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REPORTS SECTION.. 
nA al ae 
Abatement--Appeal—Decree appeale 2 x Avatement—conceld. 
common to all defendants—One defendast im. wu- 
ed as puisne mortgagee of fraction of property brothers. In the circumstances it could not be as- 


—His interest distinct and separate—Appeal abat- 
ing against him due to his death—Whole appeal, 
if abates. 

Where though the decree in a mortgage suit was 
common among all the defendants against whom the 
suit was dismissed, one of them was impleaded in the 
suit as a puisne mortgages of only a fraction of the 
mortgaged property so that his interest was quite 
distinct and separate from that of the other defend- 
ants : ; 

Held, that it could not be said that owingto the 
abatement of the appeal against such defendant by 
his death and failure of the appellants to bring his 
legal representatives on record within time, it was 
impossible to proceed with the appeal against the 
others. The only effect of the abatement of the 
appeal against him would be that his heirs will not 
be bound by eny‘decree that may be passed in 
favour of the appellants. Ram CHANDRA v. Maxupum 
SINGA 2 Oudh 655 

Suit against brothers not as representing 
family-—Death of one—Surviving brother not karta 
of family — Appellant in position to know true 
facts—Appellant substituting wrong person—Heirs 
not brought on record in time—Appeal held abated 
as a whole. 

Plaintiff filed.a suit against three brothers but 
the plaint did not show that they were being sued 
ag representing the joint family. Before the trial 
began, the Court was informed that the eldest of 
the three brothers had died and he was, therefore, 
struck out from the suit. The trial Court dismissed 
the suit on its merits as against the two surviving 
brothers,‘ and an .appeal was preferred. Meantime 
the younger of the two surviving brothers had died 
and the plaintiff-appellant applied for the substitu- 
tion of his widow. On that day the Oourt ordered 
that the widow should be substituted. The surviv- 
ing brother filed a. petition to the effect that they 
were joint, that the widow: was not the heir, and 
that the real heirs were six surviving members of 
the joint family namely himself, his two minor 
sons, the two minor sons ‘of the deceased. and an 
adult nephew of the deceased. He claimed, there- 
fore, that the appeal had abated for want of sub- 
stitution, the period of ninety days having expired. 
It was found that the plaintiff lived close by to the 
respondents and had dealings with their family: 

Held, that the appellant could derive no benefit 
from his application to substitute a wrong person, 
when he had not shown that he had made any 
inquiries as to who the real heirs were. The appeal, 
therefore, abated as a whole, 

Held, further, that the plaint did not show that 
the two brothers were impleaded as representing the 
joint family: the suit was brought for a declaration 
that the appellant was not bound by a purchase 
in execution which had been made by the two 
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sumed that those persons represented the entire 
family, including another adult male co-parcener, 
for the purpose of this litigation and that no sub- 
stitution was required. The substitution not having 
madé within time, the appeal abated. Devs NARA- 
YANJI v, RATANSI Hirsi BHOJRAJ Pat. 741 
Accounts—Suit for — Valuation for purposes of 

jurisdiction, ` 

The value of a suit for accounts for purposes of 
jurisdiction is the same as its value for the purposes 
of court-fees. By s. 7, sub-s. 4, cl. (f), Court Fees Act, 
the value of such a suit for purposes of court-fees is 
the amount at which the relief sought is valued in the 
plaint. Dwarkanata Mirra Biswas vy. HEMANGINI 
Kar Cal. 474 


Acts—General. 
Act 1839—X XXII. Sen Interest AOT. 


/ —- 1850—X VIII. BEE JUDICIAL OFFICERS PROTEOTION 


Act. 
—- 1860—XXI. Sze Societies REGISTRATION AOT, 
—~ 1860—XLV. See Penat Cops. 
—~ 1863—XX, Sez RELIGIOUS ENDOWMENTS AOT. 
—- 1867—ITI. Ses PuBLIO GAMBLING Aor. 
—- 1869—iV. Sen Divorce Aor. . 
— 1870—VIL. See Courr Feng Aor, ` 
—— 1872—I. Ser EVIDENOE Act. 
—— 1872—IX. Sex CONTRACT Aor. 
—~ 1873—X,. Sez Oaras Aor. 
—— 1877—I. Sen Sreoreic RELIEF Act. 
-—— 1878—VIil See Sea Customs AOT. 
—— 1878—XI. BEE Arms Act. 
—~ 1879—XVIlI, Ses LEGAL PRAOTITIONERS AOT. 
—— 1881—XXVI. Sep NEGOTIABLE INSTRUMENTS Aor, 
—— 1882—I]. Sez Trusts Act. 
— 1882—IV. See TRANSFER or PROPERTY Act. 
-—— 1882—XV. SER PRESIDENOY SMALL Cause Courts 


AGT. 
~—- 1887—VIL Sze Surts VALUATION AOT. 
—~ 1887—IX. Sexe PROVINOLAL ems Oause Courts 
OT. 
—- 1890—VIlH. Ser GUARDIANS AND Warps AOT., 
—— 1@930—IX. SEB RAILWAYS Aor, 
—— 1891—XVIIL Ses Bankers’ 
Act, 
—— 1893—IV. Ses PARTITION ACT. 
.— 1697 — VIII, Sze Rerormatory Scsoots Act. 
—— 1898—V. See ORIMINAL PROOEDURE CODE, 
—— 1899—I[. Sze Sramp Act. 
—— 1899—-IX. Sep ARBITRATION AOT. 
—— 1908 —V. See Orvin PROCEDURE CODE. 
-—~— 1908—IX. Spe LIMITATION AOT. 
—  1908—X VI. Ser REGISTRATION Act. 
—— 1909—ITI Sez ea Towns INSOLVENOY 
OT, 
——~ 1909—IV. Sex WHIPPING Act. 
——~ 1910—IX. Sex Evectrioity AoT. 
—- 1911 —IE. Sze Parents AND Desians AoT, 


Books Evipenocg 


Acts—Genefai—concld. 
Act 1913—VI. Sze Mussatman Waxr . VALIDATING 


ACT. 
~- 1913—VII. SEE COMPANIES Act, : 
= 1920—V.. SEE PROVINOIAL Insonyenoy Act, 
~-— 1920—XIV. Sem CHARITABLE -anp 
; Trusts Aot.. 
-~— 1920- XXXIX., See ELECTIONS Orrences 
Inquiries ACT.. 
~~~ 1922—XT. Sex Income TAx AOT. a 
——— 1923—VUT See Worxmen’s ComMPENSATION. AOT. 
——— 1923—X LII. Sze MUSSALMAN Ware Act: 
——~ 1924— 11. Sue Canronments AOT. 
— 1925—KXXXIX. Suz Succusston Act. i 
-~—~ 1929—II. Suz HINDU Law of IN uERITANOE 
(AMENDMENT) AOT, : 
——~- 1931—X XIII. Ser ig (EMERGENOY PowErs 
; A OT, ‘ 
—— 1932—IX. Ses PARTNERSHIP Act. 
m 1984. — KV. Sua SUGARCANE Aor, 


Act—Assam. 
Act 1923— 1. Sux Assam MuNIGIPAL Aor. 


' AND 


Acts—Bengal, 


Act. 1866—1V. Seé Oarourra PoLIOB Act. ° 

——— 1879—IX, See BENGAL Court or Warps Aor, 

—— 1884—IIT. Sue BENGAL MUNICIPAL ACT, 

~——~ 1885—VIII, Sze BENGAL TENANOY ACT, 

——~ 1887—I. Sre Oatourra SURVEY Aor. ` 

-~ 1887—XII. Sex BENGAL, AGRA AND Assam Otytz, 
a3 Couets AOT. 

~— 1913—III. Sez BENGAL PUBLIO DEMANDS RECOVERY 


AC. , 
~~ 1919—V. Ses BENGAL VILLAGE SELF-GOVERNMENT 


AOT. 
———- 1919— VI. See Benaan Foop ADULTERATION 


AOT, 
— 1923—III, See OALOUTIA Munroipar AOT. 


~ 1932—XII. Sze” BEÑGAL SUPPRESSION OR 
.._- _ TERRORIST OuTRAGES . AOT, 

w 1936—-VII. SER BENGAL AGRICULTURAL DEBTORS’ 

ÅCT,' ` 


Acts—Bihar and Orissa, 


Act 1908—VI. Sze Cora Nagpur Tenanoy Acr, 
-—— 1922—VIT. See BIHAB AND ORISSA MUNIOIPAL 


OT, 
mama 1934—VITI. Sre Binar Tenancy Aor, 
Acts—-Bombay, 


Act 1852—XI. Sez BOMBAY Rent FREH Estates AoT. 

—-— 1869— 11], Sze Bompay Looan Funps Aor, 

——~« 1874— 111, See Bomgay Herzpirary Orriogs 
ACT. 

~~ 1876—X. See Bompay REVENUE J 


AOT. i 
——- 1878—V. Sze BOMBAY ABKART Aor. 


— 1879—V, Sze Bompay LAND REvenve CODE, 

— 1879—XVII. See DEKKHAN ÅGRIOULTURISTS' 
O RELIEF Aor, 

—~ 1884—I, Bes Bomsay LocaL BOARDS Aor, 


sami 1889ITI. ` Ser SIND GOVERNMENT OCOUPANTE 

== 1925—X VII. Sze BOMBAY Horai BOROUGAS 

—-- 19 3—II. Ser BOMBAY Diria Tosacoo Act, 
Act—Burma. 

Act 1876—II. Sex Lowzr SURNE LAND AND RBYBENUN 


"a 
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Acts—C. P. é 
SER Berar Lanp REVENUE CODE, 
—-- 1898—XT. See 0, P. Tenancy Act. 
—— 1903—XVI. See C P. Muniorpan Act. 
~— 1917—II. See 0. P. Lann REVENUR Aor, 
SER BERAR LAND REVENUE CODE ° 


~—— 1934—XIIT. Sege O. P. MONEY LENDERS AOT. 


Acts—Madras, 
Act 1859—XXIV. Sese Maperas Disteicr Portor Aor. 


, —— 1902—I. Ses Mapras Courtor Warps AOT. 


—— 1922—ITI. Ses Mapras Orry Tenants’ PROTEOTION 
AOT. 
1927—II, Sez Mapras HINDU ReLteroys En- 
DOWMENTS AOT, 
—— 1930—IIT. Ses Mapras GAMING ACT, 
— 19:0- XIV. Ses MALABAR TENANOY Act, 


Acts—Punjab. 


1887—X VI. Sge PUNJAB Tenancy AOT, 

1900—XIII, Sge PUNJAB ÅLIENATION OF LAND- 
ACT. 

—— 1911— 111. Ses PUNJAB MUNICIPAL Act, 

— 1913—I, See PUNJAB PRE-EMPTION Aor, 

—— 1914-7. See PUNJAB Excise Aor. 

—— 1918—VI. Ses PUNJAB Courts AOT. 

—— 1920—I, See PUNJAB Limiration (Custom) Aor. 

——— 1922—VII. Sze PUNJAB Court FEES AMENDMENT 


Act 


——— 


OT. 
—— 1925—VIII. Sez Sixu Gourpwaras ACT. 
— 1936—II, Sen PUNJAB Desrors’ PROTECTION Aor: ` 


Acts—Uu. P. 


Act 1886—XXVI. Ses Oupa SUB-SETTLEMENTS Act. 
—— 1869—I. Sez Oups ESTATES AOT, 


` — [SOI—ITT. See U. P. Lano REVENUE Act. 


—— 1912—IV. Sen U, P. Court or Warps AOT, 

—— 1916—I. Sze U. P, MUNIOIPALITIES AOT, 

——~ 1926—III. See AGRA TENANOY Act. 

—— 1934—XXIV. Ses U. P. Temporary REGULATION 
OF EXEOUTION Act, 

—— 1934— KKV, See U. IP. ENOUMBERED ESTATES 


—— 1934—XXVII. Sæ U. P. RRE 
Reig AOT, 
Es Regulation. 
Reg. 1819—VIĪÏI. Sre BENGAL PATNI REGULATION, 
Statutes. 


t: 1911. Ses (ENGLISH) COPYRIGHT AOT. i 
iban 1915 (8 & Ae V, Oa. 61), SEE GoveRNMENT oF 
INDIA ACT, 
—— -1919 (9& 10 Qro. V, Oa. 101). SEB Government. 
; or INDIA AOT. 


ct of State—What is—Property recovered from 
ý thieve and'kept in custody of person incharge of mal- 
khana—Such person absconding with morus 

Owner of property suing Secretary of State for India 

for recovery of property—Secretary of State, if can 

contend that his action came under Actof State— 

Liability for act of servant—Master and gd ag 

Trusts Act (IT of 1882), s. 94, if applies to such case 

—Secretary of State,if a trustee for owner of pro- 

perty—Relationship of bailor and batlee, tf exists. 

—Contract Act (IX of 1872), ss. 148, 151, 152. 

Anact of State is an act which the King executes 
in the exercise of. his absolute and extraordinary 
Po Where the Secretary of State takes the property in 
suit by an &ct of Sovereignty, then no. miT l "i 
but if, on the other hand, he takes it under the colo 
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of a legal title, then his act will be within the juris- 
diction of the Oourts. , 

Where certain stolen property recovered from the 
accused was lost while it was in Police custody, the 
Secretary of State cannot contend, in a suit by the 
owner of the property for its recovery, that as the 
property came into his possession in the exercise of 
a Sovereign right and thus act of State, no suit lay 
against him. The liability incurred in such a case 
arises under the provisions of the Criminal Procedure 
Code .and if a liability is incurred under the 
law of the land, the defence that the act is an act 
of State, cannot be invoked. Thus the stolen pro- 
perty is recovered from the offenders under the pro- 
visions of the Orimimal Procedure Code: and dis- 
posed of also under the provisions of the same Oode. 
There is, therefore, no occasion for the exercise of any 
absolute power of the Sovereign in this matter and 
whatever is done, is done under the law of the 
land, 

The Secretary of State is not altogether immune 
from liability onaccount of his servants’ acts but can 
be held lisble in those circumstances in which a pri- 
vate employer can be rendered liable. 

The master is not liable where his servant does an 
unlawful act which the master did not authorize. 
The master is not liable for the act of his servant if 
it is not done inthe course of an employment orin 
the scope of his authority. 

Where the servants of the Secretary of State 
recovered stolen property from the thieves and kept 
it in the custody of a person who was in charge ofa 
malkhana and such person absconded : 

Held, that the Secretary of State was not responsi- 
ble for his acts. 

Held, also, that s. 94, Trusts Act, did not apply and 
no implied trust was created between the owner of 
the property and the Secretary of State. A trustee who, 
without being guilty of negligence, gives to his sor- 
vant the custody of trust property, is not liable for 
lose occasioned to the trust estate by the felonious acts 
of the servant, But even if there were any trust es- 
tablished between the Secretary of State and the 
owner, the Secretary of State would not be held liable 
in the circumstances of the present case. 

Held, further, that the servants of the Secretary of 
State in exercise of the rights vested in them under 
the provisions of the Criminal Procedure Code, came 
into possession of the property which they had re- 
covered from the thieves. They were no doubt bound 
to return the property to the owner if so directed by 
the Magistrate, but in no case the relationship of 
bailor and bailee came into existence between them 
and the owner. Even if there were a quasi-bailment, 
the Secretary of State would not be liable for the 
tort committed by his servant in embezzling the 
property. Oma PARSHAD v. SECRETARY OF STATE 

Lah. 567 
Adverse possession. Sem Mortgage 449 
Suit for dezlaration of title under 0O. XXI, 

r. 63, Civil Procedure Code (Act V of 1903)—Plain- 

ttf wrongly dispossessed during pendency — Plain- 

tiff not taking steps to amend original plaint nor 

wnstituting fresh suit within 12 years of such dis- 

possession —Possession, if becomes adverse—Decision 

un sutt in favour of plaintiff, if affects adverse 
possession. 

Where during the pendency of a suit under O. XXI, 
_ 4.63, Civil Procedure Oode, for a declaration of the 
~- plaintif’s title toa certain property, the plaintiff is 

wrongly disposseeged of the property, and if in the 
. meantime adverse possession commenced to run 

-against him, it is hie duty- to. proteot- himself-either 


GENERAL INDEX ili 


Adverse possesslon—concld, 


by amendment of his original suit or by instituting 
a fresh suit which would be stayed, pending the deci- 
sion of the firstsuit. Wherehe takes no steps within 
twelve years to obtain possession of the property of 
which he has been wrongfully deprived, the possession 
would be adverse and a decision in the declaratory 
euit in. his favour would not affect the adverse posses- 
sion. Har INDAR SINGH v. Suiv RAM Lah. 259 

Trespass by agent—When results in adverse 

possession. 

An act of trespass is an individual act of the tres- 
passer. and unless there is clear and cogent evidence 
to show that the trespass was committed by an agent 
in the interest of his principal, Courts will not 
hold that the principal is in any way benefited by it, 
Zarar Hussain v MUJAMAD Gauids-up-DIN Lah. 37 
Agent. See Power-of-attorney 489 FB 
Agra Tenancy Act (Ill of 1926)—Applicability of 

Civil Procedure Code (Act V of 1908), s. 105 (2), to 

cases under Agra Tenancy Act — Remand under 

Tenancy Act—Appeal,if lies from remand order— 

Such order can, however, be questioned in appeal 

from final deeree. 

The Agra Tenancy Act does not allow an appeal 
from an order of remand, and there is nothing to 
prevent such order being questioned by a superior 
Court when the final decree is appealed from. Tho 
Oivil Procedure Code is applicable to suits and 
appeals under the Tenancy Act, except so far as it is 
inconsistent with the provisions of the Act (s. 264). 
Section 105 (1), Civil Procedure Oode, allows a non- 
appealable order to be challenged in appeal from the 
decree and 1s applicable to cases under the Tenancy 
Act. Section 105 (2) is not applicable, as the Tenancy 
Act does not allow an appeal from an order of remand. 
Sai Ram V. JAI KIS. AN LAL All, 964 

ss. 37, 230—Partition — Suit for—Rent- 
free tenure included in family property — Civil 

Court, if can partition such tenure. 

The suits which are excluded from the jurisdic- 
tion of Courts other than Revenue Oourts acting 
under s. 37, Agra Tenancy Act, aro those in which 
rent paying tenancy lands are sought to be parti- 
tioned. The whole object of s.37 is to confer ex- 
clusive jurisdiction on Revenue Oourts where rent 
payable by a tenant isto be split. In case of rent- 
free tenures there is nO reason to exclude the juris- 
diction of the Civil Court, which is competent to 
divide specific plots constituting a proprietary ten- 
ure. Therefore, a rent-free tenure can be divided 
by the Oivil Court, by which the other family 
property is to be partitioned. Gaya Misea v. RAs- 
MANOG MISIR All. 646 
ss. 44, 82 (2)—Tenant in lawful possession 

unlawfully transferring land—S, 44, tf appltes— 

Remedy of land-holder. 

Section 44, Agra Tenancy Act, does not apply 
to a case where a lawful tenant has uolawlully 
transferred his holding to another person. If it is 
applied it would be nullifying the express provisious 
ofs.32 (2), under which it is necossary that both 
the tenant and the transferee should be made parties. 
Tn a case of this kind, the proper course for the 
land-holder is to bring his suit under s. 82, because 
it is the illegal act of his tenant which gives him 
the cause of action and itis not the occupation of 
the land by the transferee which amounts to an 
infringement of his right, because previously the 
land-holder was not entitled to immediate possession 
of the land at all. Ram Caanpra SINGH v. Miser Lan 

All. 629 
ss. 44, 271, 242 (3) — Ejectment suit 
under s.44—Question, whether landis sir or tenancy 








r 


-revenue paid by the former need not establish 


Agra Tenancy Act—contd. 


—Question, if one of proprietary right— Appeal, 

where lies, 

Where in an ejectment suit under s. 44 of the 
Agra Tenancy Act, the question is whether the 
lands are the sir plots of the defendants or whether 
they are their tenancies andthe same question is 
raised iman appeal, it is not a question of proprie- 
tary right within the meaning ofthe section. There- 


‘fore, an'appeal does not lie to the District Judge 


under s. 242 (3), but to the Commigsioner, Ram 
OPrANDRA SINGH v. MISRI LAL All. 629 
s. 82—Mortgagor, a lessee from usufruc- 
tuary mortgagee selling equity of redemption to 
third person and also relinquishing and surrender- 
-ing possessory rights—Validity of transfer—S. 82, 
if applies. 

The usufructuary mortgagor who wasa lessee of 
the mortgagee sold his equity of redemption in the 
property to a third person and at the same time 
relinquished and surrendered his rights of possession 
as lessee to him instead of tothe general body of 
co-sharer. In pursuance of it, he delivered the pos- 
session’: ` 

Held, that the transfer was void and illegal and 
that s. 82, Agra Tenancy Act, applied. Ram CHANDRA 
Sines v. Miser LAL ’ All. 629 
-—— §. 99— Section, if retrospective. 

Section 99, Agra Tenancy Act, has no retrospec- 
tive’ effect. Where the cause of action hasarisen in 
August 1926, the suit ig cognizable by a Civil 
Court. JAGDRI v. SAMPAT DUBE All. 635 

s. 203—Perpetual lease — Rights of lessee 
transferable and heritable— Lessee not liable to 
ejectment — Purchaser of such rights of lessee —~ 

tatus of —Execution of decree against purchaser-- 

Rights, if can be sold. 

Under the terms of a perpetual lease, the lessee was 
given full powers to transfer his rights. It was also 
provided that his righte would be heritable and that 
in no circumstances he would be ejected : 

Held, that the person who purchased the rights of 
the lessee, occupied the status of a thekedar under 
the lease and that his rights were transferable and 
saleable in execution ofa decree against him. 
Nazim Hussain v. Ram Natu DUBEY All. 923 
——_——— $8, 222, 264—Suit under s. 222 for contri- 

bution — Defendant pleading, plaintiff paid out 

of defendants’ profit—Plea, whether can be allowed 

—No arrangement between parties that plaintiff 

should pay defendants’ share out of funds belonging 

to him in plaintiff's hand—Plaintiff, if should show 

- that he paid revenue from his own pocket. 

“ Where in a suit under s. 222, Agra Tenancy Act, 
for contribution, the defendants plead that 
the plaintiff has paid out of their profitsin his 
hands or cut of what his father ought to have 
collected and was liable to pay to the defendants, 
the plea is in substance a plea of set off in the 
absence of any arrangement between the parties to 
that effect. Such a plea cannot be entertained in view 
of Sch. Il, Serial No. 10, Agra Tenancy Act, 

A co-sharer suing another co-sharer under s. 222, 
Agra Tenancy Act, for the latter's share of 





that he paid it out of his own pocket. It 
is only in cases that the parties have previously 
arranged between themselves that the plaintiff would 
pay the defendant's share of the revenue out of 
funds belonging to the- defendant and made ayajl- 
able-to the plaintiff that the defendant is entitled 
to say ‘that the plaintiff must have paid it in terms 


- ofthe arrangement, and if he has not done so, and if 


it was not possible to carry out the arrangement, he 
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Agra Tenancy Act—concld. 


must establish that fact soas to render the defendant 
liable in spite of the arrangement settled between the 
two. SRI Ram v. dar KISHANLAL - All. 964 
—$. 230. Ser Agra Tenancy Act, 1926, ay 








— 8,242 (3). Ser Agra Tenancy Act, 1926, 
s. 44 -~ . 629 
s.265—Right to collect rent—Lambardar’s 
right—Right of co-sharer repeatedly recognised 

—Inference of custom, or contract. 

The right -to collect rent is regulated by s. 265 
of the Agra Tenancy Act. If may be that within 
the joint patti oneor more co-sharers is in posses- 
sion of lands in severalty, in which case no other 
co-sharer is entitled to collect rent from tenants 
cultivating such land. Apart from the right to 
collect rent from the tenants cultivating such 
land, the lambardar is entitled to collect rent, unless 
by some contract or usage some other co-sharer is 
entitled to doso, It is certainly possible to infer 
such a custom or contract from a large number of 
instances in which the right of a co-sharer was 
repeatedly recognised in proceedings under s. 270, 
Agra Tenancy Act, but this class of evidence 18 
rebuttable. Oral evidence of co-sharers in proof or 
disproof of a custom or contract alleged by the 
plaintiff will be of value. Mosammap HADIYAR KHAN 
vy. UMARDARAZ ALI KHAN All. 621 
s. 266 (1) (2)—Fractional proprietor selling 

his share along with sir—Stipulation and local 
usage allowing ex-proprietary tenant to pay entire 
rent to purchaser — Purchaser alone, tf can matn- 
tain suit for entire rent—Clause (1) of s. 266, if 
applies. 

Proprietor of a fractional share in a makal sold 
his entire proprietary rights in the mahal along 
with his sir land to the plaintiff. On transfer 
of his proprietary rights, he acquired ex-proprietary 
rights in that sir. It was covenanted in the sale- 
deed thata sum of Rs. 80 a year would be paid 
as the rent of his ex-proprietary holding and there 
was further a clear stipulation contained in the 
deed that the purchaser would be entitled to 
collect the whole rent of the holding. There was 
a usage also, allowing, such rent to be realized. 
The purchaser filed a suit against the vendor for 
rent. It was contended by the defendants that 
the suit could be maintained only by the entire 
proprietary body and at any rate the plaintiff 
could only recover his proportionable share: l 

Held, that the case fell within the exception provid- 
ed for by cl. (2) of s. 266, Agra Tenancy Act. 
The plaintiff was, therefore, entitled both by virtue 
of a local usage and by the special contract. con- 
tained in the sale-deed to realize the entire rent 
from the defendants. we 

Held, also, that s. 266 (1) had no application to 
the case as that clause is applicable only to cases 
where “there are two or more co-sharers In any 
right, title or interest’. In the present case, hav- 
ing regard to the local usage referred to above, 
no other co-sharer in the mahal had any “right, 
title or interest’ in the rent payable on account 
of the ex-proprietary holding of the defendants. 
The plaintiff alone was, therefore, entitled to file 
the suit. DURBISAT SINGH V. ZOARA SULTAN BEGAM 

_ All, 216 
—__—_—- $, 271, See Agra Tenancy Act, 1926, a 55 





Agricultural land—Right to pre-empt, if lost— 
Land under garden, if agricultural land. 
Land under a garden is agricultural land. ABDUL 
RAHMAN ¥, RASHID AHMAD Lak, 39 
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Appeal — Appeal against preliminary decree in 
forma pauperis—Application for permission to sue 
dismissed as time-barred on April 30, 1936—Ap- 
plication to extend,time for paying court-fees 
filed on same day — Application granted on June 
12, 1936— Time extended up tod une 29, 1936 — Court- 
fees duly paid —-Order of June 12, 1936, held had 

e impliedly found that there was appeal and that 
order was binding on parties. 

In a mortgage suit a preliminary decree was passed 
in favour of the mortgagee. The morigagor judgment- 
debtor appealed in forma pauperis to the High Oourt 
On April 30, 1938, her application, to appeal in forma 
pauperis was dismissed as barred by time. On the 
same day, she’applied’ under s. 151, O. VI, r. 1l and 
s. 107, Civil Procedure Oode, for extending time for 


paying court-fee on the memorandum of appeal filed ~ 


along with the application toappealin forma 
pauperis. On June 12, 1936, a Division Bench per- 
mitted her to pay court-fee and printingfee by June 
29, 1936, otherwise the appeal was to stand ‘dismissed. 
The court-fee was duly paid. A preliminary objec- 
tion was taken that, in the circumstances, the appeal 
was barred by time, because at the date of the order 
extending time there was no appeal before the Court 
atall but only an unstamped piece of paper, the 
memorandum of appeal ; therefore, no time could be 
extended and that anyhow the appeal remained barred 
by time even if the Court passed an order extending 
time: 

Held, that the order of the Division Bench of June 
12, 1936, impliedly held that there was an appeal and 
that time should be extended up to June 29, 1936. 
This order was not ex parte and, therefore, bound the 
parties. KANWAL Sari v. BABU Dan Lah. 508 

Decision of trial Court on facts—Pre- 
sumption of correctness— Findings, tf can be 
reversed, 

The reversal of he findings of fact of a Judge who 
has tried the case without the assistance of a jury is 
well within the competence of an Appellate Court, 
who are in fact re-hearing the case; but the presump- 
tion is that the decision of the trial Judge on the 
facts was right and that presumption must be dis- 
placed by the appellant. James AUGUSTUS WILLIAMS 
v. PATIENCE PRATT JOHNSON P GO 527 
.— Jurisdication—Property partly situated 

outside High Court's jurisdiction and partly within 

—Suit in lower Court—Decree—Party submitting 

to that part of decree,which relates to property 

situated within jurisdiction—Appeal against decree 
relating to property outside High Court's juris- 
diction—If can be entertained, 

The plaintiffs’ suit was dismissed by the Court 
-below not only in respect of the share of a 
village situated in Cawnpore District, èt. e., outside 
the jurisdiction of Oudh Chief Court but also about 
the house in Lucknow. The plaintiff brought an 
appeal about the share of the village only, and 
had submitted to the lower Oourt’s decree about 
ths house. It was on account of the suit being 
both in respect of a share of that village and of 
a house situate in Lucknow that,the suit was filed 
in the Court of the QOivil Judge, in the Pro- 
vince of Oudh. It was argued “that owing to the 
abandonment of his claim about the house by the 
plaintiff, the appeal related to property which did 
not lie within the jurisdiction of the Chief Court, 
and that, therefore, this Court had no jurisdiction 
to hear the appeal: 

Held, that no doubt the village in question lay 

' beyond the jurisdiction of the Chief Court, but as 
the suit was rightly filed under the law in the 
Oourt of the Civil Judge, an appeal against his 
decree in the suit could only be heard by this 
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Oourt, and not by any other Court, so that the 
relinguishment of his claim about the house by 
the plaintiff did not affect the jurisdiction of this 
Court to hear the appeal. SUNDAR LALL v. GUR Saran 
LALI Oudh 637 
New plea. See Lease 443 
Parties— Suit for partition |— Fathers ye- 
presenting their branches though their sons brought 
formally on record —T heir separate existence not 
recognized during conduct of suit and even tn decree 

—Appeal—Sons held though proper were not neceg- 

sary parties—Sons likely tobe prejudiced by 

modification of their father’s share in appeal—Son, 
if “interested in result of the appeal”— If could 
be joined under O. XLI, r. 10, Civil Procedure Code 

‘Act V of 1908) : 

In a suit for partition, though certain defendants 
represented their branches their sons were formally 
brought on record. The lower Court throughout 
referred to the entities known as defendant No. 3's 
branch and defendant No. 4’s branch: nowhere did 
it in its long judgment refer to their sons as podsegs- 
ing any individual or distinct interest. Indeed, they 
had been so treeted as if there individuality had 
become merged in that of theirfathers and their 
separate existence had not been recognized or even 
noticed. Whatis more, when the various points 
bearing on the question of the apportionment were 
being considered in the lower Court, all the parties 
concerned assumed without hesitation that the 
Official Receiver in each case represented adequately 
and properly the interest of the sub-family as a 
whole; not a single point was put forward as affecting 
the interests of the sons as distinct from those of 
their fathers. Infact, if the sub-group gained, each 
member of it gained also; if it lost, it was equall 
patent that every member likewise lost. Though 
therefore in the lower Court the sons were formally 


-on the record, they had no separate entity and the 


decree passed did not recognize their existence. On 
appeal against the decree, the sons were not -im- 
pleaded : 

Held, that though the sons were proper parties, they 
were not necessary parties : 

Held, also that the sone would not be directly 
affected by the appellate decree, they not being 
parties to it, But yet the result of any diminution of 
their father’s assets would ipso facto be to diminish 
the extent of their own assets: in other words, they 
would be prejudiced by modifications made behind 
their backs in the decree under appeal Granting 
therefore that the parties sought to be added are 
necessary, aS distinguished from proper parties, 
O. XLI, r. 20, applied and that they could be added 
as parties to the appeal, they being interested in the 
result of the appeal, Swaminatsa Opayar v. T.S. 
GoPALASWAMI ODAYAR Mad. 776 
Arbitration Act (IX of 1899), $. 19- Stay refused 

under s.19—Appeal, if competent. 

Obiter.—No appeal lies from an order refusing 
stay under s. 19, Arbitration Act; only revision ig 
competent. REGAL THEATRES, LTD. v. GUROJARAN SINGH 

Lah. 432 


‘Arms Act (XI of 1878), $. 19 (p)—Miscellaneous 


collection of arms found in house of accused — 

Accused living in different houses—Prosecution 

not proving that at the time he livedin the house 

—Pleaof articles being foisted—Held, case doubt- 

ful and that accused should be acquatted. 

A miscellaneous collection of arms and ammunition 
was found in a house belonging to the accused. Ex. 
cept the fact that. the arms and ammunition were 
found in the petitioner's house, there was really no 


a 
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‘evidence for the prosecution and the case against him 
` depended upon the evidence of the discovery in the 
. house. The defence was that the contraband property 
: must have been foisted into the house by someone of 
his enemies and an attempt was madeto prove by 
positive evidence that persons had been seen tamper- 
‘ing with the roof of the house on the night before 
the property was seized. No witnesses were called 
by the prosecution to prove just st what time the 
petitioner was in residence in this house in view of 
the fact that the accused was in the habit of staying 
at no less than three houses. The articles found 
. were not prima facie the type of articles which 
` would be kept by aman who wished to shoot witha 
“gun or a revolver without a license most of them being 
quite unserviceable and there was amass of miscel- 
laneous collection of cartridges some of which might 
and some of which could not fit the gun or revolver : 
Held, that the property found of itself suggested 
“the possibility that the plea of foisting put forward 
“might not be altogether unreasonable, and that a 
- sufficient element of reasonable doubt was introduced 
- to mako it possible that the plea might be true so as to 
warrant his acquittal In re RAMALINGA GouNnDAN 
Mad. 498 

-=m §, 19 (f). Ses Criminal Procedure Code, 
. 1898, s. 239 (d) 40 


$, 19 (f)—Held, exclusive possession of pistol 

. «mot established, 
“A person was charged under s. 19 (f) of the Arms 
. Act. The only evidence against him wasthat at 
his instance a place was dug upin another psrson’s 
‘house, from where a pistol along with some cartridges 
was recovered, He was not alleged to have been armed 
“with. pistol during the commission of the robbery. The 
-person from whose house the pistol and cartridges 
were recovered, was suspiciously withheld by the 

“Police : 

Held, that such exclusive possessioniwas not esta- 


” 


blished against the accused as would justify his con- | 


viction for the offence of possessing a pistol without a 
license. MARU v. EMPEROR Lah. 351 
“Assam Municipal Act (I of 1923), s.76—Shop 
numbered and assessed in name of manager thinking 
him to be owner—Board subsequently knowing that 
igshop belonged to another—New number and new 
assessment —Assessment at enhanced rate—Action 
-. held irregular but enhancement within jurisdic- 
tion. 

The plaintif firm had their main business in 
one part of the town. They opened a branch 
shop in another part for the sale of petrol, motor 
oil, etc. The branch shop was managed by K. 
iThe Municipal Board levied a tax on K for 
‘the branch shop in the belief that he was the owner 
of the shop. They numbered the shopholding and 
Jevied inhabitant tax, latrine tax, water tax totalling 
“Rs, 2-5-6 per quarter. This continued till when the 
Municipal Officers came to know that the shop did 
. not: belong to K who was merely the manager, but 
belonged to the plaintiff frm. Thereupon the Munici- 
rpality assessed the shop as the property of the plaintiffs 
-giving it anew number, and imposed separate taxes 
«for inhabitant: tax, latrine tax and water tax total- 
-ling in all to- Rs. 23-6-6-per quarter. The Board remit- 
-ted-the:latrine rate and the water-tax on the holding 
of original number but retained the inhabitant tax, 
-Giannas per quarter, to be.paid by K as personal tax: 

Held, that the action of the Board in putting a 
new number and calling a-new assessment was 
-trregular. But it had power to enhance the assess- 
sment under 8.78, Assam Municipal Act, and in doing 
-go its-action was within “jurisdiction. ‘Therefore, 
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.the Civil Court could not interfere. Syiwer MUNIOIPAJ; 
Boarn v. Firm Harisa Ceanpra-Ram KANAI Buvurva 
Cal. 739 

Assent of Kinsmen—Assent of agnates only, if 
necessary. Sss Hindu Law 724 PC 
Assessors, Sze Criminal trial . 218 
Attestatlon—Wife refusing to attest mortgage-deed 


as executant but signing it as witness—Morigagee, if ° 


can contend in face of this evidence, that she 

signed it as executan'. 

Held, that in the face of evidence that the wife 
of the mortgagor refused to sign the mortgage- 
deed as executant but signed it as attesting witness, 
the mortgagee could not contend in a suit on the 
mortgage that she signed the deed as an executant. 
M. R. M. Fira v, Ma E NYO Rang. 613 
Award. SEE LIMITATION 221 
Bankers Books Evidence Act (XVIII of 1891), 

8.6. See Oriminal Procedure Oode, 1898, s. 94 

T Bom. 684 
S. 6—Provisions of Criminali Procedure Code 

if affect the provisions of the Act. i 

The Bankers’ Books Evidence Act is a Special 
Act dealing with the subject-matter of bankers 
books, and being a special Act,the provisions of the 
Criminal Procedure Oode, da not in any way con- 
flict. So a Bank has unders 6 of the Bankers' 
Books Evidence Act, a statutory right to object to 
any order directing inspection to be given of their 
books though the order is one unders. 94, Criminal 
Procedure Code. The order must be deemed to have 
been madeunder s. 6 ofthe Bankers’ Books Evidence 
Act and where it is made without hearing the Bank, 
it is not bindingon it. Crntaat BANK or INDIA, LTD. 
v. P. D. S8AMDASANI Bom. 684 S. B, 
Bengal Agra and Assam Civil Courts .Act (XII 

of 1887), ss. 3, 13—Munsif, if can attach pro- 

perty.inany part of his District— Administra- 
tive order—Exercise of jurisdiction over limited 
portions— Transfer of decree for execution. 

Under the Bengal, Agra and Assam Civil Courts Act, 
s. 3, for each district there have to be four kinds of 
Courts, the Court of the District Judge, the Court of 
the Additional Judge, the Court of the Subordinate 
Judge and the Court of the Munsif, and it is upen to 
the High Court, and in some cases to the Local 
Government, for mere administrative purposes to say 
that for executing the jurisdiction of the Munsif in 
the district there may ba one or more Munsifs but 
every Munsifis a Munsif for the District, although by 
an administrative order he exercises jurisdiction 
overa limited part of the District. It is quite right 
and proper forthe Munsif in whose jurisdiction the 
execution was proceeding to say that with regard to 
attachment or sale of property outside his jurisdiction 
so limited it is a matter of convenience to transfer. it 
to the Munsfi of another Sub-Division where the pro- 
perty is situated; but his jurisdiction as a Munsif of 
the District is unimpaired and he has jurisdiction, 
therefore, to attach property in any part of the dis- 
trict. RAM Bruas MAL. v. RAGHUNATH Sanay Pat. 30 
— §. 13. Ser Bengal Agra and Assam Civil 

Courts Act, 1837,8. 3 30 
Bengal Agricultural Debtors’ Act (VIlof 1936), 

s. 8. See Bengal Agricultural Debtors’ Act, 1936, 

s. 84 ‘236 
—_—__—— 88. 34, 8—Application under s. 8 to Debt 

Settlement Board--Mortgage-decretal debt in respect 

of which.execution in Civil Court was pending, 


included—Notice thereof by Board to. Civil. Court 


—Civil Court must stay proceedings. 
. An application under s. 8, Bengal .Agricultural 
Debtors’ Act,.was.made. ta a-.Dehbt Settlement Board 
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The application included a mortgage-decretal debt in 
respect of which execution proceedings had been 
started ina Civil Court. Notice of the application 
was issued by the Board to the Civil Court : 

Held, that the Civil Court could not decide whe- 
ther the Board was specially empowered to decide 
` the application but -ibt must stay the proceedings 
“pending before it until the passing of final orders by 
the Board. SATYENDRA Mowan QGunaosz v. NIBARAN 
OHANDRA Bose Cal. 236 
Bengali Court of Wards Act (IX of 1879), s. 51— 

Suit against disqualified proprietor — Maintain- 

ability of-—Hstate under Court of Wards during 

pendency—Manager, made additional defendant 
instead of guardian ad liten—Compromise—Court 
of Wards sanctioning—Absence of formal order 
making manager guardian ad litem if vitiates 
compromise and decree thereon—Ciwwil Procedure 

Code (Act V of 1903), O. XXI, r. 10, if applies 

—Compromise held bona fide and binding. 

Where the validity of the compromise in a suit de- 
pends entirely upon whetherthe Oourt of Wards con- 
sented on behalf of his ward who was the defendant 
and where in fact the Court of Wards consented to 


the compromise, the absence of a formal order © 


making the manager guardian ad litem of the 
ward as distinct from an additional defendant does 
not invalidate the decree based on the compromise. 
Whether a suit be brought before or after the 
Court of Wards has assumed charge of the pro- 
perty of a disqualified proprietor, the Court of 
Wards’ manager or the Collector should be made 
guardian and must represent the ward in the suit. 
It is impossible to suppose thatthe ultimate con- 
stitution of the suit is to be different according to 
the date of institution. Ifan amendment is required 
owing to the Court of Wards taking charge during 
pendency of the suit, the amendment must produce 
the result set forth ins. 51 ofthe Bengal Court of 
Wards Act. Whetherto sucha case the machinery 
of r. 10 of O. XXI, Civil Procedurs Code, applies 
is arguable, but the suitas against the proprietor 
becomes defective upon his becoming award of the 
Court of Wards and the suit should be reconstituted 
to satisfy s. 51. A proper formal order to that 
effect should always be made; but if the proper 
parties are on the record and are dealt with on 
the correct footing, the mere want of formality will 
not make void the bargain of the parties and the 
decree of the Uourt: 

Held, that the compromise was bona fide and 
biuding. BRAJA BUNDER DEB y, RAJENDRA Narayan 
Baans DEO 643 PC 
Bengal Food Adulteratlon Act (VI of 1919), 

S. 6 (4)—Inerpretation of s. 6, sub-s. (4). 

Sub-section (4), of a. 6, Bengal Food Adulteration 
Act, reverses the ordinary rule of evidence which 
rests the onus of proof ina criminal trial on the 
prosecution : it will, therefore, have to be strictly 
construed. Ram Guarira Ram BHAKAT v. OHATIRMAN 
or Distaior BOARD, RAJSHAHI Cal.869 

5. 6, sub-s, (4)—Offences under Act—S. 511, 

Penal Code (Act XLV of 1860), if applicable. 

Section 511, Penal Code, can have no application 
to an attempt to commit an offence under the Ben- 
gal Food Adulteration Act. Ram OL arita Ram 
Baaxat v. OHAIRMAN oF Distzior Boarp, Rassaant 

Cal. 869 

S. 6 (4)—Possession”, in sub-s. (4) of 8.6 

.means actual and not constructive possesston—Ghee 

în transit—Whether militate against presumption 
of storing for sale. 

“Possession” in sub-s, (4) of s. 6, Bengal Food 
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Adulteration Act, must mean actual physical posses- 
sion, Mere possession of any of the articles referred to: : 
therein is not an offence under the Act, but from the .. 
fact of possession a presumption is to'be drawn > 
which will establish an offence. That being so, the :; 
word “ possession” must be given a strict inter- 
pretation, and cannot be extended to include “ con- 
structive possession.” 

The fact thatthe ghee was in acart for the pur- 
pose of being carried and was. not deposited in any 
place for the purpose of sale, in other words, that 
it was in transit, need not militate against tue pre- 
sumption of storing for sale, Ram Cuarira RAM 
BHAKAT Vv, CHAIRMAN oF District Boarp, Rassaaut 

Cal. 869 
s. G (4)—Presumption under s. 6 (4), against 
whom canbe drawn. 

The person against whom the presumption under - 
8. 6 (4) is to be drawn must be shown to be a 
person who is in thehabit of storing ghee for sale, . 
Ram OHARITA RAM Buakat v. QHAIRMAN OF DISTRIOT . 
Boarp, RAJSHAHI Cal. 869 .. 
Bengal Municipal Act (ill of 1884), s. 223-A— 

Scope, See Bihar and Orissa Municipal Act, 1922, 

sa. 196, 197 215 
Bengal Patni Regulation (VHI of 1819), s. 10— 

Mistaken impression on part of auction-purchaser 

if justifies setting aside sale —Lot, if can be sold 

without receipt of notice being read — Held, sale 
should be set aside. 

A mere mistaken impression on the part of the 
auction-purchaser will not be sufficient to justify the - 
setting aside of the sales. It will have to be shown 
further that there was an errorin the statutory 
procedure which led tosuch a wrong impression, if 
any, the expeession “until the receipt for the notice 
shall have been read” occurring in cl. 2 of s. 10 
Bengal Patni Regulation does not mean that the 
notice may be read privately, or that it has. no more 
force than that some document is taken ‘as read’ 





-ata proceeding. There is an express provision in : 


the aforesaid clause that the lot shall not be putvup 
to sale until the receipt for the notice shall have 
been read “the observance of which forms shall. be 
recorded in a separate rubakari tobe held. upon 
each lot tobe sold.” The object clearly is to ensure 
correctness and publicity. 

Held, that there was a breach of statutory pro- 
visions of s. 10 of the Bengal Patni Regulation and 
the sales should be set aside. JALADHI OyaNDRA 
MUKERJI v. PARBATI UHARAN Moxersr Cal..827. 
——_———. -§, 14—Abatement of revenue —Zemindar 

not allowing abatement in rent—Whether ground 

for setting aside sale. 

Where there has been some abatement of revenue, 
the patni sale will not beset aside, on the ground 
that the zemindar-in the patni sale does not allow 
abatement of rent. If this beso, the position will ba. 
that the properties will never be liable to sale under 
the Patni Regulations, for it will not be known what. 
the correct rents might be, JALADHI Onanpra 
MUKRERJI v. PARBATI OCuaRaNn MUKERJI Cal. 827 
———— 5S, 14—Patnidar, tf can pay demand amount 

direct to zemindar on dateof sale—-Payment- if 

should be made within period of notice—Amount 
may be deposited with Collector— Putnidar applying 
for amicable settlement — Gemindar not agreeing 

—Collector, tf can refuse settlement and refer 

parties to Civil Court. 

Under s. 14, should the balance claimed remain 
unpaid upon the day fixed for the sale, the sale 
shall be made without reserve, ete. But there is 
nothing in these provisions which disentitles the - 
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patnidar from paying the demand up to date 
direct to the zemindar even on the date of the sale. 
But unless the payment is made within the period 
of the notice, it cannot be said that the patnidar has 
a statutory right to stop the sale by such payment 
tothe zemindar. When payment is not made to 
the -zemindar, s. 14 comes into play and there 
provision is made for deposit before the Collector. 
Section 14 does not refer to payments made in 
satisfaction ofthe demand, it provides for deposits 
being made to stay: the sale. The lodging of the 
amount is, therefore, a condition precedent under 
both clauses of s.14. But even if this condition is 
complied with, it does not follow that the sale must 
be stayed. The gemindar is made exclusively 
responsible for saying whether the demand is 
satisfied or not, and where the summary investiga- 
- tion is not finished in time, the lot willbe put up 
to sale nevertheless at the risk ofthe zemindar. 
-Paragraph 2 of cl. land the concluding portion of el. 2 
expressly save the patnidar’s right to sue to have 
the sale reversed. Therefore what may not validly 
serveto stop the sale may yet afford a valid cause 
of action in a suit. 

Where, therefore, an application, merely professing 
to make payments in complete settlement of the 
demand amicably, and not under s 14, is filed by a 
patnidar andthe amount is also tendered, but the 
zemindar isnot agreeable to such settlement, the 
Collector can refuse to accept it and refer the parties 
to Civil. Court. Janapyr - Owanpra “MUKBHERJI v. 
PARBATI UHARAN MUKSERJI Cal. 827 
Bengal Public Demands Recovery Act (Ill of 

1913), 8.19 (1). Sse Civil Procedure “Code, 

1908, O. XXI, rr. 2, 53 560 
Bengal Suppression of Terrorist Outrages Act 

(Xii of 1932 as amended by Act VII of 

1934), ss. 35 (b), 38—Possession of proscribed 

book—F resumption of guilt—Statement in news- 

paper that accused is prominent Congress worker— 

Whether suffictent to show connection with terrorist 

movement. 

In a prosecution under s. 35 (b), Bengal Suppres- 
sion of Terrorist Outrages Act, for possessing 4 pro- 
scribed. book, it may safely be said that the trying 
Magistrate, before he comes to. the judicial consi- 
deration of a case, is well aware -that responsible 
persons have made up their minds that there is a 
prima facie presumption of guilt against the person 
who has been prosecuted. 

A mere statement in a newspaper that the accused 
is a prominent Congress worker cannot, in the absence 
of evidence, have any significance to prove that the 
accuséd has connection with the terrorist movement, 
and more so, whenthe statement appears in refer- 
ence to a melancholy incidence in his life, to wit, 
the funeral of his mother. RABINDRA NATH CHANDRA 
y. EMPEROR : Cal. 133 
Bengal Tenancy Act (VIII of 1885), s. 174— 

Decree-holder admitting that he received amount 

due to him. outside Court within thirty days— 

Judgment-debtor depositing compensation money 

within same period—Sale must be set asine 

The object of the law is thatin a summary pro- 
ceeding for setting aside the sale under the provi- 
sions of s. 174, Bengal Tenancy Act, the Court should 
not be required toembark upon an enquiry whether 
the amount due had in fact been paid to the decree- 
holder. Wherethe decree-holder admits that he has 
received the amount due to him within 20 days of the 
date ofsale, and the judgment-debtor puts in an ap- 
plication to set aside the sale within 30 days and 
deposits the compensation money due to auction- 
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purshaser, the requirements of the section which 
insist upon & deposit only “for payment to the decree- 
holder” are satisfied and then there is no “amount 
recoverable under the decree with costs” and the Court 
must set aside in sale MouamMMAD ZAKAR-UD-DIN V. 
MOHAMMAD NASEM Pat. 13 
S. 174—Rent decree—Sale in execution — 

Transferee of judgment-debtor applying to set aside” 
sale—Deposit under 3.174 of decretal amount with 
cost not made — Statement that such payment was 
made outside Court to decree-holder —Decree-holder 
assenting — Money, whether should be actually ` 
deposited within limitation. 

Whenevertwo of the parties toa litigation have 
come to an agreement, the Court is-not bound at their 
wish to follow a procedure contrary to that directed 
by the statute. It mayor may not beso done when 
each and every one of the parties before the Court 
are agreed, but where there is no such general agree- 
ment, the proper course for the Court to follow is to 
adhere strictly to what is laid down for its guidance 
in the statute itself. 

Where a transferees from the judgment-debtor ap- 
plied to set aside the sale held in execution of a rent 
decree, and instead of depositing under s. 174 (1), 
Bengal Tenancy Act, the amount recoverable under 
the decree with costs for payment to the decree-holder, 
stated that the payment had been made out of the 
Court to the landlord, who assented to the statement 
and the application : 

Held, that the parties should have been asked to 
deposit the amount, if they chose witbin limitation 
and that the application should have been rejected. 

Held, also that the case was fit for revision, as the 
lower Court had set aside the sale on the wrong view 
of law. HANUMAN SINGH v. Batsynata PRABAD ci 

at. 8 

8, 174—Within thirty days of sale, decree- 
holder and judgment-debtor certifying satisfaction 
of decree—Deposit of five per cent. also made— 

Sale, tf should be set aside. 

After a sale and within thirty days of it, the 
the Court the? ye judgment-debtor certified to 








the Court tha’ tafe decree had been satisfied and 
fully paid the ijaradars deposited five per cent. 
of the purchase money for payment to the auction- 
purchaser and asked that the sale be set aside ; 
Held, that the,provisions of s.174, Bengal Ten- 
ancy Act, were’ fulfilled and that the sale should 
be set aside., Suxkuoo Sad v, Sita Ram Hassam 
: Pat. 785 FB 
Bengal Villagé Self-Government Act (V of 
1919), s. 38 —“ Circumstances ° means man’s 
means— Circumstances, within union,” whether 
imply that assessment can be made on income from 
operites situate outside union. 
he word “circumstances” in s, 38, Bengal Vil- 
lage Self-Government Act, has been intérpreted as 
Meaning a man's means, anda man’s means depend 
upon his income. from whatever source it is derived. 
A man’s Bank balance is his property within the 
union when the Bank is within the limits of the 


_ union, and when he transfers his balance to a branch 


of the Bank situated outside the union it does not 
become property outside the union because of this 
transfer. By means of his cheque book he has just 
as much control of it within the union as before the 
transfer. The words “ circumstances within union ” 
imply that the assessment can be made even on 
income derived from properties * situate outside 
union, TARANI CHARAN KUNDU v. SAGARKANDI UNION - 
Boarp ~ Cal, 548 
Bequest, Sez MUHAMMADAN Law 384 
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Berar Land Revenue Code, 1896—Pre-emption— 
Reference to Muhammadan Law— How far 
permissible. WE. 

The Berar Land Revenus Code is exhaustive with 
respect to the rights of pre-emption and so references 
tothe Muhammadan Law of pre-emption or the 
rights prevailing in other Provinces may be mislead- 
ing unless this 1s borne in mind, Of course, these 
rights, are based on the Muhammadan Law and so it 
. 18 legitimate to look to that law for assistance upon 
any matter on which the Code issilent. ‘But in so 

far as the right is founded on the Code, it must be 
determined by the Code and not by any other law. 
NampEo v. Kresno _ Nag. 701 
——-—-$, 96-B. Sze Berar Land Revenue Code, 

1896, s. 110 (5) (6) | 715 


.———— $8. 110 (5) (6), 96-B, 96-C 96-I—Re- 
cord of Rights—Presumption—Burden of proof— 
Record of title, presumption as te—O ficial acts— 
Presumption, 

There isa presumption under s, 96-(I), of the 
old Berar Land Revenue Code and under s.110 (5) 
and (6), of the new, that entries in the Record of 
Rights and certified entries inthe mutation registers 
are true until the contrary is proved or a new 
entry is lawfully substituted for them. 

But the presumption under the Act does not apply 
to any and every entry which may happen to find a 
place in these documents. It can only apply to 
such entries as the law says must find place in 
them. The Oodedirects a record to be made of the 
title or right in consequence of which mutation is 
claimed and in the absence of evidence to the con- 
trary, it must be presumed that official acts were 
duly and properly performedand, therefore, that 
these entries were made and certified after due and 
proper enquiry. But once that is accepted, it must 
follow that the presumption under s. 96-1 isof the 
correctness of the title so entered and not merely of 
the fact that it was asserted on the date of the ap- 
plication for mutation, Oxnuocnan BULIDAN MAHESHRI 
V; Nazim SHABI Nag, 715 


——~-— 55, 174 (3), 183—~Nature of, right of—Pre- 
emption 
Under the Muhammadan Law the right is not one 
of re-purchase but of substitution and the rights given 
by the Code are, toa large extent, based on that law. 
The only limitation which the Code places onthe 
doctrine of what may be turned undiluted substitu- 
tion is that when the amount specified in the notice 
exceeds the market value or; in the case of foreclosure 
the alternative given in s. 183 (1) (6),.then’ a fair 
consideration is to be fixed. Nampzo v. KES.EO 
` Nag. 701 
8. 176—Price of pre-emption in case of 
mortgage includes everything that mortgagee 
is entitled to get at the date of final decree. 
The use of the word “final decree” as opposed to 
“preliminary decree” in s. 177 (1) appears to indicate 
that the Legislature intended the price of pre-emption 
to include everything that the mortgagee is entitled 
to receive at the date vf the final decree, before the 
property in case be redeemed. This seems only fair, 
and if the right of pre-emption is a right of: sub- 
stitution, then obviously the pre-emptor must pay 
everything due to the mortgagees including the 
costs of the suit, unless he consideis it exceeds the 
market value, 
[Scheme of the Berar Land Revenue Vode as to the 
law of pre-emption, considered, Nampzo v. IKESHEO 
e Nag. 701 
— S.182 (4) Action under s. 182 (4), when 
should be taken — “Market value" and “fair 
consideration" —Implications of—Pre-emption in 


Li2—G. L—II 
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case of mortgages, how jar differs from sale— 

—Question of notice. 

Under s, 182 (4) of the Berar Land Revenue Code, 
it is only whenin theopinion of the pre-emptors the 
price has not been fixed in good faith, which can 
only mean when they considerit exceeds the market 
value, that the Court oan step in and determine what 
the fair consideration should be and the Court is. 
called upon to determine not ths market value of the 
land but whether the price was fixed in good faith, 
The question of market value arises only incidentally. 
It is to be taken into consideration for determining 
whether the price was fixed in good faith or not, and 
it is only after the Court finds that the price was not 
fixed in good faith that it is directed to go on and 
determine what the price should be, and in ascertain- 
ing this the Court is directed to fix, not the market 
value, but a “fair consideration.” In the cass of 
mortgages, similar provisions have been made in 
ss. 177 and 178. The only diffsrencss are that here the © 
mortgages and nof the occupant, is given the option 
of serving the other occupants of the Survey Number 
with a notice, and the right to dv so arises after and 
not before the transfer. The price of pre-emption is 
also different. But, except for these incidental 
differences, the procedure is the same, and so 1s the 
underlying principle. 

The ‘fair consideration” contemplated by s. 1&2 
(4) isnot the same thing as the market valus, and it 
follows the expression must be similarly construed in 
B. 182 (2). NAMDES v. KESHED.. Nag. 701 
8.183.—Sez Berar Land Revenue Code 

1896, s. 174 701 
Berar Land Revenue Code,1928, ss. 192,194 

(2) (g)—Rules framed under 3. 194 (2) (g),r. 18 

—Appointment of village mahar—dJ urisdiction of 

Civil Court in regard to—W hether ousted by 8. 192 

—Revesting of jurisdiction—Condition precedent— 

Absence of reference—-Suit, if can be entertained 

in Civil Court. 

The appointment of the village mahar is made 
in accordance with rules framed under s. 194 (2) 
(g) of the Berar Land Revenue Code. The actual 
appointment lies in the hands of the Revenue Autho- 
rities. These are matters which the Revenue 
Authorities have been empowered to deal with and 
consequently the jurisdiction of the Oivil Courts 
is ousted to that extent under s. 192. Rule 18 
of. the Rules framed under s. 194 (2) (g) makes 
an exception to this. But an order of reference is 
a condition precedent to the revesting of jurisdic- 
tion in the Oivil Oourts. If the Revenue Authorities 
do not consider that there is a dispute before 
them “as to the right to office’, the Civil Courts 
have no power to compel them to change their 
mind: even if they refuse to do their duty under 
these rules, the Oivil Courts would have no power 
to inlerfere. Their jurisdiction has been fully and 
completely ousted under s. 192 and cannot be re 


sewan 





vested except in strict accordance with the express 


provision to that effect. Therefore since r. ls ex- 
pressly limits the resumption of jurisdiction to 
cases where the parties have been referred to the’ 
Qivil Oourts, no suit can be eutertained with respect 
to these matters in the absence of an order of 
reference. IRBHANYA v. SAKHv0 Nag. 394 
Blhar and Orissa Municipal Act (VII of 1922), 
s. 107 (2). See Bihar and Orisa Municipal Act, 
1922, s. 330 109 
s. 107 (2)—Non-service of notice under s. 107 
(2)—Illegality, if cured by assessee’s appearance 
before Committee. l 
The appearance of the assessee before the committee 
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appointed by the Municipality does not cure the 
non-service of notice under s. 107 (2), Bihar and Orissa 
Municipal Act. OOMMIRSIONER or Patna Orry MUNI- 
CIPALTY v. BISHAMBHARDEO NARAIN Pat.109 
: 8.115. Ser Bihar and Orissa Municipal Act, 
1922, s. 380 109 
ss. 196, 197—Suit by Municipality for 

‘removal of structure built by person on land claimed 

by Munictpality—Person claiming land tobe his 

—Title, how can be acquired stated—Bengal Muni- 

cipal Act (IIF 'of 1884), s. 223-A—Scope—Appli- 

cability of Calcutta Survey Act (I of 1887) to 

Bihar. 

Title can only be acquired by a person toa plot 
of land against a Municipality under a proper title- 
deed or by adverse possession. The fact thaton 48 
previous occasion the Municipal Commissioners 
had failed intheir responsibilities in the matter is 
no bar to the action taken subsequently by the Muni- 
cipality to remove any structure on the land: 

Held, that injor about the year 1914, the Gaya Mu- 
nicipality was surveyed under the Calcutta Survey 
Act, which by s. 223-A of the Bengal Munici- 
pal Act had been extended to all the Muni- 
cipalities in the Bihar Province. Where in that 
survey a plot was recorded as belonging to the 
Municipality, and no suit was brought to challenge 
that entry within one year required by s. 22 to 
of the Bengal Survey Act, a subsequent suit 
challenge the title of the Municipality would be 
barred. BRINDABAN Prasap v. GAYA MUNICIPALITY 


' Pat. 215 
-——— 88. 380, 115, 107 (2)— Notice under 
8. 115 (2) instead of under s. 107 (2)—Defect, if 

curable under s. 380. 

Where a notice is served under s. 115 (2), Bihar 
and Orissa Municipal Act, instead of under s. 107 (2) 
and there is no clerical error, the defect is not curable 
under s. 380 of the Act. COMMISSIONER oF Patna OITY 
MUNICIPALITY v. BISHAMBARDEO NARAIN Pat. 109 
Bihar Tenancy Act (VIH of 1934), s. 4—Gair 

mazrua-am land—Landlord, if can settle it. 

Landlord has no control over gair mazrua-am land 
and he cannot settle it on others AMIRUDDIN 
v, SONELAL JBA Pat. 387 
Bombay Abkari Act (V of 1878)—Sz£ Evidence 

Act, 1872, s. 25 "968 F. B. 
8. 43 (1) (aj—"“Tranėport ", meaning of— 
‘Mere passing through place in course of journey, 

whether amounts to transporting to that place. 

When the Act talks about transport fon one 
place to another it means transport from the start- 
ing point to the ultimate destination. It is a ques- 
tion of fact for the Oourt to determine what the 
destination may be. Ifaman comes toa place and 
stays there for an appreciable time—and what. 
amounts to an appreciable time would have to be 
eonsidered in relation to the purposes of the Act—the 
Court might hold that that place was the destina- 
tion although it appeared that the journéy was to 
be resumed subsequently. But merely _ passing 
through a place inthe course of a journey does not 
amount to transporting to that place. EMrEROR v. 
DAGADU SuETIBA Bom. 764 
Bombay (District). Tobacco Act (ll of 

1933), 8. 17—Licensee for wholesale sale of tobacco 

can sell tobacco wholesale either personally or 

through agent in places covered by license, 

A grantee of a license for the privilege of selling 
tobacco wholesale, throughout the whole of the Bom- 
bay Presidency and Sind, with the exception of the 
City of Bombay can sell tobacco wholesale personally 
or through agents and servants at any place in Bom- 
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bay Presidency and can conduct his business by 
means of travelling agents, It is not necessary for 
the agent to have a license for hawking though his 
procedure would come within the definition of 
‘hawking’, since the license for wholesale sale ig wide 
enough to cover wholesale hawking. 

The agent, therefore, is not liable to proseeutiom 
under s. 17, of the Bombay (District) Tobacco Act, if 
he sells bidis wholesale to a tobacco merchant of 
certain place, covered by the license of his principal. 
EMPEROR v. BABURAO APPA LINGAYAT Bom. 160 
Bombay Hereditary Offices Act (lll of 1874), 

ss. 11, 10—Alienation of watan property with sanc- 

tion— Whether comes under s. 11—Person claiming 
to be permanent tenant —Suit, if covered by. s. 10or 

s. 1l—Suit, if barred by s. 4, Bombay Revenue 

Jurisdiction Act (X of 1876). 

The alienation referred to in s. 11, Bombay Here- 
ditary Offices Act, read with s.10, covers any case 
where a watan or any part thereof has passed with- 
out the sanction of the Governmentinto the owner- 
ship or beneficial possession of any person other 
than the officiator, or, if the property has not been 
assigned, into the ownership or beneficial possessicn 
of any person nota watandar of the same watan. 
It is, however, to be noticed that under s. 10, the 
alienation must be without the sanction of Govern- 
ment, and indeed the only alienation of watan which 
isforbidden bys 5 is an alienation without the 
sanction of Government Itis plain that where one 
is dealing with a claim to a permanent tenancy 
founded ons. 83 of the Bombay Land Revenue Code 
by possession from time immemorial, and where 
from the nature of the case the origin of the aliena- 
tion is lost in obscurity, it cannot possibly be 
proved that that alienation was made without the 
sanction of Government. Hence the alienation re- 
ferred to ing. 11, Watan Act, does not cover a 
title sought to be made under s. 83 of the Bombay 
Land Revenue Code, by possession from time imme- 
morial. So a suit of the plaintiff claiming himself to 
be a permanent tengnt is not barred by s. 4, Bombay 
Revenue Jurisdiction Act. SHAMRAO AMBAJI NapGoupa 
v. Hotya SUBHANNA BAMAGAR Bom. 464, 
Bombay Land Revenue Code (Act V of 1879), 

8. 66—Liability of occupant to fine, for user of 

agricultural land for purposes other than agricul- 

tural. . : 

In s. 66, Bombay Land Revenue Code, the words 
so used” do not import user by any particular 
class of persons, such as those mentioned in 
8. 65 
“The words of s. 66 of the Act are quite clear, and 
an ocupant is liable to fine if there is any user of 
his Iand for purposes other than agriculture, whe- 
ther or not the occupant has consented to or has 
knowledge of such user and irrespective of the fact 
that the conversion has been made by the occupant 
or his tenants or agents or trespasser. S&ORETARY oF 
Stats v. GANESH NARAYAN GADGIL Bom. 194 
Bombay Local Boards, Act (I of 1884), s. 41. 

Sur Bombay Local Funds Act, 1869, ss. a a 


Bombay Local Funds Act (111 of 1869), 88.3, 4 
— Bombay Local Boards Act <I of 1884), s. 41— 
Government handing over dharmashala to Fund 
Committee for management before 1869—Bombay 
Local Funds Act, 1869, authorising Com- 
mittee to hold property—No provision for 
vesting of property—Board managing the said 
dharmashala—Sale of part of such property and 
their leases by Board—Board claiming ownership 
of property—Onus—Government, if estopped from 
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denying ownership—Evidence Act (I of 1872), 

ss. 110, 114 

Before 1864, the area in suit, together with other 
areas belonged to the Government. On the disputed 
areas there was a dharmashala or bungalow rest- 
, house together with out-houses and buildings. In 
the first half of the 19th century the Government 
initiated a plan for placing upon local bodies the 
responsibility for certain local eervices About 1862. 
or 1863, the Government authorised the establish- 
ment of local funds for local objects to be managed 
by a Oommittee of officials and non-officials with 
the Collector as President, but these arrangements 
rested upon an informal basis. In 1869, however, 
for the first time the scheme received formal legis- 
lative sanction, The Bombay Local Funds Act, 1869, 
authorised the Government to create in every Dis- 
trict a Local Fund Committee. By s 3 the Oom- 
mittee was declared to be compstent to hold prop- 
erty, movable and immovable, to convey the same, 
and to enter into all necessary contracts for the 
purpose of the Act. Section 4 placed on the Com- 
mittee the duty of providing for the requirements 
of the District with respect to, inter alia dharma- 
shalas, The Act contained no provision for vesting 
any property inthe Committee and the subsump- 
tion of the Act was that there were no pre-existing 
bodies -to which the new statutory Committees could 
be regarded as successors. In fact, however, & pre- 
etatutory Committee had the possession in and 
Management of the bungalow built on the disputed 
lands, and of the disputed lands themselves. The 
Bombay Local Funds Act of 1869, was re-placed b 
the Bombay Local Boards Act of 1884, s, 41 of which 
enacted that all such immovable and other property as 
was held by or in trust for any Committee under the 
1869 Act should vest inthe District Local Boards 
and the taluka local boards established by the Act 
of 1884. The 1884 Act was in turn re-placed by 
the Bombay Local Boards Act, 1923. Oonsiderable 
sums, presumably provided by the Government, 
were expended onthe maintenance of this or other 
dharmashalas in the District- between 1864 and 1878. 
In 1874, a portion of the lands which formed part 
of the compound of the dharmashala was soldto a 
private individual. Another sale of a further area 
was made in 1876, in circumstances which were in- 
distinguishable from the gale of 1874. In 1908, a 
lease of the bungalow was granted to the pro- 
prietors of a certain hotel for a period of 10 years, 
and this lease was renewed in 1918, The District 
Local Board brought a suit for declaration that 
the disputed area together with the Rest House or 
dharmashala was their property : 

Held, (i) that the onus was on the Government to 
prove that they were the owners of the property 
in dispute; ; 

(ti) that the pre-statutory local funds Committees 
had no power to acquire lands, That power was 
not conferred onany local funds Committee till 
1869, when the Act of that year conferred it on the 
new statutory Committees. If necessarily followed 
that the lands in suit which originally belonged to 
the Government could not have besome vested in 
the pre-statutory Committee in 1864. Nor could 
they have become vested vi statuti in the statutory 
body created in 1869, forthe statute merely confer- 
red upon the new Oommittes a power to acquire 
lands and transferred no property to it; 

(sii) that under s. 41 of the 1884 Act lands 
“held in trust for any Committee for the purposes 
of the Bombay Local Funds Act, 1869," vested in 
the boards set up by the Act of 1884, But it was 
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impossible to hold that the individual members of 
the local funds Committee in 1864, were trustees 
for a body which was then non-existent; _ 

(iv) that no case of estoppel was established from | 
the facts of alienation by sale of parts of the com- 
pound in 1874 and 1876, and of theleases of the 
land in 1908 and 1918. There was néver any clear 
and unequivocal representation by Government 
that the Oommittes or the Board were owners 
of the land. It was not shown, that any action of 
the Committee was induced by any representation 
or conduct ofthe Government. But even if it be 
assumed that they were the grantors andthat the 
Government were merely consenters, that would 
afford no ground for holding that the Government 
was estopped ina question with the Board from 
asserting its ownership of thelands which were 
not alienated and, therefore, not dealt with in the 
conveyances; 

(v) that the bungalow and its compound were in 1854 
possessed by the pre-statutory Committee for the 
limited purposes of management and maintenance 
and the character of that possession remained un- 
changed till this day. The Governmant had dis- 
charged the onus laid on itbys. 110 ofthe Evi- 
dence Act, by showing that the possession enjoyed 
by the Board rested ona basis inconsistent with a 
right of property. Distrror Looan BOARD, AHMBD- 
ABAD V. SECRETARY or STATE PC 981 
Bombay Municipal Boroughs Act (XVIII of 

1925), 8. 206—Scope of —Prosecution by Munici- 

pality for infringement of provisions of Act— 

Acquittal—Suit for malicious prosecution against 

Municipality — Limitation, applicable —Limitation 

Act (IX of 1908), Sch. I, Arts, 2, 23. 

The effect of the protective words “ anything done 
or purporting tohave been done in pursuance of 
the Act,” ins, 206, Bombay Municipal Boroughs 
Act, isto protect the Municipality or its officers in 
respect ofanything done or purporting to have been 
done in pursuance ofthe Act. The words “ purport- 
ing to have been done” must bear their natural 
meaning. If a prosecution is launched for an alleg- 
ed infringement of some provisions in the Act, then 
the prosecution purports to be in pursuance of the 
Act, whether the action is a bona fide one or not. 
Therefore, where a person is prosecrted for alleged 
infringement of some provision but is subsequently 
acquitted and a suit for malicious prosecution 
against the Municipality is filed, the suitis governed 
by s. 208 of the Act and must be brought within 
six months of the act complained of. It is not gov- 
erned by either Art. 2 or Art. 23, Limitation Act. 
Parvateppa MALLAPPA, HuBLI o HUBLI Monror- 
PALITY Bom. 430 
Bombay Native Share and Brokers' Associa- 

tion Rules, rr. 15, 17, 19—Deed of Association— 

Ol, 12—Membership card—Whether property or 

gives only personal right to holder—Widow of 

deceased member only entitled to income for life 
under will—Income to pass on to beneficiary— 

Widow selling membership card—Sale proceeds— 

Beneficiary, whether entitled for accounts thereof. 

‘Under cl. 12 of the deed constitutingthe Bombay 
Native Share and Stock Brokers’ Association member- 
ship card merely gives a pergonal right to the holder. 
It does not constitute in the ordinary sense property. 
Where a widow of a deceased member of the Associa- 
tion, who under her husband's will is entitled to the in- 
come of his property, which income was to pass onto a 
beneficiary after her death, sellathe membership card, 
the proceeds of the sale belong to her and do not form 
the corpus of the estato in which the beneficiary 
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would not be interested. The widow need not ac- 
count for the proceeds tothe beneficiary under the 
will Trreyovanpas MOTILAL v, BYIKHUBHAL RAv- 
OHAND Bom. 233 
Bombay Rent Free Estates Act (Xlof 1852), 
Sch. B, cl. 6—Commissioners, powers of — Re- 
sumption by Government of claim to exemption 
from assessment—Actual possession, if can be inter- 
fered with—Grant—Inam—Resumption — Gordon 
sanad — Payment of fixed annual sum in lieu of 
service— Lands, etc., to continue in lineal succession 
—Condition that watandars to be obedient and 
faithful— Land, etc., to be continued without extra 
amount or service so long asthere are male heirs, 
direct or indirect—Watandar adopting daughters’ 
son—No consent of Government —Grant, whether 
of soil or right to hold land freefrom service and 
assessment—~Breach of condition — Resumption by 

Government of possession of soil—Legality. 

Under the Bombay Rent Free Estates Act what has 
to be considered are claims made to hold lands free 
from, or partially free from, assessment, and all that 
the Commissioner can do under the Act js to direct 
resumption by Government of the claim to exemption 
from assessment. The Government have never con- 
sidered that under the Inam Act they were entitled to 
interfere with actual possession Alithat they can 
deal with is the claim of certain persons to hold land- 
free from the ordinary obligation to contribate to 
Government revenues. 

An adoption by a watandar without the consent of 
the Government orof the other members of the 
family is good as between himself and the other 
members of the family. . 

In 1845 one V, who was the father of B, and was the 
then head of the family, claimed tobe entitled to the 
properties, as desgat watan andhe made an applica- 
tion -that his name should be entered in Government 
records; but he died in the year 1851, and after his 
death Government challenged the right of his son B 
who was a minor, and his widow S, who was manag- 
ing the properties,to the privileges claimed, and in 
1852 the lands, which consisted ofthree villages, 
were attached by Government, and an enquiry into the 
rights of V's heirs in respect of these properties was 
instituted before the Inam Commissioner. In 1858 
the Inam Commissioner made three separate orders 
in respect of these three villages which were all in the 
sameform. Theorders were that these villages could 
not be properly regarded as belonging to the desat 
watan or in any light other than of Government 
villages during the lifetime of V,and as he had died 
since the investigation started, the Inam Commissioner 
recorded his decision that thethree villages should be 
at once resumed and assessedaskhalsat. The appeal 
by B from this decision was compromised and in 
1864, the Government offered summary settlement in 
respect of properties pertaining to his watan, on 
certain conditions. B accepted the offer and the 
condition and a sanad was granted in 1872. The 
sanad was in the form known as Gordon sanad, the 
relevant portions of which were: ‘‘Persons who enjoy 
the said lands and cash allowances have agreed to 
pay to Government a fixed sum every year in lieu of 
service. Therefore it is (hereby) declared as follows: 
The said lands and cash allowances shall be ccutioued 
in lineal succession from generation to generation by the 
British Government under the following conditions. 
Those conditions are: The said persons in enjoyment 
and their heirs shall be obedient to the British Govern- 
ment and act faithfully and honestly and shall go on 

paying to Government permanently, every - year 
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amounts as mentioned below. So long as there are 
male heirs, 2. e. direct or indirect of the watan or 
so long as there is any person adopted in the watane 
dar family, the said lands and cash allowances shall 
be continued by Government without taking gervige 
and without demanding anything more than theahove- ° 
mentioned fixed amounts and without any objection’ 
or question as ‘to the rights of the persons in enjoy- 

ment.’ B had noson but he adopted C, theson of his 

daughter. B died andthe Government resumed the 

possession of the land on the ground that C was not 

lineal descendant of B and was not adopted from B's 

family. C instituted a suit for declaration that the 

order was illegal and ultra vires: 

Held, (i) that the only settlement arrived at 
between Government and B was as to the right 
to hold the lands free from full assessment, and 
the settlement arrived af and the action Govern- 
ment had taken before such settlement had no refer- 
ence to the right to occupy the soil. If either of the 
conditions of the grant, i. £2., the condition of being 
faithful to Government and the condition of paying 
a fixed duty was broken, the grant would terminate, 
and Government would be entitled to claim full 
assessment on the lands, but any right of occupation 
which B poesessed apart fromthe sanad would remain 
untouched. None of the conditions having been 
broken, the Government could nof resume the soil even 
if the sanad concerned the right to the soils 

(ii) that the words “in lineal succession from 
generation to generation” should not be construed in 
their literal sense as meaning descent from father to 
gon, but as equivalent fo “continued tothe owner 
and his heirs’ because the conditions imposed were 
not upon lineal heirs but were imposed upon heirs 
generally; 

(iii) that under Hindu Law C had a status ofa 
natural born son, and that he was a lineal descendant 


of B. 

(iv) that the second clause in the sanad was not a 
clause of re-entry. What was provided was that so 
long as there werethe requisite heirs the lands and 
cash allowances should be continued by Government 
without taking service and without demanding en- 
hanced assessment. Stating the clause in its converse 
form, it came to no more than this: That whislt there 
was nO requisite heir to the watandar, Government were 
entitled to insist on service or further assessment. 
That was the highest at which the rights of Govern- 
ment could be put. The plaintiff therefore was en- 
titled to a declaration that the orders passed by the 
Government under which they resumed possession 
were illegal and ultra vires, and could not be enforced 
against the plaintiff. Ramsomappa BHIMRAO DESAI 9, 
SECRETARY OF STATE Bom. 271 
Bombay Revenue Jurisdiction Act (X of 1876), 

S. 4. See Bombay Hereditary Offices Act, 1874, 

ss. 11, 10 ° 464 
Burden of Proof. Ser Penal Code, 1860, ss. 300, 

Excep. 4, 302 499 
Burma (Lower) Land and Revenue Act (i of 

1876), $. 8 — Rules under—R. 52 — Applicability 

—"Oceupying’ available land, whether same as 

“entering” upon available land—Persons so enter- 

ing—Land made subject of grant—Notice under 

r. 52 (1)—Fatlure to comply with—Persons, if can 

be proceeded against under r. 52 (2). 

Tt ‘is not persons who enter upon available land 
who are subject to eviction, but persons who are 
actually occupying available land. Rule 52 of rules 
framed under a. 8 of Burma (Lower) Land and 
Revenue Act, applies to a person to whom a grant 
had been made but whose grant had been cancelled, 
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and who remains in occupation even after such 
cancellation. Such a person isa person who entered 
upon land which was not available. The rule refers 
to present occupation and the present status of the 
land, 

° Gertain persons entered upon land which was 
available. Subsequently such land was made the 
subject of a grant and a notice under r. 92 (1) 
was issued but the persons failed to comply with 
it : 

Held, that the persons could not be deemet to 
have occupied available land and, therefore, could 
not be proceeded against under r. 52 (2). Ma News 
Yon v. THE Kine Rangi 413 


Burmese Buddhist Law—Succession—Rule of 
division of joint property upon divorce, if can be 
extended to its partition on inheritance—Second 
wife, share of. 

Upon adivorce between a husband and his two 
wives, the second wife gets one-sixth of the property 
jointly acquired in the first coverture and one-third 
of the property acquired in the second or double 
coverture. The husband gets two-sixths of the prop- 
erty jointly acquired in the first coverture and one- 
third of that acquired in the second coverture, so 
that on this calculation, if the rule be extended to 
inheritance on the death of the husband, the second 
wife, being an equal heir with the firet wife to the 
husband, gets one-third of the property jointly 
acquired in the first coverture and half of that joint- 
ly acquired in the second coverture. The rule as to 
division of joint property on divorce can be extend- 
ed to partition of it on inheritance, Daw HLA Ouan v. 
Ma NYUN Rang. 734 
Calcutta High Court Rules and Orders, 

Cnap. XXVII. Sexe Partition Act, 1893, s.7 482 
Calcutta Municipal Act (IH of1923), s, 418— 

ae and fluff, whether articles 7 of human 

ood. 

Tea or tea-dust, is an article of human food, but 
tea stalks and fluff, obviously is something very 
different, Merely because tea leaves yield an article 
of human food, it does not follow that every part 
of s tea shrub may be put to similar use, GANGADHAR 
NATSMALL v. CORPORATION oF CALCUTTA Cal. 954 

ss. 418, 412—S. 418, when can be invoked — 

Unwholesome food must be“ food "—-Presumption, 

from the mere fact of prosecution. 

Before s. 418, Calcutta Municipal Act, can 
be invoked, it is necessary for the pro- 
secution to prove that what was charged as 
unwholesome food was “food”. Unless thisis es- 
tablished, s. 112 cannot, in fact, be infringed at all. 
What this section prohibits is thesale of an article 
of human “food ©“ and obviously in a prosecution 
for an offence under this section, the burden of 
proving that what was being sold is “ food “ intend- 
ed for human consumption must rest on the pro- 
secuting authority. Once it is shown that the article 
is an article cf human food, it is then, if the party 
charged says it was not intended for human con- 
sumption, that the onus of proving this will be on 
him. Merely because the | Corporation decide to 
commence @ prosecution under s. 412, the law will 
not and cannot raise a presumption in their favour 
that if must necessarily be in respect of an article 
mentioned inthe section. GANGADHAR NATHMULI 9, 
. OORPORATION oF CaLourra Cal, 954 


Calcutta Police Act (IV of 1866), 5. 47—Slips 
written record of illegal betting and used for facil- 
italting betting in room where they were seized—~ 
Slips, whether evidence under a. 47 to show that 
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room was used as common gaming room—Slips, 

whether instruments of betting. 

Where slips of paper were seized ata time when 
betting operations were not going on, but it was 
clear from these documents that they were written re- 
cords of illegal betting and it did not appear that these 
documents were written for facilitating betting 
operations in any place other than the room where 
they were seized : 

Held, that they were evidence under s. 47 of the 
Caleutta Police Act, to show that the room in ques- 
tion was being used as a common gaming house and 
that the slips were the instruments of betting. 


Paant Bausan KUMAR v. EMPEROR Cal, 146 
Calcutta Survery Act (lof 1887). Sez Bihar and 
Orissa Municipal Act, 1922, ss. 196, 197 215 


Cantonments Act (ll of 1924), ss. 84, 88— 
Refund of tax—Resort to Civil Court for refund 
or for injunction restraining Cantonment authori- 
tiés from levying tax in future, if can be had— 
Jurisdiction. 

Where the Legislature has given powers to a-per- 
son for a public purpose from the sxercise of which 
a pirticular individual receives injury, and has at 
the same time pointed out the mode of redressing the 
injury, the jurisdiction of the Oivil Court is 
barred. 

Section 84, Cantonments Act, affords a remedy to 
an injured person against the levy of a tax from him, 
which has been imposed underthe Act. Notonly 
that but s. 88 of the Act provides that an order passed 
by the appellate authority mentioned in s. 81 shall 
be final. Under the circumstances, the remedy of 
the person to resort to a Civil Court for refund of the 
excess tax levied from him or for an injunction res- 
training the Oantonment authorities to levy the 
alleged excess tax in future is clearly barred. 
IBRAHIMJI IBMAILJI v, CANTONMENT Boarp, Hyper- 


ABAD Sind 732 


C. P. Debt Concitlation Act (of 1933), s. 21— 
Any suit or other proceedings ` in s. 21, if applies 
to insolvency proceedings—Debtor adjudged insol- 
vent—Application before Board for settlement of 
debts—Proceeding before Insolvency Court, if sus- 

ended. 

i The expression “any suit or other proceedings " 

in s. 21, O, P. Debt Oonciliation Act, do not apply 

to insolvency proceedings because they are not in 
respect of any “debt ™, The order of adjudication 
in insolvency destroys the relation of debtor and 
creditor and all that remains is to realise the in- 
solvent'’s property and distribute its sale-proceeds 
among his creditors. Section 6 ofthe O. P. Debt Con- 
ciliation Act, presupposes that the debtor has some 

property of his own and that his creditora have a 

remedy available to them in ordinary Civil Courts. 

When a debtor is divested of ali his property in 

consequence of his having been adjudged insolvent, 

he cannot possibly describe the property vested in 
the Insolvency Court as his property, in the appli- 
cation which is required to be made in terms of 

s. 6 of the Debt Conciliation Act. The ©. P, Debt 

Conciliation Board can have no jurisdiction to settle 

a debt after it has ceased to exist and consequently, 

if a debtor who is adjudged an ingolvent applies 

to the Debt Oonciliation Board for settlement of 
his debts, the proceedings pending in the Insolvency 

Court are not suspended under s. 21 of the O, P 

Debt Conciliation -Act. COHHOTELAL v. NATHURAM 


Nag. 697 
s$. 21 as amended—No certificate under 


T. ll, framed under Act—Ezecution proceeding, if 


xiv 
C. P. Debt Conciliation Act—coneld. 
can be continued—Sale in pursuance of it—Vali- 


dity. 

Under s. 21 of ©. P. Debt Conciliation Act, the Civil 
Court is not bound to stay execution proceedings 
until it has been brought to its notice that there 
are proceedings pending before the Debt Concilia- 
tion Board by production of a certificate before it. 
Rule 11 ofthe rules under the Act provides that the 
Board shall grant a certificate in Form No. II 
suspending proceedings under s. 21 of the Act, and 
the purpose of this rule is to enable formal intima- 
tion to be given to the Civil Court that proceedings 
before the Board are pending. In the absence of 
such formal intimation it is open to the Court to 
continue the proceedings and the sale held therein 
is valid and the subsequent confirmation of the sale 
would not be barred by any provision in the C. P. 
Debt Conciliation. MAHATABSINGS 9, KRISANAOHANDRA 

Nag. 692 
C.P. Land Revenue Act (II Of 1917), ss. 128, 

227 (2) (K)—Warrant forarrest under provisions 

of C. P. Tenancy Act (I of 1920)—Warrant not 

bearing seal of Court--Legality—Person breaking 

arrest—-Offence under a. 225-B, Penal Code (Act XLV 

of 1860), 27 committed. 

Warrant for arrest issued under the provisions 
of C. P. Tenancy Act must be in form H appended 
to the O. P. Land Revenue Act and that form 
provides forthe affixing of the seal of the Oourt 
which issues it and thus, like s, 75 of the Crimi- 
nal Procedure Code, lays stress on the general 
principle that a process must always bear the seal 
of the Court from which it issues. The warrant 
not bearing the seal of the Court has, therefore, no 
force and the arrest under it, is illegal, and in 
breaking arrest, the person commits no offence, and 
his conviction under s. 225-B, Penal Code, cannot 
stand. BuULLIKHAN v. EMPEROR Nag. 335 
C. P. Money Lenders’ Act (XIII of 1934), s 11— 

Decree passed by Court outstde Central Provinces— 

Such decree coming before Court in Central Pro- 

vinces for execution—Decree, not providing for 

payment by instalments~Power of executing Court 

to grant instalments—Civil Procedure Code (Act V 

of 1903), s. 42, O. XX, r. 11 (2). 

An executing Oourt in the Central Provinces in 
executing decree passed by a Oourt outside the 
Central Provinces and transferred to the executing 
Court for execution has power to grant instalments 
when the decree does not provide for such instal- 
ments by virtue of s. 11, O. P. Money Lenders’ Act, 
1934, and not by virtue of O, XX, r. 11 (2) read with 
s. 42 of the Code of Civil Procedure. Jrwanpas 
v. LILAWANTI NAgAINDAS oF BOMBAY Nag. 671 
C. P. Municipal Act (XVI of 1903), s. 39 -—Im- 

position of tax by Committee—Notice defining rate— 

Held, Committee failed to prove that ithe tax was 

resolved in special meeting and that therefore its 

levy was not valid. 

“A Municipal Committee published a notice defining 
` the amount or rate of tax to be imposed on the trade of 
ginning and pressing cotton by means of steam or 
mechanical process, Sub-section (1) of s. 39 of the 
O. P. Municipal Act provided that the Oommittee 
should “‘resolve at a special meeting to propose the 
imposition of tax for purposes of this Act” and by 
sub-s. (2), the Oommittee was required to publish 
a notice defining the amount of tax so imposed : 

Held, on evidence that the OCommittes failed to 
prove that the amount or rate of tax had been resolved 
-upod at the special meeting and that the.tax had not 
therefore been validity imposed. Tus Firm or RADHA 
KISHAN v. MUNICIPAL UOMMITTER, Kuanpawa 461P G 
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C. P. Tenancy Act (XI of 1898), Sch. ||, Art. 1— 
uit for possession by co-tenant who is excluded 

from possession and whose title is decreed—Art. 1, 

tf applies. 

The normal presumption is that the possession of 
one Co-owner is not on his own account but on behalf 
of all; but where it is admitted that one co-owner has 
denied the title of another co-owner and has beem in 
adverse possession, there is no question of any pre- 
sumption. 

Article 1 of Sch, II of the C. P, Tenancy Act applies 
to suits for possession of a holding by a personclaim- 
ing to be a tenant from which he has been dispossess- 
ed or excluded from possession by another person. 
A co-tenant is a tenant as defined in the Act, and 
‘holding’ in this article means ‘holding or portion 
thereof.” When, therefore, a co-tenant is excluded 
from possession and his titleis denied, this article 
would apply toa suit for possession, and such suit 
must, therefore, be brought within two years. ABDUL 
Azim v, GAFooR Nag. 934 
Charitable and Rellglous Trust Act (XIV of 

1920), s 3—Applicability — Public trust but some 

income allotted for purposes not public— Act, if 

applies—Same deed setting apart specific part of 
property for publi: and private purpose—~Act, if 
applies—Interpretation of Act —Mussalman Wakf 

Act (XLII of 1923),if tə be considered — Acts, if 

mutually exslusive. 

If the trust is in substance atrust for public pur- 
poses, then even though part of the income might 
have been specifically allotted to purposes which 
cannot be regarded as public, the trust would never- 
theless be for public purposes. On the other hand, 
if the trust is substantially for private purposes, then 
even though a small and negligible amount may be 
set apart for public purposes either in the present 
time or in a future eventuslity, the trust in itself 
would not be for public purposes. But where under 
the same deed either a specified part of the property, 
for example, a defined shure in property, or a specified 
part of the income has been definitely set apart for 
public purposes, then the mere fact that any other 
part of the property or any other specified part of the 
income is for private purposes would not take the cage- 
out of the provisions ofthe Charitable and Religious 

Trusts Act. 

The Charitable and Religious Trusts Act (XTV of 
1920) was passed earlier and was applicable to psr- 
sons of all creeds, whereasthe Mussalman Wakf Act 
of 1923 was confined t6 Mussalmans only. The general 
Act has laid down certain provisions which are ap- 
plicable to all trusts. The mere fact that the two 
Acts contain provisions which are overlapping would 
not necessarily justify an inference that the two 
Acts should necessarily be mutually exclusive, An 
examination of the two Acts shows that there is 
really no contradiction. The later Act is a special 
Act intended to apply to wakfs of the Mussalmans, 
which has more stringent provisions and can, in no 
way, derogate from the, provisions of the earlier Act. 
There is no justification for trying to interpret the 
earlier Act of 1920 in the light of thelater Act, which 
was intended to be applicable to one particular oom- 
munity only. It is true that the later Act deals 
with wakfs whether for purposes public, private, or 
partly private and partly public; but it does not 
follow thatthe earlier Act must deal with only such 
public trusts as are created by deeds in which there 


are mo provisions for private purposes, Pratap 
SINGH v, BRIJNATA Dass All. 945 
Charity. Sze Hindu Law 993P C 


Chinese Buddhist Law — Succession — Sonless 
father fai'ing to adopt—Duty of sentor agnates 
—Senior agnates also failing to adopt-—-Succession 
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by eldest son of second brother of deceased— 
Estate not deliverable during life time of widow 
of deceased to nephew — Suit by him— Limitation 
ct (IX of 1908), Sch. I, Art. 123, applies— Time 
runs from widow's death. n 
According to Chinese Law failing sons, 4 
«legitimate heir is adopted because it is of paramount 
importance thatthe line should not be allowed to 
die out If a sonless father fails to adopt the elders 
of the house, that ia the senior agnates, will adopt 
one for him. On the failure of the elders, the Chinese 
Customary Law contemplates noother form of 
succession save that ofan agnate inthe next 
generation, a brother's son, where one is available; 
and among brothers if the eldest son has no son 
the eldest son of the second brother succeeds. The 
widow of the deceased has practical control of the 
inheritance during the lifetime of her sons, and 
the same rule would apply inthe case of a 
nephew who ought to be adopted in default of direct 
issue. Since the estateis deliverable to the nephew 
during widow's lifetime, time does not begin to 
run under Art. 123, Limitation Act, against the 
nephew till the death of the widow. Kuoo Soo 
ORENG v. Ta Ma Saws ZIN Rang. 550 
Chota Nagpur Tenancy Act (Beng Act Vi of 
1908 as amended by Biharand Orissa Act 
Vi of 1920), ss. 74 (a), 231—Application under 
s. 74 (a)—Limitation—S, 231, if applies—-S. 74 (a), 
if deals with “cause of action —Itis a “continu- 
tng right’—Pradhani system, what is—Held there 
was a custom of Pradhani in the village in question 
Section 74 (a), Ohota Nagpur Tenancy Act, as 
amended in 1920, according to ordinary interpreta- 
tion isnot dealing with a cause of action at all; 
it is defining the right to apply to the Deputy 
Commissioner tomake an appointment of a village 
headman in the event ofa vacancy and that ap- 
plication may be made either by the landlord or 
by the tenants. It pre-supposes that there isa 
custom requiring the appointment of a village 
headman and what is dealt with by the section 1s 
not in the nature of a litigation or a dispute, ` but 
it is the calling into operation of an administra- 
tive duty onthe part of the Deputy Commissioner 
It would appear, therefore, more natural to say 
that as there is not inthe strict sense a cause of ac- 
tion under s.74(@) but merely a right to invoke 
an administrative operation which may be exer- 
cised by either thelandlord or the tenants or both, 
B. 231 of the Act is incapable of application. Where 
the propriety of the application under s. 74 (a) 
being granted has been disputed by the landlord, 
it is not easy to apply the idea of a wrong, to a 
case of this sort where either side may apply and 
all that has happened isthat there has been a delay 
in making the application, Assuming, therefore, 
that to such a case, s. 231 does apply, then the 
right ofapplication can be regarded asa continuing 
right. It would fit in with the exigencies of the 
case and indeed with the language of s. 74 (a) 
which does not fix any specific time at which the 
application should be made and accordingly from 
which the period of limitation would run, On the 
contrary the section makes the right of applying 
conditional on a state of facts, namely where a 
tenancy has been vacated. While that condition 
exiets, there isno ground for fixing on any specific 
moment oftime If the language had been “when 
a tenancy has been vacated” it may be that the 
limitation period, would run from the moment of 
the vacancy occurring, but that is not the language 
of the section. 


GENERAL INDEX 


xv 


Chota Nagpur Tenancy Act—concld. 


The headman or Pradhani system is charac- 
teristic of the social organisation of the aborigi- 
nal tribes who established themsslves in Ohota 
Nagpur before the advent of the Hindus; in some 
cases the headmen seem to have had Police duties 
also imposed upon them so that such tenancies came 
to be regarded as ghatwali tenancies. 

Their Lordships declined to interfere with the 
findings of the Board of Revenue, on the question 
of custom, that in the village called Lango, which 
is situate in Taraf Atkos, of Perganna Dhalbhum, 
there was a custom of Pradhani which had not 
been broken. JAGADIS I CHANDRA Deo DdABAL DEB v. 
BANTAL 649 PC 
S. 213—Half share held by Hindu widow 

and other half by reversioner — Reversioner, if 

“owner in possession immediately before sale” in 

respect of widow's share, 

A right of succession as reversioner to the husband 
of a Hindu widow 1s merely 8 spes successionis and 
the expectant reversioner has no vested interest go 
long as the widow lives, 8o that where a half share of 
a tenure is held by a widow and the other half by the 
reversioner, he cannot be regarded as. the owner “in 
possession immediately before sale” of the half tenure 
in her possession in that capacity within the meaning 
of 5. 213, Obota Nagpur Tenancy Act. BuAGWAT 
Prasad v., SUDERSAN BuaGaT Pat. 115 
S.213—Purtition of tenure by metes and 

bounds —Joint liability for rent—Owner of one 

patti, whether can object to sale of other after sub- 
division of tenure and apportionment of rent. 

When partition has been made by metes and 
bounds, whether by the Civil Courtor by private 
arrangement, the owner of one separate patti is no 
longer the owner of the other, even though there may 
be a joint liability for rent, Owner of one patti cannot 
object. tothe saleof the other patèi after sub-division 
of the tenure and apportionment of tha rent, on the 
ground thatthe property described in what would 
have been the kawalgi lagan khewst, if apportion- 
ment of rent had been made before the preparation 
of the Record of Rights, must also be brought to 
sale. Buiaawat Prasap 9 SupeRsaN Buacat Pat. 115 

S. 213-A—Suit for setting aside decree on 
ground of fraud— Whether suit under Chotu Nagpur 

Tenancy Act—S. 213-A, whether applies. 

Section 213-A, Chota Nagpur Tenancy Act, is con- 
fined to cases where a decree for rent is set aside 
under the Chota Nagpur Tenancy Act ; but a suit for 
setting aside a decree on the ground of fraud, though 
saved bys. 258 ofthe Act, is no more a suit under 
the Act than a suit fora declaration that a sale held 
in execution ofa rent decree has been fraudulently 
confirmed and for recovery of possession, which is 
saved bys. 214 of the Act. Therefore, to sucha suit 
s. 213-A isnot applicable. Nirar DUTTA v. Gangsu 
Manto Pat. 147 
Civil Procedure Code (Act V of 1908), s. 2 (2). 

Bse Civil Procedure Code, 1903, s. 104 465 
8. 2 (11)—-Administrator de son tort, tf in- 











cluded, 

The definition of legal reprasentative given ins. 2 
(11), Civil Procedure Gode, is wide; it is clearly not 
restricted to executors, administrators and heirs, for 
it includes even an administrator de sontort. 
JAMANABAI V. JETAAMAL Sind 805 
——-—§, 2 (11)—Heitr of Parsi, tf legal representa- 

tive. 

An heir of a Parsiis not his legal representative. 
KnODADAD MUNDEGAR v. BAI JB8BAI Bom. 919 

ss. 9, 70—Rules. by U. P. Revenue Depart- 

ment under 3. 710—U. P. Revenue Manual, Vol. I, 


“ivi 
Civil Procedure Code—contd., 


Rr, 998, 1011— Jurisdiction of Collector and Com- 

missioner under—Commissioner not acting under 

r. 998— Order passed beyond jurisdiction—Order, if 

subject to adjudication of Civil Court—Cognizance 

of Civil Court, if barred by cl. (3) ofr. 998. 

The jurisdiction of the Collector and the Gommis- 
sioner is restricted by rr. 998 and 1011 made 
under s. 70, Civil Procedure Code, and found 
in U. P. Revenue Manual, Vol I. This means that 
they have no jurisdiction to confirm orset aside a 
sale except under the terms of r. 998. Where the 
judgment-debtor’s objection was under r. 997, that 
is to say, he prayed for the gale being set aside on 
the ground of material irregularity or fraud in 
publishing or conducting it; and after considering 
the objection the Oollector disallowed it but the 
Commissioner, in appeal without confining him- 
self to the provisione of r. 998, set aside the sale 
On a ground which was not provided for by any of 
the rules; 

Held, that his action was without jurisdiction. The 
order being without jurisdiction it was subject to 
adjudication by the Uivil Court under the general 
provisions of s. 9 of the Code of Civil Procedure, 
The Civil Court's cognizance of it was not barred by 
ci. (3) of r. ¥98, of the Manual of Revenue Depart- 
ment. That clause forbids a suit by whichit is 
sought toset aside an order made under r, 998 and 
the order of the Commissioner was not under that 
rule. KamouaNpra V, MAKADUM SINGA Oudh 655 
m 8. 11—Applicability—Matter must be direct- 

ly and substantially in issue—Previous suit should 

not have been disposeaof on preliminary wsue—- 

Second appeal—Hinding of fact—No ground on 

which it can be chalienged—Hfinding 13 binding on 

High Court. D 

To apply s. 1l, Oivil Procedure Code, it is neces- 
sary tosee what is the matter directly and substan- 
tially in issue inthe present suit. In judging whe- 
ther or not a previous decision is a barto a subse- 
quent one, the Court must look to the matter directly 
and substantially in issuein both the suits and not 
to what was incidentally decided in the previous 
suit. Even if the matter which is now in dispute 
had been in dispute inthe previous suit, the deci- 
sion of that suit cannot operate as res judicata in 
the present suit ifthe previous suit is disposed of on 
a preliminary point. MarapaL Kuan v. Mu.AMMAD 
AHMAD. ALI KHAN Oudh 647 
s.20—Sutt based on loan and promissory 

note incidentally mentioned as collateral security— 

Debtor, if should seek his creditor—Sutt, on non-pay- 

ment—Proper place of suing. 

The suit was not asuit based upon the promissory 
note but the real basis of the suit was the loan in 
regard to which it was merely incidentally men- 
tioned that a promissory note was executed as colla- 
teral security : f f 

Heid, that to a transaction such as this, the Eng- 
lish doctrine that the debtor must seek his creditor 
for the purpose of making payment in discharge of 
the liability was applicable. The creditor had, 
therefore, the right of nling the suit in District with- 
in the territorial limits ot which the cause of a ction 
accruing from non-payment arose. PALANIAPPA 
CnETTYAR V. SUBBIAH CuETTYAR Hang. 606 
— $, 24, See Civil Procedure Code, 190, 
O.XL1, rill 608 

S. 41. Sse EXECUTION 753 

S. 42. See U.P. MONEY LENDERS Act, a 

1 

s. 47—Haecution directed to proceed agatnst 
judgment-debtor—Order is under s, 47, appealable, 
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Aa order directing the execution to proceed against 
the judgment-debtor is an order under s. 47 of the 
Civil Procedure Code and is also appealable. ABDUL 
JABBAR Pawan V. AZIZAR RAHAMAN MEA Cal. 682 

S. 47 — Mortgage suit—Dispute between 
decree-holder, auction-purchaser and judgment- 
debtor as to what passed under sale—Dispute 
artsing in application for possession—-—Whether one 
between parties to suit or one relating to execution, 
discharge or satisfaction of decree — Auction- 
purchaser, if representative of judgment-debtor— 

Dispute between party and his own representative — 

8. 41, if applies. 

A question between the auction-purchaser who ig 
also the decree-holderin a mortgage suitand the 
judgment-debtor in that suit, asto what passed under 
the auction sale and arising in an application by the 
auction-purchaser for possession of the property sold; 
is neither a question between the parties tothe suit in 
which the decree was passed or their representatives 
nor relating to the execution, discharge or satisfac- 
tion of the decree orto the stay of execution thereof. 

When a decree-holder puts up a certain property 
for sale in order to realize his money, he is putting 
up the right, title and interest of his judgment-debtor 
to sale and is not trying to put up to sale his own 
interest in the property. 1t would follow that the 
purchaser acquires what was put up for sale and not 
what was not so put up. He is, therefore, a purchaser 
of the right, title and interest of the jJudgment-debtor 
and must become a representative of the judgment- 
debtor succeeding to his estate. Ordinarily, there- 
fore, the auction-purchassr would not be a represen- 
tative of the decree-holder, but in cases of mortgages 
or attachment, there are certain rights of priority 
possessed by the mortgagee or the attaching creditor 
which would certainly pass to the auction-purchaser 
onthe principle of subrogation, and not on the 
ground that such rights had actually been put up for 
sale and purchased by the auction-purchaser. 


It is not sufficient to hoid that the auction-purchaser. 


is & representative either of the judgment-debtor or 
of the decree-holder for the purpose of applying 8, 47, 
Civil Procedure Uode. Itis further necessary to see 
that the dispute isone arising between the parties or 
their representatives. The mere fact that the two 
persons who are litigating are either parties or 
representatives of the parties would not in itself be 
sufficient; for example, ajudgment-debtor might have 
transferred his interest by a voluntary sale to a third 
party and then there may be a dispute between the 
judgment-debtor and this third party as to the extent 
of the property which has passed under it, The 
judgment-debtor is of course a party tothe suit and 
the transferee is a representative of that party ; but 
the dispute between them cannot be said to bea 
dispute arising between the parties to the suit 
because it isa dispute between one party and his 
own representative. The question, therefore, must 
in each case depend on the natureof the dispute 
which has arisen and itis only after having regard 
tothe character of such dispute that the question 
can be answered whether it arises between the parties 
to the suit or not. KEDAR NATH v. K. ARUN CHANDRA 
SINHA All. SIFO 
——— $, 47, O. XXI, r. 93 —Stranger—Auciion- 

purchaser applying under O. XXI, r. 93, for refund 

of purchase-money on setting aside of sule—Order 

on such an application—Appeal and second appeal, 

maintatnabiiiy of— Limitation for such application 


—Article applicable—Limitation Act IX of 1908), . 


Sch, L, Arts. LEl, 102, 
There is certainly avery strong tendency to give 


* 
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s. 47, Oivil Procedure Code, a'wide application and 
to bring within its scope questions arising between 
the parties to the suit and the auction-purchaser. 
A stranger purchaser, at a Court auction, therefore, 
is entitled and bound to have any question relat- 
ing z the satisfaction of the decree decided under 
3, 479 

Where on setting aside of sale, the auction-pur- 
chaser applies under O. XXI, r. 93, Civil Proce- 
dure Oode, for a refund of the purchage-money, 
the matter relates tosome extent to the discharge 
and satisfaction of the decree and consequently an 
appeal and second appeal lie from an order on such 
application, 


In such a case, the auction-purchaser is not attempt-- 


ing to execute any decree or order. His application 
therefore is governed by Art. 181, and not by Art. 182, 
Limitation Act, andit must be made within three 
years from the date of the first order setting aside the 
sale. RAMASWAMI CHETTIAR Y. MEYYAPPAN SBRVAI 
Mad. 468 
———~§. 47, O. XLIH, r.1G)—Compromise during 
execution of mortgage decree postponing con- 
firmation of sale—Breach of compromise— Remedy 
of injured party—Refusal of executing Court to 
direct other party to act according to compromise 

—Appeal, if lies. 

Ifa term ofthe compromise arrived at between 
the parties in execution of a mortgage decree, by 
which they postpone the confirmation of the execu- 
tion sale, has been broken by one of the parties, that 
is a matter which can only be remedied by a suit on 
the part of the injured party. An executing Court 
has merely got the business of confirming or refusing 
to confirm a sale and there is moreover no power on 
the part of the High Court to entertain an appeal in 
any matter other than a refusal to confirm the sale 
or an order confirming the sale. If the executing 
Gourt refuses to make such’a direction, no appeal 
lies from such refusal. NAKCHEDI Sanu v. BIsHUN 
Lat SINGA Pat. 27 
— 8.49-—-Decree for costs in favour of A 

agatnst B--B obtaining decree for rent against A 

—A transferring decree toO pending suit against 

him—O having no notice of sutt—B, if can set off 

decree for rent against decree against him. 

Where A held a decree for costs against B and 
subsequently B obtained a decree for-rent against 
A who transferred his decreé to C who had no 
notice of the pending suit: 

Held, that C took the transfer subject to equity 
as there was debt in the form of rent and as a 
suit was pending to enforce payment. The fact 
that C had no notice was immaterial. Under s. 49, 
Oivil Procedure Code, B was entitled to claim set-off, 
Daw Ays v. U Ave Maune Rang. 241 
——— 88. 52, 53,0. Il, r. 1, O.1X, r. 6—Members 

of joint Hindu family executing mortgage —One 

of executants dying—Suit on mortgage—Remaining 
mortgagor with sons and grandsons of deceased 
` mortgagor, umpleaded as defendants—Suit against 
grandsons dismissed with cost—Execution of decree 
` against sons and also against grandsons and their 
interest in family property—Held, that the mort- 
gagor should have appealedagainst decree and that 
the grandsons could not be made liable under decree. 

B and C members of a joint Hindu family govern- 
ed by the Mitakshara, executed a mortgage-deed in 
favour of the appellant, R: Bhaving died the appel- 
iant brought a suit in the Court of the Subordinate 
Judge to enforce the mortgage. Inaddition toC and 
other persons, he sued B's two sons, and five grandsons 
of B. The suit against the five grandsons of B was dis- 
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missed with costs. The appellant applied for execution 
of this decree, not only against C and the two sons of 
B, but also against the five grandsons of B and their 
interest in the family property, notwithstanding that 
they had been dismissed from his suit with costs ; 
Held, that if the debt in question was not con- 
tracted for purposes regarded as immoral by the 
Hindu Law, and if the grandsons of B were liable 
therefor tothe extent oftheir interest inthe joint 
family property, then the Subordinate Judge's decree 
was erroneous. Theappellant should have appealed 
therefrom, claiming that, instead of dismissing the 
suit as against the grandsons the Subordinate 
Judge should have given decree against them in 
like manner as against the other defendants namely, 
as representatives of B for a sum to be realised out 
of any property of B come to their hands. Such a 
decree passed in accordance with s. 52 of the Code 
of Civil Procedure would have attracted the opera- 
tion of s.53, and the grandson's interests in the 
joint property would have been liable to attachment 
under the decree notwithstanding that such interests 
were not “ property of the deceased “in the strict 
meaning of those words. The grandsons having been 
dismissed from the suit with costs could not be 
made liable under the decree. Rasa Ram v. Rasa 
Bakussa BINGH ; 5PG 


§.58—'‘Such detention’, in proviso, meaning 
of—Judgment-debtor not in civil prison at time of 
decree-holder's omission to pay subsistence allowance 
—S, 58, if applies—Civil prison, if includes Court- 
house. : 
The words ‘such detention’ in proviso 0) 8. 58, 

Civil Procedure Oode, refers to and means 

detention in the civil prison; so also does 

‘detention under this section’ in sub-s. (2). 

Where atthe time of the decree-holder'’s omission to 

pay subsistence allowance, the judgment-debtor was 

not detained in the civil prison, the section does not 
apply. The term ‘civil prison’ means the civil jail 
and not a Court-house and any reasoning whereby 
detention in a. Oourt-house can be regarded as 
an extension of detention in the civil prison is 

wrong. KESAR SINGA v. KARAM OHAND Lah. 510 

———8. 60—Grant—Jagir— Grant of income of 
certain watermills as jagir— Jagirdar leasing out 
water-mill-—Income from lease, whether liable to 
attachment. ; 

There is no distinction between the right of a 
jagirdar, who has been granted the income as jagir 
of certain water-mills to recover a certain sum per 
year as revenue, jagir or royalty and his right to 
recover rent from the lessee, whom he has granted 
lease of the water-mills, Theonly rightthat he has 
in the water-mills is the right to recover rent from 
the occupants of the water-mills and the rent is 
really the royalty for the use ofthe water. The 
occupation of the water-mills is merely a subsidiary 
right to the principal right and the principal right is 
conferred upon him as a jagir by the Govern- 





ment. Therefore there can be no attachment of his 
income from the lease. BALBHADAR SING. V. SHANKAR 
Das Lah. 426 


s. 60 (1) (c)—Hxempiton under—When can 
be clatmed—Bona sane occupation for ajricultural 
oses—Necessity of. 

fo order to claim en BAG from attachment or 
sale under s. 60 (1) (©), Civil Procedure Oode, it is not 
sufficient merely toshow that the house in question 
belonged to an agriculturist, or was being lived in 
by him, but it must be established further that it 
was being used or occupied bona fide for purposes 


d 
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of agriculture. BALWANT SINGH V. JAGDISH BARAN 


WA Lah 412 
~>— 8.70. Sze Civil Procedure Code, 1908, s. 9 
655 

=< -§, 73, Sek Civil Procedure Code, 1908, 
O. XXI, r. 72 370 


8. 73—Preliminary decree in mortgage suit 
—Decree attached by simple money; decree-creditor 
of mortgagee — Such creditor joining mortgage 
proceedings and getting final decree— Property put 
to sale—Another creditor geiting money-decree 
against mortgagee at the same time as the previous 
creditor, if entttled to rateable distribution. 

A creditor of the mortgagee got a money decree 
against him and attached'the preliminary decree ob- 
tained by the mortgagee against his mortgagor. 
Thereafter, hé joined in the mortgage proceeding 
and got a final decree and sold the property in 
execution of the same. Another creditor of the mort- 
gages who had obtained a money-decree against him 
at the same time as the first creditor, applied for 
rateable distribution : 

Held, that the sale proceeds were assets in the 
hands of the Court and, the rateable distribution 
asked for could be granted. DesrBux v. RAMESWAR 
Prasan NARAIN SINGH Pat. 195 
~ §, 73—Scope of —“ Same judgment-debtor" 

—One decree against person and another against 

his legal representative after his death—Decrees 

founded on liability of deceased—Decrees, whether 
against same judgmnet-debtor. 

Section 73, Oivil Procedure Code, provides for one 
particular case in order to entitle the decree-holders 
to apply for rateable distribution and that is that 
the decrees must be against the same judgment- 
debtor. The Courts have no jurisdiction to expand 
thé provision of the section. 

_ A decree passed against a person and another decree 
passed, after his death against his legal represen- 
tative, cannot be said to be decrees against the same 
judgment-debtor, eventhough both the decrees are 
ultimately founded on a liability resting on the 
eceased. OnUNILAL Ralosanp Y. BROACH URBAN Co- 
OPERATIVE BANK, LTD. Bom. 92 
8. 80—Averment in plaint that notice is 

“sent” —S. 80, if complied with. 

Where the plaint avers that a notice under s. 60 
is “sent” to the officer concerned, the averment isnot 
in compliance with s. 60. The words “delivered” or 
“left” should be used. Firm or R. 5. GANGARAM & R. 
8. T. hurocanp & Co. v. SEORETARY oF STATE 
a Sind 722 
S. 80-- Joint tort-fessors — One requiring 

notice under 3. 80 extending limitation against him 

meas if can be granted against other as 
well. 

In a suit for damages against joint tort-feasors, one 
of the defendants required notice under s, 80, Civil 
Procedure Code, which would extend period of limita- 
tion as against him by two months: 

Held, that time must be calculated inthe same 
manner against both the defendants, though the other 
did not require notice under s. £0.  UDHARAM VABSAN- 
MAL vp, GRAbAMS TRADING Co., LTD. Sind 622 
8. 8O-—Notice is mandatory—It cannot be 

waved by Officer. 

The words of s. 60, Civil Procedure Code, are even 
more imperative than the wordsofs.9¥. Section £0, 
Civil Procedure Code, contains a clear and anqualifi- 
ed prohibition upon the institution of suits without 
the statutoly notics, and indeed it would appear that 
if it were clear upon the record that no notice had 
beén ‘given in accordance with the provisions of s, 80, 
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far from it being possible to argue that the objection 
as to notice had been waived, it would be the duty 
of the Court to discharge the statutory and unqualifi- 
ed obligation imposed upon it and to reject the 
plaint. It ‘cannot have been the intention of the 
Legislature and it is not in the public interest tha 

the provisions of s. £0, Oivil Procedure Code, as to 
notice can be waived at the whim or caprice of an 
individual officer. Firm of R. 8. Gancaram & R.S. 
T, Rupoaanp & Oo. v. SECRETARY or State Sind 722 
~S, 80— Question of “good faith” for ap- 

plicabil ity of s. 80. 

For the applicability of s. 80, Civil Procédure,Code, 
which extends the period of time by two months, no 
question of good faith arises. Itapplies whether an 
officer acts in good faith orbad faith. UDAARAM 
VASSANMAL v. GRAvAMS TRADING Oo., Lto, Sind 622 
—— $. 92. Sex Limitation Act, 1908, Sch. I, Art. 

134-B as amended in 1929 - : 319 
———§s.92,90.l, r. 9—Suit for adjustment of 

rights of management of shebaits inter se—Deity, tf 

necessary party. 

In a matter in which the deity is vitally interested, 
the deity should be made a paity and if the shebatts 
have got any ititerest adverse to that of the deity, it 
is necessary that the idol should be represented by a 
perfectly disinterested person. Necessity, however, 
has got to be judged on the facts of each particular 
case and the controversies to which it gives rise. 

Whereit is admitted that mone else except the 
parties to the suit are interested in the deity and it is 
not suggested that the deity’s interest would in any 
way be afiected by adjustment of the rights of 
management among the shebaits inter se, and the 





. preliminay decree had dealt only with one substantial 


question, namely as to whether upon the construction 
of the ekrarname, properties added tothe debutter by 
a particular shebait should remain under the ex- 
clusive management and control of his branch only for 
this purpose the presence of the deity ia not nécessary, 
BIMAL Keisuna GHOSE v. ISWAR RADJA BALLAY JIU 
Cal. 161 
8. 96 (3)— Oaths Act (X of 1873), s. ll— 
Party offering to be bound down by evidence of 
witness—Decree, if consent decree—Appeal, if 
lies—Separate suit to set the decision aside, if 
maintainable. : 
Ocnsent decree means decree in suit which 
has been compromised. An agreement to be bound 
by the evidence of a witness is not an agree- 
ment to compromise the suit and the suit is 
eventually decidéd on the evidence of that witness, 
who mayor may not bea party. Such a decree is 
not a consent deciee and is appealable, An appeal, 
for example, might succéed on the ground that the 
evidence did not justify the décision. The remedy 
of the aggrieved party, in sucha Gase is, therefore, 
to appeal against the decision and not to bring a 
separate suit to set it aside. Į AXMIBAI v. BAJIRAO 
Nag. 421 
—~~— $, 99—Pluint presented by agent — No 
power-of-attorney—Suit proceeded and decree passed 
~—Defect, if cured by 3. 99. 
Where an agent presents a plaint on behalf of a 
person, the agent not having a valid power-of- 
attorney and the case is proceeded without the 
plaint being signed by that person and a decree 





-is passed, s. 9¥, Civil Procedure Code applies and 


cures the defect of this kind. ANNAMALAI CHEITYAR 
v. CO. IDAMBARAM OLETLYAR Rang. 492 
$. 100—lfindings of fact—I1f can be qués- 
tioned in second appeal—lntention of parties to bê 
gathered from evidence—Whether question of law, 
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In second appeal the Court has no jurisdiction 
to question the findings of fact, however, gross or 
inexcusable the error may seem to be. 

Per Rupchand, A. J. C., (Haveliwala, A. J. C., 
contra )—Intention of parties is the inference to be 
drawa from proved facts, That is a question of 
aw. 

Per Haveliwala, A J. C.—The intention of the 
parties tobe gathered from evidence as to whether 
damages in case of breach of agreement to sell and 
or any specific performance is a question of fact, 
DAYARAM CHAINRAI v. KARMUMAL KOTUMAL 

Sind 322 

ss. 104, 2 (2), O. XLIII, r. 1 (J)—Second 

appeal from order refusing sale, maintainability 
of —Refusing to setaside sale, if a decree. 

From O. ALIH, r. 1 (f) it is evident that an appeal 
lies under s. 10: against an order refusing to set 
aside a sale but no second appeal lies from an order 
passed under that section. 

Since the refusal toset aside a sale has been made 
appealable under O. XLII, r. 1 ( J) it cannot be 
regarded as a decree within the meaning of the 
definition given ins. 2 (2). Therefore no second 
appeal can lie from such order of refusal under 
8. 47. ANANDI Prasad v. Govinpa Bary Nag. 465 
——S. 110 —-Appellate decree modifying lower 

Court's decree on single point not disputed in 

either Court—Point decided completely in favour 

of applicant— Decree held one of affirmance. 

The Appellate Court varied the lower Court's 
decree, completely in favour of the applicant for 
leave to appeal to Privy Council, only by modifying 
it on a single point which was in dispute neither 
in the lower Court norin the Appellate Court : 

Held, that the appellate decree was one of affirm- 
ance, thoughit was not a decree merely dismissing 
appeal and that no certificate under s. 110, Civil 
Procedure Code, could be granted .fo the applicant 
as he had no right to litigate upon other points upon 
which the Court had been in agreement, unless he 
showed some substantial question of law, Basu Lat 








v. SIBI RAM Lah. 803 

-S. 113. Ber Provincial Small Cause Courts 

Act, n = l 805 
—————-§ 


Sze Civil Procedure Oode, 1908, O. IX, r, 13 72 
Sze Civil Procedure Code, 1908, O. X. IH; r. 1 

433 

Ser Mortgage 752 

S.115—Court-fee—Decision in matter of 

court-fee adverse to plaintiff—Revision, if lies— 

If tf ts adverse no revision lies. 

Where a lower Oourt has jurisdiction to decide 
questions of law and fact as between the parties, the 
superior Oourt will not exercise revisional jurisdic- 
tion against the decision whether it be right or 
wrong ; but the superior Court will interfere in revi- 
sion where the jurisdiction is derived trom statute 
(e. g. Court Fees Act) and the matter is one of the 
construction of the statute, e.g, the category in which 
the suit falls and the court-fee payable on it. 

The Court is doing nothing wrong in hearing the 
contentions of the common informer, but in deciding 
the question of court-fee, he is deciding an issue not 
as between the plaintiff and the defendant wherein 
his decision both on law and fact is not subject to 
revision, but is deciding an issue as between the 
Crown and the plaintiff; and should his decision be 
' adverse to the plaintiff, it amounts to a decision to 
refuse to exercise his jurisdiction to try the issues 
as between the plaintiff and the defendant. His 
decision in sach a case js subject to the revisional 
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jurisdiction of the High Oourt, Where, however, the 
decision is in favour of the plaintiff, it is not open to 
the defendant to apply to the Court for revision. 
The High Court can interfere with an erroneous deci- 
sion of the trial Court adverse to the plaintiff in the 
matter of the court-fee and not leave himto file an 
appeal after rejection of his plaint for non-payment 
of court-fee. RAMKYELAWAN Sanu v. BIR SURENDRA 
BAHI Pat. 840 F B 

s. 115—Decision on point of law—Question 

of jurisdiction arising—Interference in revision. 

A decision ona point of law may be interfered 
with in revision if in fact the question of jurisdiction 
does arise, PxuuLouaANDA Ram Marwari 9. NAURANJI 
= E T Jud t-debtor applying el ar 
a: —Judgment-debtor a n s. 5, 

U. P. Agriculturists’ Relief Act (XXVII of 

1934)—Subsequent application to execution Court 

for stay of sale in the meanwhile — Application 
dismissed without assigning reasons—Held, revision 
lies. 

In ihe majority of instances a mere order refus- 
ing to postpone thesale or any other order of post- 
ponement would not be a final decision of what may 
be described ag a case between the parties. Where, 
however, the judgment-debtor after applying under 
s. 5, U. P. Agriculturists’ Relief Act, applies to the 
execution Court for stay of the sale in execution in 
the meanwhile, but such application is rejected 
without specifying any reasons, the Court by refus- 
ing to stay the sale, does decide the substantial 
question in issue. Such an order, therefore, can he 
interfered in revision, otherwise the result would 
be that the UG ag La igen n AP of 

.5. Sayam LAL v. 
the redress under s are 
8.115-—-Puniab Courts aoa ae of 1918), 
s. 44—Plaintiff directed to make up deficiency in 
Penne ah tice to High Court— Whether com- 





Whore the plaintiff is directed to make up the 
deficiency in court-fee, the order is an interlocutory 
ons, and no revision is competent against it to the 
High Court. Gautam ALI v. NIAZ ALI Lah, 497 
e S. 115 —-Question of law and fact—Question 

of jurisdiction involved—High Court, if can inter- 

ben Wort, J.—Under s. 115, Oivil Procedure Code, 
High Court, can interfere in question of law or 
fact where a matter of jurisdiction arises. Desr Bux 
v. Rameswar PRASAD NARAIN SINGA | Pat.195 
~ ~- 8, 115—-Stranger to proceedings applying for 
stay of execution—Court refusing stay—Revision, 

0 š « a 

Oe ede which begin with an eppncation 
for stay bya person not a party to the a an 
not originally a party tothe execution procee ae 
and which terminate with an order of refuse 
has the character of a case complete in itself and an 
order which is passed upon that application is an 
order passed in a “case decided” within the mean- 
ing of s. 115, Civil Procedure Oode. caida ane 
n a 5, O. XX, r.12—Court Fees Act (VII 

of 1870), ss. 7, 10, 11, 12, 13— Decree allowing mesne 

profits —Appeal—Valuation—Such appeal not de- 
scribed as title appeal—Valuation given not proper 

—Appeal admitted and decree set aside and case 

remanded—Decree signed and saa pce AE 

office of Appellate Court, if can revise order = 
stay proceedings until proper gah as pir — 

Power of High Court under s. 12, Court Fees K i 

Where a decree allowing-mesne profits is appeals 


a~ 
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from, the proper value of the appeal is the amount of 
the decree and it is not open to the Appellate Court 
to entertain it until ad valorem court-fee is paid, 

_ Such appeal was described as miscellaneous appeal 
instead of titleappeal. The valuation given was Rs. 201 
instead of Rs. 1,493 and odd and the court-fees paid 
was Re. Land not Rs. 135. The Appellate Court set 
aside the decree and remanded the case. The decree 
wassigned and sealed. On an application of the 
decree-holder for an order staying further proceedings 
until the judgment-debtor had paid court-fee, the 
succeesor-in-office of the Appellate Court held that it 
had no jurisdiction to revise the order passed by his 
predecessor-in-office : 

Held, that the order thatthe lower Appellate Court 
had no power to revise the order, was correct and that 
in view of the matter the High Court could not ex- 
ercise its powers under s., 12, Court Fees Act. 

Held, also, that it was doubtful, had the judgment- 
debtor paid proper court-fee, whether he would have 
been entitled to claim refund in view of 5.13 ofthe 
Court Fees Act. Banusex ISAR v. ObETHRU SINGA 


l Pat 212 
—-— 8. 141. re Oivil Procedure Code, 1908, 
O XVII ` 520 


5. 148. Ser U. P. Temporary Regulation of 

Execution Act, 1934, ss. 6,7 515 
— $$.149—Appeal within time but on insuffi- 

cient stamp—Mistake due to mistaken valuation in 
judgment and decree—Deficiency made good within 
time allowed but after lamitation—Delay, if can be 
condoned. 

In the certified copies of the judgment and the 
decree, the value of the suit for purposes of jurisdic- 
tion was given as Rs. 5, and it wason this amount 
that the appellant paid court-fee while presenting the 
appeal. Subsequently it transpired that the real 
value of the suit was much more and therefore the 
appellant was called upon to pay the deficient court- 
fee, which he made good within the time 
ag ot : bee oa 

eld, that this was eminently a fit case in which 
the delay in filing the deficient Ki be an 
under s. 149, Civil Procedure Oode, andthe appeal 
was not barred even ifthe deficiency was made good 
after the expiration of period of limitation fixed for 
appeal Issan ILAHI Vv Ata ULLAH Lah. 769 
——-— 8. 151— Decree against father and minor 
sons— Joint property sold in execution and purchas- 
ed by decree-holder—Suit by sons that decree not 
binding on them--Suit decreed and half property 
released—Decree-holder purchaser, if entitled to 
ag k T s. aa 
position of adecree-holder who purchases the 
property of the Judgment-debtor is the same as any 
other auction-purchaser. His position is not more 
favourable but less favourable than that ofa third 
party, because the sale is held at his instance and 
presumably it is he who supplies to the Court the 
particulars of the property published in the sale 
proclamation. The principle is that, apart from the 
case provided by r. 91, O. XXI, Civil Procedure 
Code, and apart, of course, from fraud, a purchaser 
at an auction sale must abide by his bargain. 
What is sold and bought isthe right, title and in- 
terest of the judgment-debtor in the property, The 
Court which sells the property does not guarantee 
the title and the maxim caveat emptor applies. 

Where the joint property of the father and his 
minor sons is sold inexecution of a decree obtained 
aguinst them, but half the property is released on 
account of decree obtained subsequently by the sons 
on the ground that they were not bound by the 
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previous decree, the decree-holder who had purchas- 
ed the property cannot claim compensation under 
s. 151, Civil Procedure Code, to the extent of the 


property released. The maxim caveat emptor 
applies. Puro. AND Ram MARWARI v. NAURANGI LAL 
MARWARI Pat. @25e 





s.151—ZJnsolvency Court, if can set aside 
ex parte decree obtained by fraud. 

A Court whether acting in its ordinary jurisdic- 
tion or under its special jurisdiction in insolvency, 
has inherent power to set aside an ex parte 
order obtained by fraud or misrepresentation or to 
rectify a mistake inadvertently made, Laz SINGH 2. 
DANU Mat-Jart LAL Lah, 388 

8, 151—Remedy by way of appeal open— 
pen powers to set aside order, if can be exercis- 
ed. 

An order which can beset aside in appeal cannot 
be set aside under the inherent power of the 
Court. ABDUL JABBAR PALWAN D, AZIZAR RANAMAN MEA 

Cal. 682 
s. 151—-Scope—Execution proceedings—In- 
junction, if can be issued. 

The provisions of s. 151, Civil Procedure Gode, 
are very wide and where the interests of justice so 
require, it is competent to the Court to order an 
interim injunction to issue even in execution pro- 
ceedings. KEWALRAM DEWANDAS v GULABSING & Sons 

Sind 131 
s. 152~—-Consent order—Nature of—Clerical 
or mathematical mistake—If can be corrected under 

3. 152. 

A consent order is a form of contract; a mistake 
in a contract common to both parties—and a clerical 
or mathematicalerror can hardly fail to be that— 
can be rectified by an order of the Court; the method 
of obtaining such an order isa matter of procedure, 
Normally a suit is necessary, but when the contract 
ie embodied in an order, the parties can avail them- 
selves of the simple method of correcting such mis- 
takes in an order provided by s. 152, Civil Frocedure 
Code. Karimunnisa BEGUM v. JAMALUDDIN Bom. 170 
— O.!,r.9. See Civil Procedure Code, 1908, 

s. 92 161 


—___—— O ll,r.1, Sex Oivil Procedure Code, 1908, 
ss. 52, 53 ; 5 PC 
——— O. ll, r. 2—Lease containing default clause 
—Lessor, on default in payment of any rent, 
entitled to eject lessee and sue for rent at enhanced 
rate for unexpired period—Lessor's option to keep 
lease subsisting—Default made—Suit merely for 
rent due from date of default to date of isuit— 
Default again—Second suit for rent for further 
period for which cause of action had not arisen in 
previous suit~Subsequent suit, if barred. 
Where in a covenant there is a clause exclusively 
for the benefit of a party, it is to be treated not as an 
obligation but asan option which may be exercised 
or may not be exercised according to the choice that 
he may make inthat behalf, The reasoning 18 that 
itis not open to the party defaulting to force the 
hands of the party for whose benefit the default pro- 
vision is made; as otherwise the default enures to the 
benefit of the defaulter which isnot the purpose of 
the agreement. Where the lessor finds that he would 
rather keep the lease subsisting in spite of default 
made by the lessee, if he thinks that that course is 
more beneficial to him, he cannot be compelled to put 
an end to the agreement by reason of the default. | 
Where in spite of a defaultclause in a lease giving 
thelessor upon any default in payment of monthly ` 
rent, 8 rightto eject the lessee and to realize the 
rent for the remaining anexpired period at an in 
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creased rate of rent, the lessor finds that it would be 
beneficial to him to keep the lease subsisting, he 
cannot be compelled to put an end to the agreement 
by reason of the default, If instead of suing for 
recovery of rent for unexpired period or for ejectment 
he merely sues for rent due from date of default to 
date of suit, he will be deemed to have exercised the 
option not to claim under the default clause but 
to keep the lease subsisting. If after such suit, the 
lessee again makes default and a suit is brought 
for rent for a further period for which cause of 
action had not arisen at .the time ofthe previous 
suit, such suit has acause of action different from 
that of the previous suit and O. II, r. 2, Civil Pro- 
cedure Code, does not bar the subsequent suit. 
THADEOMAL v. HOLOMAL Sind 712 
O. Ill, r.4—Vakalatnama in favour of one 

Advocate for filing appeal—Advocate unable to file, 

and returning papers and vakalatnama to party— 

Same handed over to another Advocate who accept- 

ing vakalatnama by stgning it — His name not 

appearing in body—Appeal filed by him, whether 
good. 

Where a Vakil js actually intended by a party 
to act on his behalf and does so act, formal defects 
in the vakalatnama, such as keeping the name of 
another Pleader in the vakalatnama, are of no im- 
portance. Where, therefore, a party engages an 
Advocate to file an appeal and executes a vakalatnama 
in his favour, but the Advocate subsequently returns 
the same, along with the papers, saying that he has 
no time to present the appeal and the same are then 
handed over to another Advocate who accepts the 
vakalatnama by signing it, the presentation of the 
appeal by him isnot bad, even though his name 
was not mentioned in the bodyof the vakalatnama. 
Sincy Ram v. Fiem Kausi RAM-Si.EO Ram Lah. 736 
—— O. Mi, r. 7. Sze Oivil Procedure Code, 

19¢8, O. XXXII, rr. 12-14 513 
—— O. VI, r. 17. Sze Civil Procedure Code, 
1908, O. VII, r. 11 897 
— O. VII, r. 11—Court should grant time to make 

up deficiency of court-fees—Deficiency made up 

within time so granted but out of limitation for 

sutt—Plaint is still within time—Cl. ie) of r. 11 

lays down two conjunctive conditions to be satisfied 

before plaint is rejected. 

Per Mohammad Noor, J.—Order VII, r. 11, Civil 
Procedure Code, makes it compulsory for the Courts, 
before rejecting the plaint, to give some time to the 
plaintiff to make up the, deficiency, however short that 
time may be, and the Court cannot straightway reject 
the plaint without giving such time. 

Where a suit is filed within limitation but on an 
insufficiently stamped paper and the deficiency is 
made good within time allowed by the Court but after 
the expiry of period of limitation for such suit, the 
plaint remains in time even then. 

The duty of Court is only to interpret the plain 
meaning ofthe words deliberately used by the Legis- 
lature in O. VII, r. 11, cl. (e), Civil Procedure Code, 
and not to guess the possible intention of the Legis- 
lature. Ona fair construction the statute lays down 
two conditions which are conjunctive and not dis- 
junctive which must both be eatisfied before a plaint 
can be rejected. BAIJNATH PRASAD SINGH v. UMESHWAR 
SINGH Pat. 13856 

O. Vil, r. 11, O. VI, r.17—Plaintiff claim- 
ing relief for possession or in alternative for com- 
pensation—Relief for compensation larger—Court 
ordering court-fees on larger relief and granting 
time to make up deficiency—Plaintiff applying 
fer amendment of plaint before expiry of time— 
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Amendment not allowed and plaint rejected—Held, 
Court could allow amendment of claim or allow it 
as amendment of pleadings. 
Where ina suit the plaintiff claimsa relief for 
possession of property or in the alternative for com- 
pensation to the extent of one lac of rupees and the 
trial Court holding that the court-fees should be paid 


“for the relief of compensation, it being the larger 


relief, gives the plaintiff time to make good the 
deficiency, and on the date of hearing the plaintiff 
puts in an application to amend the plaint so as to 
reduce the claim, the Court should not reject the 
application for amendment and the plaint as being 
insufficiently stamped. 

Where the prayer for amendment is made actually 
before the order rejecting the plaint and before the 
time allowed by the Court for payment of the 
deficit court-fees had expired, the Court has power 
to allow abandonment of part of the claim on the part 
of the plaintiff or, if it be treated as an amendment of 
the pleadings, to order such amendment under O, VI, 
r. 17, Civil Procedure Code. Hither of these things can 
be done at any time after the institution, The Court 
does not lose that power by reason of the fact that 
the party is allowed a certain time within which to 
file the court-fees. SAIYADUNNESSA KHATUN v. GAIBAN- 
D A Loan Co., LTD. | Cal. 897 
O. Vill, r. 9. Sex Civil Procedure Code, 

1908, O. XXXII, rr. 12-14 513 
LL 0. IX. See Civil Procedure Qode, ane 








. 1X. Ser Civil Procedure Code, 1908, 
O. XVII, r. 2 256 
—___— Q. IX. Sze Madras Hindu Religious Endow- 

ments Act, 1927, s. &4 579 
——— 0.1X,r. 6. Sze Civil Procedure Code, 1908, 

ss 52, 53 Se 5PG 
—_—— Q. IX, r. 13. Ses Civil Procedure Oode, 

1908, O. XLI, r. ll 608 
——— O, IX, r. 13—Appellate Court affirming 

decree of trial Court—Only defendants contesting 

suit in trial Court appealing—Defendants against 
whom ex parte decree was passed made parties— 

Decree individual and proceeding on common ground 

—Decree, whether merges in appellate decree—Ex 

parte decree, if can afterwards be set aside. 

By r. 13 of O. IX, Civil Procedure Code, the Court 
which passes an ex parte decree has authority to set 
aside the ex parte decree. The exercise of this power 
presupposes the existence ofan egz parte decree, If 
an appeal is preferred against the ex parte decree, 
the ex parte decree continues till the Appellate Court 
has determined the rights of the parties in con- 
troversy. After such determination by the Court of 
Appeal, the decree of the trial Court ceases to exist. 
If the decree of the trial Oourt is affirmed in appeal, 
it merges in the decree of the Court of Appeal and 
consequently ceases to have any existence, Whether 
the entire decree or a portion of itmergesin the 
decree of the Court of Appeal depends upon the 
scope ofthe appeal which is preferred against the 
decree of the trial Judge. The scope of an appeal 
would depend not only on its value but also on a 
variety of things as well, namely the subject-matter 
involved, the parties concerned therein and the 
manner of its disposal, f 

In a suit a decree was passed on contest against 
some of the defendants and ex parte against others. 
The defendants, who contested the suit appealed; the 
value of the appeal which was preferred was the same 
as the value of the suit.. The parties to the suit were 
all parties to the appeal. The decree’ of the tria] 
Court was one indivisible decree against all the 
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defendants and it proceeded on a ground common to 
all of them, namely that they executed the bond and 
received the consideration and did not pay off the 
debt. The appeal proceeded on grounds common to 
all the defendants. The grounds of appeal taken in 
the appeal were such, if instead of affirming the dec- 
ree of the trial Judge, the Court of Appeal had re- 
versed it, it could have done so in favour of the 
other defendants as well, who were parties to the 
appeal but who didnot appeal. The trial Court's 
decree was affirmed against all the defendants except 
one, Pending the appeal, the defendants against 
whom ex parte decree had been passed, applied to set 
aside the ex parte decree and he sought to continue 
the same even after the appellate decree : 

Held, that there could not beany doubt that the 
entire subject-matter of the suit and of the decree 
was involved in the appeal. The decree of the trial 
Judge came under the judicial consideration of the 
Court of Appeal and the Court of Appeal dealt with 
the entire subject-matter of the decree. Therefore 
the decree of the trial Judge became merged in the 
decree of the Court of Appeal and ceased to subsist 
any longer and that there was no ex parte decree 
of the trial Court subsisting which he could set 
aside under the provisions of O. IX, r. 13 of the Code. 
Mono Monan Kunnu v NRIPENDRA Nata NANDI 

Cal. 729 

O. IX, r. 13—Whether party is prevented 

rem sufficient cause from appearing is a question of 
act, 

The question whether a litigant was prevented by 
sufficient cause from appearing when the suit was 
called on for hearing is essentially a question of fact 
and the High Court cannot interfere in its revisional 
jurisdiction when the Courts below have come to the 
conclusion that the litigants were themselves to blame 
for not appearing before the Court. A. H. Guaznavi 
V. GURC. ARAN SINGH All. 72 
O IX, r. 13, 8. 115—Powers of Court in 

setting aside ex parte decree—Revision from order 

under O. IX, r. 13, refusing to set aside ex parte 
decree-—Matintainability of. 

A Court has no jurisdiction outside the provisions 
of O. IX, r. 18, Civil Procedure Code, to set aside an 
ex parte decree. Therefore, the applicant who ap- 
plies for the setting aside of an ex parte decree must 
satisfy either that the summons was not duly served 
or that he was prevented by any sufficient cause from 
appearing when the suit was called on for hearing. 

Person aggrieved by an ex parte decree can appeal 
against the order passing anex parte decree, and 
therefore no revision lies to the High Court under 
s. 115, Civil Procedure Code, from an order ander 
O. IX, r. 13, refusing to set aside an ex parte decree. 
A. H. Q aznavi 9. QUROJARAN SINGH All. 72 
———— O. XVII, r. 2, O. IX—Defendant absent — 

Judge declaring him ex parte and reserving judgment 
—Defendant immediately appearing and by wrongly 
believing that ex parte decree was made, applying 
for setting it aside—Judgment delivered on subse- 
quent day—-Defendant's petition dismissed on ground 
that no ex parte decree was passed—Defendant, held 
declared ex parte and O. XVII, r. 2, applied. 

On the adjourned date the defendant did not 
appear and his Pleader reported that he had no in- 
structions. The Special Deputy Collector made a note 
to the efféct that judgment was reserved. Immediate- 
ly the defendant ‘came to Court and filed a petition 
supported by an affidavit, praying that the ex parte 
decree passed against him should be set aside The 
defendant filed this petition under the mistaken belief 
that a decree had already been passed. Judgment 
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was delivered some day afterwards and it recited 
that the defendant had been declared ex parte. The 
defendant's petition was treated as an application 
made to set aside the decree and the Court made the 
following order upon it: “As the suit was not 
decided ex parte, no petition lies for restoration, 
Petition dismissed” : 

Held, that the defendant was declared ex parte as 
the judgment itself showed and O. XVII, r. 2, Oivil 
Procedure Code, became applicable. The effect of 
that provision was to apply the procedure laid down 
in O. IX to eases where there is default of appearance 
at an adjourned hearing. : The lower Court, therefore, 
having declared the defendant ex parte, was wrong 
in saying that no petition was maintainable for the 
setting aside of the ex parte decres. 

Held, also, that the defeadants had sufficient grounda 
for not appearing. KUPPIREDDIGARI LINGAREDDI 9, 
PANDURU GURU SINGH Mad. 256 
—_—— O, XVII, O. 1X, 8. 141-0. XVII and 

0. IX, if apply to application under O. XXXIV, 

r. 5—Notice to opposite party, if can be issued— 

Application dismissed for failure to pay process- 
P fee under O. IX, r, 2— Fresh suit—Limitation 

or 

Applications under O. XXXIV, r. 5, Civil Pro- 
cedure Code, must be controlled and governed 
by some appropriate provision in the Civil Pro- 
cedure Osde. They are not execution proceed- 
ings, Therefore, the viewthat they are governed by 
the provisions of O. XVII and O. IX, in view of s. 141, 
is the correct view. In India particularly, where the 
danger of fraud is so great justice and prudence both 
require that on an application made under O. XXXIV, 
r. 9, notice to the opposite party should usually 
issue, andthe Court has power to issue notice, and 
failure to pay the process-fees entails so far as the 
application is concerned, the consequence determin- 
ed by the appropriate provisions ofr. 4 of O. IX. 
Under O. 14, 1. 4, the plaintiff can bring a fresh 
application or apply to have the dismissal of his 
application set aside within the period of limitation. 
Premomat DAOMAL v. Ki UDABUX Sind 520 
- O. XX, r. 11 (2). Ses C. P. Money Lenders’ 
. Act, 1934, s. 11 671 
——— 0. XX, r. 12. Ses Civil Procedure Code, 

1908, s. 115 212 
—— O. XXI, r. 2. Ser Decree 282 
—-——— QO. XXI, r. 2 (2) — Compromise decree in 

1923 for certain amount with provisions on obser- 

vations of which judgment debtor could escape 

decretal lanbiltty—D not partner in judgment-debtor 
firm but member of joint faimly of partners joined 
as surety — Application for execution in 1928 — 

Compromise again arrived at and certified under 

O. XXI,r.2 (2), modifying previous provisions only 

—Liability of D not affected—Last payment made 

according to compromise on February 13, 1929—~Ap- 

plication for execution of decree of 1923 made 
on Feburary 13, 1932 — Question that compromise 
was adjustment under O. XXI, r. 2 (2), whether 
material—Application held was not time-barred, 

fresh period having started from February 15, 1929, 

under s. 20, Limitation Act (IX of 1908)—Liability 

of Das surety— Surety. 

A compromise decree was passed on April 12, 1923, 
imposing a decretal liability of Rs. 1,04,000 with in- 
terest at 6 per cent. It did not provide for the dis- 
charge of that liability by instalments. It contained 
provisions forthe payment of instalments amounting 
to asmaller sum and ata lower rate of interest cn the 
observance cf which provisions, the judgment-debtorsa 
could escape the decretal liability. In 1928 upon an 
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application for the execution of the decree on failure 
to fulfil the provisions, a compromise was again 
arrived at and those provisions only were modifi- 
ed. Thecompromise was certified under O. XXI, 
T. 2 (2), Civil Procedure Code, as an adjustment. One 
p not 2 partner in the judgment-debtor firm but a 
member of the joint family of the partners had joined 
in the decree as a surety to secure the due payment, 
The compromise of 1928 aifected only the provisions 
upon the observance cf which the full decretal amount 
could beavuided. The.liability of D was kept on 
foot and there was no provision by which his liability 
from the decretal amount was substituted by the 
liability created by the compromise. The two instal- 
ments payabie under the compromise were paid but 
the third instalment due on January 27, 1931, was 
not paid. The last payment was made on February 
15, 1929. The decree-holders applied on February 13, 
1932, for the execution of the decree of 1923. It was 
contended that the compromise of 1928 created a 
new liability and the original decree was not 
enforceable and that the cempromise was not an 
adjustment under O. XXI, r. 2 (2), that the ap- 
plication of February 13, 1932, was time-barred and 
that D was discharged from his liability, the time 
being granted to judgment-debtor without his con- 
sent : 

Held, under the circumstances it was immaterial to 
Consider whether the compromise was or was not an 
adjustment within O. XXI, r. 2 (2). If it was, it was 
duly recorded or certified, and the Oourt could re- 
cOgnise it in executing the decree. Ifit was not 
such an adjustment, there was nothing to prevent the 
Court from doing that which it obviously should do, 
viz, looking at it and taking it andthe payments 
made under it into account in executing the dec- 
ree; < 

Held, also that the application of Febuary 13, 
1932, was not time-barred. As the last payment in res- 
pect of first instalment and interest was madeon 
February 15, 1929, s. 20, Limitation Act, came into 
play and the period of limitation must be computed 
from February 15, 1929, 

Held, further that D although not a partner in the 
firm was a member of the joint family of the judgment- 
debtor and it seemed most incredible that binding 
agreement for time would have been made without 
his knowledge and assent. D was not, therefore, dis- 
charged from his liability. Her Ram-Bopu Rasv. 
Axa Ram-Tota RAM | 999PC 
——— O. XXI, Tr: 2,53—Bengal Public Demands 

Recovery Act (III--of 1913), s. 19 (1) — Attaching 

decree-holder, tf becomes representative of original 

decree-holder for all purposes—Whether can adjust 
decree in any way he likes. 

The provisions of s. 19, Bengal Public Demands 
Recovery Act, and O. XXI, r. 53, Civil Procedure Code, 
make the attaching certificate holder or the attaching 
decree-holder the representative of the original dec- 
ree-holder only for a limited purpose, namely for 
executing the attached decree and for satisfying his 
own decree out of the proceeds of the execution. 
After attachment the attaching decree-holder does 
not become the representative of the original decree- 
holder for all purposes and is not clothed with all the 
rights of the original decree-holder including his 
right to adjust the decreein any way he likes. 
That the attaching certificate holder or the decree- 
holder does not acquire all the rights of the original 
decree-holder and becoms a representative of the 
original decree-holder for all purposes, is clear from 
the fact that even after attachment the certificate 
dehtor or the original decree-holder is entitled to 
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apply for execution of the attached decree. DURGA 
aie OHAMARIA V. SRORETARY OF STATE Cal. 560 
——— O. XXI,r. 10. Sez Bengal Court of Wardé 

Act, 1879, s. 51 l ; 643 
———— O0 XXi,rr.10, 16—Joint family of father 

and sons — Partition by farbitration — Decree on 

award— Father getting decreein respect of jotnt 
family debt—Execution application by one of sons 

—O, XXI, r. 16, if applies—Notice under, necessity 

of - Application, if in accordance with law. 

Where the father subsequent to the partition decree 
based on the award, ofthe joint Hindu family con- 
sisting of himself and his sons, gets a decreé 
against the judgment-debtor in respect of joint 
family debt and subsequently one of the sons files an 
application for execution of the decree, no notice 
under O. XXI, r. 16, Civil Procedure Code, is neces- 
sary, since these provisions apply to cases where 
the interest of one has been transferred by assignment 
in writing. This is a case in which the sons can 
come forward and say that they have an interest 
in the decree ; it is their property ; they are. holders 
of the decree within the meaning of O. XXI, r, 10 
The debt on which the decree is based isa debt 
due to joint family. The fact that it was not men- 
tioned in the award is immaterial. The application 
therefore, is in accordance with law. AKHORI RAM- 
SEWAK PRASAD 9, SARAN SINGH Pat. 100 
———— O. XXI, r. 50 (2) — Decree transferred to 

another Court for executton—Cour! passing decree, 

if can grant leave under O. XXI, r. 30 (2). 

The Court passing the decree does not cease to 
have jurisdiction to grant leaveto the decree-holder 
under O. XXI, r. 50 (2), Civil Procedure Code, 
merely because it has transferred the execution of 
the decree to another Court. KRISHNA CHANDRA », 
Mosan LAL-BHIKAM Das & Co, All, 901 
O. XXI, r. 55—R. 55, scope of, | 

Order XXI, r. 55, Civil Procedure Code, does not 
exhaust the circumstances under which attachment, 
may be removed. That rule merely states that under 
certain circumstances when ‘the decree is satisfied 
the attachment shall be deemed to be withdrawn. 
But there are other circumstances under which the 
atLachment may be withdrawn and r. 60 itself makes 
mention of one such circumstancé. SasTut UHARAN 
Brswas BANIK v. GOPAL OHANDRA-BAHA Cal. 503 
—— O. XXI, r. 57—“ Default” means also non- 

prosecution. l ; ; 

Although the circumstances of each case have to 
be taken into consideration to see whether the de- 
fault in a particular case was Of the decres-holder 
or of the Court, the word “default”’’, in r. 57, of 
O, XXI, Civil Procedure Cede, in so far as it applies 
to the decree-holder, means default not merely in 
the sense of non-uppearance or non-payment of, 
process fees, etc., but includes the case of non- 
prosecution as well, BABA PUNJAJI Gusar v. Kisan 
Narayan WANI Bom 848. 
— Q. KAKI, r. 57, O. XXXVIII, r, 11—“Attached 

in execution” in 0O. XXI, r. 57, whether covers 

attachment before judgment — Execution dismissed 
for default — Attachment before judgment, if ter- 
minates, 

There is nothing in r. 11 of O. XXXVHI, Civil 
Procedure Code, to give colour to the view that 
for the purposes of r. 57 of O. XXI, “attached 
in execution’ is a phrase that covers ‘“attach- 
ment before judgment”. The words ‘the attach- 
ment’ in the expression “attachment shall cease” 
in O. XXI, r. 94, must mean the attachment in 
execution of the decree. So where the execution ap- 
plication of the decree-holder is dismissed for default, 
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the attachment before judgment does not terminate. 
Motiysa v. Jowata PRASAD MARWARI Pat. 193 
—— O. XXI, r. 58 — Objection dismissed for 
default after sale — Dismissal held without juris- 
diction—Objector's suit more than a year after such 
dismissal, if barred by Art. 11, Sch. I, Limitation 

Act (IX of 1908). 

On the date of the sale an objection was filed. The 
sale took place on the date to which it was postponed 
and after such sale the objection was dismissed for 
default. The objector fileda suit to establish his 
title to the property attached, more than a year after 
such dismissal of his objection : 

Held, that the suit wasnot barred by Art Hi, 
Limitation Act. Sastar Caran Biswas BANIK v. 
GOPAL UHANDRA Saga Cal. 503 
—— O. XXI, r. 58 — Petition under r. 58, sub- 
, sequent to sale—Hxecuting Court, if can entertain 

tt. 

Where 8 sale has actually taken place the execut- 
ing Court-has no jurisdiction to entertain a claim or 
objection filed under r. 58 of O. XXI, Civil Procedure 
Code, SASTHI CHARAN Biswas BANIK v. GOPAL CHANDRA 
Saag ` 7 Cal. 503 
—-— O. XXI, rr. 58, 59, 60—Practice in Calcutta 

High Court, in claim cases under r. 58—Only ques- 

tion of possession should be decided— Onus of proof, 

where lies—Question of title is secondary. 

In cases under O. XXI, r. 58, Civil Procedure Code, 
question of possession only should be decided. This 
is the practice of the Calcutta High Oourt. As 
regards the question of possession pure, the onus 1s 
on the objector ; in the question of beneficial owner- 
ship i.e, when the claimant isin possession of the 
attached property for the judgment-debtor, the 
onus is on the decree-holder, The question of title 
involved in such cases is subordinate to question of 
possession. Therefore, the only question that can be 
decided under O. XXI, rr, 59 and 60 is one of posses- 
sion. Burro Kristo PAUL & Oo. v. HARENDRA Natu 
G aosi Gal. 151 
= O, XXI, rr. 58,63 — Attachment of cattle 

in possession of judgment-debtor—Claim proceedings 

by son of judgment-debtor, that cattle belonged to 
him, succeeding — Suit by decree-holder under 

0. XXI, r. 63-—-Cattle: held should be presumed to 

‘belong to judgment-debtor—Burden of proving con- 
‘ trary—Evidence Act (£ of 1872), s. 110. ; 

A decree-holder attached certain cattle in the pos- 
session of his judgment-debtor. In the claim peti- 
tion under O, XXI, r. 58, Civil Procedure Oode, it 
was held that the judgment-debtor was in possession 
of these cattle on behalf of his son. The decree- 
holder, therefore, brought a declaratory suit under 
O. XXI, r. 63: 

Held, that if no evidence was called on either 
side, the Court would have to hold on_the presump- 
tion drawn from possession (s. 110, Evidence Act), 
that the cattle belonged to the judgment-debtor in 
whose possession they were found, that is to say, 
belonged to him on his own behalf and the burden 
to prove the contrary was on the defendant, 
Ramus: Das v. MAUNG Tuan MAUNG Rang. 572 
O. XXI, r. 60——Suit against Hindu widow 

founded on personal debt—Decree, nature of —Ezxe- 

! cution of such decree—Sale conveys only her own 
- interest— Decree, when operates against estate-— 
` Auction-purchaser, position of, after death of widow 

—OCreditor of estate, if can bring suit for declara- 

tion under O. XXI, r. 60— Hindu Law— Widow. 

Where a suit against a Hindu female heir is 
founded upon a purely personal debt or contract of 
her own, the decreecan only be against her own 
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personal property and a sale in execution of such 
a decree can only convey her own interest in 
the property, and in order that a decree may 
operate against the estate, the suit must be so 
framed as to show that it is not merelya personal 
demand upon the female in possession, but that it 
is intended to bind the entire estate and the inə 


tereste of all those who come after her. 


A Hindu widow has two. kinds of interests in the ` 


estate:—(1) a limited interest for her life-time, and 
(2) an unlimited interest as representing the whole 
estate, It is possible for either of these two to be sold 
in execution of a decree, but a mere perusal of 
the sale certificate and the sale proclamation will 
not ordinarily show which of these two, interests 
was transferred to auction-purchaser. Nevertheless, 
if the interest transferred was merely the life-in- 
terest of the widow, nothing more than this can be 
conveyed to the auction-purchaser, and it follows 
that upon the death of the widow the interest of the 
auction-purchaser terminates. Even though he re- 
mains in possession, he does so without any right or 
title. Where the right and title of the vendee bas 
terminated,the sale-deed does not require to be set 
aside. Under O. KAT, r. 63of the Code of Civil 
Procedure, an attaching crediter can bring a suit 
for declaration that property is saleable in execu- 
tion of his decree against- the estate when the 
property has been released owing to an objection, 
under O. XXI, r. 60, treating the sale-deed as a 
nullity. He cannot be debarred’ from showing 
by mere examination of record: of the case that the 
nature of the interest transferred was a widow's 
limited interest. Rameswar Bux SINGH v. Patras 
Koer Oudh 94 
O. XXI, r. 63. See Adverse Possession 


259 

- O. XXI, r. 63. See Presidency Small 

Oause Courts Act, 1882, s. 19, cl. (s) 420 

—~—~-— O. XXI, r. 63—Creditor filing suit only on 

his own behalf—If should be compelled to file re- 
presentative suit. 

A suit brought under O. XXI, r. 63, Civil Proce- 
dure Oode, by the judgment-creditor need not in all 
cases be. filed on behalf of the plaintiff and ajl 
other creditors. There is no reason why the eredi- 
tor should be compelled to prove that the document 
was madewith intent to defeat and delay creditors 
generally, if he only wants a declaration in a limited 
form that the transfer is void as against him. Such 
a declaration would leave-the transferee entitled to 
any balance of the proceeds of sale ‘after satisfying 
the execution creditor, GULJARK3AN ABDUL GAFUR- 
KHAN v. HusenkKHan- BAID KHAN Bom.165 
— O. XXI, rr. 63, 58—Dismissal of applica- 
tion under r. 58 — Suit under r. 63 ~ Onus is on 
plaintiff toshow he is real owner ~Presumplion as 
to correctness of order—Whether sufficient to 
rebut presumption that ostensible owner is real 
purchaser. 








Where an application underO. XXI, r. 58, Civil” 
Procedure Code, has been dismissed, the onus is on ` 


the plaintiff to show affirmatively that not only the 
ostensible but the real title is in him. The presump- 
tion as to the correctness of the order is ordinarily 
sufficient to rebut or atleast to considerably weaken 
the presumption that ostensible 
purchaser. M.S. M. Cuzrryar FIRM V, 
MURRAY 


Mrs, A. 
Rang. 52 

O. XXI, r. 69, O. XLII, r. 1 ()—Officer 
conducting sale, if can adjourn sale—Reasons for, 
should be recorded— Failure, if material irregulari- 
ty — Hour of adjournment, must be specified— 


. 4 


owner isthereal - 
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Oficer merely stating that sale would be resumed 

“within an hour or so," whether material irregulari- 

ty — Substantial injury must be shown — Ir- 

regularity of such nature as to take proceedings out 
of purview of Civil Procedure Code and make 
second appeal maintainable—Tests - Second appeal, 

. when cin be treated as revision, 

. The officer conducting a sale has power to stay 
and adjourn it under O. XXI, r. 69. When he does 
so, the rule directs him to record his reasons for the 
adjournment and also to specify the date and hour 
to which the sale is adjourned. 

Test to see whether the irregularity even though 
material is of a naturé such as to take the proceedings 
outofthe purview of the Code altogether, must 
always be whether the irregularity goes to the root 
of the matter and isof such a nature that no sale 
whatever of the kind contemplated by the Code can 
be said to have been held. 

Before the High Court deals with an appeal as a 
revision it must be shown either that the lower 
Oourts have failed to exercise a jurisdiction vested 
in them by law, or that they have exercised it with 
material irregularity. So far as “material 
irregularity" is concerned, the irregularity has of 
course to be that of the Court whose order is being 
revised; the irregularity in cases of revision must 
be analogous to one in procedure. 

The sale was conducted in accordance with the 

roclamation uptol p.m. onthe date specified, 

he Bale Amin then stayed the sale and told the 
bidders that hewas doing so. Healsotold them 
that he would resume it in “an hour or so.” He 
returned at 2-50 Pr. mM. and the property was finally 
knocked down in favour of the decree-holder at 
4 p.m. for Rs. 1,105. The highest bid atl p, m. 
when the sale was stayed was Rs. 1,100. An 
application was then made on behalf of the judgment- 
debtor under O. XXI, 1.90 of the Code of Civil 
Procedure to have the sale set aside but the Court 
refused to do so evidently acting under O. XXI, r. 92, 
An appeal was then filed tothe District Judge who 
upheld the order of the first Court: 

Held, (i) that no second appeal- lay from the order 
of the District Judge; 

(ii) that the failure of the Sale Amin to record 
his reasons for the adjournment would not 
amount toa material irregularity in this case for 
it could not be said to go to the rootof the matter, 
but sofar as the other question ofthe hour of 
adjournment was concerned, it would, When the 
Code directs a specific hour to be named, it is not 
fulfilling its directions to say in a vague way that 
the sale willbe resumed "inan hour or so.” But 
that was not enough to justify setting aside the sale 
under O. XXI, r. 90, for even when there was a 
material irregularity the sale could not be set 
aside unless the applicant had sustained substantial 
injury by reason of such irregularity ; 

(čit) that such a failure did not go tothe root of 
the matter and did nut prevent the proceedings from 
héing regarded as a sale within the meaning of the 
Codé as to entitle the party to go in second appeal 
andthat it was impossible to hold that the pro- 
ceedings did not fall under O. XLII, r.i (3); 

(tv) that there was no material irregularity in the 
exercise Of jurisdiction by the District Judge, and 
therefore the second appeal, could not be treated as 
mevision. ANANDI PrasaD v. (iovinpa Bupa 

Nag. 465 
O. XXI, r. 72, S. 73— Right of decree-holder 
purchaser toset off — Lights of other creditors, if 
can be altered—Power of Court to order rateable 
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distribution—Order for rateable distribution—W he- 

ther can be enforced by summary process in execu- 

tion. 

Order XXI, r. 72, Oivil Procedure Oode, diracts 
payment into Oourt of the balance of the pur- 
chase money as the normal rule. When, how- 
ever, the decree-holder ig the purchaser, he is 
allowed a special jndulgence. He is allowed to 
set off the amount of his decree against the sale 
price. A purchaser who has obtained this in- 
dulgence cannot take advantage of it so as to 
alter the substance of the transaction and alter the 
rights of other creditors. The Court must be 
regarded as holding the assets within the meaning 
of s, 73 of the Civil Procedure Code, at the time of 
the order. Consequently, it has power to order 
rateable distribution and enforce that order by 
summary process in execution. KEsHEORAO v. MUL- 
OHAND SHEKULAL AGARWAL Nag. 370 
O. XXI, rr. 72, 86—-Decree-holder granted 

leave to bid in execution of his sale decree — 

Omission to apply under O. XXI, r. 72, for 

set off —Decree-holder purchasing property—25 

per cent. of purchase money depostted—Balance 
paid one day late—Court ordering forfeiture of 
whole deposit —Order, held without jurisdiction 

—Decree-holder purchaser held liable for cost of re- 

sale, 

Leave was granted to the decree-holder to bid at 
the auction sale in execution of his decree. He, how- 
ever, omitted to apply under O. XXI, r. 72, Civil 
Procedure Code, to set off. He purchased the pro- 
perty and deposited 25 per cent. of purchase money. 
Balance, however, was paid by him one day late. 
The Court ordered the whole deposit to be forfeited 
and property re-sold. The question that the delay 
might be due to the bona fide mistake about 
the date of the payment or the question of possible 
prejudice which could have been caused to the 
judgment-debtor by a day's delay, was not consi- 
dered : 

Held, that the order of forfeiture of the whole 
deposit was without jurisdiction and even though 
the Court had jurisdiction to forfeit _25 per cent. 
under the circumstances, it wasa sufficient punish- 
ment to the decree-holder, to hold him liable only for 





the cost of the re-sale of the property under O, XXI, - 
r. 86, Civil Procedure Code LAHRUMAL BABANMAL v. 
Sind 575 


TAROMAL SIRoOMAL 

——— 0.XxXI, r. 90 Proviso (b) (added by Ran- 
goon High Court)—Proviso as it stood before 
January 27, 1937, whether ultra vires the Rule- 
making Committee of High Court. 

No one is tobe deprived of his property in any 
judicial proceeding unless he hag an opportunity of 
being heard. The only valid rules which can, there- 
fore, bemade by the High Courts under the provisions 
of s. 122 of the Civil Procedure Code which confer 
the rule-making power must regulate the mode of 
proceeding to enforce a legal right, and ‘cannot stray 
beyond if. Order XXI, r. 90, Proviso (b), Civil Pro- 
cedure Code, as it stood before January 27, 1937, seeks 
fo take awayan existing right, namely the right 
of being heard toimpeacha sale in execution sub- 
sisting in a person whose interests are affected by it, 
unless he is able and willing to deposit with his 
application the amount mentioned in the sale warrant 
or an amount equal to that realized by the sale 
whichever is less. It does not regulate the procedure 
by which the right can be enforced, and therefore, it 
is invalid as ultra vires the Rule-making Committee 
ofthe High Court. 

The Legislature may takeaway common law rights 
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but the Court, by virtue of its rule-making powers, 
certainly cannot. 

A “matter of procedure” means the mode of pro- 
ceeding by which a legal right is enforced, as dis- 
tinguished from the law which gives or defines the 
right. O.N.R, M. M. Gcertyar Firm Oo. CENTRAL 
BANK oF INDIA, LTD Rang. 102 F B 

O. XXI, r. 92—R. 92 if independent of 

r. 58— R. 92, applicability of. 

Order XXI, r. 92, under which a sale ig to become 
absolute or be set aside, is independent of a proceed- 
ing under r. 5&8. The latter refers to attachments of 
all kinds of properties, whether movable or immov- 
able, whereas the question of a sale becoming absolute 
arises only in the case of immovable property. 
SasTHI Camaran Biswas Banik v. GopaL OyaANDRA 
BABA Cal. 503 

— O. XXI, r. 92, O. XXXIV, r. 5—Sale, 
when becomes absolute—Order, of confirmation 
necesstiy of—Mortgage decree—Sale in execution— 

Deposit under O. XXXIV, r. 5, more than thirty 

days after sale—Whether barred— Limitation Act 

(LX of 1908), Sch. I, Art. 166—Whether over- 

rides special provisions of O. XXXIV, r. 5, 

Until the order of confirmation is passed, a sale 
does not become absolute and till then the property 
remains with the judgment-debtor. Order XXI, r. 92, 
Civil Procedure Uode, contemplates the passing of an 
order of confirmation and it is the passing of this order 
which makes the sale absolute; so that it is not 
the lapse of 30 days that confirms the sale but 
the passing of an order which cannot be passed 
within 30 days. Consequently, if before the order 
of confirmation of sale under a mortgage decres 
is passed, the requisite amount is, under O. XXXIV, 
r. 5, deposited in Court, though the deposit is 
made more than 30 days from date of sale, the 
sale has got to be set aside. Article 166, Limitation 
Act is a general provision applying to many applica- 
tions under the Code and not only to applications 
under O. XXI, rr. 89 to 91. It cannot override the 
special provisions of any particular section or rule 
of the Uivil Procedure Code, tothe contrary. If, 
therefore, O. XXXIV, r. 5, gives atime other than 
that provided by Art. 166, Sch. I, Limitation Act 
the special provision must prevail. V, 8. SUBRAMANIA 
ASARI v. RAMASWAMI PILLAI Mad. 247 
——— Q. XXI,- 6.93. Sze Civil Procedure Code, 

1908, s. 47 468 
O. KAKI, r. 103—Order under r. 103, of 

0., XAT — Whether can be questioned in appeal or by 

separate sutt, 

The word “conclusive” in O, XXI, r. 103, Civil Pre- 
cedure Code, rather indicates that it is to be final and, 
therefore, neither open to be questioned in a separate 
suit nor open to an appeal, Kenar Nats v.K,. ARUN 








CHANDRA SINHA All. 57 F B 
O. XXII, r. 2—Case contemplated by 
0. XXII, r. 2 


The cases contemplated by O. XXII, r. 2, Civil Proce- 
dure Code, are those where, for example suits aze filed 
by or against executors, or trustees, or against joint 
tort- feasors, or against the members of a joint Hindu 
family on the death of one of whom his interest in the 
subject-matter would cease. The Rule does not seem 
tocontemplate any defence being made by the legal 
representatives of a deceased defendant. KHODADAD 
MUNDEGAR v, BAL JERBAI l Bom. 919 
— O. XXil, r. 2—Legal representative of 

deceased defendant already on record but not as 

such—Abatement, if prevented. 

The fact that the legal representative of a deceased 
defendant is already on the record, but notas such 
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does not prevent the abatement of the suit, and the 
plaintiffs are not thereby relieved from the duty of 
applying within time for the substitution of the legal 
representative of the deceased defendant. Kuopapap 
MUNDEGAR v. BAI JERBAI Bom. 919 
O. XXII, r. 4— Al legal representatives of 
deceased defendant not impleaded—Swuit, against 
him, if abates. ; ° 
Where all the legal representalives of the deceased 
defendant are not impleaded, it does not cause the 
suit to abate against him: There is no provision 
in r. 4, of O. XXII, Civil Procedure Code, allow- 
ing a suit to abate when an application has been 
made, merely because the application does not 
include allthe legal representatives of the deceas- 
ed, SARDAR BanapuL Kuan v. MAJID Pesh. 980 
——— 0. XXH, r. 9 (sub-r. 2). Bee Limitation 
Act, 1908, s. 2 _ 919 
———O. XXVI, r.15—Pleader of standing and 
experience appointed Commissioner to examine 
accounts between parties to suit--No mention of 
his fees—He charging Ks. 16 per day as fees— 
Standing orders of District Judge not to allow more 
than Ra, 8 in such cases— Held, there was no implied 
contract On the part of Commissioner and his charge 
of Rs. 16 a day was proper. on 
A Pleader Commissioner was appointed to investi- 
gate certain facts including a complicated series of 
accounts as between the plaintiffs and the defendant. 
In the agreement there was no mention of any scale 
of his remuneration, The Commissioner ultimately 
sent his bill, charging Ks. 16 per day as his fees. 
Previous to his appointment the District Judge had 
directed not to allow a charge of more than Ks. 8a 
day to the Commissioner in ordinary case. The Gom- 
missioner in the Gase was a Pleader of standing and 
experience : l 
Held, there was no implied contract on the part of 
the Pleader to work on Ks, 8 per day and that the rate 
claimed by him was proper. TARAPADA GANGULY v, 
JITINDRA NATH G,.0sa fat.120 
———. O. XXX, r. 8. Ses Mortgage 672 
———. O0. XXXII, rr. 1214, O0. VIH, r-9, 
O. Vi, r. 7—0. XXXII, rr. 12-14, if can be applied 
to minor defendant—Mtnur defendant, wf can 
repudiate acts of guardian at litem—Applica bility 
of O. VIII, r. 9 and Ô. Vi, r. T to menors— 
Guardian ad litem filing written statement—Minor 
attaining majority during littgation—If can file 
another written statement so as to repudiate one 
filed by guardian ad litem. : 
Under O. XXXII, rr. 12-14, Civil Procedure Code, `a 
‘plaintiff or applicant, on attaining majority, 18 given 
by the statute an option to abandon the suit or to pro~ 
ceed with it, but similar liberty to ratify or to repudiate 
the act of his guardian on his behalf are not giver 
toa defendant. lt is not difficult to think of reasons 
why the plaintiff suing through & next friend is put 
in a different position from a defendant against whom 
a suit is brought through a guardian ad litem. The 
next friend of aminor piaintifi, unless he happens to 
be a certificated guardian under the Guardians and 
Wards Act or the Uourt of Wards Act, takes upon 
himself the responsibility of instituting a suit in the 
name and for the beneiit nf the minor. But aguar- 
dian ad istem for a minor defendant is a person ap- 
ointed to act as such by the Court. 
Except for the special provisions in O. XXXII, 
rr. 12-14, which reully govern the relations between 
a minor had bis next friend, and the redress which the 
former can get from the latter in case he has reckless- 
ly embarkea on a wasteful litigation, the Gode does 
not make any difference between minors and others 
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so far as the general rules of pleadings are concerned. 
O. VIII, r. 9 and O, VI, r. 7, apply to minors and do 
not cease to apply toa minor merely because during 
the pendency of the suit he comes of age, and where 
he comes of age during pendency of litigation, he 
capnot glaim to file another written statement so as to 
‘supersede one filed by his guardian ad litem. RAM- 
KeELAWAN SINGH v. GANGA PROSAD Pat. 513 
O. XXXIH, r.1—Application to sue for parti- 
tion — Applicant entitled to large share in property 
in suit as member of joint Hindu family— Court 
considering that he might raise money to pay court- 
fee on security of such share—-Whether material 
irregularity inexercise of jurisdiction. 
Where an applicant to sue ae pauper for partition 
is entitled toa large share in the suit property as a 
member of a joint Hindu family, the Court will not be 
in error, in rejecting the application on the ground 
that the applicant would be ableto pay court-fee by 
raising money on the security of that share. Even if 
it is an error, it would not amount to material irre- 
gularity in the exercise of jurisdiction, calling for 
an interference by the High Oourt in revision. 
MITHAI Lat v. JAGAN All. 17 
O. XXXIII, r. 1, Explanatlon—Cases coming 
under first category ~-Subject-matter of suit, if can 
be considered. 
The words “possessed of sufficient means to enable 
-him to pay the fee”, used in the Explanation to r.1, 
O. XXXIII, Civil Procedure Code, merely mean that 
he is able to pay the fee. Itis not possible to hold 
that in cases coming in the first category of the Ex- 
planation the subject-matter of the suit must always 
and of necessity be excluded from consideration. 
Whether it shouldor should not be excluded is a 
matter for the consideration of the Court which has to 
decide the question whether the plaintiff is or is not 
possessed of sufficient means to enable him to pay the 
“fee. MITHAI Lau v. JAGAN 
O. XXXIII, rr. 10,11 —Suit in forma pauperis 
—Suit decreed in part—Liability of defendant to 
. pay court-fee on portion of claim decreed and 
liability of pauper to pay court-fee on portion 
dismissed. 
If a pauper ina suit brought in forma pauperis 
succeeds only in part and the rest of the claim is 
dismissed the court-fee payable on the plaint should 
‘be apportioned between the parties under the pro- 
visions of rr. 10 and 11 of O. XXXII, Civil Proce- 
‘dure Code. In other words, the defendant must be 
‘ordered to pay court-fee on the portion of the claim 
decreed and the pauper must be made liable to pay 
court-fee on the portion of the claim dismissed, 
SEORETARY or STATE FOR INDIA IN O0UNGIL v. Baste 
BEGAM All. 695 
O. KAKI, r.15, proviso—Application for 
permission tosue in forma pauperis dismissed—No 
formal order specifying amount of costs—~Fresh 
suit in payment of court/ees— Proviso, if a bar. 
_Unless, consequent on the dismissal of the applica- 
tion for permission to sue in forma pauperis, a 
formal order is drawn up by the Court specifying the 
amount of costs that the unsuccessful applicant is 
ordered to pay tothe Government and the opposite 
party, 1.15 of O. XXXTII, Civil Procedure Onde, 
isno bar to the institution of a suit by the unsuc- 
cessful applicant in the ordinary manner on pay- 
ment ofthe requisite court-fee. Any direction as to 
payment of costs contained in the judgment cannot, 
therefore, be taken to be equivalent to adecree or 
order, Bir Ram v. Lacami Rat All. 658 
-—-—— 0. XXXIII, r. 15, proviso—Judgment dis- 
missing application, directing that court-fee “ shall 











t 








GENERAL INDEX 


All. 17. 


EXVi} 


Civil Procedure Code—contd. 


be paid withintwo weeks ‘and plaint will then 

be registered "—Application for permission, whe- 

ther to be treated as plaint—Proviso, if applies. 

Where while dismissing the application to sue 
in forma pauperis, the Court directs in its judgment 
that the court-fee “shallbe paid within two weeks 
and the plaint will then be registered,” it exer- 
cises the power vested in it bys. 149, Civil Proce- 
dure Gode, which gives the Court discretion “ at any 
stage ` to allow a person to pay the whole or any 
part of the court-fee payable on a document that 
wag not paid, and the Court by this order intends that 
the application to sue in forma pauperis should 
itself be treafed asa plaint on the requisite court- 
fee being paid That being so therecan be no 
question of the institution of a fresh “ suit 
in ordinary manner” within the meaning of 
r. 15 of O, XXXIII, Civil Procedure Code, and, 
therefore, the proviso to that rule has no applica- 
tion. Bir RAM v. Laoamt Rar All. 658 

O. XXXIV, r. 1. Sze Mortgage 672 
——— O. XXXIV, r. 5. See Civil Procedure Oode, 

1908, O. XXI, r. 92 247 
O. XXXIV, r. 5—Application dismissed as 

time-barred—Rights and liabilities under pre- 

liminary desres if extinguished—S. 28, Limita- 
tion Act (IX of 1908}, applicability. 

It is true that by reason of the provisions of s 28, 
Limitation Act, there is in special cases no difference 
between the extinguishment of rights and the in- 
ability to enforce them through the Courts, but s. 28 
applies to special cases. Ordinarily, limitation does 
not extinguish rights. It prohibits their enforcement 
through the Courts. The dismissalof an applica- 
tion under O XXXIV, r. 5, for final decree as time- 
barred is not a dismissal of the suit and is not 
tantamount to extinguishment of rights and liabilities 
under the preliminary decree. Where no application 
whatsoever is made for passing a final deeree within 
the period prescribed by Art. 181, Limitation Act 
the suit which has resulted in the preliminary decree 
does not thereby stand dismissed, and although the 
preliminary decree passed by the Court still remains 
it is for all intents and purposes dead, and cannot 
form thefoundation ofthe final decree. PREMOMAL 
Daomat v. KHUDABUK Sind 520 
———— 0. XXXIV, r. 5—Application under —Limi- 

tation for—lLimitation Act (IX of 1908), Sch. I, 

Art 181. 

Per Davis, J. C. and Rupchand, A. J. O., 
Haveliwalla, å. J. G., contra.— 

An application under O. XXXIV, r. 5, Civil Pro- 
cedure Code, is governed by Art. 181, Limitation Act. 
PREMOMAL DAOMAL v. KHUDABUN 520 
—— XXXVIII, r. 11. See Civil Procedure Gode, 

1908, O. XXI, r 57 193 
~—— 0, XXXIX r. 2. SER Injunction 800 
- O.XLI, rr. 4, 33—Distinction between r. 4 

and r, 33 — R. 4, applicability of. 

There is a distinction between O. XLI, r. 4, and 
O. XLI, r. 33, Civil Procedure Code. Rule 33 applies 
toa case where the appeal is as to a part only of 
the decree, while r. 4 applies to a case where the 
appeal is from the whole decree. 

Order XLI, r. 4, Civil Procedure Code, is based 
on two considerations: firstly to give the Appellate 








‘Court full power to do justice to all parties whether 


before it or not, and secondly, to prevent contradic- 
tory decisions in the matter in the same suit. In 
order toapply r. 4 it is essential that the decree 
appealed from should have proceeded on a ground 
common to all the plaintiffs or defendants and the 


-whole-case-is gone into in ‘the Appellate Court a 
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the Instance of the parties representing all the neces- 
sary contentions in the case. JAGDIE y. SAMPAT DUBB 
All. 635 
- O. XLI, r. 10. See Appeal 776 
O. XLI, r. 10— Persons against whom right 
of appeal is barred— Such person if canbe added 
as respondent. 
. Even a person against whom the right of appeal 
has become barred can be added ag respondent under 
O. XLI, r. 20, Civil Procedure Code. SWAMINATHA 
ODAYAR v, T. 8. GOPALASWAMI ODAYAR Mad. 776 
———- O, XLI r. 11— Appeal summarily dismis- 
sed—Decision not involving error of jurisdiction 

—Fact thathad Court heard respondent, decision 

would have been different— No second appeal in the 

case~~Re-hearing of appeal, if can be ordered. 

Where an Appellate Court dismisses an appeal 
summarily under O. XLI. r. 11, Civil Procedure Code, 
and there isno error of jurisdiction involved in the 
decision, the mere fact that the Court would have 
come toa different decision, had the respondent been 
heard, isto ground for ordering the Court, in revi- 
sion, to re-hear the appeal in a case where there is no 
second appeal to the High Court. BADRI Narain 
SINGH v. HARI LAL SINGH Pat, 202 
= O, XLI, r. 11, O. TK, r. 13, s. 24—Ex parte 

decree—Application to set it aside under O. IX, 

r. 13—Meantime appeal against ex parte decree 

—Appeal dismissed under O. XLI, r. 11—Court 

passing decree, if can entertain application under 

0. IX, r. 13—Proper procedure laid down. 

The ex parte decree passed by the lower Court 
ceases to exist the moment the Court of the High 
Court dismisses the appeal therefrom underr. ll 
_of O. XLI, Civil Procedure Code. The lower Court 
consequently has no jurisdiction to deal with the 
application made under O, IX, r. 13, before the appeal 
was filed, for setting it aside. 

The appropriate course which a party ought to 
take in such acase as this, is to request the Appel- 
late Courtto keep the appeal pending until the dis- 
posal of the application under O. IX, r, 13, Oivil 
Procedure Code, or to apply tothe Appellate Court 
immediately after the dismissal of his appeal to 
withdraw theapplication to itself under s. 24 (1) 
(b), Civil Procedure Oode. That Court may after so 
withdrawing it re-transfer the same under sub s. 6 
(iii) to the Court from which it was withdrawn if it 
does not itself wish to try or dispose of it under 
sub-s. (1) (b). KIKABHAI v. BAFIA Nag. 608 
ae O, XLI, r. 19—Appeal summarily dismiss- 

ed—Restoration application dismissed on ground 

of “Court discipline" —No investigation on merits 

Order, tf should be set aside. 

Courts exist not for the purpose of imposing dis- 
cipline on practitioners or parties but for the pur- 
pose of administering justice. 

Therefore, an order rejecting an application for 
restoration ofan appeal which has been summarily 
dismissed, should state reasons for its rejection and 
the application for restoration should be investigat- 
ed on merits. The mere reason that the application 
is dismissed on the ground of “ Court discipline " 
is not sufficient and such an order will be set 
aside. CuamRoo v, Raano SINGH Pat, 155 

- O. XLI, r. 20—Applicability of—Declara- 
tion in favour of many—Appeal against declara- 
oly decree against same decree-holders—Competency 


kadi 








of. 

The power conferred on the Court of appeal by 
r. 20 of O. XLI, Civil Procedure Code, can be used in 
favour of that person alone who is interested in the 
result of the appeal and the defendant against whom 
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a suit has been dismissed and as against whom tbe 
right of appeal has become barred is not a person 
interested in the result of the appeal filed by a 
plaintif against the other defendants. 

Where, therefore, a declaration has been made 
jointly in favour of all the petitioners who had claim- 
ed the right, title and interest in dispute afd ong of 
them had been omitted from the appeal, the appeal 
cannot proceed against the other respondents inas- 
much asthe declaratory decree had become final in. 
favour of the person omitted. Tesa SINGA v. KARTAR 
KAUR Lah. 266 

O. XLI, r. 33—No appeal or cross-objection 
by plaintif—High Court, if can grant relief. 

The object of r. 33 of O. XLI, Civil Procedure 
Code, is manifestly to enable the Court to do com- 
plete justice between the parties to the appeal. 
Where it is essential in order to grant relief to an 
appellant that some relief should at the same time 
be granted tothe respondent also, the Court may 
grant relief to the respondent although he has not 
assailed the decree appealed against either by means 
of an appeal or by a cross-objection. SECRETARY OF 
STATE ror INDIA IN Counor v. Basti Becam All, 695 
O. XLI, r.33-—Whether limited to one cause 

of action—Suit for contribution—Power under 

r. 33, should be freely used. 

There is nothing in O, XLI, r. 33, Civil Procedure 
Code, or in the illustration toit to confine its ap- 
plication to cases where there is but one cause of 
action or ground of liability against the defendants. 
Ing contribution suit it is necessary that all the 
parties should be beforethe Court and forthis powers 
of the Appellate Court under r. 33 read with r. 20, 
should be used freely. Isex1 Prasap SINGH V. JAGAT 
Prasad SINGH Pat.187 
———— O. XLII, 7.1, O. XLVII, r.7—S. 115—Ap- 

peal against order granting review—Maintain-= 

ability—Order of review setting previous irregu- 
larity right and restoring status quo—Revtston, 
propriety of. 

Olause (w) of O. XLII, r. 1, is Civil Procedure 
Code, to be read along with and subject to O. XLVII, 
r. 7 and there is no appeal against an order of 
review. 

Before a revision can be entertained it must be 
shown that the Oourt has either acted without 
jurisdiction or has acted with the material irregu- 
larity prescribed in s. 115 of the Code of Civil Pro- 
cedure But where by its subsequent order of re- 
view the lower Court sets right the obvious irre- 
gularity committed by it in its obvious order, and 
thus restores the status quo, no revision lies against 
the order of review. KARNIDAN vy, ASKARAN JHABAK 

Nag. 433 
©. XLIN, r. 1 (J). Sze Oivil Procedure Code, 

1908, s. 47 27 
O. XLIN, r. 1 (J). Ses Civil Procedure Code, 
1908, O. KAT, r. 69 465 
-_——~- 0. XLII, r, 1:4). Sze Civil Procedure Gode, 
1908, 5. 104 465 
— O. XLVI, r.1. 

Courts Act, 1887, s. 11 f 
— O. XLVII, r. 2— Review on ground of mistake 

of law on faceof record—Successor of Judge who 

passed such order if can grant review. — 

The application for review by the decree-hoider on 
the ground that there is a mistake of law on the face 
of the record cannot be entertained by the successor 
ofthe Judge who made the order. ABDUL JABBAR 
PALWAN v. AZIZAR RABAMAN MBA Cal 682 

O. XLVII, r. 7. See Civil Procedure Code, 

0. XLII, r. 1 433 
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——— Sch. fl, paras. 1,17,19—Parties agreeing 
torefer dispute to certain three named persons— 
One unwilling to act as arbitrator— Court, if can 
replace tt. 

An agreement to havea dispute settled by one or 
more individuals is one thing; an agreement to go 
to arbitration rather than to litigate in the Courts is 
quite another. 

Where it is at all possible, if parties desire arbi- 
tration, they should be as free as possible under the 
guidance of the Court tohave their disputes settled 
by arbitrators they chose themselves. Where the 
agreement was that the dispute should be decided by 
three named gentlemen, the Court cannot infer from 
that that in the event of one of the arbitrators either 
being unable or unwilling to act, the Court should 
appoint another in his place. RAJANI KANTA KARATI 
p PANORANAN KARATI Cal. 243 

Sch. tl, para. 17—Sons of deceased agree- 
ing to refer dispute as to division of property to 
arbitration—One of them subsequently applying 
forLetters of Administration—Application by rest 
under para. 17 for filing agreement— Competency 
of—Proper course for Court to follow. 

A private tribunal such as an arbitrator cannot 
oust the jurisdiction of Courts, but the rule applies 
only when the matter to be decided by the arbi- 
trator is identical with the matterto be decided by 
the Court. 

Where the turee sons of a deceased agreed to 
refer the dispute regarding division of the property 
of the deceased to arbitration, but one ‘of them 
subsequently applied for Letters of Administration 
and the other two applied under pare. 17 of Sch, II, 
Civil Procedure Code, for filing the agreement re- 
garding reference to arbitration : 

Heid, that there was no conflict of jurisdiction 
as between the Courts and the arbitrator. The 
proper course for the Court dealing with the ap- 
plication for Letters of Administration in the cir- 
cumstances would be to stay its proceedings until 
the question of the validity of the agreement to 
refer the dispute to arbitration wae decided in the 
proceedings under Sch. II, Civil Procedure Code, 
for this was the main issue in the latter proceedings 
and it had to be decided before making a reference 
to arbitration. Ram lABBAYA v. Panna LAL 

Lah, 460 

Sch. ll, para.18—Discretion to stay suit, 
exercise of—Court holding that there was no valid 
admission and no contract regarding arbitration 

— Refusal to stay suit—Erercise of discretion, 

held not capricious or unjudictaus. 

Although a Court has a discretion to stay or to 


refuse tostay a suit under para. 1%, Seh. II, Oivil. 


Procedure Code, it is its duty to act upon the 
agreement to refer to arbitration unless it sees 
sufficient reason why the dispute should not be re- 
ferred. 

It cannot be said that the Court exercises its dis- 
cretion in an unjudicious or capricious manner, 
where it refuses to stay the suit, holding that there 
was no valid admission and that there wasno con- 
tract regarding arbitration between the parties. 
REGAL THEATRES, LTD. v. ©. GUROSARAN SINGH 

Lak. 432 

— Sch. Il, paras. 20, 21—Parties, pending 
suit referring matter to arbitration without inter- 
vention of Couri —Court, if can entertain applica- 
tion for filing award—If can pass decree thereon 

—Appeal not preferred—Revision, if lies. 

Where during the pendency of a suit the parties 
refer the matter to arbitration without the inter- 
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vention of any Court, the Court has jurisdiction to 
entertain an application to file the award made in 
such arbitration, and pass a decree in the absence 
of an application under s, 10, Civil Procedure 
Code, to stay the proceeding. When no appeal is 
preferred the order of the “ourt cannot be interfered 
with in revision. GANGA Prasap SINGH v. BINDESWARI 
SING + All. 967 
Commission—Court dissatisfied with report of 

Commissioner—If can issue another commission and 

ask for report 

Where a Court is dissatisfied with the report of 
the Commissioner, on a commission issued by it, it 
is entitled to issue another commission and ask for 
its report. Butthe report of the first commission 
cannot be wiped off the record. Suis CHARAN SAHU 
v. SARDA PRASAD Pat. 751 
Communal Considerations. Ses Criminal trial 


959 

Companles Act (VII of 1913), s. 153—Depositorg 

who have obtained decree against company and those 
who have not— Whether form distinct classes, 

For the purposes of s, 153, creditors of a certain 
class (e. g., unsecured creditors), who have already 
obtained decrees, do not form a distinct class from 
others of the same class who have not obtained 
decrees. Inthe matter of NALoRE KAMALA BANK, 
L7p. Cal. 349 
8.153—Notice of creditors’ meeting—W he- 

ther should be served on each and every crediter — 

Required majority present—Decision, binding 

nature of. 

Section 153, Companies Act, does not make it 
obligatory either upon the Court or the company to 
serve a notice of the creditors’ meeting on each and 
every creditor of the company, and there is nothing 
which would invalidate a decision arrived at by the 
creditors and the company in the absence of any indivi- 
dual creditor. The only safeguard intended to protect 
the interest of the creditors isthat provided in sub-s, (2) 
of s. 153, Companies Act. In other words, if a majority 
in number representing three-fourths in value of the 
creditors or class of creditors or members or class of 
members, as the case may be, present either in per- 
son or by proxy at the meeting, agree to any com- 
promise or arrangement, the compromise Or arrange- 
ment, if sanctioned by the Court, is binding bothon 
the creditors or members and the company. B. aaa 
Ram KOHLI Vv, ANGELS INSURANCE Co, Lrop., Denar 

Lah. 313 
§.153—Powers of Court under—Scheme 
once sanctioned, if can be modified by Court. 

The Court's powers under s. 153, Companies Act are 
strictly limited. The Court may either sanction or 
refuse to sanction a scheme approved by the company 
and its creditors or its members. It has no power to 
modify or alter the scheme unless the company and 
its creditors or members have had an opportunit 
of considering the scheme again along with suc 
suggested modifications and have agreed thereto. 
In the matter of NATORE Kamala BANK, Lp, 

Cal. 349 

—— — S. 153—Scheme— Decree-holder and unsecur- 
ed creditor—-Whether in same class—Notice of 
meeting to approve scheme to unsecured creditors 

—Decree-holder, tf bound. 

As between a decree-holder and an unsecured 
ereditor, their interests are not so dissimilar as to 
make it neceasary to place them in different classes. 
Therefore, where a noticeofa meeting to approve 
a scheme of arrangement between the company and 
unsecured creditors, is issued to the unsecured 
creditors a decree-holder who is also an unsecured 
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creditor is prima facie bound by the notice. In the 
matter of, JALPAIGURI BANKING AND TRADING CoR- 
PORATION, LTD. Cal. 717 
Company— Assessment, extent of Fresh notice upon 

successor, if necessary. Sez Income Tax 821 
Scheme— Alteration of scheme passed at 

meeting—Court's powers. 
- When at a meeting of creditors 2 scheme has 
‘been approved, the Court cannot, either at the time 
of sanction or at any time thereafter, alter the 
terms of the scheme without consulting those who 
agreed toit and without their sanction. The Court has 
no power, either atthe time of sanction or at any time 
thereafter,to expunge any part of the scheme or to 
modify it any way without consulting those who passed 
it originally and without obtaining their consent, All 
thot the Court esn do is to refuse to sanction the scheme, 
or possibly to withdraw the sanction which has already 
been given. Thelatter, however, would, be a serious 
step to take unless taken within avery short time 
after sanction had originally been given. In the 
matter of JALPAIGURE BANDKING AND TRADING -Cor- 
PORTION, LTpD, Cal. 717 








.the same class as unsecured creditors who have not 
obtained decree — Such person, if can execute his 
decree against company. 

Where a scheme is arrived at between the creditors 
and members of a company at a meeting of the credi- 
tors and the company and is sanctioned by the Court, 
a person who has obtained a decree against the 
company cannot execute his decree against the com- 
pany, he being of the same class of unsecured creditors 
and the scheme being binding on him as well. 
BHAGAT RAM KoSLI v. ANGLES INSURANCE Co., LTD., 
DELEI Lah. 313 
— Scheme sanctioned by one Judge—Another 

Judge with equal jurisdiction, if can declare ita 
nullity as regards a particular person. 

Where one Judge of the Court has sanctioned a 
scheme, it is clearly not within the power of another 
Judge exercising equal jurisdiction to declare in 
effect that the order sanctioning the scheme is, to 
the extent that it affects a particular person a nul- 
lity. In the matter of JALPAIGURI BANKING AND 
TRADING CORPORATION, LTD. Cal. 717 

Shares—Person signing memorandum of 
association—Agreement to purchase shares—Before 
registration such person asking for rescinding of 
agreement on ground of mu¢srepresentation— 

Agreement, if can be rescinded. i 

. Where a person signed the memorandum of associa- 

tion of a proposed company andagreed to purchase 
a certain .number of shares but subsequently, before, 
registration of the company, he asked the promoter 
to cancel his shares alleging that he had been in- 
duced to purchase sharee by the misrepresentation of 
the promoter : 

Held, that he was bound by his agreement and 
could not rescind it. BANWARI LAL y. KUNDAN Chota 
Mitts, Lip Lah. 11 
Comprom!se—Admissibility—Court recording com- 

‘promise and passing decree thereon— Document no 
registered—Subsequent litigation as to portion of 
property extraneous to former suit—Admissibility 
of compromise. 

Where ina suit the termsof the compromise were 
recorded by the Oourt and a decree was passed in 
accordance with the compromise, the document even if 
not registered is admissible in evidence in litigation 
relating to the portion of the property which was ex- 
traneous to the former suit. SHIB Lary INDRAJ 
Hos he a i ‘Lah. 743° 
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Compromise of doubtful claim whether good 
consideration. 
A compromise of a doubtful claim is a valuable 
consideration foran arrangement restricting the 
power of alienation of ancestral land. Sure Lav. 


INDRAJ Lak. 743 
Confiscation Ser Criminal trial 213 
Contemptof Court. Sere Criminal trial 31 
Contract. Sre minor 688 





— Alteration of contraci—Contract clear— 
True effect, if can be altered by course of conduct. 
Ifa contract is clear and unambiguous, its true 

effect cannot be changed merely by the course of 

conduct adopted by the parties in acting under it. 

Such conduct ifit is clear and unambiguous may 

in certain events raise the inference that the par- 

ties ‘have agreed to modify their contract, but shot 
of that such conduct cannot have the effect of 
changing the operation of an unambiguous agres. 
ment, though it might possibly, in special cases, 

support, along with other appropriate evidence, a 

claim for ratification. OrTromaN BANK or Nicosia v. 

Oaanes OHAKARIAN 786PC 

Breach of contract for delivery of goods— 

Damages—Measure of—Nominal damages, when 

to be given 

When acontract to deliver goods is broken, the 
proper measure of damages in general is the differ- 
ence between the contract price and the market 
price of such goods at the time when the contract 
is broken, because the purchaser having the money 
in his hands may go into the market and buy. 
So, ifa contract to accept and pay for goods is 
broken, the same rule may be properly applied, for 
the seller may take his goods into the market and 
obtain the current price forthem. Oonsequently, it 
is necessary to prove difference between contract 
price and market price If that is not done, 
nominal damages; if that is done, that is the 
measure of damages. ARsJUNSA Racuosa Patwi v. 
FIRM HARAKOHAND-RAMOHAND Nag. 812 

-—--, Gurrency—Currency how determined— 

Master and servant—Contract to pay certain pounds 

as salary, when currency is in gold—Gold currency 

ceasing toexist—Salary on gold basis, if can be 
claimed. 

The currency in any particular country must be 
determined by the law of that country and that law 
is naturally in terms limited to defining what is 
legal tender in that country. But waen that is 
fixed by the local law, it determines what is the 
legal tender of that country for purposes of trans- 
actions in any other country so that a foreign 
Court will, when such questions come before it, 
give effect to the proper law of legal tender so deter- 
mined. 

Contracts are expressed in terms of the unit of 
account, but the unit of account is only a denomina- 
tion connoting the appropriate currency. The unit 
of account must accordingly be applied t> the appro- 
priate currency which may vary from time to time, 

Where by a contrast of employment the employees’ 
salary is fixed at certain pounds when the currency is 
in gold, he cannot claim his salary on the gold 
basis when the gold currency has ceased to exist 
and some other form of currency takes its place, 
OTTOMAN Bank or Nicosia v. OAANES CaAKARIAN 

786PC 
Sale—Failure totake delivery by buyer— 

Suit for damages—Fatlure, proved—Tender, if 

should be proved—Readiness and willingness to 

deliver, should be proved. 

In a contract for sale, the due date for delivery 
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having passed, if the seller has calied upon his 
buyer to come and take delivery in a specified way, 
and is suing that buyer not for the price but for 
damages for failure to take delivery, the seller must 
prove tender. 

But that tender he is absolved from having to 
proye, when: he establishes that his opponent had 
broken the concurrent condition of accepting the 
delivery. But although he isso absolved from having 
to prove tender, ha is required to show readiness 
and willingness by establishing that the contract 
was not completed not because of his fault, but 
because of the fault of his opponent. ARJUNSA 
RAGHUSA Parwiv. Firm HARAKOHAND-RAMOHAND 


Nag. 812 | 


Sale—Wagering contracts and speculation— 
Difference pointed out— Difference ” contracts, 
whether wagering contracts, tf delivery or payment 
is to be made when other party calls for it. 
There is nothing illegal in speculating. It is a 

common place ofthe Stock Exchange. The law on 

the other hand strikes at gaming. The difference 
between the two is fine. A very large rumber of 
dealings onthe Stock Exchange are of a speculative 
nature ; persons buy and sell shares for a future 
date, with the hope of making a prott by the rise 
or fall in price, and often without the least inten- 
tion, or even ability, either to pay for the securi- 
ties, or to deliver them, but meaning to re-sell or 
re-purchass before the time for delivery arrives. 
This method of doing business is by no means con- 
fined to stocks and shares, but is of everyday 
occurrence in almost all commodities: and asfar as 
the distinction between speculation and gaming is 
concerned, it makes but little difference whether 
the commodities are actually paid for, and held 
with aview of selling again at a profit, or 
whether the matter is arranged by a re-sale 
before the time for delivery. Such dealings are 
perfectly legitimate: Gaming and wagering con- 
tracts,on the other hand, are not real dealings at 
all; they may take the fom of purchases and sales, 
but they are, infact, mere bets on the market 
price of commodities ata future date. 
tract tó bea gaming and wagering contract, there 
must not only be no intention on the part of either 
party to deliver, or take delivery of the commodi- 





tics, but also no obligation on-either to do so ; there . 


must be an agreement or undertaking that all the 
buyer has ta do is to receive from, or pay to, the 
seller the difference between the price ofthe bar- 
gain and the price at some future date. Further, 
the essence of gaming and wageringis that one 
party isto win and the other to lose upon a future 
event, which at the time of the contract is of an un- 
certain nature. Thus the difference between the 
two is to be found in seeing whether the transaction 
in question is a real transaction or whether it is 
merely a peg tohand abet upon. Whether itisa 
real transaction depends upon whether in law the 
parties could be compelled to cariy out the contract 
of sale. And in such matters it is often necessary 
to look beyond the formal contract to the under- 
standing behind, but in so doing, one must always 
bear in mind the fact that there is nothing wrong 
in different contracts so long as the parties are 
not absolved in any event from delivering the com- 
modity or paying if the other party calls for deli- 
very or payment. Arsunsa Raauusa Patwi v. Fram 
HARAKOHAND-RAMOHAND < Nag. 812 
Contract Act (IX of 1872), s.20—Decree obtained 

by mistake of parties—S, 20, if applies. 

Section 20, Contract Act, applies only to contracts 


For a con-~ 
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which might be rectified-if themistake isa bilateral 
mistake of both parties but that analogy cannot be ap- 
plied to the case of a deeree. Itis not possible to 
avoid a decree by means of a fresh suit on the ground 
that the decree has been obtained on account of the 
mistake of parties. Kazim ALI Kuan 2. OM PRAKASH 
All. 337 
s. 65—Case falling under s. 65—Money 
applied towards losses arising from carrying on in- 
structions of clatmant—If can be recovered, 

Where the defendant alleges certain payments 
and puts up a counter-claim, and the case falls 
within s. 65, Contract Act, if the plaintiffs have 
applied that sum or have become legally liable to 
meet losses arising from the carrying oub of the 
defendants’ instructions, the plaintiffs cannot be 
said to have received an advantage within the 
meaning of s. 65 of the Contract Act. HARJIVANLAL 
BALKISON v. RADHAKISON GUPIKISON 330PC 

S.69--“Interested in payment of money”, 
scope of —Insolvent fraudulently transferring land 

—Annulment proceedings of Receiver — Creditor 

paying land revenue to avoid sale, whether person 

interested tn payment of such money. 

The words “interested in the payment of money 
which another is bound by law to pay” in s. 69, Oon- 
tract Act, might include the apprehension of any kind 
of loss or inconvenience or any detriment at any rate 
capable of being assessed in money. 

Where, therefore an insolvent fraudulently transfers 
his land and during the annulment proceedings by the 
Receiver, the creditor pays the land revenus to avoid 
sale, the creditor is a person interested in payment 
of such money. RAMANATHAN UHKTTYAR v. R.M. P. 





OHRETTYAR Rang. 437 
———— 88. 148,151,152, Sue Act of State 567 
——— sS. 178. Sze Estoppel 745PC 


Conversion. Sze Estoppel 745 PC 
Copyright Act (English Act of 1911 as extended 
to Indla by Indian Copyright Act Ill 0f 1914) 
ss 2 (1), 19—Cinematograph record of musical 
work in which copyright extst without consent of 
owner—Whether wnfringement—Scope of a. 19— 
Previous consent of owner of copyright, necessity of 
—Consent with condition, if can be given. 
Copyright would be infringed under s. 2 (1), Eng- 
lish Uopyrighi Act, by making any Clnematograph 
record of a musical work, in which copyright exist-. 
cays the consent of the owner of the copy- l 
right. 
Section 19 of the English Oopyright Act, does not 
in terms provide that the copyright under s, 19 only 
exists where a record ismade with theconsent of 
the owner of the copyright in the original work 
if such a person exists. But the section should be 
limited to a lawful making of a.record. It cannot 
be supposed that the Legislature, which had con- 
ferred by the earlier sections of the Act the right 
to restrain’ the reproduction ofa literary, dramatic 
or musical work by mechanical meang without the 
consent of the owner ofthe copyright, intended by 
5 19 to confer copyright on an infringer of the 
owner's rights. Therefore, the copyright conferred 
by s. 19 onthe owner ofthe plate from which the 
record is made, presupposes that that plate came 
into existence lawlully. If that is ss, than, where 
the original work is the subject-matter of copyright 
it necessarily follows that the consent of the owner 
of that copyright must be obtained to the making 
of the plate, and if such consent must be obtained 
obviously it would be lawful for the owner to refuse 
such cunsent and if the -owner is entitled to refuse 
his consent, it is legitimate for him to give hiş 
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consent eubject to certain conditions, and those con- 
ditions may involve restricting the copyright which 
the owner of the plate would otherwise acquire 
under s. 19. Such copyright might be restricted in 
various ways, amongst others, by restricting the 
public performance of records made from the plate. 
WELLINGTON OINEMA Co. v. PeErFormina RuiGat 


Soorety, LTD. Bom. 408 
Co-sharer. Ser Pre-emption 509 
Court-fees. 

SEE Oivil Procedure Code, 1908, O. VII r. 11 

a 138 SB 

Sze Pre-emption 392 


Sze U. P, Encumbent Estates Act, 1934. s. 14 (7) 
941 
——_—~—Anpeal—Appeal presented to District Judge 

—Appeal transferred to High Court on application 

by party—Court-fee payable. 

Where the presentation ofthe appeal to the Court 
of the District Judge was in accordance with law, 
but by act of the- party concerned sanctioned by 
High Court, it was transferred to the High 

ourt ; 

Held, that the appeal must in the circumstances 
by operation of law be taken to have been preseni- 
ed to the High Oourt and the court-fea payable was 
the fee prescribed for a memorandum of appeal pre- 
sented tothe High Court, and not the fee prescribed 
for a memorandum of appeal presented in the Court 
of the District Judge. In such a case there was no 
question of a strict or a liberal interpretation of a 
tiscal statute. DHARANIDHAR SARDAR V. Suras KANTA 
Roy OC, OWDHURY Cal. 518 
—— —— Duty of Court. Sze Practice—Duty of Court 
138 $6 

Court Fees Act (Vil of 1870), 8. 7 (Iv) (c)—Con- 
struction of Act— Question of proper court-fee pay- 
abie, how determined — Substance, f should be 
gathered from language of plaint—Party to 
partition suit asking for declaration that decree is 
void and collusive and as a result thereof got less 
share—Whether asking in effect setting aside decree 

— Court-fee payable in such suit. 

The question of the,proper court-fee payable 
in a suit isto be determined onthe substance of 
the claim to be gathered from the whole plaint, and 
not merely on the language of the relief claimed inthe 
plaint. 

The Court Fees Act being a fiscal enactment, its 
provisions Should be strictly constiued, but they 
should nut be so construed as to furnish a chance of 
escape and a means of evasion. Language is meant 
to'be used as a vehicle for expression of one’s thoughts. 
Where, however, it is abused for the purpose of con- 
cealing the real thoughts, ib is clearly the duty of a 
Court of Justice to look to the substance of the plaint, 
and not to allow ilself to be deceived by the language 
used fur evading the payment of proper duty by con- 
céaling the real purpose of the suit. Hiventhough a 
consequential relief may not be expressly prayed for, 
yat if such a relief is implicit in the declaration and 
15 a necessary consequence of it, it must be deemed, 


to be included within the declaration prayed for inthe’ 


suit. When a person who is a party to a paitition 
decree asks for a declaration about the partition 
dec:ee being illegal and void, and it is alleged in the 
plaint that due to this collusive decree he got legs 
than his proper share, the grant of such a declaration 
in his favour necessarily has the effect of setting 
aside the decree and relieving him of the obligation 
under it. A consequential relief should be deemed to 
be implied in the prayer forthe declaration claimed in 
such a suit, and the plaint should, therefore, bear an 
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ad valorem court-fee under s.7 (tv) (c)of the Court 

Fees Act. Roop Rani v. Brruat Dass Oudh 81F B 

———-+—§. 7 (IV) (c) (V)—Valuation for purposes of 
court-fees—Test to see if suitisone for possession 
or for declaration of title, 

There is much misunderstanding in India as to the 
legal meaning of the word “declaration” as applied 
to a remedy to be granted by a Court, The habit has 
grown up of describing a suit for possession of pro- 
perty as being a suit “for a declaration of title to- 
gether with a decree for possession of the property in 
suit,” andthe word “declaration” has been used to 
mean what would more correctly be described as the 
finding of fact necessary before the decree for posses- 
sion can be granted. In every suit for possession 
the plaintiff cannot succeed unless he proves the facts 
necessary to establish his title, but the real remedy 
which he seeks is a decree for delivery of possession, 
The distinction between the remedy sought and the 
finding of fact necessary to justify the granting of 
that remedy may be simply tested by considering 
whether the plaintiff obtaining an order for posses- 
sion but having been refused a formal “declaration” 
in the decree could come to the Appellate Court with 
a complaint that he had not received the whole of 
the remedy for which he had asked. If the Appellate 
Oourt isin a position to tell the plaintiff that the 
remedy of possession is all that the plaintiff is en- 
titled to ask and that the so-called “declaration” 
Claimed in the plaint is merely a finding of the Court 
set forth in the judgment as distinct from the decree, 
the jurisdiction for granting the remedy, then the 
so-called “declaration” claimed in the plaint is not 
a declaration at all. If, on the other hand, the Ap- 
pellate Court should find that the plaintiff is really 
making a claim to a declaration properly so-called 
and that the decree for possession is merely con- 
sequential relief, it may, under s. 12 of the Court Fees 
Act, adjust the matter of the court-fee in accordance 
with 8. 7, para. (iv). It is this very difference which 
is at the basis of the practice under which the Court 
will not ordinarily grant amere declaration aad the 
plaintiff must claim consequential relief also. 

Where the plaintiff claims possession of certain 
property with any other relief to which he. may be 
entitled as the heir of the mothérof the deceased, 
there cannot be any pretence that the claim is one 
for a declaration with consequential relief. ‘The suit 
is merely for possession and should be valued under 
s. 7 (e), Court Fees Act. 

Similarly if the plaintiff claims certain property asa 
reversionary heir of the deceased male after the death 
of his widow on the ground, that the alleged gift by 
the widow under whichthe defendants claim posses- 
sion is void, it is asuitfor possession as the deed of 
gift can be ignored and there neednot be any sult 
or claim to have it set aside, RAMKHELAWAN WAHU V. 
BIR SuBENDRA Sa.t Pat. 840 F B 
———--—-§. 7 (4) (f). See Accounts—Suit for 474 
—— — $$. 7 (IV), 8-A to 8-F, 17 as amended 

by Bengal Act Vilof 1935—Suzt for declaration 

with aiternative reliefs—Court, ıf can revise 

valuation—Suits Valuation Act , (VII of 1887), 

s. 9. 

By reason of the Court Fees Amendment Act (Bengal 
Act VII of 1935), s. 7, para. (iv), is made subject to 
the provisions of s. &-U which provides for uo en- 
quiry as to valuation of suits and further there is 
8. li, sub-s. (2), of the amending Act, which pro- 
vides “ where moze reliefs than one based on the 
game cause of action are sought either jointly orjin 
the alternative the fee shall be paid according to 
the value of the relief in respect of which the largest 
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fee is payable.” The Court bas now power to revise the 
valuation not only in respect ofthe market-value or 
annual net profits as under the old gs. ¥ and 10 but 
in all cases including those under s. 7, para. (tv), 
although im some cases in which not more than one 
relief 1s sought, its practical application may be 
difficult, where no objeotive standard of valuation 
. is fortfcoming owing to the absence of rules fram- 
cd under s. Y ofthe Suits Vaiuation Act. JITENDRA 
Nata Gd0sE v. HIRENMUY KUMAR SAHA Cal. 794 
—S. 7 (V)(d)—Oudh Cwil Hutes, r. 269-A (d), 

(e)—Sutt jor possession of lund in village together 

with trees and butiding and mesne profsits—U nder- 

proprietary rights by virtue of permanent lease, 
clarmed—Court-fees for valuation of suit and for 
purposes of jurisdiction. 

The suit was for possession of about thirty-one 
bighas of land situated in the village together with 
trees and buildings situated thereon, and tur 
Rs, z,0dd-5 as damages aud mesne profits. The 
plaintiff claimed to have undez-proprietary rights in 
the land by virtue of a permanent lease exevuted 1n 
his tavour by the predecessur-in-interest of the de- 
fendants, Tue lease was said to be for building 
purposes and the plaintitt claimed to have construct- 
ed a building on the land and to have planted a guava 
grove. The yearly rent at which the land in suit was 
leb out to the plaintiff was kes. 10. The plaintul 
had culculated the market value of the lund ut 
twenty times the 1e6nt, that is at kis, 200; 

Herd, that suit came under 3. 7 (vj, (a) of the Court 
Fees Act, and the calculation by tne plaintiff was 
Correct. Mut that under s. í {v), je) of the Vours Fees 
Act, a separate Court-fee should tave becu paid by 
the plaintiff on the market-value ofthe building anu 
the trees of Which pussession Was sought along with 
the land. Ashe prayed for possession not only of 
the land but also of the builuidy and the trees, the 
latter Were ny muen bhe subject-mutter of the suit 
as the land 1tseit; 

Held, further, that as regards the valuation of the 
suit and the appeal for purposes of jurisdiction both 
Gls, (d) and (ey ofr. Z6¥-a of toe Ouul Vivil Rules 
applied. Under cl. id) the value of the land in surb 
for purposes of jurisuictiun will have to be deter- 
mined by multiplying the rental value of the land by 
tweoty. The valuation of the appeal for purposes of 
Jurisdictivcu would also be the same as that for pur- 
poses of court-fee. JWALA DEVI v. AHMED Hasan 





Uuh 297 
——-——$s. 7, 10,11, 12,13. Sze Uivil Procedure 
Uode, LYux,'s. Lio 212 


son. il, Art. 22 (Punjab Amendment— 
Inelusivn of Article in Kules and Orders of Lahore 
Higu Court, iÈ wltra vires. SHE Court Fees Act, 








Loév, Sen, il, Art. 22 6795 
— —Art. 22 (Inserted by Punjap 
Court fees amendment Act VII of 1922)— 


Duis under Art. 22, whether come waders. 5, Ourts 
Vuruution Ace Vist of Lots)—Lovcat Government, tf 
cin frume rules under s. 3, governeny such surtts— 
Luhure Hiyh Court Hutes and Orders, Voi. 1, Ch, 
LLi-O, r, 2—Waether relates to lund ur tminovuvle 
property viher thun tuad—inelusion of Ari. 22, 
Punjud Court Lees Amendment Act, ta Ch, LL4-D, 
Vol. d ts ulura Vires—Suit under Art. 24 to declare 
tut saie does noc affect piarnttj’s reversvonary 
reght—Vuiuaiton for purposes af jurisdiciron — 
Amendinent of x. 4, Duta Valuation Act (Vii of 
iss?) suggested. 
Section J, suits Valuation Act, empowers the Local 
Qoverninent ty make rules subject to the control of 
the GovernosGeneral ja Vounecil, for determining 
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the value of land for purposes of jurisdiction in the 
suits mentioned in the Oourt Fees Act, s. 7, paras. (v 
and (vi) and para, (x), cl. (dj. Paragraph w) deals wit 
suits for possession of land, houses and gardens. 
Paragraph (vi) provides for suits to enforce a right of 
pre-emption and para. (x), el. (d), provides for 
specitic performance of an award. It is obvious that 
a suit under Art. 22, Sch. Il, Oourt Feas Act, does not 
fall under any of these provisions and the Local 
Government is not competent under this section to 
frame any rules governing those cases which do not 
fall under the paragraphs mentioned in the section 
itself, 

Section 9, Suits Valuation Act falls under Part 2 
which is headed “Other Suits’; this section does 
not refer to suits relating to land, and consequently 
the powers vested in the High Oourt by this section 
of making rules can be exercised only inrespect of 
thoss suits which do not relate to land. It ig for this 
reason that r. 2 framed by the Lahore High Court, 
in Un, JiJ-O; Vol. 1 of the Rules and Orders refers 
to immovable property and not land which evidently 
means that ib deals with immovable property other 
than land. 

‘The inclusion of Art. 22 in Ch. ILD of Vol, 1 of 
the Rules and Orders of the Lahore High Court is 
consequently ultra vires, with the result that there 

„is no specitic provision in the rules dealing withthe 
jurisdictional value of the suits that fall under Art, 22 
of Sch. Il tothe Court Fees Act, 

Where a suit to declare that certain gale deels 
should not affect the -plaintifi's reversionary rights 
falls under Art, 22, Sch. If, Court Fees (Punjab 
Amendment) Act, the plaint should be valued for 
jurisdictional purposes ut 3J times the revenue assess- 
ed on the land and not the market-value of the 
property. This would avoid the anomaly of assess- 
lig a lesser value on a declaratory suit where con- 
sequential relief is prayed for anla higher value on 
a similar suit where no consequential relief is pray- 
ed for. 

[Amendment of s. 4, Suits Valuation Act, in view 
of Art. 22, inserted in the Vourt Fees Act, by che 
Uourt Fees (Punjab Amendment) Act of 192z, sug- 
gested.| GHULAM Hussain v. Macanp Lah. 675 
———— Soh. II, Art. 22, Punjab Amendment— 

Suit under, to declare that sale does not affect 

plaints reversionary rights — Valuation for 

Purposes of jurisdiction. See Cours Fees Act, 

1870, Sch. LL, Art. 22 ` 675 
Criminal Procedure Code (Act V of 1898). See 

Banker's Books Evidence Act, 1891,5.6 6384 SB 
—-——8.45. Srg Uriminal Procedure Code, loys, 

s. 87 530 
—— 88.45, 87—“Proclaimed offender", scope 

of—Pruclamation, not strictly in terms of s. òl 

whether makes any difference. 

The term “proclaimed offender’ as used in s. 45 
of the Code of Criminal Procedure, must bə taken 
not in avy technical seuss but in its obvious general 
meaning. If a proclamation has been made in 
respect of person under s. ðf of the Uvods of 
Uriminal Procedure, ıt is sufficient to constitute 
him a proclaimed offender under s. 45 of the Vode, 
IMPEROR Ñ. KAM SARUP Ouuh 530 

26. 54, 56—Police constable acting under 

s. 56, arresting accused—No order tn writing— 

Provisions of s. 54 suttsfiied—Arrest, legality of. 

Section 56 of the Uriminal Procedure Uode, applies 
to cases where a Police Officer is acting not on hig 
own information but on the order of his superior, 
but where facts exist which do attract the applica- 
tun of 8. 54, Oriminal Procedure Uode, itself, there 
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appears no reason why a Police Officer should not act 
under that section ven if the formalities required 
by He 56, Oriminal Procedure Code, are not complied 
with, 

Where the Police constables knew of their own 
knowledge and upon the information supplied by 
the Head Oonstable andthe complainant that a com- 
plaint had been made by the complainant, of house- 
breaking against the accused : 

Held, that they could have acted under s. 54 as well 
as unders. 56,if they had had the order in writing 
required by s. 56; the fact that they didnot have 
thie order, could not preclude the application of 
s. 54 when the provisions of that section were satis- 
fied, Acuar BILAWAL V, EMPEROR Sind 149 


ss. 87,45—Proclamation under 38, 87 
tssued—Duiy of headman of village to report to 
Police, the visits of such person to his villege— 
Failure to report—Ojfence under s. 176, Penal 
Code (Act XLV of 1860), if committed. 

Where it has been proved by the evidence on 
the record that a proclamation under s. 87 of the 
Code of Criminal Procedure was made in respect 
of a person in order to find whether the accused 
(village headman) is guilty under s. 176, Penal 
Code, read with s. 45 (1) (b) of the Uode of Criminal 
Procedure, it is necessary to see whether he 
possessed any information respecting the proclaimed 
peison’s passage through or visit to his village. 
Where if appears that he became aware of such 
person's visit to the village, but failed to give the 
required information to the Folice he is liable 
under s. 176, Penal Code, The fact that the pro- 
clamation was not made strictly in accordance with 
the terms of s. 87, Criminal Procedure Code, does 
not render such person, a proclaimed offender any the 
less, EMPEROR v. Ram BARUP Oudh 530 


s, 88—Prior to sale under 8. 88, accused 
mortgaging property — Government can sell oniy 
equity of redemption—Sutt on mortgage after sale 
of property by Government—Government, if 
necessary party. 

Property which is sold under s. 88, Criminal Pro- 
cedure Code, is the property of the accused, and if 
the accused has before the sale under s. 88 trans- 
ferred any interest in the property, that interest 
cannot obviously besold. Applying this reasoning, 





where the accused before sale has mortgaged the. 


propeity what the Government can sell and could 
sell is nothing more than the equity of redemption 
which onthat day is in the mortgagor, and Gov- 
ernment or its transferee cannot acquire any higher 
rights than the mortgagor had on that day. The 
Government by attaching the property does not get 
any rights in its favour beyond what the section 
specifically provides. Ina suit by the mortgapee for the 
mortgage aeciee after the sale ot the attached property 
by Government, under s. 88, Criminal Procedure Code, 
the Government is not a necessary purty because 
on the day of the mortage suit the Government 
had transferred itsright and, therefore, the only pei- 
son who is a necessaly party in thie mortgage action 
is, besides the mortgagor, ihe person who Was then 
in possession of the property as a subsequent pur- 
chaser of the equity of redemption, thut is to say, the 
auction-purchaser. binDESWARI PRASAD v, Lab 
MUNGABI LAL Pat. 198 
S. 94—Order for production of document— 
Court, tf must give wspection— Order under s, 94, 
Criminal Proceaure Code, directing inspection af 
books— Bank, if can object Powers of Court n 
matter of granting tnepection — Prima facie 
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relevancy of books, must be established — Criminal 

trial — [nspection, 

There is no justification whatever for the sugges- 
tion that when a Magistrate makes an order for pro- 
duction under s. 94, Criminal Procedure Code, which 
he can do whenever he thinks such an order neces- 


sary or desirable for the purposes of the proceedings® 


before him, he thereby commits himself to the pro- 
position that inspection of all the documents, pro- 
duction of which is ordered, must necessary follow. 
Usually inspeetion should only be given of particular 
documents shown to be relevant, and not of docu- 
ments in bulk and the party producing the documents 
in compliance withthe order of the Uourt is not pre- 
cluded from objecting to their subsequent inspection. 

The Legislature has endowed the Courts with wide 
powers of ordering production of documents neces- 
sary for the determination of matters before the 
Court, and fur directing inspection of those documents; 
but it must always be bojne in mind that an order 
directing a person to produce or give inspection of 
his buoks in a dispute to which he is nota party 
involves a serious inroad upon his normal rights asa 
citizen, and the Courts have always seb their faces 
against giving anything in the nature ofa roving or 
fishing commission to inspect documents. The 
Court does not allow a man tosay: “I make such 
and such a charge against my opponent, and now if 
yuu will let me look into his books, 1 will see whether 
ican find some evidence to support it’. If the 
Courts were to make orders for inspection of book 
merely on an allegation that certain facts ole true 
the practice would be open to very serious abuse, 
and the Court might easily bec.me something of a 
menace to a mercantile cummunity, It would be 
open to an unscrupulous person to make a false 
charge, possibly against a business rival,and then 
get inspection of that business rival’s books. There- 
tore it is not the practice of the Court to allow 
inspection of banker's books under the Bankers’ 
Books Evidence Act unless a prima face case is 
made out for thinking that there is sume Matteron 
which the books of the Bank are bound to be re- 
levant, Centra, Bank oF INDIA, LTD. v, P.D. 
SHAMDASANI Bom. 684 S B 
—~ —- S$, 110—S, 110, applicability of—sSection, if 

can be used against, undisciplined people. 

Section 110 is intended to protect the public 
against irresponsible criminal maniacs and despera- 
does and the weapon of public opinion is the 
only one adapted to the suppression of undisciplined 
local dictators. Section 110, Criminal Procedure 
Code, is obviously not intended for use against 
merely undisciplined people such as local bosses 
and taction leaders to clip their wings, to deplete 
their 1esources by an expensive inquiry, to bumble 
their pride by treating them us criminal mad men, 
to advertise publicly their high-handed behaviour. 
To apply the section to such as these is undoubted- 
ly to abuseit. Inre K, 5. RATHINAM PILLAI 

Mad. 866 

S. 117 —Charge against two persons that they 

are desperate and dangerous—Joint enquiry, if 
can be held. 

A joint inquiry under s. 117 (5), Criminal Pros 
cedure Uode, 18 out ofthe question when one charge 
at least is that two persuns are so desperate and 
dangeirous as to render their being at lare without 
security hazardous to the community. There cer- 
tainly can be no such intimate connection between 
two individuals in regard to their characters as to 
render them liable to a joint inqsisition. Jn re 
K, 8. Ratuinam Pyar Mad. 866 


hoang 
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$.117—Conviction by public opinion, when 

proper— Presumption as tocriminality of person. 

Section 117 (4), Criminal Procedure Code, is an ex- 
ception to the general rule of evidence and like all 
exceptions, should be sparingly used and only in ex- 
ceptjonal circumstances. The general rule of law, of 
course, is that everyman is presumed not tobe a 
criminal or an offender until he has been found 
guilty by a competent Court Oonviction by public 


opinion should only be permitted to take the place ° 


of conviction bya Court in rare and exceptional 
circumstances, as for example, where the advent of 
& suspicious stranger in a village coincides with a 
series of crimes and suspicion waxes so strong and 
is so well justified that it may fairly be allowed to 
take the place of proof, and in such unusual cir- 
cumstances, the section sanctions an experimental 
use ofthe security sections. But wherea person has 
lived all his life in a locality and has never even been 
a.ccused beforea Court of Law for any crime, far less 
convicted, there is absolutely no justification for 
any such experiment or for making any presump- 
tion that he is a criminal, not to say a habitual 
criminal. In re K.8.Ratsinam PiLLAl Mad. 866 


Magistrate shall pass orders under s. 133. 

No private person has a right to insist that a 
Magistrate shall pass orders under s. 133, Criminal 
Procedure Code. Whether such orders should be 
passed isa matter of discretion for the Magistrate. 
If he does not choose to interfere, the party aggrieved 
has his norma] remedy in the OivilCourt. SIBTE 
HUSAIN v. EMPEROR All. 642 
———— 8. 139-A - Any person complaining of 

construction, if can compel Magistrate to hold 

inquiry into rights of parties. 

The provisions that an inquiry should be held under 
s. 139-4, Criminal Procedure Code, are intended to 
protest the rights ofa person against whom it is 
proposed fo pass an order under s. 133, Criminal 
Procedure Code. They are not tntended to enable any 
person complaining ofa construction to compel the 
Magistrate to hold an inquiry into the rights of the 
parties cuncerned. Sipre HUSAIN +. EMPEROR 

iea 4 All. a 
-———— $8. , 161- licabilety and sco 0 

ss. 160, 161. ve 4 

Section 160 deals with a Police Officer's power to 
require the attendance of witnesses, and all that can 
be deduced from that section is that in an investiga- 
tion an accused person is not bound to attend if the 
Police require him to do so, Also s. 161 does not 
prevent the Police Officer from examining and record- 
ing the statement of any person who may subsequent- 
ly be accused of an offence since it is therein clearly 
laid down that the Police Officer may orally examine 
any person who may be acquainted with the facts 
and circumstances of the case and that such person 
shall be bound to answer all questions relating to 
such case, put to him by such officer other than ques- 
tions the answers to which would have the tendency 
to expose him to a criminal charge or to a penalty or 
forfeiture. A person who subsequently becomes an 
accused person can, then, be questioned by the Police; 
a fortiori can a person whois not brought before the 
Court at all, and his position in respect of the 
admissibility of statements made -by him differs in 
no way from that of other prosecution witnesses 
whose veracity is to be tested in cross-examiuation in 
another case not arising out of the investigation in 
which the statements were made. In assessing the 
value of his testimony as elicited by cross-examina- 
tion the Magistrate must of, courge take into gonsi- 
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deration the fact that, when the statements which are 
to be put tohim were made, he was in the position 
of being suspected of a criminal offence. SaIvLAL V. 
EMPEROR _ _ Nag. 156 
——-— Ss, 162, 160, 161—Applicability of— 

Statement in investigation other than that resulting 

in trial in which that statement is sought to be used 

— Applicability of s. 162—-Proof of statement. 

The provisions ofs. 162 of the Oriminal Procedure 
Code do not apply to statements made in an investiga- 
tion othr han that which results in a trial in 
which those statements are sought to be used; and 
even in a case Where the provisions of s. 162, Criminal 
Procedure Code, do apply, those parts of the state- 
mont $o the Police which are used in cross-examina- 
tion to contradict the witness must be provedand 
brought on to the record. This can ordinarily be 
done by the admission of the witness that ho made 
the statement, or by examination of the Police Officer 
who recorded it. i the latter course is necessary, 
in order to avoid delay, there can be no objection to 
allowing cross-examination subject to subsequent proof 
of the statement. Formal proof prior to the cross- 
examination of the witness on his previous state- 
ments is therefore unnecessary. Ifthe statement, if 
not admitted, is subsequently not proved, the evi- 
dence based on it must, of course, be disregarded. 
This principle applies whether the provisions of 
s. 162 of the Oriminal Procedure Code, are applicable 
to the statement sought to be proved or not. j 

The use of the statement of the accused,in a com- 
plaint subsequently made by him under s. 211, Penal 
Oode, as of that made by any other person who made 
a statement during the investigation, is governed by 
the provisions of the Evidence Act, and not by s. 162, 
Oriminal Procedure Code. SBIVLAL v, EMPEROR 

Nag.156 
—s.195—Tahsildar proposing to lodge com- 
platnt under s. 188, Penal Code—Sub-Divisional 

Officer asking complaint to be lodged under 8. 183, 

Penal Code—Papers forwarded to Naib-Tahsildar 

for necessary action~—Whether proper complaint 

for prosecution under.s. 183, Penal Code, as 
required by s. 195, Criminal Procedure Code. 

The alleged offence was that when 8 warrant for 
arrears of rent was about to be served on the accused, 
he detected the presence of the person about to serve 
the warrant and shut himself up in his house. On 
this the Tahsildar, made the following report to the 
Sub-Divisional Officer: “The defaulter by his closing 
the door has done an overt act to obstruct a public 
servant in discharge of a public function. I, there- 
fore, propose to lodge 8 complaint under s. 186, 
Penal Code, in the Court of Naib-Tahsildar (Mr. J)). 
Submitted to Sub-Divisional Officer for favour of 
approval as this concerns the general working of 
the taluga." On this the Sub-Divisional Officer endors- 
ed: “A complaint may be lodged under s. 183, Penal 
Code," and returned the paper to the Tahsildar, 
who then added to it “forwarded to Naib-Tahsildar 
(Mr. J.) for favour of further action” : 

Held, that the communications between the Tahsil- 
dar, and the Sub-Divisional Officer did not con- 
stitute a complsint in writing made by a public 
officer to a Court having jurisdiction to try the 
case within the meaning of s. 195, Oriminal Procedure 
Oode. Sysp HABIB v. EMPEROR Nag. 51 
s$s. 197—Accused a public servant when 
alleged offence is committed but ceasing to be so at 
time of prosecution—Sanction of Local Government, 
if necessary —It is enough if the act is done under 
cloak of office. |. 

Section 197, Griminal Proeedure Code f protects a 
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person who is a public servant at the time of the 
alleged incident, even if he ceased to be a public 
servant before the prosecution starts, 

Section 197, applies to acts committed by a public 
officer, although these acts were not part of his 
public duty. lf he committed the act under the 
cloak of his official position, then he is protected. 
To hold otherwise would be to narrow down the 
protection almost to a vanishing point. In re S. Y, 
PATIL OF AMRAOTI Nag. 669 

—8.197-—Complainant examined — Sanction 
obtained later on- Case transferred to another 

Magistrate — Such Magistrate should re-examine 


complainant — Failure, however, held did not, 


vitiate proceedings. 
Where a Magistrate in a prosecution of a public 
servant under s.477, Penal Code, takes the statement 


of the complainant and later on applies for the neces- ` 


sary sanction of the Local Government and after the 


getting of the sanction the case is transferred to an- ` 


. other Magistrate, the latter Magistrate should re- 
examine the complainant. 
(Held, however, that his failure to do so, was merely 
a technical irregularity and did’ not vitiate the pro- 
ceedings.) DESAIBSAI KHUSHALBHAT PATEL v. EMPEROR 
Se ak Bom. 873 
tS 197-—Sanction, if should be addressed to 
anu particular Court or officer — Sanction giving 
facts and prosecution under any section disclosed 
thereby permitted—One section specifically 
mentioned— Prosecution under that section — 
Sanction, held valid. 
. There is nothing in 8,197, Oriminal Procedure 
Code, which requires that the sanction should be 


orders under the second part of the section should 
necessarily be passed in every case. Where the 
preamble to the Government resolution in which 
the sanction for prosecution under s. 197 is given, sets 
out the whole of the facts, the sanction being given for 
a prosecution for any offence which those facts might 
be held to disclose, s, 477, Penal Code, being speci- 
fically mentioned and the accused are prosecuted 
under that and no other section, the sanction is valid, 
DECAIBHAI KAUSHALD :at PATEL v. EMPEROR 
| Bom. 37 
s. 202. Sze Orimizal trial 203 
Ss. 233—Accused consisting of two groups 
gambling at two different places—No connection 
between them as to show one transaction—Joint 
trial and conviction under s. 12, Bombay Prevention 
of Gambling Act—Legality. 

Accused persons consisting of two groups having 
no connection with one another showing that they 
were engaged in thesame transaction and playing 
at different places, cannot be summarily tried to- 
gether unders, 12, Bombay Prevention of Gambling 
Act, and their conviction will be set aside. EMPEROR 
v. SiIVALOMAL Sind 80 
———~S. 234—Accused in fact charged and con- 

victed of two offences—Omission of names of offences 

in charge—Trial, if vitiated. 

Obiter.—The provisions of s. 234, Oriminal Proce- 
dure Code, cannot be evaded by the omission to 
name the offences and sections in the charge where in 
fact the accused has been charged and convicted of 
‘two offences. MOHANLAL BHANALAL GOELA v. EMPEROR 

Sind 374 

—~——~—8.239 (d)—Illegal possession of revolver 

while preparing for dacoity—Accused, if can be 

ointly charged and tried for offences under s. 399, 

enal Code (Act XLY of 1860), and s. 19 (D), Arms 
Act (XI of 1878), 
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The offences of illegal possession of revolver is a 
continuing one and, therefore, having possession of 
such a weapon atthe time of preparation for dacoity 
or at the time of taking partin the dacoity, would 
form part ofthe same transaction. Section 239 (d), 
Oriminal Procedure Code, applies to the case 8nd tite , 
accused can be jointly charged and tried under. 
s. 399, Penal Oode, and s. 19 (f), Arms Ast. Kuazan 


v. EMPEROR Lah. 405 
——— 8. 242. Sze Criminal Procedure Code, 1898, 
s 252 496 (a) 


——— 8.252—Scope and applicability—Procedure 
— Second part, when comes into play—First part, 
whether refers to every appearance of accused— 
Failure to comply with first part—Trial, if 
vitiated. ; 
The first part of-s. 252 of the Oriminal Procedur 

Code, refers only to such evidence as is offered on the 

day when the accused appears or is brought before the 

Court ; it refers only to the initial production of the 


_ accused, and it does not refer toevery appearance of the 


accused. That would be opposed to the plain sense 
of the section the object of which is that such evi- 
dence ae is ready and appears against the accused 
shall be taken directly he appears in Court. If the 
case is initiated ona challan, the accused is pro- 
duced, and the prosecution witnesses on the day fixed, 
The prosecution witnesses who have been bound 
over to appear by the police are then examined. 
If it is necessary to adjourn the. case, such 
witnesses still come under the category of “such 
evidenceasmay be produced in support of the 
prosecution” as they were produced on the date of 


: hearing ; but, where the case is initiated ona com- 
` addressed to any particular Court or officer or that ` l t ; 


plaint, the phrase “such evidence as may be produced 
in support of the prosecution” refers only to such 
witnesses asthe complainant may bring with him and 
who have not been summoned by the Court. Where 
on the day when the accused appears in answer to 
the summons which had been issued, the complainant 
appears and he has no witnesses present with him, 
to examine the com- 
plainant on that day, he failsto comply with the pro- 
visions of the first part of s. 252, but that would not 
vitiate the trial. There is then, no evidence produc- 
ed in support ofthe prosecution, and the next part of 
5 252 then comes into play. 

What the second part of s. 252 authorizes is what 
is done in every complaint case under another name, 
the filing of a-list of witnesses whom the complainant 
desires shall be summoned. It follows, then, that 
after the firststage contemplated in the first part of 
any unsummoned 
witnesses after that date is a matter within the Oourt’s 


. discretion. The factthat the Magistrate summons 


all the witnesses without making a selection or en- 
quiring from the complainant broadly on the points 
in respect of which they were todepose does not 
alter the fact that the acceptance of the list filed by 
the complainant in its entirety is a compliance with 
the second part of the section. Itis only where a 
list is unduly long and appeara to have been filed 
vexatiously that the magistracy avail themselves of 
the power, which the law provides, to scrutinize the 
list to prevent undue harrassment of the accused 
and an unwarranted prolongation of the trial, 
RAHAT ALI v. MUHAMMAD MURAD Nag. 113 
———- 88. 252, 242—Summons issued only for 
offence triable as summons: case—Magistrate, if 
can change mind and re-consider offences disclosed 
before proceeding with enquiry and proceed under 
s. 252, instead of s. 242, 
Though the Magistrate had issued summons to 
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the accused for an offence under s. 426, Penal Code, 
only, he did not apply s. 242, Criminal Procedure 
Code, when the accused was brought before him, but 
informed him then and there that on re-considera- 
tion he held that other offences also were disclosed 
*by tife complaint, and proceeded from that moment 
to apply s.252, Criminal Procedure Code : 

Held, that a Magistrate had power to change his 
mind in regard to theexact offences which thecom- 
plaint disclosed before he began to enquire into the 
case. 

Heid, also, that even if it be argued that he had 
impliedly dismissed a complaint under other sec- 
tions of the Penal Code, than s. 426, he still had 
power to re-entertain a complaint on the same facts 
Without the need of any action by any superior 





Court. In re MALAI Mad. 496 (a) 
~ 88.256, 257— Mistake by Magistrate— 
Whether enough to induce belief that he ts 


prejudiced against accused. 

Magistrates must inevitably make mistakes some- 
times inthe course of the trial of one or othar of 
the cases before them. The fact that they have 
made a mistake cannot possibly in itself induce any 
reasonable person to believe that the Magistrate is 
prejudiced against ths accused. There must be some 
other circumstances in the light of which the ap- 
prehension in the accused's mind arises. M.T R. 
Suppaya Cuettyar v, S.A. 5. B, KARUPPAYA PILLAY 

Rang. 937 
88. 256,257—Accused not able to satisfy 

Magistrate that witnesses named by him would 

give meaiertal evidence— Magistrate wrongly 

UN application— Whether ground for transfer 

of case. 

It may be that the accused is nvt able to satisfy 
the Magistrate that witnesses named by him are 
definitely going to give evidence which is material 
in the case, but that does not necessarily show that 
the application is made for the purpose of defeating 
the ends of justice. Nevertheless, the fact that the 
Magistrate was undera misapprehension as to the 
purpose for which the witnesses were called, and as 
to his being justified under s. 257, Criminal Proce- 
dure Code, in refusing to issue summons, should not 
indicate to any reasonable person, in the absence 
of any other factors, that the Magistrate is prejudic- 
ed agiinst him, M T. R. SUPPAYA Oaxtryar v,8. A. 
S. 8, KARUPPAYA PILLAY Rang. 937 

s. 307 — Assistant Sessions Judge trying 
part of case with aid of assessors —Decision 
appealable to Sessions Judge—Cuse should be 
ceferred to High Court in entirety. 

The High Court, if it is to exercise .its functions 
properly in a reference, cannot approach the 
transaction as a whole with its hands tied as to one 
or more aspects. For the same reason cases tried by 
Assistant Sessions Judges in which the part tried 
with the aid of aysessors is appealable to the Courts of 
Session should, if possible, be referred to the High 
Court in their entirety if an impossible position is to 
be avoided in dealing with references under s. 307, 
Criminal Procedure Code. Emprror v. Haria D .ost 

Pat 780 
——— 8, 342—S. 312, contemplates individual 
statements of accused and not joint statements. 

Section 342, Criminal Procedure Code, does not 
contemplate a joint statement made by the accused: 
it contemplates statements made by the accused 
individually. The section applies to summary pro- 
ceedings as well as long trials. Empnror v. 
_S IVALSMAL Sind 80 


$. 345 (2)—There must be pending pro- 
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secution and permission of Court must Le obtained 

—Composition before prosecution — Magistrate 

cannot hold inquiry into Jactum of such con position. 

Under s 35 (2), Criminal Procedure Ovde, there 
must be a prosecution pending and the permission 
of the Court must be given. Any act of the parties 
done before the prosecution has begun and without 
reference to any Court cannot be a composition 
under this sub-section, and whatever may be the 
Civil rights to which it may give rise can have no 
effect on the trial. 

Where upon a prosecution by complainant under 
s. 337, Penal Code, the accused produces during 
trial, a receipt given by the father of the complain- 
ant and alleges that the complainant had agreed 
not to prosecute him, but the complainant denies 
the payment, the Court cannot inquire into the 
factum of compromise alleged by one and denied by 





the other party under s. 315 (2). Inre M.S. 
Ponxuswamy AYYAR Mad. 369 
— s. 345 (2) (1) (7}—Offence under 3. 420, 


Penal Code (Act XLV of 1860}, if can be com- 

pounded before challan by Police ts put up. 

An offence under sg. 420 of the Penal Coda 
ean only be compounded with the permssion of 
the Court and an argument that it ean be com- 
pounded without permission before the challan 
is put up by the Police would amount to take the 
offence out of the category of the offences menti med 
in sub-s (2) and put if within the categ -ry of 
those mentioned in sub-s. (1) of s. 315 of the Crimi- 
nal Procedure Oode. Sub-section (7) of that section 
lays down that no offence shall be compoun led 
except as provided by that section, and any arran:- 
ment entered into between the parties before ti» 
case comes into Court at all is ineffective. When 
the case had been challaned, it is open to the 
parties to renew their application for compounding 
but then composition can only be effected with 
the consent of the Court. HARSWARUP v. ÙMPEROR 


——— s, 350 (1) Proviso, Chap. 
Proceedings against person under Chap. XXXVI— 
Whether can claim fresh enquiry under s. 350— 
Proviso to s.330 (1D), applic2bility. 

A person against whom proceeding under 
Chap. XXXVI, Criminal Procedure Code, are taken, 
eannot claim under s. 330, of the Code that the en- 
quiry should be commenced afresh ae heis not an 
accused person. The proviso tos. a50 (l), applies 
only inthe case of trials of persons accused of 
offences alleged to have been committed by them U 
Kon Zaw v. Ma AYE Kun Rang. 876 
- ss. 369, 561-A—High Couri, tf can review 

judgment wn criminal case. 

There is no inherent power in the High Court to alter 
or review a judgment in a criminal case, and s. 561-A, 
Criminal Procedure Code will not confer such a power 
on the High Court, LAXMANRAO PARASHRAM DESHUMUKH 
or NAGPUR v. EMPEKOR Nag. 299 
——- S, 413—Complaint wnders. 78, Punjab 

Municipal Act (ITI of 1911)—One aceused acquitted 

and remaining fined Rs. 10 each—Appeal, tf lies. 

A complaint was lodged by the Municipal Com- 
mittee, through its Octroi Superintendent, against 
four persons under s8. 78 of the Punjab Municipal Act. 
One out of them had been acquitted ; the remaining 
three sentenced to pay a fine of Rs. .10 each. An 
appeal was filed against this order: 

Held, that the appeal was not tenable, s. 413, 
Criminal Procedure Code, being a bar toit. 
NASRULLAH BEG v. EMPEROR Lah. 846 
——— $. 421—Sessions Judge hearing Pleader for 
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appellant before admitting appeal—Record of the 
case sent for—After perusal of same, appeal 
summarily dismissed — Whether — tllegality— 
Desirability of noting points for which record is 
sent for, pointed out. — 
Where a Sessions Judge before whom a criminal ap- 
peal is presented hears the Pleader but is in doubt 
whether he should summarily dismiss the appeal, but 
in order to satisfy himself asto the points raised 
by the appellants’ lawyer, he sends for the record 
of the case and having perused the same dismisses 
the appeal summarily, it is not open to the ap- 
pellants to say that they were not given sufficient 
opportunity at the time they presented the appeal, 
It is true thatthe Judge does not in sucha case 
commit any illegality in the course so adopted 
by him but it is desirable in all cases where a 
busy Sessions Judge sends for the record in a 
criminal appeal, which is presented to him for 
admission, that he should note in the order-sheet 
the points for which he is sending for the record 
ia order to satisfy himself as to the correctness of 
the submissions made by the appellants before him. 
It will bedifficult in many cases, if not in all, for 
a busy Sessions Judge to remember the submissions 
which were advanced by the appellants’ Advocate 
which had satisfied him to this extent that he was 
forced to send for the record. Baspzo Kozrrr v. 
EMPEROR SON Pat. 944 
————$, 423 (1) (a). Sas Criminal Rega 


Code, 1898, s. 439 





ss. 439, 423 (1), (a)—Revision against 
acquittal by private complainant, if can be 
entertained, 


Per Stone, C. J. and Niyogi, J., (Bose, J., contra, in 
Order of Reference). The High Court can entertain an 
application for revision against an order of acquittal 
at the instance ofa private complaioant. The power 
appears to be expressly given by s. 439 as read with 
s 423(1) (a) of the Oriminal Procedure Code, as 
limited by s 439 (4). RAGHUNAT..MAL v., PATIRAM 

Nag. 177 
——8.476—Accused suborning evidence before 

Sub Divisional Magistrate in committal inquiry— 

Sessions Judge trying case — Sub-Divisional 

Magistrate, if can file complaint. 

The allegations were that the accused attempted to 
suborn evidence. The alleged attempt was during 
the commitment inquiry and was with reference to 
the commitment proceedings : 

"Held. that they Sub-Divisional Officer who held 
the commitment inquiry had jurisdiction to make 
the complaint under s. 176, Criminal Procedure Code, 
Naxp Kumar SINHA v, EMPEROR Pat. 237 
——8. 476—Perjury, if must be prosecuted— 

Interest of. justice — Conviction should appear 

certain before starting prosesution — Penal Code 

(Act XLV of 1860), 5 193. 

Every case of perjury need not necessarily result 
im the prosecution ofthe person who is guilty of the 
offence. The Court has to see whether itis in the 








- interests of justice te direct the prosecution of the 


on concerned, It is the policy of the law, ag 
DAN fiom,the amendment of the relevant sections 
oF the Criminal Procedure Code, whereby such pro- 
gecutiong have not now been left to private pro- 


gecutors but their conduct has been entrusted’ to- 


the Courts, that in dealing with such matters the 
Court should sce thatthe prosecution is undertaken 

in the interests. of justice and not to satisfy the 
rivate grudge of alitigant: | l 

j Da the Fligh Court is reluctant to inter- 

fere with orders in perjury cases where the Qomita 
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below, after a consideration of the entire material 
on the record, have come to the conclusion that an 
offence has been committed, which it is desirable, 
in the interest of justice, to send for inquiry to a 
Magistrate. 

Held, that under the circumstances of the case, it 
was necessary for the Court to find that the convig-. 
tion of the witness for perjury was practically cer- 
tain before directing his prosecution. Nano Lan y, 
HEMPEROR Lah. 942 
————s, 476 — Proceedings under 8. 476— 

Preliminary inquiry, tf necessary — Notice to 

accused, if required. 

The wording ofs. 476 does not make it incumbent 
on the Court to hold any preliminary inquiry or to 
give accused notice and if an inquiry is held, ita 
nature, method and extent are entirely within the 
discretion of the Court. Nanp Kumar BINHA v. Em- 





PEROR Pat. 237 
ss. 476, 476-B -Sub-Deputy Magistrate 
refusing to direct prosecution under 3. 476-—~On 


~ appeal, District Magist-ate directing prosesution— 

Appeal from'his order, if maintainable. 

Where the Sub-Deputy Magistrate refuses to 
direct prosecution of a witness under s. 476, Crimi- 
nal Procedure Code, for an offenee under s. 193, Penal 
Code, but the District Magistrate undsr s, 476-B, 
directs the prosecution, there is no right of appeal 
against this order. KESHARINANDAN RAMANI v. Em- 


PEROR Pat.899 FB 

S. 488 —“Living in adultery "—Meanin 
explained. 

“ Living in adultery” means something quite 


different from living an unchaste life The prin- 
ciple is that a husband is absolved from the vbli- 
gation. to maintain his wife when his wife has a 
de facto protector with whom shelives and by whom 
she is being maintained as if she were his wife. The 
obligation of a husband to maintain his wife arises 
from the anxiety of the Legislature to protect de- 
serted wives from the bitter necessity of earning a 
living by trading on their sex. That obligation, 
however, ceases when ithas been voluutarily as- 
sumed by some man other than the woman's hus- 
band. No woman can fairly claim a rightto be 
kept by twomen. But it obviously is not the law 
that a man may desert and neglect his wife and 
thus tempt her to unchastity and then resist her 
claim to be maintained by him on the ground that 
she is unchaste. A. T. LAKBHAI AMBALAM V, 
ANDIAMMAL À Mad. 811 
——— Ss. 488— Muhammadan girl between 15 and 

16 years, whether entitled to maintenance. 

A Muhammadan girl between 15 and 16 years of 
age is entitled to maintenance under g. 488, Criminal 
Procedure Code. She is not a child able to main- 
tain herself S. A. HALDAR v. Saruka Br Br 

Rang. 879 
S. 488—Only lawful wife is entitled to 
maintenance. 

Under s. 488, Criminal Procedure Code, a woman 
is not entitled to maintenance even if she has lived 
with aman as his wife for 12 years and -has also 
borne him a child. Only legally married women 
are entitled to maintenance under s, 488, Oriminal 
Procedure Code. A. T. Laxksamy AmBALAM v. 
ANDIAMMAL Mad. 811 
S. 495—Court, if must give reasons, for 

allowing prosecution to withdraw. 

Reasons no doubt for giving permission to with- 
draw a criminal case are desirable, but to say that 
they are essential is, over-stating the law, The 








_Oriminal Procedure Qode makes no such requires 
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ment, and once the consent of the Court is given, it 
rests on the party applying to havethis decision set 
aside to show that the consent was given in dis- 
regard of the judicial exercise of the discretion which 
the Magistrate has to give hisconsent tothe with- 
drawal. DATTATRAYA GovINDRAO PAKODE v. EMPEROR 
n’ s Nag. 130 
————8. 495- Circle Inspector, if can apply for 
withdrawing prosecution. 

Under s. 493, Criminal Procedure Gode, an officer 
of the Police not below a certain rank which the 
Local Government is to prescribe is entitled to con- 
duct the prosecution and is,therefore, by the same 
section, entitled to make an application for with- 
drawal. Wherethe lowest rang prescribed by the 
Local Government is that of the Sub-Inspector and a 
Circle Inspector being above that rank, his appear- 
ance in the case under the instructions of the District 
Superintendent of Police to apply for withdrawal is 
suilicient to enable him to present the application for 
the withdrawal of the prosecution, DATTATRAYA 
GOVINDRAO PAKODE v. EMPEROR Nag. 130 

s. 497—Complaint under s. 409, Penal Code 

—No preliminary enquiry—issue of warrant of 

arrest merely in sworn statement of complatnant— 

Propriety of —Bail, tf should be granted. 

On a complaint under s. 409, Penal Cude, the 
Magistrate should hold a preliminary enquiry béfore 
issuing a warrant of arrest. He should not issue it 
merely on a sworn statement of the complainant, 
without asking him how he proposed to prove his 
allegations. 

Held, that where the Magistrate issues warrant of 
arrest without any preliminary inquiry, the accused 
should be granted bail, Hay Yar v. T'nE KING 

#tang. 176 
s. 517. Ser Criminal trial 213 
————s8. 517, 523—S. 523, applicability of— 

Whether there must be trial or inqutry—Oraer jor 

delivery not possible because of dispute — Oraer 

under s. 923, 1f can be made—Custody of property. 

ln order that s. 517, Criminal Procedure Uode, may 
apply, one of the conditions is that there must have 
been an inquiry or trial in any Criminal Court 
and that such enquiry or trial must have been 
concluded, li by. 16050n of a disputed claim to 
possession, an order for delivery cannot be made, or 
the property may not be finaliy disposed of by aes- 
truction or confiscation or othezwise, the Court will 
not make any order under this sectionat all, but 
leave the payties to their remedy in a Civil Court, if 
any. Meanwhile, it will be quite proper to make an 
order under s. 523, where the propertyis property 
seized in the manner stated in the section. This 
section will equally apply where there has been ana 
there has not been an luquiryor trial, or where the 
property has been ur has not been produced in Vourt; 
in other words, even in a case which comes under 
s. 517, Lf on the facts the Court finds itself unable to 
make an oruer for the disposal of the propeity in the 
Manner indicated therein, it will be open to it to deal 
with the matter under s. 323. 

But in no circumstances, whether the case be one 
under s, 517 or unders. 024, can an order be made for 
detention in Court custody or in the custody of one of 
the parties, conaiticnal on a civil sult being istitut- 
ed; tor, this might mean detention for an indednite 

period, 1f no such suit is brought. MAHAMMAD YUSUF 
v. KRISuNA Monan, ByaTTAOnARJYA Cal. 959 
—- —- §.523— Property stolen—Accused absconding 

—Property. in possession of person not rightful 

owner—Lightful owner, if can be forced to bring 

cwu suit for ts recoug'y. 
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Where the known facts plainly show that the prop- 
erty has been stolen, it would be intolerable to allow 
the person in whose possession the property is found 
to retain it as against the rightful owner, and force 
the latter to acivil suit for its recovery if the accused 


absconds. A.K. A. R. A. UaAETTYAR v. MA Saw HLA 
Rang. 106 
——8. 561-A. Sze Criminal Procedure Code, 
1898, s. 369 299 


Criminal trial— Abetment — Charge of—Evidence 
should be analysed. 

It is a matter of common experience that charges 
of abetment are easily made against accuszd per- 
sons and are difficult to refute. Oonsequently, a 
conviction should not be confirmed unless the evi- 
dence is analysed. MEWALAL SINGH v. EMPEROR 


| Pat. 933 
Alternative charge—Offence established but 
nature doubtful — Conviction for leas. serious 


offence, tf good. 

lt the Magistrate is not able to find for certain 
that facts exist which justify conviction, he should of 
course acquit the accused, but where the Magistrate 
has found that facts do exist which establish that 
the accused person must have committed some 
offence, although it is doubtful exactly what that 
offence was, a conviction far the least serious 
offence is perfectly good. The most that can be 
said is that there cannot be an alternaitve convic- 
tion or for that matter an alternative charge where 
the facts are doubtful but only where the deduc- 
tions from the facts are doubtful. Basu RAM v. Em- 
PEROR All. 617 

Appeal—Case triable by assessors but tried 
by jury — Appeal on facts—Competency. 

Where a jury tries a case which is triable by 
assessors, but no objection is taken during trial 
the accused has no right to appeal on facts. EKABBAR 
MONDAL v. EMPEROR Cat. 891 

Assessors—Optnion of—V alue of. 

The opinion of the assessors is, of course, entitl- 
ed to due consideration especially of intelligent 
assessors and especially when they consider a . 
man guilty, for it is so seldom that that hap- 
pens in capital cases. But when all is said and done 
they have not the legal training which will enable 
them to distinguish suspicion from proof and where 
the evidence against the accused does not travel 
beyond suspicion their conviction cannot be up- 
held, SuvALIGRAM V. EMPEROR Nag. 213 
— Burden of proof—-Defence false — Burden 

still lies on prosecution. 

A conviction ehould not be based upon the failure 
of the accused to make good their defence, Even 
if a defence ıs palpably false, the burden still rests 
upon the prosecution, which must establish beyond 
reasonable doubt that no other alternative than 
the truth of the prosecution case will explain the 
facts. K. V. Ramaswami NAIOK v. Kancaswaml 
OnETTIAR Mad, 501 

Burden of proof—Murder case—Burden of 
proof as to intention or knowledge -Mazxim, actus 
non facit reum, nisi mens sit rea, applicability in 

India, 

In British India the law does not regard, that 
evely cast of homicide is prima facie murder. The 
buraen of proving & certain intent or knowledge—that: 
which in English Law 1s called malice—is thrown on 
the prosecution by the statutory definition of culpable 
homicide and murder; and it 1s not only in cases of 
murder that this burden of proof is thrown on the 
prosecution by statute; that burden is imposed in 
every offence coming within the ambit of the Penal 
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Code. The Maxim actus non facit réum, nisi mens 
sit rea a source of fruitful discussion in Criminal 
Uourte in Mogland, has no application in India, as the 
statutory definitions of the offences: in the Vode in 
each case expressiy contain a proposition as to the 
state of mind of the accused, DALJIT SINGH v. EMPEROR 
| Nag. 204 
Communal considerations — Dispute as to 
possession of bull—Duty of Court. 
No communal considerations can or ought to weigh 
with the Court in deciding a matter in which the 
simple question is which of two parties, if any, has 
made out a claim tobe entitled to possession of a 
disputed bull, MASAMMAD YUSUF v. KRISHNA MOHAN 
Bs ATTACHARIYA Cat, 959 
Compounding of ojfence—Magisirate should 
use his Own discretion after hearing par- 
ties in open Court—Mugistrate though willing to 
ailow compounding, refusing to do so on opinion 
of Police, as disclosed in communication—Procedure 
disapproved. a 
A Magistrate cannot surrender the discretion 
which vests in him to any other Court or to any 
outside agency. Allowing a case to be compounded 
is a judicial act, and auy argument whether com- 
position should be allowed or not, must be addressed 
to the Magistrate in open’ Court either by the pro- 
secuting Counsel or the Prosecuting Inspector. on 
behalf of the Crown or by those who desire the 
composition, It is improper to refer to Police 
authorities by means of correspondence and to 
arrive at a decision as the tesult of that corres- 
pondence. It is even more improper if tne corres- 
pondence discloses, that the decision depended 
entirely on the view taken by the Police. Where 
the prosecution protests against the proposed com- 
promise in open Gourt and if the Magistrate comes 
to a decision after hearing both sides, there would 








—< 


be no objection to aconsidered order; but to pass an ' 


order setting out his opinion thatthe ‘offeuce was 
a minor one and would clearly be compuundable, 
but refusing to allow permission to compound on 
a statement made by the District Superintendent 
of Police, which the Magistrate is not certain that 


he believes, is to exercise no discretion whatever ` 


and ty shirk his responsibilities asa Magistrate. 
Such positive abandonment by the Magistrate of 
his own discretion to that of the District Superin- 
tendeut vt Police undeimines confidence in the 
administration of justice. {Ln re HARPRASaAD 
Nag. 352 
Confiscation—Hri.ence against accused not 
more than suspicion—Conviction, propriety of— 
Crown's right to seize property found on person— 
Extent of—Criminal Procedure Uode (Act V of 
1898), s. 517. 
However strong 





the suspicion may be, the Crown 


has no right to contiscate property seized from an- ' 


other’s possession Without proving that it does not 
belong to him, Section 517 of the Criminal Procedure 
Code confines the powers of contiscatiun to property 
“regarding which any offence appears to have been 
committed or which has been used for the commission 
of any offence’, BHALIGRAM V. EMPEROR 

Nag. 213 


Conspiracy—Hvidexce—Nature of —Proof 
of conspiracy—inferences — Motrwe, af tunta- 
mount 10 evidence—Duty of Judge to direct jury 
to return verdict of not guilty. 

The proof of conspiracy in law is very largely 
inferential, but the inferences Which are to be 
drawn bythe jury and which the jury should be 





diréeted to consider with regard to their conspiracy 
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‘ e 
verdict, must be, even if they are mere inferences, 

supported by solid evidence 

Evidence of motive is not tantamount to evidence 
of conspiracy. Therefore,in aconspiracy case, if 
there is no evidence of conspiracy, but merely that 
of motive, the Judge should direct the jury to return 
8 verdict of not guilty. JIKABBAR MONDAL v. EMPEROR 


Cal. 89OF 
——— Duty of Court — Judge should, in 
cases of murder by poisoning, minutely analyze 


evidence before jury. 

There is no doubt that in all cases of murder by 
poisoning, the only way in which the case of an 
accused can be successfully placed before the jury so 
that they ure in an unassailable position to give 
their opinion one way or the other, is by the most 
minute analysis of the whole of the evidence in the 
case, EKABBAR MONDAL v. EMPEROR. Cal. 891 

Duty of Courts of fact to express opinion. 
it is certainly desirable that Courts of fact should 
express themselves definitely and unequivocally on 
the question whether it isexpedient inbhe interest of 
justice that an inquiry under s. 476 should be made ; 
uthe1 wise the High Court may have to look into the 
facts for itselfand form its own opinion as to whe- 
ther a prosecution is desirable or not, NAND Kumar 
SINLA V. EMPEROR Pat. 237 
Duty of Magtstrate—Everything should be 

done tn order. 

The authority of the Court must be vindicated 
and its orders carried out, but all things should 
bs done decently and in order. GANGAD.aR NATHMULL 
v. CoRPLRaTION OF UALOUTTA Cul. 954 

Duty of Magistrates — Recommendations of 

Poiice—M ugistrates to use discretion, 

Tne habit of the Junior Magistracy and others of 
accepting applications aud recummendations of the 
Folice without exercising their judicial discretion in 
any way commented upon. DATTATRAYA GOVANDRAO 
PAKODE y, IMPEROR Nay.130 

Dying deposittion—Magtstrate taking dying 
deposition shouid not record evidence in committal 

Court. 

lt iswrong fura Magistrate who takes the dying 
deposition turecord tne evidence in the committal 
Court, It means that the accused isin that Court 


precluded from questioning the Mugistrate as 10. 


what happened when the dying depusition wus 
taken. NGA URHIT So v. THs Kine kang 197 
Hvidence — Defence evidence —Kejzection of 

~ Position of prosecutrton. 


pa 


When defence evidence is rejected, the situation . 


simply is as if the evidence had never existed. if 
the defence evidence is believed, it would, of course, 
rebut the prosecution. Lf iv is not believed, the prose- 
cution is left just where it was before the defence 
witnesses were culled. in re KAMALINGA GOUNDAN 
| Mad. 498 
-—— Hiyidence-—Ixvtideace of small boy—ecording 
of. 
4 here the guilt or innocence of the accused 


depends almost wholly upun the evidence of one. 


smal, boy, 1t 13 desirable that the lower Court takes 
that evidence down in the iorm of question and 
answer. JiMPEROR v. Harla DHOBI Pat. 780 

Huidence—Hapert evidence—Value of —Con- 

Dicltidn On such evidence atone, t7 can be based. 

‘he opinion of an expert has a corrobo: ative value 
only and is useful for ascertaining whether the 
direct evidence is true ọr not. it is absolutely un- 
Safe to base a conviction on that opinion only, when 
there is no other evidence in the cage; for 1b can 
never be said with certainty that the weapon with 


- | 
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which the crime is said by the expert to have been 
committed, though found in possession of the ac- 
cused person, was in his possession when the offence 
was committed. Mrr ABBAS HAYAT Kuan v. EMPEROR 
i Pesh., 540 
v—— Evidence—Medical evidence—Duty of Medi- 
cal Oficer to give evidence when required, pointed 
out—Contempt of Court. 
Medical Officers, like other persons, are bound to 
attend Oourt on receipt of summons and to give evi- 
dence if required by the Court. They cannot refuse 


- to give evidence for reasons which they may consider 


to be sufficient, but they should represent to the 

Court as regards fees payableto them. Any dictation 

of terms on which they would give evidence is un- 

necessary and should be avoided. OHAUTHI SINGH v. 

EMPEROR All. 31 

—~—— Evidence — Murder case — Bloodstains on 
clothes of villagers, whether enough to found convic- 
tron. 

Villagers often have blood-stains on their clothes. 
Their occupation isof such a nature as to render this 
inevitable. The existence of afew small blood-stains 
on a man's shirt or dhotiis not enough to found a 
conviction on in itself though itis important corrobo- 
rative evidence when the accused is directly implicat- 
ed by other evidence or circumstances. SHALIGRAM Y 
EMPEROR Nag. 213 
----—  Heuidence—Presumption — Recent possession 

of accused of stolen property, removed from person 

of deceased at time of his murder—Presumption of 
guilt—Whether one of fact-=Discretion of Court to 
draw them. 

The presumption arising out of the accused's recent 
possession of stolen property which had been remov- 
ed from the person of deceased at or about the time 
of his murder is one of fact which are inferences 
which the Oourt naturally and logically draws from 
given facts without the help of legal direction and, 
therefore, fall more properly within the province of 
logic and do not constitute a branch of jurisprudence. 
Such presumptions are always permissive in the sense 
thatthe Court has the discretion to draw or not to 
draw them. Whether the Court is to draw or not 
to draw them must depend upon the circumstances of 
each case. NGA Tore HLA v, EMPEROR Rang. 66 

Evidence—Prosecution witnesses examined at 
committal proceedings—Intention of such witnesses 
to tell different story at Sessions trial~Such wit- 
nesses, relations of accused—Prosecution should 
not cali them at Sessions trial. 

Where it is perfectly plain that certain wit- 
nesses who had been cited as prosecution witnesses 
and who were examined before the committal pro 
ceedings and who are relatei to the accused are 
going to tell a story quite different from the cass 
put forward -by the Crown, the Public Prosecutor 
should refuse to call them at Sessions trial. Nea 
Ba U y. EMPEROR Rang. 926 
; Evidence—Public document — Order-sheet— 

Presumption as to. 

An order-sheet is a public document being a 
record of acts of a public judicial officer and the 
presumption is that it is genuine. The Court would 
require evidence and not mere suggestion to justify 
its rejection. NAND Kumar Sinsav. EMPEROR 

| Pat. 237 
- Hvidence—Public Prosecutor failing to put 
material question to medical witness—Duty of Court. 

If the Public Prosecutor fails te put to the doctor 
a question which the lower Court considers necessary, 
the Court should itself put it. EMPEROR v. HARIA 


DHOBI Pat, 780 
172—G. L—VI 
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——— Identification — Identification by voices 

Reliability of. 

It is never safe to rely on the identification of a 
person by his voice. One is always liable to make s 
mistake. Noa AUNG'KEIN v. EMPEROR Rang. 56 

Identification- Procedure to be followed— 

Each witness should have independent opportunity 

of picking out supposed criminal. 

It is desirable that, when an identification parade 
is held, each person who might reasonably be ex- 
pected to identify an offender should be kept apart 
from the other prosecution witnesses and notremain 
present whilst an identification by any other person 
is proceeding. When one witness has picked out 
some or all of the supposed offenders, the next wit~ 
ness should be brought upon the scene and invited 
to pick oat the person or persons whom he can 
identify, without any opportunity of communicating 
with the first witness who has already done so, 
This procedure should be followed till every witness 
has had an independent opportunity of picking out 
of the identification parade the supposed criminal or 
criminals NGA Po Terr v. THE Kine Rang, 865 
——-——— Inspection. Bre Oriminal Procedure Code, 

1898, s. 94 6848 
Inspection Note by Magistrate—Evidentiary 

value of. 

An inspection note by a Magistrate is not evidence 
and is nothing more then a record made by the 
Magistrate to enable him to understand better the 
evidence to be recorded. Heis entitled toembody in 
his note only facts observed by himself on the spot 
and notthe result of statements made to him there. 
DALJIT SINGH v. EMPEROR Nag. 204 

Joint trial—Some of prosecution witnesses 
also witnesses for defence—Separate trial of ac- 
cused held desirable. 

It is no part of the duty of the prosecution to 
call defence witnesses, and if the case is put in such a 
way that some of the witnesses who are prosecution 
witnesses against one of the accused are also defence 
witnesses for the other, then both the accused should 
be tried separately. Nea Mya Surin v. Tas Kine 

Rang. 868 
Judgment—Appellate judgment based on 
irrelevant matters and entirely on Police Report- 

Appeal held should be re-heard—Notice of appeal, 

if should be given to complainant. 

Per Grille, J., (in Final Order). There is no provision 
in the Code of Criminal Procedure for allowing the 
complainant to be heard when the Crown does not wish 
to argue the case. It is, however, open to the Appellate 
Court to hear the complainant in suitable cases, and a 
discretion in this matter is left to the Appellate Gourt, 

Heid, thatthe judgment of the Appellate Magis- 
trate was based almost entirely on the ground that 
the Sub-Divisional Magistrate had no business to 
find that there was a prima facie case under s. 354, 
Penal Code, and that he should have dismissed the 
complaint entirely on the Police Report, and he 
had quoted a considerable portion of this report 
almost verbatimin support of his opinion. As a 
criticism of the finding of the trial Oourt, in which 
Court afully considered judgment was written, it 
was entirely irrelevant, andthe appeal should have 
been heard on the evidence adduced and the reasons 
advanced inthe trial Court alone. The conclusion 
that was reached bythe Polica Officer who made 
the inquiry was irrelevant for the purpose of the 
District Magistrate's consideration, a8 was also the 


— 





— 





-fact that persons were called as witnesses for the 


prosecution whowere not examined by the Police 
Officer. If the criticism was intended to apply to 


ra 


_ judgment in favour 
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the trying Magistrate, it was improper, as the try- 
ing Magistrate had no business whatever to look 
at the case diary. The District Magistrate was fur- 
ther in error in holding thatthe lower Court should 
take into consideration the evidence of the complain- 
ant, which was entirely hearsay. There was no 
ground whatever for the assumption that the husband 
must have reproduced -what his wife told him and 
that, therefore, the statement was very material. 
Neither did it necessarily follow that, if the woman's 
complaint under s. 392 was false, her complaint 
under s. 354was also false. There was no discussion 
of the case at all, and the Appellate Court had been 
entirely led away by the fact that the Police came 
‘to the conclusion that there was no morethan a pre- 


“paration to commit an offence under a. 354 of the 


Penal Code. Taking all these considerations into 
account the appeal should be re-heard, RAGHUNATH 
v. PATIRAM Nag. 177 
Judgment—Magistrate held did exercise his 
own judgment and did not base it on Police report. 
Where the Magistrate has. not abdicated his own 
of that of the Police whose 
‘opinidn he invited on the question whether the 





compounding should be allowed, and after receiving 


the reply of the Police, he hears arguments on both 
sides, He cannot be said to have not exercised his 
own judgment. Harswarup v. EMPEROR Nag. 89 
————-—~ Jury trial—Trial under s. 397, Penal Code 

(Act XLV of 1860)— Verdict of not guilty — Jury, 

‘af can find accused guilty under s. 323 or s. 325, 
, Penal Code în absence of charge. 

Ina trial under s. 397, Penal Code, if the entire offence 
has been placed before the jury, it would be open to the 
jury to return the verdict of not guilty under s, 397 
and to find the accused guilty under s. 323 or s. 325 
even though no charge had been framed under those 
sections. EMPEROR v. HARIA Dios Pat. 780 

Murder—Conviction for—Tampered evidence 

—Guilt not pro:ed beyond reasonable doubt— Con- 

viction held not warranted. 

Where there are strong reasons for suspecting that 
evidence had been tampered with and there are grave 
reasons for suspecting that the accused was the man 
who committed the murder but on the record as it 
stands itis impossible to say that his guilt has been 
proved beyond all reasonable doubt and thereis a 
support given tothe dying declaration of the deceas- 
ed by an incredible witness the conviction of the 
accused is not warranted. Nea Kin Maunev. Tag 
KING kang. 110 

Murder—Gentle tap with heavy iron rod on 
head of deceased—Accused, held must be presumed 
to know that death would result. 

If one man hits another on the head with a 
heavy iron rod, even if it is only a com- 
paratively gentle tap, he must be held to know 
that death would be a naturaland probable result 
of his action, if that tap does in fact cause the 
death of the person injured. NGA SIT Tun v. EMPEROR 

Rang. 134 

-—-—- Murder—Held, that position of body of 

deceased and wound, indicated that the wound was 

sutcidal and not homicidal. 

Held, that the fact that the body of the deceased 
was iound lying flat with its face downwards, 
having several throat wounds by razor, only one of 
them being severe, indicated that the wound was 
suicidal and not homicidal. EMPEROR v, BHEO UHANDRA 
PrasaD Pat, 171 

Presumption—Accused refusing to give 
account of what happened—Adverse inference 
against accused, if can be drawn. 
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‘obviously wrong conclusion. 
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Persons accused of an offènce may not have a 
very satisfactory explanation to offer for the cir- 
cumstances in which they were found, and they 
may prefer to say nothing, although the allegations 
of the prosecution makethe case very much more 
serious than would the mistake, to which thay 
might otherwise have admitted. One cannot, in all 


cases, draw an adverse inference from the fact that’ 


the persons accused refuse to give their account 
of what happened. 

Where a witness called by the prosecution fails to 
corroborate the prosecution story, itis no part of the 
accused to seek to remedy the omission in cross-exa- 
mination.. E CLARK v. Tne Kina Rang. 902 

. Presumption — Prosecution must establish 
gurit. 

To deal with a case simply upon the ground that 
when the complainant brings his case he must be 
assumed to have a real grievance is not the manner 
in which criminal trials should be conducted. The 
presumption is just the other way. The accused 
must be presumed to be innocent unless the -prosecu- 
tion have satisfactorily and without any reasonable 
doubt shown that the guilt is brought home to ‘the 
accused. Baspzo KOIRI v. EMPRROR Pat: 944 
——— Prosecuting Counsel—Duty of. 

The duty ofa Prosecuting Counsel, in examining 
his own witness and in conducting the case, is to 
elicit the truth rather than to exereise his'ingenuity 
in pressing the case unduly against the accused; and 
what might bea forensic duty in a civil action isnot 
necessarily one in a criminal case. DALJIT SINGH v. 
EMPEROR Nag. 204 

Revision—Interference in — Princitples— 

Interference with appreciation of evidence by lower 

Court, when justified. 

_ Though the High Oourt has a wide power’of inter- 
ference in revision applications to prevent injustice, 
this power is to be exercised in accordance with well- 
It is not, for instance, for'this 
Court in revision to deal with questions of fact or of 
law as would a Court of first appeal. To justify-the 
interference of the Court in‘revision, it must be shown, 
first, that the Judge below has committed some error 
of Jaw; and-secondly, that the accused ‘has -been 
materially prejudiced by that ‘error. This ‘Gourt 
may also exercise its revisional power, even as-regards 
findings offact, in cases where the lower Court has 
totally misconceived the evidence and come to.an 
But it is only very ex- 
treme cases which justify such an interference with 
the appreciation of fact by ‘the lower Court which 
heard the evidence and the Appellate Court which 
re-considered its value, MOHANLAL BHANALAL GOELA:v. 
EMPEROR Sind:3 74 
— Revision—When lies. 

Normally a Court of Revision will not interferewith 
concurrent findings of fact, but where the Oourts 
below have notreally approached the case with either 
a clear appreciation of the issues involved, or a clear 
understanding of the principles of criminal law‘the 
interference is proper. K. V. RamaswaMi Naiox 2. 
RaNGASWAMI OLETTIAR Mad. 501 
—-——-— Sentence. Sze Penal Code, 1860, ae > 

72. 








Sentence, See Whipping Act, 1909, 8.:4 (b) 
& pplng i , 905 


Sentence—Injured person, taking lenient 
view of injury—Nature of offence—Consideration 
of, in awarding sentence. | 
The lenient view of the ‘injury taken by the 

injured person cannot reduce the offence «which 


the accused committed, even if it is taken into 
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consideration as a mitigation which would justify 
a lenient view in passing sentence. Naa Sit TUN v. 
EMPEROR Rang. 134 

Surety —Liability for non-appearance of 


accused—Criminal Procedure Code (Act V of 1898), . 


s. 500—Release under, what amounts to—Accused 
skept ein custody of Mahila Askram— Whether re- 

lease within g. 500—Surety, if liable for movements 

of accused. 

When a Court orders the release of an accused 
under s, 500 of the Code of Oriminal Procedure, it 
has no right or power to put any restrictions on the 
accused's movements, and obviously when an ac- 
cused person is released on the suretyship of an- 
other, the intention is that the surety should have 
control over his movements Otherwise there is no 
sense in making the surety responsible for the at- 
tendance of the accused in Oourt. Therefore, an 
order of the Magistrate that the accused should be 
kept in the Mahila Ashram relieves the surety of his 
responsibility under the bond asthe accused in such 
a case is not actually “released.” The surety 
therefore, will not be liable forthe non-appearance 
of the accused on the date of the hearing. RAGHUBAR 
DAYAL v. EMPEROR Oudh 862 
Transfer— Complaint under s3. 408, Penal 

Code (Act XLV of 1860)—Case sent for inquiry to 
another Magistrate and report received—Magist- 
rate starting fresh inquiry on his own account 
under s. 202, Criminal Procedure Code (Act V of 
1898)—Considerable delay already caused—Com- 
piainantheld had sufficient ground for apprehen- 
sion and that case should be transferred. 

Where a Magistrate starts afresh jnguiry on his 
own account under s. 202, Oriminal Procedure 
Code, after having sent the complaint under 
a. 406, Penal Code, for inquiry to another Magis- 
trate and receiving his report, the procedure 
is irregular, And where apart from the irregu- 
larity of conducting a second inquiry there is also 
the inordinate delay, the complainant may well] feel 
some apprehension that the fate of his case, so 
far as the admission of the complaint under s. 406, 
Penal, Code, is concerned, will not regt entirely 
onthe consideration of the report and the Magis- 
trate’s conclusion thereon and his application for 
transfer, therefore, will be justified. Tyan ALI 
v. HUSAINALI ` Nag. 203 

Witness—Witnesses bound over, not ap- 
pearing—It is for Court to take action. 

Where the witnesses who were bound over fail to 
appear it is for the Court to take action on the 
breach of the Court’s order, and notfor the com- 
plainant. RAHAT ALI v. MUHAMMAD MURAD 

Nag. 113 
Crown—Crown  debts—Priority—Ezistence of ex- 
press enactment, whether affects general right cf 

priority—Civil Procedure Code (Act V of 1908), s. 73 

—Unsecured creditors—Crown's priority—Collector 

acting under s. 46 (2), Income Tax Act (XI of 1922), 

and s. 45, Lower Burma Land and Revenue Act (II 

of 1876)—Clatm to attached property—Such claim, 

whether comes under s. 73. 

There are, various Acts of the Indian Legislature 
which do expressly set out the priority of Crown 
debts in circumstances arising under those Acts, 
but such express enactments cannot be deemed to 
deragate from the general right of priority which 
the Orown has. What these enactments do is merely 
to- make clear that particular application of the rule. 
Express words or necessary implication is required 
to-afieci the prerogative of the Crown jn a Municipal 
Statute, . : 
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The Court holding the assets is bound to recog- 
nise the claim of the Collector acting under the 
Income Tax Act, s. 46 (2), and the Lower Burma 
Land and Revenus Act,s.45 of law that the Orown 
has priority over unsecured creditors in the pay- 
ment of debts. This is a well-known principle of 
law applied both in England and in India. The 
claim of the Collector cannot be deemed to fall 
under s. 73, Oivil Procedure Code, which applies 
only to Civil Courts and although the Collector is 
empowered to exercise all the powers conferred on 
a Court executing a decreas by the Gods of Givil 
Procedure, he does not thereby become a Civil Court. 
There can be no rateable distribution between such 
decree-holderg as come within the scope of s. 73, 
Civil Procedure Code, and the Collector. SEORETARY 
oF State v. Ma NYEIN ME Rang. 422 

Servants. Sre Government of India Act, 


1919, (9 & 10 Geo. V Oh. 101), s 96-B 244 
Currency. Sze Oontract 796 


Custom (Punjab)—Allenatlon—After-born rever- 
sioner—Right to challenge alienation effected 
before his birth—Limitation—Limitation Act (IX 
of 1908), s.6—Punjab Limitation (Custom) Act 
(I of 1920), ss. 5, 6. 

An after-born reversioner has no right to chal- 
lenge an alienation effected beforehis birth, if at 
the time the alienation is effected, there was no 
person in existence who was competent to challenge 
it. If, however, there was a person in existence com- 
petent to objectto an alienation, an after-born 
reversioner has aright to challenge an alienation 
effected before his birth, but he cannot avail him- 
self ofany extension oftime underthe Limitation 
Act onhis own account as time begins to run 
against the person competent to challenge the 
alienation from the prescribed date, and when once 
time begins to run, no subsequent disability stops 
it. In determining the period of limitation avail- 
able to an after-born son, he cannot be deprived 
of the privileges enjoyed by the person through 
whom he derives his right to sue. In other words, 
if the existence of areversioner clothes an after- 
born reversioner with a right to sue, though an 
after-born reversioner cannot claim the benefit of 
s. 6, Limitation Act, in his own right, he cannot 
be deprived of the benefit of the extended period 
claimable by a reyersioner in existence atthe time 
of the alienation. An after-born reversioner suffers 
under the same disabilities as those under which 
a reverszioner in existence at the time ofthe ali- 
enation suffers, and consequently, if the right of 
the reyersioner in existence at the time of the 
alienation is lost by the lapse of time, the right of 


the after-born reversioner is also lost, irrespective 
of his personal disabilities. GosInp v. Ram Lar 
Lah. 341 





—— —- Ancestral property—If can be 
alienated for valid necessity—Compromise prohibit- 
ing sale, gift or mortgage of such property—Prop- 
erty, tf canbe alienated for valid necessity not 
expressly provided, 

Aceording to custom in the Punjab, a person can 
alienate ancestral property for valid necessity, 
Where a doubtful claim to the ancestral property was 
compromised, whereby a party was prohibited from 
selling, gifting or mortguging the property, a sale 
for valid necessity not having been expressly pro- 
hibited, the party can alienate the property to an 
extent which can be proved for valid necessity. The 
compromise should be construed in fair, aliberaland 
reasonable manner Sur Lan v. INDRAT Lah. 743 
———. Necessity—Onus to prove legal 
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necessity —-Bona fide enugiry justifying alienation 
—Alienee failing to. prove necessity but proving 
bona fide enquiry and facts represented to him 
were such as, if true, would have justified trans- 
action—Alienation, if can be upheld—Punjab Alie- 


nation of Land Act (XII Tof 1909), s. 3 (3)—Vendor ` 


of agricultural tribe in debt and unable to culti- 

vate land or recover rent from tenants—Enquiry 

and sanction to sale of land by Deputy 

‘ Commissioner—Held, on facts that sale was aci of 

good management. 

' It is a well-established rule that the onus lies 
on the alienee to prove either that there was legal 
necessity in fact which would justify the alienation, 
or that he made a proper and bona fide enquiry into 
the alleged necessity and satisfied himself as to the 
existence of such necessity. If he fails to prove 
that there wasa necessity, in fact, alienation may 
still be upheld ifhe proves that hemede enquiry 
as tothe existence of the alleged necessity, and that 
the facts represented to him were such as,if true, 
would have justified the transaction. If he dis- 
charges this burden, he is not bound to see that the 
money paid by him is actually applied by the 
alienor to meet the necessity. 

A’ vendor ofan agricultural tribe sold his lands 
to a person not belonging to an agricultural tribe. 
The vendor was living away from the lands and 
could not cultivate it himself and was unable to 
recoyer rents from the tenants. He was in debts and 
had also to pay land revenue which was in arrears. 
The interest was swelling and to save his other 
lands from being lost, he asked permission of the 
Deputy Oommissioner to sell the lands. The Deputy 
Oommissioner on making enquiry under s. 3(3) of 
the Punjab Alienation of Land Act gave per- 
mission to sell land. After the sale was complete, 
the sons of the vendor filed suit to set aside 
the sale on the ground that it wasnot for legal 
necessity and was not an act of good management : 

Held, that the sale was an act of good management 
and could not be challenged by the plaintiffs, 
ATNA Ramv SADHU SINGH 1004 PC 
——__—Ajlenation—Necessity—Payment of decretal 

‘debt, if constitutes necessity—Father taking loans 

to acquire land--Absence of proof of reckless 

extravagance and wanton waste—Alienation 
of ancestral property—V alidity of. 

Alienation made to discharge decretal debt con- 
stitutes necessity. Even if the alienee wasthe pre- 
vious creditor himself, a debt which was not other- 
wise tainted in any manner, can be treated as a just 
antecedent debt. 

Where, therefore, the father alisnates ancestral 
property to discharge a part of the decretal debt, 
to a creditor from whom he had borrowed for acqui- 
sition of lands, the alienation is valid when there is 
no proof of reckless extravagance and wanton waste 
on the part of the alienor, Suze AFZAL v, BULAQI MAL 

Lah. 519 
—— Omission by one reversioner to 
challenge, whether bars others-—Collaterals in 
existence at time of alienationby minor's father 
but not challenging alienation- Suit by minor son 
after limitation but within three years of attaining 
majority, whether barred—Hindu Law— Rever- 
sioner. 

The doctrine that a suit by a reversioner is a repre- 
sentative suit cannot be pushed so farasto lay 
down that the right of the reversioners to contest an 
alienation by the last male holder is a joint and 
indivisible one and that the omission by one rever- 
sioner to sue debars the others from suing at all 
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Custom (Punjab)—contd. : 


Bach one of the reversioners has anindependent and 
individual right to sue though the decree obtained by 
one may enure for the benefit of all. Theright of 
collaterals to succeed is nota single indivisible right 
so as togive each collateral a right of action for the 
whole estate. Each collateral is entitled only to his 
own share. Ina suit for possession if one of the 
reversioners challenges an alienation by the last male , 
holder, he can only succeed in gaining possesston of 
his own share and he is not entitled to a decree for his 
own share aswell asthe shares of other reversioners 
who refuss to join him as plaintiffs and because a right 
to file a suit to set aside an alienation accrues to each 
reversioner separately, the question of limitation is to 
be decided with respect to law governing the plaintiff 
in each case, 

Therefore, where the collaterals of the 5th degree 
who were in existence at the time of the alienation 
by a minor’s father do not challenge it within 
limitation, and the minorson bringsa suit after 
limitation to challenge such alienation, but within 
three years of bis attaining majority, the suit will 
not be barred. JATI KHUBI v. MATU Lah, 218 

na Ancestral land—Ferozepore District— 

Ancestral land in hands of sons of deceased judg- 

ment-debtor—If can be attached in execution of 

simple money-decree, ESNS 

The Oustomary Law inthe Ferozepore District is 
the same as in most other Districts and the ances- 
tral land in the hands of the sons of the deceased 
judgment-debtor cannot be attached by a Oourt in 
executing asimple money decree, the debt not have 
ing been made a charge on the property. GOBIND 
Ram v. GURBAX SINGH ; "Lah. 487 

Applicability—Presumption—Rajput fami- 
ly migrating from Jammu to Gurdaspur Dist- 
rict —Held governed by Hindu Law unless proved 

otherwise. l l 

Held, that in the case of the Rajput family, the 
head of which had the hereditary title of Raja, which 
had migrated from Jammu State to Gurdaspur Dis- 
trict, normally, having regard to their status and 
the history of their family the presumption was that 
they were governed by their personal law, that is the 
Hindu Law, and the burden was on them to prove that 
they were governed by the custom relating to succes- 
gion and alienation which governed the Rajput 
agriculturists of the Gurdaspur District. BALBHADAR 
SINGH v. SAANKAR Das A Lah. 426 

Succession—Awans of Shahpur District 

—Non-ancestral property of sonless proprietor 

—Daughter, whether married or unmarried, succeed 

in preference to collaterals. pi 

According to the custom prevailing among the 
Awans of the Shahpur District, daughters, whether 
married and unman succeed a the rp 
cestral property of a soniess proprietor in preieren 
to sallaterals. are Suze v. SAT BHARAT Lah, 966 
maa Awang of Shahpur District—Self- 

acquired property—Married daughter a preferential 

heir to ith degree collaterals _ 

Held, that the judicial instances cited were sufficient 
to rebut the presumption arising from the entries in 
the riwaj-i-am and that among Awans of Shahpur Dis- 
trict, the married daughter is a preferential heir to 
the self-acquired pope ot a fags i a againn 

t egree, ; 
the collaterals of the g eas 
_——-— Married daughters—Tullas of Shah- 
pur District —Married daughters, if inherit father's 
estate. 
Under Oustomary Law, among Tullas of Shahpur 
District, married daughters do not inherit their 
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Custom (PunJab)—coneld. 
father’s estate in any circumstances. This custom 
governs all the Mussalman tribes of the District. 
NAWAB v. SUBHANI Lah.158 
Will -Awans of Rawalpindi—Power to 
make will of an:estral property—Will by Awan 
of such property in favour of daughter— 
e Vabidity —Custom recorded in Customary Law— 

Presumption of correctness. 

Among Awans of Rawalpindi District there is an 
unrestricted powerto make a will even in respect 
of ancestral property in favour of persons of the 
same tribe and a valid will of ancestral property 
can be made in favour of a daughter, 

A statement of custom recorded in the Customary 
Law carries with it a presumption of correctness 
even ifit is not supported by instances. BAJAWAL 
K an v. Bano Lah, 1002 
Cy pres- Subscriptions paid by persons to Committee 
. of members amongst themselves, for carrying out 

well-defined charitable purpose~ Object impractic- 

able—Committee, if trustees—Committee,if can 
abandon scheme or make cy pres application of 
funds—Trusts., 

Where the subscriptions were paid to the Com- 
mittee of persons chosen by subscribers from amongst 
them for the purpose of fulfilling a specific and well- 
defined charitable purpose, a complete trust is creat- 
ed to apply the funds in carrying out the objects 
mentioned. Ifthe object has become impracticable, 
the subscribers, have a clear right to the return of 
their subscriptions pro rata, subject only to the 
rights of thetrustees Themembers of the Committee 
are trustees in cither event: inthe event of imprac- 
ticability being shown, they are trustees for the 
subscribers ; if, on the other hand, impracticability 
is not shown, they still have to carry out the trust. 
In case of impracticability of the object of the 
trust, the trustees cannot abandon the scheme, be- 
cause that isnot a matter in their power at all 
nor can they, without recourse to the Court, make a 
cy pres application on the ground that there was a 
general charitable intent. COMMISSIONER LUCKNOW 
Division v. Deputy COMMISSIONER OF PARTABGARH 
` 458 PC 
Damages. Ser Tort 19 
- Measure of— Nominal damages when to be 





given. SEE Oontract 812 
Damdupat, Sze Interest 731 
De son tort. 


Sze Civil Procedure Code, 1908, 5. 2 
(11) 805 
Debtor and credltor—Tender—Payment by voucher 

—Creditor accepting voucher and presenting it at 

treasury—Voucher not cashed due to mtstake of 
creditor in endorsing it—Tender held valid. 

Ordinarily, payment of money by cheque or 
voucher need not bea valid tender and the same 
may be received subjsct to being honoured later 
by the bank or the treasury. But where the 
voucher which has been accepted by the creditor 
and presented to the treasury would have been 
cashed but for a mistake inthe endorsement due 
to want of care onthe part of the creditor, there 
is atender by the debtor when the voucher has been 
accepted by the creditor. DEPUTY COMMISSIONER OF 
PARTABGARI v. PURAN CuAND-Har NARAIN All. 881 
Decree—Adjustment of decree—Agreement between 

parties— Effect. 

A decree can be adjusted or satisfied by the mak- 
ing of an agreement between the decree-holder and 
the judgment-debtor. An obvious instance is the 
taking of a negotiable instrument which is nothing 
but a particular form of promise. The decree-bolder 
may. accept andthe parties may have recorded jin 
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lieu of the performance of the terms of the decree an 
agreement to perform something else. In that case 
it isthe new agreement itself which has been ac- 
cepted and which is recorded and not the perform- 
ance or the terms of the agreement ; the latter would 
be substituting a new decree. Surput SINGH v. 
MAHARAJA BAHADUR SINGA Cal, 282 

Consent decree—High Court, if has inherent 

power to vary it by consent. 

The High Court has no inherent power to vary a con- 
sent decree by consent. It is true that O. XX, r. 3, Civil 
Procedure Code, does not apply in terms to the 
High Courts, but the principle applies, and the main 
principle is that a decree once passed is immutable, 
subject of course to review or to any subsequent 
order or decree which may be passed on appeal and 
subject only, to que specific provision, O. XX, r. 11, 
(2). The fact that the decree is by consent makes 
no difference whatever. It is a fallacy to suppose 
that because it was “ made by consent" that it can 
be varied by consent. It is a decree and not a 
contract. BURPUT SINGA v. MAHARAJA BAHADUR SINGE 

Cal. 282 
Execution—Agreement superseding original 
decree recorded as adjustment—New agreement, if 

capable of execution—Civil Procedure Code (Act V 

of 1908), O. XXI, r. 2. 

A decree once made cannot be §varied. Where, 
therefore, an adjustment is recorded superseding the 
original decree, the new agreement is not capable of 
execution. The same isthe position if the decree- 
holder has accepted in satisfaction an agreement 
which itself contains a condition or term that the 
subsequent agreement shall be capable of execution, 
The agreement is capable of being recorded as an 
adjustment but incapable of betdgthe subject-matter 
of execution. Surpur Sines v. MAHARAJA BAHADUR 
SINGH Cal. 282 
-— Validity—Binding nature of—Decree, if 

can be declared void, because it is based on wrong 

principles. Ne 

A decree is an adjudication of a Civil Court and 
is binding on the judgment-debtor and all those 
claiming from or through that judgment-debtor until 
it has been set aside, or shown to be void. A dec- 
ree is void if the Court had nojurisdiction to pass 
it, or if itis passed against a dead person, or against 
a person who has never had an opportunity of ap- 
pearing. It is voidable if it is obtained by fraud 
or collusion A decree cannot be declared void 
because it was based on wrong principles. Such a 
decree can be corrected by a Oourt of Appeal, but 
once the opportunity for appeal is past, it is as 
binding asa decree whichis passed on the most 
clear and correct principles of law. MADIVALAPPA 
IRAPPA v. SUBBAPPA SHANKREPPA NADAGAUDA 

Bom. 184 

Deed —Construction—Deed of settlement—Dispute as 

to succession to taluqdari estate between paternal 
grandmother and nearest male agnate of deceased— 
Deed of settlement between parties —Lady made life 
tenunt regarding certain property—One of clauses 
empowering the lady to utilize and spend principal 
and interest on mortgages without possession as she 
liked —Next clause empowering her to get mortgages 
redeemed and deal with them in same way as mention- 
ed in previous clause — Held she could not accept 
any amount she pleased in redemption. 

Disputes arose as tothe succession of a taluqdari 
estate between S, the nearest male agnate of the 
deceased, and R the deceased's paternal grandmother., 
These disputes were settled on terms embodied ing 
deed of arrangement between them. Under the 
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settlement the grandmother was constituted the 
tengnt for life of the villages: owned by the deceased 
atid was expressly precluded from burdening or 
transferring them. On her death the villages life-rented 
by her were to become the property of S. The movable 
property left by the deceased was to remain in the 
pogsession of R with power “to make anysort of 
transfer.” Another paragraph dealt with “several 
mortgege deeds without possession” standing in the 
names of previous owners of the estate; asto these 
'R was empowered to utilisé or spend the principal 
and interest “in any way she likes.” Then followed 
pars. 8 which was thus expressed: “That there are 
several properties also which stand mortgaged with 
posséssion to the estate regarding which it has been 
settled that if the mortgagors get these properties 
redeemed from R or the sid MThakurain Sahiba 
realizés thé amount due under them by meane of a 
suit, then she will have the same powers as regards 
thdt money and the interast thereon as have been 
laid down in para. 7, but R shall haveno power to 
tranbfer these mortgagee rights” Under para. 9 
it was provided that S “shall be entitled to 
and. enter’ in possession of the entire property 
Mmentiòned in paras: 6 to 8 which will be left at the 
timeoft R's death: 

Held, taking into consideration all the circum- 
staiices and rejecting the contention that under 
para, 8 of the deed R was at liberty to accept any 
sum she pleased, however small, in redemption of the 
mottgages in question that the sound interpreta- 
tioh of the condition—“if the mortgagors ‘get these 
properties redeemed: from R”—was~“if the mort- 
gágòrs redeem the properties by paying up in full 
the mortgage moneys’. GAJENDRA BHAH v SHANKAR 
Bakasy SINGH 988 PCG 
— m Construction—Lease or mortgage—Tests 

stated--Difference between 

The test’ whether a document is a lease or a 
mortgage is whether there isa secured debt and a 
right of redemption. Ina zerpeshgt lease properly 
so-called; there isan advance to the lessor. in con- 
sidération of which the lessee is given possession of 
the land for aterm during which he recoups him- 
self for thesum advanced and interest out of the 
profits 'of the: land of which he is put in possession. 
There‘is no question of redemption upon paying off 
an advance. The lease terminates at: the expira- 
tion of the ‘term and the lessor may re-enter as on 
thé’ termination of any other lease. The re-entry 
dogs.not ‘depend upon the re-payment of the ad» 
vance. - The difference is that in the case of a 
mortgage the: debt owing by the mortgagor to the 
mortgagee is re-payable to the mortgagees, whereas 
a premium’ or payment of rent in advancein a 
transaction which indaw is a lease would not be so 
re-payable. DILDAR Hussain v. Sappip Pat. 935 
-Construction—Reading of words in docu- 

ment to reconcile conflicting clauses. 

A Court of construction s entitled to read words 
into'a document if that procedure is necessary in 
order toteconcile conflicting clauses or otherwise 
to: give effectto whatthe Gourt considers from a 
perusal of the whole of the document to have been the 
real intention of the parties, but, it is not entitled to 
read-words which are not there into a document if the 
document as it stands can be given a rational mean- 
ing. WELLINGTON Ornrma Co. v. PERFORMING RIGHT 
Sooty; LTD. : Bom. 408 
== :- Constraction~Surety bond—Meaning ambi- 

guous—-How to ve constructed—Provincial Small 
’ Gaure Courts Act (IX of 1887), s. 17 (l, proviso — 

a Performanee- of the’ ‘devree-” refers:to ex parte 
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decree—Security bond ambiguous—Surety is dis- 

charged when ex parte decree is set aside. 

If there is any ambiguity in the meaning of 
a surety bond, thenthe bond must be construed in 
the light of the order directing the security to be 
given. 

The proviso to s.17 (1), Provincial Small auses 
Oourts Act, states that when there is an applica- 
tion for setting aside an ex parte decree the ap- 
plicant shall at the time of presenting his appli- 
cation give security to the satisfaction of the 
Court for the performance of the decree. The 
only decree referred to in the commencement of 
the proviso is an ex parte decree and, therefore, 
when the later sentences of the same proviso refer 
“to the decree” it can only mean the ex parte 
decree which has been referred to in the earlier 
part of the proviso, Ifthat decree is set aside it 
follows the surety is discharged, for, under s. 17 (2), 
the only manner in which the eurety may be pro- 
ceeded against is that provided by s 145 of the 
Oode of Oivil Procedure and that allows the dec- 
ree “to be executed against the surety.” If there 
is no decree under which he can beheld liable it 
is obvious he cannot be proceeded against. 

Oonsequently where the terms of the security bond. 
given under proviso to s. 17 (1), Provincial Small 
Causes Court Act, are ambiguous, the surety is dis- 
charged, ifthe ex parte decree is set aside. Dawoop 
v. RAMPRASAD Nag. 547 


Dekkhan Agriculturists’ Relief Act (XVII of 
1879),s.13. Sze Hindu Law 240 

Divorce—Paternity of children in question—Rither 
of the spouses, if can adduce evidense of non-inter- 
course after marriage. 

Where the paternity of infants is in question 
neither the husbahd nor the wife is permitted to give 
evidence of non-intercourse after marriage to bastar- 
dize a child born in wedlock and this rule applies to 
proceedings instituted in consequence of adultery, 
ROBERT CAMERON OuAMARETTE V. Mrs. PHYLLIS Ersen 
CHAMARETTE Lah. 619° 
Divorce Act (IV of 1869), s. 55—Order of Court 

after hearing arguments—Appeal under s. 55— 

ompetency of. 

Where during proceedings under the Divorce Act, 
the Court after hearing the parties passed an order 
and the party affected appealed under s. 55 : 

Held, that there may be some orders of a formal 
character against which an appeal would not lie, but 
this was an order which was passed by the Oourt 
after hearing the arguments of the parties and appeal 
was competent. RoBERT OaMERON Ov AMAREITE V. 
Meas. Puytirs ETLEL OHAMARETTE Lah. 619 
Dying deposition. Ser Criminal trial 197 


Easement—EHasement of necessity—How and when 
arises—Inconventence arising on its denial to party 
claiming it, whether sufficient to establish tt. 

To establish an easement of necessity it is not 
sufficient to show that ifthe easement is denied, the 
party claiming it will be put to inconvenience. 
An easement of necessity arises when immovable 
property is transferred by one person to another. 
It ariges infavour of the transferee ofa property 
if the easement is necessary for enjoying the subject 
of the transfer, i. e., when the property cannot be 
used at all without-exercising it. An easement of 
necessity doesnot ariss where it is.merely neressary 
tothe reasonable enjoyment of the property. It must 
have been a necessity existing at the time of the trans- 
fer of the property. BALERISANA Das v. Sayan 
SUNDER MANDAL l Pat. 516. 


+ 
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Use of channel merely as licensee—Lost 

‘grant, 1f can be presumed. 
= The right to usethe channel cannot besaid to 
have alegal origin in a lost grant in cases where 
the persons are allowed to use the channel merely as 
dicensees. ABDUL HAQUE v. TARABANNESSA Cai. 320 
Ejectment—Plaintiff suing defendant in ejectment 

— Held plaintiff failed to make out his title to sue 

—Question of defendant's qualification, held un- 

necessary. 

Held, on evidence and agreeing with the High 
Court, that the plaintiff failed to make out his 
title to sue in ejectment the -defendant and that 
therefore their Lordships found it unnecessary to 
‘enter upon the question of the qualification of the 
‘defendant to occupy the office-of mahunt : 

Held, also, that the plaintiff's allegations as to 
‘custom were inconsistent and that there was no 
reliable -evidence of the plaintiffs due appointment 
to ‘the gaddi in question under‘any of the customs 
‘alleged. SHATRUGAN Das v, BHYAM Das 633P. 0. 
Sult. Sze l ANDLORD AND TENANT 268 


‘Election Offences ‘and tnquirles Act (XXXIX of 
1920), 8. 12—Execution of order for costs—Pro- 
cedure-—Right of appeal. 

Unders. 12, Elections Offences and Inquiries Act, the 
‘procedurefor the execution of the order for costs under 
execution isthe same as that-of a decree for ‘the pay- 
‘ment of‘money made'‘by the Gourt of the District Judge. 
Therefore, it imports that the ordinary incidents of the 
‘procedure of that Court are to attach and also that any 
general right of appealfrom its decision attaches. 
‘ABDUL JABBAR PALWAN v, A ZIZAR Ra: AMAN MEA 

Cal. 682 
Electricity Act (IX of 1910), 5.2 (C) Rules 

‘under s. 37 (4), r. 106— Consumer '—Scope of. 

‘Phe definition of “ consumer” in s. ‘2 (e) of -the 
Electricity Act includes any person who is‘sup- 
‘plied with energy by a licensee, and any person 
‘whose -premises are for the ‘time being ‘connected 
‘forthe purposes of a supply of energy ‘with the 
‘works of a licensee.‘ Prima facie, it should- be 
‘enough to prove either that energy was supplied for 
the use of the persons or that the persons were 
owners or occupiers of:premises connected up with 
the licensee’s electric system. BHAGALPUR BLECTKRIO 
PurrLY Oo., Lip.:v. Hart Prasan SABAT Pat: 940 

$..44, Ser ELECTRIOITY Act, 1910,-s. pah 





healt 





‘$8.50,44—Offence against company~~Person 
‘tn¢charge of company— Whether “person aggrieved " 
A person who is directly in charge of the proper- 

ty of an electrical company comes within the-descrip- 

tion of the “person aggrieved” by any offence against 
the company, or by any tampering with its’ meters, 
or wrongful appropriation of electric current. 

BHAGALPUR HLEUTRIO Supriy Co., LTD..v, Hart PRASAD 

BAHAY “Pat, "940 


Encroachment—Measurement-0f area of land— 
Nature and value of—Boundary marks must be seen 
‘to see, tf ‘there has been encroachment. 

Held, that. the measurements of area of the land weie 
only intended to be descriptive, that the settlement 
records rélated primarily to.maps which showed or 
ought to show the existing boundaries, -and that the 
intention of the record merely was that any parti- 
cular person was entitled tothe land within those 
boundaries. Unless it was -shown that there had 
been a disturbance of the actual boundary marks on 
the site, any argument based on measurements was 
of very little-value and an argument based on area 
was of.less value still, because there may have. been 
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.an encroachment in any direction or in any part of 


the plot. Ram Kissen v. PASLAD AU. 
Endowment. Szs Hindu Law 993 
Estoppel. Sree LANDLORD AND TENANT 268 
-—_—-~- See Transfer of Property Act, 1882,.s. 43 


Estoppel by negligence and representation 
~—-Conversion~~Pledge—Hailway receipt—Whether 
document of title—Contract Act {IX of 1872), 
8. 178—Bank giving advances on such receipt- 
Receipt handed -over to pledgor to collect goods for 
storing them in Bank's go-down—Pledgor re-pledging 
it to another Bank—Such Bank bona fide giving .ad- 
vances—Suit for conversion —Suit, if can be based 
on estoppel by negligence — There must be -duty cast 
between the parties. 

The railway receipt isa document of title within 
the meaning 0f.8. 178 of the Contract Act, 1872, and 
a pledge of the railway receipt operates asa pledge 
of .the goods, though by the general law a pledge 
of documents isnat.prima facie deemed to be a 
pledge of the goods. The pledgee does.not lose his 


‘right .of property as pledgee by parting with -the 
custody of the railway receipts or by entrusting 


them tothe merchants or their agents or manda- 
tories for the-special purpose of convenient dealing 
‘with the goods by .collecting them and putting them 
into the pledgee’s go-down. Such a,procedure is in 
the usual course of business and is obviously either 
necessary or at least convenient for the conduct of 
the business. Where the merchants after the pledge 
of the receipt witha Bank re-pledge the same with 
another who -takes ‘the pledge bona fide, nd action 
for conversion can be foundedon the ground of es- 
toppel by -negligence or representation. The type of 


-estoppel, which enablesa party as against another 


-party to claim a right of property which in fact he 
does not possess is.described as estoppel by neg- 
iligence or by conduct or by representation or by ‘a 
holding ont.of ostensible authority. But the neglect 
must be inthe transaction itself, and be the proxi- 
mate cause of leading the party into that mistake ; 
and.also, it must be the.neglect of some duty that 
is owing -to the .person led into .that ‘belief, or, what 
comes to the same thing, .to the general public of 
whom :the-person isone, and not merely. neglect . of 
‘What would he-prudent in respect to.the party him- 
self, or even of some duty owing to third persons, 
with. whom those seeking to set up the estoppel-are 
not privy. In this case the Bank does .not owe -any 
duty tothe subsequent pledgee. There,is no relation- 
ship of contract or agency. Not only is there. an 
absence both of any duty or of any.thing amount- 
ing to a neglect of usual precautions, .but there 
is on.ground for-finding any representation. . There 
is no reason for the Bank to think that they 
were repiesenting to any .body that the .merchants 
had any title to dispose of the goods. The railway 
receipts are not dangerous things ;.there is no ques- 
tion of arming.the merchants with them. -It.is only 
in special conditions of fact that an.estoppel by 
representation can he established. The -railway 
receipt, though a document of title, is in form, mers- 
ly an authority-to-take delivery of the goods and 
the possession of such.a document contalas no re- 
presentation that the holder has any implied augho- 
rity orright to dispose of the goods, It is at ‘the 
best, an ambiguous document, Its possession’ no 
more conveys a representation that the merchants 
were entitled to dispose of the property than . the 
actual possession of the gouds themselyes would, have 
conveyed any such representation. It is not like a 
negotiable instrument ; the possession of the railway 


.a usual practice, so that failure to 
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\ receipt is no more significant for this purpose than 


the possession of the goode would be. It is clear 
that no plea of estoppel can be raised in the 
cases where the merchants pledged the goods them- 
selves after having obtained delivery under the 
railway receipt. The fact that first pledgee does 
not put his seal on the receipt by way of warn- 
ing, is immaterial, specially in the absence of 
adopt it can 
be charged against the party but even if it 
‘is, it would still beof no avail because there is no 


‘duty as between the parties to adopt any such prac- 


tice. The duty may be,“ tothe general public of 
whom the person is one.” There is a breach of the 
duty if the party estopped has not used due pre- 
cautions to avert the risk. The detriment may en- 
title the innocent third person either to prosecute or 


-to’ defend a claim. His identity may be ascertain- 


able only by the event, in the sense thathe has 
turned out to bethe member of the general public 
actually reached and affected by the conduct, negli- 
“gence, representation or: ostensible authority. 
“MBROANTILE BANK OF INDIA, LTD. v. CENTRAL BANK oF 
-INDIA, LID. 745 P.O. 
—— Estoppel by record—Transfer of Property 
-- Act (IV of 1882), whether cuts it down—Decree 
- making maintenance charge on property—Charge 
tf binding on bona fide transferee of property 
without notice. 
- The Transfer of Property Act does not purport to 
cut down estoppels by record. 
When a decree has been passed in a suit, the 
cause of action merges in the decree. This is 
known as transit in rem judicatam. Thereafter the 
‘rights which founded the relief claimed for ever go 
and they are re-placed by the rights created by the 
decree. -So viewed, it willbe seen that it matters 
not at all whether the maintenance holder had a 
‘claim for maintenance because she was a Hindu 
widow having a widow's estate or whether she was 
‘a-wife or whether she or he founded on some other 
‘ground. After the .decrée, the old rights are re- 
placed by the new The new rights spring from the 
decree. The person now haga right to mainten- 
-ance because the decree -gives her that right; the 
person has: a charge because the decree creates a 
charge in her favour. The judgment not only 
creates aright, it: works an estoppel. From this 
angle judgments are divisible into two categories : 
(a) judgments in rem (which attract s. 41 of the 
Evidence Act), and (b) other judgments. The judg- 
ment creating the charge inthe suit in which, inter 
alia, maintenunce was claimed falls into the second 
class. ‘The relevant difference between the two 
classes is that judgments tn rem are binding against 
‘all the world and other judgments (or decrees) are 
only binding on parties and their privies. 
. The privy cannot be heard to say or lead evi- 
dence to prove thatthe land is not charged. The 
term “privy” inthis connection isa term of the 
law meaning a partaker whois not a party, that 
is, in this connection, it includes all-who derive 
title tothe landthe subject of the charge from one 
who was a party tothe suit by the decree in which 
the land was charged. That is to say, there is here 
privity of estate, the transferee here being in the 
position of the-feoffee. No party to that suit could 
Bscape the burden created by it to pay main- 
enance and to have the property charged as 
-equrity for that payment. A privy to such a 
arty ‘is, in like case. It includes bona fide trans- 
- yee from a party without notice of ‘the charge, 
`. he can set aside the decree, well and good. If he 
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cannot, he can neither be heard to say that the charge 

isnot binding orthet the maintenance isnot payable. 

AHSAN HUSSAIN v. MAINA Nag. 949 

Evidence. Ser Criminal trial 31 

Sze Practice 

—-——— Admissibility—Entire body of lafdlords 
filing road cess return—Statements therein, if can 
be used by one against the other. 

The Road Cess Act does not stand in the way of 
admission of road cess return filed by the entire- body 
of landlords and the statements made by all the 
proprietors can be used by one of them against the 
other. MAHABIR Ram Marwari v, Buapar MANDER 

ih, Pat. 129 

Evidence Act (l of 1872), ss. 8, 9 -Accused 
charged with cheating by importing gcods in port 
of Karachi by declining Customs Authorities— 

Evidence of previous connected visit of accused 

to another port for similiar object ~Admissibility. 

Ses Pena Cone, 1860, s. 420 374 

8. 13—Suit for declaration of title to 
property mortgaged by predecessor-in interest— 

Mortgage deed, admissibility of, in proof of title as 

assertion of right. 

An act of transfer by way of sale or mortgage of 
property necassarily involves the assertion that the 
trausferor owns the interest transferred. It is, there- 
fore, 8 transaction by which the right is claimed or 
asserted, and consequently a mortgage of the property 
in dispute by the predecessor-in-interest of the plain- 
tiff is admissible in proof of his title. IHSAN 
ILAGI v. Ara ULLAH Lah. 769 

8. 25—Abkari Officer investigating offence 
against Bombay Abkari Act (V of 1878), whether 

a Police Officer within s. 25, 

An Abkari Officer investigating an offence against 
the Bombay Abkari Act in exercise of the powers 
conferred upon him in Ch. IX of the Act, is a 
Police Officer within the scope of s. 25, Evidence Act. 
BaGaco KANDERO v. EMPEROR ` Sind 968 F B 
$. 34—Scope—Witness producing account- 

book being reliable -and having personal knowledge 

—His statement, as enough proof of liability based 

on those books, if can be admitted. 

It clearly follows from the text ofs 34, Evidence 
Act, that the production of account-books; alone is 
not enough to make a person liable. But it is a 
question of fact as to how much evidence is re- 
quired to create the liability when taken together 
with the books of account. Every case shall have 
to be decided on its own merits and n> ruling can 
help in doing so. Ina case where the witness, who 
produces the account-books, is reliable and has 
personal knowledge, the Courts may accept his state- 
ment as enough proof combined with the books of 
account. In cases, however,in which the witness 
is not reliable at all, the Court would require more 
proof, Firm Kuupa Baxass-Nour ILAHI v. Yasin 

Pesh 598 
- 8. 35—Kotwar book containing births and 
deaths held, fell under s. 35, Evidence Act. 

The Kotwar book containing the register of births 
and deaths is an official book which the Mukaddam 
has to maintain in accordance with the law, as laid 
down in s. 35 of the Evidence Act. The O. P. Land 
Revenue Act impoges certain duties on Mukaddam 
and Kotwars, and one of them is, fo report the 
cages of births and deaths of the villages in their 
charge. The Central Provinces Police Manual, s. 10, 
pare. 418, also requires a report book to be main- 
tained by village watchmen in connection with the 
reports of births and deaths they have to make to 
the Police. SwRIKISAN V. JAGOBA Nag 287 
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8.45—Hapert evidence—Footprint expert, 
evidence of—Evidence, admissibility of —Circum- 
stantial evidence—Duty of Court to draw con- 
clusions. 
_ Evidence of similarity of the impressions of the 
foot, shod or unshod, is admitted by the Courts in 
India and in Great Britain, and in every otner 
“ country, though there is no science of such impres- 
sions. The fact is that such evidence comes under 
the head of circumstantial evidence. In a case of 
this kind it is not the opinion of the expert that is 
of any importance but the facts that the expert has 
‘noticed. A person who has made ‘a study of the 
prints made by the human ‘foot is better qualified 
to notice points of similarity or dissimilarity than 
one who has made no such study. He is able to lay 
these points before the Court and from his evidence 
the Court draws its own conclusions. In re 
MYLASWAMI GoUNDAN Mad. 485 
ss. 76, 90—Certified copy of document, 
whether should bear seal of Keeper of Records— 

Original will not forthcoming—Copy of it re- 

gistered—Certified copy of this produced—Held 

on evidence that will was validily executed. 

Under s. 760f the Evidence Act, a copy of a 
document to be certified ‘shall be sealed whenever 
such ollicer is authorised by law to make use of 
seal’ but where there isno evidence to the elect 
thatthe Keeper of the Records of Government of 
India is sc authorised, no such presumption 
ean be made when other necessary formalities have 
been duly carried out. 

The original of the will was not forthcoming 
but there was a copy made onthe register ofthe 
Registration Office of which a certified copy had 
been produced. The endorsement onthe will was 
to the effectthat the executant having heard the 
contents, word for word, verified it and two of the 
attesting witnesses identified the executant and 
“witnessed the deed and the executant himself as 
well as these attesting witnesses were personally 
known tothe Registering Officer. Thus before the 
Registering Officer there was notmerely admission 
‘of execution but of thé fulfilment of the formalities 
required to make this will valid: 

‘Held, that excluding s. 90 of the Evidence Act, 
the will of which it was the copy was validly 
‘executed. Sri kam v. MUHAMMAD ABDUL RAHIM 

Oudh 832 

$.106-—Proof of minute of meeting, whether 

sufficient to discharge burden on plaintiff to prove 

due authority — Appeal—Privy Council—No ques- 

tion of notice tomembers raised nor tissue framed tn 
suit— Question cunnot be raised in appeal 

Minute of meeting is sufficient to discharge the 
‘purden of poof on the plaintiff under s. 106, Evidence 
Act, of proving due authority to institute suit. The 
‘defendants if they want to raise the plea of due notice 
‘of‘meeting, are bound to give notice in their plead- 
‘ing ana get the issue framed on it, and where such 
‘point -is not raised nor issue framed, it cannot be 
‘Yaised in appeal. SUNDER SINGH-MaLLas SINGA 
‘SanaTaN DHARAH Hieu Sooo ‘Trust, INDAURA v. 
ManaGING COMMITTEE SUNDER SINGH-MaLLAd SINGA 





'Raseur Higa SCHOOL, Inpaura 993 PC 
———~ S. 110. Sez Uivıl Procedure Code, 1948, 
ʻO. XXI, rr. 58, 63 572 
w= 88, 110, 114. Sze Bombay Local Funds Act, 
1869, əs. 3, 4 981 PC 


‘——— 88. 114, illus. (D), 183—Accomplice—Acces- 
sory after fact—Lerson assisting in disposal of 
dead body without taking part in murder— Whether 
‘accomplice in murder. 
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Although a person who assists in the disposal of 
the body may become liable to punighment under 
s. 201, Penal Code, this is quite another offence, and 
helping to dispose of the body of amanwho had 
been murdered, without having taken any part io 
the murder itself, does not make aman an accom- 
plice with regard to the murder. In India, there 
is no such thing asan accessory after the fact and 
it is difficult to hold that a man who does not 


abet acrime can be regarded as an accomplice. 
Naa PAUK v. THe KING Rang. 911 
s. 114 lilus. (8). Sre Power of aron 
8.115. Sex ESTOPPEL 745 PG 


$. 115—Law in, whether differs from Eng- 

lish Law. 
The law enacted by s. 115, Evidence Act, is the 
same as_the English Law. MEROANTITB BANK or 
INDIA, LTD. v, CENTRAL Bank or INDIA, LTD. ie 


——— 8.133. Sse Evidence Act, 1872, s. 114 
illus. (b) 911 

—— — 8.154—Pariy, if bound by evidence of 
witness—To declare witness hostile, written appli- 
cation, tf necessary. 

A party is not bound by the evidence of a 
witness whom he produces. No part of the state- 
ment of such a witness amounts to an admission on 
behalf ofthe party producing him. Nor there is 
any rule of law that a party is not able to say 
that a witness producscd by him is not speaking the 
truth upon some particular point unless he makes 
a written application to say that the witness is 
hostile. Basu Ram ve EMPEROR All, 617 
Execution. Sze Limitation 221 

Decree binding~Jt must be executed as it 
stands unless passed without jurisdiction—Prac- 
tece—Duty of Court—Appealable cases- All pointa 
in controversy should be decided to prevent remand 
of cage. 

The duty ofan executing Court is to execute a 
decree as it stands whether right or wrong, ualess 
the decree was passed without jurisdiction. 

It is much to be desired that Subordinate Courts 
in-appealable cases must pronounce their opinion 
upon all matters in controversy between the parties 
to prevent an order of remand.  (UHHUNI Lan. SIA 
CHAUDHURY Pat. 125 

Execution of decree for possession—Third 
person found bona fide in possession—Ezxecut- 
ang Court, if can go into question of title—Decree- 
holder's remedy. 

Where a person holding a decree for possession of 
certain property against the judgment-debtor, exe- 
eutes it but a third person is found bona fide in 
possession of the same, the Court executing the dec- 
ree can deal only with the question of bona fide pos- 
session and not with the question of title. ‘Ihe dec- 
ree-holder must file a separate suit for possession to 
decide the question of title. GopaL Bux Kal v. MANG 
KALI DEVI Pat. 4 
——— Judgment-debtor dying—His property de- 

volving on his representutive—Income and profits 

accruing after devolution, tf van be attached. 

When a party is proceeded against as the :epre- 
sentative of a deceased judgment-debtor, and it 165 
proved that the property which belonged tothe uce us- 
ed judgmunt-debtor has come into his hands, it lies 
upon lim to account for such property, and tu in- 
clude in his accvunt mesne profits, whether avcru- 
ing in the shape of rents or of interest. Profits arising 
after the death of the last holder form part of the pros 
perty of the deceased. The rents and profits of the 
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property of a deceased person acciuing after the 
property has devolved on his heirs can, therefore, be 
taken by a creditor of the deceased, SyasnaNsuad 
BEGAM v. AKBAR HUSSAIN Oudh 306 
Jurisdiction—Decree without jurisdiction 

—Want of jurisdiction not apparent on face of 

decree—Hxecuitng Court, if can refuse to execute tt 

—Averments in pleading giving jurisurciion to Court, 

notchalienged by defendant—W nether can be chal- 

lenged by him in execution and say that assumption 
of jurisdiction was illegal. 

The executing Court is entitled to refuse to execute 
a decree on the ground that it was made without 
jurisdiction, Whatis necessary, in order to enable 
the judgment-debtor to raise this objection, is that 
the decree must have been made by a Court which 
apparently had no jurisdiction whether pecuniary or 
territorial, or in respect of the judgment-debtor’s per- 
son. The want of jurisdiction, need not be ap- 
parent on the face of the decree. But if a Court 
assumes jurisdiction upon certain averments made in 
the pleading, which unless they are challenged, or 
shown to be inaccurate, would givethe Oourt jurisdic- 
tion to try the suit, the defendant against whom the 
decree was passed would not be entitled to contradict 
that statement and say that the averments were false, 
and hence the assumption of jurisdiction by the Court 
was illegal,  NILMANI LAHIRI v. U ATRA SERAMPORB 
CO-OPERATIVE UREDIT Society, LTD. Cal. 435 
Property of judgment-debtor sold— Posses- 

sion delivered without  obstruction— Subsequent 

obstruction by judgment-debior—Hresh order jur 
delivery, if proper—Hemedy of purchaser. 

An order for delivery uf possession wus obtainet 
after the sale of judgment-debtor’s property in exe- 
sution. The bailiff gave the possession ettectively 
without obstruction. But the judgment-debtor sub- 
sequently obstructed the purchaser and the Cuurb 
made a fresh o1der for delivery of possession : 

Held, that the case must be deemed to have been 
closed once the effective delivery of possession was 
given. The Court could not issue a fresh order for 
delivery, the purchaser's only 1emedy being by & 
Buit. Whe order of the Gourt, therefore, being with- 
out jurisdiction could be set aside in revision. 
Maune Ba Kyaw v. U Tok kang. 505 
Stay~ Decree against minor by only cedi- 

tor—Hazecution of decree—Attachment of prop- 

erty of minor—Appeal against aecree—Saie shouid 

ve stayed pending uppeal—~Another security, f 

necessary, 

Where the estate of the minor is under the 
management of the District Judge and there are no 
other cieditors of the minor except the decree-holder 
seeking execubion of his deciee by attachment and 
sale ul nilnoi’s property, the stuy of the sale should 
be granted and the prupeity should be alluwed to 
remain under attachment pending the appeal filed 
by the minor against the decree ul vne aecice-holder, 
without insisting on any other security. DURAJ MAL v. 
BABU Kam Luh. 57% 
Transjer of decrece - Gumpromirse—d udg- 

ment-debtor gwen time for payment but attach- 

ment to subststi—Hazecuting Court oruering7ecord to 
be filed—Attachment to subsist— Certificare purport- 
tng to be one under 8, 41, Civil Procedure Vode (Act 

V of 1098), sent to decree-Court—J udgment-dedior 

not paying tn accordance with compromise—f'resh 

application to proceed with execution and for rate~ 
abie distribulion—dJurisdiction of executing Court, 
held not barred. 

Decrees were transferred for execution to another 
Court. While the decrees were in execution it 
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that Court, there were comprcmises between the 
parties by which it was decided that a certain 
period would be allowed tothe judgment-debtor for 
the payment of a certain sum aud that if he paid 
that sum within the specitied period, the decrees 
should be considered to have been satistied. On 
the other hand, if he did not pay the sum, then the 
full amounts of the decrees which were considey- 
ably larger should be recovered by execution. 
Properties had been attached in execution of all the 
decrees and it was arranged in the compromise that 
the attachments should subsist. In the meanwhile, 
transferee Court had made a report or sent a certif- 
cate purporting to be one under s. 41, Civil Procedure 
Code, to the transferring Court. The Court after the 
compromises had been put in, had passed orders 
that the applications for executiun should be filed 
but that the attachments should subsist. Upon the 
failure of the judgment-debtois to pay, some of the 
decree-holders applied for the execution to proceed 
and some for rateable distribution. It was con- 
tended in defence, that after having sent the 
certificate under s. 4l, the executing Court had 
ceased to have any jurisdiction for the execution ef 
the decree : | 
Heid, that where the Court executing the decree 
neither executed ib nor finally failed to execute 16 
it could not be said that the Court ceased to have 
jurisdiction. Jt was obviously the intention of the 
parties and ofthe Court that the application for 
execution should not be finally dismissed. This was 
one of those cases where the order of the Court was 
intended merely to bea ministerial order that the 
record of the case shvuld be kept in the record 
rcum until proceedings were continued. lt was not 
a case where the application fer execution was dis- 
missed. There was no necessity for the Court to 
make any report to the transfermmg Court, but if 
the report it had made was a report of the true 
facts, then it was not properly a certificate under 
8. 41, Civil Proceuure Code, which would operate 
to re-transfer the jurisdiction for execution of the 
decree [rom the transferee “Court to the transferring 
Court. Consequently all the applications for execu- 
tion were piopéily ın existence and the execution 
of all the uecrees on these applications should pro- 
ceca. T'he parties were not also debaired from 
rateable distribution merely upon the grounds taken 
in the objection. Firm Siva DAYAL MAL-SURAJ Baan 
v. KaJES,.WAR PRASAD Ail. 753 
Execution sale—Innocent auction-purchaser 
and one tainted with fraud—Difference stated, 
' The proposition that no differeuce is to be made 
between an innocent purchaser and one tainted by 
the fraud which has brought about the execution 
sale is wholly untenable. The question is, in the 
tomer case, which of two innocent paities shall 
sufer ; in the latter, whether he who has wronged 
the other party shall be allowed to enjoy the fruits 
of his wrung-doing. A Court exercising equitable 
jurisdiction muy withhold its hand in theone case, 
und yet set aside the sale with or without terms in 
the other, Nirai Dutta v. GANEBa Manto ~ 
j _ Pat, 147 
Expert evidence, Ss: Evidence Act, 1572, s. on a 


Valusof. Sxe Criminal trial 540 
Gift—Burden of prooj— Relation between parties 
raising presumption of influence Donee must prove 
that gut was the result of five eaercise of donor s 
will, 
Where the relations between the donor and donee 
have at or shortly before the execution of the gilt 
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been such as to raise a presumption that the donee 
had infiuence over the donor, the Court will set aside 
the voluntary gift unless itis proved that in fact 
the gift was the spontaneous act of the donor acting 
under circumstances whichenabled the donor to 
exercise an independent will and which would justify 
the Court in holding that the gift was the result of a 
ffee exercise of the donor's will. James AUGUSTUS 
WILLIAMS v. PATIENCE PRATT JOHNSON 527 PC 


Government of India Act, 1915, (5 & 6 
Geo. V, ch. 61', 8.106 (2). er Sea Customs Act, 
1878, ss, 188, 191 70 


Governmentof Indla Act, 1919, (9 & 10 Geo. V, 

Ch. 101), ss. 30, 96-B (1)— S. 30, provisions of, are 

mandatory — Railway employee — Dismissal at 

pleasure of Crown, in spite of contract to contrary 

-Power of dismissal, if includes power to refuse 

to employ person accepting offer of employment. 

The provisions of s. 30, Government of India Act, 
are mandatory and must be strictly complied with in 
order to constitute a valid contract which could be 

enforced againstthe Secretary of State. According 
to the provisions of the law and the rules in force, 
the contract must be by a deed executed on behalf of 
the Secretary of State and in his name by the proper 
authority. 

A servant ofthe Crown serving in the Railway is 
liable to be dismissed at the will and pleasure of the 
Sovereign, notwithstanding a contract tothe contrary, 
unless the Crown has deprived itself of its preroga- 
tive in some way expressly recognized by law. The 
power to dismiss an employee at pleasure involves 
the power to refuse to employ a person accepting an 
offer of employment. If th: former can be claimed 
as one of the prerogatives of the Sovereign, it is 
logicilt> assume that a similar protection can be 
claimed for breach of an agreement toemploy, for, 
the prerogative can be é6ffectively set up immediate- 
ly upon acceptance of the offer of employment. It 
cannot be denied that dismissal without notice is 
tantamount to summary determination of the contract. 
It is difficult to distinguish that privilege to termin- 
atea contract of service at will from the refusal to 
accept service, for the latter involves in equal degres 
& summary déterminationof thecontract. The plea- 
sure of the Sovereign, if unrestricted by statute, can 

be expressed at any stage of the contract. 
KRISHNAJI NILKANT PITKAR y. SEORETARY OF STATE 
Bom. 451 
$. 96-B—Dismissal of Income-tax Officer by 

Commissioner of Income-taz—Legality—Income Taz 

Act (XT of 1922), s. 5—Master and servant— Crown 

servants —Government Officer dismissed —Prescribed 

rules in that behalf, not observed ~Whether furnishes 
causeof action for civil suit. 

The language of s. 5, Income Tax Act, as well as 
the language of the Devolution Rules is consistent 
only with the view that the Commissioner is the 
appointing authority, though his powers in that con- 
nection may beinterfered with by higher authority 
on various grounds. As regards dismissal, there is 
no specific section or rule providing for dismissal, 
but the rule which gives a right of appeal against 
orders of dismissal to the Governor-General in Council 
(formerly: to the Governor-in-Council) proceedgon 
the assumption that the dismissal of an Income- 
a Officer is to be by “the Commissioner of Income- 

ax. 

While a solemn duty is laid upon the Government 
toobserve the rules prescribed in that behalf when 
dealing with the] matter of dismissal of an officer, 
the failure to do so will nevertheless not furnish 4 
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cause of action for a civil suit. T. O. NILAMEGHAM 
PILLAI v. SECRETARY oF STATE Mad. 244 
Grant. See Bombay Rent Free Estates Act, 1852, 
Sch B, cl. 6 271 
Sze Civil Procedure Code, 1908, s. 60 426 
Construction —Deed, free from ambiguity — 
Grant using the words “ and assigns” —Out and out 
grant made—Held, village granted was alienable. 
Where the grant ofa village expressly uses the 
words “and assigns” and it doesnot purport to 
make a maufi grant, but makes an out and out 
grant to the predecessor-in-title, with many links 
in between, of the present parties and there 1a 
nothing ambiguous in it, the land is inalienable 
and the Court should not go behind it and beyond it 
into the past to see what the terms were upon 
which this land was held before that grant, so far 
as the question of alienability 1s concerned The 





. time to take up the title is when it is granted, Lat- 


O HAND y, Da ANoo i Nag. 580 
Construction — Service inams—Kinds of — 
Held,on construction that grant was not a service 

inam and was attachable. Mi 

Ordinarily, the grants of land on condition of 
service are of two kinds: viz., (1) the grant of an 
estate burdened witha certain service, and (2) the 
grant ofan office the performance of whose duties is 
remunerated by the use of certain lands. 

The service which is annexed to the grant must be 
of a specific character and the grantes 1s, 80 long as 
the service is capable of being rendered, undera 
legal obligation to render it. They are either for 
rendering military, religious or village services, such 
as those of ghatwal, chowkidart or karnam 

Material terms of a sanad were as follows: “That 
the brahmin (i. e., you) is such deserving and is a 
family person given up to snan sandhya (bathing and 
prayers). Incase some remedy be therefore arrived 
at for the maintenance of the bhitji brahmin at the 
aforesaid place, duties in respect of snan sandhya, 
ete , (religious rites’ would be carried out in absence 
of any anxiety, and would be adding prosperity to 
the administration, It therefore came tothe mind 
that you brahmin are deserving and absorbed in 
snan sandhya, After such knowledge, 10 (ten) pariwaa 
land, out of the padit (waste) lands situated at 
Mouza Daryapur out of the said place, amounting to 
bighas 40 (forty), is, therefore, granted to you as tnam 
with effect from the fresh current year and this sanad 
ie hereby made in your favour. You should, there- 
fore,enjoy the said land from generation to genera- 
tion, and wish prosperity of the administration : 

Held, that there was nothing in the recitals of the 
sanad to indicate that the grantee was appointed to 
any particular office the performance of whose duties 
was intended to be remunerated by the grant of land. 
And the grant of the fields didnot impose any con- 
dition of service so as to impart to ita character of a 
service tenure. 

Held, alsothat the grant conveyed an absolute 
hereditary estate unfettered by any condition which 
imposed any legal liability on the grantee to perform 
any service and was attachable in execution of decree 
against the grantee. 

Held, further that the grant was not also a main- 
tenance grant. RADHAKISAN v. BALAMBHAT Nag. 924 
-Grant of jagir, whether should be tn form of 

assignment of land revenue. 

It is true that ordinarily the Government grant 
jagirs inthe form of assignment of land revenue but 
it may also take the form of cash allowance by the 
Government or the assignment of other dues recover- 
able by the Goverament yas the recovery of fines 








— a 


lii 
Grant—coneld, 


and tle recovery of the income of a garden. BAL- 
BEADAR SINGH 9. Saankar Das Lah. 426 
Guardians and Wards Act (VIII of 1890}, s. 31— 

Guardian asking permission to sell part of minor's 

property to pay off debts—District Judge, whether 

should make inquiry. 

Where a guardian of a minor applies to the 
District Judge for permission to sell part of the 
minor's property to pay off debts, s. 31 of the Guar- 
dians and Wards Act, does not make the holding 
of any inquiry on the part of the District Judge 
essential, SUNDER LAL v GURSARAN LALL ` 

Oudh 637 
Hindu Law—Adoption—Authority—Madras School 

— Assent of kinsmen-~Assent of agnates only, if 

necessary, 

The only kinsmen whose assent for an adoption 
by a widow need be sought arenot the agnates, 
Moreover, it would be equally difficult to hold that 
under the Madras Law there would be any residuary 
power in the widow to adopt inthe absence of 








sapindas. RALASUBRAHMANYA PANDYA TuALAIVAR v. 
M. SUuBBAYYA TEvaR 724PC 
Authority — Madras  School— 


Question of intention ts one of fact. 

Whether a particular intention (whether there was 
any implied authority to adopt) can be inferred from 
a particular set of circumstances is, rather a ques- 
tion of.fact than of law, and where on this question 
the Courts in India have concurred in their find- 
ings, their Lordships would not differ from the con- 
clusion at which they arrive. RALASUBRAEMANYA 
PANDYA “THALAIWAR v. M. SUBBAYYA Trever 724 PC 
—— — Authority — Mitakshara — Madras 

school—Adoption by widow—Authority, necessity of 

—Implied authority—First adopted son, dying— 

Whether authority to adopt another boy implied. 

Under the interpretation of the Mitakshara Law 
as generally accepted in tke Madras Presidency 
an adoption by a widow is valid only if made 
under the authority of the lady's husband, or 
feiling that, with the assent of his kinsmen. The 
requisite authority need not necessarily be express, 
but in order to constitute an implied authority, there 
must be circumstantial evidence of a cogent charac- 
ter. The mere association of one wife in an 
adoption by the husband is no indication of an 
authority toher to make a second adoption after the 
death ofthe first adopted son, when there is noth- 
ing to show that the husband ever contemplated a 
second adoption orthat he was prepared to leave 
the selection of another boy to his wife. BALASUB- 
RAHMANYA PANDYA THALAIVAR v. M. Suppayya TEVAR 

724 PC 

Allenatlon—Oneco-parcener alienating joint 

family property—Suit by others for declaration 

that alienation is void so far their shares are 
concerned—Share of alienee, how determined. 

Where a co-parcener alienates the joint family 
property and other co-parceners bring a suit for 
declaration that the alienation is void tothe extent 
of their shares, the share to which the alienes 
would be entitled isto be determined with reference 
to the date of the alienation and not tothe date of 
the institution of the suit. MAJETI KASI Viswesra 
RAO v. PULLETIKURTI VARAHANARASIMYAM 

Mad. 666 
Suit by some members for declaration 
that alienation by others, is not binding on them— 

Compromise-—-Portion of property retained on 

payment to purchaser from family fund—Portion, 

af becomes family property. 

Where under a compromise of a suit, by. some 
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members of the joint Hindu family for a declaration 
that an alienation of family property by other mem- 

bers was not binding on them, the family retained a 

portion of the property sold, on payment to the 

purchaser a certain amount from the family funds, 

and the subsequent conduct of the members *showed | 
that they treated such after-acquired portion as be, 

longing to the whole family: 

Held, that such portion belonged to the whole 
family. B..agwan SINGH v. BEJARILAL Nag. 43 
—__—— Allenation—-Widowed mother's rights not 

secured or charged on ancestral property—Son, if 

can alienate such property—Remedy of widowed 
mother mn 

A Hindu son can sell an ancestral house even if it 
defeats the rights of his widowed mother when such 
rights are not secured by any decree or charged 
by agreement on that house, If she isnot made 
a party to the litigation on sach alienation and 
she has any rights,shecan enforce those rights 
by a separate suit. DAYARAM OHAINBAI v. KARUMAL 
KOTUMAL Sind 322 
—— — Ancestral property —Father bequeathing 

self-acquired property to son—Intention that he 

should enjoyit as self-acquired not gatherable— 

Property held must be deemed ancestral in hands 

of son. 

A is with the father to determine whether the 
property which he gives to his son shall be ances- 
tral or self-acquired, and further, that unless there 
is any expression of intention or wish that the 
property should be deemed to be self-acquired, it 
must be held that the property is to be enjoyed as 
ancestral property. MAJETI Kast VISWESBA Rao 2, 
PuLLETIKURTI V ARAHANARASIMHAM Mad. 666 
Damdupat. Sze Interest | 731 
—____— Debts—Antecedent debt—W hat is. 

If a father who is a managing member purports 
to burdenthe estate with a mortgage, then unless 
that mortgige isto discharge an antecedent debt, it 
would not bind more than his own interest. An- 
tecedent debt means antecedent in fact as well as 
in time, that is to say, that the debt must be truly 
independent and not part of the transaction impeach- 
ed. KISNNOMAL KIKOMAL v. THANWERDAS BALOBAND 
A FIRM Sind 605 
—— “Family debt, meaning of. l 

No debt can be strictly a family debt, that is, a 
debt binding on the f:mily unless it is borrowed for 
legal necessity or for the benefit of the estate or for any 
obligatory religious purposes. The test of a family 
debt is the purpose of the debt, not merely its antece- 
dency. OxUNNILAL V. Q.:AKILAL Nag. 493 
— Father and Manager — Distinction 

between, as to power to bind members —Antecedent 

debt—Transfer by manager — When binding. 

Under Hindu Law it is only the father who has 
the power to transfer his son’s interest to pay off his 
antecedent debts. So faras managers other than 
the father are Sa ea a a can aru e j = 
family property only for the purposes OF le 3 
sity 4 for tis bonek of the estate. When the credi- 
tor wants to enforce a mortgage executed by the 
manager against a member of the family itis in 
cumbent on the creditor to prove that the person who 
acted as manager had legal necessity | for paying off 
the debt in go far as he represented the interest of that 
member. When the mortgage is executed to satisfy a 
prior mortgage which is not a pre-existing debt at 
the time of the mortgage, that mortgage though exe- 
cuted by his father will not bind him. , 

While a Hindu is bound by any transfer of his» 
interest in the joint family properly made by hie 











Vol. 172] 


Hindu Law—contd. 


father to satisfy his antecedent debt, that is, a debt 
which was already in existence on the date of the 
transfer, he will not be bound by any transfer affect- 
ing his interest if it ıs made by a manager who is not 
his father unless it was made to satisfy a debt which 
e wassborrowed for legal necessity. CHUNNILAL V. 
Ou AKILAL Nag. 493 
- Debts — Person executing deed of relin- 

quishment of propertyin favour of minor son to 

save estate from his extravagance—Arrangement 

to pay creditors made—Some property left in tact 

—Relinguishment, whether to defraud creditors— 

Transfer of Property Act (IV of 1882), s. 53, appli- 

cability of, to such a case—Deed held genuine. 

Where a Hindu father executes a deed of relin- 
quishment in favour of his minor son, in order to 
save the property from his own extravagance, it 
cannot be said that the deed was executed to de- 
fraud the creditors, if there is no evidence on the 
record to show who were the creditors, intended to 
be defrauded and there is separate arrangement 
made for the payment to the creditors, and some 
of the property is left in tact and not included in 
the deed. Moreover, the relinquishment of his rights 
by a co-parcener in favour of ancther co-parcener 
cannot be strictly said to be a transfer within the 
meaning of s. 53 of the Transfer of Property Act. 

Intention to save the property from one’s extra- 
vagance is not fraudulent. It may be carried into 
effect by honest means. And people who mean to 
effect such a design by fraud are not likely to put 
it in the forefront of an instrument which must 
be registered, which may easily be discovered by 
persons interested to inquire about the property 
and to which attention is likely to be drawn by 
the consequent mutation of names after public nosice 
and a change of management. 

Heid, that the facte that the mutation was effected 
after the relinquishment and the mother of ths minor 
managed tha property, the subject-matter of the re- 
linquishment, on behalf of the minor by taking per- 

mission of the District Judge now and then showed 
that the deed of relinquishment by the father in 
favour of his minor’son was not fictitious but was in- 
tended to be acted upon, Sunpar LALLY. GUR Saran 
LALL Oudh 637 

< ———— Time-barred debt—Manager, if can 

pass pro-note to revive time-barred debt. 

A Hindu father alone has a power to pass a pro- 
missory note for a time-barred debt so as to be bind- 
ing on his son, and it is not competent to a manager 
of the joint family to passa promissory note soas to 
revive a debt barred by the law of limitation. CHUNNI- 
LAL v. UHAKILAL Nag 493 
~ -Widow — Necessity —Hand-note for 

Rs. 272, by widow having annual income of 

Rs. 10,000—Liability of reversioners — Money 

borroued for completion of temple—Debt, if for 

necessi y. 

In all cases of necessity, to prove the mere nature 
of the purpose fcr which the money is borrowed is 
hardly sufficient ; the borrowing must also have been 
necessary for the particular purpose. 

A Hindu widow in possession of an income of 
Rs. 10,000 a year, executed a hand-note for Rs, 272, The 
note recited, that theloan was for legal necessity. 
The promisee set up a story that it was for comple- 
tion of a temple under constructicn. Before the 
suit on the hand-note began, the widow died, and 
the reveisioners were sought tobe made liable: 

Held, that the suit was based upon the hand-note 
and the persons liable on the hand-note were only 
the partjes tothe hand-note and the heirs- of-those 
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parties. The reversioners could not be mare liable 
merely as the persons who succeeded tn the interest 
of the maker ofthe hand-note when that interest 
had ceased altogether : l 

Held, also, that even if the story of the plaintiff 
be accepted, the purpose for which the money was 
required, was not inthe nature ofa legal necessity 
which would be binding upon those who succeeded 
to the estate, BamMsewak MISSRA v. JAMUNA PRASAD 
SINGH _ Pat. 24 
— —— Endowment — Charity — Trust—Require- 

ments for founding charitable endowment by 

Hindu in Punjab stated—Valtd endowment, if can 

be revoked. 

For the foundation ofa charitable endowment by a 
Hindu in the Punjab no writing is required. What 
is necessary is that the purpose be clearly specified 
and that the property intended for the endowment 
should be set apart as dedicated to that purpose. 
The donor should divest himself of the property. 
Whether he has done so is to be determined by 
his subsequent acts and conduct. A valid endow- 
ment once created cannot be revoked by the 
donor. The evidence of divestiture by the donor may 
be contemporaneous, and, in such a case, the sub- 
sequent acts and conduct of the donor are irrelevant 
and cannot reinvest him. SUNDER SINGa MALLAH 
Strga Sanatan DHARAM Hiex Sosoot Trust, INDAURA 
v. MANAGING COMMITTEE, SUNDER SINGA MULLAH 
SING. RAJPUT HIGH SOoHoOL, INDAURA 993PG 

Joint family — Alienatton— Father— I"uher, 
whether must mention in mortgage-deed that he 
was acting as manager. 

The mere fact that the father does not mention in 
the mortgage-deed that he was acting as a manag r 
of the joint family property and on behalf of the 
joint family members, does not mean that only his 
share in the joint family property is liable. Kisuno- 
MAL KIKOMAL y. THAXWERDAS BALOHAND, A FIRM 


Sind 605 

Sassen Alienation—-Morigage by father— 
Son's liability. W 

The managing member of a joint undivided 


estate cannot alienate or burden the estate qua-mana- 
ger except for purposes of necessity ; but if he be 
the father, and the other members, hissons, he 
may, by incurring debt, so long as itis not for an 
immoral purpose, lay the estate open to betaken in 
execution proceedings upon a decree for payment of 
that debt. Kis: NOMAL KixomaL v. THANWERDAS 
BALGuHAND, A FIRM Sind 605 
— Son's liability — Father working 

mines for family—Work stopped for some years 

after his death—Sons coming in possession— 

Subsidence of surface — Liability of sons-~ 

Personal liability. 

Where the father of joint Hindu family carries on 
the mining workforthe family, butthe work is 
stopped for some years after his death and the sons 
later on come in possession of the mines and during 
their possession, the surface of the land subsides, 
causing destruction of the buildings over it, the sons, 
being the membersof the joint Hindu family, are 
liable for the damages though it is confined to the 
assets of the joint family. The fact that the subsi- 
dence takes place when they are in possession does 
not make them personally liable. AMBALAL KHOBA D, 
Break HOSIERY MILLS, LTD. Pat 19 
——— Trade—Family carrying on ancestral 
business — Whether governed by rules of co- 
parcenership alone— Creditor, if should prove 
benefit or family necessity. 

Where a Hindu: joint family carries on anances- 
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tral or family business it is governed not by the 
rules of co-parcenership alone but by those rules 
as modified by the incidents and exigencies of 
trade,—accommodated to the law of partnership. 
Thus, in particular, the managing member or mem- 
bers, that is to gay, the persone appointed and held 
out as accredited representatives, have all the 
powers necessary for carrying onthe family trade 
and as such may pledge the credit of the family to 
its uttermost. The creditor need not prove that a 
debt incurred was for the benefit or necessity of the 
family. Ram Gora, LuOHMINARAIN v, BAIJNAT :ı PRASAD 
Cal. 532 
—Joint family -Trade—Several groups carry- 
ing on business in different places—Partitton - One 
group, if can pledge credit of other—Agreement con- 
ferring such power—Effect. 

Where joint family business ie carried on by 
several groups of the family at different places, 
after partition one group has no power to act on 
behalf of or pledge the credit of another group. No 
such power or authority can arise or exist unless given 
expressly or by implication, that is to say, by rea- 
son of some contractual agreement made either ex- 
pressly or by implication between the parties, 
though doubtless in the final accounting and ad- 
justment the manages of the various branches of 
the business can claim credit for such expenditure 
as was incurred for the benefit or necessity of the 
estate. But there is nothing to prevent divided 
members of a joint family from holding their as- 
sets jointly. Ram GOPAL Luc.MINARAIN v. BAIJNATH 
PRASAD Cal. 532 
—Maintenance—Decree in favour of Hindu 

woman declaring her riyht to maintenance and 

declaring it to be charge on property —Execution 
of decree by sale of property—Fresh suit, if 
necessary. 

Where a Hindu woman gets a decree declaring her 
right to maintenance and making it acharge on cer- 
tain properties, the properties may be brought to sale 
in execution of the decree without any fresh suit. The 
charge arises not by reason of the decree made in 
the action for maintenance but under the Hindu 
Law. Therefcre, bringing the action for the declara- 
tion of the right to maintenance and obtaining a 
decree to that effect would result in the decree hav- 
ing the effect of a decree for sale of the charged 
property ; and it is not at all relevant what langue 
age was used by the Court in declaring the charge, 
to exist. Rapaa Kerisna y. Becunt Depr Pat. 234 
— Marrlage—Presumpiton— Parties brahmins 

and residents intown— Presumption as to approved 

form of marriage. 

Where the parties are Brahmins, and residents 
of a town, the marriage must, in the absence of any 
evidence to the contrary, be presumed to have been 
in one of the approved forms. (UsARIO v., Dina NATH 

Luh. 660 
—_—_—Partitlon—Mitakshara School— Division 
by metes and bounds, if necessary—Definition of 
shares, tf can be proved from entries in Record 
of Rights—Held, that plaintiff failed to prove 
that her husband had any interest in suit lands, 
“and that the entry khewat in her favour was 
inspired by a desire to create a proof of title in 
her favour. 

It isa well-settled rule of the Hindu Law, as 
followed by the Mitakshara School, that the parti- 
tion of the joint estate consists in defining the 
shares of the co-parceners in the joint property, 
and tbat it is not necessary that there should be 
an aciual division of the property by metes and 
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bounds. The definition of shares may be proved, 
inter alia, by an entry in the Record of Rights 
showing the shares of each member of the family. 
Such an entry will be evidence of the severance of 
the joint status. 

Three persons, namely, M, his son R and jis 
nephew 2 granted a muquarrari of a plot of land. 
The plaintiff, who was the widow of one S, a brother 
of M's father K, laid claim to a moiety of the land 
on the ground thatit belonged to her husband, and 
that on his death it devolved upon her : 

Held, that to succeed in her appeal, the plaintiff 
must show (1) that her husband was the proprietor 
of one-half of the land leased, and (2) that his es- 
tate devolved upon the plaintiff. Not only was there 
no document to prove that S was entered as owner 
of a moiety of the land leased but that there was 
nothing to show that he had any interest in the 
land in question at the time of his death and 
that if he had no interest in the property, he could 
not transmit it on his death to his widow ; 

Held, also that the mutation in the khewat made 
for the first time and 9 years after the death of S 
in favour of the widow was inspired, by a desire fo 
create a proof of title infavour of the widow and’ 
thereby to recover for the family one-half of the land 
from the permanent lessee. ANURAGO KUER v. DARBAAN 
Raovr 977PG 
—__— Religious endowment —- Powers of 

alienation of mahant — Necessity should be shown 

—Alienee's duty, i 

The power of the makant to alienate debutter pro- 
perty is likethe power of tha manager for an infant 
heir limited tocases of unavoidable necessity. It is, 
therefore, for the alienee to prove necessity strictly. 
BAOCOHINT SINGi V. GANPAT KAT Lah. 319 
-——-__——-Reversloner. SEE Uustcm (Punjab) 218 
c Suit by person claiming tobe nearest 

reversioner—When should prove his heirship. 

In a suit by a person claiming to be the nearest 
reversioner, it is only if on the evidence there is 
room for doubt asto the plaintiff being the nearest 
heir, the principle comes in that the Court must 
insist on strict proof that he is the nearest heir. 
The plaintiff is not expected to prove an absolute 
negative in the sense of excluding the possibility 
of the existence of some unknown persoa who if be 
had existed might bea nearer heir, M. RAGHAVALU 
Naipo v. KAUSALYA BAI Mad, 304 
ee Widow alienating in collusion with 

nearest reversioner ~Reverstoner in remote degree, 

af can challenge alienation. 

Where the nearest reversionary heir has precluded 
himself in some way by his own act or conduct from 
suing, as by collusive action with the widow, (e. g. 
alienation by her) the reversioner in & more remote 
degree can prosecute a declaratory suit challenging the 
alienation. Ofcourse, ifthe collu ling reversioners 
orany of them happen to outlive the challenging 
revergioners when the reversion opens out, then this 
declaration will not affect their rights if they are 
found to benearer in the line of succession than the 
challenging revergioners. SANKAR V, RaGHOBA 

Nag. 858 
bandhus—Rute of 
eficacy—Which 





— Succession —Atma 
nearness of blood or religious 
prevails. 

Atma bandhus, 4. e„ cognates of the propositus (the 
last male owner) have precedence in questions of 
succession over patri bandhus, i. e cognates of his 


father, and matri bandhus, i. e. the cognates of his 


mother, The maternal uncle is a step nearer in degree 


to the propositus than the father's sister's son though, 


s 
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both of them belong to the class of cognates known 
as atma bandhus. In such a case, the sole criterion, 
to determine succession, is not religious efficacy, 
4 e. Which of the two claimants would, by his reli- 
gious offerings confer most benefit upon the pro- 
positus ın the other world. The test of seligicus 
efiœcy is applicable between atma bandhus only 
when the parties are equal in degree in accordance 
with the general scheme of the Mitakshara. And it is 
only when the test of proximity fals that ieligi- 
ous eflicacy comes in. 

It cannot be said that under the Mitakshara, the 
principle of propinquity does not apply beyond 
agnatic succession. BALASUBRAHMANYA PANDYA 
THALAIVAR v. M. SusBayya TEVAR 724 POC 

Succession—Mitakshara—Two or more sons 
succeeding to father's separate property—Whether 
take as joint tenants with right of survivorship— 

Transfer by one of them as manager—Whether 

binding on others. 

According tothe Mitakshara School, two or more 
persons inheriting juintly take as tenants-in-com- 
mon but two or moie sons, grandsons and great 
grandsons succeeding as heirs tu the sepaiate or 
eelf-acquired property of their paternal ancestor 
take as joint tenants with rights of survivorship 
and a transfer by one of the members as the mana- 
ger of the family is goud even without the’ other 
members being Joined us necessary parties. Mapiva- 
LAPPA RAPPA v. SUBBALPA SuaNKREFPa NaDAGAUDA 

bom. 184 
—— Step-sister's son and sister's son— 

Position of, in tine of herra. 

The position of a step-sister’s (that is, half-sister's) 
son is tle same as that of a sister's son in the line of 
heirs. When the half-sister’s son is regarded in 
the line of descent and not merely collaterally, 
he stands in exactly the same relationship to 
his grandfather as the full-sister’s son and the 
two would inherit from the grandfather equally, 
The succession to the uncle bas to be traced 
eventually through the grandfather, that is, the father 
of the propositus and though the sons ofa full sister 
may exclude thos. ofa hualt-sister as beween them- 
Se.ves, thére is no reason in principle why such 
Sons should be excluded’ from thé list ut heirs 
altogether. SHANKAR v. haGHoBA Nay: 858 
———Traae — Hindu Law — Trade — Whether 

should be confined to commodity with which it 

was originally started. 

lt is nut necessary for a Hindu joint family busi- 
mess to be confined tu ihe Gummedity with respect to 
Which it was originally slarteu, O1 course cases may 
arise in which the eXvension Js 80 dissimilar that ıt 
colstitues an entirely separate business. Kut where 
the colmouities ure so nearly allied that the dealing 
in one or the other wuuldieally foim part and parcel 
of a brokerage business ofthe type in which the 
ancestors were engaged the business can be deemed 
to be ancestral business. BaaGwan SINGH v., bE_ARI- 








LAL Nag. 43 
Partnership with stranger, while 
joint Jamily consists of minors—Nature of 


business or liabiliy of members, if aliered— Suit 
against such partnership jor recovery of price of 
goods suppiicu—Mundyer,~ cun compromise tt— 
Manager, not uscribed as Such— Decree uguinat him, 
t] can be executed uyarnot Jamaly property—Lamaly 
or members disltnck Jrom manager, whether 
contratiualiy bound with stranger partners, as 
Common Law puriners. 
A Hindu family can carry on an ancestral family 
business with aslranger as a partner even where 
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there are minors in such family. Therefore, an ances- 
tral family business does not necessarily cease to be 
such merely because strangers are introduced as 
partners and the liability of the members of the 
joint family ıs not altered when the manager is con- 
ducting the business in a proper manner. 

And the manager has power to compromise a suit 
filed against him as manager of a joint family busi- 
ness with stranger partners, in order to save the 
business. 

Where in such a suit against a partnership of 
which a joint Hindu family is a partner a person 


‘who was actually the manager ofthe joint family 


was made a defendant though he was not described 
as a manager of the family : 

Held, thatsuch person could have been sued only 
in the capacity of a Manager and a decree obtained 
against him could be executed against the mortgaged 
property : 

Held, also (but obiter).—The Liability that has been 
imposed on the joint family must not be understood 
as being founded on-the view that a Common Law 
partnership included, as one of its membars, a joint 
Hindu family, but rather onthe view that when a 
juint Hindu trading family thiough its managing 
member continues that trade, as a family trade, 
with the uia of partners, the addition of partners 
does uot restrict the power ofthe managing mem- 
ber to make liable the family assets in the interests 
of the family trading concern s» conducted. It does 
not follow thatthe family or the members cf the 
family distinct from the manager become con- 
tractually bound withthe strangers as Common law 
partneis BHAGWAN SING. v. BEAARILAL Nag. 43 
Widow. Ere Civil Procedure Code, 1108, 

O. XXI, r. 60 94 
-— —-—— Adverse possession against widow— 

Whether also against reversioner. 

Adverse possession against .a widow is not ad- 
verse possession against the reversioner. MADIVALAPPA 
IRAPPA v. SUBBAPPA SoANKREPPA NADAGAUDA 

Bom, 184 
——_—_ ———— Decree against, as representing 
husband's estate on transaction entered by husband 

—Heverstoners, if can challenge it, on ground 

that transaction was void. 

A reveirsioner cannot challenge a decree against 
a Hindu widow passed against her as representing 
the estate of her husband on the ground that the 
contract of her husband on which the claim wag 
based was not binding onthe estate becauseit was 
void, for any reason. The decree is binding on her 
as well as the reversioners. MADIVALAPPA JRAPPA v. 
SUBBAPPA SHANKREPPA NADAGAUDA Bom. 184 
-- Baghts of— Widow of Dekkhan 

“agriculturist seiling equity of redemption—After 

her aeath, reverstoners yetting decree setting aside 

atienation—Sutt for reaemption — Accounts for 
profit from commencement of mertgage claymed 
unaer s. 13, Dekkhan Agriculturisis’ Relief Act 

AVL oj 1879)—Account of profits for period of 

widow's lifetime held could not be claimed. 

A Hindu widuw auring her lifetime is entitled 
to the profits of her husband's immovable property, 
and any alienation by her is good until challenged 
by the reversioneis, und in any case is good for 
tue period vf her lifetime, 

Where a widow of a Dekkhan agriculturist trans- 
fers equity ot redemption, which she got from her 
husbaud, and the transferee sells the sume to the morte 
gagee but aiter the death of the widow, her husband'g 
1eversioners Ət a decree setting aside the alienae 
tion, in a suit for redemption, the reversioners arg 
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not entitled to the account of the profits for the 
period of the widow's lifetime. The reversioners do 
not derive any title from the widow, and the 
Dekkhan Agriculturists’ Relief Act-does not make 
any difference at all. MAHABALESHWAR VENKATRAMAN 
HEGDE MAKKI v. KRISHNA QANAPATI HEGDE 

` Bom. 240 


maan —-—---_-Stridhana—Widow succeeding to 
stridhana of co-widow—Nature of estate taken. 

A widow who succeeds as heir to the striihanam 
property of a co-widow takes only a limited interest. 
M. RAGHAVYALU NAIDU v. KAUSALYA Bat Mad. 304 
Hindu Law of Inheritance (Amendment) Act 

(i of 1929) — Interpretation of Statutes — 

Retrospective effect—Rules of—Widow alive— 

Rights of reversioners, not vested—Act, if applies. 

The rule that the Act should not ordinarily be given 
a retrospective effect rests upon the presumption that 
the Legislature does not intend what is unjust, and 
its chief application is where the enactment would 
prejudicially affect vested rights, or the legality 
ofpast transactions, or impare contracts. 

Consequently to apply the Hindu Law of Inheritance 
(Amendment) Act to a case where the widow of the 
last male-holder is still alive, will not cause injustice 
for the simple reason that the reversionershave no 
vested rights The interest of a reversioner is only a 
contingency or mere spes successionis not amounting to 
a vested right. Sankar V. Raa .oBa Nag. 858 
~~——— = 85, 1,2 ,2—~Person dying intestate before 

1929, leaving widow—Widow dying after Act— 

Succession, how governed—Husband, succeeding to 

stridhan of wife— Subsequent succession, how 

governed—Succession opening after Act-—-Act, if 
applies. 

The provisions of Act II of 1929 regulates suc- 

cession tothe estate of a Hindu male, governed by 
the law of the Mitakshara, who had died before the 
Act came into force, but whose estate had vested 
in a female holder, who was alive on February 21, 
1929, which isthe date of the enforcement of the 
Act., 
It is quite true thatthe Hindu Law of Inherit- 
ance (Amendment) Act is very limited in its scope. 
It, in terms, regulates succession only to the sepa- 
rate property of a Hindu male dying in intestacy, 
It does not purport to alter the law in respect of 
the devolution of other -property of a Hindu male 
or the property of a female. 

I'he rule of succession to stridkana, as laid down 
in Mitakshara isthat, in the absence of the issue 
of the female holder, it devolves on her husband, 
and if he is dead, it descends inthe same way as 
if it had belonged to the husband himself. To 
-aecertain as to who the heirs of the husband are, 
the Courts must, ex necessitate ret refer to the 
law governing succession to the property of the 
husband in force at the time when succession open- 
ed out. Ifatsuch time the Act II of 1929 has come 
into force, it is that Act which governs the succes- 
sion and the property ‘cannot be deemed to be prop- 
erty of afemale. CHaRJo v. DINA Nata Lak, 660 
—5,2—Object of the Act—‘Sister’ in s. 2, 

whether includes sister of half-blood. 

The object of the Hindu Law of Inheritance (. mend- 
ment) Act was to place a class of heirs who occupy 
a remote place in the line of heirs in a more favour- 
able position. Once itis accepted that the son ofa 
half-sister occupies the same position as the son of a 
full-sister and consequently falls within that class, 
and once it is seen that the Hindu Law does not speak 
of them separately in the texts, ib must be taken that 
the Legislature was using language familiar to Hindu 
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lawyers and meant to elevate all the persons who 
formed that particular classand who are ordinarily 
designated by the term "sister's sons.” For these 
reasons: the word “sister in s 2 of the Hindu Law 
of Inheritance (Amendment) Act, is a generic term 
which would include not only a sister of the, full 
blood or sister germane, as she is sometimes ‘called, 
but also a sister of the half-blood. Consequently, 
the son of the half-blood and the son of the -full-blood 
both fall within the class referred to as “sister's son” 
in the Act. It does not follow thatin a contest’ 
between the son ofa sister of the full-blood and the 
son ofa sister of the half-blood, the two would be 
deemed equal. 

The Act merely alters the order of succession but 
does not alter the date on which the succession opens 
out. The question about the order of succession is 
material only when the succession opens out, and so 
if that event occurs after the Act has comeinto 
force, the order given in the Act would apply. 
Sankar v. Rag.oBa Nag. 858 
Husband and wife—Restitution of conjugal rights 

—Suit by husband — Burden of proof—Relief in 

such suit is discretionary. 

In a suit for restitution of conjugal rights in which 
the defendant wife denies the marriage between them, 
the burden of proving that the marriage between the 
plaintiff and the defendant was according to Hindu 
rites and c2remonies is on the plaintiff. 

The relief asked for by the plaintiff in a suit for 
restitution of conjugal rights, is one which ie in the 
discretion of the Court to grant. The suit is inthe . 
nature of a suit for specific performance. GoxkuLpas 
WAGRAJI v. LuTCHMI Rang. 118 

Restitution of conjugal rights —W ife denying 
marriageand making serious allegations against 
husband and her father -Wife found to be living 
with another man and pregnant—Held, no useful 
purpose would be served in decreeing suit—Aindy 

Law— Marriage. 

Where in a suit for restitution of conjugal rights 


‘by the husband, the wife denied the marriage and 


made s2rious allegations of ill-treatment and of being 
compelled to bad, an immofral life by the plaintiff and 
her own father, and-she was found to be living with 


“another mah and was pregnant ; 


‘Held, that it was certain that if she were made to 
return to the husband there would be reasonable app- 
rehension on her part of being treated with cruelty 
by the plaintiff and her father and no useful purpose 


would be served by granting the plaintiff a decree, 
GoKULDAS W4G -AJI v. LUTOAME ang. 118 
Identification. Ses Oriminal trial 56, 865 


Inam—Resumption. Ser Bombay Rent Free Estates 
Act, 1852, Sch. B, cl. 6 271 
Income-tax—Partial succession to Hindu undivided 
family, legality—Company—Assessment, extent of 
—Fresh notice. upon successor, tf necessary 
Proceedings against predecessor, tf can be 
continued, ` 
A partial succession to a Hindu undivided family 
is not repugnant to any uotion of law. A Hindu un- 
divided family is a different person altogether from a 
company, its rights, its obligations, its privileges and 
‘its constitution are altogether different from the 
rights, obligations, privileges and constitution ofa 
company, andas it ıs possible under the income-tax 
‘law that a person conducting several businesses may 
‘be succeeded in a particular business which is divisi- 
ble from the other businesses of his, a Hindu uns 
divided family as a person can in the matter of such 


‘business be succeeded by a company to that extent, 
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The assessment can be made upon the company to 
that extent to which it was found in fact to have 
actually succeeded to those businesses which were 
separable from the rest. 

The Income Tax Act does not contemplate any 
-frésh notice to be served upon the successor, inas- 
much as the proceedings once started against the 
predecessor continue against the successor even if 
the predecessor has ceased to exist. In the absence 
of any clear direction to the contrary, no obligation 
is imposed upon the department in this behalf. 
In the matter of Ram Raxwa Mat & Sons, Lr. 
AMRITSAR v. COMMISSIONER OF Income Tax Lak. 821 
Income Tax Act (XI 0F1922)—Scheme of Act. 

So far as the scheme of the Income Tax Act goes, 
each section deals only with the matters specified 
therein and goes no further, and each section 
completely covers the matter with which - it deals. 
Inthe matter of Ram Raksa MaL & Sons, Lop. 
AMRITSAR v. COMMISSIONER OF INCOME Tax Lah. 821 
—S.3—Hindu widow of deceased co-parcener 

of joint family paid maintenance- Joint family 

assessed to income-tax—Such sum, tf should be 
deducted. 

A Maintenance decree obtained by a widow of a 
deceased co-parcener does not amount toa severance 
of the joint family and does not alter the character 
of the sum she receives. Where, therefore,the joint 
family is assessed to income-tax, no deduction can 
be allowed from the income of the family in respect 
of the sum paid towards the maintenance. 
COMMISSIONER oF INcomz-Tax, BOMBAY PRESIDENOY, 
BIND & ADEN v. MAKANJI LALJI Bom. 249 
SS. 3, 41—“Other association of individuals” 
in s. 3—Meaning of—Assessment of members of 
Mitakshara family individually after preliminary 
decree in partition sutt—Legulity— Held, on facts 
that assessee was legally assessed and s.41 did not 








apply. 

The words ‘other association of individuals’ in 
8. 3, Income Tax Act, must be construed according 
to the ejusdem generis rule with reference to the 
word ‘firm’ preceding it and they do not cover the 
members of a formerly undivided Mitakshara family 
after a preliminary decree for partition has been 
made. The members ofsuch a family are in the 
same position as the members of a Dayabhaga 
family, and members ofsuch afamily can indivi- 
dually be assessed in respect of their shares, 

he assessee instituted a suit for a declaration 
that he had been validly adopted by deceased, and 
was accordingly entitled under Mitakshara Law to 
certain immovable properties jointly with the de- 
fendant. There was also a prayer for partition. A 
decree was made by consent. It was agreed under 
the terms of settlement annexed to the decree 
that the ussessee was the validly adopted son, The 
decree further declared that the assessee was en- 
titled to one equal half part or share of the residue 
of the joint estate mentioned in the terms, after 
setting apart eleven lacs of rupees for allotment to 
the defendant and also after setting apart certain 
of the premises in suit for religious and charitable 
purposes. The defendant was then declared entitled 
to the remaining equal half part or share. Com- 
missioners for partition were appointed and direc- 
tions given for accounts, and for mutual conveyances 
on the basis of the award tobe made. The Official 
Receiver was appointed Receiver of the properties 
but was subsequently discharged and the asgessee 
and the defendant were jointly given liberty to 
realize the rents thereof on joint receipt, and to 
meet the necessary expenses thereabout, and to file 
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rent suits. The documents of title‘were tobe kept 
in the joint custody of the assesses and the defend- 
ant and the assesses were given liberty to invest 
the money which would come -into their hands or 
divide the same equally. The Income-tax Officer 
assessed the assessee in respect of his sharein the 
property. The assessee contended that s, 41, Income 
Tax Act, should have been applied : 

Held, that the assesses and the defendant were 
not managers of the properties appointed on behalf 
of each other within the meaning of s, 41, and the 
action of the Income-tax Officer was not, therefore, 
illegal, in assessing the assesseein respsct of his 
share in the property. In the matter of KESHARDEO 
OHAMRIA Cal. 807 

—s.5. Sez Government of India Act, 1919, 

(9 &10Geo V. Oh. 101, s. 96-B 244 
s.9—Whether assessee isin fact owner of 

property, deciston as to— Whether rests with 

Income-tax Officer—Mere existence of dispute as 

to title—Assessment, tf held up. 

Before an assesses can be taxed ag an owner 
under s. 9, Income Tax Act, if must ba decided that 
he is infact the owner of the property in question, 
and this decision rests with the Income-tax Officer 
subject tothe rights of appeal under ss, 30 and ‘1, 
The mere existence of a dispute as to title, even 
where a suit has been filed, cannot ofitself hold up 
an assessment, otherwise it would be open fo an 
assessee to delay assessment indefinitely by arrang- 
ing for the institution of collusive proceedings, 
In the matter of KESHARDEo OuAMRIA Cal. 807 
s. 10. Income Tax Act, 1922, s. 13 1PC 
~——-—§5.13,10—S. 13, scope of —Whether relates 

to method of making up statutory return for 
assessment — Method of accounting regularly 
employed coming within s. 13—Duty of Income- 
tax Officer—Whether should prima facie accept 
profits shown by accounts. 

Section 13, Income Tax Act relates to a method of 
accounting regularly employed by the assessee for h:s 
own purposes and does not relate to a method of 
making up the statutory returnfor assessment to 
income-tax. Secondly, the section clearly makes suci 
a method of accounting a compulsory basis of com- 
putation, unless, in the opinion of the Income-tax 
Officer, the income, profits and gains cannot properly 
be deduced therefrom. It may well be that, though 
the profit brought out in the accounts is not the true 
figure for income-tax purposes, the true figure can be 
accurately deduced therefrom. The simplest case 
would be where it appears on the face of the accounts 
that a stated deduction has been made for the pu.- 
pose of a reserve. But there may well be more com- 
plicated cases in which, nevertheless, it is possible to 
deduce the true profit from the accounts, and the 
judgment of the Income-tax Officer under the proviso 
must be properly exercised. It is misleading to 
describe this duty of the Income-tax Officer as a dis- 
cretlonary power. 

Where the method of accounting regularly employ- 
ed by the asseszee comes within the meaning of s. 13, 
it becomes the duty of the Income-tax Officer to con- 
sider whether, in his judgment, the income, profits and 
gains for the purpose of s. 10 could be properly 
deduced from the accounts. The view that the Income- 
tax Officer is prima facie entitled to accept the profits 
shown by the accounts, where there is a methodof 
accounting regularly employed by the ass-gsee, is not 
a correct view. So where that method does not in 
fact show the true income, profits and gains, the In- 
come-tax Officer is not right in computing income, 
profits and gains in accordance with that method, 
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ÅDEN V Saranepur COTTON , MANUFACTURING Company, 
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ss, 22 (2), 23, 43—Notice under s. 22 (2)— 
Whether should be preceded by an order declaring 
assessee to be agent of non-resident person—Notice 
served before expiry of one year from end of finan- 
cial year—Whether valid intention of assessing 
under s. 43 in respect of that year—Notice under 
proviso to s. 43 not mentioning year for which 
Income-tax Officer proposes to treat assessee as 
agent—Assessment under s. 43, if rendered illegal. 
It is not necessary to the validity of a notice call- 

ing for a return of income under s. 22 (2), Income 

Tax Act, where itis served upon a person asagent 

of a non-resident unders. 43 that it should have 

been preceded, not only by the notice of intention 
prescribed by s. 49 and by the opportunity of being 
heard prescribed by the proviso thereto, but also 
by an order “declaring the assessee to be the 
agent of a non-resident person” and “ treating him 
as such agent.” It may be reasonable that A should 
not be required to render a return of B's income 
until it has first been decided that he is agent for 
B: on the other hand, having regard tothe circum- 
stances which for this purpose constitute agency, it 
may well be thought advisable that the information 
afforded by: areturn and by books of account pro- 
duced in support thereof should be available for 
the purpose of deciding as to agency. The avoid- 
ance of delay may also be a consideration. The 
matter must be determined entirely upon the langu- 
age of the Act, and it does not impose the technical 
requirement. It is open to the Income-tax Officer 
under the Act to postpone any final determination 
of the question of agency until the time comes to 
meke an assessment under s. 23 of the Act. Where 
the notice under s, 22 (2), was served before the 
expiry of one year from the end of the financial year 

1926-27, the notice is a valid initiation of pro- 

ceedings: to assess the assessee firm as an agent under 

s. 43 and in respect of the year of assessment 1926-27. 

Proceedings, if begun in-time, are nob by the Act 

required to be completed within any time limit, 

The fact that the notice under s, 43 proviso, does 
not mention any particular year-.for which the 
Income-tax ‘Officer proposes to treat the assessee as 
an agent, does not make the assessment under s. 43 
illegal. The notice is by that section made part of 
the-series of facts which results in the resident 
being deemed agent by force of the section. The 
extent cf his responsibility if he be agent is another 
matter. If by notice given in due course under 
s. 22 (2), the year or years be specified, he has no 
grievance in point of procedure, and he can make 
his case upon the merits. THRE COMMISSIONER OF 
Income Tax, PUNJAB Nortn-Wsst FRONTIER AND DELbI 
PROVINOES, LAHORE v, NAWAL sare gee LAL R 
3 


— $. 22.(4)(2)—Notice under s. 22 (4), when 
can be tssued—Notice under 8. 22 (2), if condition 
precedent. 

A notice under s. 22 (4). can be issued on the 
assesses at any stage and at any time and the only 
limitation that is fixed is that the assessee must. 
have been served with a notice under s. 22 (2), 
RAJMANI: DEVI v. COMMISSIONER OF INCoME-Tax, U. P. 

All. 354 
—— & 23. Ses Income Tax Act, 1922, s. 22 2 


, 32 
-r $, 23 (2)—Notice under 8. 23 (2)—Hapres- 
-gion “or to produce or...... any evidence” 
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scored oui —Assessee directed to attend in person- 

Notice held irregular. 

As s. 23 (2), Income Tax Act reads, the alterna 
tives seem to be for the benefit of the assessec 
who has got to choose as to which of the option: 
he will exercise. It is not for the Income®ttax De 
partment to choose. Where a notice under s 23 (2 
scores out the words, “or to produce or to cause 
to be produced any evidence on which such person 
may rely in support of the return“, and directe 
the assessee to attend in person, the notice is irregu- 
lar. RAJMANI DEVI 9. Commissioner oF JNOOME-TAx, 
U. P. f All, 354 
———— SS. 23-(2), 22 (4)—Correctness of return 

doubied—Valid notice under s. 23 (2), if imper- 

ative—Notice under s. 22 (4)—Non-compliance with, 
by assessee —Best judgment assessment without notice 
under s. 23 (2), tf can be made—Assessee must 

satisfy conditions under s. 27. 

If the Income-tax Officer had reached the frame 
of mind when he has reason to believe that the 
return made under s. 22 was incorrect or incomplete, 
he is bound to issue a valid notice under s. 23 (2), 
But notice under s. 23(2) is not a condition precedent 
to making a best judgment assessment under s. 23 (4), 
where the assessee has failed to comply with all the 
terms of a notice issued under s. 22 (4). 

The assess must satisfy the conditions laid down 
in s.27 in connection with that particular notice, 
non-compliance with which brought about the best 
judgment assessment. RAJMANI Devi v. COMMISSIONER 
oF INCOME-TAK, U. P. All, 354 

ss. 23 (2), 22 (4)—Notice under s. 23 (2) 
invalid—W hether sufficient cause for assessee not 

complying with notice under s8. 22 (4). 

Where an Income-tax Officer who was bound to 
issue a valid notice under s. 23 (2), issues a notice 
which is not valid, it must be deemed that no notice 
under s. 23 (2) was issued to the assessee ‘and to 
that extent the Income-tax Officer was in default and 
the assessee will also be in default if he fails 
to comply with the terms of a notice -under s. 22 
(4), but he can very, well say that as the imperative 
notice under s. 43 (2) was not iesued to him, he 
could ignore the notice issued under s. 22 (4) and 
in that sense was prevented by sufficient cause 
from complying with that notice. RAJMANI Devi 9, 
COMMISSIONER OF IncomE-Tax, U. P. All, 354 
———- 88. 23 (4), 30—Assessment under s. 23 (4)—~ 

Appeal rejected under 3. 30 (1)—Question of vali- 

dity of assessment under s. 23 (4), if can be 

referred under s. 66. 

Where the Assistant Commissioner rejects an 
appeal in limine on the ground that the Proviso to 
s. 30 (1), Income Tax Act bars any appeal against 
an assessment under 8. 23 (4), the question whether 
an assessment under s. 23 (4) is valid or not is not 
a question of law and cannot be made the subject 
of a reference to the High Court. Rasmanr DEVI v, 
COMMISSIONER OF INCOME-TAX, U. P. All. 354 
— $S. 25-A, 26—Hindu undivided family and 

limited company, whether mutually exclusive Con- 

version of undivided family into company, without 
disruption. 

A Hindu undivided family and a firm ora limited 
company are mutually exclusive and cannot co-exist, 
the main featureof a Hindu undivided family being 
jointness of tenancy with aright of survivorship 
amongst its constituents andthe chief characteristic 
of a firm or a company being separateness of interest 
and no survivorship. Without disruption the con- 
version of a Hindu undivided family. into a firm or a 
company in its entirety is inconceivable and that ao 
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leng as it remains undivided, the question of succes- 

sion to if asa whofe by another entity does not 

arise. In the matter of Ram RakaaMaL & Sons, LID, 

AMRITSAR Y COMMISSIONER OF INCoME-TAxX Lah. 821 
SS. 25-A, 26—Ss. 25-A and 26, interpreta- 
tion of. 

ection 25-A applies only to those cases where the 
‘question involved is one of pure and simple disruption 
df a Hindu undivided family unattended by conver- 
sion, or transformation intoa new entity. It ison 
this account that sub-s.(1) of 8. 25-A limits the en- 
quiry to be made by an Income-tax Officer to the 
solitary question, whether separation of the members 
of a Hindu undivided family has taken place and tha 
family property has been partitioned. The remain- 
ing two sub-sections are merely complementary of 
sub-s,(1} and deal with only those matters which 
arise therefrom. 

Tn the same manner, s. 26 is intended to meet com- 
pletely, those cases which are specified in sub-ss (1) 
and (2) thereof respectively, in whatever way the 
situation envisaged there may arise. If, therefore 
in the places of a Hindu undivided family, which isa 
person, a new firm is constituted or anew company 
brought into existence, which again is a person, it 
cannot be urged that the provisions of sub-s. (1) or 
sub-s. (2), asthe case maybe, arenot attracted, 
simply because there exists a section which expressly 
deals with the disruption of a Hindu undivided 
family. In the matter of Ram RAKHA Mat & Sons, 
LTD., AMRITSAR y. COMMISSIONER OF INCOMR-TAX 
TRS ae Lah. 821 
— $, 26—Computation of income, method of. 

The income is to be computed with reference to the 
position at the time it was earned, although by s. 26 
the charge of tax computed on that basis is laid upon 
some one else. Inthe matter of Ram Raksa MAL & 
Sons, LTD., AMRITSAR v. COMMISSIONER oF INCOME-TAX 

Lah. 821 

$8.27, 66 —Question of law, if can arise 

out of s. 27 —Tilegality of notice, whether can be 
agitated within “prevented by sufficient cause." 

It cannot be said thet no question of law for 
reference under s. 66, Income Tax Act, can arise 
out of a decision of an Assistant Commissioner 
dismissing an appeal against an order under s. 27. 
The illegality of a notice, non-compliance with 
which has brought about a best judgment assessment 
can be agitated within the expression “prevented 
by sufficient cause.” RAJMANI DEVI v. COMMISSIONER 
oF IncoME-Tax, U. P. All. 354 
S. 30. Sze Income Tax Act, 1922, s. 23 (4) 

354 








. 
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s, 30 (2)—~Assistant Commissioner, if can 
under s. 30 (2) admit new matter in form of addi- 
tional ground of appeal. 

An Assistant Commissionerhas no authority under 
sub-s. (2) of a. 30 to admit a new matter raised in the 
form of an additional ground of appeal after an ap- 
peal has once been admitted, whether within the 
period prescribed therefor or after its expiry. All 
thathe cando under this enabling provison is to 
admit an appeal for the first time even if it is pre- 
sented after the period prescribed therefor. In the 
matter of Ram RAKHA MAL & Sons, LTD., AMRITSAR V. 
CoMMISSIONER OF INGOME-TAK Lah. 821 
—— 8. 33 as amended. Sez Income Tax Act, 

1922, s. 66 as amended 511 
——— 8, 43. Sz: Income Tax Act, 1922, s. 22 (2) 

322 


eee, arbi 
———— 8. 66 —0Oficer exercising discretion not arbi- 
trarily—Interference, . i i kahi 


Sze Crown 
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Ifan officer vested with the discretion to do or not 
to doa particular thing does not mis lirect himself in 
law, or in other words, does not exercise his discre- 
tion arbitrarily, the High Court will not be justified 
in interfering with it. Inthe matter of Ram RAK ia 
Mat & Sons, LTD. AMRITSAR Y COMMISSIONER OF INOOME- 
TAX Loh. 821 
s. 66—Question, whether party has dis- 

charged onus, if can be raised under s 66. 

The question whether a party has discharged the 
onus or not isa question of fact and it cannot be raised 
before the High Coartunders. 66, Income Tax Act. 
In the matter of Ram RAKHA Man & Sons, LTD., AMRIT- 
SAR V. COMMISSIONER OF INCOME-TAX Lah. 821 
ss. 66, 33—Reference against order of 

Commission under s. 33, when maintainable— 

Amendment,if applies to pending action. 

Under the new amendment of s. 66 of ths Income 
Tax Act no reference lies against an order of the In- 
come-tax Commissioner under s. 33 unless the order is 
ons which involves an enhancement of the assessment 
or is otherwise such as is prejudicial to the assessees 
but if the Income-tax Commissioner simply maintains 
the decision of the Assistant Oommissioner and the 
assessment made by him, it cannot be said that 
the order of the Commissioner of Income-tax is 
such as is prejudicial to the assesses. 

All pending cases will bs governed by the 
Act as amended. | TR:MBAK V. OOMMISSIONER OF 
Inoomg-Tax, CENTRAL AND UNITED PROVINOES, LUOKNOW 

Nag. 511 

Injunction. Ses Trade-mark 553 

- Acquiescence— Essentials — Plaintiff must 

know position at time of acquiescence—Words 

and phrases —“Residential purpose, whether in- 
cludes building of Community Hail. 

There can be no-acquiescance unless the plaintiff 
knows the position at the time of acquiescence, but 
if there has been acquiescence, it will be an answer 
to the suit for injunction. 

Held, that where the plaintiff sold certain plot for 
residential purposes to the defendant and 
the defendant built a Community Hall on it, 
there was no breach of covenant since the 
Hall came within the expression “ residential area ” 
and use for residential purposes. Mrs, SERENE 
CowasiEE v. N. M. CowasJEE Rang. 292 

Givil Procedure Code (Act V of 1908), 

0. XXXIX, r. 2—Temporary injunction—Discretion 

of Court Extent of—Pecuniary interest of appli- 

cant must be involved. 

Relief by way of temporary injunction isin the 
diszretion of the Osurt, but that discretion is not 
unfettered, and it must be exercised in accordance 
with the principles generally recognised. One of 
thess principles is thatthe Gourt will oot grant an 
interlocutory injunction, except in cases where there 
is soms pscuniary or proprietary right of the plaintiff 
which requires protection. 

Although the powers of the Court under O. XXXIX, 
r. 2, Civil Procedure Oode, appear to be wide enough 
toenable it to grant an interlocutory injunction yet 
in cases where the personal status of the applicant is 
the only matter for such injunction, the Court will 
refuse to grant it, unless the applicant has also 
pecuniary interest in the subject-matter of the injunc- 
tion. SIDDaEs3wak DUTT v. Manmataa Nata Roy 

Cal. 800 
Grant of, is a matterof discretion. 

Inevery case the grant of an injunction ig a 
matter of discretionto be decided in accordance with 
equity and good conscience. R. J. Woop & Co, v. 
Firm KANSHI RAM-HANG Ras Lah. 553 











_ Insolvency—Adjudication—Notice issued to one 
creditor but it was , stated that he was dead—Held, 
this was irregularity and did not affect case between 
insolvent and another creditor. 

. Wherein an appeal from an order declaring a 
person insolvent, one of the creditors contends that 
no notice was served on a certain creditor, but it is 

‘admitted that a notice was issued to him and also 

published in the Gazette, but it is stated that the 
‘ereditor was dead on the datehe is said to have re- 
ceived the notice, thisis a mere irregularity and 
does not affect the case between the insolvent and 
the appellant creditor. Baspro Prasap» Barsu Man- 
DAL Pat.798 
Manager of joint Hindu family firm 
adjudicated insolvent— His share and his right to 
dispose of family property for discharging business 
obligations, vest in Receiver—Creditors of such firm 
attaching firm property and getting decrees on their 
loans subsequently—Another creditor acting on his 
own behalf taking proceedings in insolvency — Karta 
adjudicated insolvent and Receiver appointed—Ap- 
peal from such order—Leave, necessity of —~Petition- 
tng creditor, if necessary party — Provincial Insol- 
vency Act{V of 1920), ss. 4, 75—Rights of Receiver, 
whether subject to clog created by attachment—Ezxis- 
_tence of attachmentsin favour of creditors —W he- 
ther make them secured creditors—Aittachment, signi- 
ficance of. 

Where a manager or karta of a joint Hindu 
family firm becomes insolvent, the utmost that can 
vest in the Receiver is the manager's own share in 
the family business together with such right as he 
might have had to dispose of property belonging to 
the other members ofthe firm for the purpose of dis- 
charging business obligations, because the right of 
manager to dispose of or at any rate to affect with 
liability joint property in the case of a joint Hindu 
family firm is to be regarded as a piece of property 
which ordinarily would pass toand become vested in 
a Receiver upon the insolvency of the karta or manag- 
ing member, in such a way as to afford some advant- 
‘age to the creditors of the joint family firm. But the 
powers of the Receiver shall be subject to the same 
qualifications as it was in the hands of the manager. 

Some creditors advanced loans to a joint Hindu 
family firm, and secured attachment of the firm pro- 
perty and obtained decree on their loans subsequent- 
ly Another creditor ofthe firm acting solely for 
himself and in his own interest instituted proceedings 
‘in insolvency in the Court ofthe District Judge. The 
karta wis adjudicated insolvent anda Receiver was 
appointed and the propeity of the firm became vested 
in him, The creditors who had obtained decrees on 
their loans, appealed against the order : 


. Held, (i) that the power of the karta to.dispose of 


the property was subject to the clog created by the 
attachment of the creditors and upon his insolvency 
his power subject to these limitations, vested in the 
-Recsiver; 

(ii) that the order of the District Judge, adjudicat- 
ing the karta insolvent and appointing a Receiver 
fell unders.4, Provincial Insolvency Act. The order 
was in efect an order either deciding rights or at 
any rate deciding priority. The order, therefore, was 
appealable without leave ; 

(iii) that the petitioning creditor, upon whose peti- 
tion the adjudication was ordered, was not a necessary 
party tothe appeal, as he was represented by the 
Receiver. 

The existence of an attachment in favour of a 
creditor does not constitute that creditor a secured 
creditor; but an attachment means this: that the 
property in respect of which it is made is not free, 
at any rate, tothis extent, that it cannot be made the 
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subject of a private sale. Kamara BALA Dast v. SUR- 

ENDRA Nata GANGULY Cal. 914 

insurance—Construction— Construction on answers 
on medical questions—Must be read in a fair and 
commonsense way. 

Medical questions as are usually asked in forms 
of application for insurance are often sgmewbat 
embarrassing and cannot always be reasonably ex- 
pected to be answered with strict and literal truth. 
They must often be read with some limitation and 
qualification to make them reasonable, and they 
must always be read in a fair and commonsense 
way, having regard to all the circumstances. HARI- 
past DEBI v MANUFACTURERS Lire ASSURANCE Co., LTD. 

i Cal. 310 
Life Insurance—Answers in proposals— 

Such answers untrue—Effect—Statements by appli- 

cant, whether warranties—Proof that matters con- 

cealed or misrepresented would merely have caused 
delay in issuing policy during further investigation 

—Such proof, when vitiates polecy. 

In a life insurance contract where the applicant's 
statements are to be treated as representations and 
not warranties, it ig not sufficient, in the absence 
of fraud, to vitiate the policy to show that the 
matters concealed or misrepresented: would merely 
have caused delay in issuing the policy while a 
further investigation was being made, Harrpast 
DEBI y. MANUFAOTURERS Lire Assurance Co, LTD. 


Cal. 310 
interest—Damdupat—Rule of—If applies on 
Original Side of High Court—Hindu lending in 
joint account of Hindu and non-Hindu—Appltcabi- 
lity of rule, against Hindu borrower—Non-Hindu 
borrower, if can claim contribution—Hindu Law— 
Damdupat. 
The rule of damdupat is in proper circumstances 
applied on the Original Side of the High Court. 
The rule of damdupat applies to a loan by a Hindu 
lender made on joint account toa Hindu borrower 
and non-Aindu borrower as far as theHindu bor- 
rower is concerned. It does not, however, follow 
that the non-Hindu joint borrower will not be en- 
titled to claim contribution from the Hindu bor- 
rower on the basis of the sum he has actually paid 
even though by reason of the rule that sum is in 
excess of what the lender would have recovered from 
the Hindu joint borrower. MAHAMAYA DASSI v. ARDUR 
Raut Cal. 731 
Court's 





Interest pendente lite — Lower 
discretion—Inierference. 

Interest pendente lite is, however, a matter-of dis- 
eretion; and discretion should not be interfered within 
the absence of sufficient reasons. Isrr Prasad SINGH v. 
JAGAT PRASAD SINGH Pat.187 

Suit for damages for breach of contract— 

Interest, when canbe awarded. 

In a suit, interest can be given either by way of 
damages or under some statute, or because it is a 
matter of contract. Where ina suit for damages 
for breach of contract itis Lota matter of contract 
and the right is not given under statute, it is wrong 
to give damages upon damages. ARJuNSA Racuusa 
Patwiv Firem HARAKGUAND-RAMOHAND Nag. 812 
interest Act (XXXII of 1839), See Promissory one 
interpretation of Statutes—Grammatically con- 

structing. 

The well-known rule of construction of staute is to 
construe the language of a statute in its ordinary 
grammatical sense unless it leads to some incongruity 
or manifest absurdity. SEORETARY of TATE For 
INDIA IN COUNOIL Y. GREETA Nag. 705 
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Interpretation of Statutes—concld. 
——— Literal construction, if prevails when 
opposed to intention of legislature. 

It is a well-recognized canon of construction that 
the more literal construction ought not to prevail 
if it is opposed to the intentions of the Legislature 
as apparent from the statute, and if the words are 


, suffigiently flexible to admit of some other construc- 


tion by which the intention will be better appreciat- 

ed. Bac.:oo0 KANDERO 9. EMPEROR Sind 968 F B 

Question of forfeiture of rights—Two 

possible interpretations of statute—One in favour of 
subject, should be preferred, 

Where there are two possible alternatives, the one 
more favourable tothe subject must be preferred 
when a question of forfeiture of rights is involved, 
because all fiscal statutes should ke strictly constru- 
edandin cases of doubts in favourof the subject. 
BAIJNATH PRASAD SINGE v. UMRSHWAR SINGH 

Pat 138 SB 

Tetrospective effect— Rules of. See Hindu 

Law of Inheritance (Amendment) Act, 1929 858 

Same words to be construed in same way 
throughout the Act. 

The usual canon of construction cf statute is that 
the same words must be construed in the same sense 
throughout an enactment unless the context shows 





that something different was intended NAMDEO v. 
KESHEO Nag. 701 
Judgment. 
Ses Criminal trial 177 
SEE Practice 11 


Judicial finding with reference to each 
accused should be girven—Hvidence by accused 
should also be considered—Nat only justice should 
appear to be done, but should in fact be done. 

In criminal trials, itis the duty of the Vourt to 
give a judicial finding with reference to the case of 
each individual accused, and the evidence adduced 
on behalf of the accused in support of their case 
must also be carefully and fully considered. It is 
not expected that the Court would come to a con- 
clusion in favour of the defence in every case ; but 
justice must appear to be done to the accused, ag 
well as infact if must be done to the accused. 
MEWALAL SINGH V. EMPEROR Pat. $33 
Judlclal Officers Protection Act (XVIII of 

1850). Ser Limitation Act, 1908, Sch, I, Art. 2 

622 

8. 1— Protection under when available. 

A person seeking protection under s. l of Judi- 
cial Officers’ Protection Act, must show that he 
acted in good faithin discharge of his duties. The 
section cannot apply to a subordinate who was 
not executing an oider of the Court at all, but was 
acting quite outside the order and in defiance of 
it, UDHARAM VASSANMAL y. GrapaMs Trapine Co., LTD 


Sind 622 

Jurisdiction. 
SEE Cantonments Act, 1924, ss, 84, 88 732 
SEE Execution 435 





Absence of jurisdiction—Effect— Appeal as 
of right, if exists—Consent or wairer by parties, 
whether can give jurisdiction 
I£ a Court is not invested with jurisdiction to hear 

and determine a matter, the usurpation of this authori- 

ty for which there is no warrant in law would make all 
decrees and orders mere nullities which could be set 
aside or declared void as the circumstances might 
require, The authority cr jurisdiction of an Appellate 

Court to review or revise a decision of the Court below 

must be given by a statute or an equivalent authority. 

An appeal does not existin the nature of things. A 

right of appeal from any decision of any Tribunal 
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must be given by an express enactment. Where there 
is no appeal provided for by lawa consent or waiver 
on the partof the respondent cannot invest ¡the 
Appellate Court with the jurisdiction it does ‘not 
possess. Piru PRAMANIK v. Panna D JANABHANDAR CoO., 
LTD Cal 663 
Court ha ing jurisdiction up to preliminary 
decree — Whether can lose jurisdiction at later 
stage. 

It would ba incongruous that a particular Court 
should have jurisdiction in one suit up toa certain 
stage, namely, up to the preliminary deeree and 
thereafter lose jurisdiction at the later stage. Thera 
is no provision in the Civil Procedure Code for the 
return of the plaint, in such a case For, the provi- 
sions of O. VII, r. 10, deal with the cage, where, from 
the very beginning, the Court to which the plaint 
was presented had no jurisdiction. If the | prelimin- 
ary decree passed in the suit was a decree passed by 
a Court having jurisdiction, there is no provision for 
the carriage of these proceedings in any otherjCourt 
of first instance, as the plaint could not be returned 
after the preliminary decree for being preseated to 
another Court. DwarKanata Mitra Biswas 9, 
Hemaneini Kor Cal. 474 

Decis:on as to—Court’s power to decide 
question of jurisdiction—Such question decided, if 
could bechallenged subsequently—No such decision 
by Appellate Court—Mere want of objection by 
parties, whether gives jurisdiction. 

Every Court has jurisdiction to hear and determine 
a case, and when its jurisdiction is challenged, it is 
its duly to determine the actual existence of things on 
which alone it can assume jurisdiction. If it decides 
that it has jurisdiction then that decigion would be 
binding, as a Court has always the jurisdiction to 
decide rightly or wrongly, and it would not do to 
say that the conclusion was wrong. Where the 
Appellate Court had decided thatthe appeals wera 
competent when they first came up for hearing, then 
that decision, unless set aside by any higher Tri- 
bunal, could not be attacked at a subsequent stage 
of the proceeding, even if the decision was wrong. 
But when there was no decision bythe Appellate 
Court on this point, mere inaction or want of objec- 
tion on the part of the parties would not prove the 
existence of things, the existence of which alone 
would make the appeals competent. PIRU PRAMANIK 
v. Panna DHANABGANDAR Co., LTD Cal. 663 
— -— Municipal Commitiee vested with power to 

execute works to improve drainage—Acts done, 

when can be questioned and where. 

Where a Municipal Committee is invested by 
statute with the power of executing works for im- 
proving the drainage of the town, it is for the 
Committee to determine as to how the work can best 
be done, and any act done, or intended to be done 
by it, in furtherance of this object can only be 
questioned in a Civil Court, if it is shown that the 
Committee is not acting bona fide, or that the act 
com) lained of is oppressive, wanton or capricious. 
CratarBuus y. MUNIGIPAL OoMMITTRE, BHAWANI 

Lah, 336 

Kasavargam tenancy. See Madras Land Tenureg 
690 

Landlord and tenant—Estoppel—Ejectment suit— 

Tenant setting up title in third person—Second 
appeal from dectsion—Meanwhile suit between 
plaintiff and third person decided and plaintiff's 
title to property in question declared—Such 
judgment, if can be admitted to prove plaintiff's title 
inejectment suit at stage of second appeal—Such 
judgment, if binding on tenant in ejectment suit, 
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A lessee. is bound by a judgment against his 
lessor in the absence of any fraud or collusion on 
his part. A lawful judgment which deprives the 
landlord of the estate, deprives the tenant of neces- 
sity of his subordinate right. 

In a suit for ejectment where the tenant relies on 
th: title of a third party having no other title to 
rely on, itis always open to the plaintiff to displace 
the title of the person so set up by showing that he 
was a party to the litigation which has negatived 
that title Whatever would estop or bar the persons 
whose title is set up must also bar the person plead- 
ing jus tertii whether the estoppel is by record, deed 
or in pais, 

In anejectment suit the tenant pleaded the right 
of a third person tothe leased property as against 
that of the plaintiff Pending second appeal from 
the decision in ejectment suit, in another suit be- 
tween such third party and the plaintiff, a judgment 
was delivered declaring that the plaintiff was en- 
titled to the property leased : 

Held, that this judgment was admissible in the 
ejectment suit even at the stage of second appeal, to 
a the plaintifi was entitled to the property 
eased : 

Held, also that though the tenant was not a party 
tothe suit between the plaintiff and the third party 
in whom the tenant had set up the title, the judgment 
in that suit was binding on him and the tenant was 
concluded by the decision on title given in such 
judgment against the third party whose title be 
pleaded in the ejectment suit. Krisanan NAIR v. 
KAMBI Mad. 268 
~ Rent-Jree tenure— Long possession without 

payment of rent — Presumption~- Tenant to 

establish that tenure is rent-free when it is 
within revenue paying-estate, 

Long possession without payment of rent may 
justify in particular circumstances, an inference of 
a rent-free tenure. The onus is always on the side 
of the tenant to establish by satisfactory evidence 
that the tenure he holds is rent-free, when the 
landlord has shown that the land is within the 
revenue paying estate. HARENDRA Nata CHOUDHURY 
v. AMAL Kumar Roy OHOUDHURY Cal. 987 

Sehan land—Tenants' right to construct on 
outer sohan without landlord's permission — 

Landlord permitting one such construction—Implied 

consent to build further construction, if can be 

presumed—Chabutra and osara, distinction pointed 
out—Osara built on outer sehan—If can be 
demolished, 

A riaya holds either under a lease or under a 
licence, and if such lease or licence permits him to 
build on the other sehan, then he can do so. On 
the other hand, if no such permission can be infer- 
red from the terms of the lease or licence, then the 
riaya cannot make any permanent constructions 
upon the sekan. 

A zemindar might well be prepared to allow a 
riaya to build one construction, whereas he would 
not be prepared to permit him to add to such con- 
struction or to build further ones. So even where 
the landlord allows one construction onthe sehan 
land, it does not mean that he impliedly permits 
any further construction thereon. 

A chabutra, kachcha or pacca, does not very 
materially affect the method of user of sehan land. 
What is usually done on sehan landcan practically 
be doneas well even if a chabutra is build upon 
it. Erecting a chabutra in no way encloses the land 
but making an osara practically amounts to en- 
closing a part of the land or at least making the 
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site of the esara part of the siteof the residential 
house. 

So where a tenant builds an osara on outer sehan, 
without the permission of the landlord, he is en- 
titled to demolish the same. Dasrata Tent v. Ram 
Das T; AKURAT All. 761 

Simple rent suits—Persons claiming, con- 
flicting title, not made parties —Such question, 
should not be tried. 

Where in rent. suits, persons claiming conflicting 
titles are not made parties, it is not proper to allow 
the complicated question of title to be raised and 
tried Piru PRAMANIK 9. PABNA DJANAB ANDAR Oo., 
Lro. Cal. 663 
Lease — Construction — Quarry lease — Covenant 

against assignment — Lessee transferring subject to 

sanction—Transferee to work as agent and for 
profits, meanwhile-—Sub-lease, if created—-Transfer 
not registered—Validity—Forfetture if. can be had 

—Damages~~Claim for, abandoned—It need not be 

given — Plea, necessitating evidence not raised—If 

can be allowed before Privy Council—-Appeal— 

New plea — Registration Act “XVI of 1908), 

ss. 17, 49. 

The Government granted quarrying lease to ths 
company for termsof 20 years. The covenant against 
assignment provided that neither the lessee company 
nor any person claiming through or under it should 
assign the lease or transfer any right or interest 
thereunder, or underlet the whole or any portion of 
the premises comprised in such lease without the 
assent of the Board of Revenue of Bihar and Orissa 
first being obtained, and that the penalty for infrac- 
tion of this condition should be the forfeiture of the 
lease. The company went into liquidation, and 
it through its liquidators, contracted with one 
B, for the saleto him of the leasehold rights under 
both leases but subject to the sanction of the Board 
of Revenue: the agreement to stand cancelled if such 
sanction was not obtained. It was also provided that 
in the meantime B should act asthe agent for the 
company in respect of the lease-hold rights in the 
quarries; that he should pay to the company the 
royalties and any other sums payable by it to the 
Government ; and that he should be entitled to work 
the quarries for his own profit. The Government 
refused the sanction and forfeited the lease, on the 
ground that the company, in contravention of the 
terms of lease, had assigned the lease by creating a 
sub-lease infavour of B: 

Held, (4) that there was nothing in the agreement 
which created a relation of landlord and tenant 
between the parties. B was to be appointed the local 
agent of the company and his right to work the 
quarries was dependent on his accepting this position; 
it was not unusual to have an agency coupled with an 
interest, and this was the real effect of the agreement 
in the presentcase. There was, however, nothing in the 
document to suggest that the interest which B took 
wasthat of a sub-lease. 

(ii that it was, however, clear that pending the 
completion of the proposed sale, the agreement pur- 
ported to invest B with a definite interest in the 
quarries. He wasentitled under it to dig the stone, 
convert it and sell the resultant product on his own 
account and this,if it was an effective transfer, would 
be a breach of the covenants inthe leases to the com- 
pany and would entitle the Government to forfeit 
them. But being an interest created in an immov- 
able property of more than Rs, 100, the document was 
compulsorily registrable under s. 17 of the Registra- 
tion Act and not having been registered had not 
affected the property under s. 49 of that Act. The con- 
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tention that the value was less than Rs. 100, not having 

been raised before Courts in India, it could notbe 

raised before the Privy Council. Even then, there 

was little doubt that it could not have been seriously 

, disppted in India that the value of the concession was 
worth more than Rs 100; 

(iii) that the claim for damages having been aban- 
doned, no question regarding it could be raised; 

(iv) that the plea of the Government, that thesuit 
could not bs maintained by the company, it not being 
in possession at the time of forfeiture, depended upon 
facts requiring evidence. But such plea not having 
been raised in trial Court and the High Court holding 
that the question, depending as it obviously did apon 
facts for which evidence would be recessary, was not 
open beforethem, it could not be raised in appeal 


before the Privy Council. SECRETARY oF STATE v. 
Kocuwar Ling & Stone Co, LTD. 443 PG 
Lease or mortgage. Szz Deed 935 


Legal Practitioner. Sze Power-of-attorney 

489 FB 

———— Offer io be bound down by special oath of 

witness—--Necessity of an express authority of 
party. 

Pleadeis or agents should, in their own interests, 
be careful not tomake offers to be bound down by 
special oath except in the presence of the party or 
on express written authority to that effect. LAXMIBAI 
v, Basirao Nag 421 
Professional misconduct—His dealings with 

client, nature of—Member of Pleader’s family 

mizing up in affair adverse to claim of cireni — 

Duty of Pleader in such cases—Held, though Pleader 

did not act to the standard of propriety expected, yet 

no disciplinary action was justified—Legal Practt- 

tioners Act (XVIII of 1679), s. 13(b) (c). 

When a Pleader finds that he or any member of his 
family living jointly with him islikely to be mixed 

‘up in an affair which is adverse to theclaim of his 
client which he has been advorating on his behalf in 
a Court of Justice, or when a Pleader intends appear- 
ing against a man in a case which is directly against 
the case which he was advocating for him before, it 
is desizable that he should give a formal notice to his 
late client and bring the matter to the notice of the 
Court, if for no other reason at least to save himself 
from being charged by the client infuture. The 
position of the members of the legal profession is 
very high but at thesame time delicate. They must 
take scrupulous care that nothing is done by them 
which leaves room for any accusation being made 
against them. 

Heid, that though the Pleader did not act up to that 
standard of propriety which is expected from a member 
ofthe legal profession who musi enjoy the complete 
confidence of thelitigant public and of the Court, and 
he mixed himself up in transactions which were not 
straightforward, and technically bis appearing in 
the land registration cases against his client, was 
improper, it wasclear at the same time that hedid 
not act without the knowledge, consent or at least 
acquiescence of the client. Under the circumstances no 
disciplinary action would be justified. In re QURBAN 
ALI Kuan v. Q., A PLEADER, Gaya Pat. 849 SB 

Professional misconduct — Misconduct in 
- connection with instructions of client—Court before 
whom such misconduct takes place, if can take 
action— Trust imposed by illiterate client—Breach 
of—Cilient deprived of valuable rights—Conduct 
must be severely dealt with—Legal Practitioners 

Act (XVIII of 1879), ss. 13, 14. 

Ifthe Pleader who practises in a Court commits 
an offence of professional misconduct in connection 

f : 
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with any instructions which he has received from hia 
client generally or in connection with a particular 
case, thenit is within the jurisdiction of any Court 
before whom the Pleader is practising, if brought to 
its notice that the Pleader has committed any pro- 
fessional misconduct, to take action against him and 
those proceedings will be entirely with jurisdiction. 

Tt is regrettable that legal practitione:s who are 
entrusted by poor and ordinary litigants in the 
mufassal, do not hesitate on occasions in committing 
serious breaches of trust in utter violation cf the 
confidence imposed by their clientsin the hope that 
the usually illiterate clients willfind it difficult and 
inexpedient to convince a Court of the moral delin- 
quency of the legal practitioner— the result very often 
has been that for failure to carry out the trust, the 
litigant has been deprived of his valuable rights and 
he has no remedy whatsoever except to embark on 
doubtful and expensive litigation with dubious chance 
of success against a lawyer. It is incumbent on the 
High Court to protect the unfortunate litigants whose 
trusts have been betrayed by practitioners, and if it 
is established thatthe lawyer instead of discharging 
his duties faithfully like persons of trust and honour 
has betrayed that trust, such conduct must be severely 
dealt with. In the matter of A., AMUKGTAR 

Pat. 8779$ B 

Relation with client—Nuture of—-Contract of 

service—Client asking him to do business, part of 

which is to start criminal proceedings for 

defamation—Advocate, if should ascertain truth 

lefore entering into contract—Bargaining for 
services—Propriety of. 

Where the relationship of Advocate and client 
subsists, an Advocate is always obliged to see that 
in addition to bis fair and just remuneration he 
does not use the privilege and responsible position 
for the purpose of putting money into his own 
pocket. But short of actual proved misconduct 
such as would occur if a person took advantage 
of some one who is incapable of entering into busi- 
ness relationships, it is entirely open for a pro- 
fessional man on first hearing the nature of the 
ecmplaints made to him by his client to fix for his 
service any fee at which he may choose to value 
it. Theclient can accept the contract,or, if he 
thinks the fee is exorbitant, can go elsewhere. It 
is tlue that circumstances might arise in which 
thecongideration for the service rendered would 
be so glaring that there might be presumptive 
evidence of an intended fraud; but in a case 
where 2 person, who is said by an independent 
witness to benoimal, goes to an Advocate's office 
and enters into an agreement with him for re- 
muneration in order to do business, part of which 
isthe taking of criminal proceedings against some 
one whohad defamed him, it is no part of the 
Advocate’s duty to examine the defamatory matter 
but, assume it to be true and use the truth of jt 
as & ground for taking special care nut to enter 
into any contract with his prospective client 
without taking independent advice. When a con- 
tract for servicee has been concluded, a relationship 
is called into being which imposes special obliga- 
tions, but at the outset both client and Advocate 
Can bargain for services in such methods as they 
may deem proper. Ci RISTOPHER V. GALLIARA 

fang. 257 

Legal Practitioners Act (KVIH of 1879)—Rules 

made under Act—h. l4—“Pending final decision 

on charge of professional misconduct", whether 

covers cese tn which enquiry has not begun— Case 
ready for being set down for hearing of Bench, 
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The words ‘pending a final decision ona charge of 
‘professional misconduct’ in r 14 are not wide enough 
to Cover a casein which the enquiry has not yet 
begun. It must refer only to a final decision by the 
High Court upon materials already enquired into and 
adjudicated upon by some subordinate judicial autho- 
rity, and itmust apply only to a case in which 
prima facie thereis reason to believe the Pleader 
conerned to be guilty of professional miscon- 
duct. In re L., A First QRADR PLEADER, RAJAM 

: Mad. 136 
-———— Scheme of—Stamp Act (II of 1899), Sch. II, 

Art. 30—Eaemption under—Nature of. 

Save in the case of one class of Pleaders, the 
scheme of the Legal Practitioners Act appears to 
be to restrict the right to pratice in Chartered 
High Courts to Advocates, Vakils or Attorneys, and 
no provision is made for admitting any other class 
of person. The drafting of Art. 30 of the Stamp 
Act is in consonance with these provisions It 
deals with Advocates, Vakils or Attorneys, not 
Pleaders. It exempts Advocates, Vakils or Attorneys 
enrolled, not Pleaders granted certificates. The 
position of the two classes is different in many 
ways. An Advocate, Vakil or Attorney is enrolled 
orce and for all and unless struck off the roll or 
suspended from practice, he has the right to practise 
without any further payment: a Pleader is not 
enrolled; he receives a sanad or certificate which 
lasts for one year and which has to be renewed and 
a new fee paid every year. This class does not fall 
within Art. 30 of the Stamp Act at all and does not 
fall within the class that may practise in a Chartered 
High Court according to the scheme of the Legal 
Practitioners Act Inre Mr. V. L. Oxe Nag. 478 

ss. 13, 14. Sze Legal Practitioner TSR 


——— 8.13 (b) (c). Sze Legal Practitioner 
49SB 
8. 14. - District Judge cannot suspend. legal 
practitioner until he records finding thereon. 

District Judge cannot under s. 14 suspend any 
Pleader from practice until he has recorded his 
finding that he oughtto be suspended or dismissed. 
The suspension of a Pleader from practice pending an 
investigation which has not yet been begun is in fact 
to impose upon him a punishment, before there is 
even a prima facte case of his guilt and it cannot 
possibly have beenthe intention of the Legislature 
that any such injustice should becommitted. In re 
L ,A First GRADE PLEADER, Rasam Mad. 136 
- $. 14—High Court, if can order deferring 

renewal of sanad. 

It is incompetent for the High Court, until a case 
is ready to be actually set down for hearing by a 
Bench, to pass any order deferring renewal of the 
sanad of the person against whom complaint is 
made. In re L , A First GRADE PLEADER, Rasa 

Mad. 136 











——— 5. 15—Applicability of s. 15. 

Section 15, Legal Practitioners’ Act, applies in 
most cases to proceedings in which an adjudication 
has already been made bya subordinate judicial 
officer and the High Court is of Tor after calling 
for the record and studying the papers that that 
adjudication is prima facie wrong. In re L,A 
First GrapE PLEADER, RAJAM Mad. 136 
Limitation. 

Suz Chota Nagpur Tenancy Act, 1908, es, 74 (a), 

23 as amended by Behar and Orissa Act, 1920 


6 
See Limitation Act, 1908 Sch. I, Arts. 148, as 
89 


INDIAN CASES 


[1937 
Limitation- concld. 


Sze U. P. Land Revenue Act, 1901, s. 11] 28 
Hazecution — Award — Decree according to 
award—Default in payment of instalment accord- 
ing to terms of award but before decree, is not 
default in carrying out terms of decree—Burden of 

proof on plea of limitation — Payments alleged by ° 

decree-holder on particular date—Judgment-debtor 

admitting them but raising plea of limitatton— 

Date of any specific payment not denied—Decree- 

holder, if should prove date of each payment. 

The parties having referred their disputes to arbi- 
tration,an award was given on July 8, 1925. The 
award provided that the debtor should first pay off 
the unsecured amount of Rs 2,430 and then payment 
was to commence in respect of the mortgage amount. 
The payments were tobe made by instalments. The 
first instalment way to be of Rs. 800 payable on 
December 15, 1925, Subsequent instalments were to 
be of Rs. 400 sach payable on June 15, and December 
15 of each succeeding year. It was further provided 
that ifthe instalment of Rs. 800 due on December 15, 
1925, was not paid in time, the creditor had the right 
to recover the whole amount due. In case of default 
of two subsequent instalments cf Rs. 400, the creditor 
was also entitled to recover the debt due to him with 
interest from the date of default The award was 
converted into a decree on January 4, 1926. The 
first execution was filed on December 15,-1928, on the 
assumption that the first default was “made on 
December 15, 1925 inasmuch as Rs. 800 were paid on 
January 24, 1926; certain other payments were also 
shown. This application was dismissed on December 
22, 1928 A second execution application wag 
filed on December 10, 1932. The further payments 
were certified. Certain defects pointed out by the 
Court were not cured, so this application was also 
dismissed on January 17, 1933. The third execution 
application was filed on December 22, 1933, The 
instalments shown as paid in this application were ` 
the same as shown in the second application: 

Held, that when the mortgagor did not pay the 
first instalment on December 15, 1925, there was no 
default as there was no decree existing at that time. 
The first default was committed on December 15, 1931, 
and therefore, the third execution application filed 
Within three years from this date was within 
time. 

Where a plea of limitation is taken, burden ison tha 
plaintiff or the applicant to show that his suit on his 
application is within the period prescribed by law. 
But each case is to be decided on its own circum- 
stances. Where in an execution application certain 
payments are shown on certain dates and the judg- 
ment-debtor admits those payments but pleads limita- 
tion and does not deny the date of any specific 
payment, the date of each payment need not be proved 
by the decree-holder in order to show that his 
application is not time-barred. HAJANSGAH 9, 
RAD. AKIS. EN Sind 221 
Limitation Act (IX of 1908), S. 5 —Appeal— 

Appeal requiring leave to be filed — Leave obtained 

after expiry of limitation — Sufficient cause for 

delay must be shown—Sufficient cause, when can be 
said to be made out, explained. 

Where the law allows an appeal to be taken only by 
leave to do 80, the appeal cannot be regarded as having 
been duly instituted until such leaveis obtained. 
Where such a leave is obtained long after the expiry 
of the period of limitation from the date of the order 
which 1s to be appealad against, it is essential that 
sufficient cause must be shown within the meaning of 
8.5, Limitation Act, for not duly instituting the ap- 
peal within the period of limitation. It will render 
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the provisions in the Limitation Act prescribing the 

period of limitation for an appeal nugatory, if it is 

held that in all cases leave to appeal may be obtained 

after the period of limitation for the appeal and the 

appeal filed either within the period of limitation or 

after its expiry is rendered competent by the grant of 

leave tosappeal at anytime. There are cases in which 
‘the appellant presentshis appeal within the period 
of limitation prescribed for appeals, having, however 

in good faith, omitted to obtain an order granting 
‘leave to appeal and then on the appellant finding that 
the appeal would not be competent unless hs obtains 

leave, he takes diligent steps to obtain leave, and 
when such leave is obtained, the order granting leave 

is filed in the Appellate Gourt without delay. In 

„Buch Cases it would be reasonable to hold that the 
appellant has sufficient causa for net duly instituting 
“his appaal within the period of limitation, U Tua 
Yun v. Sopuras & Sons Rang. 253 

s. 5—Application of, to application under 
sub-r. (2) of r. 9, O. XXII, Civil Procedure Code 

(Act V of 1908). 

The provisions of s.5, Limitation Act, app.y to an 
application under sub-r. (2) of x. 9 of O. XXT, Civil 
Procedure Code. Knopapap MUNDEGAR v. Bal JERBAI 

Bom. 319 
——— s5. 6. Sze Custom (Punjab) 341 
$.17—Residuary legaiee under will of Hindu 
residing in.Sind, whether “legal representative 
capable of instituting suit’, even before obtaining 
letters of admunistratton—Succession Act (XX AIX 

of 1923), ss. 57, 214. 
_ A residuary legatee under the willofa Hindu male 
‘in Sind and relating to property in Sind is uot bouad 
to take probate of a will before he sues as a legatee. 
When a will made by a Hindu does not fall within 
the classes specified in cls. (a) and (6) ofs. 57, 
‘Buccession Act, probate of the will need not be taken 
out before an executor or a legatee files a suit by 
reason of the provisions of s. 213 of the Act. Uon- 
sequently a legatee residing in Sind is, even before 
he obtains letters of administration, “a legal 
representative capable of instituting suit” within the 
meaning of s. 17 of the Limitation Act. There is no 
legal warrant for placing on the words “capable of 
instituting a suit’ the limited interpretation as 
“capable of instituting a suit and obtaining a decree,” 
.Section 214, Succession Act, is against such interpreta- 
‘tion, JAMNABAL V. J ETc AMAL Sind 805 
s. 18. SEE Pre-emption 104 
ss. 19, 20—Undertaking to pay decree 
amount— Payments made — Liability not denied— 

Limitation, if extended. 

“Where persons who undertake to pay a deeree debt 
make certain payments and do not deny their liability 

fhe payments made extend the period of limita- 
tion. SoDHAMAYEE BosE v. BHUJENDRA NATH Biswas 

Cal. 121 

s, 20. Ser Civil Procedure Code, 1908, 
O. XXI, r. 2 (2) 999 
s. 20 — Admission by promisor of part 
 payment—Onus that admisston was untrue—On 

whom ites.. , 

An admission made by the promisor on the back 
‘of the pro-note to the effect that a part-payment was 
„made by him on a particular date, must be presum- 
“ed to be truefor ithas been said that whata man 

admits to be true must reasonably be presumed to 
be so. This admission shifts the burden on the 
makers of showing that.this admission was untrue 
in fact or was made under circumstances which did 
not make the admission binding on them. MUHAM- 
MAD MOIZUDDIN Mia v. NALINI Bata Deyr Cal, 362 
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——— s3. 20— Payment of amount which is not 
specified to be either as interest or by way of 
part-payment of principal—Whether saves limita- 
tion—Creditor, if can appropriate it in any way 
— Appropriation, if must be within limitation, 
The mere fact of payment of an amount which is 

not specified tobe either by way of interest or by 

way of part payment of principal does not save 
limitation. Such a payment is merely a general 
payment unspecified on account and does not comply 
with the requirements of the statute. If the cre- 
ditor appropriates such a payment towards principal, 
then in the case of a payment on account of this 
kind, the fact of appropriation would make it equi- 
valent to a part payment of the principal, but such 

a payment either towards principal or interest 

must be appropriated before limitation in order to 

save limitation. Lat CHAND v. RAMAN SHAH 
Lah. 465 
$.20—Payment, when should be made to 
come under s. 20—Acknowledgment afterwards— 

Sufficiency of. 

It is true that the payment has to be made with- 
in the prescribed period, but the Limitation Act 
does not provide that the acknowledgment is to be 
made within that period. It is the payment and 
not the acknowledgment, which extends the period 
of limitation. The acknowledgment is merely a 
matter of evidence, and provided it is signed before 
the suit is commenced, that is sufficient, MUHAMMAD 
MoizcppiIn Mia v. NALINI BALA DEVI Cal. 362 
S. 20 (2)—Assignee of mortgages rights and 

also of equity of redemption—Perception of rents 

and profits by suck person, tf can be said to be only 

incapacity of mortgagee. l 

For the applicability of s. 20, cl. (2), Limitation 
Ant, the pereaption of rents and profits must be by a 
person in the capacity of a mortgagee. Where a 
person was as assignee of the mortgagee and also the 
assignee of the rights of the mortgagor, the percep- 
tion of rents and profits by him cannot be said to have 
been only in the capacity of a mortgagee. MouamMap 
YUSUF v. NARAYANA PILLAI Mad. 576 
5 22— Joint Hindu famtly—Pro-note in 

favour of family—Suit by some members— 

Impleading of other members as defendants after 

limitation—Suit against original defendants, if 

barred, 

When one out of several persons jointly entitled, 
either as partners, members of a joint Hindu fami- 
ly, or otherwise, to sue, brings a suit in his own 
nams within the period of limitation, and sub- 
sequently after the period of limitation has expired 
joins those who were entitled to sue with him as 
defendants such joinder does not render his suit 
liable t> dismissal by reason of s. 22, Limitation 
Act, as against the original or real defendants, as 
that section does not apply where there is no com- 
munity of interest between the two sets of defend- 
ant, andthe fresh partics are merely joined for 
the purpose of safeguarding the original defend- 
ant. This principle fully applies even if the plaint- 
iff ig not the karta of the joint family. bisaEn 
SINGH v. PIRTaI O.AND Lah. 596 
$.28. 

Sez Civil Procedure Code, 1908, O. XXXIV, ae 5 


Sez Limitation Act, 1908, Sch. I, Art. TTE 
= Sch. |, Art 2—Article requires good faith— 
Receiver seizing certain property knowing that it 
was notin possession of tnsolvent nor included in 
schedule—Article, if applies — Whether can take 
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protection under Judicial Officers’ Protection Act 

(XVIII of 1850), 8.1. 

Article 2, Limitation Act, requires that before its 
protection can be invoked, there should be good faith. 
Where the defendant in a suit for compensation 
pleads bar of limitation under Art. 2, Limitation 
Act, there must be an inquiry as regards good faith 
before a decision can be come to as to whether Art. 2, 
Limitation Act does apply. Ifin the inquiry the 
defendant fails to prove good faith, he is not entitled 
to the protection of Art. 2. The case is even stronger 
if it appears, that the defendant knowingly acted 
contrary to the provisions of the enactment of which 
he seeks to take advantage. Article 2has no appli- 
cation in such a case. 

Therefore the action of the Receiver in Insolvency in 
taking possession of property, knowing fully well that 
it is notin possession of the insolvent and that it is 
not included in the schedule, is contrary to law and 
not in good faith and he will not be entitled to pro- 
tection under Art. 20f the Limitation Act. He can- 
not even take protection under s.1, Judicial Officers’ 
Protection Act, Upnaram. VassaNMAL v. GRAHAMS 
Trapine Co., LTD, Sind 622 
Sch. |, Arts. 2, 23. Sze Bombay Municipal 


ae 











Boroughs Act, 1925, s. 906 430 
Art. 11. See Civil Procedure Code, 
1908, O. XXI, r. 58 503 





m Art, 57. SEE Limitation Act, 1908, 
Sch. I, Art. 85 837 





Arts. 58, 57— Art 58, applicabtlaty 
—Time, when runs—Lender transferring to 
borrower cheque arawn by another and endorsed in 
his favour oy payee—Suit to recover amount— 
Article applicable. 

Article 58, Limitation Act, applies to a case, in 
which the lender draws his own cheque and gives ıb 
to the borrower. Jt does not govern a suit in which 
he transfers to the borrower a cheque which had 
been drawn by another person and endorsed inhis 
favour by the payee, The period of three years 
prescribed by the article begins to run from the date 
on which the cheque is paid, anda cheque is paid 
when it is cashed by the lender's bankers. It is only 
then that the lender's money passes into the hands of 
the borrower, and the loan is made by the former to 
the latter; the mere handing over of a cheque by the 
lender to the borrower does not amount to a payment 
of the cheque. Nor does the period begin to run 
against the lender when the cheque received by the 
borrower is given by him to his own bank, and the 
amount is credited to him by the bank, 

A suit in which a lender transfers tothe borrower 
& cheque which had been drawn by another person 
and endorsed in his favour by the payee does not 
come within the ambit of Art. 58 but is govern- 
ed by Art. 57, which is a general article ap- 
plicable to a sujt for the recovery cf money payable 
for the money lent; and the terminus a quo is the 
date on which the loan is made. Where loan wag 
made on August 30, 1923, when the money was 
received by the borrower, the suit, brought within 
three years from that date, must be held to be within 
the time. MANMOLAN Das v. BALDEO NARAIN TANDON 

S978PCG 

Na Art, 66. Sre Limitation Act, 1908, 
Sch. I, Art. 116 75 

wanman mtn APS, 85, 57— Mutual account— 

What is— Two sets of transactions of debit and 

credit, whether essentials — Account mutual “at 

start but ajlerwards merely of repayments by 
customer to reduce ltability—Suit for recovery of 
amount overdrawn—Article applicable. 
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To constitute a mutual account, it is sufficient if 
there be only oneset of transactions, but that set shouldlll 
create alternately debits and credits which are to be 
set off against one another. Two independent sets of 
transactions are nut necessary. Lf, howes er, an account 
starts with a deposit to the credit of the customer 
and then consists, of a series of alternaté creflite 
and debits, and then fora long period, consista» 
merely in the debit in favour of the bank being re- 
duced by payments by the customer, the account can- 
not becalled a mutual one. Although the account 
started as a mutualone it continues on a different 
footing and changes its nature, and to such an ac- 
count which has long ceased to bea mutualone, 
Art. 85, Limitation Act, does not apply and the Art. 
applicable would be Art.57, BENGAL burma TRADING 
Co, v. burma Loan BANK, LTD. Rang. 837 

Sch. |, Arts. 91, 142—Suit for cancellation 
of deed— Relief for confirmation of possession or 
for possession in alternatite—Suit barred under 

Art. 9i—kelief of possession, if also barred— 

Art, 142, if applies. 

Where ina suit for recovery of possession there 
is an obstacle in the way of granting relief in the 
shape of gift orsettlement, the plaintif cannot get 
any reliel until such instrument is set aside; and 
if it ig too late for setting aside the document, the 
suit for possession should also fail. 

ln a suit where there is not only a prayer for 
cancellation of a document, but also for confirma- 
tion of possession of the properties covered by the 
deed, the position must be recognized that if the 
defendant is put in pessession by virtue of an in- 
strument which is not void on the face of it, a suit 
for possession even without a prayer for cancella- 
tion of the document would not take it out of the 
operation of Art. 91, Sch. I, Limitation Act. 
such a case the prima facie title remains with the 
defendant, and until that title is defeated or dis- 
placed, the possession of the defendant cannot be 
aisturbed. Where, therefore,the suit is barred under 
Art. yl, the suit for possession also tails, and Art. 142 
does not apply to such a suit. JAFAR ALI KhaN v. 
NaSSIMANNESSA BIBI Cal. 755 
Art. 116— Applicability— Contract 

in writing and regrtered — Sale-deed—Implied 

term that consideraiion should be paid at. time 
of registration—Articie 116,if applies to caseo 

implied covenant~Transfer of Property Act (I 

oj i88z), s. 55 (1) (b). 

Article 116, Limitation Act, applies, not merely 
to a suit for compensation for preach of contract 
in the narrower sense of the word compensation 
but also toa suit for money payable under the 
terms of the contract, and it is applicable in all 
cases in which the contract is in writing and re- 
gistered, notwithstanding that there may be an 
article directly applicabletothe class of contract in 
question, 

In a suit for outstanding amount on a sale-deed, 
it appeared that no money had passed to or on 
behalf of the vendor from the vendee when the 
deed was executed. It was provided therein that 
ks. 5,000 considezation was recovered but only 
ks, 3,300 were actually paid before the Sub-Re- 
wisivar. but promise to pay the balance was 
Taken to be cousideration, receipt of which was ack- 
nowledged: 

Held, that according to s. 55 (1) (b)of the Trans- 
fer of Property Act, there was an implied term that 
consideration should be paid atthe time of registra- 
tion,and Art, 136, Limitation Act, applied even to 
the case of an implied covenant. Article 116, 
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mitherefore, governed the case. SHANKARRAO Mapuoo- 
peso DESHMUKH of KARKHEDA v, BHUJANGRAO TUKARAM 
DESMUKH Nag 680 
——— Sch. |, Arts. 116, 66— Registered mortgage 
bond — Suit upon personal covenant — Article 
applicable—-Time, when runs. 
. When “there is a suitona registered mortgage, 
which ultimately results inthe sale of the property, 
nd the proceeds of the sale are insufficient to cover 
he mortgage-debt and costs, a personal decree for 
mathe balance remaining duecan be passed against the 
mortgagor under a personal covenant in the register- 

d mortgage bond ifasuitis filed more than three 

ut less than six years from the date upon which 
he mortgage money first fell due; Art. 116, Limita- 
tion Act, governs such a suit and not Art. 66. 

Where certain property is mortgaged twice and 
according to the terms ofthe two deeds there is a 
stipulation to the effect that for three years the 

mennorigagor would not be entitled to exercise hig 
gosht of redemption and the mortgagee not entitled 
o demand redemption during that period and the 
hree years’ period was to commence from the date of 
mihe second deed, the time begins to run after three 
‘years from the date ofthe second mortgage. U Szin 


wv. U San Rang. 75 FB 
——_—— ——-—— Art. 123. See Chinese Buddhist 
Law 550 


————— Art. 134-B, as amended in 
1929-—-Mahant mortgaging debutter property— 
Mahant removed and new one appointed— Suit by 
new mahant for possession within 12 years from 
date of removal of previous mahant--Suit, held 
within time—Sanction of Collector under Civil 
Prozedure Code (Act V of 1908), s. 92, if required. 
Anew muhkant appointed after the removal of the 

old one, brought a suit for possession of the debutter 
goroperty which was mortgaged by his predecassor., 
The suit was brought within 12 years from the date 

«when ths previous mahant was removed : 

Held, that the suit wae within time under Art. 131-B, 
Limitation Act. 
Held, also, that s. 92 (1) (A), Civil Procedure Code 

Mhad no application to the case as it was applicable to 

suits relating to heading specified in cls. (a) to(g) of 

Whe section, and no sanction of the Collector was, 

herefore, necessary. Bacatnt SINGA v. Ganpar Rar 
Lah. 319 

— Art, 134-5, 8. 28—Transfer’ in 

Art. 134-B, if includes lease—Whether refers to 
transfer before amending of Act~—Effect of mort- 
gage or permanent lease coming within Art. 134-B 
Transfer, if becomes binding on endowment 
after lapse of period prescribed. 

The ‘transfer’ referred to in Art. 134-B, Limi- 
pin Act must be taken to be transfer whether 
efore or alter the amending Act came into force. 

“The word “transfer” is wide enough to inelude a 

Nease. The substitution of the word “transfer” in 

Art. 134 by the Actof 1908 in place of the word 

“purchase” for the purpose of bringing transfers 

‘other than sale within the operation of Art, 134 is a 

sufficient indication of the intention of the Legis- 

lature when they used the word “ transfer” in 

Art. 134-B also. 





— 





If the transfer which comes under Art. 134-B isa- 


transfer of full ownership, the right of the plaintiff 
to the property is extinguished after the lapse of the 
statutory period by operation of s, 28, Limitation 
Act, Theeffect of the lapse of the statutory period 
ander Art. 134 is to protect all transferees contem- 
elated by that Article. It therefore follows that in 
cacos of transfer by way of mortgage or a permanent 
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lease whichcomes within Art. 134, the transferee 
acquires on theexpiry of the period prescribed by 
that article the rights of the mortgagee or permanent 
lessees as if the mortgage or permanent lease had been 
executed by the original owner. The rightof the 
original owner becomes subject to the rights of the 
mortgagee or permanent lessee. There 18 no reason 
why the same principle should not apply when the 
right of the Manager of a Hindu or Muhammadan 
religious endowment to recover possession of endowed 
property against a transference of such property by 
the previous manager of the endowment is barred by 
Att. 134-B, Limitation Act. After the lapse of the 
period prescribed by that article the transfer whe- 
ther by way of mortgage or permanent lease becomes 
binding on the endowment. RAGHUNATH JIEU 9, 
GANGA JOBINDA PATI i Cal. 31 5 
- Seh. |, Art. 142. Sze Limitation Act, 

1908, Sch. I, Art. 91 ee 755 
Arts. 143, 139 — Applicability— 
Waiver of forfeiture by landlord — Effect. Seg 
Madras land tenures 690 


—— Arts. 148, 132 — Mortgage—Suit 
for redemption of prior mortgage by subsequent 
mortgagee—Limitation. 
Article 148,. Limitation Act, is the only Article 

applicable for a suit for redemption. Where after a 

prior mortgagee has obtained @ foreclosure decree 

and taken possession without impleading the sub- 
sequent mortgagee in his suitand the latter brings 

a suit for redemption of the prior mortgage but more 

than twelve years after the prior mortgagee obtained 

possession, the suit isnot barred being governed by 

Art.118 and not by Art 182. RAMKUNWARBAI v. 

CabITRABAI _ Nag. 289 

— Art. 166. See Civil Procedure 
Coda, 1908, O. XXI, r. %2 247 

——-—- Art. ae : 

908, O. XXXIV, r.’ 

B kh T 181,182. See Civil Procedure 

Oode, 1908, s. 47 468 

Art. 182 — Step-in-aid — Decree- 
holder taking unnecessary step— Whether step- 
in-aid — Non-satisfaction certificate sent by 
transferee Court—Decree-holder not taking any step 
in execution within three years thereof except 
applying for recalling the decree from transferee 

Court— Application, whether step-in-oid of 

execution. 

Once the transferee Court has sent a certificate 
either that execution has been carried out or that 
there has been non-satisfaction of execution, which- 
ever may be the case, it becomes functus oficio and 
can take no further step in the execution proceedings. 
In cases where something is done which it is not 
necessary to do, ib cannot be heldthat any step has 
been taken in execution. | | 

Where after the sending of a non-satisfaction certi- 
ficate to the original Court, the decree-holder does not 
take any step in execution within three years thereof 
except by an application to re-call the decree sent to 
the transferee Uourt, such an application not being 
a step-in-aid of execution, it being unnecessary, would 
not save limitation. Ko Po Saer v. M. J. KREKEEBHAI 
& Co. _ Rang. 775 
Lis pendens—Principle of, if applies to auction 

sales. 

The principle of lis pendens applies even to auc- 
tion sales. GuarBaoya V. DEODATTA BLIHARI PRASAD 

Nag. 389 

Lower Burma Land and Revenue Act (ll of 

1876),3.45. BES Crown 4 

















et, ne 


See Civil Procedure 
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Madras City Tenants’ Protection Act (Ill of 
1922), s. 11—Provisions of, are in favour of 
tenant and not landlord—Tenant under Act can 
claim benefitunder s. ll,evenif he cannot claim 
any other — Superstructure erected by such tenant 
sold in Court auction—Land subsequently purchased 
by same purchaser—Suit for ejectment—Three 
months’ notice under 3. 11, necessity of. 

The Madras City Tenants’ Protection Act, nowhere 
contemplates any change ina tenancy to which it 
applies being brought about except in accordance 
with the provisions of the Act. The provisions of s. 11 
are certainly provisions in fayour ofthe tenant and not 
in favour of the landlord, and to that extent itis one of 
the benefits conferred on the tenant by the Act, and if 
the defendante are tenants under the Act they cannot 
be deprived of the benefit or the protection given by 
s. ll simply because they are not entitled to other 
benefits given by the Act. Whether the right to get 
compensation or to purchase the land exists or not 
the tenancy under the Act remains, at least so far as 
s. ll of the Act is concerned, which gives him the 
benefit of three months’ notice instead of notice for a 
shorter time under the ordinary law. 

The defendant was the tenant of certain land within 
the meaning of the Madras City Tenants’ Protection 
Act and the superstructure erected by him was put 
to sale and purchased by the plaintiff who filed a suit 
for his ejectment. The Court held, that the plaintiff 
had not become, by reason of the purchase of the 
superstructure, the purchaser of the leasehold right of 
the defendants andthat his only right was to pull 
down the superstructure and take away the material 
Subsequently the plaintiff purchased the land itself 
and again filed a suit against the same defendant 
for ejectment without giving him three months’ notice 
as Rar naar S. 7 of the Act : 

eld, that the fact that the plaintiff pure 
superstructure at Court auction did Rot SAEN che 
nature of the tenancy under the Act into an ordinary 
one. This had no effect of terminating the tenancy 
under the Act and consequently the plaintiff's suit wag 
not maintainable for want of three months’ notice 

before the suitwas filed. Ganesu NAIDU v. O 

MALLARAM SINGH Mad. 254 

Madras Court of Wards Act (lof 1902), s. 34 
PEN eden he if a make testamentary dis- 
posttion— Will must be confirmed—Ti mi 
confirmation. firmed—Time limit for 

ere the estate of the testatrix is in t 

of the Court of Wards, she is not ESA A ee 

pose of her property by will without the consent of 

the Court under Madras Court of Wards Act, 1902 

s. 34, provided, nevertheless, that the Court can con- 

firm a will made without its previous consent 

The proviso to s. 34 fixes no limit of time within 

which such confirmation must be made. The con- 

firmation made after the death of the testatrix or 
after the Court of Wards hands over the estate. is 

valid. BataSUBRAHMANYA PANDYA ‘T'HALAWAR v M 

SUBBAYYA TEVAR 724 PG 

Madras District Police Act (XXIV of 1859) 
S. 47—Conviction under 8. 47—Intention of accused 
in making false charge, that criminal proceeding 
against Police Oficer should be started, if necessar 
For & conviction under s. 47, Madras District 

Police Act, it is enough, if the alleged charge against 

a Police Officer is found to be false. It ig not 

necessary that the intention of the accused in making 

the false complaint against the Police Officer should 

be that criminal proceedings against the officer should 

have been instituted, In re Korua Aouayya SETTI 
Mad. 396 

5.47——-Whether same as s. 

ia XLV of 1860. 8 8.211, Penal Code 
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Except that the word ‘charge’ appears both in 
s. 47, Madras District Police Act, and in g. 211, 
Penal Oode, there is no similarity between the 
two sections at all, Section 211 provides for 
two offences both of which are equally punish- 
able. One is the actual institution of cximingl 
proceedings with a certain intent and the other 


is the false charge against a person of having com-" 


mitted an offence knowing that there is no Just or 
lawful ground for such a charge. It is clear that 
the charge referred to in s. 211 must be a charge of 
the same nature as the complaint and the actual 
institution of criminal proceedings dealt with by the 
first clause in that section. And further, the refer- 
ence“to the specific allegation that the person charg- 
ed had committed an offence isan indication that 
the charge must be with the intention of bringing 
him to trial in a criminal proceeding. In s. 

there is no reference to any criminal proceeding or 
any Court. The language simply is: ‘shall mali- 
ciously and without probable cause prefer any false 
or frivolous charge against any Police Officer.” Inre 
KOTA Aodayya SETTI Mad 396 
Madras Gaming Act dil of 1930), ss. 5,6— 

Drafting of ss. 5 and 6, is defective. 

The drafting of ss. 5 and 6 of the Madras Gaming 
Act, is defective. Inre AnNuM KESANNA CHETTY 

Mad 909 

ss. 5, 6—Reasons for issue of search 

warrant not before Court —Finding of instruments 

of gaming—Whether sufficient to prove that place 
is common gaming house. 

If the reasons which induced a Magistrate or a 
Senior Police Officer to issue a search warrant are 
not put before the Court, the mere finding ofcards or 
instruments of gaming in the execution of such a 
search warrant, though evidence, ought never by 
itself to be treated as sufficient evidence, t. e., proof 
that the place is a common gaming house. In re 
ANNUM KESANNA CHETTY Mad. 909 
Madras Hindu Religious Endowments Act (| 

of 1927), s. 84—Petiiton under, dismissed- 

Application to set aside dismissal—0. IX, Civil 

Procedure Code (Act V of 1903), whether applies. 

It is in a sense right to say the Religious Euadow- 
ments Act is self contained, i. e. that the provisions 
of the Civil Procedure Code will not, by their own 
force, apply to every enquiry to be conducted by the 
authorities appointed or constituted under that Act. 
But where the Madras Hindu Religious Endowments 
Act allows suits or applications to be filed in a 
Civil Court, in relation to matters arising under the 
Act, the principle that the Act is self contain- 
ed is irrelevant tothe question of the procedure to 
be followed bythe Qivil Court in dealing with such 
applications or suits. It is on the principle that 
once 2 matter comes before a regular Civil Court 
ite further course will be governed by the provisions 
of the Civil Procedure Code. Consequently where an 
application is made for setting aside the dismissal of 
a petition made under s. 84 of the Act, O. IX of Civil 
Procedure Code, applies. MARUDAMUTHU PoosaRi V. 
HINDU RELIGIOUS Enpowmerts BOARD, MADRAS 

Mad. 579 
Madras land tenures — Kasavargam tenancy 

Incidents of—Alienation by tenant—Effeet of— 

Landlord's suit for possession—Limitation—Time, 

when begins to run—Limitation Act (IX of 1908), 

Sch. I, Arts. 143, 139—Applicability—Water of 

forfeiture by landlord —Effect. 

Incidents of Kasavergam tenancy stated. 

The Kasavargamdar is not entitled to alienate the 
land by sale or mortgage but the tenancy passes by 
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inheritance to his heirs subject tothe same condi- 
tions of tenure and on alienstion the landlord is 
entitled to evict the alienes without any notice to 
quit. The effect of the alienation, therefore, by the 
Kasavargamdar 13 to cause a forfeiture of the ten- 
esucysand the alienee does not acquire the status of 
_ & tenant unless and until heis recognized as such 
by the landlord. Thus the landlord has got aright 
to recover possession the moment the forfeiture is 
` incurred. In such circumstances, Art. 143, Limita- 
tion Act, applies. Until there is a positive act 
affirming the tenancy and thereby waiving the for- 
feiture, the right to sue for possession by reason of 
the incurring of the forfeiture will continue to sub- 
sist in the landlord and if he does not avail him- 
self of it his right will be barred, Rut if he does 
any act indicating his election to waive the forfei- 
ture, his right of action is barred and must wait 
until forfeiture is again incurred or the lease is 
determined otherwise. 

Both Arts. 139 and 143, apply tothe case of land- 
lord and tenant though their operation is different. 
If it is necessary that forfeiture should be followed 
by an overt act determining the lease before the 
landlord can sue for possession, the forfeiture and 
the overt act determine the lease and Art. 139, 
Limitation Act, would apply and the landlord will 
have 12 years to recover possession from the time 
when the lease isdetermined by the overtact. But 
where forfeiture itself gives rise to an action for 
possession at once, Art. 143, would apply. If a 
period of 12 years is allowed to elapse from the 
time the right to sue for possession has accrued, 
the tenant acquires title to hold the land absolute- 
ly by the operation of s. 28, Limitation Act. But 
if the landlord waives the forfeiture, he can wait 
until the termination of the lease in cases where 
the lease is terminable otherwise and take advant- 
age of Art. 139. It is wrong to view the question 
as one of adverse possession. ANNAMALAI Pat. AR 4, 
VYTHILINGA Panpara SANNAD I AvERGAL Mad.690 
Malabar Law — Tarwad — Management — Custom 

entitling sentor-most female member to manage 

tarwad in preference to sentor-most male -Proof 
nature of. 

Strong and cogent evidence must be given to 
establish a custom entitling the senior-most female 
member to manage a tarwad in preference to the 
senior-most male. It would be unsafe to infer a custom 
from the single instance of a senior-most female 
having been allowed to manage the property for a 
considerable length of time Krisanan NAIR v, KAMBI 

Mad. 268 
Malabar Tenancy Act (XIV of 1930), s. 20 (5), 

(6)—“Bona fide” in cls. (5) and (6) of s. 20—Signi- 

ficance of—Cls, (5) and (64, interpretation of— 

Grounds under cl. .3) and cls, (9) and 6) of s. 20 

co-existing—Grounds under clauses other than cl (3) 

not substantiated —Tenant's right to apply under 

s, 23— Court will deal only on footing of claim 

based on expiry of term. 

The words “bona fide" in cls. (5) and (6) of s. 20, 
Malabar Tenancy Act, if they have any significance 
at all, must mean that the Court must be satisfied that 
the assertion made by the landlord as regards his 
own requirement of the land isa bona fide assertion. 
The clauses are not perhaps very happily worded or 
located. lt would perhapshave been more appropri- 
ate if the Act had provided that the landlord's bona 
fide requirements will bean answer to the tenant's 
application for renewal, instead of tacking on that 
ie aaa in the provisions dealing with the right 
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If in a case where both the grounds, one under cl. (3) 
and the other under cls. (5) and (6) of s. 20, co-exist, 
the Court find that grounds other than the expiry of 
time have not been substantiated, the result is that 
the Court will have to deal with the case only on the 
footing of a claim based on expiry of time and im- 
mediately the tenant's right to apply under ss. 22 and 
93 will have to be dealt with is if no other ground 
existed, TrALAYUR NARAYANAN MoossaD V. MAMMADIASA 

Mad. 582 
$8.22, 23—First application under s. 22 
dismissed—Second application, tf barred. 

There ig nothing in the provisions of the Act to bar 
a second application by thetenant under s. 22 merely 
on the ground of the dismissal of a first application, 
except inthe case provided for incl. 1 of 8. 25, viz., 
a dismissalon the ground ofthe tenant's failure to 
make a deposit ordered under s 24, cl (2:. T: ALAYUR 
NARAYANAN MocssaD v. MAMMADISSA Mad. 582 


Mallclous prosecution—Suit for damages for— 
Burden of proof—Duty of plaintiff of alleging and 
proving facts which are inconsistent with existence 
of reasonable and prebable cause for instituting 
complaint—Defendant acting on information by 
another—Nature of information. 

It lies upon the plaintiff to allege and prove 
affirmatively that the defendant had no reasonable and 
probable cause in having the complaint instituted. 
He must establish facts which are inconsistent with 
the existence of such reasonable and probable «use. 
And where a perscn acts on the informaticn of 
another, the question is: did he believe in the in- 
formation ? Was the information credible and 
would a prudent man have acted on such informa- 
tion? And were thee reasonable grounds for vc- 
lieving jin such information ? Information given by 
one person of whom the party knows nothing, would 
be regarded very differently from information given 
by one whom he knows to be a sensible and trust- 
worthy person, And the question whether or not 
a reasonable man would or would not act upon the 
information, must depend in a great degree upon the 
opinion to be formed of the pcsition and circumstances 
of the informant, ani of the amount of credit which 
may be due under those circumstances to the person 
who thus conveyed the information. Svwear Lopp 
Govinpooss V. ARUMUGA MUDALI Mad. 767 
Marriage- Option of puberty. Sze Muhammadan 

Law 448 
—— Presumption, SER Hindu Law 660 
Marz-ul-maut. Sze Muhammadan Law 755 


Master and servant. 

Ser Act of State 567 

Spe Government of India Act, 1919 (9 & 10 Geo. V, 

Ch, 101), 5 ¥6-B | 244 

Contract to pay certain pounds as salary 
when currency 18 in gold—Gold currency ceasing 
to exist —Sala:y on gold basis, if can be claimed. 

Sze Contract 786PC 
Crown servant, of India 
Act, 1919 451 
— Negligence and breach of duty on employer's 

part - Workman receiving injuries — Hemedy— 

Compensation, if can be obtatned—Workmen's 

compensalton. 

-A workman receiving injuries when negligence 
and abreachol duty are proved sgainst the em- 
ployer, has other remedies which may be found by 
a workman, and in pursuing them a degree of com- 
pensation may be reached which is More commen- 
surate with the actual loss and injury involved. 
Bran Hog v. NARAYANA Hang. 496 (b) 
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Maxim“ Actus non facit reum, nist mens sit rea" — 
Applicability in India, Sse Oriminal Trial— 
Burden of Proof < 204 

‘False demonstration non nocet’, applicabil- 

ity. Sree Mortgage 678 

Medical evidence. Szz Criminal trial 31 

Mesne profits—Suit for—Jurisdiction—Plaintif 
under-valuing mesne profits accruing before suit to 
give Munsif jurisdiction—~Whether can subsequently 





claim greater amount and extend jurisdictton of, 


Munsif. 

The mesne profits for the period after the institu- 
tion of the suit cannot determine the jurisdiction of 
the Oourt, whereas the value of the land plus the 
mesne profits for the period up tothe date of the 
suit would determine the jurisdiction of the Court. 
The plaintiff in instituting the suit has to state the 
probable amount of the mesne profits up to the date 
of the suit. According to his calculation of that 
amount he can decide the Court where the suit will 
be instituted. If he deliberately places the amount 
low soas to institute the case ina Munsif's Oourt, 
he cannot afterwardsclaim a greater amount which 
would extend the jurisdiction of the Munsif, 
Hemanca Barsan Roy v., BHIM QGiARAMI Cal. 591 
Minor—Contract—Transaction entered on his behalf 

—Minor carrying out transaction on attaining 

majority—Whether can sue on it to enforce it. 

A contract by a minor is void and not voidable, 
nevertheless it is quite competent for a person 
emerging from a state of disability to takeup and 
carry on a transaction commenced while he remain- 
ed under disability in such a way as to bind him- 
self as to the whole and it is competent for him to 
sue to enforce the transaction thus carried on by him 
on his attaining majority. Nr ALO AND MEWARAM 
v. JAN MA..cMED Ko AN Sind 688 
Decree against — Negligence of guardian— 

Decree, if can be challenged, in absence of fraud or 

collusion, in indzpendent sutt — Proper remedy. 

In the absencs of fraud or collusion, if a minor 
wishes to challenge a decree against him on the 
mere ground of negligence by his guardian, however 
gross that negligence may he, he must dọ so in the 
suit, by such means as the rules of procedure provide, 
and he cannot challenge the validity of the decree in 
aniniependent suit, AURaS JoHAcmMAL MARWADI v. 
DALPAT SUPADU Bom. 300 
Mortgage—Adverse possession — Mortgagee, when 

cun be deemed to be in possession adversely to 

mortgagor. 

In order todeprive the mortgagor of the property, 
the mortgagee must clearly evince his intention of 
holding the land adversely to the mortgagor and 
must do some act as a manifestation of that inten- 





Se mua 


tion to the knowledge of the mortgagor. 
But where the conduct. of the mortgagee 
shows in unmistakable terms that he regarded 


himself asa mortgagee of the land in dispute, and 
gave the impression that he was a mere mortgagee 
and not the owner of the land, he cannot alter the 
character of his original title nor can herelyon a 
possession adverse to the mortgagor, so as to deprive 
him of his right to redeem the property D- apan v. 
Sar RAM Lah 449 

Construction — Conflicting descriptton— 

Which prevails—Mazim, false demonstratio non 

nocet, applicability. 

The maxim false demonstratio non nocet means 
that if there bə an adequate and sufficient descrip- 
tion with convenient certainty of what was meant 
to pass, an erroneous addition to the description 
will not vitiate it. Preference vught to be given to 
that clement of the description of the subject-matter 
whjch is most congjstent with the intention of the 
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parties to be collected from other parts of the 
deed, illumined, if necessary by the surrounding 
circumstances and subsequent conduct of the par- 
ties. 

. Held, that there could possibly be no room for 
doubt that between the two conflicting descriptions, 
viz, “2 annas 8 pies share ” and “ Duchand Srea 
462.33 and Fazal area 653. The total area of Duchand 
and Fazal is 1115.33,” the latter description was 
positively the more certain and stable and the least 
likely to have been mistaken or inserted inudvert- 
ently inthe mortgage-deed. Umrao Baru v. RAM- 
KRISHNA RAPU Nag. 678 
——_—— Equitable morigage--If can be created in 

Delhi. 

An equitable mortgage can be created inthe Pro- 
vince of Delhi. KANWAL Sarr v. BARU LAL 

Lah. 508 

Foreclosure and redemption — Rights, 

distinction between —Prior mortgagee, if should be 
impleaded in suit by subsequent mortgagee. 

The two rights of foreclosure of one’s own mort- 
gage, and redemption of the prior mortgage are 
distinct, as the law has allowed different periods for 
their enforcement, and the extinction of one doés not 
necessarily lead to the extinction of the other. The 
subsequent mortgagee is not bound to implead the 
prior mortgagee in his suit, although the prior mort- 
gagee under O XXXIV,r. 1, Civil Procedure Code, 
should implead the subsequ:nt mortgagee. 

An auction: purchaser is to be deemed an assignee 
of the mortgagor’e rights and of the prior mortgagee’s 
right, and in such aca33beis not suing for the 
enforcement of his own mortgage at all, but only for 
his right to redeem, which he has under s. 91 of the 
Transfer of Property Act, and possession follows 





from the working out of that right. RAMKUNWARBAI 
v, C.RITa#A Bar Nag. 289 
——_——~HMortguge by conditional sale—Construction 


—Held, transactions together did not constitute 
such mortgage. 

i Ma can beno mortgage without there being a 
ebb: 

Held, thatthe twv transactions, that is the deed 
of sale and an agreement to recover the property 
On certain conditions back to the vendo”, who was 
inno sense of the worl debtor of the vendee, did 
not together constitute a mortgage by conditional 
sale and that both were entirely separate transac- 
tions. Ko Po Mo v. Maung Lu KHIN Rang, 929 

Mortgage security reduced by operation of 
law by exelusion of certain property—Morigagee's 
right toenforce his whole charge against rest of 

security, tf affected, l 

As between mortgagor and mortgagee, there can 
be no question of contribution. 

The mortgagor is obviously bound to pay his 
debt, and when the interests of third parties do not 
intervene and when the mortgagee has not obtained 
a portion of the mortgage security for himself, then 
it is clear the mortgage charge is enforcable against 
every portion of the morigaged property, and the 
mere fact that a portion ofit happens to be exclud- 
ed from the mortgage security by operation of law 
cannot affect the mortgagee’s right to enforce his 
whole charge against the rest. DAULATRAM 9. PANNA 

Nag. 565 
Part of mortgage debt advanced by pzrson 
not party to mortgage deed —Oral agreement whe-eby 
mortgagee promising to recoup such person—Such 





person, tf can sue both mortgagor and mortgagee—— - 


His oral evidence regarding agreement —Court net 
considering--W hether material irregularity justify- 
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ing revision—Civil Procedure Code (Act V of 

1908), s. 115. 

Where according to the terms ofa mortgage deed, a 
person, who is nut a party tu the deed, hus advanced 
apart of the mortgage debt, and there is an oral 
apieement whereby the mortgagee agreed to recoup 

* such person for the sum sdvanced, such person can 
file a suitfor recovery of the amount, both against the 
mortgagor and the mortgugee. 

And where the lower Appellate Court fails to con- 
sider the above oral evidence of such peison that the 
mortgagee had agreed to recoup him forthe sum 
advanced, the Court commits a material irregularity 
in exercising, its jurisdiction, and revision therefore is 
justified. Des kas v. LADHA RAM Lak. 752 
omm Subrogation— Payment by third party of 

usufructuary murtgage under bona fide belief that 
he had right ta redeem—Sutt by real owner of 
equity of redemption for possession—Whether can 
be resisted by plea ot payment and adverse 
possession thereafter. 

When a person who is not a mortgagor, under a 
mistaken claim pays off a mortgage debt, he cannot 
extinguish it; for he has no right to doso, Theonly 
person who can extinguish a mortgage is the person 
who is entitled tu redeem that imoitwage and merge 
the mortgage in his own rights of mortgagor ur mort- 
gages. Where, therefore, a thid party pays off a 
mortgage under the bone fide though erroneous belief 
that he was entitled to 1edeem, he is entitled to the 
rights of the mortgagee by subrogation. When he 
bona fide redeems a usufiuctuary mortgage, he is 
entitled to require that the mortgage amount is paid 
when the real owner of the equity vt redemption seeks 
to recover possession of the property from him. Bul 
he cannot resist the suitfor redemption on the ground 
that the mortgage had become extinguished by his 
payment and had perfected his title thereafter by 
adverse possession. The correct test toapply to a 
case of this kind, is whether the possessiou and acts 
of the person claiming adversely can be referred to 
any legal right that he possesses. If so, then the 

- true owner 1s not bound to sue(indeed he cannot sue 
except for a declaration) merely because adverse 
assertions of title are being made. MABRIMITTATH 
THEsUVIL Mootua Ur.ETTIAM  VEETTIL KELU 2, 
KUTTIYIL Macuikanpy C.EKKara OU_aAPPAN 

Mad. 47 
~ Suit on-- Parties —Suit against firm— 

Mortgagees clayming certain persons are not 

partners — Persons concerned equally denying same 

—T'heir names shouid be struck out—Court not 

deciding issue~-Whether irregular exercise of 

jurisdiction ~-~ Moritgagees, stiit can get decree 
against Jirm—Such persons clutming as co-owners 
ignorant of mortgage—Whether proper parties— 

Civil Procedure Voue (Act V of 19Us), O. XXX, 

r. 8,0. XXXLV, ro 1. 

Where ina suton a mortgage against a firm 
the mortguyecs claim that certain persons are not 
partners and have no interest in the mortgage at 
all, and where the persons concerned equally deny 
that they are partners and that they have any in- 
terest in the mortgage, such peisons’ names muy be 
struck out and the Gourt should be considerea to 
have exercised its jurisdiction illegally or with 
material iriegulality in retusing to examine the 
issue as to whether these peisons ule or are not 
partners. Lut the mortgagees are not precluded 
trom obtaining a deciée against the firm, provided 
they have served summons on ine iirm. 

ìt these persons claim to be co-owners ignorant 
of the mortgage, then they are claiming adversely 
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to both the mortgagors and the mortgagees an 
they are not proper parties to the suit. R. MiP. 
Onerryar FIRM p. Firm or SINI MOJAMED & ABDUL 
RAHIM “Rang. 672 
Usufructuary — Deed providing for 
stipulated interest and that mortgagee would be en- 
titled toset off usufruct against such interest — 

Lease of property of even date to mortgagor for 

rent equal to that of interest—Hent not paid— 

Covenant in deed, if canbe enforced by mortgagee 

and princival and also interest, tf can be recovered, 

An usufructuary mortgage-deed contained a dis- 
tinct stipulation that the mortgagor would be liable 
to pay the stipulated interest and that the mortgagee 
would set off the usufruct of the mortgaged property 
against the interest payable to bim. By a deed of 
even date, mortgagee let the mortgaged property to 
the mortgagor at the annual rent which was equal 
to une year’s interest at the rate stipulated in the 
mortgage deed. The lease was for three years. The 
mortgagor remained in possession of the house, but 
never paid any rent. In the mortgage deed or in the 
lease, there was nothing to suggestthat the right 
of the mortgagee under the mortgage deed had been 
abrogated or cut down by the lease : 

Held, that the stipulation in the mortgage deed 
which entitled the mortgagee to recover principal 
and interest by sale of the mortgaged property was 
in no way affected by his rightas lessor to recover 
from the mortgagor-lessee the rentdue to him under 
a separate transaction. ‘Themortgagee get nothing 
from the mortgagor and thérefore the entie mortgage 
amount including the whole of interest was due 
and the mortgagees were entitled to a decree for 
principal und interest, as claimed by them. Cuarran 
Prakasa V. Mumtaz AHMAD All. 632 
Muhammadan Law—Areeat. Sze Muhammadan 

Law--Life-interest 384 

Dower — Character, specified— 
resumption. 

According to Muhammadan Law, the dower ia 
presumed tobe prompt, where its character is not 
specified. | 

The law laid down in Masthan Sahib v. Assan 
Bibi Ammal, 23 M. 371, applies to both Shias and 
punnis, MonAMMaD RowT. ER v. AYEES A BiVvI 

Mad. 708 
Gift—Marz-ul-maut—Gijt executed during 
lingering iliness like consumption or phihisis— 

Doctrine of maiz-ul-mout, iy applies—Hact that 

death takes place with m few duys of gijt— 

Whether makes doctrine applicable. l 

lí an illness is prolonged or lingering as in the 
case of consumption cr phthisis, 8u as to remove the 
apprehension of immediate fatality or to accustom 
the patient tothe malady, so much so that it be- 
comes a part of his physical system, it will not be 
marz-ul-maut ; and the executant of a deed cannot 
be held to be under an apprehension of death on 
the day he executed the same, and the mere fact that 
he was suffering from phthisis or that he died a few 
days atter is nut enough to warrant the applica- 
tion of doctrine of marz-ul-maut. JAFAR ALI Kuan v. 
NassiMANNEsSSA BIBI _ Cat, 755 

—_—_—— Mushaa doctrine, if applies to specific 
share in landed property. 

A valid gift under the Muhammadan Law may 
be made ulu Alushaa of an undivided property, if 
the property isul such a nature that its enjoyment 
in an undivided condition is more profitable and 
advantageous than its enjoyment after division. The 
doctrine of Mushua cannot apply to a specific share 
in landed property which must be looked upon agg 


not 
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separate property, JAFAR ALI Kuan v. NASSIMANNESSA 
BIBI Cal 755 
Guardlanship—Brother, if legal guardian 
of minor sisters —-Such brother, tf can bind sisters 
by execution of hand-note, 
_ Under Muhammadan Law the brother is not a 
legal guardian. Though ade facto guardian of his 
minor sisters hecannot bind them by execution ofa 
hand-note} even if it be in respect of a debt which 
their father owed. MUHAMMAD Morzuppin Mia v. 
NaLini BALA DEVI Cal 362 
— Life interest — Life-interest, whether 
unknown to Muhammadan Law—Gift of usufruct 
for limited period—Validity. 

The contention that a life interest is unknown to 
Muhammadan Law is not well founded, and the rule 
of Muhammadan Law stated in the texts (namely, 
‘that a condition repugnant toa gift is void) isre- 
‘stricted to cases where the subject-matter of the gift 
isthe entire physical property, and is inapplicable to 
a case where it isa limited interest in the property 
‘and should not be extended to the latter class of cases. 

Areeat (that is, making another the owner of the 
‘usufruct without any consideration) under the 
Muhammadan Law for a fixed period being valid, it 
follows that the gift of the usufruct of property for 
the lifetime of the donees is valid as areeat, though 
it would not be included in the term Aiba, which, 
‘isthe gift of the corpus and not of the usufruct. 
Hiba being a transfer of the corpus no condition in- 
consistent with such a transfer can, therefore, be al- 
lowed tostand. Kut where a maintenance grant is 
‘a transfer of the right to the usufruct of property, it 
‘ig a transaction of areea and notofa gift under 
Muhammadan Law. Nazir-up-DINv. Kuateat ALI 

Oudh 384 

Marrlage—Opiion of puberty—Minor girl 

given in marriage by futher—Option, if can be 
exercised —Haceptions. 

Under the Muhammadan Law a minor girl 
given in marriage by her father would not have 
‘what is known in Muhammadan Law as the option of 
‘puberty, but the marriage would be valid and bind- 
ing upon her. The only exception would arise where 
the father had acted fraudulently or negligently as 
54 would if she were married to a lunatic or the 
contract was to her manifest disadvantage. A mere 
disparity in age does not ordinarily constitute mani- 
‘fest disuavantage. In other communities tastes of 
“the Lridemay be a most material factor, but in 
‘Muhammadan Law, it must not be taken into account. 
No doubt ifthe prospective bridegroom were diseas- 
ed, or of weak intellect, or had some giave physical 
‘defurmity, or if his wo:ldly position were such that 
‘the change from her father’s household tothat of 
‘the bridegroom's would be one attended by material 
discomfort to her, all those factors might be taken 
‘into consideration. FATIMA LIBI v. Kusoor SULAIMAN 








AHMED DAWOODJEE Rang. 448 
ie Preemption: Ses Berar Land Kevenue 
Code, 1896 701 


- Rellglous endowment —Offerings—Res- 
pective shares in, of sajjadanashin and servitors 
— Power of gajjadanashin to give perpetual lease 
‘of offerings—Such lease, if binding on successorin- 
office. l 
fae (i) on the question of the validity of the 

‘perpetual lease of the sajzjadanashin's share of the 

‘offerings, that the right to receivea share of the 

‘ofigrings was a right attached to the office of the 

‘Diwan (sajjadanashin) and that each successive 

‘jncumbent of that office was entitled to receive that 

“phare as long as he held the office, An alienatio, 
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made by a Diwan of his share in the offerings 
could not bind his successors and that the lease could 
not preclude the succeeding Diwan from claiming his 
legitimate share in the offerings; 

(it) as regards the offerings made by the pilgrims, 
that a distinction must be drawn between those 
articles, such as qabar-oshes (coverings fure thee 
tomb), which were presented for the use of the 
Durgah, and the other offerings which were made at 
the Durgah. While the offerings belonging to the latter., 
category may bedivisible between the Diwan and the 
K hadims (servitors), those made for the specific use 
of the Durgah were the property of the Durgah. The 
gabarposhes, as well as gold orsilver vessels or im- 
plements presented for the use of the Durgch, must 
be kept by the Durgah Committee on behalf of the 
Durgakh ; and neither the Diwan nor the Khadims 
were entitled to participate in those offerings. 

(tit) as regards the respective rights of the Diwan 
and the Khadims in the offerings which were not 
the exclusive property of the Durgah, that the claim 
of the Diwan to exclude the Khadtms from a share 
in the offerings at the Durgah must be rejected ; 

(iv) thatthe Khadims were entitled to all the 
Coins not exceeding two annas in value irréspective 
of whether they ara made of copper or any other 
metal. ALTAF HUSSAIN 9. ALE RASUL ALI Kwan 

985 PC 

Wakf— Construction -- No provision for 

mutawalli's living in wakf property—Person living 

in such property —Inference that it is not being 
used as wakf, if arises. 

Where the wakf deed does notor cannot be con- 
strued so as to provide for mutawalli's living in the 
wakf properties, mutawallis cannot live inthe wakf 
properties. The normal inference, to be drawn from 
evidence that # person is living in property alleged 


to be wakf, subject to proof of a provision in the 


wukfnama, is that itis not being used as wukf prop- 





erty. AZAHAR HOSSAIN v. AMIR AHMED Cal. 33 
—— Hanafis — Creation of  wakf— 
Formalities, if necessary —User preceded by 


intention of owner—Sufficiency of—Mere user is 

mot enough, b 

Under Muhammadan Law followed by the Hanafi 
sect even if no particular formality need be observed 
to make a wakf complete, there must be unmistakable 
proof available that the owner made a clear declara- 
tion dedicating the property definitely and permanent- 
ly toGod. Even an owner's unexpressed intention 


‘to dedicate property cannot have the effect of a formal 


dedication. Inthe absence of any such intention or 
declaration, no wakf can be said to have been created. 
It is true that a wakf can be created by user but that 
user, too, must be preceded by an intention on the part 
of the owner to create a wakf. If nosuch intehtion is 
established, user alone will not be sufficient to divest 
the pioperty of its private character. 

The mêre fact that it has been treated as apublic 
serat under Act XXII of 1867 or that it has admitted 
lodgeis without any charge for three days is not enough 
to show that itis wakf. Zarar Hussain v, MU.AM- 
‘MAD Gulas-ubD DIN Lah. 37 
WI Bequest —Bequest of usufruct for life- 

time of legatee—Validity. 

The provision of the Muhammadan Law that a 
condition repugnant to the grant is invalid applies to 
gifts only and not to wills. A bequest for a limited 
period is perfectly valid under the Mussalman Law. 
Nazing-up-Din v. KHuAIRAT ALI Oudh 384 
tee — Construction —-Held, bequest was 
only for life of legatee —Use of word “ malik” 

did not indicate absolute proprietorship. 
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The material portion of the will ran, “by this custom excluding females the daughter was a pos- 
writing I declare thatfor my life I shall remain in sible heir although her mother as widow woul 
possession of this property as proprietor and after my, have come before her had the testator died intes- 
death.........1 declare the said MusammatC my wife,my tate, Consequently the daughter by virtue of s. 7, 
successor and proprietor on this condition that, during Oudh Estates Amending Act, held the estate on thé 
her life out of the profits of the land she should, for the same terms as the testator and on her dying 
.prposé of the spiritual benefit of my parents, give intestate her mother if the next heir in the absence 
a meal... «2-00.80 should appropriate to her- of her daughter's husband also held the estate on 
selfi the rest of the profits without the power of the same termsand her power to bequeath was 
transfer. After the death of the said Musammat C my limited only by the Oudh Estates Act and not by 
-legal heirs will remain malik and successor on these Muhammadan Law and but for the retrospective 
very terms” : effect of s. 7, the daughter not being the immediate 
| Held, that the words “for my life Ishall remain heirof her father when his widow was still alive 
in possession of this property as proprietor”, clear- the estate would have gone out of the Act. 
ly showed that the deed was a testamentary one The estate being impartible and the law applic- 
and the bequest ofa life estate or of the usufruct of able being Hanafi, the necessary result was that 
property for a fixed period was not invalid and her share under Muhammadan Law was increas:d 
such a bequest did not operate as an absolute be- to the whole by the impartibility of the estate. 
quest and the bequest of the usufruct infavour of Therefore, should the rule of primogeniture be held 
Musammat C, operated only for her lifetime, andthe not to apply, the widow was the heir of her daughter, 
property would after her death revert tothe other dying intestate, to the whole estate. 
heirs of the testator ; (iv) that the will and codicil executed by the 

-` Held, also, that the mere use of the word malik or widow created a series of life estates in perpetuity, 
qaim mugam could not, in view of the circumstances a disposition of property which was invalid uader 
be held tu indicate that absolute proprietorship in s,12of the Oudh Estates Act, as well as under 
the property was intended to be given by the testator g. 14 of the Transfer of Property Act. If so, after 


to the legates. the life tenure of the legates the estate would re- 
Held, further, that whether the transfer in favour vert to the heirof the widow. 

of Musammat C be deemed a bequest or an areeat her (v) that the will and codicil did not also create 

interest ended with her lifetime and the property or, a wakf Sri RAM v, Muammar ABDUL Rasim Kuan 3 

under the terms ofthe deed, the usufruct of it must Oudh 882 

revert to the surviving heirs ofthe testator. NAZIR-UD- -——_- —~__—Life Estates—Validity. A, 

DIN vy. KHAIRAT ALI l ` Oudh 384 Life estste can be created under Muhammadan 


B ——— Construction —Held wife took life Law,when immediately followed by an absolute 
estate and daughter vested remainder—Daughter estate. Sri Ram v. MUJAMMAD ABDUL Rasim Kuan 


’ dying intestate—Widow held took whole estate, it Oudh 882: 
being impartible—Will and codicil by widow held Mushaa. Sre Muhammadan Law 755 
created series of life estatesin perpetuity—Oudkh Mussalman Wakf Act (XLII of 1923). Ssa 
Estates Act (I of 1869), 65.12, 7,21, 13-A— Charitable and Religious Trusts Act, 1920, s. 3 


Mussalman Wakf Validating Act (VI of 1913), 945 
scope of, if retrospective. : j Mussalman Wakf Valldating Act (VI of 1913,.: 
The relevant parts of the will, in the order in Sen Muhammadan Law 882. 
which they appeared in it were that Athewife Nagpur High Gourt Charter, cls. 29, 30—- 
and L, the daughter of the rightful heirs concerned Petition by First Grade Pleaders of Nagpur: 


with the estate and with movable and immovable Judicial Commissioner's Court to be enrolled as 
property, etc., during the life and after the death Advocates of High Court without stamp duty— 
of the testator, that after the death of the testator, Rejection of ~Nature of order—Leave to appeal. 
and even in his lifetimein case he ceases to be to Privy Council, if can be granted. 

in possession of his senses (for he suffered from The petitioners who were First Grade Pleaders 


epilepsy) .the wife should have proprietary posses- of the Judicial Commissioner's Court applied to be 
pion over all the property and enter into pro- enrolled either (a) as Advocates of the High Court 
prietary possessionand she should be entitled to without any stamp duty being levied or (b) as 
and be owner of all the property and take the leaders of the High Uourt without any stamp daty 
game care for the payment of debts of the estute as being levied, the second prayer being only sought 
the testator. Ifa son should be born to the testator “after necessary amendments to the Rules framed 
from his wife he should be entitled to the estateon under the clauses” have been made. The Oourt 
attaining majority, and until that majority, the wife rejected the petition on the ground, primarily, that 
should supervise and manage the estate and remain jt’ raised a question that was purely an administra- 
in possession bataur-¢-malikana, as a proprietor tive question. The petitioners applied for leave to 
would. Should noson be born, L was tobe the owner appeal to the Privy Council: 
vf and entitled to the whole estate, etc., genera- Held, that the order was one disposing of a peti- 
tion after generation after her mother: tion which raisad no point capable of judicial 
Held, (i) that the word malik and similar ex- determination, and the dismissal was not a “judg- 
pressions could not always be taken to indicate an ment, decree or order’ within either cl. Z9 or cl 30 
absolute interest and the whole document must be ofthe Charter of the High Court. What was sought 
considered and not only that but the surrounding for was a judicial direction to the Judges to make 
circumstances when one finds the same terms used rules in a particular way. Leave to appeal could 


in the case of morethan one legatee. not, therefore, be granted. In re Mr. V. L, Oxe 
(ii) that the wife was given only a lite interest and Nag. 478 
absolute interest was to the daughter. Negotiable Instruments Act (XXVI of 1881), 


' (iii) that the daughter came under s. 13-A of 8. 21. Seg Negotiable Instruments Act, 1681, ss. 83, 
Oudh Estates Act. When the testator died the 86 e ; nd 
estate wasimpartible and inthe absence of any $8, 83, 86, 21, 93—Hundis payable on 
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presentment—Se. 83 and 86, if apply—Dishonour 
| of such hundi—Notice of dishonour, if necessary. 

Sections 83 and 86; Negotiable Instruments Act, 
only deal with cases of documents which have to 
be presented for acceptance, that is to say, docu- 
ments payable after sight. There is no such provi- 
sly with regard to the hundis payable on present- 
ment. 


There is no provision in “the Negotiable In- 


struments Act making the notice of dis- 
honour compulsory where a hundi payable 
at sight has been dishonoured. Firm Knopa 
BAKHSH-NUR ILAHI v. YASIN Pesh. 598 


Oaths Act (X 0f1873),s.11. Sze Civil Procedure 
Code, 1908, s. 96 (3) 421 
Official Acts — Presumption. See Berar Land 
Revenue Code, 1896, s. 110 (5) (6) 715 
Oudh Civil Rules, r. 269-A (d)(e). Sze Court 
97 


Fees Act, 1870, s. 7 (v) (d) 2 
Oudh Estates Act (i of 1869), 8s. 7. Bre 
882 


Muhammadan Law 
of Oudh Estates Act, if 


nnn S, TS, 7 

retrospective, 

Under s, 21 of the Oudh Estates Amending Act, 
1910, s. 7 of the Amending Act is made retrospective, 
SRI Ram v., MUHAMMAD ABDUL RAHIM Kuan 

Oudh 88 
$8.12,13-A, 21. Sze Muhammadan Le 
8 
Oudh Sub-Settlement Act (XXVI of 1866) 

Schedule, r. 10— Essentials — Lands held by 

ancestors of plaintiff at sometime since 1844 as 

proprictors—Whether proves that they held them 
as sir or nankar. 

Under r. 10 of the rules in the Schedule attached 
to the Oudh Sub-Settlement Act, the three ele- 
ments necessary to be established to make out a 
claim for under-proprietary title are: (1) that 
the person had formerly been a proprietor, (2) 
that the land in suit had been held by him or 
some person from whom he inherited at sometime 
since February 13, 1844, and (3) that this had been 
held by such persons as sir or nonkar when he 
was in proprietary possession. Where all that has 
been made out is that the plaintiff has been in 
possession of the bulk of the land in suit at a 
uniform rent from the time of the first settlement; 
that there have been slight variations in the rent 
and area as recorded at the last three settlements 
but these variations are confined to a few plots; 
these facts alone coupled with the fact of his an: 
cestors having been old proprietors of the village 
are not sufficient to justify the presumption that 
the land in suit had been in the possession of the 
plaintifis’ ancestors at some time since February 13 
1844, and that the said lands were also held by them 
as sir or nankar when they were in proprietary 
possession of the village. It may be that it ig very 
difficult for them to prove at the present time 
that the lands in suit had been held by them 
or their ancestors as sir, but the Court cannot 
help them. It cannot be presumed that the lands 
which were held by them or their ancestors had 
been held by them as sir also when they were in 
proprietary possession at a very remote period 
Hard cases must not be allowed to make bad law, 
BABU Ram v., TIRBHAWAN BAHADUR SINGH Oudh 107 
Pardanashin lady— Gift by—Independent advice 

~~Burden of proof—Gift for consideration and to 

advantage of lady—Gift, if binding, 

. Where a pardanashin lady challenges the transfer 
made by her, on the ground of undue influence. it is 
for the defendants in the action to discharge the 
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onus of showing that the plaintiff really understood 
and intended to-execute the deed of gift but 
where the gift isa gift for consideration, ib being 
plain that the lady, who was at the date of the 
deed about 68 years cf age, derived subs:antial 
advantages from its execution and it is beyond douQt 
a reasonable document for her to enter into nor is 
the deed an improvident document which the lady if” 
adequately advised could not properly have entered 
into, but isone which might well be to her real 
advantage, lt 1s not necessary to prove an independ- 
ent advice, NAWAB SIKANDAR BEGAM V. ZULFIKAR 
WALI Kuan 720PC 
—Her act free and intelligent — Fact of her 
being purdanashin kas no importance. 

The fact that the executrix is a purdanashin 
lady ceases to be of importance once it is established 
that the granting of the promissory note by her 
was the free and intelligent act of her “who knew 
what she was doing and did what she wanted to.” 
Gasgas KUAR v. RUDRA PRATAB Narain SINGG Sipe 








Transactions by—Liability under, 

Before a purdanashin lady can be fixed with liabi- 
lity with respect to a transaction in which she has 
entered, it must be shown affirmatively that the 
document was explained to her and that she had full 
knowledge of the import of the transaction into 
which she was entering. Muyammap Moizuppin MIA 
v, NALINI BALA Devi Cal. 362 
Partition Act (IV of 1893), s$. 4—‘“Court,” f 

includes Appellate Court. 

The word “ Gourt “ in s,4 is not confined to the 
trial Court but includes the Appellate Court, and 
the Appellate Court like the trial Court is bound, 
upon any member of the family who 1s a share-hold- 
er undertaking to buy the share of the transferee, 
to make an appropriate order in pursuance of which 
the steps necessary to carry out the provisions of the 
section may be taken either inthe one Uourt or in 
the other. BABULAL TIWARI v, HULLAH MALLAH 

Pat. 835 
S. 4—“Undivided family" and“ dwelling 
house,” meaning of. : 

The words “ undivided family" in s. 4, Partition 
Act, must be taken to mean undivided qua the 
dwelling house in question, and to be a family which 
owns the house but has not divided it. 

in connection with a conveyance of a partition 
of a “ awelling-house,” the word generally means 
not only the house itself but algo the land and ap- 
puitenances which are ordinarily and reasonably 
necessary for its enjoyment, BABULAL TIWARI v. HULLA 
MALLAH Pat. 839 
—8s, 7—Calcutia High Court Rules and Orders, 

Chap. XAXVil—Lartation sutt-—Consent decree— 

Parties agreeing to sale by Commissioner at his 

discretton—Commissioner, +f should Joltow rules 

—Directton by Court 10 fix reserve tn conduciing 

sale—Commissioner, if bound to seli above reserve 

and to get directions from Courton fatiure to 

do 50. 

The Partition Act, provides for the case of dead- 
lock where certain parties do not agree. But, even 
in a suit for paitition, parties can bring to sale 
the property by cuusent. Where in a partition 
suit a Consent aeciee is passed whereby the parties 
agree to sale of property by the Commissioner at 
his discretion, the Gommuissivner is not bound to 
follow the rules in Chap, XXVII of the Rules and 
Orders of the High Court, Further, if the Court 
directs the Commissioner to fix a reserve 1n regard 
to the sale the mere fact that the Commissioner is 


—™ 
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directed to fix a reserve does not mean that he 
is bound to sell above reserve and that failing 
that he is bound to get the directions of the Gourt, 
It might be better to do so but it is not a failure 
to carry out the terms of any order. MauMoopa 
Brai v. Narnoo BIBI Cal. 482 
Partnership—Dissolution —Surt for accounts by 

one partner — Interest, right to— Plaintiff, if 
* entitled to interest from date of dissolution. 

In a suit for accounts by one partner, he is 
not entitled to interest on the share of profits 
found due to him, from date of dissolution of 
partnership. He has the right to interest only 
from date of final decree passed in his suit. 
Tara Sinan v. SABIR Devi Lah. 250 





Partnership Act (IX of 1932), s. 5. See 
Partnership Act, 1932, z. 69 581 
—-55, 69, 5--Cutchi-Memon family carrying 


on business — Whether governed by 3. 

Position, whether analogous to Hindu joint family 

business — Hindu Law — Applicability — Cutcht 

Memons. 

Outchi-Memons do not stand in an analogous posi: 
tion to Hindu undivided families carrying on their 
family business. Cutchi-Memons are only governed 
by the Hindu Law as regards suczession and in- 
heritance and the principles of Hindu Law cannot be 
applied to their property. Consequently, cutchi- 
Memon family carrying on business is governed by 
g. 69, Partnership Act, and is not included in the latter 
part of s. 5. 5. Boomar Sait & Sons v, P. V. OHERIAN 

Mad. 581 
Patents and Designs Act (I! of 1911),s. 64(3)— 

Rectification—Suit by assignee who had not 

registered patent— Counter-claim of defendant 

upheld and order for revocation passed by Patna 

High Court—No notice to original patentee—His 

remedy — Reference by Controller to Calcutta High 

Court — Competency— Order for revocation, if can 

be passed under s. 64(3), Patents and Designs Act. 

The Oontroller whose office happens to be in Cal- 
cutta may refer any application under the section to 
the Calcutta High Court. 

In a suit by the assignee of a patent who had not 
registered the patent, the Patna High Court revoked 
the patent by way of counter-claim made by the 
defendant to revoke the patent. But to this suit the 
original patentee was not a party and no notice had 
been served on him, and the Controller had made a 
note of the revocation in the rejection. On a reference 
by the Controller to the Oaleutta High Court : 

„Held, that the entry being to the detriment of the 
original inventor, his only remedy was to apply to 
the Controller to expunge the entry and the question 
had been properly referred to the Caleutta High 
Court. The entry was tobe expunged from the 
record and the register rectified accordingly. Inre 
HIRALAL BANJARA Cal. 55 
Penal Code (Act XLV of 1860), 8.34. Suz Penal 

Code, 1860, s. 302 367 

-~S, 85— Accused drunk and therefore in 

excited mood— Drunkenness voluntary—Whether 

excuse for  crime—Consideration in passing 
sentence. 

The fact that the accused was in an excited 
state as the result of having partaken of liquor 
inhis house, in itself is no excuse for crime but it 
may be taken into consideration when the question 
ofsentence is being considered, especially when the 
quarrel Was started bythe deceased himself. Naa 
Osr So v. Tue Kina ang. 197 


g 
8.100. Sze = 300, 
Excep. 4, 302 : 499 
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~sg, 107, 109, 182—Cases under s. 182— 

Ss, 107 and 109, if apply. 

Sections 107 and 109, Penal Code, apply to cases 
under s 182. Person instigating another to make @ 
false report canbe convicted under s. 182 read with 
s. 109. Dawar SINGH v. EMPEROR All. 
___-——8, 176. Ses Criminal Procedure Code, Hee 


s, 45, 87 
š 182. Sru Penal Code, 1860, ss. 107, Vis 








S. 


8.186 — Peon entrusted with warrant of 
attachment satisfying that goods belonged to person 
concerned — Execution resisted by son of such 
person — Held, son committed offence under s. 186. 
When an officer is entrusted with a warrant to 

attach the property of certain persons, his first duty 
is to ascertain by all means possible what property 
belongsto that person which is liable to be attached. 
Having satisfied himself that certain property belongs 
to that individual, it is his duty to attach that pro- 
perty unless some objection is raised which raises in 
his mind a reasonable doubt that the property does 
not belong to on person against whom the warrant 
as heen issued. 
i So sts ee the peon, bona fide attempts to execute the 
warrant of attachment against the goods of a person 
found ina shop, which on the information of the 
decree-holders, the peon thinks, belong to such person, 
and such person is found in the shop at the time of 
the execution, but the execution Is resisted by such 


rson’s son, who claims the shop as his, the son com- 
ae an offence under s. 186, Penal Code. DUKHAN 
SABU rv, EMPEROR Pat. 168 


s, 186—Sufficient indication that warrant 
would beresisted by force—Whether constitutes 
obstruction. i 
Where there is sufficient indication that force would 

have been used if the peon having a warrant of attach- 

ment had persisted in executingit, itis quite enough 
constitute obstruction. 

ý Where the warrant isin order and the officer does 

not go beyond fulfilment of the Instructions given 

to him in the writ, then a resistance to the public 
servant is the offence punishable under s. 186, Penal 





AN BABU V. EMPEROR Pat.168 
Oe oa Sep Criminal Procedure Code, 1898, 
s. 476 942 


.-88. 193, 211, 218, 220—Accused charged 
under these sections in respect of proceeding under 
3. 109, Criminal Procedure Code—No complaint 
by M agistrate—Charges under 88. 193, 211, held 
should be quashed—Complaint held not necessary 
for charges under ss. 218, 220. 

The accused were charged under ss 193, 211, 218 
and 220, Penal Code, in respect of proceeding under 
s. 109, Criminal Procedure (ode. There was no 
complaint filed by Pe Magistrate before whom the 

j were pending : 

aa Eat the offences under ss. 193and 211, were 

committed in relation to proceedings pending in 

the Court of the Magistrate, and no Court could 
take cognizance of these offences except on the 
complaint in writing of the Magistrate in whose 

Court these proceedings were. pending or of some 

other Court to which the Magistrate in question was 

subordinate. The kaa se under these sections, 
ust be quasnoed, 

jai that the offences under s8. 218 and 

990. did not fall within the purview of 8. 195, Ori- 

minal Procedure Code. These offences were distinct 

from offences under ss. 193 and 211, Penal Oode. 

For the purpose of obtaining a conviction under 

gs, 218 and 220, Penal Code, the prosecution had tq 
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prove facts which were distinct from the facts 
constituting offences under ss. 193 and 21], 
Penal Oode. Therefore, proceedings under ss. 218 
and 220, Penal Code, could be continued with- 
out a complaint by the Court which dealt with 
the proceedings under s. 109, Criminal Precedure 
Code. GHULAM MUHAMMAD v. EMPEROR Lah. 373 
- Pii 211. Sez Madras District Police Act, 1859, 
8 396 
————--- $8. 211, 218, 220. Sere Penal Code, 1860 
a. 193 373 
ss. 299, 300, 302 — Distinction between, 
whether bodily injury is likely to cause death and 
whether such injury is suficient in ordinary course 
of nature to cause death-—~Weapon used being rifle 
Nature of offence. 
_ The distinction between whether a bodily injury 
intended to be inflicted ie likely to cause death and 
whether such injury is sufficient in the ordinary 
course of natureto cause death is fine but appreci- 
able, and if is a question of degree of probability. 
The matter would generally resolve itself into a con- 
sideration ofthe natureof the weapon used. Al- 
though such consideration may give rise to much 
anxious consideration and difficulty when the weapon 
-used isthe one so frequently employed in this coun- 
try, namely, a lathi, there is no such difficulty when 
the weapon used is s rifle, anda rifle aimed at the 
head at a distance of about 2 feet. The injury in- 
tended to be inflicted, if there be intention, is one 
which transcends the possibility ofa likelihood of 
death, and must come within the category of an 
injury sufficient in the ordinary course of nature to 
a death". 
ena rifleisaimed at the head of anot ac- 
companied by words of abuse which cannot Waga na 
in jest, and the rifle is one not liable to sudden or 
accidental discharge, andthe person with the rifle had 
full knowledge that the rifle was loaded, itis im- 
possible to hold that the rifle was fired without an 
intent to inflict such bodily injury as would in the 
ordinary course of nature result in death. DALIT 
SINGH v. EMPEROR N ag. 2U4 
$.300—Intention — Intention sudden and 
impulse momentary —Whether mitigates offence 
That the intention was sudden and the impulse 
momentary, and even uncontrollable, is no mitigation 
unless it can be shown that the act was the result of 
grave and sudden provocation, as laid down in Ex- 
ception 1 to s. 300 of the Penal Code. Darngir Sinag 
v. EMPEROR Nag. 204 
—ss. 300, Excep. 4, 302, 100—Sudden fight 
—Accused striking deceased with sickle and killing 
sean pa ag ay ia — Accused getting few 
scratches on back—Offence—Ri 
-Burden of proof. r PMS OE eT aed ones 
Where the accused who ina sudden fight strikes 
an unarmed person with a sickle, thereby causing 
his death, and himself getting a few scratches on 
his back, Excep. 4 of s. 300, Penal Code, does not 
apply. He cannot plead the right of self-defence 
his action being cruel and unusual, and he is guilty 
under s. 302, He has no right of private defence 
also because he had no occasion to apprehend death 
or grievous hurt, Few scratches on his back does 
not give him this right, the burden of proving 
which, being on him. MIR ZAMAN v. Emperor 
Pesk. 499 
— 88. 300, 302, 326—No intention to cause 
grievous hurt but knowledge that such hurt is 
likely to be caused—Injured person dying—Offence 
tf falls under s, 300—More persons attacking 
deceased—One blow causing death of deceased by 
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complicated fracture of skull— Person giving blow 

is guilty of murder—Such person not known— 

None held guilty of murder. 

A person can be guilty of voluntarily causing 
grievous hurt whodoes not intend to cause grievous 
hurt but only knows himself likely to cause grievous 
hurt: nd ifhe did not intend to cause grievous: 
hurt but only knew himself likely to cause grieyous 
hurt, it would probably not fall under any of the 
clauses of s. 300, and so would not be murder. 
However, a person is considered to intend the prob- 
able consequences of his act, and a person who hits 
another on the head with such forceas to cause a 
com plicated fracture, must be considered to have in- 
tended to cause such bodily injury as would, in the 
ordinary course of nature, cause death. If, there- 
fore, it were clear from the evidence who had de- 
livered the fatal blow, that accused would be guilty 
of murder. But where one person was guilty of 
murder and two of a lesser offence, and it was not 
established which accused committed murder and 
which the lesser offence, none of the accused could 
be found guilty of murder if there was no common 


intention between them. EMPEROR v. KoRAMUTLA 
NARASIGADU . Mad, 382 
—ss. 300, 304- Accused devoted to wife 





who finding fault with him not allowing to stay 
with her—Accused finding her eight months 
advanced in pregnancy—Accused enquiring whether 
she cohabited with certain person —Wife replying 
in affirmative — Accused stabbing her —Held, no 
murder but mere- culpable homicide— Provocation, 
if extenuating circumstance—Fact that two lives 
killed, whether should be taken into account— 

Criminal trial —Sentence. i 

Wife of the accused repeatedly finding fault with 
him, thoughhe was devoted to her, did not allow 
him to live in the same house with her. The hus- 
band was obliged to stay at his brother's place. 
After about some months the accused found his wife 
eight months advanced in pregnancy. On an enquiry 
by him whether she cohabited with a certain per- 
gon, she replied in the affirmative. Immediately the 
accused stabbed her: 

Held, that it was hardly possible to imagine 
graver provocation being received. Though he 
has suspected that something was wrong before and 
that he was not the father of the child, yet if such 
words were spoken ina taunting manner and took 
him by surprise, there could be no doubt that it 
would be right to hold the accused not guilty of the 


offence of murder but of culpable homicide 
merely ; 
Held, also, that a Court must not pass the more 


severe sentence when circumstances of extenuation 
exist merely because the consequences of the crime 
have been more serious than in the ordinary 
case, The reasoning that although there was 
such provocation as to form a mitigating cir- 
cumstance, yet that could not be taken into account 
because more lives than one had been sacrificed 
was an erroneous view of looking at the way in 
which circumstances of extenuation could be taken 
into account. NGA Saw MAUNG v. EMPEROR 
Rang. 395 
s, 302—Drunkenness when can be pleaded 
in mitigation of offence—It should be proved that 
it rendered accused incapable of forming spectfic 
intent essential to constitute crime—Held, evidence 
fell short of this, 
Insanity, whether produced by drunkenness or 
otherwise, isa defence to the crime charged, but the 
evidence of drunkenness which renders the accused 





v. EMPEROR 
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incapable of forming the specific intent essential to 
constitute the crime should be taken into considera- 
tion with the other facts proved in order to deter- 
mine whether or not he had this intent. Evidence 
of drunkenness falling short of a proved incapa- 
ity ig the accused to form the intent necessary to 
constitute the crime and merely establishing that 
his mind was affected by drink so that he more 
readily gave way to some violent passion, does not 
rebut the presumption that a man intends the natural 
consequences of his acts. 

Held, on facts that there was no doubt that the ac. 
cused was not so drunk asta be bereft of his powers 
ofreason or of forming an intent. His actions 
although anti sccial, were logical, and that two 
rupees worth of country liquor, which was not 
illicitly distilled liquor but Government liquor 
divided among five persons would not be sufficient 
to induce intoxication which would deprive the ac- 
cused of all powers of ratiocination. Oonsequently 
he could not escape the imputation of having intend- 
ed the natural consequences of his acts. Ramstnei 
Nag. 167 
—§, 302—Striking with dah—Skull divided 

and brain exposed—Intention and knowledge— 

Presumption—Disease causing death, natural and 

probable result of injury—Person inflicting injury, 

responsibility of. 

A manwho strikes another on the head with 
dah with such force asto divide the skul! right 
through and expose the brains must be held to 
know that he will inflict injury that may be suffi- 
cient inthe ordinary course of nature to cause death 
and, therefore, must be held to intend the natural 
consequences of his act. 
- When the disease which actually causes death is 
meningitis, peritonitis, tetanus, pneumonia, ete., 
ete., and it is natural and probable resultof the in- 
jury which the person inflicting the injury has caus- 
ed, the person who inflicts the injury must be held 
responsible for the disease arising from the injury. 
NAGA BAU v. EMPEROR Rang. 926 
ss. 302, 34—Concerted attack by several 

persons on deceased—Skull fractured—Ribs broken 

and lung lacerated—Attack unpremeditated — 

Presumption~— Conviction under s. 302. read with 

s. 34— Propriety of. 

Where a concerted attack is directed against the 
head of the victim which was smashed, the attack 
is made with the knowledge that the injury 
inflicted is sufficient in the ordinary course of 
nature to cause death and the offence is n urder; and 
whether the attack is an attack by a individual 
or a concerted attack by more than one person, 
each person will be presumed to know the con- 
sequences of his act. It is not necessary that the 
common action should be the result of a pre- 
meditated plan, but the precise intention of the 
assailants acting in concert is a matter of inference 
from their conduct. 

Where each assailant mercilessly belaboured a 
prostrate victim, dealing more than one blow 
on the head resulting in fractures of the skull 
and breaking of ribs with laceration of a lung 
anda kidney, it is murder and not culpable 
homicide not amounting to murder on the 
part of the assailants, although it cannot be 
ascertained which of them was actually responsible 
for the particular fatal blows, and the conviction 
for murder under s. 302 read with s. 31 of the 
Penal Oode is correct. LATI v. Emperor Nag. 367 
S. 304, Part 1—Case on border line between 
murder and culpable homicide not amounting to 
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murder - Doubt as to intention—Accused should be 

given benefit of this doubt. : 

Where the injury results in death and the case is 
onthe border line between an intention to cause In- 
jury merely likely to cause death and an intention 
to cause injury such as is sufficient in the ordinary 
course of nature to cause death and ib is not free 
from doubt that the accused had the latter of these 
two intentions in attacking the deceased, he must he 
given the benefit of thisdoubt and he must be held 
to haveintended merely to cause injury likely to 
cause death. The offence committed by him is, there- 
fore, culpable homicide not amounting to murder. 
EMPEROR v. NGA KYAUK SEIN Rang. 179 
-§, 323 ors. 325. Ses Criminal trial 780 
— — —§, 326, SEE Penal Code, 1860, ss. 300, aoe 


05 
780 








3 
—s, 377. Sze Whipping Act, 1909, s. 4 Ce 


———— $, 397, Sze Oriminal trial 


——-——§, 397—Applicability of. 

Section 397, Penal Code, applies only to those per- 
sons who come within the four corners of the enact- 
ment and to no other. This section does not create 
an offence but merely regulates the measure of 
punishment and is, therefore, applicable only to the 
individual whose caseis covered by it. Marv v. 
EMPEROR Lah, 351 
s.397—Stolen property recovered from 

accused—Accused identified by prosecution witnesses 

—No allegation that he was armed with deadly 

weapon orthat he caused grievous hurt or death— 

S. 397, whether applies. 

Where apart from the fact that a part of the stolen 
property is recovered from the accused, he has been 
identified by most of the prosecution witnesses who 
had come into contact with him at thetime the 
robbery was committed but no witness has alleged 
that he was armed with any deadly weaponat the 
time of committing robbery or that he had caused 
grievous hurt or attempted to cause death or griev- 
ous hurt to any of his victims, s. 897, is not applic- 
able. Maru v. EMPEROR Lah, 351 
--8. 399, Sez Criminal Procedure Code, 1898, 


s 239 (04) 405 


-§ 403 — Person authorised to take and sell 
cotton of another—Selling cotton as such, if 
misappropriation— Sale money not handed over to 
owner — Action lies in Civil Court. 

The act ofthe accused selling the cotton belonging 
to another, where he is authorised to so take it, cannot 
amount to misappropriation of the cotton itself within 
the meaning of s. 103, Penal Code, and where after the 
sale of the cotton he refuses to pay the money due to 
the owner, the remedy lies only in Civil Court, 
K. V. RamaswaMiI Naick V. RANGASWAMI CHETTIAR 














| Mad. 501 
——-——§, 406, Sze Criminal trial 203 
—s.409—Mere refusal of agent to render 


accounts and allow partner to have accesa to 

account-books—Whether criminal offence — Proper 

remedy. 

Intention to defraud cannot be presumed from the 
mere fact of refusal on the part of an agent of a 
firm to render accounts and to allow one of the 
partners to have access to the account-books, with- 
out further facts being proved. The agent cannot 
be prosecuted in a Criminal Court. The refusal 
may bea good ground for a civil action, but does not 
amount in any case to a criminal offence much less 
to an offence under s. 409, Penal Code. O. A. ODAYAPA 
Ounttryak v, K, R. O. ODAYAPA Oxettyazn Rang. 872 
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—8. 415, See Sea Customs Act, 1878, s. 32 
374 





—8, 415 — Property not in one's possession but 
at one's order — Delivery of such property within 

8. 415, Penal Code (Act XLV of 1860), if possible. 

A mancan give delivery through another of pro- 
perty within the meaning of s 415, Penal Code, which 
isnot in his possession, but which is at his order. 
If, for instance, A had an agreement with B that B, 
will give delivery of certain goods in his possession 
on account of A onthe receipt of delivery note from 
A,andCby deception obtains a delivery note from 
A on Band thereby gets possession of goods from B, it 
cannot be said that he has not got delivery of property 
from or through A directly asa result of his decep- 
tionof A. MoHnANLAL BHANALAL GOBLA v. EMPEROR 

Sind 374 

— $, 420. Ser Criminal Procedure Code, 1898, 

- 8.345, (2) (1) (7) 89 
——-——§, 420—Sentence—Cheating involving use of 
forged document—No separate charge for 
fabricating false document—Making false docu- 
ment, whether should be taken into account in 

awarding sentence—Evidence Act (I of 1872), ss. 8,9 

—Accused charged with cheating by importing 

goods in port of Karachi by deceiving Customs 

Authorities — Evidence of previous connected visit 

of accused to another port for similar object — 

Admissibility. 

An accused was charged with cheating, which in- 
volved the use of forged documents under s. 420, 
Penal Code, for importing goods in Port of Karachi 
by dereiving the Custom Authorities. The accused 
before this fraud, had visited another port and tried 
to come to an arrangements with the Customs there 
with a similar object but had failed. Though he was 
not charged for forging the documents, the lower 
Court passed a severe sentence in view of the fabrica- 


tion : 

Held, that in determining the sentence, the making 
or fabrication of false documents should not be taken 
into account. 

Held, also that in prosecution for cheating the 
Oustoms at Karachi, the evidence of the closely con- 
nected visits of the accused at two places, could be ad- 
mitted under s. 8 ors. 9, Evidence Act. MOdANLAL 
BuaNALAL GOELA v EMPEROR Sind 374 
S. 427—Morigage property purchased by 

mortgagee decree-holder in execution—Property 

consisting of land and vats for manufacturing 

.- indigo—Mortgagors demolishing vats before con- 

firmation of sale—Offence under s. 427, held 
committed, 

Mortgagee decree-holder purchased the mortgaged 
property, consisting of land and buildings contain- 
ing vats for manufacturing indigo, in execution Be- 
fore the confirmation of the sale, the mortgagors demo- 
lished the building and removed the vats and mate- 
rials They were acquitted of an offence under s. 427, 
Penal Code. The Magistrate thought that as manu- 
facture of indigo had been discontinued for some years 
and the vats had been standing idle, it was not an 
offence of mischief to destroy them He was also in- 
fluenced by the fact that the sale had not yet been 
confirmed and become final : 

Held, that the sale proclamation showed that along 
with the land andthe bungalow, the outhouses and 
vats were also sold, and it was not clear how anyone 
could imagine thatthe vats were not property and 
that demolition and removal of the vats was not 
destruction of the property within s 427. It made no 
difference, therefore, thatthe sale had not been con- 
firmed and indeed it would have madeno difference 
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to the legal position if the sale had not yet taken 
place. Basupgo Lat v BINDES RI PRASAD Pat.175 
— — —s, 486 — ‘Counterfeit’, meaning of—Held 
that the designs in both goods were practically 
same and amounted to counterfeit trade mark and 

not mere false trade mark. f 

For the purposes of s. 486 of the Penal Code, the word 
“counterfeit” does not connote an exac! reproduction 
of the original counterfeited, and the difference 
between the counterfeit and the original is not limited 
to a difference existing only by reason of faulty re- 
production. A person, for instance, convicted of 
counterfeiting the King’s coin would not be able to 
avoid conviction on the ground that he had deliber- 
ately made a small alteration in the design or 
omitted a letter from the superscription surrounding 
the Monarch's head. The same principle would 
apply in the counterfeiting of a trade mark. 

Held, that Dongre’s Balamrit is a commodity not 
ordinarily purchased by Europeans who are ignorant 
of the Nagri script, andthe Indian purchaser would 
naturally look at the Nagri script and not at the Eng- 
lish, of which many purchasers may be presumed to be 
ignorant. Ii the English script were removed, the 
designs would be practically identical, and that the 
Mere substitution of the word “Domre” for the word 
“Dongre” in the English script, particularly where 
there was no such substitution in the Nagri, was en- 
tirely insufficient to take the label out of the category 
of a counterfeit trade mark and bring it within the 
category ofa false trademark only. Looar GOVERN- 
MENT v. MOTILAL JAIN Nag. 228 
————8S. 486— Defences available to accused—~ 

Burden is on him to show that his case comes 
under one of the exceptions — Defence under 
Excep. (c) -Whether presupposes knowledge of 
accused not to know that mark was the trade mark 
of any firm—Fact that accused gave information 
with respect to person from whom he got counterfeit 
goods, whether admissible in considering question 
of his innocence—Trade mark. 

Where the trade mark is a counterfeit trade mark, 
the accused can only escape conviction if he is able 
to show that he falls within the Exceps. (a), b) or (e) 
enumerated in g. 486 of the Penal Oode, and contrary 
to the ordinary provisions of the Code the burden 
lies on him. 

To a charge under s. 486, to limit a defence, under 
Excep. (c), to the knowledge of the accused concern- 
ing the infringment of the trade mark, is unduly res- 
trictive and at variance with the express terms of 
s. 488, proviso (c), which permits the accused to offer 
any evidence he chooses as to his innocence when 
once he admits that he was not deceived into thinking 
the label to be a genuine one. He cannot be presumed 
to be in a position to know, whether a trade mark 
has been infringed or not ; he may in fact be honestly 
of the opinion that the trade mark isa false trade 
mark and nota counterfeit, and his conduct in 
dealing with the wares he stocked and sold can be 
taken into consideration in deciding whether he 
has acted innocently. 

It is true that proviso (b) tos. 486 of the Penal 
Code, asa defence permissible to the accused, is link- 
ed with proviso (a) but the fact that the accused did 
give all the information in his power with respect to 
the person from whom he obtained the goods ia 
admissible in considering the question whether he 
acted innocently or no. Loca GoveERNMENT v. 
MOTILAL JAIN Nag 228 
————s. 486, Excep. (c)—Scope of s. 486—No 

attempt at substitution of counterfeit goods with 

original—Conviction under s. 486, propriety of 
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The provisions of s. 486 of the Penal Code are aimed 
at a retailer whoconnives with a fraudulent whole- 
saler or manufacturer in palming off on an unsuspecting 
public goods which purport to be other than what 
they are. Where, therefore, no attempt at substitution 
is made, the accused cannot be convicted under this 
section, LOCAL GOVERNMENT v. MOTILAL JAIN 

- Nag, 228 
s. 498—There must be abduction with 
_ intention of illicit sexual intercourse. 

Where it is not established beyond all reasonable 
doubt that the woman was abducted from the cus- 
tody of her husband for the purposes of carrying 
on sexual intercourse with her, conviction under 
s. 498, Penal Code, cannot be had. Dirrv v. EMPEROR 

Lah. 799 

ss. 499, 500—Lawyer asking witness of 
other party during cross-examination, whether his 
daughter has given birth tochild without being 
married — Question put atinstructions of client 
and under belief that it wae permissible under law 

—Question objected to and not insisted—Client not 

making such imputation to any person other than 

his lawyer —Prosecutton of citent and lawyer 
under s. 500—Action of accused held protected 

under Excep. 9to s, 499. 

In the couise of the trial of a civil suit the Advocate 
of the petitioners in cross-examining one of the other 
party's witnesses, asked him whether his daughter 
had given birth to a child without having been mar- 
ried to a man. This question was entirely irrele- 
vant to the proceedings and was objected to by 
the witness and disallowed bythe Judge and the 
question was not pressed, The question had been 
put by the Advocate under instructions from his 
Client and witha belief that it was permissible under 
s. 146 (1), Evidence’Act. There was nothing to show 
that the petitioners made this imputation to any 
other person than their own lawyer and that they 
made the imputation not in good faith with the belief 
that it was open for them to do so : 

Held, that the accused could not be convicted under 
s. 500, Penal Code, in these circumstances, They 
were entitled to the benefit of Excep. 9 tos. 499, 
Penal Code, in the publication made by them of the 








defamation to their lawyer. AHMED ALI Kuan 2. 
WALLI MOLAMED Rang. 953 
s. 511. See Bengal Food Adulteration Act, 

1919, s. 6, sub-s. (4) 869 


Pleadings—inconsistent plea—Plaintif, if bound 
by allegations in plaint—Partition suit— Plaintif 
filing list of ornaments with their weights and 
values—Commissioner coming to different conclusion 
regarding weights and values—Plaintiff, if can 
contend, that Commissioner was right. n 

the 


Though as a general proposition of law, 


plaintiffs are bound by their pleadings and they- 


should not be allowed to contradict the facts stated 
by them in their pleadings, yet where in a sait for 
partition, the plaintiff adds to his plaint alist of 
ornaments, incidentally mentioning therein their 
weight and value, which he desires to be included 
in the properties to be partitioned but the Commis- 
sioner appointed for the purpose comes, after elabo- 
rate proceedings to a different conclusion, the plaint- 
iff can subsequently contend that Commissioner was 
correct in his conclusions, since the weights and 
value given by him cannot be said to be conclusive 
and irrebuttable. WAZIRAN v. RASHIDAN All, 611 
New point—Defendant making out absolutely 
a new cose in wiiness-boz—Piainteff not having 
any opportunity of meeting the case—Parties must 
be kept to their pleadings. 
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In an action on a promiesory note, certain defences 
were stated and in particular the defence that the 
note had never been executed by the defendant 
and that no consideration had been received such 
as was alleged. No attempt whatever was made 
in the evidence to substantiate that defence: on 
the other hand, an entirely new and elaborate 
explanation of the transaction was set up for the 
first time by the defendant herself in the witness- 
box of which no indication had been given in the 
pleadings and what was even more serious, of 
which no warning had been given by way of 
cross-examination of the plaintiff's witnesses. 
Consequently, the plaintiff had no opportunity 
whatever of meeting these allegations then made for 
the first time by the defendant. Part of the story 
told by the defendant involved a very grave 
accusation against the plaintiff's father of having 
made fictitious entries in the account books of the 
defendant's estates, of which he was the manager: 

Held, that there could beno better illustration 
of the importance of keeping parties to their 
pleadings than this case. Gasgas Kuar v. RUDRA 
Pratap Narain SINGA 631 PCG 

——Plaintiff purchasing subject to mortgage— 

Suit for possession against creditor—Lack of plea 

on this point, if prejudices plaintiff. 

Where the plaintiff has purchased a property 
subject to a mortgage, he must be fixed with 
knowledge of the fact that the mortgagee was a 
cieditor of the mortgagor. In such circumstances 
any lack of plea on this point by the defendant to 
a suit for possession by him that he was a creditor 
of ihe mortgagor will result in no prejudice to the 
Plaintiff. GHARBHOYA v Dzoparra BIHARI PRASAD 


l | Nag. 389 
———— Pleadings in, mufassil—Latitude should be 


given. 
Some latitude should be given in case of mufassil 


pleadings. ARJUNSA RAGHUSA Patwio Fiem HARAK- 
OHAND RAMOHAND Nag. 812 
Piedge. Sze Estoppel 745 


Power. of-attorney—Agent —Whether entitled to all 
rights of legal practitioner—Vakalat is confined to 
Pleaders—Agent authorised to conduct judicial 
proceeding, whether has right of audience— 
Principal intending to conduct proceedings himself 
—Agent, if entitled to notice. 

There is no walrant whatever for putting a power- 
of-attorney given to a recognized agent to conduct - 
proceedings in Court in the same category as a 
vakalat given to a legal practitioner, though pro- 
bably the latter may also be described as a power-of- 
attorney. Sucha power-of-attorney or appointment 
as it is called is confined only to Pleaders, that is 
those who have a right toplead in Courts, 

Tocarry on business in such capacity is to prac- 
tise, Whatexactly the word ‘practise’ used ing, 8 
Bar Cuuncils Act means, is not defined in the Act 
but it certainly must be taken tomean and include 
everything that a legal practitioner does as such in 
the High Court such as drafting, engrossing and 
filing plaints, Judge’s summons, affidavits and 
generally issuing legal process. 

Power-of-attorney agent cannot be accorded all the 
rights and privileges which are enjoyed by members 
of the legal prufession whose qualifications for ad- 
mission to its rank ure laid down in the rules made 
by the Bar Council with the sanction of ths High 
Court, and whose professional conduct thereafter is 
regulated by rules of practice and professional 
etiquette and who are subject to the disciplinary con- 
trol of the High Court, forsuch an agent need possesg 
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no qualifications whatsoever as regards education 
and character and is not bound by any rulesof pro- 
fessional conduct or etiquette and 1s not subject to 
the disciplinary control of the High Court or of any 
one. The power-of-attorney agent, therefore, cannot 
carry on business as a Solicitor or attorney, drafting, 
engrossing and filing plaints, Judge's summons 
affidavits and generally issuing legal process and 
charge fees to the principal. For to carry on 
such business is to practice. 

Such an agent with a power-of-attorney to appear 
and conduct judicial proceedings but having not so 
authoris:d by the High Court, bas no right of audi- 
ence on behalf of the principal either on the Original 
or Appellate Side of the High Court. He is not, there- 
fore, entitled to notice if his principal wants to ap- 
pear and conduct the proceedings himself or appoint 
an Advocateto appear for him, as his power-ol- 
attorney authorising him to plead is of no force. 
KRIS iNAMMAL V. BALASURAMANIA PILLAT Mad. 489 FB 

Execution of, in executant 8 office and next 
day affixing signature before Registrar at time of 
registration — Register of authenticated powers 
showing it was executed on one date and registered 
on next date-—Difference in date, whether sufficient 
to overthrow inference from certificate of Registrar 
as to execution of power before him — Presumption 
under s. 114, illus, e), Evtdence Act (I of 1872) — 

Again signing it before Registrar, whether amounts 

wice registration. 

A oon ch execute a document and sub 
sequently not being satisfied with his signature 
might execute it again. It is impossible to contend 
with justice that such an act would invalidate the 
document, The more reasonable view is that the 
first signature was nob a proper execution and it 
is surely always open to an executant before any 
use whatsoever has heen made af the document and 
within afew hours of his first signature to sign lt 
again inasmuch as ib appeared that he had not 
really executed it in eccordance with his intention 

revious occasion, 

= Tobi ofa firm executed a special power-of- 
attorney inthe premises of the firm in favour of an: 
other, and put his signature In his office and then 
on the next day again signed it before the Sub- 
Registrar atthe time of its presentation for regis- 
tration. The register of authenticated powers-of- 
atterney showed that 16 was executed onone date 
and authenticated on the next date. The power in- 
cluded other clauses also, nob requiring registration 
Such agent presented a mortgage-deed on behalf 
of the firm. The deed bore a certificate of the 
Registering Officer that it was presented by such 
agent under his duly authenticated power : ; 

Held, that the difference in dates of execution 
and authentication which appeared in the register 
for authenticated powers was not sufficient to over- 
throw the inference to be drawn from the existence 
of the certificate. It must be presumed under s. 114, 
illus, (e), Evidence Act, until the contrary was prov- 
ed, that things required to be done officially have been 
done in accordance with law. The power-of-attorney, 
therefore, must be regarded as validly executed and 
authenticated. Thus there being proper presenta- 
tion of the mortgage-deed for registration, the mort- 
gage-deed was validly registered : 

Held, also, that the agent execuling the power 
being well-acquainted with the requirements of the 
law in regard to powérs-of-attorney authorizing 
agents to present documents on behalf of their prin- 
ciples for registration, his signing of the power in 
his office must have been with the intention of 
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executing it before the Sub-Registrar. His signing 
in the office of the firm in the presence of witnesses 
may have been done for the sake of safety and 
identification of the power and also because the 
power included other clauses conferring agency 
which did not require to be authenticated before a 
Registrar. By executing the power in the presence 
of the Sub-Registrar, he did not execute it twice 
over, but rather must be deemed to have completed 
the execution. His purpose could be carried out 
only if he executed the power in the presence of 
the Registrar and, therefore, as the appending of 
his signature inthe office of his firm was not a 
carrying out of that intention, it cannot be held 
that hə did in fact execute tha document in his 
office. The power was, therefore, properly executed 
within the meaning of s. 33 (|) (a), Registration 
Act. M. R. M. Fries v. Ma B Nyo Rang: 613 
Practice—Duty of Court —Judicial function and 

function of collecting revenue in shape of court-fees 

—Court, if can grant time, inexerzise of latter 

function—Lower Court wrongly exercising dis- 

cretion in matter of granting time —Duty of party 
aggrieved — Party not approaching superior Court— 

Lf can challenge lower Gourts discretion in appeal, 

The Gourt has a double fonction : it has its judicial 
function to hear and decide cases;it also acts asa 
collector of revenue, and its duty is to collect the 
revenue fsr the Government in the shape of court-fees 
according tothe statutes provided and in exercising 
that function it has a discretion granted it to allow 
time. Inthe exercis: of bothof these functions Sub- 
Kn Courts are under the direction of the High 

ourk, 

Ifthe discretion were exercised in an outrageous 
fashion it would be quite right tor the person injured 
to come to the High Uourt for relief; but ifhe takes 
no such step, he is not entitled in appeal to attack 
the order ultimately passed by the trial Court on the 
basis of the wrongful exercise of discretion by the 
Judge in allowing extensions of time for payment of 
the court-fees. These exercises of discretion by lower 
Courts, whether the trial Court or the first Appellate 
Court, must be remedied, ifatall, at once by the 
superior Court on the application of the party aggriev- 
ed and it istoo late if that party allows the case to 
proceed and then seeks to interfere with the discre- 
tion in appeal. Barnat.s PRASAD Since v. UMESHWAR 
SINGA Pat. 188 $8 
—High Court—Records—Document not printed 

an paper-book— Admissibility. 

The High Court willn.t look ata copy of a 
document which is not printed in the paper-book, 
offered by a party during the hearing of the appeal. 
O5AMBOO SINGH v. RAGHO SINGH Pat. 155 
——Interlocutory order admitting evidence— 

Court, if can legatly vary order ~Evidence. 

Where an interlocutory order that certain evidence 
is admissible is passed, it can be legally varied 








“py the Uourt though itis not often done. ROBERT 
CAMERON OnAMARETTE v. Mes. Payus ETEL 
(JAAMARETTE Lah. 619 





Judgment—Judge should criticise conduct of 
party in sober language — Language causing 
resentment will be expunged. 
lt may be necessary fora Judgeor a Magistrate 

to pass reflections upon the conduct or honesty of 

a party or the truthfulness of a witness ; when this 

is necessary it should be done in sober and beoum- 

ing language It is never necessary to make 1e- 
marks about a whois class of society who are not 
before the Court. When such remarks will 
cause legitimate resentment, they will be expunged 
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from the judgment, BANWARI LAL v. Kynpan CLOTH 
Mutts, Lp, Lah, 11 
—New plea—Question of law affecting validity 
of decree not expressly pleaded in pleadings— 
Question, when can be raised for first time in 
appeal, i 
elt has always been regarded as a healthy rule of 
* practice that a party can succeed only upon a definite 
piea set up in defence or in the plaint. But every 
variance between pleading and proof is not always 
fatal. The testis whetherthe other party would be 
taken by surprise ifrelief were granted onthe basis 
of the new pointraised. The application of the rule 
has to be considered in connection with the other 
circumstances of the case. Courts have insome cases 
allowed questions oflaw affecting the validity of the 
decree to be raised for the first time in appeal on the 
supposition that the question could be raised upon the 
substance of the pleadings. Making allowance for 
the fact that the pleadings inthe muffastl arein- 
artistically drawn up, that tact does not warrant the 
departure from the rule that a plaintiff must be held 
to the state of facts and equities alleged and pleaded 
by him or involved in or consistent therewith. That 
rule applies with equal force to the defendant. 
Where a question of law affecting the validity ofa 
decree is not expressly pleaded in the pleadings, it 
can be allowed to be raised forthe first time in 
appeal, ifthe question can be raised upon the sub- 
atance of the pleadingsand is not inconsistent with it. 
KBISaNAJI NILKANT FITKAR V. SEORETARY OF STATE 
Bom. 451 
— Procedure — Depositions — Plaintiff not 
himself giving evidence—Instead defendant put in 
witness-box —Practice, condemned. 
The practice of calling the main defendant as 
witness forthe plaintiff and the plaintiff himself 
refraining from giving evidence on his own behalf 
condemned and the course taken by the High Court 
in treating the plaintiff as a person who put the 
main defendant forward as a witness of truth 
approved. RAM LAKGAN Das v, BHAM Das 633 PC 


—Procedure~Suit on promissory note— Bre- 
cution admitted but written agreement putting an 
end to liability pieaded by defendant-— Terms of 
agreement not disclosed in written statement — No 
agreement filed—Surt, if can be decreed on ground 
of non-disclosure of defence—Suit decreed on 
promissory note. 

Where in a suit on a promissory note the defendant 
admits the execution but pleads a written agreement, 
without giving out its terms in his written statement, 
ending his liability under the note, nor produces the 
agreement, he should not be decreed on the ground 
that the written statement discloses no defence, The 
suit should be decided on merits for which the defence 
should be called upon to produce the document on 
which he relies. A. ki, A. ARUMUGHAM UnETIYAR V, 
M,N. P. Cozrtyar FIRM fang. 488 


Record— Promissory note must not be filed at 
end of process file. 

When a suit has been decreed on a promissory note, 
the promissory note must not be filed atthe end of 
the process file. The exhibits must be on the ex- 
hibits file accompanisd by a list und nowhere 
else. A. R. A. AKUMUGaAM CHET YAR v. M. N.P. 
OnBTIYAR FIRM Lung. 488 
Substitution of pariies-—Suit dealing with 
right to worship and te pulas— Final decree, nature 
of —Substitution under liberty to apply—LHeligious 
endowment —Successton—Shebaits —Question as to 
right to succeed— Property in hanas of Offictat 
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Trustee — Right te palas 

question, 

la the kind of suit dealing with the right to 
worship and with palas, where, as the family de- 
velops, sub-division occurs, it is the practice of 
the Calcutta High Court to include in the dec- 
res a liberty to apply, and as occasion arises on 
death and so forth to allow parties to avail them- 
selves of the liberty to apply in order to obtxin 
orders and directions, as it were, to deploy tie 
decree. 

A final decree was passed in asuit to decide tia 
effect of certain provisions in a will made by a 
lady for endowment of a deity, entitling the sons 
of the lady and thair descendants to the rig ht of 
worship and palas. After the death of the osiginal 
parties and some of the descendants includi ng one S, 
an application for substitution was made ani 
objected to on the ground that nothing could bə 
done ina dead suit. The substitution was als) 
objected to on the ground that succession to palas 
was not tobe by heirship but by branches. The 
property in question was in the hands ofthe Offisial 
‘Trustee : 

Held, thatthe decree was not wholly rigid but 
was capable of further adaptation and there was 
power under liberty toapply to adapt it to the 
supervening circumstances and hence substitution 
should be allowed : 

Held, further, that the property being in the hands 
of the Official Trustee, pending the order on ths 
question as to succession, the Official Trustee should 
treat the heirs of S as entitled to theirpala and 
make payments to them accordingly. Sarat C..UNDER 
MOLLIOK v. ADMINISTRATOR-GENERAL OF BENGAL 

Cal. 545 

Transfer——Judge deciding particular fact in 

previous case—W hether good reason for transfer of 

subsequent case wherein that point comes again to 
be decided, 

The mere fact that the Judge has decided a 
particular point of law in a previous cage is ny 
reasonfor a transfer in a subsequent case; other- 
wise a Judge would eventually become unfit to decide 
most cases. If the question is one partly or wholly of 
fact, still less does there seem to be any reason for 
a transfer because the decision will depend upon the 
evidence inthe particular case. 

The main question in the suit which was sought 
to be transferred, was whether the defendant was 
the validly adopted son of the plaintifi’s deceased 
husband. In a previous case, in which the plaintifi 
was nota party, the Judge, before whom the sub- 
sequent suit was pending, decided that the present 
detendant was the validly adopted son, Tne plaintiff 
therefore applied fora transfer of the cuse to some 
other Uourt, alleging that she feared she will not ges 
an unbiased decision ; a 

Held, that in the present suit the decision would 
depend mainly on the evidence. The plaintiff ap- 
prehended not that she will not get a fair trial but 
that she will not get a favourable aecisiun, and that 
there was no ground for transfer. NaruaBar v. 
BALINATH KUNJILAL Nag. 910 
Pradhani system, what is. Sex Chota Nagpur 

Tenancy Act, 1908, ss. 74 (a), z3l as amenued by 

Biharand Orissa Act, 19.0 649 
Precedent —- Obiter dictas-Case requiring more 

than one separate decisién—Decistun on one point 

given though decision on other point sufficient to 
decide case— former decision, whether obiter. 

16 frequently happens that the contentions raised 


pending deciston of 





by the plaintiff require two or more separate decisions - 


~ 
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in the same judgment. The legal decision on one 
point if decided after argument) does not become 
obiter dictum merely because the decision on the 
other two points was sufficient to decidethe case. 
RAMKrELAWAN Sant 9. BIR SURENDRA Sant 

Pat. 840 FB 


Pre-emption. Sez Berar Land Revenue Code, 1896 
701 

Conditional decree ordering deposit of 
purchase price and making cross orders as to costs 

—Pre-emptor, tf can deduct only balance of costs 

from purchase price. 

The rule permitting a pre-emptor to deduct costs 
payable to him frcm the purchase price deposited 
is & ule ofequity, and where there are cross orders 
as to costs, equity demands that the pie-emptor 
should only deduct from the purchase price deposit- 
ed the actual amount of costs, which he could re- 
cover, that isthe balance due to him after deduct- 
ing the costs payable by him to the vendee. The 
pre-emptor cannot obtain any real assistance from 
the fact that the decree did not direct him to de- 
posit the costs payable by him as well as the 
purchase price. lt cannot help him to deduct from 
the sum to be deposited the whole amount of the 
costs awarded to him andthe vendes to recover his 
costs from the pre-emptor by execution or any other 
means, BHAGWATI Devi v. OHANDRIKA PRASAD 

All.765 
~— ——-Co-sharer—He must be resident in village— 

Only having cow-shed for cattle, is no resident. 

To claim pre-emption, a person must be resident 
co-sharer in the village. A person cannot be said to 
be aresident co-shaier if he has got no residential 
house of his own where he ordinarily jesides, but 
has got a mere cow-shed for keeping cattle and for 
servants to look aíter them. His ordinary residence 
being in another village, he must be deemed to be 
a resident of that village and not of the village where 
he has acow-shed, DEB Sin@a v, TnaGu SAH 
l l All. 509 
‘Court-fee—Suit for pre-emption of site— 

Improvements made on property bejore suit— 

Court-fee payable for suit, 

In a suit for preemption of a house eite, 
plaintiff paid court-fee only on its market value 
although the sale-deed specified the price to be a 
higher amount. The vendees pleaded that the 
plaintiff should pay court-fee on the price specitied 
in the sale-deed plus the maket value of the nouse 
which the vendees, had built before the suit was 
brought: 

Heid, that the plaintiff should pay court-fee on 
the sale price given inthe deed together with cust of 
iunprovements, and that ifit be found when the suit 
Was finally tried out, that he had paia more, he could 
claim 1efund under s. 10, Court Fees Act. Mu.AMMAD 
ANWAR V. DIAL Onanpn Lah. 392 


— — Limitation — Fraud — Sale frauaulently 
described as transaction conferring occupancy right 
to dejeat pre-emption—Limitation jor pre-emption 
—itme runs when fraud becomes knownto pre- 
emptor—Limitation Act (1X of 130), s. 18. 

Where when a land is sold, the transaction is 
fraudulently described as one conferring occupancy 
rights on the venaee, in order to deteat the rights of 
pre-emption, and if the person having such right of 
pre-emption 16 not aware of the fraud, the limitation 
for pre-emption begins to run from the date oh which 
the pre-emptor comes to know of the fraud, GaANES..A 
v, BADIQ f Lah. 104 

ma Vendee acquiring another plot during 
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pendency of suit and acquiring equal status with 

pre-emptor. 

Where during the pendency of a pre-emption suit 
the vendee acquires another plot of land from the 
Government thus acquiring a status equal to that of 
the pre-emptor before the date of tne decrep, the 
pre-emptor’s right of pre-emption is barred. ABDUL 
KAUMAN v, KAsoID AnMAD Lah. 398 
Prescription—One mokararidar, tf can acquire 

easement against another, under same landlord. 

A mokararidar is always a tenant and never an 
owner ofthe land. He always derives his rightsfrom 
the lessor and asthe latter cannot have the right of 
enjoyment of an easement as of right against him- 
self, so neither can his tenant against him, Con- 
sequently one mokaruridar cannot acquire easement 
against another mokurartdar under the same lan- 
lord by prescription. ABDUL HAQUE v. TARABANNESSA 

Cal. 320 
Presidency Small Cause Courts Act (XV of 

1882), s. 19, ci. (S)—Suit under 0. KAL, r. 63, 

Cvl Procedure Code Act V of 1908), by decree- 

holder—ömail Cause Court, if can entertain it. 

Where a decree-holder tiles a suit under U. XXI, 
r. 63, Civil Procedure Code, it is no duubta suit 
to establish a right and nut to establish title to 
property, but the right which the plaintiff seeks to 
estublish is aright to attach the judgment-debtor's 
property and not merely a right to a declaration 
thut he 18 entitled to attach the judgment-debtox’s 
property. Such a suit, therefore, can be tried by a 
Small Lause Court. BaBaLpas TRIKAMDAS & Co, v. 
AIJMIR KAMSUNDER Bom. 420 
Presidency Towns Insolvency Act (IH of 1909), 

SS. 36 (5), 7—S. 36 (a), if relates to property 

with disputed ownership—Person im possession of 

suck property—Lxzamination of such person— 

Proceedings under s. 7, if barred. 

Sub-s, a tos, 36, Presidency Towns Insolvency Act, 
relates only to property admittedly belonging to the 
insulvent and pot property the ownership of which is 
lu dispute. The proceedings under s. 7 of the Act 
are, therefore, not barred by reason of the examina- 
tion under s. 36 of the Act of a person in possession 
of property the ownership of which is disputed. 
Mes, iivetyn POPALY v. OFFICIAL ASSIGNEE OF Mapras 

Mad. 346 
Press (Emergency Powers) Act (XXIH_ of 1931), 

s, 4 as amended by Criminal Law Amenda- 

ment Act,1932. Sez Press Emergency Powers 

Act, 1931, s. Tas amended by Criminal Law 

Amendment Act, 193z 200 SB 
- S, 4 (1) (d)—" Class or section", ins. 4 (1) 

(d) refers to ascertainable body of tndwiduals— 

“Hapiouers’ or “capitaitsts” do not come within 

shat meaning. 

‘The words “class or section” incl, id) of s. 4 
ü) Press (Emergency Powers) Act, must mean 
a delinitely ascertainable body of ladividuals, 
not an indeterminate body or group having no 
clearly detined and mnon-variuble characteristics 
ox criteria by which they may be aistinguiehed 
trom atiy other body or group, Exploiters or 
Capitalists as such, any mure than, say, literates 
or illiterates, or tne richor the poor, do not con- 
stitute a“ class” or a “section within the mear- 
ing ot this clause. Kamal SIRGAR (AJIT GbOSK) v. 
EMPEROR _ Cal, 906 
——-~—— 8. 4 (1), (Q), (fj— Poster contayning matter 

coming wnaer cls. (d) and ({)—Commonsense inter- 

prewaiuon should be put. l | 

in, degling with a document like a poster under 
B. 4 (1), cla. (d) ana (f), Press (Emergency Powers) 
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Act, it is worse than useless to try and extract a 
meaning out of it by a laboured commentary. It is 
not a writing intended to be read and re-read at 
leisure, dotting the is and crossing the t's till it 
yields up its secret meaning, nor even è work of 
art like high-class painting to be studied and 
pondered over, to find its true interpretation, but it is 
%t best a mere caricature or cartoon which from the 
nature of things must wear its heart onthe sleeve, 
as it were. The “common sense interpretation ` 
of such a document must be the impressionit gives 
to a man of ordinary commonsense. KAMAL SIROAR 
(AJ GuosE) v. EMPEROR Cal. 906 
3, G (1) (f)—Existence of Union Jack in 
poster—Whether can have reference to Government 
of British India. 

Union Jack is not the emblem of the Government 
established by law in British India but the national 
flag of the British Empire, in which are combined 
in union Orosses of St. George, St. Andrew and 
St. Patrick. Where, therefore, a poster contains a 
pictorial representation describing the exploitation 
of labour by capital, having a union jack cn the 
sleeve of the exploiter, it cannot be inferred, merely 
from the union jack that it has a reference to the 
Government established by law in British India. 

And where such pictorial representation also con- 
taine slogans such as “unity and struggle”, “the 
rich become richer” and “the poor become 
poorer,” they cannot come under the mischief of 
8.4 (1), cl.(d) or (f), of the Act. Kaman Srroar 
(AJIT Grose) v. EMPEROR Cal. 906 
——_- §§.7(3),4 as amended by Criminal 

Law Amendment Act XXII of 1932—Notice 

under s. 7 (3\—Words, signs, etc., coming under 
- 8. 4 (1), (d), if should be described — Affixing of 

translation of whole article, if sufficient. 

Where a translation of the whole article is annex- 
ed to the notice under s. 7 (3), Press (Emergency 
Powers) Act, as amended by the Criminal Law Amend- 
ment Act, this is sufficient compliance with the re- 
quirements of the law in this respect. It need not 
describe the words, signs or visible representations 
coming within the mischief of s.4 (1) (d). Muvammrap 
HABIB v, EMPEROR . Lak. 200 SB 
aa 88.7, 4 as amended by Criminal Law 

Amendment Act XXII of 1932— Magistrate not 

taking security under s.7(1)—Local Government, 

if debarred from taking action under s. 7 (3). 

The Magistrate and the Local Government are 
completely independent of each other with respect 
to the functions exercised by each under the Press 
(Emergency Powers) Act. It is for the Magistrate and 
for him alone to decide what he is to do andit is 
for the Local Government to decide what it is to do, 
each acting within the respective powers conferred 
‘upon them within the Act. The fact, therefore, that 
the Magistrate does not require security under s. 7 
(1), does not debar the Local Government from tak- 
ing action under sub s. (3) if it considers it proper to 
take action under the powers given to it under that 
sub-section. The Magistrate may not beaware of 
the article at the time andthe hands ofthe Local 
‘Government cannot be tied by his action if the Local 
Government takes action under sub-s. (3) of s. 7, 
MucsAMMAD HABIB Vv. EMPEROR Lah. 200 SB 
ss. 7, 4 as amended by Criminal Law 

Amendment Act XXIII of 1932—Offending 

article published during office of previous publisher 

—-Successor-in-oyice, if can be ordered to deposit 

securely. 

It does not matter who the publisher happens 
to be at the time of the notice, if the news- 
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paper contains words coming within the mischief of 
s. 4. A change of publisher after the newspaper 
has inserted the offending article makes no differ- 
ence ; and the new publisher can be required by the 
Local Government to deposit the amount. MUHAMMAD 
HABIB Vv. EMPEROR Lah. 2008 8B 
Privy Council—Appeal—New plea—Contention that 
contract was illegal being not in writing—Plea not 
raised in pleading nor in itssue~Contention 
requiring evidence as to circumstances—If can be 
raised before Privy Council. 

There are contracts known as hedge contracts 
which do not require to be in writing, and where a 
party alleges their invalidity in respect that they 
should bein writing, this is clearly a matter which 
should be raised in the pleadings and put in issue. 
Where it was not raised in the pleadings and was 
not the subject of an issue, the contention cannot be 
raised in an appeal before the Privy Oouncil. 
The opposite party is entitled to notice of such a 
contention and the exact nature of the contract 
should have been determined on evidence as to their 
circumstances. HARJIVANLAL BALKISON (A FIRM) 2. 
RADHAKISON GOPIKISON (A Firm) 330PC 
— Appeal to, by special leave — Further 

proceedings, if ipso facto stayed. 

An admission of an appeal by special leave of the 
Privy Council does not operate ipso facto asa stay 
of further proceedings. NIRODE CHANDRA MALLIK V. 
JATINDRA Monon DUTTA Cal, 112 
Promissory note—Haecution— Burden of proof— 

Cancellation of stamp—Document prima facie 

stamped and cancelled-—-Party impeaching validity 

must prove that they were not cancelled, 

Where it appears that a promissory note was 
prima facie stamped and cancelled by the drawer at 
the time of execution, in the absence of evidence to 
the contrary, it may be inferred that the stamps 
were duly affixed and cancelled. The party who 
impeaches the validity of the instrument must prove 
that the stamps were not cancelled at thetime of 
execution. WILLIAM Moses EZEKIEL v. Mrs. SARAH 
BAUL SOFAER Rang 601 
————Joint promisees—One of them, if can give 

valid discharge—Sutt by one of them, tf maintain- 

able. 

In a case of a promissory note executed in 
favour of a father and son even ifa valid discharge, 
can be given by one of the promisees, it does not 
follow that one such promisse can sue without 
joining the other promisees, either as plaintifis or 
defendants and, therefore, where one of them alone 
brings a suit within limitation, but Joins the other 
beyond limitation, it is not a proper suit brought 
within limitation. Ram SINGH v. RADHA KRISHNA 

Oudh 542 

Maker using two different inks but 

explanation given—Party impeaching explanation 
must prove it to be wrong. 

One is entitled to assume that normally in the 
due execution of a promissory note the maker does 
not use two different kinds of ink on the same oc- 
casion ; but if an explanation is given as to why 
two different kinds of ink might have been used, the 
burden of proof is upon the party impeaching the 
document to prove that the explanation is false“ 
WILLIAM Mosgs EZEKIEL v. Mrs, SARAH SAUL SOFAER 

Rang. 601 

——_ ——-Suit on hand-note— Hand-note not duly 

stamped—Surt, if can be corrected into one on 

original loan—Interest--Note, if can be relied to 

ove rate of interest—Interest, if can be allowed 
before suit—Interest Act (XXXII of 1839), ` 
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Unless the contract for interest is established, 
interest by way of compensaticn cannot be allowed. 

Where ina suit on a hand-note, the hand-note is 
inadmissible in evidence because it was not duly 
stamped, oral evidence can be givenof the original. 
loan and the suit can be converted into a suit on 
the original loan. But the hand-note being itself 
the only basis of the contract, cannot be used to 
determine the rate of interest payable on this loan. 
The result is that unless the plaintiff can invoke 
the aid of the Interest Act, he cannot get any 
relief by way of interest. Therefore the claim for 
interest up to the date of the suit would be 
disallowed, but it would be allowed under the 
Interest Act after the filing of the plaint as the 
plaintif must betaken to have made a demand for 
theloan, beforethe filing of the plaint. Anup Lan 
Manto v. MAHESH JHA Pat. 744 
Provident Fund—Benefit Fund Rules and Regula- 

tion~ Construction— Words “employee may receive 

from directors”, in a certain rule—Words held did 

not put compulsion or obligation on Directors to 

make payments. 

A rule of Benefit Fund Rulesand Regulation of 
a certain company, contained the following words 
“in addition thereto he (employee concerned) may 
receive from the Directors 84 per cent. on the amount 
of salary drawn”: 

Held, that the words did not give the employes 
any right to make aclaim, but only enabled the 
Directors to pay him certain money if they thought 
fit todo so. H. L. Jones v. Mgssrs. IRRAWADDY 
WLOTILLA Co., LTD. Rang. 574 
Provincial Insolvency Act (V of 1920), s. 4— 

Alleged transferee's name entered in Schedule of 
& creditors — Creditors, if disentitled to move the 
f Court to set aside transfer. 

The mere fact that the name ofthe alleged trans- 
feree is entered in the Schedule of creditors does not 
disentitle other creditors from moving the Court 
under s. 4, Provincial Insolvency Act, to set aside an 
slienation made in his favour by the insolvents. 
Diwan CHAND v. MOHAN SINGH Lah. 402 
—.-——_-~§8, 4, 59~—Power of insolvency Court— 

Creditor seeking to recover mesne profits from 

debtor of insolvent—Insolvency Court, if can decree 

it— Question of limitation. 

A person was adjudged insolvent on a petition 
presented by his creditor K and a transfer of a field 
made by bim in favour of S was annulled. S had 
transferred this field to Z. The creditor applied to 
recover mesne profits of this field and the Insolvency 
Court held that the mesne profits were Re. 60 per 
annum and directed Z to pay Rs. 240: 

Held, (4) that s.40f the Provincial Insolvency Act, 
eonfers very wide powers on the Oourts and those 
powers are sufficient to enable the Court to inquire 
intoa cage of this sort. Whether it should inquire 
into or not or refer it to the ordinary Oourt would 
be a matter for its discretion. Section 59 of the 
Act, does not limit the power of the Oourt conferred 


by 8. 4; 

Ga) that had limitation been pleaded, it was open to 
the Insolvency Courtto deal with this matter on an 
application to which the provision of limitation 
would not apply. 

(iii) In assessing the mesne profits at Rs, 60 per 
annum, the Insolvency Court adopted a very moderate 
figure, and there was no ground for reducing this figure 
in second appeal. KISANLAL SHEOKARAN MARWADI V. 
DINAJI ZYAMAJI MARATHE Nag. 573 

ss. 4, 75—Rights of Receiver, whether 
subject to clog created by attachment— Existence 
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of attachments in favour of creditors—Whether 
makes them secured creditors — Attachment, 
sigificance of. See Insolvency 914 
————$8. 4, 75 (1)—Expression “or of any nature 
whatsoever" in s. 4%s subject to limitation of 
ejusdem generis or to limitation of orders not 


specifically provided for—Scheme allowing haghere 
rate of interest than provided by Act— Appeal ` 


from District Judge to High Court, if lies. 

In s. 4, Provincial Insolvency Act, the term “or of 
any nature whatsoever” isa very wideone. It must, 
however, be read in conjunction with the earlier part 
of the section which refers to questions whether of 
title or priority and with the a ai a Rohatue of the 
eection, “subject tothe provisions of this Act”. In 
other words, the term “or of any nature whatsoever” 
must be subject tothe limitation of ejustem generis 
or to the limitation to orders not specifically provided 
for in the Act. 

Where, therefore, in the scheme a higher rate of 
interest is allowed by the Official Receiver on the 
debts than is permissible under the provisions of the 
Provincial Insolvency Act and the scheme is approved 
by the District Judge in appeal, the question is not 
one in respect of which an appeal lies from the Dis- 
trict Court to the High Court, Bupssen V. AsHRAFI 
LAL All. 997 
—s.7—Application under s. 7 must be heard 

on merits. a 

In case of an application under s. 7, Provincial 
Insolvency Act, by a creditor, the Court is bound to 
adjudicate upon the facts stated in the applica- 
tion and on the facts, if established, grant the 
proper relief to the applicants. The application 
cannot be rejected in limine on the ground that 
it was made to harass and coerce the debtor. 
MAHABIR Prasan Poppar v. Ram TasaL MANDAR 

Pat.737 
— S$. 7—Joint Hindu family—Adjudication 
of members—Members, when can present jorat 

petition-—Tesis stated. , 

Although the manager of a joint Hindu family 
can act on behalf of the family, the recognized 
restrictions on his power so to act in his representa- 
tive capacity as to impose any personal lability 
on other members of the family render it impossible 
to treat any act of insolvency committed by him 
in relation to the affairs of the family, speaking 








generally, as an act committed by other members 
of the family also, It follows that the joint 


Hindu family, as such, cannot be adjudicated in- 
solvent but that two or more members of such 
a family who have incurred a joint personal liability 
may present a joint petition in insolvency (itself 
an act of insolvency) or may be proceeded against 
on one creditor's petition un case the joint act of 


insolvency can be brought home to them. 
Minors must, however, be excluded 
in any case from insolvency proceedings 


started at the instance whether of debtors or of 
creditors. The test to be applied is whether, if 
the application was treated as a suit, the sult 
would be bad for multifariousness, that is for 
misjoinder of different causes of action against 
different defendants; if no such objection can be 
successfully advanced, a single application fox 
adjudication is maintainable. MAHABIR PRASAD 
Poppar v. Kam TAHAL MANDAR Pat. 737 
s.28 (7), See Provincial Irsolvency Act, 

1920, s. 34 (2) nee 264 
s. 34 (2)—Defendant becoming insolvent 
during pendency of suit against him—Decree — 
Plaintiff, if can prove in insolvency as regards costs 





~ 





4 


Vol. 172] 


erovinclal Insolvency Act — contd. 


awarded—Debt must be provable in insolvency — 

Examination of s 31, if necessary. 

Tf a plaintiff starts a suit against another person and 
during the pendency of the suit that other person be- 
comes an insolvent and subsequent to the adjudication 
a decree is obtained, the plaintiff can prove in the in- 
solvency’ both as regards the amount obtained under 
the decree and as regards the costs awarded, the costs 
being added to the decretal amount. But the debt 
in respect of which the costs are an incident must 
be one which itself is provable in insolvency. 
Therefore what hasto be seen is whether the decree 
in respect of which the order for costs is made je 
ons which is provable in insolvency, andan examina- 
tion of s. 34 (2), Provincial Insolvency Act becomes 
necessary. MARREDDIISESAHIREDDI V. OFFICIAL RECEIVER, 
GUNTUR Mad. 251 


ss. 34 (2), 28 (7)— Debts barred by 
limitation on date of adjudication but not barred 
on date of petition— Whether provable in insolvency 

—Doctrine of relotion back— Applicability. 

Where acreditor madean application praying that 
the respondent’s debts admitted by the Official 
Receiver may be expunged from the Schedule on 
the ground that the remedy by suit for those debts 
had become barred by limitation before the date of 
the order of adjudication though the respondents’ 
claim could have been enforced in a Court of law 
on the dateof the presentation of the insolvency 
petition : 

Held, that the debts could be proved in insolvency 
under s. 31 (2), Provincial Insolvency Act, by reason 
of the doctrine of ‘relation back’ which doctrine 
must be held to govern the interpretation of the 
expression, ‘order of adjudication’ occurring ins. 34 
(2). SUBRAMANIA AYYAR 9, MB&ENAKSHISUNDARAM 
OxETTIAR Mad, 264 
~———--- 8. 44 (1) (b)—-Fraud — Insolvent executing 

pro-note after filing petition for adjudication— 

This fact not disclosed— Subsequent discharge — 

Debt on pro-note, held incurred fraudulently and 

insolvent not released from liability. 

Thefact that a person conceals an important 
circumstance but for which concealment another per- 
son would not have acted as he did and does so with 
the intention of causing him so to actis equally a 
fraud. It constitutes the offence of cheating ag much 
as an actual untrue representation would. 

Where an insolvent executes a promissory note after 
having filed a petition for adjudication, without dis- 
closing that he had done so, his act is not only 
dishonest but also amountsto fraud within the 
meaning of s. 44 (1) (b, Provincial Insolvency Act, 
and the insolvent is not by reason of his subsequent 
discharge in insolvency, discharged from his liability 
to pay the debt on the promissory note. SuINIVASULU 
NAIDU v, SUNDARESA IYER Mad. 797 


£. 51—Mustajri of debtor's land completed 
before admission of insolvency petition—Only 

Receiver can apply to set aside such Mustajri. 

The Mustajri of debtor's land must be held good, 
where it has been completed before the admission 
of the insolvency petition. Receiver isthe guardian 
of the insolvent’s assets. The debtor cannot, there- 
fore, apply to set aside such Mustajri on general 
principles and in view of s. 51, Provincial Insolvency 
Act. Only the Receiver can do so. LALCHAND v. 
Vir SINGH Lah. 481 
~ — &.51—Part of insolvent’s property attached 

before admission of insolvency— Decree-holder- 

purchaser applying for exclusion of property 
purchased subsequently—Application held ` could be 
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allowed and other creditor, not being Receiver could. 

not maintain application under s. 51. 

Before the admission of insolvency petition, one of 
the creditors had attached apart ofthe insolvent’s 
property in execution of a money deeree. The ap- 
plicant in insolvency epplied for stay of execution of 
the sale. This wasrejected. Another creditor then 
applied to the Insolvency Court to direct the execut- 
ing Court to sell the property and pay the sale pro- 
ceeds to the Insolvency Court for distributing amongst 
the insolvency creditors. This application was also 
rejected. The executing Court proceeded with the 
sale andthe property was sold and purchased by the 
deciee-holder-creditor. Thereafter the decree-holder- 
purchaser applied to the Insolvency Court for 
amendment of the petition ininsolvency by exclud- 
ing from the list of assets the property which had 
been purchased atthe execution sale, This amend- 
ment was allowed. No Receiver was appointed till 
after the sale. Anothercreditor preferred an appeal 
against the order allowing the amendment ; 

Held, that the creditor, not being the Recziver had 
no locus standi to maintain an application under s. 51, 
Provincial Insolvency Act. Mo. ammap YASIN v. FATEH 
MUHAMMAD Pat. 159 
—, 54— Period of three months, whether runs 

Jrom date of execution of transfer or from date of 

registration. 

The requirement of registration of a document is, an 
evidentiary requirement and an unregistered transfer 
is inchoate and is ineffective until registered. But 
it nevertheless exists and when registered, operates 
from the date of its execution. The requirement of 
registration isa requirement of form only; the 
Registration Act, looks not to the reality of the agree- 
ment between the parties buttothe form in which 
that agreement is expressed. Once the form has been 
supplied, the reality of the transaction receives 
acknowledgment. And, accordingly, the period of 
three months referred to ing, 44, Provincial Insol- 
vency Act, begins to run from the date of execution 
of the transfer provided it has been properly register- 
ed within the specified time. U On Maune v. Mauna 





S wE HPAUNG Rang.126 FB 
——— 8, 59. Sge Provincial Insolvency Act, 1920, 
573 





—S. 75—Leave under s. 75 (3) for appeal 
not obtained—Appeal admitted—Leave, if can be 
granted at hearing. 

Where in spite of leave under s. 75 (2), Provincial 
Insolvency Act, the appeal is admitted, the irregula- 
rity can becured ina case in which leave ought 
to be granted by granting such leave at the time of 
hearing the appeal. Mauapie Prasap Poppar v. 
Ram TAHAL MANDAR Pat. 737 
s. 75 (1). Ses Provincial Insolvency Act, 

1920, s. 4 997 
Provincial Small Cause Courts Act (IX of 18877, 

S. 11— Single Judge of Small Cause Court, if can 

make referenceto High Court—Civil Procedure 

Code (Act V of 1908), O. XLVI, r. 1, s. 113, 

A Single Judge of Small Cause Court can make a 
reference tothe High Court; s. 11, Provincial Small 
Cause Courts Act extends rather than restricts the 
power of a Provincial Court of Small Causes to make 
a reference under s. 113 and O. XLVI, r. 1, Civil 
Procedure Code. JAMNABAI V. JETHAMAL Sind 805 
s.25-—Finding of fact—Revision, when lies. 

Judicial Commissioner's Court will interfere in 
revision on questions of fact when it appears 
clearly from the record that the finding of the 
Court on questions of fact is perverse and cannot 
be supported by the evidence, 








lxxxvi 
Provincial Small Cause Courts Act—concld. 


Quaere.— Whether cross-objections lie in a revision 
application? HARRHAGWANDAS v, FIRM oF SAHJOOMAL 
OnANGOMAL Sind 506 
Public document. Sees Criminal trial * 237 
Public Gambling Act (Ill of 1867), ss. 5, 6,10, 

11— Warrant under 3.5, not stating that tt was 

issued on credible information—Presumption that 

Magistrate acted on credible information -- 

Presumption under s 6 could be raised. 

The warrant under s 5, Public Gambling Act, re- 
cited: ‘‘Wheress information has been laid before me 
that the house of R is used as a common gaming house 
sere Bd then followed the operative part of 
the warrant. It was contended that this was illegal, 
as the warrant did not state thatthe Magistrate 
was acting on credible information: 

Held, that it may be unfortunate that the form 
of the warrant did not entirely follow the words of 
the section, but it must be presumed that Magis- 
trates are aware of the law and that no Magis- 
trate would sign a warrant on information which 
he did not consider credible The fact that the Ma- 
gistrate signed the warrant was sufficient guarantee 
that he was satisfied that he was acting oncredible 
information. There was, therefore, no illegality in 
the warrant, and the provisions of ss. 10and Il 
could be invoked and the presumption under s, 6, 
could be legally made. RauMANKHAN V. EMPEROR 

Nag. 182 
~- S. G6—Search under s. 6— Playing cards found 

—Denial of shopkeeper asto unlawful guming— 

Whether suficient to prove that there was no 

unlawful gaming. 

Where ona search under s 6, Public Gambling 
Act, packets of playing cards are found in a shop, 
the mere denial of the house owner is often sufficient 
and indeed the only available proof that unlawful 
gaming was not going on in such shop, unless other 
circumstances of the case indicate that in fact un- 
lawful gaming was going on. Most persons have in 
their houses a packet of playing cards which in- 
evitably would be found on a search under s. 6, Public 
Gambling Act. It is, therefore, always possible for 
a malicions person to give information to an autho- 
rized officer alleging that anlawful gambling is 
going on, aud thereupon the unfortunate house- 
owner is put to the trouble of proving that no unlaw- 
ful gambling was going on. Mauna SasxEIn v. THE 
Kixe Rang. 371 
-8S. 10, 11—5S. 10, if prohibits conviction of 

approver for not deposing truthfully—Whether 

should be tried separately. 

There is no prohibition in s. 10, Public Gambling 
Act, against the conviction of an approver who does 
not depose truthfully. Under s. li the Magistrate may, 
if he so chooses, indemnify an approving accused, 
if such accused as witness, in the Magistrate’s 
opinion, has to the best of his knowledge made 
a true etatement; it follows that if the Magistrate 
considers that the witness has not made a truthful 
statement to the best of his ability,he is not to 
be indemnified. He is an accused person, and 
punishment necessarily follows. 

‘The scheme of the Public Gambling Act appears to 
be that a person may be taken from the dock and 
placed in the witness-box and returned to the 
dock and punished if he fails to satisfy the Court 
that he is entitled to an indemnity. The procedure 
is not governed by the Ocde of Oriminal Proce- 
dure, RASMAN KHAN v. EMPEROR Nag 182 
___- S, 1 3 — Money found on person of accused — 

Whether instrument of gambling —1f can be 

- confiscated, 
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By no stretch of imagination can money found 
on the person of the accused be regarded as among 
the instruments of gambling under s. 13, Public 
Gambling Act, and cannot, therefore, be confiscated. 
HARIHAR v. EMPEROR All. 793 
PuujJab Allenation of Land Act (XIN of 1900). 

Sree Punjab Debtors’ Protection Act, 1936, 9. 4 #69 





s. 3 (3). Ser Custom (Punjab) 1004 PO 
Punjab Courts Act (VI of 1918), 8.44, Sre 
Civil Procedure Oode, 1908, s. 115 7 


Punjab Court Fees Amendment Act (VI of 
1922). See Court Fees Act, 1870, Sch. H, a 


Punjab Debtors’ Protection Act (I! of 1936)— 

Act, if retrospective. ; 

The Punjab Debtors’ Protection Act is not 
retrospective. Manuo Parsoapv Kora Lak. 407 
.8, 4— Land attached in execution —Report 

of Collector that it could not be leased out— 

Punjab Debtors’ Protection Act coming in force in 

meantime — Proceedings consigned to record room 

—Held, Court ought to have transferred proceedings 

to Collector under s. 4— Ordər for attachment 

includes order for temporary alienation within 

Punjab Alienation of Land Act. : 

The intention of the Act was that if an attach- 
ment and temporary alienation of land were 
ordered by a Civil Court at any time after the 
passing of the Act in execution of a decree, the 
whole execution proceedings were to be transferred 
to the Oollector. 

The land of an agriculturist jud gment-debtor was 
attached in execution of a decree against him. The 
Collector was moved by the Court under the rules, 
and he reported that asthe land was only suilicient 
for the judgment-debtors’ maintenance, he was not 
prepared to recommend a lease of the land. There- 
fore on July 4, 1936, the executing Oourt 
consigned the proceedings to the record room. 
Meanwhile the Punjab Debtors’ Protection Act 
had come into force on June 6, 1936: 

Held, that under s, 4, Punjab Debtors Protection 
Act, the proceedings ought to have been transferred 
to the Collector. Though the Court did not expressly 
order temporary alienation in view of the provisions 
of the Alienation of Land Act, the order of 
attachment must be read asone for temporary 
alienation of the attached land. MADHO PARSHAD V. 
Kora Lah. 407 
—ss. 4 (1), 2 (4)—Conditions of applicability 

of s. 4 (1)—Court, if includes Receiver — Lease of 

insolvent's land granted by Oficial Recewwer— 

S. 4 (1), if applies. h 

Before ot of s. 4, Punjab Debtors’ Protection 
Act, comes into play, the attachment and alienation of 
land must emanate from a Civil Court and although 
“Qourt” includes an Insolvency Court, it does not 
include a Receiver in insolvency. Sale of an insolvent's 
property being anact of the Receiver and not of the 
Court, s. 4 (1) does not apply tothe lease of the 
insolvent’s land granted by the Receiver. Lat Kuan 
v, OFFIOIAL RECEIVER, FEROZEPORE Lah. 418 
Punjab Excise Act (I of 1914), 8. 61 (1) (a)— 

Illicit liquor found in house tn possession of three 

brothers living together as members of family— 

Presumption, as to possession. 

Where ae is in possession of three brothers 
living together as members of a family, and if 
illicit liquor is found therein, the presumption 1s 
that it ig in possession of the eldest of them, who is 
to be regardéd ag house master. BARA SINGA v. 
EMPEROR Lak, 864 
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Punjab Limitation (Custom) Act (1 of 1920), 
ss. 5, 6. Sze Custom (Punjab) 341 


Punjab Munjecipal Act (lil of 1911), s. 78. SEE 
Criminal Procedure Code, 1898, s. 413 846 
S$. 78 —Cariman passing Octroi barrier 
without paying tax—Accused subsequently helping 
cartman in resisting demand—Assauli—Acquiital 

«—Cortuiction under s. 78— Propriety of. 

"A car driver was alleged to have passed the 
Octroi barrier without stopping to have the load 
on his cart examined or pay the terminal tax. An 
Octroi peon wanted him to stop. The cart driver did 
not obey anddrove on. The peon followed him. At 
a distance of about 150 yards from the Octroi barrier, 
the accused re-inforced the cartman in resisting the 
Octroi peon who was alleged to have been subjected 
to an assault. Thatassault formed the subject ofa 
separate prosecution, which ended in an acquittal. 
But the accused were convicted under s, 78, Punjab 
Municipal Act: 

Held, that the assault was clearly a transaction 
entirely separate from the offence alleged to have 
been committed by the eartman when he crossed the 
Octroi barrier without complying with the demand 
of the Octroi official to have his load examined for 
paying terminal tax. The offence having become a 
fait accompli, the alleged assault by the accused 
on the Octroi peon could not relate back to that 
offence, and henge their conviction unders. 78 of the 
Municipal Act was illegal. NASRULLAH BEG v. EMPEROR 

Lah, 846 

——— $, 97—Municipality, if can limit water 

supply to one family in one house—Agreement to 

use water in family only—Person found allowing 
use to sub-tenants—Municipaliiy, if entitled to 
charge the water rate per family. 

Municipality supplied water connection to the 
plaintiff, on specific agreement that the plaintiff 
would not allow others, except his family members 
to draw water. Subsequently it was discovered by 
the Committee that not only was the family of the 
plaintifis living in the house but there were sub- 
tenants.. The Committee pleaded that as there were 
three different tenants, they wereentitled to charge 
water rate separately for each family : 

Held, that prima facie, the clause in the plajntift’s 
application whereby he agreed not to allow others to 
use water, governed the matter and he was bound 
by the terms of the contract which was in Lo way 
contrary tothe terms of the statute and the Munici- 
pality was, therefore, entitled to charge water rate 
per family. -> 

Held, further, that under 3. 97 (1), Punjab Munici- 
pal Act, the Municipality could limit the supply of 
water, by limiting its use to one family in one 
house. HARBANS SINGA Vv. MUNICIPAL COMMITTEE, 
AMRITSAR . Lah. 7 


$8.195,232—Sanction of Muntctpality— 
Good portion of building  Obiilt—Sanction not 
cancelled by Deputy Commissioner — Demolition, 
if can be ordered by Committee under s. 195. 
Section 195, Punjab Municipal Act, does not em- 
power the Committee to requie the demolition or alte- 
ration of a building which it hasexpressly sanctioued 
and even in respect of a building which has been 
deemed to have been sanctioned by it. The powere of 
the Committee are limited as indicated in the sec- 
tion, Where, therefore, a person, in pessuance cf 
the sanction of the Committea builds a good portion 
of the building, the Committee cannos order its 
demolition under s. 195, before such sanction is 
cancelled by the Deputy Commissioner. MUNICIPaL 
ÇOMMITTTEE, LAHORE V. Mrs. UHAUDAaBI FAZAL LALI 
Lah. 698 
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Punjab Pre-emption Act (l of 1913), S. 3 (2) (1) 
— Property im village included in Municipal area— 
Principles to decide if it loses character of village. 
In order to decide under what circumstances a 

village loses its character as suchif it is included 

ina Municipal area, the principles to be applied 
are: (1) that the mere factthat a rural area is 
included within the limits of a town is not conclusive 
as tothe urban character of the area in question; 

(2) that the rural area may lose its pre-existing 

character and be thenabsorbed in the urban area; 

(3) that the inclusion of a rural area within the 

Municipal limits of a town is an important factor 

to be considered in determining the character of 

the area in question; (4) that each case is to be 
judged on its own merits. 

Where certain property which formed part of a 
village was included in a Municipal area, the land 
in the vicinity was converted into building plots 
and quite close to the area factories came into 
existance and whatever was left ofthe old village 
came to be occupied by pe:sons who did not belong 
w the original community that inhabited the 
village: 

Heid, the land was not a village within the 
meaning of the Punjab Preemption Act and thatit 
was not village immovable property and no right of 


pre-emption could be claimed. ABDUL RAHMAN v. 
RASAID AHMAD Lah. 398 
Punjab Tenancy Act (XVI of 1887), 8. 6. Suz 

Punjab Tenancy Act, Ls87,s. 60 246 


ss. 60, 6—Occupancy tenant under ». 6, 
mortgaging occupancy holding—Lundlord chatleng- 
ing alienation—Altenalion is void even qua trans- 
fer or and transferee—Parties acting on tt—Tran- 
suction, if rendered valid, 

An unauthorized transfer by an occupancy tenant 
unders.6, Punjab Tenancy Act, in favour ofa 
stranger, if challenged by the -landlord under s. 60 
is void not only gua the landlord and the transferee 
but even gua the transferor and the transferee. A 
transaction which is void cannot become valid even 
if the parties act on it. Oourts of Law cannot render 
any help to the parties to such transaction. SULTAN 
v Ksusula Lah, 246 
Raltway Act (IX of 1890), ss. 55 (2), 56 (2)—Sale 

of unclaimed goods by Railway—There must be 

public auction—Words and phrases—“ Public 
auction", meaning of —Public must be given op- 
portunity for competitive bidding—Held, there 

was no such public auction—Nottce under ss. 55 

or 56—Time, place and nature of goods not speci- 

fied—Notice, tf effective. 

Whether the right of the Railway Oompany to 
sell the unclaimed goods arise by reason of s, 35 2) 
or by reason of 56 (2), Railways Act, the sale should 
be by public auction and in no other way. It 
is true thatin s. 56 (2), it is provided that the 
Railway Compeny is to `“ sell the goods as nearly as 
may be under the provisions of the last foregoing 
section,” but where there ig nothing which would 
preyent the Kailway Company from selling by means 
of a public auction in the event of the Company 
putting inforce the right to sell given to the Rail- 
way Company by s. 5o (2), it should be sold by public 
auction, 

Theie is uo definition in the Act of the words 
“public auction” and they must bear the meaning 
which is ordinarily given to them in the English 
langua. The words meana public saleat which 
eaen biduer offers an increase upon the price offered 
by the preceding bidder, the article put up being 
sold to the highest bidder. This involves the auction 
being held in public, all members of the public hav- 
ing aright to attend, anda valuable element being 
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the competition between the persons who are openly 
bidding for the subject-matter of the gale. This is 
of importance not only to the Railway Uompany but 
also tothe owner of the goods, the competition being 
caicalated to produce the highest price. 

Notice of the intended sale was given by procla- 
mation andnotice onthe Board atthe station, and 
some Offers were sent to the station master which 
were forwarded by him to his superior officer who 
directed him to accept the cersain offer which was in 
fact the highest. But there was no public auction in 
the ordinary meaning of the words: there was no 
sale in public, there was no opportunity for competi- 
tive bidding : in fact, what was done bore no re- 
Bemblance toa“ public auction i” 

Heid, that the Railway Cumpany did not sell the 
goods in the manner prescribed by ss. 5d (2) and 
26 (2) and, therefore, the Railway Company could not 
rely onthe protection given by the Act. 

Ubiter.—it is difficult to see how a notice under 
86, 55 and 06, Railways Act, of an intention to sell 
at a public auction can be sufficient or effective, 
Unless it specifies the time and place of the propos- 
ed public auction, the nature ofthe goods intended 
to be sold and all other particulars necessaiy to 
enable the members of the public to appreciate what 
it is which it is intended to put up for saleat the 
public auction, SECRETARY oF TATE Vv, SUNDERJI 
Suivi & Co. 439FC 
Reformatory Schools Act Vill of 1897)—Boy of 

14 years guilty of murder—Accused not depraved 

—Held, should be sent to Reformatory School, 

The accused found guilty of murder was a boy 
brought up in a cumfortable home, a boy apparently 
of intellectual attainments above the average, bat of 
& haughty and imperious disposition whick had not 
been properly controlled, a boy who hus been accus- 
tomed to treat the covlies with whom he inevitably 
came in frequent contact, as if they were beings of 
another order and bound to execute all his wishes 
Without demur or question. Unaccustomed to haying 
his desires thwarted and unfortunately having a 
lethal weapon in his hands at the time, he lost control 
of himselt and used it with a fatal effect killing a 
couly boy : 

Heid, that the discipline of a Reformatory School 
may well prove salutary to such a youth, whereas it 
would huve been ineffective in the case of a depraved 
youth, Datsit Sines v. IJMPEROR Nag. 204 
Registration Act (XVI of 1908), 8.17—Agreement 


5 


to seli—If should be registered. 

A written agreement to sell need not bé registered, 
Ko Po Mo v. Mauna LU KHIN Rang. 929 
———— 8. 17—Transfer of property in tiew of 

dower—Dower fixed un terms of property itself— 

Deed, if requires registration, when worth of pro- 

perty is more than ks. 100. 

No registration is required for a deed of trausfer 
in lieu vf dower which is fixed at less than Ks. 100, 
but where the dower is fixed not in terms of muney 
but in prope:ty itself, the deed tiansierring sucr 
immovable property, which is worth more than 
Ks. 100, requires registration, even if the deed is 
stamped ‘with a stump of one rupee only. Gopi 
Cand DUNI C. AND v. LAMAN Kuan Pesh. 447 

55. 174, 49, BEE Lease 443 PC 
— 88. 32, 33—Hrorisions must be complied 
wrth. | 

The provisions of ss. 32 and 33, Registration Act, 
must be precisely complied with. M. k. M. Firm v. 
Ma E NYO 
—— $. 33— At the time aforesaid” tn s. 33 (1) 
(eh relate. to time ins, 33 (1) (a)—Mortgage-deed 
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presented for registration, by fagent, while prin- 

cipal is residing in British India—Presentution 

whether proper— Plea of defect in presentation 
not raised before Registering Officer or trial 

Cuurt—Whether can be allowed to be raised in 

appeal, 

In s. 38 (1) (e), Registration Act, the words “gt 
the time aforesaid” are not related back to s. 32 which,” 
speaks about presentation, but obviously relate to the 
time mentioned in 5,33 (1) (a), vizat the time of exe- 
cuting the power-of-attorney. Ina mortgage suit the 
fuct that the principal wasresising in British India 
at the time of presentation of mortgage-deed for re- 
gistration by agent ceases to have any relevance, 
unless the puwer-of attorney was drafted in such a 
way as to cuuse it to cease to be operative if and 
when the principal returned to India. 

And where sucha plea as to want of proper pre- 
sentation is raised neither before the stegistering 
Officer nor before the trial Court, it being a purely 
technical plea, the Appellate Court can" in its 
discretion, refuse it to be raised in appeal. ToTARAM 
KRISaNA Patin v. RAHIMAT Bi Nag. 97 
sS. 33 (1) a). SEE Power-of-Attorney 613 
S. 47—Applicability of. 

There is nothing in s. 47, Registration Act, which - 
showsthat it only relates to s. 17 of the Act, and it 
would seem to ielate to any requirement of registra- 
tion made by any other statute for the time being in 
force. U ON Maune v. Mauna Snew HPAUNG 

fang. 126F B 

— S. 74 (5)— Meaning of—Order of Registrer 

made under the sectzon—Whether can be executed 
by Civel Court. 

The meaning of the latter part of sub-s. (4) of 
8. 75, Registration Act, is that, although he is not a. 
Civil Court, yet any costs ordered by him can be 
recovered as if he were a Civil Court aud as if those 
costs had been awarded in a suit under the Civil 
Procedure Code. He can, therefore, send his order for 
costs for execution exactly as if they had been award- 
ed in a suit, and the method of their recovery is to 
be in accordance with the Civil Procedure Uode. 
BoMMI KEDDI Muni REDDI V. PEAUR Supa. Mad, 406 
Religious Enaowment. See Muhammadan. Law 

985PCG 
Scheme for administration of privute trust 

—Civil Court, ıf competent to entertain suit for. 

scheme. l 

in India, the Crown is the constitutional protector 
of allinfanisand as the deity occupies in law the ~ 
position vf an infant, the skebatts wlio represent the. 
deity are entitled to seek the assistance of the Court 
in Case of mismanagement or maladMinistrativn of the 
aeily's estate and tu have a proper scheme for manage- 
meut iramed which would enu the disputes amongst 
the guardians and prevent the debutter esbate frum 
being wasted or ruined. A UVivil Court is competent 
to entertain a suit, the object of which is to huve a 
scheme established for the administration ot a private 
debutier, BIMAL KBRIS3NA Guosk v. iswak KADHA 
BaLLaw JIU Cat. 101 
— —— uccession—Shebaits—Question as to right 
to succeed—Pioperty in hands os Otheial Trustee — 
Right to palae pending decision cf question, NEE 
Piractice 545 
Religious Endowments Act(XX of 1863), s. 10— 

Scope of —V acancy—How to be filled up—temarning 

members, tf authorized to fill up vacancy on janure 

of Distawt Judge to fill it up. 

Section 10, Religious Endowments Act, refers only 
to the remaining members of the Committee and 
not tothe Committee, The reference ing, 10 to the ` 





Vol. 174] 


Religious Endowments Act—concld. 


remaining members emphasizes the fact that the 
remaining members are not the Oommittee; and so 
it is not the corporate body of the Committee that 
fills up this vacancy but the surviving members. 
Nevertheless, remaining members are a select body 
given statutory powers under the section to fill up 
the existing vacancy; sothat the nature of this 
ody is very similar to that of a corporation with 
one sole object and power. Hence the ordinary rule 
that the opinion of a majority suffices, would pre- 
vail. [It may be true that the power of the members 
is derived from the District Judge in the sense that 


‘they obtain the power to fill the vacancy in the 


event of the District Judge declining todo so; but 
their power is an alternative power and once the 
District Judge fails to exercise his power to fill the 
vacancy, the other provision of s. 1U operates, under 
which the remaining members of the Committee 
are empowered to fli the vacancy. They are not a 
certain number of specified persons but such mem- 
bers of the Committee as are still alive. MUHAMMAD 
SALIU ROWT ER V. SULTAN MoIDEEN SALIB Mad. 90 
Res juaicata—Ex parte decree—-Application to 
set uside:on ground of fraud in seriice of summons, 
dismissed — Appeal uguinst, also dismissed — 
Subsequent suwi on same ground, held barred. 
Where defendant's application to set aside un 
ex parte decree obtained against him on the ground 
of fraud in the service of summons is dismissed and 


, his appeal against itis also dismissed, he cannot 


‘subsequently bring’ a suit on the same ground 


since 1b is baired byres judicata. G@.ULaM MU. JAM- 
MAD Yy., JAKHTAWARAN - Lak, 1007 
Kazecution — Application dismissed as not 
maintainable ın form in which presented—Ques- 
tion of liabtlity of judgment-deutor, if barred— 
Judgment-devtur Juund table but another remedy 


man 





. .. suygested—Subsequent sutt in respect of their lia- 
_, biku, if barred. | j 


Wiere in an application under s. 47, Civil Proce- 


dure Vode, 1t was held that an execution application 


was not maintainable in the 


T% 


~ and not convidering the 


` — Matter not dectued expressly 


‘in regard to the 


"form in which it was 
brought, the Judge cuntining himself to the procedure 
liability of the judgment- 
debtor, thé decision does not operate asres juutcata 
liability of the judgmen.-debtor. 
But waere in the execution application it is held that 
the judgment-debtoris liable for the decree bit 
sugges that the proper remedy of the decree-hoider 
is by suit, the decision is res judicata on the question 
of tne judgment-debtur’s liability, SuDuAMOYE Buse 
V, BHUJENDRA NATa Biswas Cal. 121 
or «impliedly 
on merits—Matter whether res judicata, 
© Ordinaz.ly when once a matter hus been decided for 


. aby reason Whalsvever it should not be re-opened in 
. the sume proceedings, but this is meiely a iule of 


1 


procedure and does nob amount to a legal bar. 


“The rule of res gudtwata dots nob come into operation 


_ unless the matter which is subsequently decided by 


the tourt 18 expressly’ or implieuly uccided on the 


_ Merits in the previous proceedings, JALABHADAR 
SING. V., DaANKAR Dag Lah, 426 
Representutwe — Mortgage decree-—~Morts 


E gagor, representing joint Hindu family — Wrong 


property entered wn aecree—Mxecution—Odjec- 

non on ground of wrong entry—Oojection 
_dtsmissed — Appeal 
` guugment-debtor for setting aside sule, on ground 

thut property was notunciuded wn morigage —-Suat 

held barred by res judicata. 

‘ln the tinal decree in a mortgage suit wrong pro- 
perty was entered. No objection was taken by 


Lia—G, L—~All m 
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“ALI KHAN v. Om Prakasa 


“want of sales of other goods. t 
‘ment may under cl. (a) be considered as members čí 


-at the time and place of importacion, 
CompaNy oF INDIA, LTD. v. 


dismissed — Surt by sons of - 


l&xxix 


the mortgagors who had noticeof the final decree 
proceedings and one of whom was a manager 
of a joint Hindu family. The mortgagee decree- 
holders then proceeded to execute their decree 
and when notice went to the judgment-debtors they 
objected and said that there had beena mistake in 
the preparation of the final decree. The Uourt exe- 
cuting -the decree, dismissed the objection of the 
judgment-debtors. It was similarly dismissed in the 
High Court. Thereafter the sons of one of the 
judgment-debtors, who was living when the suit was 
instituted, brought a separate suit for setting aside 
the sale of the property which was not included in the 
mortgage : : 

Held, that the sons were sufficiently represented by 
their father in the mortgage suit, which continued 
right up to the final stage. The pointraised in this 
suit was raised in the former suit, the decision of 
which was res judicata in the present suit. Kazim 
All. 337 
———— Res judicata, rule of, whether applies at ap- 

pellate stage. 

The doctrine sofar as it relates to prohibiting 
the .re-trial ofan issue, must refer nottothe date 
of the commencement of the litigation, but to the 
time when the Judge is called upon to decide the 
issue. The rule of res judicata is not limited to the 
‘Courte of first instance, it applies equally to the prv- 
‘cedure ofthe firstand second Appellate Courts and 
indeed even to miscellanevus proceedings, KRISANAN 
Narr v. KAMBI | i Maud. 208 
Restitution of Conjugal rights. Sze Husband and 

Wife 118 
Revision. Ses Criminal trial 374 
Sea Customs Act VIII of 1878), 5. 30 —“Goods of 

the like kind and quality” in s. 3J--Hxistence of 

wholesale cash price for goods themselves under 
assessment at time and place of importation—Wunt 
of sales of other goods—Cl. (a) of s. 30, if made in- 

applicable. i 

The application of cl. (a) of s. 30 does not depend 
upon any hyp thesis to the effect that atthe time 
and place of importation an indefinite amount ‘of 
farther goods added to the available supply has had 
effect upon the wholesaie price, Ordinirily at the 


‘time of making‘out tha bill of entry, there will not 


be an actual price relating to the goods thémselves 
and complying with the requiremenis of cl. (aj. Ag 
a rule, therefore, the price appropriate tu the govds 
‘under assessment will under the clause bs deduced, if 
at all, from: actual prices relating to other goods of 
like kind and quality. But if there 1s an actual price 


‘fcr the goods themselves at the time and place of 


importation and if it isa “wholesale cash price legs 
trade discyunt", the clause is not inapplicable for 
The goods under assesb- 


their owa class even although at the time and plade 
of importation, there are no other “members. The 


“price obtained for them may correctly represent tHe 


price obtainable for goods ot the like kind and quality 
Ford Alordr 
SEOBBTARY OF STATE 
771 PG 

s. 30— Import of cars — Distributor 
paying price nottfiedin current price list—Delivery 
“free on rail’ made within few days of arrival 
of cars~—Price to distributors, whether wholesale 
cash price relating to sale at time and place of ite- 
portation — Overhead charges, whether uffect 
question. i 
Tne appellants were the importers of Ford motor 
cars into India. They used to issue from time to 
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tıme a price list, and theterms of business were that 
the retail price to be charged by the distributor to 
the public was that stated in the price list current 
at the time of arrival of the vehicles in India, and the 
price payable by the distributor to the appellants 
was the same price less a discount of 20 per cent. 
The distributor had to pay this price before obtaining 
delivery. Delivery was given by the appellants “free 
on rail’, save in the case of the authorised dealers 
for the District of Bombay itself~viz , Ford Auto- 
mobiles (India), Limited—to whom delivery wasmade 
at their own warehouse in Bombay, The price 
mentioned in the price list was in all casesfora 
vehicle in running order, and the same was true of 
the contract between the appeilants and the dis- 
tributors: 

Heid, thatthe price of the appellants to their dis- 
tributors was wholesale price within the meaning 
of 8. 80, Sea Customs Act. It wasa cash price, The 
cars being invoiced a few days before the arrival 
of the slip andthe price being fixed then, the sale 
were salesat the time and place of importation in 
every reasonable sense. 

_ feld, also, that the overhead charges had no bear- 
ing upon any matter arising under cl. (a) of 
a. 30. WORD Muror Company or INDIA, LTD. V. SECRE- 
TARY OF STATE 771IPG 
— 8. 30—Price determined by cl. (a), can be 
arrived on basis of actual price, 

du the application of s. $U to the fuctsofa piven 
case, something muy depend upon the exact force 
attributed to the requiement that the price must be 
"ascertainable", ‘Tne woid imports mole than could 
be satisfied by the iesult uf a mere estimate, On tie 
other hand the language of the section—'vruie 
capuble (1 being suld— aves not exclude all pussibility 
oluiriving at the price defined by cl. (a) upon the 
basis of an actual price, though some adjustment muy 
be needed to eliminate the difference, e, g, belween 
cash and a month's credit. Forp Motor Company cF 
INDIA, LTD. v. SEORETARY oF STATE 771 PG 
S 30 (b)—tzpession “of kind and quality” 

whether covers goods themselves. i 

The wo1ds "of the kind and quality” used in el. (b) 
of s. JU, Sea Custems Act, must be deemed also LU 
cover the gocds themseives. Mo. ANLAL bHANALAL 
GoxELA v. EMPEROR sind 374 
S. 32—keference in 8. 32 to delwery of 

goods detutned whether excludes applicution of 

8,415, Fenai Code (Act XLV of Lotu). 

The fact that 8. 32,5ea Custums Act, refers to the 
delivery of gooas detained by the Vollecior dues not 
exclude the application of s. 41d, Penal Code, in ap- 
propriate cases, when it 1s clear that the acts neces- 
BB1Y ŁO CouSslilute an offence under that section and 
to attract its application in fact exist. Whether 
when they exist m circumstances which also attract 
the application of the dea Customs Act, or whether it 
jis wise to apply the Penu] Code 1m ful) force to such 
acts, 18 a Marler of policy. MOHANLAL B. ANALAL GUELA 
v. EMPEROR bind 374 
————- $. 85—Goods dealt with under s. a (b) 

whether in charge of Customs. 

bection 85, bea Customs Act, must benead asa 
whole and whereas ina small port the Custums Autho- 
Tities themselves land and take chaige ut the guods 

in the larger pots this is done by the kort ‘diust a6 
their agente tor this purpose, Bus it cannot be said 
that the goods are any the less in charge of the 
Customs when they are aealt with under cl. (b) stead 
_ ol unuer cl, (a), MOHANLAL IWHANALAL GoELa v. Em- 
ERUR otnd 374 
o——— 88.188, 19i—Hacess Customs duty cerrea— 
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Appeal to Central Board of Revenue dismissed 
—Surt on Original Side of High Court for declara- 
tion that order of Boardwas ultra vires —Main- 
tainability of—Government of India Act, 1915 
(5 & 6 Geo. V, Gh. 61), s. 106 (2)—Bar under, 
When the statute has provided a remedy fer any 
wrong misjoinder arising under the statute that,” 
remedy must be followed and recourse tothe Courts 
is not possible since the remedy given by the statute 
amounts to an ousterfot the jurisdiction of the Courts. 

Duty on the goods desired to be imported being 
enhanced between the date of arrival of the goods 
and thedate of the plaintiffs’ taking delivery, the 
customs authorities demandeda higher duty than 
would have been payable previously, The plaintiffs 
paid the increased amount under protest and appealed 
to the Central Beard of Revenue taking up the posi- 
tion that because of dolay inthe office of the Ap- 
pilaiser or some such excuse they should have been 
charged with the lower instead ofthe higher rate of 
duty. The appeal was dismissed anu the plain- 
tifts tiled a suit inthe High Court against the Secretary 
of State for a declaration that the order -of the 
Central Board vf Revenus was ultra vtres and for 
refund of excess duty paid. 

Held, (i) that the matter was entirely one of revenue 
and by s. 106 (2), Government of india Act, the 
jurisuiction of the High Ovurt was barred. 

it) that the suit was barred by s. 188, Sea Customs 
Act, which provides the remedy and the tribunal to 
which an appeal has to be made if a grievance is 
believed to exist in regard to any decision or adjudi- 
culion of a Custome Omwer and the section further pro- 
vides that every decision vf the tribune! mentioned, 
namely the Central Board vf Revenue, shall be tinal 
subject tu 1evision under another section, namely 
8. 19) of the Sea Uustoms Act. D. H DsIwANDI- 
WALLA & Uo. v. SECRETAKY OF STATE FOR {NDIA IN 
UoUNCIL Mad. 70 
Second Appeal—- Finding of fact—No ground on 

which it can be challenged—L'inding is binding on 

High Court. 

Where the finding is a finding of fact 
and there isno ground on which it can be challeng- 


ed insecond appeal, it is binding on the High 
Gourt. Ma laBaL Kaan v, MU LAMMAD AnMAD ALI 
K.AN Ouah 647 


New plea necessitating taking of evidence— 

Whether can be taken, 

Where the dete:mination of a new point will 
necessitate the taking of further evidence, ib will 
uot be allowed to be raisea fur the fist time in 
second uppeal. BiswEN DINGH v. PIsT.I CHAND 

Lah. 596 
New plea—Plea that assignment of decree was 
nol registered, not raised in both lower Courts— 

Wuestton involving question of fact —Plea, tf can be 

rused tn second uppeal. 

Where an objection us .egards registration of a 
deed of assigument of a decree was not taken in 
either ot the lower Courts and the matter involved 





„a question of uct, numely, whether the deed was in 


fact registercd oF nut: 

Heta, wnat the High Court could not allow it to be 
taken beture 1b usluere Wereno Materials on which 
that question uf Jaci could be decided. BraGwansined 
v. KE ARILAL Nag. 43 

Prior mortgagee obtaining possesston—Sate 
to mortgagor—Acyursitions—Subseguent morigagee's 

surt jor reuemption—&Questton Of compensation, 2 

can be rawed—irunsjer of Property Act ULV of 

1599), s, 8— Effect of. l 

The prior mortgages obtained possession of the 
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mortgaged property in pursuance of his foreclosure 
decree and sold it to the mortgagor who made some 
acquisitions to the property. On the subsequent 
mortgagee who was not party to the suit, bringing 
a suit for redemption of the prior mortgage, the 
mortgagor contended for the first time in second appeal 
that he was entitled to compensation for the acquisi- 
, tins : . 
. Held, thatthe presumption under s. 8, Transfer 
of Property Act, arose that all the interest of the 
mortgagor passed to the subsequent mortgage, and 
that as the question of compensation involved ques- 
tions of fact, it was too late to agitate itin second 
appeal, RAMKUNWARBAI v, OUdhITRA Bar Nag. 283 


Sikh Gurdwaras Act (VIH of 1925), s. 10— 

Claim under s. 10, must be personal claim. 

A claim under s, 10, Sikh Gurdwaras Act, must be 
a personal cleim and nota claim by a trustee, DAL 
OHAND MEHRA v. Locan COMMITTEE or MANAGEMENT, 
GuRpDWARAS, AMRITSAR Lah. 173 
————-- 8, 18 —“‘His name” in the section, denote land 

being held in capacity of office-holders. 

The words “his name ` in s. 18 connote the idea 
of the land being held in the capacity of an office- 
holder and not in any other capacity. Teza SINGH v 
KARTAR KAUR Lah 266 
= S, 18—-Presumptions under, when can be 

availed of. 

Presumptions under s. 18, Sikh Gurdwaras Act, 
come into play only if the other requirements laid 
down in s. 18 are fulfilled. These presumptions can 
be availed of only if the denial is made by any 
past or present office-holder, and that the denial 
is ofa right, title or interest recorded in his name. 
Tusa Sinan v. KARTAR Kaur Lah. 266 
— $, 27 —Trust in favour of dharamsala— 

Notification declaring Gurdwara to be Sikh Gur- 

dwara — Trustees, if can claim order under s. 27a 

to who should administer trust. : 

In case where a trust is entirely in favour ofa 
dharamsala, the property belongs to the dharamsala 
and once there is a notification declaring a Gurdwara 
to be a Sikh Gurdwara, the trustees come in under 
s. 27 of the Sikh Gurdwaras Act and can claim an 
order asto who should administer the trust. La 
OUHAND MEHRA v. Loca COMMITTEE of MANAGEMENT, 
GURDWARAS, AMRITSAR Lah.173 
Sind Government Occupants Act (Bom. Act 

Ilof1899), ss. 6,7, 8—Interest in occupancy 

restricted to grantee personally—Interest, if can 

be transferred to persons not mentioned in Govern- 

ment records, f 

Where the interest in an occupancy is restricted in 
its enjoyment to the grantee personally, there can 
be no transfer of it either by a private arrange- 
ment or otherwise between the grantee and other 
persons whose names do not appear in the Govern- 
ment records. ALI GOHAR v. SULTAN AHMAD ALI 
GoaaR Sind 403 


Societies Registration Act (XXI of 1860), ss. 
19,3 -Presumption of due registration, when 
arises. 
The presumption of due registration arises not on 

the certificate of registration granted by the Registrar 

under 8, 3 of the Societies Registration Act (XXI of 

1860), but on the copies of the Rules and Regulations 

and Memorandum, certified under s.19, which con- 

stitutes them prima facie evidence of the matters 
therein contained. SUNDER RINGH-MALLAH SINGH 

SanataM Duaram Hieu Sonoot Trust, INDAURA v. 

MANAGING COMMITTEE SUNDER SINGa-MuLLAN SINGH 

Rasput Hieu BọsoọL, InpayRa 


= 
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Specific Rellef Act (I of 1877), 8. 22—Specific 
performance—Discretion in granting of ~Appellate 
Court interfering in discretion of trial Court— 
Appellate Court's discretion, interference with, in 
second appeal—Construction of agreement to sell, 
if question of law—Such agreement containing. 
penalty for breach—Agreement broken—Aggrieved 
party held entitled to damages and not spectfic 
performance. 

Per Haveliwala, A. J. C., (Rupchand, A. J. C. 
contra.)~Under s. 22, Specific Relief Act, discretion 
in the grant of specific performance of the contract 
depends on the facts and circumstances of each case 
and where that discretion is exercised by the first 
Appellate Court on the consideration of the evi- 
dence recorded in the case, the High Court should 
not interfere unless it is shown that the discretion 
was perverse and against judicial principles. More 
so in second appeal in which questions of fact 
which are the basis for the exercise of the discre- 
tion cannot be gone into Where the interference 
by the first Appellate Court rests on the consi- 
deration of the whole of the evidence and its deci- 
gion is onthe findings of fact, both on the evidence 
and on the documents, which is within the com- 
petence of the first Appellate Oourt to challenge, the 
High Court cannot and should not, interfere 
unless those findings are vitiated by some error of 
law. 

ter Rupchand, A. J. C.—The discretion which may 
not be interfered with by the Appellate Court must 
be a judicial and not an arbitrary discretion. 

Per Rupchand, A. J. C.—Where an agreement be- 
tween a vendee and his vendor is the foundation of 
the suit, its construction is a question oflaw and 
notof fact. 

Where parties agree to sell and purchase a certain 
property with a stipulation that in case of breach, 
certain sum should be paid as penalty, but 81b- 
sequently the property 18 sold to third person, in 
spite of the warnings given to the vendorand the 
third person, that they would be liable for damages, 
in a suit for specific performance of the agreement, 
the vendee shall be entitled only to damages and not 
specife performance. DAYARAM CuAINRAI V. , KARMU- 
MAL KOTUMAL Sind 322 
8. 42—Suit for declaration and injunction 

— Neither plaintiff nor defendant in possession— 

Defendants not in position 10 deliver possesston— 

Injunction and not possession is further relief 

within meaning of proviso—Suit ‘or declaration 

and injunction, maintainability. 

In aguit for declaration under s 42, Specific Relief 
Act, and for an injunction, where neither the plain- 
tiff isin possession nor has control ofthe property nor 
is the defendant in possession or in a position to 
deliver its possession no further relief is avail- 
able to the plaintif by way of possession; injunction 
is the further relief within the meaning of the proviso 
tos. 42. The suit, therefore, lies for declaration and 
aninjunction. SUNDDR SING -MALLAH SINGH SANATAN 
DHARAM Hiai SomooL Trust, INDAUBA Y. MANAGING 
CoMMITEE, SUNDER Srxe-MorLan SINGH Raspor Hieg 
Souoot, INDAURA 993PC 
Stamp Act (H of 1899), Sch. |, Art. 1—Acknow- 

ledgment must be wit intent to supply evidence 

of debt—Surrounding circumstances should be con- 

sidered—Held, the letter in question did not fall 

under Art. 1 anddid not require stamp and so 

would save ee though unstamped, if proved 
inding on defendant. 

P A ‘ig not an acknowledgment within. the 
terms of Art. 1, Sch. I, Stamp Act, unless it is 
given with the dominant intent to supply evidence 
of the debt. The Court has toapply its mind tg 
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the question, looking “at the document and the 
surrounding circumstances, what wasthe intention 
with which it was given. 

“Where the letter contained the following words: 
“Your gumasta came this day and, therefore, the 
account of your khata has been, tallied up to Nov- 
ember 10, 1931, and Ks. 359-0-9 have been found 
due to you. So you will please enter the same as. 
due. Errors and omissions excepted :" l 
’ Held, that there was nothing in the document or in’ 
the surrounding circumstances from which it could be 
inferred that it was written in order to supply evi- 


dence of the debt, and it seemed to have been written, 


to arrive ata statement of account. There was nothing 
in the previous conduct of the plaintiff which threw 
light on the motive of the defendant ; still less could’ 
the subsequent conduct of the plaintif supply any 
key to thie motive, and, if the fact -that the plaintiff, 
thought that this document gave him a fresh start: 
for limitation indicated anything at all, it would in~ 
dicate that he thought that this document would 
be admissible in evidence to- save limitation and 
Was, therefore, nob an acknowledgment of the debt. 
féquiring a one-anna stamp under Art, 1 of Sch. I. 
Consequently the letter was admissible though un-. 
stamped, and if it was proved to be binding on the 
defendant, it would save limitation under s. 19, 
Dimitation Act. TILAKCHAND RATANLAL v. RamK1san 
GANESHDAS Nag. 880 
=—— Sch. J, Arts. 55, 33—Hindu widow in 
_ possession of property desiring to surrender her 
: interest to sons who would, in ordinary course 

succeed to %tt—Deed transferring her right of 
+ possession—~Wheiher deed of release or instrument 
- of gift—Duty payable. 

Where a Hindu widow in possession of certain 
property, having rights in it similar to those of a 
Hindu widow in the property ofa deceased husband, 
desiring to surrender her interest to her son who 
would succeed to the property in the ordinary course 
on her death, executes a deed for that purpose, 
transferring the rights to possession of property, the 
deed doesnot amount toa release but-is an instru- 
ment of gift governed by Art 33, Sch.I of the 
Stamp Act; and the duty is payable on the value of 
her life interest at the time of execution of the deed, 
and noton the capital value of the property con- 
veyed. In re Kuetramont DEBYA 847 8B 
< Sch, H, Art. 30—Exemption under—Nature 
» of. Ser Legal Practitioners Act, 1879 478 
Step-In-ald. Ses -Limitation Act, 1908, Sch. I, 





- Art. 182 775 
Subrogation. Ser Mortgage 

: -— Transfer of Property Act, 1882, 5. 92 

ae 142, 301F B 
Succession Act (XXXIX of 1925), s. 57. Ser 
` Limitation Act, 1908,8. 17 . 805 


PK aji EE aml ss. 


80, 81—Case neither falling under s. 80, 
t nor unders 81—Applisability of principles of 
` justice, equity and good conscience—Intention of 
testator clear from terms of will—Oral evidence to 
` show names of testator's friend intended by him. 
z Where a case is not covered either by s. 80 or 
s. Bl, Succession Act, it must be decided on principles 
of- ‘justice, equity and good conscience, applicable to 
‘Presidency Towns, which mean the principles of 
English Law apartfrom English Statutes. 

Where the intention of the testator can be proved 
‘by the terms of the will, oral evidence can be 
%llowed to show circumstances, habits and the state 
fof the, testator’s family. That would include the 
snames ` of:thé.testator’s friends, as -mentioned - in the 


will on principlee of justice, equity and good con- 


- 
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science, since the case is not covered either by | 
s. 80 or by s. 81. JANARDAN Govinp Gors v.’ 
NARAYAN Buaskar GORE Bom. 401 | 
— gs. 214. Sze LIMITATION Aor, 1908, 5. 17 6 

805 





———— $. 214—Lease back of mortgaged puoperty , 
“to mortgagor in consideration of certain yearly en 
payments to morigagee as profits of land—Suit 
for recovery of money by successor-in-interest ` 
‘of mortgagee—Succession certificate, if necessary. A, 
Where a mortgagor remained in possession of. 
property mortgaged, by him, in, pursuance of a. 
lease back from the mortgagee in consideration of’ 
his paying yearly a certain sum as the profits of. 
the land to the mortgagee, and the successor-in- 
interest of the mortgugee brought a suit for recovery 
of the money without a succession certificate : ; 
-Held, that since that.was not in the nature of a. 
demand for a debt, but was in the nature of rent: 
due tothe mortgagee, no succession certificate was. 

necessary. MusaMNAD AFZAL V. SALAHUDDIN AHMAD 

$ i i a. Pat. 166 
——— $$, 270, 271, 2'g)—Deceased having no. 

fix abode within jurisdict.on of District Judge: 

-but having only portion of property—Whether. 
. can entertain, application for grant of letters- 

of administration. 

-Where the deceased had no fixed abode within 
the jurisdiction of the District Judge but only a. 
small portion of his property is situated within his 
jurisdiction, the District Judge has jurisdiction’ 
to entertain an application for the grant of letters 
of administration to his estate. DEBI Bakusa 
SINGH v. ASATBHUJA Ratan KUNWAR All 277 
——— $. 27 3—“‘Province” in s3. 273, meaning of — 

District Judge of Agra if can grant letters of 
, administration which woul i be valid in Province 

-of Oudh. 

The word “province” in s. 273, Succession Act, 
must be given the same meaning as in the defini- 
tion ins, 2 (g) of the same Act which says “province” 
includes any division of British India having a. 
Court of the last resort. Within that definition 
the District Judge of the Agra Province has power 
fo grant letters of administration which would 
be effective only throughout the Province of Agra: 
which is under the Allahabad High Court and the 
Province of Oudh, which is under the Ohief Court 
of, Oudh, is separate from the Province of Agra 
within the meaning of this definition and the 


‘District Judge cannot grant letters of administration 


which would be also valid for the Province of Oudh, 
Desi Baxesa SINGA v. ASoTBaUJA RATAN KUNWAR 
i All. 277 
- s,370—Existence of valid will—Succession 
. certificate, tf can be granted—Validity of will first 
must be considered. : 
. Where a deceased person has left a validly exe- 
cuted will, all her estate vests in the executor of the 
will and no succession certificate can be granted in 
respect of any part of her estate. The grant of such 
a succession certificate is barred by s. 3/0, Succes- 
gion Act Therefore. the Court must first decide be- 
fore granting a succession certificate, whether the 
will was validly executed, but this will not involve 
the question whether executant was entitled to dis- 
pose of the property mentioned in the will. KISAN 
GOPAL v. ChUNNILAL Nag. 372 
s. 372—Grant of succession certificate— 
Notice to debtor or making him party to proceeding 
: —Procedure, whether proper. . l 
£ It is no doubt unusual to issue notices to the deb- 
tors of the deceased or implead them as parties to 


air 





. r, 13 means 


Vol. 172) 


Succession Act- concld. 


proceedings for grant of a succession certificate. 
Bat thereis no legal bar to the Court doing so. 
Crarso v. Dina Nata ~ Lah. 660 
saa s. 372—Scope of enguiry—Court's duty— 
-Grantee of certificates, whether gets absolute right 
eto debts—Regular suit amongst heirs inter se, if 

barred. 

The enquiry in proceedings for grant of succes- 
sion certificate is to be summary, and the Court, 
without determining questions of law or fact, which 
seem to it to be too intricate and difficult for deter- 
mination, should grant the certificate to the person 
who appears to have prima facie the best title 
thereto. 
mine definitely and finally as to who has the best 





right to the estate. All that itis required to do is’ 
to hold a summary enquiry into the right to the’ 
certificate, with a view, onthe one hand, to facili-. 


tate the collection of debts due tothe deceased and 
prevent their being time-barred, owing (for instance) 
to dispute between the heirs inter se asto their 
preferential right of succession, and, on the other 


hand to afford protection to the debtors by appoint-~ 


ing a representative of the deceased and authorizing 
him to give a valid discharge for the debt. “The 
grant of a certificate toa person does not give him 
an absolute right to the debt nor does it bar a 
regular suit for adjustment of the claims of the 
heirs inter se. Their rights are amply protected by 
the statutory provision that in appropriate cases 
the Court, as a condition precedent to the grant of 
the certificate, may require the person to whom it 
proposes to make the grant, to furnish security for 
indempifying the person who may be ultimately 


held entitled to the whole or any part of the 
debt. Cuarzo v. DINA Nata Lah. 660 


~—-—— 8. 373 (4)—Certificate to more persons than 
,one-—Granting of, if legal. 

Though the order granting a certificate to more 
persons than one might be inconvenient, yet there 
is nothing illegal in granting it under a. 373 (4), 
Succession Act. Daw Onn Bwintyv. Daw Saw May 


Rang. 54 
Sugar Cane Act XV of 1934), s. 7—U. P. Sugar 
Cane Rules, Rule 13 (1) (i)—Scope—ails to 
make available at a purchasing centre”, meaning 
, of —Offence held technical. 

Sub-r. (1) (2) of 1. 13 of Sugar Cane Rules has 
to be read with r. 11(7). Sub-r. (1) (2) distinctly 
lays down the words “as required byr. Lt (7)”. 
Under r. 11 (7) registers and records shall be kept 
at the purchasing centre. What sub-r. (1 (i) cf 
: is that all the registers and records 
as required by r. 11(7) shall be kept at the pur- 
chasing centre and shall be “made available”, which 
means shall be produced for inspection when asked 
for by the Inspector. The contention that the words 
“fails to make available at a purchasing centre”, 
does not mean that the register and other neces- 
sary papers should be kept at the purchasing 
centre is wrong. 
_ Held, that though the conviction of the accused 
in not producing necessary papers to the inspec- 
tion of the Inspector at the centre was correct, yet 
under the circumstances of the case and as this was 
the first offence of the accused, and there were no 
irregularities in keeping the registers, etc., by way 
of warning a nominal fine would meet the ends of 
justice. EMPEROR v. OHHOTEY LALL Oudh 670 
Suits Valuation Act (VII of 1887), s. 3. Ser 
„_ Court Fees Act, 1870, Sch. Il, Art, 22 675° 
———— 5,4, Ske Court Fees Act, 1870, Sch. II, 

Art, 22 675 
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—— -— 8 9, Sze Court Fees Act, 1887, ss. 7 (i9), 
8-A to R-E, 17,as amended by Bengal Act, 1933 794 

— 8.9, Sez U. P, Agriculturits’ Relief Act, 
1934, s. 3Ł (1) 653 

-————— §.11—Objection under, gives finality to 
decree in suit—Hxecuting Court, if can challenge 
decree on ground of under valuation. 

An objection under s 11, Suits Valuation Act, is to 
give finality tothe decree in the suit and ifn Court of 
revision is not entitled to interfere with the decree,- 
the implication is that the executing Oourt also 
cannot go behind the decree and say that the decree 
is without jurisdiction as if was made in a suit” 
which was undervalued. DwarKkanaTad MITRA Brswag- 
v. HEMANGINI KAR Cal. 474. 


Surety 
Sep Civil Procedure Code, 1908, O. XXI, Mog 





PC. 


‘Sep Criminal trial 862 
Surety bond. See deed 547 
Tarwad. Ses Malabar Law 268 
Temporary Injunction. See Injunction 800 


Tort -Damages—Subsidenceof butldings—Buildings 
not the cause òf subsidence—Damages,if include. 
their value—Action by owner of surface, if one in 
tort. 

. When it is established that the erection of the 
buildings on the land has not in any way contributed 
to the subsidenes of the buildings, the damages re- 
covered may include their value. i 

Obiter. Owner cf surface has aright to the rdi- 
nary enjoyment of his land. Where some one works 
up mines underneath hisland and causes subsidence 
of the surface, the infringement of the right is tortious. 
AMBALAL Kuora v. BIHAR Hosiery MILLS, Lrp. 

. Pat.19 
——--— Damages — Wrongful seizure through assist- 

‘ance of Court — Liability for consequences. 

An action for damages for wrongful seizure of goods 
or for trespass upon goods will lie in the Courts, and 
if the trespasser acts through the Courts, it does not 
thereby exempt from liability the person who sets the 
Court in motion. The fact that he used the Courts- 
for the purpose of his trespass is in itself no good: 
defence. He must be responsible for the natural and 
probable consequences of his acts, whether they arise- 
from the law’s delays or from any other cause 
UDHARAM VASSANMAL Vv, GRAHAMS TRADING Oo, Lop. 


Sind 622 

——~-— Malicious Prosecution. See Malicious 
Prosecution 767 
Trade Mark—Injunction—Infringement of trade 


mark. -Defendants using mark in piece-goods— 

Plaintiffs using same mark on balis of yarn—De- 

fendants subsequently using same mark on his yarn 

- Injunction,if can be granted to plaintiffs—Plaint- 

iffs' use held dishonest and illus. (w) to s. 54, Speci- 

. fic Relief Act (I of 1877) applied. . 

Where the defendants were using the same mark on 
his piece-goodsas the plaintifis were using on their- 
balls of thread, and subsequently, the defendants uaed 
the same mark for their yarn, the plaintiffs cannot be- 
granted injunction restraining the defendants from: 
using the mark on their yarn, since both cloth and 
yarn are goods of the same species: 

Held, in such a ease, (per Monroe and Coldstream, 
JJ., Jai Lal, J., contra), that illustration (w)to s. F4, 
Specific Relief Act, applied, as the use of the mark by 
the plaintiffs was not honest and as such they were. 
not entitled to injunction asked for R J. Woov& 
Co. v. Firm Kansat Ram Hans Rag Lak.553 

——_ ~— Right to use, is confined to article to which: 
it is afixed— Party, if can establish his right te 


. xeiv 
Trade mark—coneld. 


use it on allied goods — Mark must be associated 

with goods manufactured by person. 

Although in India the exclusive right to use a 
particular mark is confined to the article to which it 
is affixed, it is open to a party claiming a right in the 
particular mark to establish that it has been so 
identified and associated with his products that his 
name would suggest itself toa purchaseron seeing it 
on any other allied product. 

Nobody has any exclusive rightor ownership in 
any mark alone unless that mark is associated by use 


with a particular description or species of goods im-. 


ported or manufactured by him In such a case the 
person concerned becomes the owner of that trude 
mark but only with regard to that description or 
species of goods. 
The true test to see if thetwo goods are of the 
same species is whether the two sets of goods are so 
commonly dealt in by the same trader that his cus- 
tomers knowing his mark in connection with one set 
and seeing it uponthe other would be likely to 
suppose that it was used upon them also to indicate 
that they were his goods. R.J. Woop & Oo. v. Friem 
KANSHI Ram-Hans Ras Lah. 553 
Transfer of Property Act (IV of 1882). Sze 
Estoppel 949 
—— $, 3—Alttestation—Alttesting witness, whether 
should sign his name—Mere mark, if sufficient 
There is no provision oflaw requiring that the 
attesting witness should sign his name on the 
document. Ib isenough ifhe makes his mark on 
it. It is also not necessary that this mark should be 
attested by some body. M. R M. Firm v. Ma ENyo 
Rang. 613 
——_~- —S, 8. SEE Second appeal 289 
8. 43—Mortgagor representing himself to be 
authorised to transfer—Such person subsequently 
becoming owner—Morigage, if operative against 
property —Mortgagee, if bound to enquire—l stoppel, 
Where a person represents that he is authorised to 
transfer certain immovable property and mortgages 
such property, such m rigage shall, at the option 
of the mortgagee, operate on any interest which the 
mortgagor may subsequently acquire in such proper- 
ty. There is no obligation on the mortgagee to enquire 
whether the mortgegor had actually any authority 
to transfer, HEMAMAYEE CHoupURANI vy. AKBAR ALI 


Cal. 707 
—-——-§.53 Ses Hindu Law 





637 

——— 8S, 53— Debtor to several creditors gifting 
away property but still dealing with it as tf it 
belonged to him —Mortgage of itin favour of one 
of creditors—Gift held either fictitious or intended 
to defeat creditors. 

A debtor who was indebted to several creditors 
gifted away his property toa third person. Even 
after this he deal. with the property as if it belonged 
to him and few months after he mortgaged the pro- 
perty to one of his creditors : 

Held, thatthe only inference was that either the 
gift was wholly fictitious or that it was intended to 
defeat or delay the creditors generally and to defraud 
the mortgagee in particular, KANWAL SHRI v. BABU 
Lan Lah. 508 

s. 53 — Transfer which can be impeached 
under—Nature of —Fraudulent transfer, meaning 


of. 

A transfer which can be impeached under s. 53, 
Transfer of Property Act, is one in which the pro- 
perty is removed from the creditors for the benefit 
of the debtor, and if the debtor does not retain any 
benefit for himself and if it is found that the trans- 
for was for adequate consideration and made in 


- 
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satisfaction of genuine debts without reservation of 
any benefit to the debtor and in favour of a cre- 
ditor, then the transfer cannot be regarded as” 
fraudulent within the meaning of s. 53. GuarbHoya 
v Dropatta BI... ABI PRASAD Nag. 389 
- -————$. 53-A as amended in 1929—Scope—- 

Retrospective effect—Date of suit and not date of 

contract is relevant— Ejectment suit after amende 

ment—Defence under 3. 53-A—If can be had. 

It is not the making of the contract that 
brings the provisions of s 53-A of the Transfer‘ 
of Property Act into operation, but the filing: 
of the suit, and in considering whether this- 
section has retrospective effect or not, the Oourts 
have to consider that question only in refer- 
ence to the circumstances which bring the pro- 
visions thereof into effect, that is to say, to the 
filing of the suit. The section affects the defence 
which litigants may bring in certain circumstances 
in answer to asuit brought against them, and in 
considering] whether they are entitled to bring such- 
a defence, the date on which the agreement or the 
contract was entered into isirrelevant. What is re- 
levant is the date on which the suit was filed. 

A defendant in an action of ejectment may, in 
certain circumstances effectively plead possession 
under an unregistered contract of sale in defence 
to the action ifthe ejectment suit is brought after 
the section came into force, even though the con- 
tract was entered into before the section came into 


force. Ko Po Mo v. Maung Lo Kain Rang. 929 
m S. §5(1)(0'. See Limitation Act, 1208, 
Sch. I, Art. 116 680 


———--— $8.58 (C)— Mortgage by conditional sale— 
Construction—Held, deed was one of mortgage by 
conditional sale and noi of absolute sale witha 
condition of re-purchase. 

The distinction between a sale-deed with a con- 
dition of re-purchase and a mortgage by conditional 
sale is one of intention to be gathered from the deed 
itself, and the extrinsic evidence of surrounding - 
circumstances. 

Where the deed which was worded ina non-legal 
language was ostensibly a sale with, a provision that 
“if I tthe executant) pay the sale price to the vendees 
within a period of 8 years the vendees shall, without 
any excuse, return the property sold and after 8 years 
l shall have no right left for the return of the pro- 
perty,” the use in the deed of expressions such as, 
“the buyer” and “the seller" usually found in a deed 
of absolute sale, in itself cannot be a valuable guide 
in considering whether the transaction was a sale 
with a condition of re-purchase or a mortgage by 
conditional sale. It is difficult to say that there 
is anything in the wording of the deed which would 
enable one to say that it is on one sideor the other 
of the thin line which separates a sale with a con- 
dition from a mortgage by conditional sale, but so 
much canbe said that there is nothing in it which 
takes it out from the definition of a mort- 
gage by conditional sale as defined in 
s. 58 (e) of the Transfer of Property Act. The 
fact that the deed was executed after the addition 
of a proviso to s. 08 (e), should also be taken into con- 
sideration. One may, therefore, say that if the 
parties to the deed intended it to bea sale and nota 
mortgage, they had a very simple means of attaining. 
their object, namely putting the condition of re-trans- 
fer in a separate document, but they did not do go. 

Held, ina view of the fact that the deed in suit 
fulfilled the requirements of s, 58 of the Transfer of 
Property Act, and considering also the surrounding 
circumstances, that the deed was a mortgage by con- 


_ effect of nis own negligence. 
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ditional sale. FAZAL AHMAD Vv. AFAQUL RAHMAN 
Oudh 536 
S. 76 —Mortgugee in possesston—Liabtlity te 
account — Liability restricted only to portionin 
possession— Liability for what he has or without 
. wilful default might have received—Case of wilful 
default—Burden of establishing it, is on morigagor. 
Upon a strictly technical view, the mortgagee in 


_ possession is liable to account and that liability in 


some respects might be regarded as absolute, But 
before that liability can be enforced in favour of the 
mortgagors, it must he proved that the mortgagee had 
received possession by virtue of theagreement. That 
is a matter of proof and not presumption. The mort- 
gagee is only to be charged in respect of that part 
of which he had taken possession. 

The account usually directed against the mortgagee 
in possession ig of what he has, or without wilful 
default, might have received from the time of his 
taking possession. Under s. 76 (b), Transfer of Pro- 
perty Act, he must use hisbest endeavours to collect 
rents and profits. His liability in the first instance 
extends in favour of those interested in the equity of 
redemption. Under that liability if a mortgagee 
employs an agent fur collection of 1ents, he must ac- 
count fur all the rents which were or could be realiz- 
ed by that agent. But the burden of proving that he 
made the most of the mortgaged property while in 
possession does nut rest on the mortgagee as it is for 
the mortgagor to establish a case of wilful default. 
UnUNILAL bULAKHIDAg PATEL V. ABDUL KARIM i9,,AIKA 
SUB RATI Bom. 584 
— S. 76-—Mortgagor obstructing mortgagee's 

deuling with property Mortgagee cannot be churgea 

with wilful default—Liability for gross estimated 
rent of property. 

Even the liabiluy of a mortgagee in possession, 
although absolute in the abstract, might be reduced 
or qualified by the obstruction of the mortgagor to 
make the best use of the property. The mortgagor 
cannot keep quiet and seek afterwards by way of 
“penal inguiry” to chage the mortgagee with the 
A fortiori the mort- 
gagor who had caused obatiuction to the mortgagee’s 
dealing with the property, cannot seek for penal in- 
quiry and charge the mortgagee with wilful default 

The Court will not penulise the mortgagee if the 
mortgagor has contributed efiectively and successfully 
towards the mortgagee's failure to discharge his duty 
as a morigagee in possession, 

The moityagee is not always chargeable with the 
gross estimated rentof the property. The liability 
of the mortgagee for the omission to take drastic 
measures against the mortgagor must be limited by 
the circumstances of the case and he cannot be 18- 
quired to account for more than what he has received 
in the absence of proof that but for his gross default 
or mismanagement or fraud, he might. have received 
the full rent. CnUNILAL BULAKuIDAS PATEL v. ABDUL 
KARIM Sx Alku SUBHRATI Bom. 584 
$. 76 — Morigagor tenant under mortgagee 
under attornment ciause—Mortgagee, whether in 
possession. 

Where the mortgagor is allowed to remain asa 





_ tenant of the mortgagee under what is called an 


attornment clause in regard to such occupation, the 
mortgagee does not stand in the position of a mort- 
gages in possession, UnUNILAL BULAK, IDAS PATEL v. 
ABDUL KARIM Shalkn SUB. RATI Bom. 584 
S$. 82 —‘Contract to. contrary”, whether 
includes contract belween mortgagor and purchaser 
—Held, on facts, that defendants were not tiable to 
pay contribution, 
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Tand M properties were mortgaged to R but sub- 
sequently the mortgagor sold the property T to G, 
leaving the consideration with the vendee to pay off 
six previous mortgages including the mortgage to R. 
Upon J’s failure to satisfy the mortgagee ft, inspite 
of the fact thatenough money was left withG, R 
brought a suit and got a decree. In order to avoid 
sale of property T, in execution, the plaintiff, the 
guccessor-in-interest of G, paid the decretal amount 
and instituted a suit for contribution against defen- 
dants who had purchased the property M from the 
morigagor free from encumbrance after the sale of 
property T toG: | 

Held, that the mortgugor had received the value 
not ofthe equity of redemption in the property bat 
ofthe properties themselves; so it could not have 
been either in the contemplation of the mortgagor or 
ofthe purchasers of property M that the properties 
subsquenty purchased should be subject to 
any contribution under s. ¢2, Transfer of Property 
Act. The present must be regarded asa case, not in- 
deed of a ‘contract to the contrary’ within s. 2, but 
of a contract between the mortgagor and G, his trans- 
feree, the benefit of which had passed to the 
defendants who made subsequent purchases {free 
from encumbrance and who, therefore, were not liable 
to pay any contribution. a 

Gouris cannot introduce any extraneous principle 
to modify the liability to contribution imposed by 
s. 8z. 

“Contract to the contrary’ ins. 82 refers also to the 
contract between the mortgagur and a purchaser and 
not only to one between mortgagor and murtgagee. 
15RI PRASAD SINGH V. JAGAT PRASAD SING: = Patt. 187 

3.92 as amended by Act XX of 1929— 

“Mortgagor” ins. 92, if includes his transferee. 

The wholelaw of subrogation is now contained in 
ss. Yi and Yz andalso inss. 95 and 1U1 of the new Trans- 
fer of Property Act. TAIBAI v. WASUDEORAO 

Nag.142 FB 
—s5, 92 as amended by Act XX of 1929— 

Pura, 3 of s. 92, if cuts down para, 1. 

The third paragraph of s. 92% cannot be said to cut 
down paragraph: one, A lender might well have a 
statutory subrogation right under para. 1 as falling 
within the class delimited by s. Yl and not us being 
“a person who has advanced money”, or, he might only 
have a conventional right of subrogation. in this 
latter case he would come in only in virtue of 
para, 3 and thenhis contract must be in writing 
regsitered. ‘Tarsal p, WasUDEORAO Nag. 142 FB 
m $. 92 AB amendea by Act XX of 1929-- 

Part of ` sale consideration left with purchaser 

for paying off mortgagee—No registered agreement 

of subrogation—Purchaser tf can claim ti against 
iater mortgagee. 

A purchaser of a property witb whom is left part 
of the consideration of the sale in his favour for 





` paying ofa mortgage but in whose favour there is 


no express agreement of subrogation in writing re- 
gistered, is not entitled to claim subrogation as 
against a later mortgagee under s. 92 of the Trans- 
fer of Property Act as amended by Act XX of 
lyzy. TAIBAI v. WAsUDEORAO Nag 142 FB 
—s 92 as amended by Act XX of 1929 
—sSale of unincumbered free-hold — Terms dis- 
closing tha: incumbrance ıs to be paid off—Vendor 
noi recerving price but agreetng that purchaser shall 
puy prior mortyagee—~ Purchuser, tf deemed to 
advance money to vendor 

Where D has bought an unincumbered freehold 





‘on ‘tertus that a disclosed incumbrance is to be 


paid off, the vendor A muss redeem that incumbrance, 


XCV1 
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If A, instead of receiving the price and utilizing part 
of it to pay offthe priormortgagee B, agrees that 
„D shall pay B, A is not borrowing from Dbut A 
18 contracting with D that B shall be paid off by 
A out of the price due to him ina particular mode, 
that is, by D, for and on behalf of A, TAIBAI v. 





W ASUDEORAO Nag. 142 Fs 
- s. 92 as amended by Act XX of 1929— 
Scope of. 


The ‘mortgagor’ in s. 92 as amended, is not limited 
-to the very person who effected the mortgage but 
includes those persons deriving title from him by 
transfer of his equity. TarBar v. WASUDEORAO 

Nag. 142 FB 

8.92 —Subrogation — Mortgage must be 

redeemed in full—There must be registered agree- 
ment in writing by mortgagors. 

A person will not be entitled to subrogation in 
-the absence of a registered agreement in writing by 
the mortgagors, even if the payments had been fully 
made, and the mortgage redeemed in Lull. Similar- 
-ly he would not be subrogated, where he has failed 
to prove that he has made the full payment. DURGA 
. Narain Sineg v. Ram Kisaan Das Oudh 301 
—5.100, proviso—Nankar held charge on 

village —Auciron-purchaser purchasing village — 

Auction-purchuser deerce-hoider — Presumption as 

to notice — Whether bona fide transferee jor con- 

sideration without noti:e—Whether can have benefit 
of proviso to 5.100, Transfer of Property Act. 

The Nankar was in the nature of an under-pro- 
- priety right and was heritable as well as transferable. 
The VUourt of the Settlement Officer had decreed 
payment of the cash Nankar in accordance with the 
khewat prepared by the Extra Assistant Commis- 
-Bloner with the aid of arbitrators. This decree was 
passed in the year 1804 and was entered inthe khewat 
of that year and in the khewats of subsequent years. 
The decree did nct state that this Nankar was to be 
charge on the village : 

Hetd, that the omission of the mention of any 
charge in the decree was not intended to negative the 
cieation of a charge. It wasin tact an accidental 
omission to mention the charge and from the 
first settlementit was understood that this Nankar 
did voustitute a charge, . i r 

Held, also that where the decree-holder-auctiva- 
purchaser of the village became the mortgagee of the 
village, ıt must be presumed that he endeavoured to 
find vut the value of the property mortgaged to him. 
«is the property was a tulugqders estate in Oudh, it 

. was obviously of the utmost importance for him 
to gee tothe names of the under-propriet rs and their 
shares as the profits accruing to the superior pro- 
prietor would be considerably affected by the exist- 
ence of under-proprietois. Therefore, he must have 
examined the khewats and the wajib-ul-arz of this 
village, so that he had constructive notice of the 
charge. Consequently he could not at all be a bona 
jide transferee without notice and was, therefore, 
bound by this charge, 

Held, further that an auction-purchaser gets pro- 
perty subject to the same restrictions which the 
yudgment-debtor himself was subject to, and if the 

property is subject to any valid encumbrance, the 
purchaser gets it sabject to the same, The doctrine 
of equity does not here apply because 
private sales there is an implied warranty of title, 
there isnone in an auction-sale and he could not 
, take any benefit under proviso to s. 110, Transfer 
of Property Act, since the Transfer of Property Act 
. is not applicable to auction-purchasers, HAR Narain 
y. BANK OF UPEER INDIA Oudh 855 
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————§, 105 — Lease — Kabuliyat by person 
occupying premises—Owner accepting w— Whether 
amounts to lease—~Admissibility against executant 
in ejectment. l 
A registered kabuliyat executed by the person 

occupying the premises and accepted by the person 

owning the premises is not sufficient to bestow tite 
upon the person occupying the premises and can in 

no way be considered a lease as defined in s. 105; 

Transfer of Property Act. But such document is 

admissible against the executant himsslf and would 

entitle the owner to eject the person in occupation. 

Mo, AMMAD Hasan 9, BupDav All, 973 

s. 106—Lease of madgis — Provision as to 
notice toterminate —N ature of lease—Tenancy, if 
heritable. 

Leasehold interests are estates of inheritance, 
The plaintiff leased seven madgis in two lots ot 


‘five and two each to the grandfather of the defend- 


ants. The only clause dealing with the duration 
of the lease was in the following terms: “When- 
ever you want the madgis to be vacated you should 


‘duly inform me to that effect six months. before 


so that I will vacate the same six months after 
you inform me.” Later on a son of the original 
lessee passed a receipt for the rent of three madgis. 
The terms of the new lease were not the same but 
nothing was knowa about the terms of this new 
lease except that a rent of Ks. 3 a month was 


. reserved. On the,question whether the defendants 


inherited this lease: 
Held, s. 106, Transfer of Piopeity Act, applied, 


and that the tenancy was heritable and terminable 


upon notice, RAJIB HUSAIN v. Nawab YANUSKHAN ` 
Nag. 543 
s. 128 — Daughters of tenure-holder 
reingutshing rights in favour of reversioners — 
Keversioners taking over liability to pay debts— 
Liability to pay decretal debt for rent. 
Where on the death of a tenure-holder the tenure 
devolves on his daughters against whom arent decree 
has been obtained by the landlord and they relinquish 


—e 





' their interest to reversioners by a family arrange- 


ment and they take over the liability to pay 
debts under s. 128, Transfer of Property Act, the 


_reversioners as donees will be liable for the debts 


of the donors and it will be open to the landlord to 
sue them onthe basis ofthe family arrangement, 
SUDHAMOYEE BOSE v. ButsenpRA Natu Biswas 


Cal.121 

Trusts. 
SEE Uypress 458PC 
. SEE Hindu Law 993 PC 
‘See Will—Construction 173 


Company in possession of trust property— 
Suit for recovery —-1f can be brought under ordi- 
nary law. 

A company cannot be interested in the creation of 
a charitable trust; it is purely a religious matter 
and obviously a company can have no religion and 
any suit against a company for recovery of property 
of which it isin possession is a purely material matter 
which the trustees, when they are tirmly in the saddle, 
can bring if they then think fit, U. KYAI v, Suwz- 
BONTHA SETIYINGANA IELECTRIO LigHTING ASSOOIATION 

Kang. 976 
trust — Trust ‘by 





Creation of — Indefinite 
way of Dharmarth— Validity. 
A trust by way of dharmarths 15 void for indefinite- 

ness and cannot be enforced. Lan O „AND MB.URA v. 
Locan COMMITTEE oF MANAGEMENT, GURDWAZAS, 
AMBITSAR Lah. 173 
——— Suit for settling scheme and appointing 
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trustees—Prayer to vest property in trustees also 
prayed for—Court, tf can determine what property 
belongs to trust and pass decrees for possession 
against outside parties — Remedy of trustees — 
Sanction of Advocate-General under s. 92, Civil Pro- 
cedure Code (Act V of 1808), zf will be required. 
Where a suit is primarily a suit for settling a 
, s¢heme and for the initiation of a trust and for appoinat- 
‘ing trustees of the trust with a prayer for the 
vesting of the property in the trustees to be appoint- 
ed, it is wrong to enlarge the area of the case from 
creating a trust to determining what property belongs 
to that trust and passing decrees for possession of 
that property against outside parties. The case 
really thus becomes, to say the least, undesirable on 
the ground of multifariousness. Oncea trust has 
been constituted and trustees have been appointed 
together with a declaration vesting the property of 
the trust in the trustees, there will be nothing to 
atop those trustees from bringing suits, not under 
s. 92, Civil Procedure Oode, but under the ordinary 
law, for recovering property which is vested in them 
by way of charity of which they are trustees and 
for such suits no fiat of the Advocate-Gencral is 
necessary. U Kyarv. Sawesontua SETIYINGANA ELECO- 
TRIO DIGATING ASSOCIATION Rang. 976 
Trusts Act (Il 011882), s. 94. Sex Act of ga 


U. P. Agriculturists’ Relief Act (XXVII of 1934), 
ss. 2 (2),5, Chap, !V-—Person entitledito apply 
under s.5 or Chap. IV. l 
In cases other than those expressly covered by 

Expl. 2 to s. 2 (2), U. P. Agriculturists’ Relief Act, 

the karta or person actually recorded as holding 

the property or paying land revenue, etc., can only 
be treated as the agriculturist and the other mem- 
bers of the joint family cannot claim the same 
benefits and privileges It follows, therefore, that 
for the purposes of applications under s.5 or ap- 
plications under Chap. IV, the person recorded as 
owner or the person paying revenue, etc., is the only 
person who can apply, ALLAHABAD BANK, Lp, v. 
Prakasa Nata All. 951 
-$ 3. Sr U.P. Agriculturists Relief Act, 

1934, 5. 7 288 
s. 3—Interpretation of 8. 3, Proviso. 

The only possible interpretation to be puton the 
Proviso tos. 3is that the person referred to therein 
for whom a four years’ limit is prescribed is one who 
has made an application under Chap. III and to whom 
Chap. IVI, therefore applies. MUZAFFARNAGAR 
Bang, Crp. v. FATTA All. 593 
= § 3 (1) Proviso—In case of judgment- 

debtor mortgagor-agriculturist, instalments, “af 

can be spread over period exceeding four years. 

The Court has no jurisdiction to order instalments 
to be spread over a period exceeding four years, once 
it is established that the judgment-debtor is a mort- 
gagor agriculturist. Umrao ALI v. Rue SINGA 

All, 991 

— 88. 3,5—“Decree", in Proviso (1) to s. 3, 
refers to instalment decree for purposes of s. 5. 

For the purposes of 8. 5 of the Act, the meaning of 
the word “decree” in Proviso 1 to s. 311) is the decree 
for instalments and not the original decree which is 
converted into a decree for instalments. When a 
decree is converted into a new decree unders. 5, the 
Court can fix a period for payment by instalments 
starting from the date of the new decree and not 
necessarily from the date of the original decree. 
MUZAFFARNAGAR BANK, LTD. v. FATTA All, 593 
S. 4—S. 4, is imperative. 

The provisions of s. 4 are imperative and they 
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make it obligatory on a Court not to allow on any 

decres for money more future interest than at the 

rate prescribed by that section, MUZAFFARNAGAR 

Bank, Lro v. FATTA All. 593 

———— $8.4, 30~—S. 4 and s. 30, whether incon- 
sistent —Case coming under both—~Lower maximum 
governs the cage. 

There is absolutely no inconsistency between ss. 4 
ani 30 simply because the two sections prescribs 
different maxims beyond which rates of interast 
cannot g> If there are two maxima prescribed ania 
cass falls under both, then it will be the lower 
maximum which will govern the cass. Quite apart 
from that, the chapter deals primarily with the rate 
of interest on the loan itself and the Court is to pre- 
pare anaccount and reluce the amount of interest 
up to the date of the decree When it come to fix the 
rate for future interest, it is to be guided by the 
provisions of s. 4, unless that section is inapplic- 
able. MUZAFFARNAGAR Bank, Lrp v. Farra All. 593 
————=— 8,5, Sze Civil Procedure Code, 1908, i mA 
—— 8, 5, Seg U. P. Agriculturists Relief Act. 

1934, s 3 593 
-—— $, 5 (2)—Smal!l Cause Court is subordinate 

to District Court. 

Under s 3, Civil Procedure Code, the Court of 
Small Causes is subordinate to the District Gourt 
andthat is the sense in which the term ‘subordi- 
nate’ must have been used in the U.P. Agricul- 
turists’ Relief Act. Consequently an appeal from an 
order under s.5(2) of ths U. P. Agriculturist’ Relief 
Act passed by the Court of Small Causes lies not 
to the High Court but tothe Oourt of the District 
Judge. Kepar Nat: v, Sitam LAL ll 896 
ss. 5, 30-—-Objects of ss 5 and 30 stated. 

The objects of ss 5 ant 39 of the U.P. Agricul- 
turists Relief Act are quite different; s. 30 deals with 
reduction of interest only, whereas s.5 deals with the 
easy payment of tha decretal amount by instalments. 
The Court is empowered to allow the amount to 
spread over a longer period instead of compelling the 
debtor to pay up the amount immediately. Mozar- 
FARNAGAR Bank, LTD v FATTA All. 593 
s38, 7, 3—Provisions of 3.7, if mandatory— 

Agriculturist, carrying on business at place other 

than his residence—Suit against him on unsecured 

loan--Court at place of business, if can try the suit 

—Defendant questioning jurisdiction—If must 

invoke beneficial provisions of s. 3, also. 

The fact that the defendanta carries on some busi- 
ness at a place outside the district of his residencs or 
does somes trade does not affect the mandatory pro- 
visions of s. 7, Agriculturists’ Relief Act, if he is 
admittedly an agriculturist, residing and owning 
some lands in a district of U. P. The Court ata 
place where he carries on the business cannot try a 
suit against him for the recovery of an unsecured 
loan. And ifthe defendant questions the jurisdiction 
of such a Oourt to try the suit, itis not necessory for 
him to invoke before that very Court the beneficial 








provisions of s. 3 of the Act. ABDUL Hasan v. 
KHALIL ULLAH All 288 
Chap. HH — Mortgagor agriculturist ~ 


Chap. III, if applies — Decree converted into 
instalment decree — Date of decree—Judge order- 
ing payment by instalments — Few days more 
than that allowed by Act, allowed—Revision, if lies. 
A mortgagor agriculturist is an agriculturist to 
whom Chap. IIT of U. P. Agriculturists’ Relief Act 
applies, and therefore, ina case of a mortgage debt, 
the agriculturist debtor can ask the Court to order 
payment by instalments spread over a period of four 
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` years from the date of the decree. Where a decree | 


is converted into an instalment-decree, the date of the 
_ decree isthe date of the instalment-decree and not 
the date ofthe original decree. It is, therefore, open 
"to the Judge to grant instalments to be paid during a 
period of four years from the date of instalment 
decree, Where he has ordered payment by four 
instalments, but the time allowed is only afew days 
more than that allowed by the Act, the matter being 
of very little importance, the High Court should not 
interfere in revision. Umrao ALI v, Rur SINGH 
KR i All 991 
Chap. fll, ss.3,4, 30,5—Chap. III, if 
applies to asimple debtor. 

The whole of Chapter III, U. P. Agriculturists’ 
Relief Act, is altogether inapplicable to the case 
‘ofasimple debt in which there is no relation of 
mortgagor and mortgagee but only one between 
simple creditor and debtor. MUZAFFARNAGAR BANK, 
"LTD. v. FATTA All, 593 
-——-— S, 30. Ser U.P. Agriculturists Relief Act, 
- 1934, ss. 4,5 593 


w 5, 30 (2)— Decree passed after Act—Judg- 
ment-debtor, if can apply under s. 30 (2) after dec- 
ree, even when he allows decree to be passed 
without applying for benefits under the section. 

In snits decided after the I P Agriculturists' Relief 
Act came into fo e the defendant is not bound to 
apply for relief ereunder before decree is passed. 
Until decree has ssed there is no necessity toapply 
for relief. 

The words “al :dy passed” in s. 20 (2), U P. 
Agriculturists’ Rc sf Act refer to the date upon which 
the application u:uer 8. 30 was made. Wherea 
decree is passed after the Act, the judgment-debtor 
is entitled to apply under s 30 (2), eventhough he 
allows the decree to be passed against him without 
applying for benefits of the said section. His applica- 
tion for reduction of interest after the decrce is 
passde is not barred by s. 11, Civil Procedure Code. 
NARAIN SINGH v. BANKE Braarr LAL All. 224 


S, 30 (2)—Interest reduced without applica- 
- tion by judyment-debtor — But parties heard before 
~ passing order—Revision, if lies. 

` If the Court passing the decree has not reduced in- 
terest in accordance with s. 30 (1), U. P. Agriculturista’ 
Relief Act, it must do so upon application made to it 
by the judgment-debtor. Where, however, no applica- 
tion is made by the judgment-debtor and the Court of 
its own motion reduces the interest though it gives the 
parties an opportunity of being heard before it does 
eo, it cannot be said that the decree-holder has in 
any way been prejudiced. Though the decision of the 
Court reducing interest is not in accordance with the 
provisions of s. 80 (2) of the Act, yet it is not a case 
in which the High Court should interfere under its 
revisional powers. UMRAO ALI v. Rup SINGH 








All. 991 


S. 31 (1)—Suit under, nature of—Valua- 
tion of—Suits Valuation Act (VII of 1887), s. 9 
—Amended General Rules of January 11, 1936, 
Rule 28 (3). 

- A suit under s. 33, U. P. Agriculturists’ Relief Act, 

is 8 suit for accounts only and not a suit for accounts 

together with a claim to what may be found due on 
taking such accounts. Where the plaintiff merely asks 

for accounts, it should be valued as provided by r. 28 

(3) of the Amended General Rules of January 11, 1936, 

framed under s. 9, Suits Valuation Act, and the 
laintiff can value the suit at any sum between 
s. 100 and Rs. 500. Anis BEGAM v. SHAYAM SUNDER 


EAL ; All. 653 
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U.P. Court of Wards Act (IV 0f1912), s. 19 (3' 
‘Provlso—Collector omitting to pay entire amount’ 
—Creditor, if ‘can claim benefit of proviso, 

An omission on the part of the Collector to pay the 
entire amount does not estop the creditor claiming 
the benefit of the proviso contained in sub-s, (3) 
of s. 19, U, P. Court of Wards Act. Deputy Com- 
MISSIONER OF PARTABGARH V. Puras OCnranp Har 
NARAIN All. 881 
U.P. Encumbered Estates Act (XXV of 1934), 

ss. 4, 5, 6, 7 —Application under 3. 4—Duty of 

Collector before passing order under s. 8—Appli- 

cant producing cop, of such order before execut- 

ing Court—Decree-holder challenging ownership of 
applicant to property--Duty of executing Court, 
to inquire into ownership of applicant. 

Any person who is a landlord within the meaning 
of the U. P. Encumbered Estates Act and whose 
immovable proparty is encumbered with debts, is 
competent to apply to the Collector under s, 4, 
When the Collector is satisfied that the application 
was “duly made”, he has to actin accordance with 
s. 6, and as goon as a copy of the Oollector's 
order is handed to the applicant, he has a right 
by force of this independent statute fo present 
that order to the executing Court, and thereafter 
the provisions of s 7 would operate. Under s. 4 
of the Act it is the duty ofthe Collector to satisfy 
himself that the application had been made within 
one year after the date on which Ohap. III of the 
Act came into force, that the applicant was a 
“landlord” as defined in s. 2(g) of the Act, that his 
immovable property or a part thereof was en- 
cumbered with private debts and that his land or 
a portion thereof was within that District. 

Though the executing Court has to stay execu- 
tion on receipt of such copy, still if the decree- 
holder challenges the ownership ofthe applicant by 
alleging that the collusive nature of the transfer of the 
property to the applicant with a view to take advantage 
under the Act and thus to profit his transferor 
and that it was a merely paper transaction, the 
executing Court must inquire into such allegations 
and determineunder s.7 whether the applicant isthe 
owner of the property under execution. The fact that 
such inquiry may involve the investigation of his 
predecessor's title, is immaterial, JWALA PROSAD v, 
Har Prosap ji All. 285 
ss. 4, 6—Application under s. 4—Collecior 

accepting it and forwarding it to Special Judge— 

Jurisdiction of Special Judge to send it back for 

deciding questions which oughtto have been but 

were not raised before Collector. 

If the Collector entertains the application under 
s.4, U. P. Encumbered Estates Act, and aceepts it, 
it is not open to the Special Judge, to whom it is 
forwarded under s. 6, to refuse to proceed with if 
on the ground that the applicant was not entitled to 
apply under s.4 or that the Collector should not 
have treated the application as one “ duly made.” 
There isno provision in the Act which empowers a 
Special Judge to send backthe application to the 
Collector for the decision of a question which should 
have been raised before the Oollector originally but 
was not so raised and was subsequently raised be- 
fore the Special Judge. Nor is it open to the Special 
Judge to question the jurisdiction of the Oollector 
to entertain an application under s. 4. The juris- 
diction of the two authorities are clearly demarcat- 
ed by the Act. It is the Collector who is entitled 
to ‘accept’ applications under s,4 and make refer- 
ence to the Special Judge. Oncethe application is 
received by the Special Judge, he has no option but 
to follow the procedure laid down by the Act. “i re 


JODHA SINGH All, 32 


* 
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alangan yy, (D (b)—Applicability of, to suits ` for 


possession of immovable property—Claim for 
mesne profits, whether claim in respect of debt. 
Section 7 (1) (b), U. P. Encumbered Estates Act, 
is confined in its operation to suits in respect 
of any debts incurred before the passing of 
“the rder by the Collector under s. 6 of the Act, 
and has no applicationto suits for possession of im- 
movable property. 
The amount of mesne profits to which the rightfal 
„owner of the property is entitled is not fixed either by 
an agreement or by some statute and depends onthe 
result of the inquiry conducted by the Court with a 
view to ascertain the amount which the rightful 
owner of the property is entitled to get from the 
person in wrongful possession. “Mesne profits’ is, 
therefore, unliquidated damages Theclaim for mesne 
profits therefore is not a claim in respectofa debt 
|. within the meaning of s. 7 (1) (b) of the U.P. Encum- 
bered Estates Act. OHAMPA Devi v. Asa Devi 
l All, 956 
———— $8.7 (1), 6—Proceedings after sale but 
before confirmation - Whether proceedings in exe- 
cution—-Action by Collector under s. 6—Court, if 
justified in staying proceedings. 
The proceedings which a Court executing a dec- 
ree isto take, after the sale but before the final 
order of confirmation thereof, are proceedings in 
execution. They are clearly proceedings in respect 


of a public or private debt, to whichthe applicant ` 


under the U. P, Encumbered Estates Act, is subject, 
. Before the sale is confirmed, the debt due from the 
applicant cannot be liquidated: and ifthe debt is 
to be satisfied by the Court executing the decree, 


. it must first confirm thesale and then satisfy the 


debt by applying the sale proceeds for payment to 
the decree-holder, The Court is justified in staying 
proceedings on receipt of the information that the 
Oollector had taken action under s 6, U P. Encumber- 
ed Estates Act. In effect the execution proceedings in 
the lower Court would be of no avail if the pro- 
ceedings underthe U. P. Encumbered Estates Act 
are carried to their conclusion, BENARES BANK, LTD. v. 
JUGAL KISHORE All. 917 
———= $, 14 (7}—Special’ Judge passing order 
under Act, that “a money decree shall be passed 
in favour of creditorin respect of amount found 
due “— Commissioner appointed to find out exact 
amount —Order, if a decree—Court-fees. 
- The appeal was against a decision of a Special 
udge, under the U. P. Encumbered Estates Act. The 
operative portion of the lower Court's order under 
U. P. Encumbered Estates Act was as follows :— “A 
money decree shall be passed in favour of creditor 
No. 1. in respect of the amount found due.” A Com- 
missioner had been appointed to find out the exact 
amount due by the appellant to the opposite party : 

Held, that having regard to the definition of 
‘decree’ contained in the Code of Civil Frocedure, 
and to the provisions of s. 1417) of the U. P, 
Encumbered Estates Act, the decision appealed 
against was a decree and not an order JAGATJIT 
SINGH v. Munnoo BIBI Oudh 941 
U.P. Land Revenue Act (H! of 1901), Chap. 
, Vil—Joint and several liability of under-proprie- 

tors for rent—Liability originally joint and 

several—~Rent separately recorded about different 
khatas tn last settlement—Joint and several lia- 
bility, if affected. 

Where originally the liability of the under- 
proprietors for payment of rent to the talugdar was 
‘joint, the fact that atthe last settlement rent was 
separately recorded about the different khatas does 
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‘ otherwise a grave injustice would be done to tl 
. plaintifis; that the effect of the orders superseding 


“The plaintiff 


“award, if filed and madea rule 


by the award which would be binding 


xeir 
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not affect the joint and several liability of the 





under-proprietors for rent to the talugdar. Pritwt 
PAL SINGS y. BISHUNATA SINGH Ou th 918 
-—8. 111 — Limitation — Assistant Collector's 


order under s. 111, to institute civil suit within 
three months — Order reversed by Collector but 
restored by Commissioner —Time not extended— 
Appeal toRevenue Board dismissed—Time still not 
extended— Ciril suit, within three months of 
order of Revenue Board—Suit, held within time. 
_An Assistant Collector in whose Oourt the parti- 
tion proceedings were taking place, passed an order 
directing the plaintiffs to file a suit to establish their 
title tothe property in question within three months. 
This he did under the provisions of s. 111, U. P, 
Land Revenue Act. The plaintifis appealed before 
the expiry of the period of three months: the Collec- 
tor set aside the order of the Assistant Collector and 
directed the latter to enquire himself into the ques- 
tion of proprietary title. However, the defendants 
being dissatisfied with the Collector's order appealed 
to the Commissioner who, after ten months after the 
original order was passed, reversed the order of the 
Collector and restored the order of the Assistant Col- 
lector. No application was made to the Commissioner 
to extend the time. The plaintifs appealed against 
the decision of the Commissioner to the Board of 
Revenue, and the Board of Revenue dismissed the 
appeal and again no further time was given to the 
plaintiffs tofile the suit The suit was filed by the 
plaintiffs in the Civil Court. But both the lower 
Oourts had held that the suit was barred by time: 
Held, that the period of three months must be cal- 
culated from the final order of the Board of Revenue 


earlier order was to give the plaintiffs thr 
from the date of the last Sadar and the suit, es 
having been filed within three months of the last 
order was not barred by time. RAM NANDAN Rat v 
TILESHAR Far All. 28 
U. P. Municipalities Act ‘Il of 1916), ss. 321 184 
—Defendant applying for sanction to build 
Plaintiff objecting — Parties referring matter to 
arbitration, before sanction Award — Plaintiff 
applying to Civil Court for filing same— Meanwhile 
sanction yruen—Miling of award, if overrides s 32). 
Defendant applied to the Municipal Board for per- 
mission to build a latrine on a certain plot of land 
l objected. Before the sanction, the 
parties referred the matter to arbitration without 
the intervention. of the Court. The award was sub- 
mitted and the plaintiff applied to the Civil Court for 
filing the award. Meanwhile the Municipal Board 
gave itssanction. The defendant contended that the 
. ne of the Oourt, would 
a the provisions of s. 321, U. P. Municipalities 
ct : i 
Held, that under s 184, U. P. Municipalit 1 
sanction giver would not, beyond ia a, ri 
person to whom the sanction was given from any 
penalty or consequence to which he would otherwise 
be liable, confer or extinguish any right or disabili- 
ty, or operate as as estoppel or admission, or affect 
any title to property or have any other legal effect 
whatsoever. Whereas the sanction given by the 
Municipal Board and confirmed bythe District Ma- 
gistrate was binding on the defendant and the de- 
fendant could notgo against it, it did not confer 
or extiuguish any other right or disability. Such 
rights and disabilities would, of course, be governed 
between the 


parties and therefore, there would be no overriding of 
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the provisions of s. 321. Ram Prasan Gaasi Ram v. 
Bat KRISSEN All. 25 
U. P, Sugarcane Rules, Rule 13 (1) (D. See 

Sugarcane Act, 1934, s. 7 670 
U. P. Temporary Regulation of Execution Act 

(XXIV 0f 1934), ss. 6, 7—Maximum period of 

thirty days for deposit of 25 per cent. of amount 

due under decree, means thiry days from date of 

order andnot from date of application under s. 6 

—Time, if can be enlarged — Limits of—Civil 

Procedure Code (Act V of 1908), s. 148. 

The maximum period of thirty days which can be 
allowed by the Oourt under s. 7 of the U. P. Temporary 
Regulation of Execution Act for payment of the 25 
per cent, of the amount due under the decree, means 
thirty days from the date of the order, and not thirty 
days from the date of the application unders.6. It 
is conceivable that the application itself may not be 
put up before the Court and no order unders.7 
might be passed until afterthe expiry of thirty days 
from the date of the application. Even ordinarily it 
can seldom be possible for an order under s.7 to be 
passed on the very day on which the application is 
filed. Therefore if the period of thirty days is 
calculated from the date of the application, it woul | 
ordinarily be impossible to allow the maximum 
period in any case in which the order is not passed 
on the date of the making of the application. The 
context in which the words “not exceeding thirty 
days” have been used also supports the same inter- 
pretation. 

Under s. 148 of the Code of Civil Procedure and 
also iri the exercise of its inherent powers the Court 
has jurisdiction to enlarge the period fixed by it by 
its order, but the enlargement cannot extend beyond 


30 days. AMBIKA PRASAD V. AJOD: JA PRASAD 
Oudh 515 
Vakalatnama. See Civil Procedure Code, 1908, 
O. III, r. 4 736 


Vendor and purchaser—Sale of immovable proper- 
ty—Purchase-money left with vendee to pay credi- 
tors of vendor—Vend-e failing to pay, within rea- 
sonable time—Such money in hands of vendee, if 
can be attached in execution of decree against 
vendor. 

Sums left by a vendor with a vendee to whom he 
had sold some immovable property for payment to 
his creditors, but which were not so paid within a 
reasonable time cannot be said to be transferred in 
trust to the vendes in the legal sense ofthe expres- 
sions. He was merely directed to pay the amount 
to the creditors on behalf of the vendor, but when 
he failed todo so, the vendor must be held to be 
entitled to recover it. Such money in the hands 
of the vendee is liable to attachment in execu- 
tion of a decree against the vendor. Firma GUJAR 
MAL-KUNDANLAL v. Frem Paras Ram-Sunpar LAL 

Lah. 438 

Wagering contracts and speculation. Szz 
Contract 812 

Wakf—Construction. Ssu Muhammadan Law 33 

Whipping Act (IV of 1909), s. 4 (b)—Whipping, if 
can be given for attempt to commit offence under 
s. 377, Penal Code (Act XLV of 1860)—Criminal 
trial —Sentence. 

The sentence of whipping cannot be inflicted under 
the Whipping Act, 8. 4 (b), in the case of an attempt 
to commit an offence. Section 4, cl (b), does not 
apply to convictions under 8. 377 read with s. 511, 
Penal Code. Munsit Ram v. EMPEROR All, 905 
Will. Ses Muhammadan Law 384 
Construction. Seg Muhammadan Law sä 
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——-—— Construction — Appotntment of trustees 
specifically for collecting debts—Clause empowering 
trustees to sell property given in dbarmarth and 
spend proceeds in dharmarth— Trustees, whether 
entitled to manage property. 

Where a will appoints trustees specifically for 
collection of debts due on mortgages and otherewise, 
the clause further authorising them to sell tite pro? 
perty given in dharmarth and spend the sale pro- . 
ceeds in dharmarth, will not give the trustees 


power to manage dharmarth properties. LAL Ouanp 
Meira v Loca COMMITTEE or MANAGEMENT, 
Gurpwaras, AMRITSAR Lah, 173 


WORDS AND PHRASES:— 
—-—— ‘Ansha,' meaning of. 

The word Ansha, cannot suggest a division of the 
shebaita right, BiMAL Krisana Guoss v. Iswar RADHA 
BALLAN Jiu Cal. 161 

Chabutra and Qsara. Ser Landlord and tenant 


761 
Counterfeit, meaning of. Sze Penal Coda, 1880, 
s. 486 228 
Public auction, meaning of— Public must be 
given opportunity for competitive bidding, Sep 


Railways Act, 1890, ss. 55 (2) 56 (2) 439 
Workmen's Compensation. See Master and 
servant 496 (b) 





-Compensation is a sort of insurance. 

The compensation is nota remedy for negligence 
on the part of the employer but it is rather in 
the nature of insurance of the workman against 
certain risks of accident. SEORETARY oF STATE FOR 
INDIA IN CoUNCIL v. GREETA Nag. 705 
Workmen's Compensation Act (VII of 1923), 

8. 2 (1) (n)—“ Permanently employed”, meaning of 

—Whether means “habitually or continuously” 

works orone whois ‘permanently’ as opposed to 

‘temporarily’ engaged. 

The word “employment” has a two-fold meaning: 
It may mean (1) engagement, that is contract of 
service, or (2) work in the course of employment, 
It isin the latter sense that the word appears to 
have been usedin the list of persons described in 
Sch. II of the Workmen's Compensation Act, The 
expression “not permanently employed.........in any 
office. of a Railway” ins 2 (1) (mn) contemplates such 
servants as are not required to perform their duties 
continuously or habitually in the office, that is to 
say, in-door, but occasionally have to do out-door 
work in the course of theiremployment. The word 
“permanent” denotes continuity and the expression 
in its concrete application will mean not continu- 
ously workingin any “office”. This may appear 
to be a forced interpretation but it yields a sense 
which accords with the experience of practical 
life. The expression “permanently employed" does 
not mean a railway servant who is “permanently 
engaged” as opposed toone who is “temporarily 
engaged”. SzoRETARY OF STATE FOR INDIA IN CoUNCIL Y. 
GREETA Nag. 705 
=> s. 2 (1) (n)—Word “administrative” whether: 

ak qualifying “District and Sub-Divisional 

ce 14%. 





In s. 2(1) (n), Workmen's Compensation Act, 
the word “administrative” is not an adjective 
qualifying “District” and “Sub-Divisional Office”, 
SEORETARY OF STATE FoR INDIA IN CoUNCIL V. GREETA 

Nag. 705 

—8s. 2(3),3 (1), 8 (4) (5)—Right to com- 

pensation vesting in deceased dependent at time 

of his death—Such dependent dying before making 

claim—Right passes to legal representative and heir 
of such dependent. 
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Workmen's Compensation Act—contd. 


Where a workman dies, through some accident 
arising in course of his employment, leaving a 
widowed daughter, the only person, in the class of 
dependents, the right to the compensation money 
vests in her and it is not competent for the Oom- 
missioner to divest her of that right. It remains 
vested in her to the time of her death before mak- 
ing any claim to such compensation. Upon her death 
the right passes to her heirs or legal representa 
tives subject to the conditions of the Succession 
Act being complied with ‘Dependent’ in s. 

‘ Workmen's Compensation Act, includes the heirs or 
legal representatives of the dependent as defined 
by s. 2 where the dependent has died since the 


death of the workman. Pasupati Dutr v. KELVIN 
JUTE MILLS Cal. 414 
—_—_—~8, 3— Fitter injured while collecting scrap 


from under machine—No part of his duty—Injury 
held arose out of “added peril” and not out of or in 
. course of employment. 

A fitter went to find some scrap to make nuts 
and studs from the scrap heap under the machins 
which, when seb in motion, causzd a permanent in- 
jury to his hand rendering it almost useless. Ib wasthe 
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Workmen's Compensation -Act—concld. 


duty of the fitter when he wanted material for making 
nuts and studs not to go through the workshop and 
search for scrap under the machines. It was his 
duty to go to the store to get material for the making 
of nutsand studs, In fact they were prohibited from 
going through the machine shop to the store to get the 
scrap : 

Held, that the case fell within the class of cages of 
“added peril” to which the fitter had voluntarily and 
unnecessarily exposed himself, The injury did not 
arise out of and in the course of his employment and 
therefore he was not entitled to compensation. 


DEVIDAYAL RALYARAM V. SECRETARY OF STATE 
Sind 476 


s. 8 (4) (5). See Workmen's Compensation 
Act, 1928, ss. 2 (3), 3 (1) 414 


$.30— Appeal under s. 30 — Substantial 
question of law arising— Whole case is open. 
in an appeal under s. 30, Workmen's Compensation 
Act, ifa substantial question of law arises, the High 
Court can consider the case as a whole on points of 
factsas well as law. DevipayaL RALYARAM 9, SECRETARY 
OF STATE Sind 476 














PRIVY COUNCIL 
Appeal from the Bombay High Court 
November 5, 1937 
LORD ‘THANKERTON, Loro WRIGHT AND 
Siz GKORGE RANKIN 
‘Toe COMMISSIONER or INCOME-TAX, 
BOMBAY PRESIDENCY anp ADUN— 
APPELLANT 


VETSUS 
_ Taz SARANGPUR COTTON 
MANUFAOTURING COMPANY, 
LIMITED, or AHMEDABAD—RegsponpENtT 
Income Tax Act (XI of 1922), ss. 13, 10—S. 13, scope 
of—Whether reluies to method of making up statutory 
return for assessment—Method of accounting regularly 
employed coming within s. 13—Duty of Income-tax 
Officer -— Whether should prima facie accept profits 
shown by accounts. 
< Section 13, income Tax Act relates to a method of 
accounting regularly employed ,by the assessee for his 
own purpusês and does not relate to a method of 
making up the statutory return for assessment to 
income-tax. Secondly, the section clearly makes such 
amethodof accounting a compulsory basis of com- 
putation, unless, in the opinion of the Income-tax 
Officer, the income, profits and gains „cannot properly 
be deduced therefrom. Jt may well be that, though 
‘the protit brought oub in the accounts is not the true 
figure for income-tax purposes, the true tigure can be 
accurately deduced therefrom, ‘The simplest case 
would be where it appears on the face of the accounts 
that u stated deduction has been made for the pur- 
pose of a reserve, But there may weli be more com- 
plicated cases in which, nevertheless, it is possible to 
deduce the true profit from the accounts, and the 
Judgment of the Income-tax Officer under the proviso 
must be properly exercised. Ib is musleading to 
describe this duty of the Income-tax Oficer as a dis- 
cretionary power. p. 2, col. 2; p. 3, cul. L] 
Where the methoa of accuunting regularly employ- 
ed by the asseszee comes within the meaning of s. 13, 
it becomes the duty of the lucome-tax Otficer to cvn- 
sider whether, in his Judgment, the income, protits and 
gains for tae purpose of s. 10 could be properly 
deduced fromthe accounts. The view that the lucome- 
tax Ollicer is primu face envitied to accept the piotits 
shown by the accounts, wnere there is a method of 
: accounting regularly empioyed by tbe assesnes, is not 
g correct View. So Wuere Luat method does not in 
fact show the true incume, profits and gains, the In- 
come-tax Officer is nob 1lght in Computing income, 
prolits and gains in aveordance with that method. Gom- 
missioner of Lncome Lax, Bombay vy. Ahkmedavad New 
Cotton Milis Co, Lid. (1), distinguished. |p. 3, col. 2.] 
Messts. J. Miliaru ‘l'uwcker, K. U. and 
Hubert Liutl, for the Appellant. 
Mr. lt, P. Hills, ior whe Respondent. 
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from a judgment of the High Court of Judi- 
cature at Bombay, dated March 28, 1935, 
upon a question of law referred to the 
High Court by the present appellant under 
s. 66 of the Indian Income Tax Act, 1922. 

The question arises out of the assessment 
of the respondents to income-tax for the 
financial year ending March 31, 1932, and 
concerns the computation of the profits or 
gains of their business for the year of ac- 
count ending on December 31, 1930, under 
s. 10 of the Act. 

The respondents are a limited liability 
Company doing business at Ahmedabad as 
manufacturers of cloth and yarn. For the 
purpose of their assessment for the year 
ending March 31, 1932, they made a return 
under s. 22 (L) of the Act on July 18, 1931, 
tothe Income-tax Officer, which consisted 
of (a) a copy of the audited balance sheet 
and profit and loss account of the Com- 
pany for the accounting year ending on 
December 31, 1930, which showed the profit 
for the year as Rs. 2,64,086, (b) a return of 
the total income of the Company for as- 
sessment, which included the income, pro- 
fits and gains as per profit and loss account 
for the accounting year as Rs. 1,99,0s6, and 
(c) a covering letter which explamed the 
adjustment of the figure in the profit and 
loss account so as to arrive at the figure 
of income in the return, and which was in 


the following terms :— 

“We herewith beg to enclose the Income-tax Form 
No. 4449 for the year 1931-32 duly filled in show- 
ing therein the profits as perstatement shown be- 
low, which please receive and pass the receipts for 
the same. 


5, 

2,63,086 Profit—as per Balance Sheet for the year 
ending December 31, 1930. 

3,438,353 Add—Ditlerence for the undervaluation in 
stock at the end of 1930 (at Market 
rate). 





6,07,439 
397,631 Less—Diffcrence for the undervaluation in 
stock at the end of 1929. l 


2,09,805 l 
10,719 Less—Premium received by sale of Govern- 
i ment Bond of 1932. h 


199,086 
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“The printed copy of the Balance Sheet for the 
year 1930 is enclosed herewith which please note.” 

On receipt of the above return the 
Income-tax Officer issued a notice under 
5. 23 (2) ofthe Act on the assessees to pro- 
duce evidence in support thereof, :and, in 
compliance, the assessees duly produced 
their closed accounts for the accounting 
year. The assessees contended, before the 
Income-tax Officer, 

(1) that the undervaluation of the closing 
stock of the assessee Company for the year 
1929 disallowed by Rs. 3,97,634 in the 
assessment year 1930-51, should be allowed 
as an addition in the opening stock of the 
current 1930,and thatthe undervaluation 
‘of the closing stock of the Oompany by 
Rs. 3,589,966, should also be added in the 
closing stock ofthe Company in the current 
assessment ; 

(2) that the method of adopting the 
undervaluations of the opening as well 
as closing stocks was adopted by this 
office in previous assessments and that it 
should not be departed from in the current 
year's assessment; _ 

(3) that the ruling in the case of 
Commissioner Income Tax, Bombay v. 
Ahmedabad New Cotton Mills Co., Ltd. (1) is 
also in consonance with the method adopt- 
ed by this office in considering the under- 
valuations of both the opening and closing 
stocks in computing the income of the 
Company for income-tax purposes. j 

In his assessment order of February 26, 
1932, the Income-tax Officer states — 

“As regards above contentions, according to the 
Privy Council’s decision in Commissioner, Income 
Tax, Bombay v, Ahmedabad New Cotton Mills 
Co., Ltd. (1) I understand that, if the nnder- 
valuation of the closing stock of any assessee 
is considered in the assessment in any year, the 
undervaluation of the opening stock should also be 
considered in his assessment of that year ; but if the 
undervaluation of the closing stock is not considered 
in the assessment, the undervaluation of the opening 
stock should also be left out of the same assessment. 
I accordingly set aside the question of the undervalu- 
ations of the opening as well as closing stocks of the 
assesses Company inthe current year’s assessment, 
and accept the profit of Rs. 2,64,0d0, shown in the 
statement of the profit and loss account of the Oom- 
pany. Under the circumstances, the claim of the 


assesses Company for Rs. 37,608, as a deduction from 
the current year's assessment is rejected.” 


On an appeal by the assessees, the Assis- 
tant Commissioner of Income-tax confirmed 
the assessment by his order dated Novem- 
ber 22, 1932. The assessees then applied 
to the present appellant to review the above 
orders under s. 33 of the Act, or, alternative- 

(1) 57 I A21; 121 Ind, Oas. 543; A 1 R1930 P O 56; 
Ind. Rul. (1930, P O 79; (1830) A L J-76; 31 L W 297; 
34 C W N 262; 32 Bom. L R 358; 51 C L J 128; 58 M 
L J 204; 54 B 213; (1930) M W N 343 @ 0). 
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ly, to make a reference of questions of law 
to the High Court under s. 66 (2) of the 
Act. The appellant declined to review the 
orders, and, on the ground that no legal 
point was involved, he also declined to make 
the reference. Thereafter the High Court, 
on an application by the assesseess under 
s. 66 (3) of the Act, required the appellant to 
make a reference, and he made the present 
reference withthe question of law as formu- 
lated by the High Court, vizt.— 

“Whether in view of the provisions of s, 13 of the 
Income Tax Act or otherwise the Income-tax Officer 
was rightin computing for the purpose of s. 10 of 
that Act income, profits and gains in accordance with 
the method of accounting regularly employed by the 
assesses whether or not that method in fact shows 
the true income, profits and gains.” He 
The appellant suggested the substitution of 
another question, but hissuggestion was not 
adopted by the High Court. The Court, 
however, without referring the case back 
amended the question referred as follows:— 

“Whether, in the circumstances of the case the In- 
come-tax Officer was entitled to compute the income, 
profits and gains of the assessees upon the basis 
of the printed copy of the profit and loss account sent, 
with the letter of the assessees of July 18, 1931, with- 
out regard to any undervaluation ofthe stock which 
may have been or may be proved to have been made. 

By their order, dated March 28, 1935, the 
High .Court amended the queslion accord- 
ingly and answered the amended question 
in the negative. Their opinion was that 
the covering letter of July 18, 1931, formed 
part of the method of accounting employed 
by the assessees within the meaning of 
s. 13 of the Act, and that the Income-tax 
Officer was not entitled to split up the 
method of accounting and to regard the 
profit and loss account apart from the 
covering letter; that the Income-tax - Officer 
had only accepted a portion of the method, 
without taking the method as a whole, which 
he was not entitled to do. They therefore 
held that the matter was still at large for 
the proper decision of the Income-tax 
Officer. ; 

Their Lordships find themselves unable to 
agree with the view of the High Court as to 
the meaning of s. 13 of the Act, which pro- 
vides as follows: — : 

“13. Income, profits and gains shall be computed 
for the purposes of ss. 10, ll and 12 in accordance 
with the method of accounting regularly employed by 
the assgessee:™ l 

“Provided that, if no method of accounting has been 
regularly employed, or if the method employed is 
such that, inthe opinion of the Income-tax Officer, 
the income, profits and gains cannot properly be 
deduced therefrom, thon the computation shall be made 
upon such basis and in such manner as the Income- 
tax Officer may determine.” 


Their Lordships are clearly of opinion that 
the section relates to amethod of accounting 
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regularly employed by the assessee for his 
own purposes—in this case for the purposes 
of the Company's business—and does not 
Telate toa method of making upthe statutory 
return for assessment to income-tax. Second- 
ly, the section clearly makes such a method 
of acgounting a compulsory basis of compu- 
ation, unless,in the opinion of the Income- 
tax Officer, the income, profits and gains 
cannot properly be deduced therefrom. It 
may well be that, though the profit brought 
out in the accounts is not the true figure 
for Income-tax purposes, the true figure 
can be accurately deduced therefrom. 
The simplest case would be where it appears 
on the face of the accounts that a stated 
deduction has been made for the purpose 
of a reserve. But there may well be more 
complicated cases in which, nevertheless, it 
18 possible to deduce the true profit from 
the accounts, and the judgment of the 
Income-tax Officer under the proviso must 
be properly exercised. It is misleading to 
describe this duty of the Income-tax Officer 
as a discretionary power. 

Despite. some statements in the reference, 
which will be referred tolater, their Lord- 


ships agree with the High Court that the - 


facta stated make clear that here the income- 
tax Officer has never exercised his judg- 
ment under the proviso, and their Lord- 
ships are further of opinion that, if he had 
so exercised his judgment, the Income-tax 
Officer would not reasonably have come to 
any other opinion than that the profit shown 
in the profit and loss account could not be 
the true figure for Income-tax purposes. 


It is necessary now to consider some of the 
Statements to be found in the reference, in 
addition to the passage already cited from 
the assessment order of the Income-tax 
Officer. In the order of the Assistant 
Commissioner on the appeal the following 
passages occur.— 


“It is only for the past five years thatthe opening 
and closing stocks have been re-valued because they 


were found to be grossly undervalued, but the Income- 


tax Officer, now tinding that the stocks (opening and 
closing) are being systematically and regularly valued 
at lower rates, he has deemed it fit to accept the 
profits as shown by accounts, ag accordidg to him the 
accounts do show real profits, Under s. 13 of the 
Act ‘Income, profits and gains shall be compated for 
the purposes of es, 10 (business), 11 and 12, in accord- 
ance with the method of accounting regularly em- 
_ ployed by the assegsee,’ In this case the method of 
accounting has been found to be regularly and 
properly employed, hence the Income-tax Officer was 
prima Jacte entitled to accept the profits shown by the 
accounts ... Atany rate, the Privy Council decision 
nowhere forbids the Income-tax Officer to accept the 
profits shown by the accounts in future, as a matter of 
fact, the decision relates to one year only, and if the 
Income-tax Officer has now accepted the accounts, I 
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think he was quite within his powers to do so for the 
discretion vests in him and if is absolute. 

“Perhaps, I should also remark here that the 
Income-tax Officer has not in this case put any 
fictitious values of stocks of goods of his own, nor 
has he thus taken any fictitious profits. As a 
matter of fact, the Company admits that they do 
not keep proper cost accounts and that the cost 
price worked out for re-valuation of stocks is also 
approximate. Thus the re-valued stocks also do not 
show real profits. What strikes me rather strange 
is that while the duly audited and certified balance- 
sheet and profits and loss account according to the 
Company is presented to the shareholders as re- 
presenting the true state of affairs and real profitsof the 
Company, the Company say to the Income T'ax Depart- 
ment that the profits shown by them in their accounts 
and certified and duly audited balance-sheet and, 
profit and loss account is unreal, 

Two important findings of fact are made 
in the letter of reference, viz, (1) the 
assessees have been found to have been 
regularly adopting all along the method of 
accounting which they followed for the 
year 1930, and (2) the method of valuation 
of stocks by taking some price under both 
cost and market price adopted for the 
year 1930 has been regularly employed by 


them for years past. 


This makes clear that the method of 
accounting regularly employed by the res- 
pondente comes within the meaning of s. 13, 
and it, therefore, became the duty of, the 
Income-tax Officer to consider whether, in 
his judgment, the income, profits and gains 
for the purpose of s. 10 could be properly 
deduced from the accounts. In their Lord- 
ships’ opinion itis abundantly clear that 
he never applied his mind to this question, 
but held himself entitled to hold the res- 
pondents to the figures of profit brought out 
in these accounts. The Assistant Commis- 
sioner took the same view, although he 
recognised that these figures ,did not show 
real profits. The views expressed by these 
two officers makes itimpossible to accept 
three statements by the appellant in the 
letter of reference, viz-, (a) In para. 4, 
“After examination of the accounts, the 
Income-tax Officer being satisied that the 
accounts showed the true income, profits or 
gains, accepted them,” (b) in para, 95, “The 
Income-tax Officer, however, accepted as 
correct the profit of Rs. 2,64,086 as shown 
in the assessees’ profit and loss account and 
considered that there was no need to re- 
value the stocks,” and (c) in para. 8, “The 
Income-tax Officer's finding was that the 
true income, profits and gains of the asses- 
sees could be properly deduced for the 
calendar year 1930 from the above method 
of accounts regularly employed by the as» 
sessees, ” 

These statements ate quite inconsisten 


>å 
with the statements already referred to, 
and, further, the facts would seem to show 
that the Income-tax Officer could not 
reasonably have ceme to the conclusion that 
the profit shown in the profit and loss ac- 
count was the true profit for Income-tax 
purposes. fi is found that the undervaluas 
tion inthe 1930 accounts is of the same 
nature and on the same basis as that in 
- previous accounts, which is referred to by 
the Assistant Commissioner ag gross under- 
Valuation. This is confirmed by the actual 
figures; taking the undervaluation of the 
closing stocks in the previcus assessments, 
which, except in the present year, have 
been taken as the undervaluation of the 
opening stock in the succeeding assessment, 
the figures are as follows :— 


Year of . Year of Under- 
Assessment. Account. valuation. 
1927-28 1926 3,86,642 
1928-29 1927 4,195,208 
1929-30 1928 -3,15,127 
1930-31 1929 . 59, ,6354 


The last figure is that claimed by the 
assessees as the undervaluation of the open- 
ing stock in the accounting year of 1930, 
which is here in question. The Income- 
tax Officer could not reasonably conclude 
that the true profits could be properly deduc- 
ed from a gross undervaluation. Lastly, if 
there were any doubt, tne appellant him- 
self has put the matter beyond possibility of 
doubt by the statement in his order of 
. April 16, 1933, that the object of the under- 
Valuation was the creation of a “secret” 
reserve, 
profits, so as not to be included in the 
profits shown to the shareholders by the 
protit and loss account and balance-sheet, 
but which constitute part of the taxable 
prouts. This negatives any suggestion that 
these accounts show the true profit for 
income-tax purposes. 

Their Lordships desire to add that the 
view of the Assistant Commissioner, tnat 
the Income-tax Utlicer is prima facie 
entitled to accept the prolits shown by the 
accounts, where there isa meshod of ac- 
counting regularly employed by the asses- 
see, is not a correct view. It is the duty 
of the [ucome-tax Officer, where there is 
such a method of accounting, to consider 
whether the income, prolits and gains can 
properly be deduced therefrom, and to 
proceed according to his judgment on this 
‘question. It is clear that the Income-tax 
Officer acted on the same view as that ex- 
pressed by the Assistant Commissioner, and 
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.Charge of his duty under s. 


which involves the retention of.. 
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did not perform the duty.above stated: The 
case of Commissioner, Income Tax, Bombay 
Ahmedabad New Cotton Mills Co., Lid. (1), 
is of no assistance on the present question. 

Their Lordships prefer the original ques- 
tion formulated by the High Court and 
embodied in the letter of reference, subject 
to the conclusion of their Lordships that’ 
the facts show that the method of account- 
ing regularly employed by the assessees do 
not show the true income, profits or gains, 
and the question should, therefore, be 
amended as follows: — 

“Whether in view of the provisions ofs. 13 of 
the Income Tax Act or otherwise the Inccme-tax 
Officer was right in computing for the purpose of 
8. 10 of that Act income, profits and gains in ac- 
cordance with the method of accounting regularly 
employed by the assessee, when that method infact 
does not show the true income, profits and gains.” 

This question falls to be answered in the 
negative. It will now befor the Income- 
tax Officer to proceed to the proper dis- 
13, in light 
of the opinions above expressed, and 
doubtless, his experience in the preceding 
years’ assessments will assist him in reach- 
ing a proper decision. 

Their Lordships will, therefore, humbly 
advise His Majesty that the order of the 
High Court of March 28, 1935, should be 
varied by substitution of the amended ques- 
tion above set forth, which should be an- 
swered in the negative, and that the appeal 
should be dismissed with costs. 

D. Appeal dismissed, 

Solicitor for the Appellant :—The India 
Office. 

Solicitors for the Respondent :—Messrs. 
Barrow Rogers & Nevill, 





PATNA HIGH COURT 
Civil Revision Petition No..273 of 1937 
August 16, 1937 
COURTNEY-TEEREL, C.J. AND MANOHAR 
LALL, J. 
Babu GOPAL BUX RAT AND 0T8ERS 
— PETITIONERS 
versus 
Shrimali MANKALI DEVI—Oppositgz 
Party 

Execution—Executton of decree for possession— 
Third person found bona fide in possesston—Ezxecut- 
ing Court, tf can go into question of title—Decree- 
holder's remedy. 

Where a person holding a decree for possession of 
certain property against the judgment-debtor, exe- 
cutes it but a third person is found bena fide in 
possession of the same, ths Court executing the dec- 
res can deal only with the question of bona fide pos- 
session and not with the question of title. The dec- 
ree-holder must file a separate suit for possession to 
decide the question of title, 
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O. R. P. from an order of the Deputy 
Magistrate, Sub-Judge, Palamau, dated 
February 16, 1937. 

Messrs. B. C. De and Ghulam Muhammad, 
for the Petitioners. 

Sir Manmatha Nath Mukherjee and 
Messrg. P. Jha and M. N. Pal, for the 
Opposite Party. ; 
-Order.—This isan application for the 
revision of a decision by the Deputy 
Magistrate, Subordinate Judge of Palamau, 
in an execution case. The petitioner Babu 
Gopal Bux Rai sued certain persons on 
March 8, 1924, to recover possession of an 
estate. While this suit was pending, the 
predecessor-in-interest of the opposite party 
brought a suit against the person at that 
time in possession of the estate to recover 
the price of certain motor fuel supplied. 
He obtained a money decree, and in execu- 
tion of that decree, he put up some of the 
property consisting of a village in the estate 
for sale and he bought the village at ‘the 
sale, the sale taking place in the year 1933. 
The suit by the applicant for recovery of 
the estate itself went through various vissi- 
citudes and ultimately the plaintiff was 
successful and obtained a decree for pos- 
sion of the estate. When he attempted to 
take delivery of possession he found the 
opposite party in possession of the village 
which had been purchased in execution of the 
money decree and itis said on behalf of 
the opposite party that as a matter of fact 
the sale took place in execution proceed- 
ings to which the applicant was made a 
party and that, therefore, he is bound by 
the execution sale. The applicant then ap- 
plied under O. XXI, r. 35, for the process 
of the Court to oust the opposite party 
from possessicn and the opposite party put 
In an objection to delivery of possession 
On the ground that she was bona fide in 
possession. 

Ib is. contended on behalf of Gopal Bux 
Rai that the opposite party who has already 
obtained possession of the village was 
bound by the judgment ultimately obtained 
by him for possession of the village on the 
analogy of the doctrine of lis pendens. On 
the other hand, the point taken by the 
opposite party is thatshe isa person bona 
jide in possession on her own account and 
that asthe question of title cannot be de- 
cided in execution prcceedings, he, the ap- 
plicant, should bring a suit. It is very 
clear that both sides have a bona fide 
claim tothe property in question and that 
the opposite party is in possession. There- 
fore, Gopal Bux Rai the applicant has no 
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course but to bring a suit forthe posses 
Sion of the property when the question of 
title and the question of priority of his 
decree and the opposite party's title by 
reason of her purchase in execution sale 
may be properly adjudicated upon. 

The executing Court has merely to-deal 
with the question of bona fide possession, 
and the legal merits of the title must be 
left to a subsequent suit. For this reason, 
the application in civil revision must fail, 
the decisicn of the Subordinate Judge 
being right. It is dismissed with costs which 
we assesss at two gold mohurs. 

D. Application dismissed. 





PRIVY COUNCIL 
Appeal from the Oudh Chief Court 
November 2, 1937 
Lorp THANKERTON, Lorp Wricat 
AND Sir GEORGE RANKIN. 
RAJA RAM —APPSLLANT 
VETSUS 
RAJA BAKHSH SINGH AND OTHERS — 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 52, 53, 
0. II, r.1, IX, r. 6—~Members of joint Hindu. 
family executing mortgage—One of executants dying 
—Suit on mortgage—Remaining mortgagor with sons 
and grandsons of deceased mortgagor, impleaded as 
defendants—Suit against grandsons dismissed with 
cost—Execution of decree against sons and also 
against grandsons and their interest in family prop- 
erty—Held, that the mortgagor should have appealed 
against decree and that the grandsons could not be 
made liable under decree. 

B and C members of a joint Hindu family govern- 
ed by the Mitakshara, executed a mortgage-deed in 
favour of the appellant, R. Bhaving died the appel- 
lant brought a suit in the Court of the Subordinate 
Judge to enforce the mortgage. Inaddition to C and 
other persons, he sued B's two sons, and five grandsons 
of B. The suit against the five grandsons of B was dis- 
missed with costs. The appellant applied for execution 
of this decree, not only against C and the two sons of 
B, but also against the five grandsons of B and their 
interest in the family property, notwithstanding that 
they had been dismissed from his suit with costs ; 

Held, that if the debt in question was not con- 
tracted for purposes regarded as immoral by fhe 
Hindu Law, and if the grandsons of B were liable 
therefor tothe extent oftheir interest in the joint 
family property, then the Subordinate Judge's decree 
was erroneous, The appellant should have appealed 
therefrom, claiming that, instead of dismissing the 
suit as against the grandsons the Subordinate 
Judge should have given decree against them in 
like manner as against the other defendants namely, 
as representatives of B for a sum to be realised out 
of any property of B come to their bands. Such a 
deeree passed in accordance with s 52 of the Code 
of Civil Procedure would have attracte | the opera- 
tion of 8.53, and the grandson's interests-:in the 
joint property would have been liable to attachment 
under the decree notwithstanding that such interests 
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were not “ property of the deceased "in the strict 
meaning of those words. The grandsons having been 
dismissed from the suit with costs could not be 
made liable under the decree. 


Mr. M. H. Raschid, for the Appellant. 

. ` Messrs. L. M. D. de’Silva, Behari Lal 
Anantani, for the Respondents. 

Sir George Rankin—On November 
15, 1920, two persons named Badri Singh 
and Chandika Singh,members of a joint 
Hindu family governed by the Mitakshara, 
executed a mortgage-deed in favour of the 
appellant, Raja Ram. Badri Singh having 
died, the appellant on August 25, 1930, 
brought a suit in the Court of the Subor- 
dinate Judge at Hardoi to enforce the 
mortgage. He impleaded 17 defendants. 
In addition to Chandika Singh (defendant 
No. 3) and other persons, he sued Badri 
Singh 8 two sons, Gaya Singh and Randhir 
Singh (defendants Nos. l'and 2), and their 
five sons (grandsons of Badri Singh) (de- 
fendants Nos.8 to 12), who are now the 
five respondents to this appeal. 

The relationship of the defendants to 
the suit may be exhibited as follows :— 














MANNA SINGH 
Ati Ge E | 
ai aa Badri Singh 
| 
Chandika Singh J a Baha- 
(Defendant dur Singh 
No. 3) 
Defendant 
Defendants No. 4. 
Nos, 13—17, 
| 
| 
Qaya Singh Randhir Singh 
(Defendent (Defendant 
No. 1) No, D 


, | 
| 
Raja Bakhsh Rampal Singh 





Singh _ (Defendant 
(Defendant No. 9.) 
Na. 8.) 
i | 
Babu es Lalji Singh Munwan Singh 
(Defendant (Defendant (Defendant 
No. 10.) No. 11.) No. 12.) 


For reasons which may or may not have 
been, valid, regard being had to the case 
made by the plaintiff, the decision of the 
Subordinate Judge, dated May 13, 1931, was 
as follows:— 

“The rasult is that a simple money decree can 
only be passed on the basisof the deed in suit 
as against the estate of Badri Singh and against 
the defendant No. 3 personally. 

I, therefore, decree the sum of Rs. 19,500 with 
costs, interest at the. contract rate on Rs, 10,000 
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during the pendency of the suit and future in- 
terest at 6 per cent. per annum on thé entire 
decretal amount as against the defendant No. 3 
personally and against the estate of Badri Singh 
in’ the hands of the defendants Nos. 1 and 2 
under r. 1, O. XX and r. 6, O. IX, Sch. I, Civil 
Procedure (ode. The suit is dismissed as against 
the other defendants. The defendants Nos. 4, 7 
and 8 to 17 will get their respective costs frem. tha 
plaintiff,’ 

On May 15, 1931, the appellant applied 
for execution‘of this decree, not only against 
Chandika Singh and the two sonsof Badri’ 
Singh, but also against the present res- 
pondents and their interest in the family 
preperty, notwithstanding that they had 
been dismissed from his suit with costs. 
The latter objected that execution of the 
decree could not be had against them, but 
on October 27, 1931, the Subordinate 
Judge, on the ground that the whole family 
estate was liable for Badri Singh's debt, 
dismissed their objections and allowed 
execution to proceed. On appeal the Chief 
Court of Oudh set aside this order, and 
directed (February .27, 1933) that the in- 
terest of the respondents'in the family 
property be released from attachment. 
This isthe decision of.which the. appellant 
complains. 


Their Lordships are of opinion that the 
decision is correct. If the debt in ques- 
tion was not contracted for purposes re- 
garded as immoral by the Hindu Law, and 
if the respondents being grandsons of 
Badri Singh were liable therefor to the 
extent of their interest in the joint family 
property, then the Subordinate Judge's 
decree of May 13, 1931, was erroneous. 
The appellant should have appealed there- 
from, Claiming that, instead of dismissing 
the suit as against the respondents, the 
Subordinate Judge should have given dec- 
ree against them in like manner as against 
defendants Nos. 1 to 3, namely, as repre- 
sentatives of Badri Singh for a sum to be 
realised out of any property of Badri 
Singh come to their hands. Such a decree 
passed in accordance with s. 52 of the Code 
of Civil Procedure would have, attracted the 
operation of s. 53, and the respondents’ 
interest in the joint property would have 
been liable to attachment under the decree 
notwithstanding that such interests were 
not “property of the deceased” in the strict 
meaning of those words. The same result 
might have been attained in more ways 
than one had the appellant recovered judg- 
ment against Badri Singh in his life-time. 
But the interests of the respondents cannot 
be . regarded as ‘property of their deceased. 
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ancestor come to the hands of their co- 
parceners, defendants Nos. 1 to 3 or any 
of them. The respondenis having been 
dismissed from the suit with costs cunnot 
be made liable under the decree. 

Their Lordships will humbly advise His 
Majesty that this appeal shouid be dismiss- 
„ed. The appellant must pay the respond- 
ents’ costs. 

Appeal dismissed. 


D. 
Solicitors for the Appellants:—Messrs. 


Nehra & Co. 


Solicitors for the Respondents:—Messrs. 
Hy. S. L. Polak & Co. 





LAHORE HIGH COURT 
Civil Revision Petition No. 698 of 1936 
January 21, 1937 
SKEMP, J. 
HARBANS SINGH~— Piaintire— 
PETITIONER 
versus 


MUNICIPAL COMMITTEE, AMRITSAR 


— DEFENDANT-—OPPOSITA PARTY, 

Punjab Municipal Act (III of 1911), 97-—-Munici- 
pality, tf can limit water supply to one family in 
one house—— Agreement to use water in family only— 
Person found allowing use to sub-tenants~Munici- 
pality, af entitled to charge the water rate per fami- 


Municipality supplied water connection to the 
plaintiff, on specific agreement that the plaintiff 
would not allow others, execept his family members 
to draw water, Subsequently it was discovered by 
the Committee that not only was the family of the 
plaintiffs living in the house but there were sub- 
tenants, The Committee pleaded that as there were 
three different tenants, they wereentitled to charge 
water rate separately for each family : 

Held, that prima facie, the clause in the plaintiff's 

application whereby he agreed not to allow others to 
use water, governed the matter and he was bound 
by the terms of the contract which was inno way 
contrary to the terms of tne statute and the Munici- 
pality was, therefore, entitled to charge water rate 
per family. Committee of Management of Hyderabad 
v. Ramchand Lownkiram (1), relied on: 
. Held, further, that under s. 97 (1), Punjab Munici- 
pal Act, the Municipality could limit the supply of 
water, by limiting its use to one family in one 
house. | 

U. R. P. from the decree of the Additional 
Judge, Small Cause Court, Amritsar, dated 
July 15, 1936. 

Mr. Iqbal Singh, for the Petitioner. 

Messrs. Shamair Chand and Sham Das, 
for the Opposite Party. 


Order.—This is a petition for revision 
of a judgment of the Additional Judge, 
Small Cause Court, Amritsar. The plaint- 
iff, Sardar Harbans Singh Kalsi, sued the 
Municipal Committee of Amritsar for 
Rs. 111, Rs. 60 damages for cutting of 
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his water supply unreasonably and Rs. 51 
for refund ofexcess water charges paid 
under protest. The facts are that the 
plaintiff's father Sardar Kesar Singh Kalsi 
has a large house in Amritsar which was 
formerly supplied by three different water 
connections with separate numbers for 
“domestic purposes”. These were clesed 
and a ferrule or small pipe connecting 
with the main opened in their place at 
the request of Sardar Harbans Singh Kalsi. 
Subsequently it was discovered by the 
Committee that not only was the family 
of Sardar Harbans Singh living in the 
house but there were sub-tenants; accord- 
ing to the finding of the Subordinate 
Judge there were three different tenants. 
The Committee pleaded that as there were 
three different tenants, they were entitled 
to charge water rate separately for each 
family. 

The point of dispute between the parties 
is whether this contention is well founded. 
If the Committee’s plea is well founded, 
then they were justified in cutting off the 
water and charging the additional water 
rate the amount of which is not in dis- 
pute. Jf it is not justified then there is 
force in the plaintiffs suit. The Subordi- 
nate Judge found that the Committee 
were justified in charging separately per 
family and dismissed the suit. The plaint- 
iff has come to the High Court in revision 
through Sardar Iqbal Singh, who claims 
that the charge is not in accordance with 
the Punjab Municipal Act or the bye-laws 
framed thereunder. The Committee rely 
on a printed form of application filled up 
and signed by Sardar Harbans Singh 
when he requested to have water laid on 
tohis premises. The application contains 
a number of clauses; the material clause 
for our purpose runs: ; 

“I also agree to use water only for domestic pur- 
poses ...-... and will only take water in one 
house from one connection and will not have tap 
or taps outside of the house or shop which would 
be open to the public, and will also not allow 
any- person, except the members of my own family, 
to draw water from my tap or taps 

Prima facie, this clause in the plaintiffs 
application governs the matter and he is 
bound by the terms of the contract into 
which he entered. Sardar Iqbal Singh, 
however urges that the clause that the 
applicant will not allow any person except 
the members of his own family to draw 
water from his tap or taps is not in accord- 
ance with the Municipal Act. Section 97; 
Municipal Act, runs: oe 

(1) The Committee may, on application by the 
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owner of any building, arrange for supplying 
water from the nearest main to the same for 
domestic purposes in such quantities as it deems 
reasonable, and may at any time limit the 
amount of water to be so supplied whenever it 
considers it necessary. 

(2) No additional charge shall be payable in 
respect of such supply, in any municipality in 
which a water-tax is levied, but for water sup- 
plied in excess of the quantity to which such sup- 
ply is under sub-s.(1) limited, and in other muni- 
cipalities for all water supplied under this section 
payment shall be made at such rate as may be 
fixed by the committee with thse approval of the 
Local Government.” 


Sardar Iqbal Singh argues that under 
the second part of sub-s. (2) payment can 
only be made at rates fixed by the Oom- 
mittee with the approval of the Local 
Government, and he relies on a notification 
not placed on the record in the lower 
Court but which I have accepted as it is 
a public notification which simply states 
that the Amritsar Municipality will charge 
for 1-4 inch ferrule Re. 1 per mensem. 
The connection to the plaintiff's house was 
by 1-4 inch ferrule. Neither the notifica- 
tion nor the Amritsar bye-laws say any- 
thing about separate charges per family. 
Mr. Shamair Chand for the Committee 
relies on sub-s. 1 which makes it volun- 
tary for the Committee to supply water 
for domestic purposes to any premises 
“in such quantities as it deems reasonable, and 


may at any time limit the amount of water tobe 
so supplied whenever it considers'it necessary.” 


He urges that one way of limiting the 
water to be supplied is by limiting it to 
one family in one house. , With this argu- 
ment I agree. The plaintiff applied for 
the connection and signed the terms with 
his eyes open, and I cannot see anything 
in the contract which is contrary to the 
terms of the statute. In Committee of 
Management of Hyderabad v. Ramchand 
Lownkiram (1) a Division Bench of the 
Judicial Commissioner’s Court under the 
corresponding section of the Bombay Dis- 
trict Municipal Act held that: 

“A Municipality will supply water to private 
persons on certain terms and this clearly makes 


an Offer to such private persons to supply them 
with water on‘theterms laid down". 


I dismiss this petition for revision with 
costs. 
Petition dismissed. 


D. 
on A I R 1923 Sind 1; 87 Ind. Oas. 258; 16 SLR 
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PATNA HIGH COURT 
Civil Revision No. 111 of 1936 
December 22, 1936 

ROWLAND, d. l 
HANUMAN SINGH—PETITIONER 


VETSUS 
Baba BAIJ NATH PRASAD SINGH 


| AND OTHERS— OPPOSITE PARTY 

Bengal Tenancy Act (VIII of . 1885), s.174—Rent 
decree—Salein execution — Transferce of judgment- 
debtor applying to set aside sale—Deposit under s. 174 
of decretal amount with cost not made — Statement 
that such payment was made outside Court to decree- 
holder —Decree-holder assenting — Money, whether 
should be actually deposited within limitation. 

Whenevertwo of the parties toa litigation have 
come to an agreement, the Court is not bound at their 
wish to follow a procedure contrary to that directed 
by the statute. It mayor may not be so done when 
each and every one of the parties before the Oourt 
are agreed, but where there is no such general agree- 
ment, the proper course for the Court to follow is to 
adhere strictly to what is laid down for its guidance 
in the statute itself. [p. 10, col. 1.] 

Where a transferee from the judgment-debtor ap- 
plied to set asidethe sale held in execution of a rent 
decree, and instead of depositing under s. 174 (1), 
Bengal Tenancy Act, the amount recoverable under 
the decree with costs for payment to the decree-holder, 
stated that the payment had been made out of the 
Court to the landlord, who assented to the statement 
and the application : 

Held, that the parties should have been asked to 
deposit the amount, if they chose within limitation 
and that the application should have been rejected. 
Kabilaso Kuer v. Raghu Nath (1) and Raghunandan 
Pandey v. Garju Mandal (2), relied on. : 

Held, also that the case was fit for revision, as the 
oe Court had set aside the sale on the wrong view 
of law. 


O. R. from an order of the Munsif, 
Hajipur, dated November 26, 1935. 

Mr. Ghulam Mohammad, for the Peti- 
tioner. 

Messrs. Chaudhury Mathura Prasad and 
Baldeo Sahay, for the Opposite Party. 

Order.—The appellant was the auction- 
purchaser of a holding put up to sale 
in execution of a decree for rent of the 
holding itself. The order objected to is 
an Order setting aside the sale on the 
application of a transferee from the judg- 
ment-debtor who came to the Court on 
the twenty-ninth day after the sale and 
deposited five per cent. of the purchase 
money for payment to the auction-purchaser 
and, in lieu of depositing in Court under 
s. 174 (1), Bengal Tenancy Act, the 
amount recoverable under decree with 
costs for payment to the decree-holder, 
stated by petition that the payment had 
been made out of the Court to the landlord. 
The landlord decree-holder assented to 
this statement and to the application to 
set aside the sale. The objection of the 
petitioner auction-purchaser 


was over - 
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ruled. The contention on his behalf is 
that the Court was bound to affirm the 
sale unless the money was actually de- 
posited in Court. The points for determina- 
tion are: first, whether it was contrary to 
law to set aside the sale without the 
money being depcsited and secondly, whe- 
ther the error amounts to such an illegal 
or materially irregular exercise of jurisdic- 
tion as would cali for the interference of 
this Court under s. 115, Civil Procedure 
Code. 

It is quite clear that the procedure fol- 
lowed by the Munsif was not that laid down 
in the Bengal Tenancy Act. Section 174 (2) 
provides for setting aside the sale “if such 
deposit is made within the thirty days” 
and not otherwise. The language of this 


seclion is different from that of s. 170 
in which the conditions are laid down 
under which an order for the sale of a 


‘holding is vacated and the holding released 


from attachment. This is done under 
s. 170 (2) if either the amount of the 
decree including costs is paid into Court 
or the decree-holder makes an application 
for the release of the holding on the 
ground that the decree has been satisfied 
out of Court. There is no reference in 
s. 174 to any such application by the 
decree-holder on the ground that the 
decree has been satisfied outof Court and 
on a plain reading of the words of the 
statute it seems to me that the intention 
was that the sale must be confirmed 
unless the money is paid into Court This 
was laid down in Kabilaso Koer v. Raghu 
Nath (1), by Sir Comer Petheram, C. J., 
as long ago as 1891 and that has been 
held to be settled law in Raghunandan 
Pandey v. Garju Mandal (2). The earliest 
case that has been pointed out to me in 
which the rule was relaxed in Ram 
Prasad v, kam Charan Singh, 27 Ind. Cas. 
601 (3), in which the decree-holder and 
auction-purchaser were one and the same 
person and there had been an agreement 
between him and the judgment-debtor 
that the sale should be set aside. Jenkins, 
C. J., said : - 

“The learned Judge before whom this reasonable 
application was made seems to have felt that his 
action was paralysed, because this particular 
predicament did not fall within the precise words, 
of the r. 89- onwards of O. XXI. Hut I venture 
to think that where a case of that kind arises, it 
certainly is open to the Court not to confirm the 
sale and to treat the sale as being of no effect 

(1) 18 0481. 

(2)6 PLT 795; 91 Ind. Cas, 217; AI R 1925 Pat. 
525; 4 Pat. 718; (1925) Pat. 183. 

(3)27 Ind, Cas. 601; A I R 1916 Cal. 64, 
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that being the concurrent wish of 
the obvious requirement of the case.’ 


In this case and in Shivram Sand v. 
Manulal Khemka, 104 Ind. Cas. 753 (4) 
similarly decided, the only parties before 
the Court were the decree-holder who 
was also the suction purchaser and the 
judgment-debtor. I should point out that 
in the other Calcutta case Kabilaso Koer 
v- Raghu Nath (1), as well as Raghunandan 
Pandey v. Garju Mandal (2), the purchaser 
was a third party. I have been referred 
to Inderdeo Tiwari v. Ram Ran Bijay 
Prasad Singh (5), in which it was held 
that where the auction-purchaser, the 
judgment-debtor andthe decree-holder al] 
concur in a compromise waiving the 
requirement of law in s. 169, Bengal 
Tenancy Act, for deposit by the auctions 
purchaser of the balance of the purchase 
money, the Court may give effect to that 
compromise although the procedure was not 
strictly in accordance with s. 169. 

Ncw what a Court may be justified in 
doing, when all the parties before it are 
agreed in what they wish to be done is 
one thing. Courts have in‘many such 
cases thought fit not insist on techni- 
calities but to do what in the words of 
Jenkins, C. J. was “the concurrent wish of 
the parties ana the obvious requirement 
of the case.” When the Court has a 
general jurisdiction and the parties to a 
proceeding have by agreement adopted a 
procedure different from the ordinary 
procedure, then if the Court has given effect 
to such an agreement, oue of the parties 
who has consented to it will not be heard 
at a later stage to object. This and no 
more in my opinion is the effect of 
the decision of the Judicial Committee 
of the Privy Council in H. P. Pisani y, 
Attorney-General for Gibralter (6). That 
was a case in which the Court had 
permitted an amendment of the plaint in 
a somewhat irregular manner and had 
taken the unusual course of determining 
the rights of the defendants one against 
another. While their Lordships were quite 
clear that the party who had consented to 
this procedure could not turn round after- 
wards and object to it, they did not by 
any means express approval at the pro- 
oo followed, On the contrary they 
said : 

“Their Lordships, in coneulsion, cannot but 


the parties and 


3 ex- 
press their regret that, when the title of the Crown 


failed, the information was not dismissed and the 
(4; 104 Ind. Cas. 753; A I R 1928 Pat, 40 
(5) 16 P L T 709; 161 Ind. Cas. 714; A IR 1936 Pat 
164; 2 B R 372; 8 RP 481. 4 
(6) (1874) 5 P O 516; 30 L T 729; 22 W R 900, 
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defendants left toestablish their rights os against 
each other in the ordinary way. The irregular 
procedure introduced by the amendment... must 
have caused great embarrassment.’ a a, 

This decision was applied Sadasiva Pillai 


v Ramalinga Pillai (7). In this case the 
question was of the regularity of certain 
proceedings which resulted in security- 


bonds to enforce the plaintiffs right to 
mesne profits in the event of his success in 
the appeal. Here again their Lordships 
observed : 


“The Court here had a general jurisdiction over 


the subject-matter though the exercise of that juris- 
diction by the particular proceeding may have 
been irregular :” ee 

and they followed Pisani’s case (6) : 

“Tn which the parties were held to an agreement 
that the questions between them should be heard 
and determined by proceedings quite contrary to 
the ordinary cursus curiae, 

This is not to say that whenever two of 
the parties toa litigation have come to an 
agreement; the Court is bound at their 
wish to follow a procedure contrary to 
that directed by the statute. It may or 
may not beso done when each and every 
one of the parties before the Oourt are 
agreed, but phere there is no such general 
agreement, 1 think that- the proper course 
forthe Court to follow is to adhere strictly 
‘to what is laid down for its guidance in 
the statute itself. In ; Seth Nanhelal Vv. 
Umrao Singh (8), their Lordshipsof the 
Privy Council considered a case in which 
the Court below had set aside a sale on 
the ground that the decree had been dis- 
charged since the sale. The Court pur- 
ported to act under O. XXI, r. 39, Civil 
Procedure Code, and under `O. - KAN r. 2, 
which provides for certification of an ‘ad- 
justment out of Court, apparently © taking 
the view that an adjustment between the 
decree-holder and the judgment-debtor 
nullified the decree taking away the very 
foundation of the Courts power to execute 
the decree, viz., the existence of a . decree 
capable of execution. This reasoning their 
Lordships rejected, pointing out that for 
certification of an adjustment under O. XXI, 

, r stage 18 - 
7 PS aa liea only between the judgment- 
debtor and the decree-holder and when no other 
interests have come into being. Whenonce a sale 
has been effected, a third party s interes} inte:venes 
and there is nothing in this rule to suggest that it 
is to be disregarded. The only means by which 
the judgment-debtor can get rid of a sale which has 


(T) 2 1 A 219; 15 BL R 383; 24 W R193; 3 Sar. 519 
(8) 58 I A 50; 130 Ind. Cas, 686; A TR-41931 P O33; 
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been duly carried out, arethose embodied in r. 89, 
namely, by depositing in Court the amount for the 
recovery of which the property was sold, together 
with 5 per cent. on the purchase as statutory com- 
pensation and this remedy can only be pursued 
within 30 days ofthe sale.” 


In that case the adjustment propounded 
had been arrived at more than 30 days after 
the date of the sale whose confirmation, 
had been delayed owing to some other 
proceeding ; but the language of their. 
Lordships is general, andin my opinion it’ 
fully supports a ‘decision of this High Court 
which goes alittle further than thatin Raghu- 
nandan Pandey v. Garju Mandal (2). Ireler 
to Sham Narayan Singh v. Basdeo Prasad 
Singh (9). In this case it was alleged by 
the judgment-debtor but denied by the 
decree-holder who was also the auction- 
purchaser that the parties had made a 
compromise out of Court by which ‘the 
decree was adjusted and the sale was to be 
set aside, This application of the judgment- 
debtor had been rejected by the Subordi- 
nate Judge as being not maintainable. He. 
held that the Code of Civil Procedure did 
not authorize him to entertain any applica- 
tion to set aside the sale by arrangement 
between the decree-holder and the judg- 
ment-debtor and he dismissed the applica- 
tion without entering into the disputed 
question of fact. His decision was upheld 
by Mullick and Ross, JJ. as correct. It 
was said : l 

“The only ground upon which a decree-holder- 
can sot aside his own sale is that the judgment- 


debtor has no saleable interest inthe property. 
There isno provision inthe Oode for allowing ad- 


_ jJustments between the partiesafter the sale has been 


held. Thesale is a solemn act and the Gourt is not 
competent to review it merely at the request of the 
parties.” 


To sum up, there is no authority in this 
High Court for permitting a sale to be set 
aside otherwise than under s. 174or r. 89 
by consent ofsome but not all of the parties 
concerned in the decree, the execution and 
the sale. There is some authority to ~ the 
effect that itis permissible for a Court to 
give effect toa compromise and to allow. 
adjustment outside the scope of s. 174 pro-. 
vided that all the parties who are entitled. 
to be heard in the matter concur, and if 
that is done, one of those parties will not 
be heard atalater stageto resile from his 
agreement and impeach the act of the Court 


‘on the ground of its irregularity.. But the 


correct procedure is to abide what the 
statute has laid down. Where all the 
parties concerned are not agreed, the con- 
trary view has never been taken in this 


aor 25; 88 Ind, Cas. 37; A I R 1925 Pa | 
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Court. Two cases of other Courts 
been referred to. One is Janki Prasad v. 
Lekhra) (10), which was a case under 
O. XXI, r. 89, and turned on words in that 
Rule. As pointed out : 

“The rule requires the judgment-debtor to deposit 
in Court ‘for payment to the decree-holder the amount 
specified in the proclamation of sale...... less any 
“ amount which since the date of such proclamation 
of sale, have been received by the  decree-holder. 
Thé rule entitles the judgment-debtor to deduct 
the amount which has already been received by the 
decree-holder afterthe date of the proclamation.” 


It was held, therefore, that r. ¢9, recog- 
nizes and permits the decree-holder and 
the Court to allow for any payments re- 
ceived by the decree-holder even after the 
date of the sale. In the result it was 
held that the deposit of five per cent. 
together with the admission of the decree- 
holder that he had received the balance of 
the decretal amount was a compliance 
with the requirement of r. 89. This decision 
is of no availtothe respondent before me 
because s. 174, contains no words corres- 
ponding to those in r. 89, the effect of which 
is to authorize the Court to accept an 
acknowledgment by the decree-holder as a 
substitute for deposit in Court for the 
‘ purposes of this rule, The other is Hemanta 
Kumari Debi v. Rajendra Kisho Nath (11), 
which is on all fours with the present case. 
The learned Judges do not cite any 
authority in support of their view. Even 
if my personal view were different, which 
itis not, I should be bound to follow the 
decisions of this Court in Raghunandan 


have 


Pandey v. Garju Mandal (2), and Sham: 
Narayan Singh v. Basdeo Prasad Singh (Qe 
I have, therefore, no doubt that the oper ~ 
of the Munsif is erroneous and passedfon a... 
wrong view of law. It was his duty tofeject ~. 
the ‘gale, Kd tisanas 
unless within the period of limitation, “thé? ~~. 


Sa 


the application andto confirm 


decretal money was deposited. 
Another objection was taken. It was 
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red to as illustrating a correct procedure. 
Here the decree-holder and a transferee of 
the holding jointly applied to the Court for 
setting aside the sale on the ground that 
the decree Lad been satished. The appli- 
cation was forthwith rejected on the 
ground that the sum decreed had not been 
deposited in Court. Fortunately there 
were slill several days remaining before 
the expiry of the period of 30 days and the 
deposit of the statutory amount with five 
per cent. Compensation for the auction- 
purchaser was in fact made within time and 
the sale accordingly setaside. It was held 
in revision that the procedure followed was 
correct. Inthe case before me the appli- 
cation was made before the Munsif on the 
last day but one andthe proper order for 
him to pass wasthat the application be 
rejected and that the parties if they chose, 
should deposit the amount required by the 
statute within the period of limitation. I 
consider this a fit case for the exercise of 
the revisional jurisdiction of this Court, 
and I have now to consider the proper 
order to pass. Ifthe Munsif had rejected 
the application, the effect would have been 
to givethe applicant still one clear day 
in which to make the required deposit, and 
I think he must have that opportunity. If 
the amount due under the decree is deposit- 
ed in this Court to-day (the five per cent. 
compensation for the purchaser having 


been already deposited) the sale will be set 
aside ; 


failing that it shall be confirmed. 

ati shall have his costs of this 

wing fee two gold mohurs, 
E Petition allowed 
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HIGH COURT 
Appeal No. 789 of 1935 
December 21, 1936 


said that the opposite party was not com- SKEMP, J. 
petent to make the deposit in face of BANWARI LAL-—Derenpant— 
s. 174 (3) which permits it to be made by —-APPELLANT 


any person other than one who ought to have 
paid a transfer fee to the landlord and has 
not paid it. Undoubtedly the landiord can 
object that he has not received the transfer 


Versus 
KUNDAN CLOTH MILLS, Lrp.— 
PLAINTIFE— RESPONDENT. 
Company—Shares—Person signing memorandum of 


| P2HbE 


` fee, but if the landlord admits 1eceipt of association—Agreement to purchase shares—Before 


it, a third party cannot compel the Court to 
investigate this question of fact. It was so 
decided in Saukhin Singh V. Jaglal Singh, 
Civil Revision No. 560 of 1935, decided cn 
January 24, 1936, which may be refer- 






registration such person asking for rescinding of 
agreement on ground of misrepresentation—Agree- 
ment, if can be rescinded—~Judgment—Judge should 
criticise conduct of party in sober language— 


Language causing resentment will be expunged. 


Where a person signed the memorandum of associa- 
tion of a proposed company and agreed to purchase 





(10) 55 A 697; 149 Ind Cas, &77; A IR 1933 4 zea certain number of shares but subsequently, before, 
(1933) A L J 1004; 6 R A 999. ent of Eisa na the company, he asked the promoter 
(11) AIR1926 Oal. 1236; 97 Ind, Oas, 300. 45.27 iis ares alleging that he had been in" 
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duced to purchase shares by the misrepresentation of 
the promoter : . 

Held, that he was bound by his agreement and 
could not rescind it. Inre, Metal Constituents (3), 


followed. : | 

lt may be necessary for a Judge or a Magistrate 
to pass reflections upon the conduct or honesty of 
a party or the truthfulness of a witness ; when this 
is necessary it should be done in sober and becom- 
ing language It is never necessary to make re- 
marks about a whole class of society who are not 
before the Court. When such remarks will 
cause legitimate resentment, they will be expunged 
from the judgment. 

S. ©. A. from an order of the Senior Sub- 
Judge, Ludhiana, dated April 17, 1936. 

Mr. J.G. Sethi, for the Appellant. 

Mr. D. N. Aggarwal, for the Respondent. 

Judgment.—This second appeal is 
against a judgment of the Senior Sub- 
Judge, Ludhiana. affirming a decision by 
the trial Judge that the defendant was 
liable for call money in respect of shares 
which he had agreed to take up in a 
Limited Company at the time of its 
formation. The defendant pleaded that 
befora the registration of the Company he 
had repudiated liability for the shares ; 
but the lower Courts relying on In re 
Machine Exchange Co. Ltd. (1) overruled 
this contention. 

Mr. Sethi has argued the sccond appeal 
on behalf of the defendant. The facts, as 
far as it is necessary to state them, are 
that a Company called the Kundan Cloth 
Mills was promoted by Mr. Kundan Lal of 
Ludhiana. The defendant Mr. Banwari Lal 
of Delhi signed the memorandum of associa- 
tion und wrote in his own hand that he 
would take 50 shares. According to Mr. 
Kundan Lal, he did so on January 18, 1933. 
The same day Mr. Kundan Lal brought 
the memorandum and articles of associa- 
tion to Lahore in order to have the Company 
registered. He took the papers for registra- 
tion himself tothe office of the Registrar 
of the Joint Stock Companies on Janu- 
ary 19,1933. The Registrar was not there; 
Mr. Kundan Lal returned to Ludhiana 
on 20th or 2lst where he got a telegram 
despacthed on the 19th and a registered 
letter from Mr. Banwari Lal asking that 
his shures should be cancelled.. He re- 
turned to the Registrar's Office on Janu- 
ary 22, 1933 and the Company was re 
gistered on the 23rd. Mr. Banwari Lal 
says that, he signed the memorandum a 
day or two earlier than the 18th but the 
point is of no importance. l 

Mr. Sethi urges that Mr. Banwari Lal 
signed on the representation that if after 
consulting his sons he wished to withdraw 

(b 12 B 3il. n 
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from the Company he might do so. He 
quoted Piara Singh v. Peshawar Bank Ltd. ` 
(2) and other rulings in support of this con- 
tention. The lower Appellate Court found | 
asa fact that there was no misrepresenta- 
tion. It -was, however, admitted by Mr. 
Kundan Lal that he had told Mr. Banwari 
Lal that if he did not wish to keep hi8. 
shares he would transfer them to some one 
else or take them himself. The shares 
however cannot be transferred until. the 
original call money is paid. Out of the 
authorities quoted ou behalf of the respon- 
dent Company by Mr. D. N. Aggarwal, 
who argued the case very well, that which 
gives the reason of the matter most 
clearly is an English case—Lord Lurgan’s 
case, In re Metal Constituents (3). Lord 
Lurgan had signed the memorandum of 
association for 250 shares before the com- 
pany went into liquidation. He then urged 
that he had been induced to take the 
shares by untrue representations made by 
one of the promoters named Sims. Buckley, 
J. said: ; 

“Is Lord Lurgan entitled to rescission of his 
contract to take shares on the ground of the as- 
sumed misrepresentation ? I think not. Before the 
incorporation of the company Sims was not the 
agent of the company, because the company did not 
éxist, and, therefore, Lord Lurgan could not have 
been induced to sign for the shares by the mis- 
representation of the company or its agent. The 
contract of the subscriber of a memorandum of 
association isof a very peculiar kind. Down to 
the moment when the memorandum and articles are 
taken to Somerset House to be registered there is 
no contract at all, because the corporation does not 
exist, and any contract by.the signatories must be 
with the corporation. At the moment of registration 
two things take place by force of the Oompanies 
Act, 1862; the company springs ‘into existence, and 
the subscribers to the memorandum of association 
become, by virtue of s. 23 of that Act, members 
of the company. There is no executory contract 
which is subsequently executed, There is no con- 
tract at all until the moment when the corporation 
and the character of membership in the signatories 
to the memorandum come simultaneously into 
exeistence. I must, therefore, hold that the sub- 
scriber to the memorandum cannot have rescission on 
the ground that he was induced to ‘become a sub- 
scriber by the misrepresentations of an agent of the 
company.” i 

Again he said i 

“The contract effected by signature ofthe memo- 
randum and registration of the company is not 
merely a contract created between the subscriber 
and the company. It is a contract whose existence 
is the basis of the creation of the corporation as 
one of the contracting parties, and every other pergon 
who becomes a member becomes such on the 
footing that that contract exists,” 


(2) 54 P R 1915; 28 Ind. Oas. 538; AIT R1915 Lah, 
405; 22 P L R 1915; 235 PW R 1915. | | 
an (130a) 1 Oh. 707; 71 L J Oh. 323; 86 L T291; 50 
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I quote this case because as pointed out 
by Sir Shadi Lalin Piara Singh v. Pesha- 
_ war Bank Ltd.(2) and also by Mukerji, J. in 

J. H. Chandler & Co. Ltd. v. H. I. Phillips 
(4), the law on the point is the same in 
India asin England. Sir Shadi Lal said 
that he had 
“consulted the decisions of the English Courts which 
contain a lucid exposition of the law, and which 
` should be followed by the Courts in India in so 
far as the Indian Statute is not at variance with 
the law obtaining in England.” 

In re Machine Exchange Co. Ltd., (1) was 
followed by Mukerji, J.,in J. H. Chandler 
& Co. Lid, v. H. I. Phillips (4). The judg- 
- ments cited by Mr. Sethi in support of 
his contention all deal with applications 
for shares made after the company has 
been registered, which ure governed by 
- entirely different principles. J, therefore, 


dismiss this second appeal with costs.- 


There is however one other point. The 
Senior Sub-Judge in the course of his 
judgment said : 

“His (2. e., defendant's) way of writing (as for 
example in Ex. P, 1) is sneaking and cringing. 
He wants, like people of his caste, to eam money 
and throw risks on others’ shoulders,” 

Mr. Sethi asks that these sentences 
should be expunged. The request is not 
‘opposed by Mr. Aggarwal, who indeed 
supports it.” Ihave had Mr. Banwari Lal's 


letter Ex. P. 1 read out; it might possibly ` 


be called obsequious or wheedling, but it 
does not justify the ‚terms ‘sneaking’ or 
‘cringing’. As for the other sentence reflec- 
tion on all members of Banwari Lal’s caste 
is entirely unjustified. I donot know what 
Banwari Lal's caste may be. It is not 
stated in the English papers put up in the 
second appeal and though it might be easily 
ascertained from the plaint I have studious- 
ly abstained from doing so. Not knowing 
his caste I say that the remarks are 
entirely unjustified. It may be necessary 
for a Judge or a Magistrate to pass 
reflections upon the conduct or honesty of 
a party or the truthfulness of a witness; 
when this is necessary it should be done in 
sober and becoming language. It is never 
necessary to make remarks about a whole 
Glass of society who are not before the 
Court. Remarks such as that made by 
the Senior Sub-Judge cause legitimate 
resentment, and I direct that these two 
sentences be now expunged from the 
judgment. 

N. Appeal dismissed. 

(4) 48 A 580; 95 lud. Gas, 927;-A 1 R 1996 All, 550; 
24 ALJ 91, 
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PATNA HIGH COURT 
Civil Revision Petition No. 225 of 1937 
f August 20, 1937 
Manouak LALL, d. 
Syed MOHAMMAD ZAKIR-UD-DIN 
‘ — PETITIONER 


versus 
MOHAMMAD NASEM —OPPogiTg 
Party 

Bengal Tenancy Act (VIII of 1885), s. 174—Deeree- 
holder admitting thathe received amount due to 
him outside Court within thirty days —Judgment- 
debtor depositing compensation money within same 
pertod—Sale must be set aside. 

The object of the law is that in a summary pro- 
ceeding for setting aside the sale under the provi- 
sions of s. 174, Bengal Tenancy Act, the Court should 
not be required toembark upon an enquiry whether 
the amount due had in fact been paid to the decree- 
holder. Where the deeree-holder admits that he has 
received the amount due to him within 20 days of the 
date ofsale, and the judgment-debtor puts in an ap- 
plication to set aside the sale within 30 days and 
deposits the compensation money due to auction- 
purshaser, the requirements of the section which 
losist upon 2 deposit only “for payment to the decree- 
holder” are satisfied and then there is no “amount 
recoverable under the decree with costs” and the Court 
must set aside in sale Hanuman Singh v. Baijnath 
Prasad Singh (2), dissented from, [p, 14, col, 2) 

Case-law discussed. 


O. R. P. from the order of the Munsif, 
Jamul, dated March 15, 1937. 

Mr. M. Rahman, for the Petitioner. 

Mr. A. H. Fakhr-ud-Din, for the Opposite 
Party. > 


Order. -This is an application in revi» 
sion by one 4akir-ud-Vin who in execus 
tion of a money decree against the tenant 
judgment-debtor purchased the holding of 
that tenant after the same was sold and 
purchased by one Nasem in execution of a 
rent decree by the landlord against the 
same judgment-debtor on November 23, 
1936. The petitioner paid the amount re- 
coverable under the decree with costs to 
the decree-holder out of Court within 
thirty days of the date of sale and on 
December 21, 1936, that is to say, just 
within two days before the expiry of thirty 
days from the date of sale, he applied to 
the executing Court to be allowed to 
deposit the compensation money due to the 
aucliou-purchaser Mohammad Nasem and 
upon that the learned Muansif ordered 
the issue of a chalan on December 22, 1936, 
but on an objection filed later by Moham- 
mad Nasem that the depusit was not in 
accordance with the provisions of s. 174, 
Bengal Tenancy Act (the money due to 
the decree-holder not having been deposited 
in Court), the learned Munsif “on seeing 
the case-law in Raghunandan Pandey v, 
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Garju Mandal (1) and onwards” decided by 
his order dated March 15, 1937, that the 
deposit was not in compliance with the 
above provisions of the Bengal Tenancy Act 
and he, therefore, ignored it and proceed- 
ed to confirmthe sale. The present revision 
is against this order. 

A large number of authorities have 
clustered round the question whether the 
Court has jurisdiction to set aside the sale 
where the provisions of s. 174, sub-s. (2) 
have been substantially (though not strictly) 
complied with. Various authorities have 
been considered at great length in a recent 
decision of this Court in Hanuman Singh 


v. Baijnath Prasad Singh (2) by my brother - 


Rowland and he has come to the conclu- 
gion that the Court has no jurisdiction to 
set aside the sale unless the amount of 
the decree with costs have been actually 
deposited in Court along with the com- 
pensation tothe auction-purchaser. With 
the profoundest respect to the learned 
Judge, I donot agree with his conclusion 
for the reasons given below. 

Section 174 (1) contains the provision 
which enables the judgment-debtor to have 
the sale set aside on his depositing in 
Court for payment to the decree-holder 
the amount recoverable under the decree 
with costs, and for payment to the pur- 
chaser a sum equal to five per cené. of the 
purchase money. It isto be noticed that 
the words used are “the amount recover- 
able under the decree with costs” and not 
“the amount of the decree including the 
costs decreed” as are to be found in 5. 170 
(2). Again, the deposit is to be made for 
payment tothe decree-holder and not for 
any other ‘purpose, Where the decree- 
holder putsin a petition or tells the Court 
orally that he has received the amount due 
to him under the decree and for which 
the sale was held,in my opinion, it will be 
taking a very narrow view of the section, 
if the judgment-debtor was still required 
to deposit that money; and, ifthe money 
was indeed deposited by the judgment- 
debtor, it could not be withdrawn by the 
decree-holder because he has already 
received the money, and he has so stated 
to the Court and the result would be that 
the judgment-debtor would be forced to 
put in the money and then take it back 
himself, which appears to be a position 
which was never contemplated by the 


(L)6 PLT 795; 91 Ind. Oas. 217; AI R1325 Pat, 
525; 4 Pat. 713; (1925) Pat. 183. 
2) 18 PLT (409: AI R 1937 Pat. 5387; 4 BR 
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Legislature. The object of the law seeme 
to be that ina summary proceeding for 
setting aside the sale under. the provisiong» 
of s. 174, the Court should not be required 
to embark upon an enquiry whether the 
amount due had in fact been paid to the 
decree-holder. Where the decree-holder 
admits that he has received the amount due 
to him within 30 days of the date of sale, 
the requirements of the section which insist 
upon a deposit only “for payment to the 
decree-holder” are satisfied and then there 
is no “amount recoverable under the decree 
with costs.” 

I now proceed to consider the authorities, 
The earliest case upon the point is Kabilase 
Kuer v. Raghu Nath (3) which was decided 
in 1891. In that case a suit was brought 
by the plaintiff against the defendant for 
setting aside the sale onthe ground that 
the plaintiff was entitled to have it set 
aside under the provisions of s. 174, Bengal 
Tenancy Act, he having made the necessary 
deposit within the meaning of that section. 
The learned Chief Justice decided that 
such a suit was not maintainable, because 
s. 174 provided the only means by which 
such sales can be got rid of after they had 
been concluded. Having so decided, the 
learned Chief Justice proceeded to consider 
that the provisions of s.174 had not been 
sufficiently complied with so as to entitle 
the plaintiff to the relief claimed. With 
great respect if Was not necessary to 
decide this second question and these 
remarks must be treated as obiter, because 
the suitof the plaintiff was already held 
to be not maintainable on the ground that 
the provisions of s. 174, Bengal Tenancy Act, 
provided the only means to obtain a relief 
and not by an independent action. The 
learned Chief Justice, however, used this 
language : 

“The amount of the debt has not been deposited; 
but some person comes who says that he is the 
decree-holder, and admits that he has received the 
money. 


It seems to me from the language so 
used, that the Court was in doubt whether 
the decree-holder had in fact received the 
money ornot. Now, if that was the correct 
position, then obviously there was no 
compliance with the provisions of s. 174 
of Bengal ‘lenancy Act, because as has 
been stated by me already, the Court is not 
required ina Summary proceeding under 
s. 174 to embark upon an enquiry whether 
in fact the money due tothe decree-holder 
has been received by him or not. In 


(3) 18 O 481, 
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Raghunandan Pandey v. Garju Mandal (1), 
‘the case in Kabiiaso Kuer v. Raghu Nath 
(3) .was followed. by this High Court. 
Ross, J. delivered the leading judgment in 
that case. In this case in execution of a 
decree for rent, that tenants holding was 
aold and was purchased by a third party. 
Within 30 daysof the date of sale the 
deposit ef compensation to the auction- 
purchaser was made in Court and also a peti- 
tion was filed, signed both by the judgment- 
debtor and the decree-holder that the 
amount recoverable under the decree had 
been paid to the decree-holder; but the 
learned Munsif holding that there was no 
compliance with the provisions, of s. 174 
refused to set aside the sale; the District 
Judge, however, in appeal, holding that there 
had been substantial compliance with 
the terms of s. 174, set aside the sale. 
Ross, J. held that the learned District Judge 
had no jurisdiction to set aside the order of 
the learned Munsif because no appeal lay 
before him, inasmuch as the question was 
not between the decree-holder and the 
judgment-debtor but between the judgment- 
debtor and the auction-purchaser, and, 
therefore, the case did not fall within the 
provisions of s. 47, Civil Procedure Code, 
and thelearned Judgethen proceeded to 
_ rely upon the decision of the Calcutta High 
Court, referred to above, and held that 
8.174 had not been sufficiently complied 
with. Ross, J. must be taken to have 
adopted the same reasoning of the Calcutta 
High Court, namely that it was not estab- 
lished before him whether the person 
who professed to pay the money as the 
decree-holder was really the decree-holder 
or not. 

The next case whichI proceed to consider 
is Sham Narayan Singh v. Basdeo Prasad 
Singh (4). In this case in execution of a 
decree, the propeities of the judgment- 
debtors were attached and sold and pur- 
chased by the decree-holder on March 15, 
1924. After an expiry of 16 days the decree- 
holder was alleged to have filed a peti- 
tion stating that he had made a 
compromise with the judgment-debtor and 
prayed thatthe sale might be set aside. 
But this was rejected and the sale was 
confirmed. Jt was argued in the High 
Court that the Subordinate Judge should 
be directed to set aside the sale or that he 
should be directed to make further enquiry 
whether the decree-holder had in fact filed 
the application of March 31, 1924. Itshould 


a TP LT25; 88 Ind. Oas. 537; A IR 1925 Pat. 
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be noticed that on April 2, 1924, the decree- 
holder appeared in» Court and repudiated 
the petition which had been made on 
March 31, stating that he had not com- 
premised with the judgment-debtor and 
that he had never filed any petition to set 
aside the sale. On these facts it was clear 
that the Court could not be asked to enter 
jnto an investigation in the summary pro- 
ceeding before him as to whether the decree- 
holder had in fact compromised with the 
judgment debtoror not. Regarding the case 
in Sham Narayan Singh v. Basdeo Prasad 
Singh (4), Ross, J. himself remarked sitting 
with Kulwant Sahay, J., on March 26, 1926, 


as follows : 

“The facts in that case were very different from 
the facts of the present case. There an applica- 
tion to set aside a sale purporting to be filed on 
behalf of the decree-holder himself had been put 
in and immediately afterwards the decree-holder 
had put inan application saying that his thumb 
impression had been taken forcibly on a blank 
piece of paper. Criminal proceedings had been 
taken inthe matter, and it was alleged that the 
earlier application was a forgery. The sale was 
upheld. There may be some expressions in the 
judgment which sre too broadly stated; but the 
decision must not be taken to be intended to limit 
the powers of the Court in a proper case suchas, 
for example, that referred toby Sir Lawrence 
Jenkins, O. J., in Ram Prasad v. Ram Charan Singh, 
27 Ind. Oas. 601 (5) where the learned Chief Justice 
thought that it would certainly be open to the 
Court not to confirm the sale and to treat the sale 
as being of no effect where that was the con- 
current wish of the parties and the obvious 
requirement of the case. There may be circum- 
stances in which the Court is bound to exercise 
its inherent power in order that justicemay be 


done.” 
In 1927 in a Division Bench of this 


Court in Shivram Sand v. Manulal Khemka, 
104 Ind. Cas. 753 (6) James, J. in delivering 
the leading judgment observed as fole 


lows : 

“It would certainly appear to be unreasonable 
to hold that where, afterasale has taken place, the 
purchasers and the decree-holde:s being the same 
persons, certify that the decree has been settled 
out of Court and pray thatthe sale may be set 
aside, the Court must nevertheless confirm the sale 
unlese the owner of the property goes through the 
foim of filing an application under XI, r. 89, 
and depositing the moncy due under the decree 
in Court. In the matter of setting aside a sale, the 
only persons interested, besides the owner of the 
property, are the decree-holder and the purchaser, 
and ifthese two persons agree that the sale shall 
not be confirmed, it does not appear to be reason- 
able to hold thatthe Court must confirm the gale 
whether the purchaser and the decree-holder like 
it or not.” | 

In my opinion, it must be held that 
where the decree-holder agrees that he 
has received the money which was due to 


(5) 27 Ind. Cas. 601, A TR 1916 Cal, 64. 
(6) 104 Ind, Cas, 753; A I R 1928 Pat. 40, 
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him under the decree within the time 
‘fixed by the statute for making deposit, 
then the only persons” left are the judg- 
ment-debtor and the auction-purchaser; 
and as between them, the only claim of 
the auction-purchaser that remains is that 
the sale shall not be confirmed unless the 
compensation money has been given to 
him, and if thisis done within 30 days of 
the date of the sale, the Court must set 
aside the sale because this brings about 
the situation “in which the Court is bound 
to exercise ils inherent power in order 
that justice may be done”. A similar 
case has been decided by their Lordships 
of the Privy Counci]in Nanhelal v. Umrao 
Singh (7). This was a case under O. XXI, 
r. 90, where the judgment-debtor before the 
sale wasconfirmed put in a petition to 
set aside the sale on the ground of fraud 
and irregularity in the conduct of the sale. 
After this app.ication was presented and 
objections weie raised by the auction-pur- 
chaser, anumber of issues were framed 
including Issue No. 6, which was : , 
“Has the Court no jurisdiction to confirm the 


sale in view of the fact that the decree-holder has 
admitted satisfaction ofthe decree ?” 


‘The satisfaction alleged was after thirty 
days had expired from the date of the sale 
and the satisfaction put forward was not 
by means of a payment to the decree- 
holder but was stated to be an adjustment 
within the meaning of O. XXI, r. 2. Their 
Lordships pointed out that O. XXI, r 2, 
had no application tothe facts of the case 
before them because the provisions of that 
Rule only apply toa stagein the execution 
proceedings when the matter lies only 
‘between the judgment-debtor and the 
decree-holder but not where a third party 
bad acquired an‘intervening interest after 
the sale had been effected, in which case 
the only means by which the judgment- 
debtor can get rid ofthe sale are those 
embodied in r.89 and “this remedy can 
only be pursued within 30 days of the 
sale’. [read the above quotation from 
Sir George Lowndes’ judgment to mean 
that the remedy is open to the judgment- 
debtor only if be comes within thirty days 
of the sale and if he actually deposits the 
money for payment to the devree-holder 
and also the compensation to the auction- 
purchaser, but this is not a decision on the 
point that where the decree-holder admits 


(7) 385 O W N 381; 130 Ind, Oas, 686; A IR 1931 
P O 33; 58 LA 60;27N LR 95;14N L J 28;53 6 L 
J187;60MLJ 423; 331 W 449; (1931) A L J 257; 
(1931) M W N 281; SO WN 585; Ind. Rul, (19831) P C 
94 P OJ 
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that he has received the money within 
thirty days of the sale outside Court, the 
judgment-debtor is still required to de- 
posit the money in- Court. The next 
case to be noticed is the case in Hemanta 
Kumari Debi v. Rajendra Kishore Nath, 
97 Ind. Cas. 306 (8). The identical point 
before me inthe present case was the 
point agitated before a Division Bench of 
the Calcutta High Court, In this case 
Cuming, J. who delivered the judgment of 
the Court stated as follows : 

“Ido not think that it is of any consequence 
that the money was actually deposited in Court 
when the decree was satisfied by an arrangement 
come to between the parties, Section 174, Bengal 
Tenancy Act, provides that on the judgment-debtor 
depositing ju Court for payment to tho decree- 
holder the amount recoverable under the deeree 


- with costs and fer payment to the purchaser a sum 


equalto five per centum of the purchase money 
at any time within 30 days from the date of the 
sale, the Oourt shall set aside the sale. It seems to 
methat it would be playing with words to say - 
the petition did not come under the words of s. 174, 
B@ngal Tenancy Act, because instead of actually 
depositing the money in Uvurt for the satisfaction 
of the decres the decree was satisfied by an 
arrangement come to between the parties. If there 
was no money recoverable under the decree because 
that money had bsen paid by an arrangement 
between the parties, woat was still necessary for the 
judgment-debtorstodo was what they did, namely 
to deposit in Court a sum equal to tive per cantum 
of the purchase money for payment to the auction- 
purchaser, [ am, therefore, of opinion that the 
present application did fall under s. 174, Bengal 
Tenancy Act.” = l 


With the utmost respect I agree with 
this observatiun of the learned “Judge. 
In fndardeo Tewari v. Ram Ran Bijay 
Prasad Singh (9) Dhavle, Ji, has ina case 
under O. XXI, r. 90, apparently accepted 
the correctness of toe decision in Hemanta 
Kumari Debi v. Kajendra Kishore Nath, 97 
Ind. Uas. 306 (8). Upon a review of the 
case-law, in my opinion, it follows that 
where it is established either by an 
admission of the decree-holder or by an 
application made by himto the Court— 
and this fact is not challenged or re- 
pudiated by the decree-holder—that the 
amount due to the decree-holder has been 
received by him outside the Court within 
thirty daysand the judgment-debtor puts 
in a petition to sab aside the sale witnin 
bhirty days thereof and deposits the com- 
pensation money due to the auction: 
purchaser aiso within the same time, tha 
Ovurt is bound to set aside the sale, 
because there isa substantial compliance 
wilh the provisions of 8 174, Bengal 


(8) 97 Ind. Cas. 306; A I R 1926 Cal, 1236. 
(9) 16 P L T 709; 161 Ind, Cas, 714; A I R 1936 Pat, 


164; 2 B R372; 8 R P 181, 
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Tenancy Act, there being nothing on that 
date which the judgment-debtor can deposit 
as “the amount recoverable under the 
decree with costs for payment to the decree- 
holder.” 

In the-present case [asked the learned 
| Advocate for the respondent that if I 
Tequired the petitioner before me to ‘deposit 
the decretal amount (which admittedly 
has already been paid to the decree- 
older) “who would be entitled to with- 
draw this deposit? The only answer 
which the learned Advocate could and did 
give wasthat this money would be with- 
drawn by the petitioner himself. This 
shows ihe absurdity ofthe position that 
the Court is enforcing the deposit of 
money which is to be paid back to the 
very man who makes the deposit the very 
moment the deposit is made. I, therefore, 
direct that the sale be set aside on the 
petitioner's depositing in this Court on 
or before September 1, 1937, a consolidated 
sum of Rs. 75 being five per cent. as 
compensation for the opposite party 
Mohammad Nasem and his costs for the 
hearing of this application (which are 
Included in this sum of Rs. 75). If the 
petitioner has deposited any sum in the 
Oourt below as compensation for the 
opposite party, the petitioner will be 
entitled to withdraw it. If the above 
sum ıs not deposited within the time 
fixed by me, the application will be dis- 
missed with costs. Hearing fee one gold 
nohur, 


Ds Order accordingly. 





_., ALLAHABAD HIGH COURT 
Civil Revision Application No. 345 of 1935 
July 27, 1937 
SULAIMAN, C. J. AND HAMILTON, J. 
MITHAI LAL—APPLIOANT 
Versus 
JAGAN AND oTHeRs—Opposita PARTY 

Civil Procedure Code (Act V of 1908), O. AXXIII, 
r. l, Explanation—Oases coming under first category 
~~Subject-matter of suit, if can be considered—A p- 
plication to sue for partition — Applicant entitled to 
large share in property in suit as member of joint 
Hindu family ~ Court considering that he might raise 
money to pay court-fee on security of such share— 
Whether material irregularity in exercise of juris- 
diction. 

The words “possessed of sufficient means to enable 
him to pay the fee” used in the Explanation to r. 1, 
O. XXXIII, Civil Procedure Code, merely mean that 
he is able to pay the fee, Itis not possible to hold 
that in cases coming in the first category of the Ex- 


planation the subject-matter of the suit must always ` 


and of necessity be excluded from consideration, 


172—3 & 4 


MITaat LAL v, JAGAN (ALL) 17 


Whether it shouldor should not be excludedis a 
matter for the consideration of the Court which has to 
decide the question whether the plaintiff is or is not 
possessed of sufficient means to enablehim to pay the 


fee. 


Where an applicant to sue as pauper for partition 
is entitled toa large share in the suit property as a 
member of a joint Hindu family, the Court will not be 
in error, in rejecting the application on the ground 
that the applicant would be ableto pay court-fee by 
raising money on the security of that share. Even if 
it is an error, it would not amount to material irre- 
gularity in the exercise of jurisdiction, calling for 
an interference by the High Oourt in revision, 
Balagaurit Bai v. Moti Lal (1) and Provash Chandra 
v, Municipal Commissioner of Howrah (2), dissented 
from. In re Pokala Mahalakshmi Ammal (8), relied 


On, 

O. Rev. App, against the order of the Sub- 
Judge, Jhansi, dated May 8, 1935. 

Mr. G. S. Pathak, for the Applicant. 

Mr. L. M. Roy, for the Opposite Party. 

Order.—This is an application in revi- 
sion from an order refusing to grant leave 
to the applicant to sue as a pauper. The 
applicants own case in the plaint was that 
he was entitled to a large property as a 
member of the joint Hindu family which 
yielded a large income, but that the same 
had been denied to him. The learned 
Judge was not satistied that the applicant 
was not able to raise money on the securiby 
of his share in the joint property so as to 
pay the prescribed court-fee and has remark- 


ed that 

“the applicant did not prove that he was not able 
to raise any money on the security of his share - 
claimed in the suit by partition, (and) as such has 
not the means to pay the fee prescribed.” 


In revision it is contended that the learn- 
ed Judge was quite wrong in taking into 
account the ‘subject-matter in dispute, 
because the property must always be ex- 
cluded when the question has to be con- 
sidered whether the applicant is a pauper 
or not. Great reliance is placed on Bala- 
gauri Bai v. Moti Lal (1) in which case the 
plaintiff who had applied for leave to sue 
ın forma pauperis was seeking to recover 
in her suit Certain ornaments and main- 
tenance allowance; the defendant actually 
produced in Court the ornaments and cash 
which, he admitted, belonged to the plaint- 
if and which was far in excess of the sum 
required for the payment of the court-fee. 
Toe Court below naturally took into con- 
sideration this fact and held that the 
plaintiff was not entitled to sue as a pauper 
and that she was possessed wilh means ta 
pay the court-fee. On appeal the learned 
Judges of the Bombay High Court came to 
the conclusion that inasmuch as the plaintilf 

(1) AIR 1923 Bom. 247; 72 Ind, Oas. 224; 47 B 523; 
25 Bom. L R 199, 
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had not actually received the ornaments 
and cash, she was not possessed of suffi- 
cient means to pay the fees, although the 
ornaments and cash had been deposited in 
Court and had been admitted by the defen- 
dant to belong to the plaintiff. We regret 
we are unable to agree with that decision. 
The Explanation attached to O. XX XI, 
r. 1, Civil Procedure Code, consists of two 
distinct parts, the first relating to the case 
where a feeis prescribed by law for the 
plaint and the second to a case where no 
such fee is prescribed. In the former case 
the plaintiff would be a pauper when he is 
not “possessed of sufficient means to enable 
him to pay the fee”; while in the latter case 
he would be a pauper when 


“he is not entitled to property worth Rs. 100 
other than his necessary wearing apparel and the 
subject-matter of the suit.” 


It is, therefore, obvious that the Legisla- 
ture has advisedly excluded the subject- 
matter of tLe suit in the second case, but 
hus refrained from excluding it in the 
‘former case. It is, therefore, not possible 
to hold that in cases coming in the first 
category the subject-matter of the suit 
must always and of necessity be excluded 
from consideration. Whether it should or 
shuuld not be exculded is a matter for the 
consideration of the Court which has to 
decide the question, whether the plaintiff is 
or is not possessed of sufficient means ta 
enable him to pay the fee. The words 
used are not that the plaintiff should not 
be possessed of sufficient property to enable 
him to pay the fee. If such words had 
occurred, it might well have been argued 
that it must be established that the plaintiff 
was in actual physical possession of some 
property which would yield the necessary 
amcunt. But the words used are “possessed 
of sufficient means to enable him to pay 
the fee”, which, in our opinion, merely 
mean that he is able to pay the fee. To 
lay down that even where the plaintiff can 
easily obtain possession of ornaments and 
cash lying to his credit in Court, he is not 
possessed of sufficient means because he 
has not yet taken delivery of such orna- 
ments and cash would, in our opinion, be 
contrary to the intention of the Legislature, 

Reliance is also placed on a later case of 
the Calcutta High Court reported in Provash 
Chandra v. Municipal Commissioner of 
Howrah (2). So far as the facts of that 
case go, there can be no doubt that the 
plaintiff was a pauper in that case. The 
suit had been brought for damages for 


(2) 57 C 980; 125 Ind. Cas, 102; A I R1930 Cal. 147; 
34 C W N 188; Ind, Rul, (1930) Oal, 484, 
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wrongful dismissal, and although the defen- . 
dant had admitted liability to a certain 
extent, the amount -claimed was in the 
nature of unliquidated damage and was 
not capable of being transferred in order 
to give the plaintiff any opportunity for 
raising money on the security of the subject- 
matter in dispute. The only other property 
which he seemed to have possessed was a 
certain amount lying tohis credit in the 
provident fund which also was not trans- 
ferable. It is, therefore, obvious that the 
plaintiff was a pauper, as he could not have 
raised money on the securily of these pro- 
perties and had no other means to enable 
him to pay the fee. But the learned Judges 
seem to have relied strongly cn the Bombay 
case referred toabove with which we are 
unable to agree and seem to have laid 
down that : 

“in regard to cases coming under the first part o 
the explanation, the subject-matter- of the case 
cannot be taken into cuasideration and any amount — 
which is not actually in the petitioners possession 
cannot be taken into account in making the cal- 
culation.” l l 

In expressing this view they did not 
follow the ruling of a learned Single Judge 
of the Madras High Court in In re Pokala 
Mahalakshmi Ammal (3). In that case the 
petitioner had obtained a decree for main- 
tenance and had applied for leave to appeal 
in the High Court in forma pauperis as 
regards the amount disallowed. The judg- - 
ment-debtor had deposited Rs. 571 in Gourt 
to the credit of the plaintiff as the amount 
which had been decreed in her favour. 
The learned Judge held that the plaintif 
was possessed of means to pay the court-fee. 
We entirely concur in that view. lf the. 
learned Judges of the Calcutta High Court | 
meant tolay down that the subject-matter 
of the dispute cannot always be taken into- 
account in considering whether the plaintiff 
is possessed of sufficient means to enable 
him to pay the fee or not, then we would 
have no quarrel with that view ; but we 
are unable to agree with the view that the 
subject-matter in dispute can in no circum 
stances be taken into consideration even if 
the case falls under para. 1 of the Explana- 
tion. : 

Quite apart from this we also think that 
there has been no material irregularity 
in the exercise of jurisdiction committed 
by the Court below. The Court has 
duly considered this point and has come to 
the conclusion that the plaintiff had means 
to pay the court-fee. Even if it had com- 


(3) 50 M Ld 114; 94 Ind, Cas. 337; A I R 1926 Mad. 
567; 23 L W 427, 
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mitted an error of law, which it has not 
done in this case, we-would not have inter- 
fered in revision, as an error of law would 
not amount to material irregularity in the 
exercise of jurisdiction. The application is 
accordingly dismissed with costs. 

D Application dismissed, 


. 





PATNA HIGH COURT 
Civi] Appeal No. 114 of 1932 
May 6, 1937 
Wort AND DBAVLE, JJ. 
AMBALAL KHORA AND aNnoTHER— 
DEFENDANTS— APPELLANTS 
VETSUS 
BIHAR HOSIERY MILLS, LTD, AND OTHERS 
~- PLAINTIFFS AND OTHERS—DEFENDANTS— 
RESPONDENTS 

Tort-—- Damages— Subsidence of buildings— Buildings 
not the cause of subsidence-~Damages, if include their 
value—Action by owner of surface, if one in tort— 
Hindu Law—Joint family — Son's lability—Father 
‘working mines for family—Work stopped for some 
gor: after his death—Sons coming in possession— 
‘Subsidence of surface — [iability of sons--Personal 
liability. 

When it is established that the erection of the 
‘buildings on the land has not in any way contributed 
‘to the subsidence of the buildings, the damages re- 
‘covered may include their value. Brown v. Robins 
> reliedon. Dalton v. Angus (5), dissented from. 
ilp. 21, col. 2.] 

Obiter.— Owner of surface has aright to the ordi- 
“nary enjoyment of his land. Where some one works 
up mines underneath hisland and causes subsidence 
of the surface, the infringement of the right is tortious. 
Backhouse v. Bonami (3) and Lamb v. Walkar (4), 
relied on, 

Where the father of joint Hindu family carries on 
the mining work for the family, butthe work is 
stopped for some years after his death and the sons 
later on come in possession of the mines and during 
. their possession, the surface of the land subsides, 
causing destruction of the buildings over it, the sons, 
being the membersof the joint Hindu family, are 
liable for the damages though it is confined to the 
assets of the joint family. The fact that the subsi- 
dence takes place when they are in possession does 
not make them personally lable. Annabhat Shan- 
kerbhat v. Shivappa Dundappa(7) and Venkata- 
samt Natkar v. Palaniappa Chettiar (8), referred to. 
Backhouse v. Bonami (3), relied on. [p. 23, cols. 1 & 2.] 

QO. A. from the original decree of the Sub- 
Judge, Dhanbad, dated May 3, 1932. 

Messrs. Manohar Lal and S. C. Mazum- 
dar, for the Appellants. 

Messrs. B. C. De and N. N. Roy, for the 
Respondents. 

Judgment.—This appeal is by the de- 
fendanis and arises out of an action in which 
the plaintifis claimed damages against the 
defendants for working their colliery in 
such a Manner as to cause the surface to 
subside. The learned Judge in the Court 
below has decided the case in favour of the 
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plaintiffs but allowed damages to the ex- 
tent of Rs. 61, 349-1383 only out of a total 
claim of Rs. 1,09,500. The plaintiff is a 
company in liquidation engaged in the 
manufacture of hosiery, the factory being 
situate on survey plots Nos. 458, 463, 465 
and 467. The proprietor of the land and 
of the colliery interest was the Jharia Raj. 
In August 1895, the coal mining rights 
were demised to one Bhoja Dhanji. The 
patta was in respect of coal mining rights 
in plots Nos. 458 and 463 which were 
135 bighasin area under villages Fatepur 
and Jharia. Another 6 bighas were demised 
to the same person in June of 1901. In 
1901 and 1902 Bhoja Dhanji sold 45 bighas 
toone P.D. Hamid and Gangi Dosha and 
21 bighas to the said P. D. Hamid; the 
remaining 934 bighas were transferred by 
a deed dated November 17, 1902 to Khora 
Ramji deceased who was the father of defen- 
dants Nos. 1 to 3. There was an exchange 
in 1911 between Khora Ramji and the 
Jharia Raj under which Khora Ramji got 
12} bighas in exchange for 124 bighas 
out of 934 bighas held by him. But 
in the meantime on January 17, 1923, 
Khora Ramji acquired mineral rights with 
regard to an additional 32 bighas. The 
subsided areais confined toabout 3 acres 
of which plots Nos. 458 and 463 have 
completely subsided and plot No. 465 has 
subsided in part. Plot No. 467 has not 
sunk. The plaintiffs acquired the surface 
rights by a registered deed (Ex. 2-h) from 
persons described as the Bauris and Malliks 
who were labourers. 


It has been one of the contentions of the 
defendants that the plaintiff had no title 
to the land and that, therefore, the present 
action is not maintainable. The Record of 
Rights describes the predecessors-in-title of 
the plaintifs as persons in possession rent- 
free, and it is the finding of the learned 
Judge in the Court below that there is 
nothing on the record which would indi- 
cate that the Bauris and Malliks had not 
such a permanent interest. The Judge in 
the Court below has entered into a somes 
what elaborate examination of this point 
and has come to a conclusion in favour of 
the plaintifis. Ib is true that the Record 
of Rights is not conclusive of the title of 
the predecessors of the plaintiffs, but in 
the absence of any evidence on tne part of 
the defendants, especially with regard to 
any objection on the part of the Jharia 
Raj, in my judgment the plaintifs have 
disclosed a sufficient title to enable them 


20 AMBALAL KHORA V. BIHAR Hosi#Ry MILLs, Lip. (PAT.) 


to claim damages in this suit if they have 
otherwise established their right. ` 

There is no dispute about the subsidence, 
and apart from the question with which I 
have already dealt, the case was confined 
in the Court below and in this Court to 
the question whether defendants Nos. l and 
2 were liable in damages to the plaintiffs. 
The facts as regards the position of the 
defendants are as follows: The father of 
defendauts Nos. 1, 2 and 3 died in the year 
1923. Defendants Nos. 1 and 2 were born 
in 1916 and 1918 and were, therefore, 
minors atthe timeof the death of their 
father. As far backas 1908 defendant No. 3 
separated from his father, andit was the 
contention of defendants Nos. 1 and 2 that 
neither defendant No. 3 nor defendants 
Nos. 4 to 9, who claimed at one time to have 
been partners in respect of a 10 anna 
share in the colliery business with the 
defendants’ father, had any interest in or 
in connection with this colliery. This has 
been accepted by the Judge in the Court 
below and now no question arises as to 
this. When the colliery business was 
started, it appears as I have stated that 
defendants Nos. 4 to 9 were share-holders to 
the extent of 10 annas, and of the remain- 
ing six annas share of the father, two annas 
were given to defendant No. 3. In February 
1926, this two annas snare was sold to the 
mother of defendants Nos. 1 and 2 as their 
guardian and again in 1927 the share of 
defendants Nos. 4 to 9 was purchased by 
defendants Nos. 1 and 2. At the time of 
the action defendants Nos. 1 and 2 owned 
the 16 annas interest in the colliery by 
reason of these purchases and the death of 
their father in 1923. In these circumstances 
the liability of defendants Nos. 1 and 2 
alone arises. 

In the written statement it was averred 
that the colliery under the land in ques- 
tion had not been worked for about LO or 12 
years. The action having been brought 
in 1930, that would mean that no work 
had been done since about 1920. Expert 
and other evidence has been called and 
the result has been that the learned Judge 
in the Court below hasheld that the work- 
ing of the colliery which caused the sub- 
sidence was prior to 1923, the date of the 
death of the defendants’ father. Itis asa 
result of that finding (which is not disputed 
in this Court) that the question of the liability 
of defendants Nos, 1 and 2 arises. In addi- 
tion to the above finding the Judge in the 
Court below has held that the pillars which 
were left to support the surface were at 
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the time thought to be sufficient but proved 
to be insufficient, and that even if small 
quantities of coal were taken subsequently 
from the pillars, such working was insignifi- 
cant and insufficient to contribute to the 
subsidence. 

This being the case and it being thus. 
established that the working which cansed 
the subsidence was done in the life-time 
of the father of defendants, and not dur- 
ing thetimein which the defendants were 
in possession, it was contended on their 
behalf, both in the Court below and in this 
Court, that they could not be held liable 
for damages. There is no contention on 
their behalf that the absence of any evi- 
dence that the working was negligent in 
any way assists them as itis admitted that 
the owner of the surface has a right to 
support, but the nature of that right- 1s 
questioned. Nor is it contended that the 
weight of the buildings erected by -the 
plaintiffs caused the subsidence. Leaving 
forthe moment the question whether the 
defendants, although minors at the time, but 
being members of a joint Hindu family are 
liable as such, it is contended by ‘the 
defendants on the authority of the cases in 
Greenwell v. Low Beechburn Coal Co. 
(1) and Hall y. Duke of Norfolk (2) that 
as the defendants were not in possession at 
the time of the workings and not having 
worked the colliery since the death of their 
father, they cannot be held liable in 
damages for the subsidence which ‘took 
place in 1930. It is clear that if the 
defendants were .not responsible for .the 
working of the colliery which caused -the 
subsidence, they are not liable in damages 
to the plaintiffs. The cases to which I have. 
referred and which are relied upon by the 
appellants, are authorities for that proposi- 
tion. The Subordinate Judge has held 
that the cause of action was the breach of 
an implied contract under which the defend- 
ants were under the -obligation to support 
the surface and was of the opinion that the 
action was notin tort. Accordingly he has 
held that the principle actio personalis 
moritur cum persona did not apply and that, 
therefore, the defendants were liable for 
the payment of damages to the extent of 
the assets of the fatuer which came into 
their hands on his death.. The Judge is 
in error on this point and the question 
whether the action against the father died 


(1) 1897) 2 Q B 165; 66 L J Q B 643; 76 LT 
759 


(2) (1900) 2 Ch. 493; 69 L J Oh, 571; 82 L T 836; 48 
W R585; 64 J P 710; 16 TLR 443, 
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with him or not is mrelevantin the cir- 
cumstances of thè case, and in any event 
the Judge is clearly wrong in holding that 
the action is not in‘tort. The owner of the 
surface may have a right in law of sup- 
port, or toput it in the words of Lord 
Oranworth in the House of Lords in 
. Buckhouse v. Bonami (3), “in ‘truth his right 
is a right to the ordinary enjoyment of his 
land” but the infringement of that right is 
tortious. A sufficient authority for that, if 
authority were needed. is found in Lamb 
y. Walker (4), at p. 402* referred .to by 
Bruce, J.in Greenwell v. Low + Beechburn 
Coal Co. (1). But the question does not 
arise. There was no right of action against 
the father at the time of his death as 
nothing had happened which gave-rise to 
any; he had done nothing other than that 
which he was entitled to do, namely, work 
his colliery, and no damage had resulted 
therefrom. This working did not become 
actionable until after his death, that is to 
say, whenthe subsidence took place in 
1930. On this view of the case, unless the 
defendants can be held to have done some- 
thing to cause the subsidence, they are not 
liable to the plaintiffs. But it is said that 
as the subsidence was the cause of action 
and as that took place during the time of 
the possession of the defendants, they are 
personally liable. This argument is based 
on the decision in Backhouse v. Bonami 
(3). This argument was discussed in the two 
cases to which I have already referred and 
upon which the defendants relied for an- 
other branch of their argument and, in the 
light of those decisions, the argument is 
untenable. 
Jn connection with the general argu- 
ment as to the liability of the defendants, 
it is contended that as the damage claimed 
is confined to the loss which the plaintiffs 
. have sustained by the destruction of the 
buildings and the machinery therein, 
there being no proof that the plaintiffs 
have acquired an easement of support, the 
buildings not having been in existence for 
20 years and upwards, the plaintiffs can- 
not recover: Dalton v. Angus (5). However, 
a direct authority against this contention 
is found in Brown v. Robins (6:. When 
(3) (1860) 9 H L O 503; 34 L J Q B 181; 7 Jur. (Nn a.) 
808; 4 L T 754; 9 W R 769. 

(4) (1878)°3 Q B D 389; 47L J QB 451; 38 L T 643; 
26 W R 775. 

(5) (1881) 6 A O 740; 50 L J Q B 689; 44 L T 844; 30 
W R 191; 46 J P 132, 
TG (1859) 4 H.& N 186; 28 L J Ex. 250; 118 R R 


. *Page of (1878) 3 Q B D.—{Ed] =~ 
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it is established that the erection of the 
buildings on the land has not in any way 
contributed to the subsidence of the build- 
ings, the damages recovered may include 
their value. Another argument as to the 
liability of the defendants was that as 
they are now in possession of the land and 
the benefits of the original patta granting 
coal-mining rights to Bhoja Dhanji, they 
are liable under one of the clauses con- 
tained in the said patta The document 
is Ex. E1 in the case and reliance is 
14 which is in these 
words: 

“That if any land and house, etc., or any other 
valuable property, is destroyed or rendered useless 
on account of your Laka wi a ga ka 

es therefor; aud if a = 
ee pare within the leasehold land, you 
will be wholly answerable therefor.” | 

Quite apart from the question whether 
the defendants not being parties to this 
lease are liable thereunder, or whether 
the covenant is a covenant which runs 
with the land and the defendants being in 
possession are liable, it seems to me that 
the clause adds nothing to the liability of 
any person bound thereby for whatever 
reason. The clause deals with the ‘liabi- 
lity to valuable property’ which may be 
destroyed or rendered useless, it in no 
way deals with the support of the surface 
although it goes without saving that in 
the majority of cases buildings would be 
rendered useless unless the surface were 
supported. On the other h:nd. it might be 
said that the clause would make the per- 
sons bound thereby liable whether the 
damage was caused by subsidence or for 
any other reason. We have already dealt 
with the question of liability for buildings 
and this clause has not been used by the 
respondents except for the purpose of 
fixing the liability on the defendants for the 
subsidence. Weare, therefore, n st concerned 
with the question waether it has the 
wider application which I have suggested. 
In so far ag the liability for subsidence is 
covered by the clause, it adds nothing to 
the defendants’ liability at common law; 
in other words, their liability would be 
just the same whether that clause existed 
e now coms to the matter which we 
mentioned in the earlier pari of our judg- 
ment. It was contended that the defen- 
dants being members of a joint Hindu 
family at the time of the working of 
the colliery by their father (the karta 
of the family) were bound by the acts of 
the kartą and were, therefore, Hable, 
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On the other hand defendants urged that 
this was not so much as suggested in 
the lower Court. As a matter of fact 
the plaint made no distinction between 
one defendant and another as regards 
the. liability for damages, but merely 
spoke of the “wrongful, negligent and 
improper working of coal by the defen- 
dants from the subjacent and adjacent 
areas’, eyen denying thatthe defendants 
had any right at all to work the coal. 
In their written statement defendants Nos. 
1 and 2 set out “the right of these defen- 
_dants to work" the coal under the con- 
veyance of 1902 in favour of their father 
(and later documents) and claimed that 
other defendants had been unnecessarily 
made parties. In para. 15 they denied 
removing any pillar coal (while claiming 
the right to do so) and said that they 
_ did not work coal in the affected area 
during the last ten or twelve years. 
They wenton to repeat that they had 
kept substantial pillars for supporting the 
surface and worked in a workmanlike 
manner and with due care and attention; 
and they denied that they had at all 
` contributed to the subsidence, adding that 
the subsidence was not due to any act 
cn their part. It-is clear that these de- 
fendants Nos. 1 and 2 did not deny work- 
ing subjacent coal before “the last ten or 
twelve years’, though they denied negli- 
gence in such working and claimed to 
have left substantial pillars for support 
ing the surface. Nor was there any issue 
framed or any finding recorded in the 
lower Court on the point whether defen- 
dents Nos. 1 and 2 were or were not res- 
ponsible for the working of the coal before 
1923. There was no dispute on the point; 
it was probably not realized that on sub- 
sidence liability to damages would arise 
even without any negligence in the origi- 
nal working of the coal though the 
pillars may not have been improperly 
interfered with. Defendant No. 10 was 
added as a party by an application to 
amend the plaint which was filed long 
before the written statements of defendants 
Nos. land 2 and which prayed for his 
addition as a member of an undivided 
Hindu Mitakshara family taking an inter- 
est in ihe colliery ‘from his very birth”. 
The learned Judge says that it is men- 
tioned in Ex. E-2, a deed of family 
arrangement which has not been placed 
before us, that at the separation between 
Khora Ramji and defendant No. 3 in 1908 
or 1909, properties other than those given 
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to defendant No. 3 were retained by Khora 
Ramji for himself and his other sons or 


such sons as might be born to him in 
future, and that ‘no share in the coal 


lands of the colliery nowin question was 


given to defendant $No. 3. The colliery 
would thus appear to have been kept by 
Khora Ramji as joint family property. It: 
was open tohim to do so as the head 
of the family, even though the business 
may not have been ancestral : see Annabhat 
Shankerbhat v. Shivappa Dundappa (7) 
and Venkatasami Naiker v. Palaniappa 
Chettiar (8); and if debts had been con- 
tracted in the course of this business, the 
other members of the family would have 
been bound by them. The extraction of 
the coal, so far as Khora Ramji was 2 
party toit, was in the interest of the joint 
family of which he was the karta and 
into which defendants Nos. land 2 were 
born in 1916 and 1918. It was not tor- 
tious per se, but a liability for damages 
arose on the subsidence which occurred in 
1930, long after Khora Ramji’s death, but 
at a time when defendants Nos. 1 and 2 
were the sole surviving members of the 
joint family that had extracted the coal 
and were in sole possession of the family 
interest in the colliery and had further 
bought out defendant No. 3 and defendants 
Nos. 4 to 9. 

The learned Judge below says that it 
appears that Khora Ramji was carrying 
on the business of this colliery with some 
partners who had a ten-anna share in the 
business and that defendant No. 3 given 
a two-anna share out of his father's six- 
anna share in the profit and loss cf the 
business. Later on, he comes to the con- 
clusion that defendant No. 3 never had any 
share in the coal lands but only a two- 
anna share in the profit and loss of the 
colliery business from the date of his 
separation from his father up to the date 
he transferred his interest to defendants 
Nos. 1 and 2 in 1926. This finding is 


‘accepted by the appellants before us. The 


exact nature of Khora Ramji's partnership 
with defendants Nos. 4 to 9 does not 
appear. The learned Judge refers to the 
fact that the coal land was acquired by 
Khora Ramjiand as regards the ten-anna 
share in the business he says that there 
is no evidence who the partners that owned 
his share were, though there is some 

(7) 52 B 376; 110 Ind. Cas. 269; AIR 1928 Bom. 232; 
30 Bom. L R 539. 

(8) 52 M 227; 117 Ind. Cas, 716; A I R 1929 Mad. 
153; 56M L J 380; 28 L W 762; Ind, Rul. (1929) Mad. 
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indication that they were defendants Nos. 4 
to 9 or their predecessors-in-interest. He 
did not regard the matter asone of any 
practical importance because the plaintiffs 
gave up their claim ogainst these defen- 
dants towards the end of the hearing on 
the ground, as their learned Advocate has 
shown, that they had been unable to prove 
the liability of these defendants. Upon this 
it was contended before us that the release 
of defendants Nos. 4 to 9 meant the release 
of defendants Nos. 1 and 2 as well; but this 
was nota case of release by way of accord 
and satisfaction and did not in any Way 
destroy the cause of action, nor was it the 
case of defendants Nos. 1 and 2 that de- 
_fendants Nos. 4 to 6 were in any way 
liable for damages for the subsidence. We 
do not know enough of the partnership 
which was only alleged by defendants Nos 3 
and 10 (claiming, however, as the learned 
Judge puts it) that “the working under 
the affected area were made subsequent to 
1926 and that pillars were also robbed 
from the subjacent soil and from below 
the adjacent lands" by defendants Nos. 1 
and 2, to say how defendant No.3 was given 
a share in it or what the relation of Khora 
Ramji was to the ten-anna partners. 
Probably defendants Nos, 1 and 2 who, as 
Mr, Mazumdar for the appellants informed 
us, took the entire family interest in the 
colliery by survivorship, were no parties 
to the partnership such as it was : but this 
will only prevent contractual relations from 
arising between them and the ten or twelve- 
anna. partners in the course of the partner- 
ship without affecting their liability to 
others as members of the joint family of 
which. their father was the karta and which 
had a six or four anna interest in the col- 
liery from 1908 or 1909 to the death of Khora 
Ramji. The liability that is ‘sought upon 
defendants Nos. 1 and 2 is limited to 
what the learned Judge has called “ the 
assets of their father's estate that hag 
devolved on them by inheritance". The 
description is not quite accurate, and the 
learned Judge really meant no more than 
the assets of the joint family by Khora 
Ramji at his death. It is thus clear that 
the joint family Tepresented by the karta 
was concerned in the working of the coal, 
whether or not it did so in partnership 
with others ; and the jomt family still 
continues in spite of the death of Khora 
Ramji in the persons of defendants Nos. 1 
and 2. ey cannot, therefore, escape 
liability on the ground that it was a per- 
- sonal liability of Khora Ramji, though the 
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learned Judge is in error in holding them 
Jiable ton the ground of an implied contract 
to keep up the surface. 

A half-hearted attack was made by the 
appellants on the findings of the learned 
Judge as regards the quantum of damages. 
Damages have been awarded on three out 
of six accounts claimed. These include 
damages to furniture to the extent of 
Rs. 1,150 odd, as to which the learned 
Judge refers to certain ledgers and balance- 
sheets which have not been printed. It 
has been urged that the balance-sheets are 
no evidence against the appellants. 
Rupees 25,000 has been awarded as damage 
to machinery, and it has been contended 
that no evidence was given as to this 
damage. Plaintiff's first witness, however, 
did say in reply to a Court-question that 
the damage to the Mill Machincry was 
Rs. 18,000 and that tothe machinery given 
by Government Rs. 7,000. As to this it 
was urged that the lower Court should not 
have put the question. But itis not sug- 
gested that the appellants were prevented 
from cross-examining the witness on the 
point after he- had replied to the Courte 
question. Rupees 37,000 odd was awarded as 
damage on account of land and buildings. 
This is based on a sale deed (Kx. 2-h) for 


Rs. 34,000 and vouchers for Rs. 5,000 
or more for subsequent additions to 
the properties purchased besides the 


balance-sheeis of the plaintiff company. 
Here again it is said that the balance- 
sheets are no evidence against the ap- 
pellanis. But the balance-sheets, whether 
in this connection or in connection with 
the furniture account, can he regarded in 
the light of claims mide by the plaintiff 
company against the appellants, and it does 
not appear that the appellants could not 
have subjected these claims to cross-ex- 
amination. In our opinion there is no 
room for iaterference with the quantum of 
damages awarded by the lower Court. The 
result is the appeal is dismissed with costs. 
D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Oriminal Revision a No. 349 of 
19: 

July 30, 1937 
YORKE, J. 

DAWAR SINGH— APPLICANT 
versus 
EMPEROR—RzsponDENT 
Penal Code (Act XLV of 1860), ss. 107, 109, 182— 

Cases under s. 182—Ss. 107 and 109, if apply. ` 


Sections 107 and 109, Penal Code, apply to cases 
under s, 182. Person instigating another to make a 
false report canbe convicted under s. 182 read with 
he Umrao Singh v. Emperor (1), distinguish- 
6 


Or. R. App. from an order of the Sessions 
Judge, Ghazipur, dated February 12, 1937. 

Mr. Ram Nama Prasad, forthe Appli- 
cant. 

The Assistant Government Advocate, for 
the Crown. 

Order.—This is an application in revi- 
sion of one Dawar Singh who was con- 
victed by a Magistrate of an offence 
under s. 182 read with s. 109, Indian Penal 
Code and sentenced to pay a fine of Rs. 25 
with one month’s rigorous imprisonment in 
default. His application in revision to 
the Sessions Judge of Ghazipur was dis- 
missed. This was a case arising out of 
some dealings in regard to a camel. It is 
said that one Gauri Shankar gave a camel 
to the applicant Dawar Singh in settlement 
of a debt and that Dawar Singh sold 
the camel to Raghunath. It has been found 
as a fact that at the instigation of Dawar 
Singh, who first suggested this to some- 
one else and when that person refused, 
suggested it to Gauri Shankar, Gauri 
Shankar made a report at the Police 
Station that bis camel had disappeared. 
The Oourts below have concluded that the 
object of making this false report was to 
cause the Police to take action and thereby 
to cause trouble to Raghunath. ‘his re- 
port was made on September 2, 1936 and 
on September 26, the Sub-{nspector re- 
ported the matter to the Superintendent 
of Police asking for the prosecution of 
Gauri Shankar under s. 182 and Dawar 
Singh under ss. 182-109. On October 2, 
the Superintendent of Police passed a 
formal order sanctioning the prosecution 
of both persons under s. 182, Indian Penal 
Oode, describing Dawar Singh, applicant as 
Gauri Shankar's abettor. On the case 
coming before the lower Court and again 
in the Court of the Sessions Judge, reli- 
ance was placed for the applicant on the 
ruling of Karamat Husain, J. reported in 
Umaro Singh v. Emperor (1), this: ruling 
being relied upon as an authority for the 
proposition, as I understand it, that a man 
cannot be prosecuted for abetment of an 
offence under s. 182, Indian Penal Code. 
The learned Sessions Judge referred to an 
Oudh ruling, Ramjaiwan v. Emperor (2). 
But it is obvious that the Courts below 


(1) 6 A L J 236; 2 Ind. Cas, 200; 9 Or. L J 518. 


(2) A I R1926 Oudh 448; 95 Ind. Cas. 598; 27 Cr. L 


J £22; 30 W N Sup, 96. 
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were not entitled to rely upon this ruling 
if the ruling reported in Umaro Singh v. 
Emperor (1) is really an authority for the 
above proposition. 

But on an examination of this ruling it 
seems to me that it is not an authority 
for that proposition at all. As I under- 
stand, it simply lays down that a" man 
who is not the actual maker of the false 
report cannot be convicted under .s. 182 
standing by itself, as indeed must, I think, 
obviously be the case. The question whe- 
ther a man can be convicted under s. 182- 
109 isa different one and Iam not able 
for myself to see any reason why. s. 107 
and therefore s. 109 should not be applica- 
ble to cases under s. 182. On this view 
of the case I am of opinion that the appli- 
cant was rightly convicted. There is no 
force in this application which is dismissed 
accordingly. 

D. Application dismissed. 





PATNA HIGH COURT | 
Civil Revision Petition No. 40 of 1937 
August 11, 1937 
CovurRTNEY-TERRELL, O. J. AND 


MADAN, J. 
Babu BAMSEWAK MISSRA— 
PLAINTIFF— PETITIONER 
VETSUS 
Choudhary Babu JAMUNA PRASAD 
SINGH AND sNoTaER—DEFENDANTS— 
RESPONDENTS 

Hindu Law—Debts—Widow— Necessity—Hand- 
note for Rs. 272, by widow having annual income of 
Rs, 10,000—Liabilrty of reverstoners—Money borrow- 
ed for completion of temple—Debt, if for necessity. 

In all cases of necessity, to prove the mere nature 
of the purpose for which the monsy is borrowed is 
hardly sufficient ; the borrowing must also have been 
necessary for the particular purpose. 

A Hindu widow in possession of an income of 
Rs. 10,000 a year, executed a hand-note for Rs, 272. The 
note recited, that theloan was for legal necessity, 
The promisee set upa story that it was for comple- 
tion of a temple under construction. Before the 
suiton the hand-note began, the widow died, and 
the reversioners were sought to be made liable: 

Held, that the suit was based upon the hand-note 
and the persons liable on the hand-note were only 
the parties to the hand-note and the heirs of those 
parties, The reversioners could not be made liable 
merely as the persons who succeeded to the interest 
of the maker ofthe hand-note when that interest 
had ceased altogether :; Lake 

Held, also, that even if the story of the plaintiff 
be accepted, the purpose for which the money was 
required, was not inthe nature of a legal necessity 
which would be binding upon those who succeeded 
to the estate. 


C. R. P. from an order of the Small 
Cause Court Judge, Darbhanga, dated 
October 14, 1936, 


s 
« 
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Messrs. S. N, Roy and R. Choudhary, for 
the Petitioner. 

Messrs. Baldeva Sahay and G. P. Sahay, 
for the Respondents. 

Courtney-Terrell, C. J.—This is an 
application in civil revision against a 
‘judgment of the Small Cause Court Judge 
of Darbhanga dismissing a suit by the 
plaintiff to recover Rs. 272 principal and 
Rs. 98 interest. The maker of the hand- 
note, Musammat Manrup Kuer, died before 
the suit was begun and her co-defendants 
are persons who have succeeded to the 
last male holder, 7. e. her deceased husband, 
the lady having a mere life-interest in the 
estate at the time of the making of the 
hand-note. It is sought to make these 
defendants liable partly on the hand-note 
and also on the ground that they are 
“bound to the extent of the estate which 
came into their hands, because the loan in 
respect of which the hand-note was 
made was advanced to the Jady for legal 
necessity. The hand-note bears a state- 
ment that the loan was advanced for the 
expenses of the lady in connection with 
the estate, but there is no statement in 
the plaint as to any particular necessity 
which might throw liability on those who 
succeeded to the estate on the death of the 
lady. Nodoubt, being impressed when they 
sought legal advice with the importance 
of showing some necessity of a charac- 
ter such that the expenses in connection 
therewith would be binding on the estate, 
the plaintiff set up a story to the effect 
that the lady required the money for the 
.completion of a temple which was under 
construction. This was a case which was 
not set up inthe pleadings and should not 
have been considered. Moreover, in all 
cases of necessity, to prove the more nature 
of the purpose for which the money is 
borrowed is hardly sufficient; the borrow- 
ing must also have been necessary for the 
- particular purpose and a lady in posses- 
sion of an income of Rs. 10,000 a year is 
under no necessity to borrow such a small 
sum as Rs. 272 for the finishing of the 
temple and no evidence was ¢ffered by the 
plaintiff, nor is there any finding of fact as 
to the necessity for the borrowing. It 
must also be remembered that the suit is 
based upon the hand-note and the persons 
liable on the hand-note are only the par- 
ties to the hand-note and the heirs of 
those parties. They cannot be made liable 
merely as the persons who succeeded to the 
interest of the maker of the hand-note 
when that interest has ceased altogether. 
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The learned Judge who decided this case 
dismissed it on the ground thatthe debt 
was an unsecured debt and therefore not 
binding upon those who succeeded to the 
estate. The question of the recoverability 
of a secured or an unsecured debt has 
given the Courts very great difficulty. 
Since the date of the decision of Saun- 
ders, J. in Baramdeo Singh v. Lal Baha- 
dur Sah (1), there has been a decision of 
the Bombay High Courtin Dhondo Yesh- 
want Kulkarni v. Mishrilal Surajmal (2) 
which rerders the soundness of the deci- 
sion of Saunders, J. open to some doubt. 
The learned Judge was, however, right in 
following the decision of the learned Judge 
of this High Court in preference to any 
other decision. The real ground, however, 
upon which the suit should, in my opinion, 
have been dismissed as the learned Judge 
did in fact dismiss it, is that the purpose, 
even if we accept the story of the plaintiff, 
for which the money was required, is not 
in the nature of a legal necessity which 
would be binding upon those who succeeded 
to the estate. 

In the result, the learned Judge's deci- 
sion was, in my opinion, right and this 
application should be dismissed with costs 
which weassess at two gold mohurs. 

Madan, J.—I agree. 

D. Application dismissed. 


(1) 15 P L T 583: 149 Ind.Gas. 152; AI R1934 Pat, 
216; 6 R P 585. ; 

(2) 60 B 311; 160 Ind. Cas 1016, A I R 1936 Bom. 
59; 33 Bom. L R 6; 8 R B 290. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 485 of 1936. 
August 2, 1937 
BAJPAI, J. 
RAM PRASAD GHASI RAM—Dsrenpanr 
—APPLIGANT 


VETSUS 
BAL KRISHEN AND ANOTHER— PLAINTIPRS 
—OPPOSITE Party 

U. P. Municipalities Act (II of 1916), se. 321, 184 
Fa sree applying for sanction to build—Plaint- 
iff objecting—Parties referring matter to arbitration, 
before sanction—Award—Plaintiff applying to Civil 
Court for filing same—Meanwhile, sanction given— 
Filing of award, if overrides s. 321, 

Defendant applied to the Municipal Board for per- 
mission to build a latrine on a certain plot of land, 
The plaintifi objected. Before the sanction, the 
parties referred the matter to arbitration without 
the intervention of the Court. The award was sub- 
mitted and the plaintiff applied to the Civil Court for 
filing the award, Meanwhile the Municipal Board 
gave itssanction. The defendant contended that the 
award, if filed and madea rule of the Court, would 
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violate the provisions of s. 32], U. P. Municipalities 
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with certain modifications. It appears that 
objections had been taken by the defend- 


ation ETE ManoI pallies ET 
ers $ = + ł = . + * 
Held, that under s. p 2 ant to the application of the plaintiffs, but 


sanction given would not, beyond exempting the 


person to whom the sanction was given from any 
penalty or consequence to which he would otherwise 
be liable, confer or extinguish any right or disabili- 
ty, or operate as an estoppel or admission, or affect 
‘any title to property or have any other legal effect 
- whatsoever. Whereas the sanction given by the 
, Municipal Board and confirmed by the District Ma- 
gistrate was binding on the defendant and the de- 
fendant could not go against it, it did not confer 
or extinguish any other right or disability. Such 
rights and disabilities would, of course, be governed 
by the award which would be binding between the 
parties and therefore, there would be no overriding of 
the ‘provisions of s. 321. 

O. R. App. against an order of the Sub- 
Judge, Farrukhabad, dated August 13, 1936. 

Mr. $. B. Johari, for the Applicant. 

Messrs. B. Malik and S. N. Seth, for the 
Opposite Party. oe 

Order.—This isan application in revi- 
sion bythe defendant. It appears that on 
February 28, 1935, the plaintiffs and the 
defendant referred certain matters which 
‘were in dispute between them to arbitra- 
tion without the intervention of Court. The 
arbitrators made their award on March 5, 
1935. The plaintiffs then applied to the 

‘Court having jurisdiction over the subject- 
‘matter of the award that the award he 
filed in Court. The application was num- 
bered and registered asa suit and notice 
was given to the defendant requiring him 
“to show cause why the award should not be 
‘filed. The defendant appeared and filed 
objections. The learned Munsif framed 
three issues : ; 

“Was any agreement to refer to arbitration en- 
tered into between the parties ? (2) Is the award 
invalid on account of the misconduct of the arbi- 
trator? (3) To what relief, if any, is the plaint- 
iff entitled ?” 


He decided issues Nos. 1 and 2in favour 
of the plaintiffs, but upon a legal point 
raised by the defendant he was of the opin- 
ion, that the plaintiffs were not entitled to 
the relief claimed bythem. The point of 
law raised by the defendant was that if the 
award is filed, the provisions of s. 321, Mu- 
nicipalities Act, would be violated, and the 
‘learned Munsif was of the view that s. 321, 
Municipalities Act, was a bar tothe filing 
of the award. At this stage it is necessary 
to mention certain proceedings which were 
going on about this time before the Muni- 
cipal Board. On October 10, 1934, the de- 
fendant had applied to the Municipal Board 
-of Farrukhabad for permission to build a 
-latrine on a certain strip of land. On 
‘April 30,1935, sanction was given by the 
Municipal Board for the construction but 
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before sanction could be given, the parties, 
namely the plaintifs and the defendant, 
referred their disputes (one of such disputes 
related tothe building of the latrine) to 
arbitration, and [have already discussed the. 
result of the reference to arbitration. 

What the learned Munsif thought and 
what learned Counsel for the defendant 
applicant has argued before me is that the 
sanction which has been given by the 
Municipal Board tothe defendant for the 
construction of the latrine differs in cer- 
tain particulars from the sanction which 
has been given by the arbitrators for the 
building of the latrine, and it is said that 
the plaintiffs did appeal against the sane- 
tion given by the Municipal Board on 
April 30, 1935, and the District Magistrate 
rejected the appeal confirming the sanction 
as was originally granted by the Munici- 
pal Board. Itis said that if the award is 
made arule of Court, it would override the 
sanction granted by the Municipal Board. 

When the Munsif refused to make the 
award a rule of Court, the plaintiffs ap- 
pealed and the learned Oivil Judge of 
Farrukhabad has reversed the order of the 
learned Munsif and has directed that the 
application for the filing of the award be 
granted with costs. It is argued before 
me that the effect of the order of the lower 
Appellate Court is to questionthe autho- 
rity of the Municipal Board, a matter dis- 
tinctly prohibited bys. 321, Municipalities 
Act. It may be pointed out that the Muni- 
pal Board is no party to the reference to 
agreement or tothe award and whatever 
has been decided under the award (which 
has now been made a rule cfthe Court 
under the orders of the Court below), binds 
only the plaintiffs and the defendant and 
does notin any way bind the Municipal 
Board. The Municipal Board refuses or 
grants sanction not merely on a considera- 
tion of the rights of the person applying 
for sanction and the person objecting to 
the sanction, but on grounds of general 
convenience and hygiene. Under s. 184, 
Municipalities Act, any sanction given shall 
not beyond exempting the person to whom 
the sanction is given from any penalty or 
consequence to which he would otherwise 
be liable, confer or extinguish any right 
or disability, or operate as an estoppel or 
admission, or affect any title to property or 
has any other legal effect whatsoever. 

The position, therefore, is that whereas 
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the sanction given by the Municipal Board 
and which has been confirmed bythe Dis- 
trict Magistrate is binding on the defend- 
ant and the defendant cannot go against 
‘it, it does not confer or extinguish any 
other right or disability. Such rights and 
disabilities would, of course, be governed 
by the award which is binding between 
the parties and on the basis of which a 
decree has been directed to be passed by 
the lower Appellate Court. In the view 
that I have taken of the case, there is ne 
overriding of the provisions of s.321, Mu- 
nicipalities Act, noris there any force in 
the present application, which is dismissed 
with costa. 
p. Application dismissed. 





_ PATNA HIGH COURT 
Civil Appeals Nos. 67 and 68 of 1936 
August 18, 1937 
COURTNEY-TERRELL, O. J. AND MANOHAR 
LALL, J. 
NAKCHEDI SAHU AND otarrs— 
APPELLANTS 
< VETSUS 
BISHUN LAL SINGH—RBE8PONDENT 
Civil Procedure Code (Act V of 1908), s. 47, 
0. XLIII, r. 1#(j)—-Compromise during execution 
of mortgage decree postponing confirmation of 
sale—Breach of compromise—Remedy of injured 
party~-Refusal of executing Court to direct other 
party to act according to compromise—Appeal, if 
lies. 
Ifa term ofthe compromise arrived at between 
the parties in execution of a mortgage decree, by 
which they postpone the confirmation of the execu- 
tion sale, has been broken by one of the parties, that 
is a matter which can only be remedied by a suit on 
the part of the injured party. An executing Oourt 
has merely got the business of confirming or refusing 
to confirm a sale and there is moreover no power on 
' the part of the High Court to entertain an appeal in 
any matter other than a refusal to confirm the sale 
.or an order confirming the sale. If the executing 
Gourt refuses to make such a direction, no appeal 
lies from such refusal. — 
_ ©. A. from the original orders of the Sub- 
Judge, Hazaribagh, dated January 30, 1936. 
Messrs. Sarjoo Prasad (in Appeal No. 67) 
.and Rajani Kant Sinha (in Appeal No. 68), 
for the Appellants. 
Mr. S. N. Ray, for the Respondent (in 
both appeals). a 
_ dudgment.—This is an appeal by the 
judgnient-debtors Nos. 3 and 4 against an 
order of the Subordinate Judge of Hazari- 
bagh dated January 30, 1936, refusing to 
make an order on a petition by the defen- 
dants in the following circumstances. It 
seems that the decree-holder sued on a 
mortgage-bond against the executants of 
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the mortgage who were defendants Nos. 1 
and 2 and impleaded the appellants, 
jndgment-debtors Nos. 3 and 4, who were 
the subsequent mortgagees. The decree- 
holder sold the mortgaged property on 
August 8, 1934. There was a petition 
under O. XXI, r. 90, Qivil Procedure 
Code by all four of the judgment-debtors 
to set aside the sale. This matter was 
compromised on May 31, 1935 and the 
terms of the compromise are simplé though 
somewhat’ peculiar. Under the terms, the 
arrangement was that the confirmation of 
the sale should be postponed until Septem- 
ber 20, 1935. It was further agreed that 
ifa sum of Rs. 11,550 should be paid on 
or before that date, then the decree-holder 
was to reconvey to the mortgagors the prop- 
erty in question. If, on the other hand, the 
amount was not so paid, then dn that event 
also the sale was to be confirmed. 

On September 26, the judgment-debtors, 
the mortgagors, petitioned to say that they 
had found a purchaser and asked that the 
decree-holder might be ordered to execute 
the kobala and take the money and they 
further complained that the auction-pur- 
chaser had refused to take acopy of the 
petition. Defendants Nos. 3 and4 stated 
that they had made a tender of payment 
on the 28th which was refused. The learned 
Judge on this petition declined to direct 
the decree-holder to execute the kobala 
mentioned and in this matter he was 
undoubtedly right. Under the terms of the 
compromise, he was bound to confirm the 
sale in any event whether the money were 
paid on the required date or not. He had 
no further powers, being limited to the 
mere question of either confirming the sale 
or setting it aside and by the arrangement 
between the parties even his powers in thig 
choice were limited and he was compelled 
to confirm the sale. If a term of the com- 
promise has been broken by one of the 
parties, that is a matter which can only be 
remedided by a suit on the part of the 
injured party. An executing Court has 
merely got the business of confirming or 
refusing to confirm a sale and there is 
moreover no power on the part of this 
Court to entertain an appeal in any matter 
other than a refusal to confirm the sale or 
an order confirming the sale. This appeal, 
therefore, necessarily fails and must be 
dismissed with costs. The appeal of the 
judgment-debtors has no merits of any 
kind and must also be dismissed with costs. 

D, Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 799 of 1935 
August 3, 1937 
HARRIES, J. 

RAM NANDAN RAT AND anotnar— 
PLAINTIFFs—- APPELLANTS 


i ` VETSUS 

TILESHAR RAI AND OTHERS—DEFENDANTS 

— RESPONDENTS 

U. P.’ Land Revenue Act (TIIE of 1901), s. 111— 
Limitation—Assistant Collector's order under s, 111, 
to institute civil : sutt within three months—Order 
reversed by Collector but restored by Commissioner— 
Time not extended— Appeal to Revenue Board dismiss- 
ed—Time still not extended—Civil suit, within three 
months of order of Revenue Board—Suit, held within 
time. 
An Assistant Oollector in whose Court the parti- 
tion proceedings were taking place, passed an order 
directing the plaintifis to file a suit to establish their 
title tothe property in question withinthree months. 
This he did under the provisions of: s. 111, U, P, 
Land Revenue Act. The plaintiffs appealed before 
the expiry of the period ofthree months; the Collec- 
tor set aside the order of the Assistant Collector and 
directed the latter to enquire himself into the ques- 
tion of proprietary title. However, the defendants 
being dissatisfied with the Oollector's order appealed 
to the Commissioner who, after ten months after the 
original order wag passed, reversed the order of the 
Collector and restored the order of the Assistant Col- 
lector. No application was made to the Commissioner 
to extend thetime. The plaintiffs appealed against 
the decision of the Commissioner to the Board- of 
Revenue, and the Board of Revenue dismissed the 
appeal and again no further time was givento the 
plaintiffs tofile the suit, The suit was filed by the 
plaintiffs in the Oivil Court. But both the lower 
Qourts had held that the suit was barred by time: 

Held, that the period of three months must be cal- 
culated from the final order of the Board of Revenue 
otherwise a grave injustice would be done to the 
plaintifis; that the effect of the orders superseding 
earlier order was to give the plaintifis three months 
from the date of the last order, and the suit, therefore, 
having been filed within three months of the last 
order was not barred by time. Venugopal Mudali v, 
Venkatasubbiah Chetty (1), relied on. 

, ©. A. from the decision of the 

Sub Judge, Ghazipur, dated May 17, 1935. 

Mr. K. Verma, for the Appellants. 

Mr. G. Se Pathak, for the Respondents, 


Judgment.—This is a plaintiffs’ appeal 
against concurrent decrees of the Courts 
below dismissing their claim for a 
declaration. The plaintiffs brought these 
proceedings claiming a declaration that 
they were the owners of certain property. 
A number of defences were raised by the 
defendants, but it is only necessary to 
consider one of them and that is a plea 
that the suit was barred by time. It 
appears thatthe parties : were concerned 
in certain partition proceedings and in 
those proceedings the present plaintiffs 
raised.questions of proprietary title and on 
September 1, 1931, the Assistant Collector 


98 RAM NANDAN RAI V. TILESHAR RAT (ALL. 


* 
+ 
|| 
4 


17210 


in whose Court the partition proceedings 
were taking place, passed an order directing 
the present plaintiffs to file a suit to 
establish their title to the property in 
question within three months. This he did 
under the provisions of s. 111, Land 
Revenue Act. 

The plaintiffs appealed against this “order 
and on November 27, 1931 that is before 
the expiry of the period of three months, 
the Collector set aside the order of the 
Assistant Collector and directed the 
latter toenquire himself into the question 
of proprietary title. After this order of 
course, it was unnecessary for the plaintiffs 
to file any suit, because the Appellate Court 
had directed that the lower Court was to 
decide the matter itself. However, the 
present defendants being dissatisfied with 
the Oollector’s order appealed to the Com- 
missioner who on July 25, 1932, that is 
over ten months after the original order 
was passed reversed the crder of the 
Collector and restored the order of the 
Assistant Collector. No application was 
made to the Commissioner to extend the 
time andit is obvious that if time ran 
from the date of the original order 
the plaintiffs could not possibly have 
brought this suit after the reversal of the 
Collector's order by the Commissioner. The 
plaintifis appealed against the decision of 
the Commissioner to the Board of Revenue 
and on December 3, 1932 the Board of 
Revenue dismissed the appeal and again 
it has to be noted that no further time 
was given to the plaintiffs to file the 
suit. ; 

The present suit was filed by the plaintiffs 
inthe Civil Court on February 14, 1933. 
As Ihave stated, both the lower Courts 
have held that the suit is barred by time 
and have consequently dismissed it. In 
second appeal. if has been argued before 
methat the period of three months to 
bring this suit should be computed not 
from the date of the original order of the 
Assistant Collector but fromthe date of 
the final order in the3e proceedings, viz. 
the date of the order of the Board of 
Revenue dismissing the appeal from the 
Commissioner and upholding the original 
order of the Assistant Collector. This date 
is December 3, 1932 and if that be the 
proper date, then this suit is within time. 
I may observe at this stage that on 
October 27,1932 an application was made 
to the Assistant Collector for further time 
and he gave a further three months from 
January 19, 1932, It has got been serjously 
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contended that the Assistant Oollector 
could extend the time and it is 
difficult to understand how he had juris- 
diction to doso. However, he did extend 
the time and this suit is brought within 
- that time. ; 

.in my view the period of three months 
* must be calculated from the final order of 
the Board of Revenue dated December 3, 
1932, otherwise a grave injustice would 
be done to the plaintiffs. The plaintiffs 
were originally given three months from 
September 1, 1931 but when that order 
had been reversed by the Collector on 
November 27, 1931 it became unnecessary 
for them to file any suit. If time isto be 
Computed fromthe date of the original 
order as argued by the respondents, then 
by securing areversal of the order of the 
Assistant Collector the plaintiffs put them- 
selves completely out of Court. The res- 
pondents argue that even when the plain- 
tiffs had obtained a reversal of the Assis- 
tant Collector’s order they ought to have 
' filed this suit, but that is a strange position. 
The order of the Collector reversed the 
order of the Assistant Collector 
directed the latter to decide the question 
of proprietary title himself. In those 
circumstances, it cannot be said that the 
plaintiffs should and could have brought 
a suit in the Civil Court to determine this 
matter. At the date of the Commissioner's 
decision on July 25, 1932 it was quite 
impossible for the plaintifis to comply 
with the original order and it was equally 
impossible on the date of the decision of 
the Board of Revenue. In my judgment 
the time tobring this suit must be com- 
puted from the final order made in the 
proceedings. The order of the Assistant 
Collector was superseded by the order of 
the Collector which in due course was 
superseded by the order of the Commis 
sioner. The Jatter’s order was finally 
superseded by the order of the Board of 
Revenue which restored the original order 
directing the plaintiffs to bring a suit 
within three months. In my judgment 
the elect of these orders superseding 
earlier orders is to give the plaintiffs 
three months from the date of the last 
order. 

It has been argued thatin pre-emplion 
cases where plaintiffs are ordered to de- 
posit money in Court within a certain 
period, such period is not enlarged by the 
plaintiffs filing appeals. The position with 
regard to payment of the money is very 
different from the present case. Money 
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deposited in Court or paid to a person can 
at least in theory be recovered if the order 
under which the money is depcsited of 
paid isieversed. The Code provides for . 
restitution in case of reversals of. 
decrees for example, but in tke present case 
there is no question of restituticn. If time 
in the present case runs from the date of 
the original crder, the plaintiffs lost their 
rights for ever when the three months 
bad expired, although at that time they 
had a decision of a superior Court in their 
favour that it was unnecessary for them 
to file a suit. Asthere can be no question 
of restitution in cases like the present it. 
appears to me. that Iam bound to hold 
that time runs from the date of the final 
order. 

No case in point has been cited to me 
but I have been refefred by Counsel for 
the appellants to the case in Venugopal 
Mudali v. Véenkatasubbiah Chetty (1). The 
facts of that case were as follows: A 
petition was filed by defendant No. ? 
objecting to the attachment of certain 
properties as belonging to defendant No. 1 
in execution of a decree passed by the - 
High Court on its Original Side. The 
petition was allowed in favour of the 
claimant by an order passed by a single 
Judge of the High Court onits Original 
Side. The plaintiff, who was the decree- 
holder, fled an appeal against the order 
to the High Court under the Letters Patent 
and the original order was confirmed on 
appeal, The plaintiff brought a suit 
under O. XXI, r. 63, Civil Procedure Gode 
to establish his right to attach the property 
more than one year from thedate of the 
original order but within one year from 
the date of the order passed on appeal, 
It was held that Art. 11, Limitation Act 
applied tothe case and that the suit was 
not barred as the starting point of limi- 
tation under Art. 11 was the date of the 
order passed on appeal. It was further 
held that the word “order” in Art. 1], 
Limitation Act, should be construed as 
meaning the only subsisting order in 
the case which is the appellate order in 
accordance with the recognized principles 
of jurisprudence. 

” The facts of the Madras case (1) are 
somewhat different from the facts in the 
present case, but it appears to me that the 
principles applied in the Madras case (1) 
apply equally to the present case. In the 
Madras case (1) the plaintiff was directed 


(1) 39 M1196; 28 lud. Cas. 367; A 1R 1916 Mad 
883; 17 M L T208; (1915) M W N 211, ' 
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by statute to bring his suit within one 
year ofthe date ofthe order and the term 
‘order’ was held to mean the appellate 
order, that is, the final order. It was held 
that the appellate order superseded the 
earlier order and, therefore, time would run 
only from the appellate order. In the 
present’ case also it appearsto me that 
the various appellate orders superseded 
the “order immediately preceding them 
and that being so the period of three 
months must be calculated from the final 
order in the case, Viz., the order of the 
Board of Revenue. ; ; 

T. therefore, hold that this suit was 
brought within time and, consequently 
should not have been dismissed upon that 
ground. The lower Appellate Court did 
not go into any of the other matters raised 
in the suit and, of course, it is still open to 
the defendant-respondents to uphold the 
decision of the trial Court upon other 
grounds. I, therefore, allow this appeal and 
set aside the decree of the lower Appel- 
late Court and rem and the case to the lower 
Appellate Court to be heard and deter- 
mined upon the merits according to law. 
The appellants must have the costs of this 
appeal, but the costs of the hearing in the 
lower Appellate Court and of the Court of 
first instance will abide the decision of 
the case in the lower Appellate Court, 
The court-fee paid must be refunded 
to the appellants. Leave to appeal under 
the Letters Patent 19 granted. 

D. Case remanded. 
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PATNA.HIGH COURT 
Appeal from Appellate Order No. 38 
OF 1937 
August 19, 1937 
COURTNEY-[BERELL, ©. J. AND MANOHAR 
LALL, Je 
RAM BILAS MAL—DEORBE-HOLDER 
—ÀPPELLANT 
| VeTSUS 
RAGHUNATH SAHA Y—Jopement- 
DEBTOR—RESPONDENT 
Bengal, Agra and Assam Civil Courts Act (XIT of 
1887), ss. 3, 18—Munsif, if can attach property in 
any part of his D Adr f 
Exercise of jurisdiction over limited portions- Trans- 
decree Jor execution. 
fer ete the KAG and Assam Civil Courts Act, 
B. 3, for each district there have to be four kinds of 
Gourts, the Court of the District Judge, the Gourt of 
the Additional Judge, the Court of the Subordinate 
Judge and the Oourt of the Munsif, and it is upen to 
the High Court, and in some cases to the Local 
Government, for mere administrative purposes to say 
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that for executing the jurisdiction of the Munsif in 
the district there may be one or more Munsifs but 
every Munsifis a Munsif for the District, although by 
an administrative order he exercises jurisdiction 
over a limited part of the District. It is quite right 
and proper for the Munsif in whose jurisdiction the 
execution was proceeding to say that with regard to 
attachment or sale of property outside his jurisdiction 
so limited it is a matter of convenience to transfer it 


to the Munsifi of another Sub-Division where the pro~” 


perty is situated; but his jurisdiction as a Munsif of 
the District is unimpaired and he has jurisdiction, 
therefore, to attach property in any part of the dis- 
trict, Manogi Lal Sah v. Jog Sah (1) and Chandmal 
Marwari v. Raja Shiba Prasad Singh (2), relied 


OD. 

S. CO. A. from an order of the District Judge, 
Gaya, dated December 7, 1936, setting 
aside an order of the Munsif at Gaya, dated 
August 17, 1936. 


Mr. Dhyan Chandra, for the Appellant. 

Mr. K. N. Varma, for the Respondent. . 

Courtney-Terrell, O! J.—This is an 
appeal froma decision of the District Judge 
of Gaya. The decree-holder is the appel- 
lant. He had obtained a money-decree 
against the respondent for a sum of 
Rs. 1,500 odd in the Court of Second Munsif 
of Gaya. He began execution proceed- 
ings in that Court. We are concerned 
only with one of the properties. The 
Munsif attached the property which 
happens to lie in the Aurangabad Sub- 
Division and notin the Sub-Division which 
has been assigned for administrative 


- purposes to the Munsif of the Second 


Court of Gaya. After the attachment there 
was a sale prceclamation to which there 
was no objection on the part of the respon- 
dent. After the sale proclamation, how- 
ever, the respondent objected that the 
entire property which was in the Auranga- 
bad Sub-Division was in the jurisdiction 
of the Munsif of Aurangabad and not in 
the jurisdiction of the second Munsif of 
Gaya who had passed the decree, and so 
the execution case before the second 
Munsif of Gaya in so far as it concerned 
this property was without jurisdiction. 
The Munsif of the second Court of Gaya 


allowed the objection to the sale but 
maintained the attachment over the 
property. The judgment-debtor ‘then 


appealed to the ‘District Judge against. 


the order of the Munsif maintaining the 
attachment and contended that the order 
for attachment could not be made by the 
second Munsif of Gaya inasmuch as he 
had no jurisdiction over the property in 
the jurisdiction of the Munsif of Auranga- 
bad. The learned District Judge allowed 
the appeal and held that the attachment 
by the Gaya Court could not be maintained. 


w 
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laVing regard to the fact that there would 
peeve to be a transfer of the decree to the 

unsif of Aurangabad for execution and 
from this decision the decree-holder has 
céme in second miscellaneous appeal to 
this Court. 

Now the principle which governs the 
quéstion of jurisdiction of the local Civil 
Couris has been laid down in two aus 
thorities of this Court, that is to say in 
Manogi Lal Sah v. Jog Sah (1) and also in 
Chandmal Marwari v. Raja Shiba 
Prasad Singh (2) in which I pronounced 
judgment and attempted to explain the 
principle. Uader the Bengal and Assam 
Civil Courts Act, s. 3, for each District 
there have to be four kinds of Courts, the 
Court of the District Judge, the Court of 
the Additional Judge, the Court of the 
Subordinate Judge andthe Court of the 
Munsif; and it was pointed out in my 
judgment that it is open to the High 
Court and in some cases to the Local 
Government, for mere administrative 
purposes to say (take for instance a Muneif's 
Court alone) that for executing the jurisdic- 
tion of the Munsifin the District there may 
be one or mere Munsifs but every Munsif 
isa Munsif for the District, although by 
an administrative order he exercises 
jurisdiction over a limited part of the 
District. 

It was quite right and proper for the 
Munsif in whose jurisdiction the execution 
was proceeding to say that with regard to 
attachment or sale of property outside his 
jurisdiction so limited it is a matter of 
convenience to transfer it to the Munsifi of 
another Sub-Division where the property is 
situated; but his jurisdiction as a Munsif of 
the District is unimpaired and he has 
jurisdiction, therefore, to attach property 
in any part of the District. 

The order for attachment, therefore, was 
made with jurisdiction and cannot bedis- 
furbed. It is a matter of convenience 
which the Munsif should study as to 
whether in the circumstances it is not 
better, havicg regard to his limited area 
over which he has administrative jurisdic- 
tion, to transfer the case to another Munsif’s 
Court. The order of the learned District 
Judge, therefore, allowing the appeal was 
in my opinion erroneous and should be 
reversed and the order of the Munsif 
should be restored, Inasmuch as there is 


(1) 13 Pat, 5; 151 Ind. Cas, 375; AIR 1934 Pat. 199 
(1); 15 P LT 215: 7R P85 (1). 

(2) 13 Pat. 21; 155 Ind. Cas, 769; A IR 1934 Pat. 
192; 15 P LT 513;.7 R P 622, 
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no substance in the objection of the respon- 
dent to tbe Munsif’s jurisdiction and as 
his behaviour in appealing to the District 
Judge was merely for the purpose of put- 
ting obstacles in the way of the decree- 
helder from executing his decree he should 
pay the costs throughout. 

Manohar Lall, J.—I agree. The Govern- 
ment Notification appointing the learned 
Munsif distinctly appoints him as a Munsif 
for the District of Gaya. 

D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Criminal Reference No. 486 of 1937 
August 1, 1937 
Nramat ULLAM, J. 
CHAUTHI SINGH—Aocouszp 


versus 
EMPEROR—Opposite Party 


Criminal trial—Evidence—Medical evitdence— 
Duty of Medical Officer to give evidence when re- 
quired, pointed out--Contempt of Court, 

Medical Officers, like other persons, are bound to 
attend Oourt on receipt of summons and to give evi- 
dence if required by the Court. They cannot refuse 
to give evidence for reasons which they may consider 
to be sufficient, but they should represent to the 
Court as regards fees payableto them, Any dictation 
of terms on which they would give evidence isun- 
necessary and should be avoided. 


Cr. Ref. made by the District Magis- 
trate, Ghazipur, dated June 28, 1937. 

Order.—iIn view of the compromise no 
orders are necessary. J, however, note 
that the District Magistrate is perfectly 
right in holding that the Medical Officer 
was hound to reply to all relevant ques- 
tions put to him. He did not probably 
realise that refusal to answer questions 
allowed by the Court is contempt of Gourt 
liable to be punished. In this case the 
Magistrate allowed himself to be weighed 
down by the Government notification on 
which the Medical Officer took his stand 
and did not apply his mind to the more 
important question, viza whether the fact 
sought to be elicited in cross-examination 
was relevant. Medical Officers, like other 
persons, are bound to attend Court on 
receipt of summons, and to give evidence 
if required by the Court. They cannot 
refuse to give evidence for reasons which 
they may consider to be sufficient, but 
they should represent to the Gourt as 
regards fees payable to them. Any dicta- 
tion of terms on which they would giv> 
evidence is unnecessary and should be 
avoided. With these remarks I direct 
the record to be returned. 

D. Order accordingly. ` 
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ALLAHABAD HIGH COURT 
Miscellaneous Case No. 774 of 1936 
August 16, 1937 
Nramat ULLAH AND ALLsop, JJ. 

In re JODHA SINGH AND OTHERS— 
APPLICANTS 
U. P. Encumbered Estates Act (XXY of 1934), 
gs, 4,6—Application under s. 4—Collector accepting 
it and forwarding it to Special Judge—dJ urisdiction 
of Special Judge to send tt back for deciding ques- 
tions which oughtto have been but were not raised 


before Collector. ole 
tt the Collector entertains the application under 


s.4, U. P. Encumbered Istates Act, and accepts it, 
it is not open tothe Special Judge, towhom it is 
forwarded under s. 6, to refuse to proceed with if 
on the ground that the applicant was not entitled to 
apply unders.4 or that the Collector should not 
have treated the application as one “duly made.” 
- There is no provision in the Act which empowers a 
Special Judge to send backthe application to the 
Collector for the decision of a question which should 
have been raised before the Oollector originally but 
was not so raised and was subsequently raised be- 
fore the Special Judge. Nor is it open to the Special 
Judge to question the jurisdiction of the Collector 
to entertain an application ander s. 4. The juris- 
diction of the two authorities are clearly demarcat- 
ed by the Act. It is the Collector who is entitled 
to ‘accept’ applications under s.4 and make refer- 
ence to the Special Judge. Once the application is 
received by the Special Judge, he has no option but 
to follow the procedure laid down by the Act. 


Mis. O. from reference made by the 
Special Judge, Second Grade, Bareilly, 
dated November 9, 1936. 

Order.—This is a reference under 
©. XLVI, r. l, Civil Procedure Code, made by 
the learned Special Judge exercising juris- 
diction under the U. P. Encumbered Estates 
Act. It appears that a certain person, claim- 
ing to bea landlord within the meaning of 
s 4, U. P. Encumbered Estates Act, 
. made an application to the Collector for 
action being taken under that section. 
The Collector entertained the application 
and, after the usuál preliminary notices, 
accepted it and forwarded the same to 
the Special Judge. An objection was 
taken before the Special Judge by one of 
the creditors that the application to the 
Collector had not been ‘duly made. The 
ground on which this objection was based 
was that the applicant was not a recorded 
co-sharer and therefore not a ‘landlord’, as 
contemplated by 8. 4 of the Act. It was 
argued on behalf of the . applicant that 
the Special Judge must proceed to dispose 
of the application in the manner laid down 
by the Act and that an objection of the 
kind made before him should have been 
made before and decided by the Collector. 
The Special Judge entertaincd some doubt 
on the question thus raised before him 
and made the reference which is before us. 


~ him in this behalf, 


17210 

We express no opinion on the question 
as to whether only a recorded co-sharer 
can apply under s. 4, Encumbered Estates 
Act. We are, however, of opinion that if 
the Collector entertains the application 
and accepts it, it ig not open to the 
Special Judge, to whom it is forwarded 
under s. 6, to refuse to proceed wiih it on’ 
the ground that the applicant was not en- 
titled to apply under s. 4 or that the 
Collector should not have treated the 
application as one “duly made.” It seems 
to us clear that with the acceptance of ` 
the application by the Collector under s. 4 
and his forwarding the same to the 
Special Judge, a definite stage of the pro- 
ceedings terminates. Thereafter the Spe- 
cial Judge must observe the procedure 
laid down by the sections which follow 
s. 8 which makes it incumbent upon the 
Special Judge to call upon the applicant 
to submit, within a period to be fixed by 
a Written statement 
giving certain particulars, He is enjoined 
to issue certain notices to others con- 
cerned and to receive written statements 
to be filed by them. He is bound to 
examine such claims as may be put for- 
ward under the Act. The subsequent | 
stages of the proceedings before him make 
it necessary for the Special Judge to exer- 
cise powers which he cannot disclaim. 
There is no provision in the Act which - 
empowers a Special Judge to send back . 
the application to the Collector for the 
decision of a question which should have 
been raised before the Collector: originally 
but was not so raised and was subse- 
quently raised before the Special Judge. 
Nor is it open to the Special Judge to 
question the jurisdiction of the Collector to 
entertain an application under s. 4. The 
jurisdiction of the two authorities are 
clearly demarcated by the Act. It is the 
Collector who is entitled to ‘accept’ appli- 
cations under s. 4 and make reference to 
the Special Judge. Once the application is 
received by the Special Judge, he has no 
option but to follow the procedure laid , 
down by the Act. This is our answer to 
the reference. Retun the record with a copy 
of our order, 

D. Reference answered. 
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CALCUTTA HIGH COURT. 
Civil Suit No. 1813 of 1933 
AMEER Ary, J. 
Svofi? Munshi AZAHAR HOSSAIN anp 
ANOTHER—PLAINTIFES 
- ° versus l 
AMIR AHMED AND ÓTAERS—DEFENDANTS. 
Muhammadan Law—W akt—Construction--No pro- 
aision for mutawalli’s living in wakf properiy— Per- 


mon living in such property—Inference that itis not 
ming used as wakf, if arises, 


Where the wakf deed does notor cannot be con- 
3trued so as to provide for mutawallt's living in the 
«wakf properties, mutawallis cannot. live inthe wakf 
properties, The normal inference, to be drawn from 
»vidence that a person is living in property alleged 
o be wakf, subject to proof of a provision in the 
poe is that itis not being used as wakf prop- 
Mr. N. Ahmed, for the Plaintiffs. 
Messrs. T. Chatterjee, M. N. Kanjilal, 8. 
Wiazra, H. K. Sarbadhikari, D. N. Sinha and 
A. Huq, for Defendants Nos. 1, 3, 4, 6 to 8, 
Judgment.—This suit relates to premises 
mNos. 5,7 and 7/i,; McLeod Street, No. 
3/1 is a mosque standing on approximately 
«one cotta of land. No. 3/1, McLeod Street, is 
mcom paratively recent. No.5, McLeod Street, 
was formerly No. 4, Gorasthan Lane. Nos. 
7 and 7/1 were formerly No. 4/5, Goris: 
than Lane. No. 4/4, Gorasthan Lane is 
now No.6 and 6/1, McLeod Street. Before 
I deal with the facts, there being numer- 
mous parties, I shall mention how the par- 
Miles are interested. Defendant No. 1 now 
‘Claims to be'entitled to the whole of No. 7, 
McLeod Street, less one room. Defendant 
No. 2 claims to be entitled to half of No. 
7/1 plus a downstair room in No. 7. Defen- 
dant No, 3 is the widowof one Sachindra- 
nath Mitter who bcught a leasehold inter- 
est in No. 7/1, and the room, the leasehold, 
however, being of considerable value. De- 
fendants Nos. 4, 9, 10 and 1l,are the represen» 
tatives of the purchaser of the entirety of 
No. 5. Defendant No. 6 is the holder of a 
decree in execution of which Amir Ahmed, 
defendant No. 1, and defendant No. 2 made 
their purchases. Defendant No. 7 is Abdul 
Mannon and defendant No.8 is Rachael 
Khatun, the wife of Abdul Mannon. They 
are alleged to have been in occupation of 
the premises in suit as mutwallis and as 
such mutwallis to have made in breach of 
trust, these transfers and these transactions 
which ultimately resulted in the situation 
which we now have. These transactions are 
set out with sufficient and perhaps stir- 
prising. accuracy in the plaint, 
Put shortly, the position is as follows: 
One Nawab Jan in 1907 made a gift ofthe 
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three premises to his sons Abdul Mannon 
and Abdul Rahman in equal shares. Nawab 
Jan had apparently been in possession of 
these properties (in what capacity | do not 
for the moment discuss) since 1850. By 
various transactions between the brotners 
and sisters, the children of Nawab Jan, 
the premises became vested as follows: 
as to No. 5 in Zabida who is represented 
by defendants Nos. 4, 9, 10 and 11. At the 
period oftime I am about to mention 
Abdul Mannon and Rachael Khatun had a 
half of Nos. 7 and 7/1 plus another 1/4th 
purchased from Rahman's branch. After 
these transactions, somewhere about 1925 
Mannon and Rachael Khatun began to bein 
difficulties. In particular one M. K. Bose, 
a solicitor, in respect of costs obtained a 
charge on the interest of Mannon and 
Rachael Khatun in Ncs. 7 and 7/1. In 
1926 when Mr. M. K. Bose and other 
creditors were pressing their claims, the 
question of wakf was mooted amongst 
members of the family of Nawab Jan. In 
1928 Mahomed Malki's suit was filed, a suit 
of a similar nature in this respect that it 
was brought to establish the wakf charac- 
ter of these properties, the only difference 
being that in that case Mahomed Maki 
claimed to be in some way a member of the 
family. It was dismissedon July 14, 1929, 
by Costello, J. who held that the properties 
were not wakf. 

In August 1931 there was a sale of these 
properties under the charge and decree of Mr. 
M. K. Bose. At this sale as I have already 
said, Ameer Ahmed bought the half share 
of Mannon and Rachael in No. 7, and de- 
fendant No. 2 bought their interest in No. 
7/1 plus the room. Some time thereafter 
Ameer Ahmed who was apparently the 
owner of No. 4 ejected Mr. Cohan, the 
brother of Rachael from those premises. 
In 1932 Ameer Ahmed filed a partition suit 
in respect of No. 7 and on 4th August 1933 
obtained a preliminary decree. On August 8, 
this suit wasfiled, history thus repeating 
itself. I refer of course to the suit of 
Mahomed Maki. On December 13, 1934, 
was filed the other suil, No. 1968 of 1934, by 
Abdul Mannon against Ameer Ahmed, in 
which I have already delivered judgment. 

Now these are all the facts which I pro 
pose to state. The issues raised, besides, of 
course, the vital issue of wakf or no wakf, 
include various technical points, points of 
limitation, res judicata and so forth. The 
vital issue is that of wakf. Mr. Noorudin 
Ahmed who appears for the plaintiffs in a 
difficult case relies upon -wakf by user or 


a4 
reputation, and if I may say so, he has 
made the bestof a difficult and as [ think 
a bad case. He has, in My opinion, been 
reduced torely upon wakf by suspicion. 
Before I deal with the evidence, I shall 
make the following observations, and ex- 
press my “pinion. I havesat here on the 
Bench for some five years and that should 
be enough to make a man fairly cynical, 
but I think in this ease cynicizm has 
reached its limits. I think it is an excel- 
lant illustration of how a rotten system 
of administration of Justice can affect 
the character of the people and for this 
system I think both the Government and 
the communities concerned are to blame. 
Neither have desired a proper system of 
registration nor regulation of charities 
for their own separate reasons. My own 
view is, accustomed as I am Sitling here, 
to hear the name of God in one form cr 
other bandied about, treated rather as a 
joke, and used as acloak to recover pro- 
perty which dishonest trustees haye made 
a profit out of, that in would be beticr 
to destroy wakfs cutright, Although no- 
body can suggest tbat I have not bern 
anxicus to preserve wakfs, I think it 
would be better to destroy them outright 
than to keep them as a breeding ground 
for litigation. This is what has been done 
for the last 50 years. There iS a curse 
upon those who use the name of God to 
cheat others and I think the result of 
the curse upon both communities has 
been this: that the whole spirit of bene- 
volence in both communities has been 
turned into sour and muddy trickles of 
peity litigation. Now this properly might 
be wakf butI have to decide “on the evi- 
dence” whether it is. I hold that it is 
not. I have mentioned that Mr. Noorudin 
Aimed relies upon wakf by user and re- 
putatior, but in point of fact there 18 
no such thing as wakf ‘by’ anything, 
It is either wakf or it jis not wakf. It is 
purely a question of evidence. Of course 
wien there is a wakfnama, there is no ques- 
tion except Challenging the wakfnama. 
Where there is none, it js a question of proof, 
Now the proof put forward here js of three 
kinds: Mr. Noorudin Ahmed relies mainly. 
upon records, revenue records. Most of 
them were before Costello, J. on the pre- 
Vious occasion but not all. There is one 
document on which Mr. Ahmed strongly 
relies. Seccndly he relies upon the oral 
evidence of the plaintiff, because only one 
of them has appeared here, because of 
his position generally, 
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considerable age. Lastly, he puts reliance 
upon certain statements or admissions in 
correspondence between members of the 
fumily, the father of Mr. Amir Ahmed, 
Mr. Rahamuddin Ahmed, related by mar- 
riage to Abdul Mannon being the son-in- 
Jaw of Nawab Jan. ©; 

[ will take the last maiter first. Tho 
important letter, so far as I remember, 
isone dated August 13 or 16, 1926, just 
before the suit of Ahmed Maki was filed. 
It is a letter to Mr. Cohen, andit is in 
answer to a letter of Mr. Cohen in which 
obviously a suggestion had been made 
as to a suit to establish the wakf nature 
of this property. In it R. Ahmed suggests 
that there might have been a wakf deed, 
the words are something cf the following 
nature: “With regard to wakf deed ie 
might have been lost or destroyed by... 
This letter and other letters of the same 
period show that this gentleman hac 
very grave doubts as to the SUCCESS Of 
the cuntemplated suit and he pointed ou: 
the reasons why: in particular the trans 
actions between the members of Nawal 
Jan's family since 1607, the fact that no 
body raised the question of wakf in the 
suit filed by one Ahad in 1899 whic} 
was decided in 1904 and he suggestec 
that some female member for these rea 
sons should be made plaintiff. All tha: 
merely shows that the family Were pre 
Paring ab the instigation or suggestion o 
somebody to set up a wakf to defea 
their creditors, The only indication tha 
here was really a wakf isthe phrase o» 
Sentence [ have referred to, which read» 
as if the writer was referring not to æ 
part of a pre-conceived plan but to some 
thing which had really existed. Now tw: 
points arise, first, as to the admissibility 
of the letter as a matter of evidence 
and secondly, as to the value I shoul» 
attach to the statement itself aSSuminpy 
it to be admissible. As regards the law 
in my opinion it is only relevant or ad 
missible as an admission against any bod: 
who can be regarded as having cause 
or been a party to the admission. Io 
the purpose of this case, I am prepared t: 
regard Ameer Ahmed as having been +: 
party to this admission, his evidence ox 
this point being unsatisfactory. Again 
the other parties 1 do not considerit evi 
dence but assuming that itis, and 1 hay: 
considered the letter as if it were evi 
dence against everybody, in my opinion D. 
Material value should be attributed t 
this letter. The reasons for my sayig 
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this are involved in my opinion of Mr. 
Cohen as a witness. and as a factor in 
these transactions. I hold that Mr. Cohen 
was responsible for Ahmed Maki's suit 
and is responsible for this suit and gene- 
rally to be the litigation expeit behind 
the whole of this litigation. It would, 
therefore, be obviously unsafe to rely 
upon an admission in a letter from a 
person who has not been called in answer 
to some letter from Mr. Cohen which was 
part of the preparation for the litigation 
im question. I may as welldeal now with 
Mr. Cohen and not refer again to what 
I consider an unpleasant subject, Cun- 
ning, stupid and utterly untrustwortby, 
fuent in four languages but truthful in 
none, I have no doubt that Mr. Cohen is 
the mysterious Khoda Bux from whom 
the plaintiff in this case is supposed to 
have derived his information. 

That brings me to the plaintiff's evi- 
dence. The plaintiff is a venerable look- 
ing old gentleman and as people’s motives 
are not always unmixed, I am willing to 
assume that in the part he has adopted, 
there is some percentage of philanthropy. 
He may, I think, probably he does feel, 
that this property may be wakf or there 
18 something behind it, and he may think 
that he is doing nothing wrong in coming 
forward to support it, but substantially 
I have no doubt whatever that he is 
simply the toolof Mr. Cohen. In these 
circumstances it is quite impossible for me, 
although Ihave been asked for technical 
reasons by Counsel for the defendants to 
consider the suit a bona fide one, to come 
to any such conclusion. Bona fides is out 
of the question whatever be the techni- 
calities of the matter and whatever the 
results may be. With regard to his evi- 
dence, such as it is, in so far as it con- 
sists of opinions of living persons, it 
must be rejected, and in so far as it 


consists of opinions of persons who are - 


deceased, it ison the assumption that this 
15 a matter coming under public rights 
or general rights, a matter which I do 
not decide. But his evidence boils down 
to what he heard from this gentleman 
Khoda Bux, of whose existence, indepen- 
dently of Mr. Cohen, I have such grave 
doubts. It is, therefore, of no value. The 
other Witness is a man of a very 
different class, but in my opinion, having 
regard to the distance of time in regard 
to the events to which he speaks, it would 
not be safe to rely upon his recollection. 
Incidentally he speaks of Nawab Jan hav- 
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ing said that his own mother-in-law was 
the founder of the wakf. That cannot be 
so, and that is not the case of Mr. Ahmed. 
That brings me to the question of the 
origin of this wakf and Mr. Ahmed quite 
rightly concentrated upon the documents 
which have a bearing on the matter and 
I will discuss these documents to the best 
of my ability; his case being that he is 
entitled to ask the Court for a finding 


that there is a wakf by reputation. 
He has not been able to give 
evidence satisfactory to me at any 


rate of user, for instance, by application of 
rents. On the contrary, the evidence is 
that the alleged mutawallis and thelr 
families and dependants and relations lived 
continuously in these houses or some of 
them. 

The bearing of that point, although 
small, was not at first, I think, apparent, 
at any rate to the parties. My commu- 
nity in Bengal, although they consider 
themselves experts on the shariat, are not 
apparently aware—this is my experience — 
that there is any objection to mutawallis 
living or squatting, as is generally the 
case, in the wakf properties. So general 
is this that public is apt to assume that 
this is one of the rights recognized by 
Muhammadan Law, and [have heard that 
expressed not only by members of other 
communities but also by my own. I speak, 
of course, of cases where the wakf deed 
does not or cannot be costrued so as to 
provide for mutawalli’s living in the wakf 
properties. The Muhammadan Law, so far 
as | understand it without that intimate 
knowledge which so many, not only law- 
yers, profess in this Province is to the 
contrary—a very wise provision. The normal 
inference, therefore to be drawn from 
evidenze that a person is living in prop- 
erty alleged to be wakf, subject to proof 
of a provision in the walfnama, is that it 
isnot being used as wakf property, and, 
in My opinion, the sooner that is recognized 
the better. There is, therefore, no proof 
or satisfactory proof of user. I now come 
to reputation. Mr. Noorudin Ahmed has 
been most helpful on the documents. It 
would, however, have been more useful—I 
say this in no spirit of criticism—if the 
documents, both favourable and unfavour- 
able, had been produced in order of date. 
As it is, we have to dodge about. | 
will take the documents in order of date, 
Exhibits E, F and O-J are four diary regis- 
ters of November 19, 1852. Exhibit E, 
diary register No. 1320, is in respect ofa 
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musjid in Gorasthan Lane, not numbered, 
‘Measuring 1 cotta, and the proprietor or 
occupier is recorded as Sri Sri Allah, 
Sebait Bibi Peerun. Exhibit F is diary 
register No, 1313 in respect of No, 4/4 
Gorasthan Lane, measuring 15 cottas 8 cha- 
taks, and the recorded occupier is Jaun 
Bibi. This is the premises which is now 
No. 6 and 6/1 McLeod Street. The mosque 
is now No. 3/1, McLeod Street. Exhibit O. 9 
is diary register Nos. 1315 and 1316, both 
recording Jallan Bibi, in respect of No. 4/3 
Gorasthan Lane, 6 cettas, and No. 4/5 
Gorasthan Lane entered as 2 cottas, pro- 
bably an error. No. 4/3 is now No. 5 
McLeod Street, and No. 4/5 is now Nos. 7 
and 7/1. 

Then come certain settlement proceed- 
ings in respect of holding No. 176, stated 
to measure | bigha 5 cottas odd. This is 
Ex. B. The previous entries in the diary 
regisler are referred to, and the owners 
recorded are: “Jallan Bibi, Jaun Bibi and 
Sri Sri Allah, Sebait Peerun Bibi.” 

This is the entry upon which is founded 
the finding of the Deputy Ccllector in 
190i, which is really the foundatien of 
Mr. Nocrudin Ahmed’s case, and which 
was the sheet anchor suggested in a letter 
to Mr. Cohen from Ameer Abmed's father 
to which I have already referred, the 
suggestion being that the only hope was 
this finding of the Deputy Collector. Next 
come Exs. ©, D and I. These are the 
second anchor of Mr. Noorudin Ahmed, 
if I may use the expression, Ex. C not 
having been, if I remember rigbtly, put 
before Costello, J. during the previous 
trial. These are the bill register from 
the year 1856-57, a petition by Bibi 
Madaran on June 14, 1859, for a potta 
in respect of No. 4-5, and the proceedings 
in which the Collector made enquiry as to 
the propriety of issuing such potta in her 
favour. What appears is that this lady 
Madaran bought No. 4/4 Gorasthan Lane, 
from Jaun Bibi, consisting, as I have 
stated of 15 cottas, & chataks. The 
Collector made an enquiry, allowed the 
change to be made and the potta to be 
issued, and deducted 15 cottas, 8 chataks 
from the ] bigha, 5 cottas, which was the 
original area of holding No. 176. Inci- 
dentally during the enquiry, it appears 
from the record, somebody was sent to 
the spot, and the report contains state- 
ment to the effect that on enquiry this 
particular land is not wakf property. 
Mr. Abmed has based upon these docu- 
ments an ingenious point that, taking 
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these documents together, we must assume 
a finding that the rest of the property, 
that is, the balance after deducting 
15 cottas, 8 chataks, was wakf, or, alter- 
natively, we must, at any rate, draw the 
inference from these proceedings, and 
documents that that is the case. Ih 
my Opinion it does not follow. It appears 
to me that the contents of the diary 
register plainly show that these ladies 
were separately in occupation and owner- 
ship of the lots I have mentioned. Exhibit 
B,in my opinion, does not show otherwise, 
nor dol think that any inference such as 
has been suggested can be drawn from the 
proceedings in respect of Bibi Madaran’s 
potta. It is, of course, the existence of these 
diary registers that compelled Mr. Ahmed to 
suggest that the wakf was founded between 
1852 and 1859, a suggestion which, in my 
opinion, is highly improbable. 

In 1875 a more detailed system of regis- 
tration was adopted, but as far as I can 
judge from the exhibits during the period 
from 1859 onwards, thereis no reference to 
any ofthe properties being other than of 
a cecular nature: see lis. O. 11, O. 12, 
O. 14 and O. 15. Indeed the mosque 
with its one cotta from 1876 to 1928 was 
transferred to another holding: see Smart's 
plan, Ex. ©. 13. In 1928 it was on the 
application of Rachael Cohen re-transferred 
to holding No. 176: see Exs. O. 15 and 
0. 12. This was after the trouble had 
arisen, and indeed the contents of the pe- 
tition is to my mind very significant. 
Incidentally, the plan annexed to the report 
(1 forget the number of the exhibit) obtain- 
ed by the Board of Revenue for this pur- 
pose is the most helpful of the plans upon 
the record, plainly showing the plots. In 
1899 was filed the High Court suit by 
Ahad against Nawab Jan, not alleging the 
wakf nature of the property. It was de- 


-feated by Nawab Jan, as far as I can gather, 


cn the basis of his long and undisturbed 
Possession. The question of wakf was not 
raised on either side, and although I believe 
that the learned Judge who tried the 
ease incidentally contemplate the possi- 
bility of Nawab Jan having been in posses- 
sion in onecr two capacities, that formed 
no part of the decision. It was during the 
pendency of this suit that the proceed- 
ings before the Deputy Collector, so 
strongly relied upon both in the suit of 
Ahmed Maki and before me, took place, 
and this is the second sheet anchor of the 
plaintiff's case. There is in the proceedings 
a finding by the Deputy Collector that the 
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premises in question are wakf. He was in 
fact not dealing with these particular 
premises, nor of course was the question of 
wakf before him for -decision. Nevertheless 
Mr. Ahmed contends that it is a finding or 
it is a transaction which is admissible in 
evidence unders. 13, Evidence Act, and I 
propose to assume that that is the case. 
If has in this manner once been consider- 
ed by Costello, J. I have no doubt that 
the Sub-Deputy Collector is in a position 
to arrive at the truth far better than the 
Judge sitting on the Original Side, and it 
has been suggested by Mr. Ahmed that his 
finding must be the result of lozal investi- 
gation. But Ican make nosuch assumption 
and itis my duty to arrive at a conclusion 
on the same materials that were before 
him. The same materials are before me 
so far as I know,namely, the records that 
Mr. Noorudin Ahmed has been good enough 
to put before me. Now, apparently, the 
Deputy Collector's inference is based upon 
the entry in Ex. B. I have already 
expressed the view that that entry does 
not, in itself, justify the inference which 
the oficer has drawn. On the contrary, 
taken wilh the other entries it appears to 
me that the inference should be in the 
other sense. 

Thatdeals with the principal issue, and 
in the circumstances, I do not proposs to 
gointo the other issues which are purely 
issues of law. So far, however, as one 
incidental question of fact is concerned, it 
is proper that I should express an opinion. 
In so far as any question of limitation or 
otherwise should turn upon the question of 
the purchaser being unaware of the wakf 
nature of the property (on the assumption 
thatit is wakf), I should have been prepar- 
ed to hold that Amcer Ahmed had such 
knowledge. That I thinkis a legitimate 
inference from the fact of the Jetter pro- 
duced and from his replies in cross-exa- 
mination. What the effect of such know- 
ledge is, I do not propose to discuss. In 
my opinion this question does not arise. 
The suit must fail in substance and it will 
therefore be dismissed with costs. The 
question of the incidence of costs arises 
upon my finding that the plaintiff really 
does not know what is going on at all, and 
that Mr. Cohen is really at the bottom of the 
whole affair, Mr. Noorudin Ahmed has 
reminded me that he called Mr. Cohen only 
to prove the letters received by him, and 
this is afact. Hedidask me atthe time 
to stop cross-examination on any other 
point, but that was obviously impossible, It 
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may alsobe that Mr. Ahmed, had he 
realized fully the manner in which Mr, 


Cohen was going to give evidence, would 
have chosen some other method of proving 
the letters. He therefore feels that in some 
sense Mr. Cohen has been thrust apon 
him—an unwelcome gifi. He asks me to 
take this into ccnsideration. It does not, 
however, appear to me relevant on the 
question of costs between the parties as to 
who isto bear them. What I have sajd 
indeed, is, in some sénse, in favour of 
Mr. Ahmed’s client. I think he is a mere 
tool. In these circumstances the question 
arises as to whether I ought to make 
Abdul Mannon and Rachael Cohen pay the 
costs or make Mr. Cohen pay the costs. I 
have not seen either Rachael (Cohen or 
Mr. Abdul Mannon, but from what I 
know of the case and have seen of 
Cohen, I think they also are probably 
pawns in the game. Butthey have lent 
themselves to it and they are the real 
plaintiffs. I am quite clear that L could 
make an order for costs against these two 
defendants. In my opinion, and this is 
snpported by what Mr. Kanjilal says, it 
would not be right to make an order against 
a person who is nob a party tu the suit, 
such as Mr. Cohen, without issuing no‘ice 
upon him. It is undesirable to protract these 
proceedings. With regard to Abdul Mannon 
and Rachael Cohen I would normally have 
made an order against them for costs, but 
having regard to the fact that Cohen is, in 
my opinion, mainly responsible and that the 
matter is really academic having regard to 
their financial position, [ shall make no 
order upon them. 


N. Suit dismissed. 
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sect even if no particular formality need be observed 
to make a wakf complete, there must be unmistakable 
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proof available that the owner made a clear declara- 
tion dedicating the property definitely and permanent- 
ly to God. Even an owner's unexpressed intention 
to dedicate property cannot have the effect of a formal 
dedication. In the absence of any such intention or 
declaration, no wakf can be said to have been created, 
Tt is true that a wakf can be created by user but that 
user, too, Must be preceded by an intention on the part 
of the owner to create a wakf. Ifnosuch intention is 
established, user alone will not be sufficient to divest 
the property of its private character. Mahmud v. 
Muhammad Hamid (2), Kishen Kishore v. Din 
Mohamad (3) and Birendra Kishore Prasad v. 
Bahurta Saraswati Kuer (4), relied on. [p. 42, col. 1.] 

The mere fact that it has been treated as apublic 
serat under Act XXII of 1867 or that it has admitted 
lodgers without any charge for three days is not enough 
to show that itis wakf. [p. 42, col. 2] 

An act of trespass is an individualact of the tres- 
passer and unless there is clear and cogent evidence 
to show that the trespass was committed by an agent 
in the interest of his principal, we are not prepared to 
hold that the principal is in any way benefited by it. 
Subhaiya Pandaram v. Mohamad Mustafa (1), ap- 
plied. [p. 41, col. 2.] 

F. 0. A. from the decree of the Senior 
ae udge, Jullundur, dated November 25, 
1935. 


' Messrs. Muhammad Sharif and Muham- 
mad Amin Khan, for ihe Appellant. 

Messrs. Barkat Ali, Ghulam Mohy-ud-Din 
and Achhru Ram, for Respondents Nos. 4 
and 5. 

Din Muhammad, J.--The suit out of 
which this appeal has arisen was in- 
stituted by Mian Muhammad Ghias-ud- 
Din and Mian Ghulum Moin-ud-Din, 
I 0.8,, sons of Mian Riaz-ud-Din, against 
Sheikh Zaffar Hussain, Musammat Wazir 
Begam, widow of Jan Muhammad, Sheikh 
Abdul Majid and Abdul Rashid, sens of 
Sheikh Abdul Latif, and R. S. Lala Kirpa 
Ram. It was for possession by partition 
of 16-63 share in the items of property 
marked (a), (b) and (e) in the plaint and 
for 1-3 share in the item marked (d). 
It was alleged by the plaintiffs that they 
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first four defendants in- 
herited the property in dispute from 
Sheikh Karam Bakhsh, deceased, that 
they were in joint possession thereof and 
that in order to avoid further disputes 
they claimed separate possession according 
to their share. Defendant No. 5 béinga , 
mortgagee of a small portion in the pro- 
perty in suit, was also brought on the 
record. Out of defendants No. 1 to 4, 
Abdul Majid and Abdul Rashid supported 
the plaintiffs’ allegations and further 
claimed 31-63 share for themselves. Zaffar 
Hussain and Musammat Wazir Begam put 
in separate pleas which, however, pro- 
ceeded on common ground. They con- 
tended, inter alia, that item (e), which is 
a haveli at Hoshiarpur, belonged ex- 
clusively to Zaffar Hussain and item (2), 
which isa serait at Jullundur, was wakf 
and hence impartible. The Subordinate 
Judge found in favour of the plaintiffs 
holding that they were entitled to 16-63 
share in items (a), (b) and (c) and to 1-3 
share in item (d). At the same time he 
observed that the four defendants were 
equally entitled to the rest of the property 
in sulih. Zaffar Hussain alone has appeal- 
ed against the whole decree, while Abdul 
Majid and Abdul Rashid have submitted 
ercss-objections claiming that the shares 
of the parties have not been properly assess- 
ed by the Subordinaie Judge. 

Counsel forthe appellant at the outset 
informed us that he would confine his 
appeal to the properties (c) and (a) only 
and consequenily the dispute before us is 
narrowed down to the two items in ques- 
tion. In order to understand properly the 
nature of the present dispute, the follow- 
ing pedigree table reproduced from p. 63 of 
Vol. 1 of the printed record will be helpful : 


along with the 


Haji ALLAH YAR 





| 
Musammat Karam Bibi— 
Shahab-ud-Din 
alias Jhabe Shah 
| 


| 
Nur Mahi (husband of Nur Bibi). 


Gamme ia E 
Musammat Dullan 





S. Karam Beebe Waah Jano, 
Musammat Begam Bibi, 
Musammat Tabi, 
Musammat Gulabi 


| 





Musammat Amir Bibi— 


| 
Musammat Nur Bibi= 


Musammat Jiwi 


Feroz-ud-Din Nur Mahi 
: | | 
peal wiki eae Latif Din Muhammad Fazal Din Mehtab Din 
| 
Riaz-ud-Din | | Zaffar Husain Jan Muham- 
Abdul Majid Abdul Rashid (defendant mad—Musam- 
e Ki (defendant defend- Nos D a here 
‘or nd-Di in-ud-D; | 9). ant No. 4 egam | de- 
Ghias-ud-Din Muin-ud-Din o. 3) o. 4) fendant No. 2) 


(plaintiff 


laintiff 


o, 1). 
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Sheikh Karam Bakhsh, to whom the 
mproperty in dispute originally belonged, 
was the Governor of Doaba Jullundur 
under the Sikh Rule. He died in 1857, 
leaving a considerable amount of movable 
and immovable property. On his death, a 
-dispute.arose between all his relations as to 
the persons entitled to inherit his property. 
Under strict Muhammadan Law, Musammat 
Dullan, who was a widow of Gamme Khan, 
was not entitled to partake of his inherit- 
ance, nor was Nasir-ud-Din whcse mother 
Musammat Amir Bibi had predeceased 
Sheikh Karam Bakhsh. Musammat Dullan, 
however, claimed a share as an heir, 
while Nasir-ud-Din claimed the whole of 
it on the ground of his being an adopted 
son of Sheikh Karam Bakhsh. Litigation 
ensued which eventually came up for 
decision in the Court of the Commissioner, 
Jullundur. The Commissioner by his order 
dated January 26, 1858, fixed the shares of 
the various contestants as follows: Musam- 
mat Gulabi 9 shares; Musammat Begam 9 
shares ; Musammat Tabi 9 shares ; Musam- 
mat Jano . 9 shares Musammat Nur 
Bibi 64 shares ; Musammat Jiwi 64 
shares ; Nasir-ud-Din 64 shares; Musam- 
mat Karam Bibi and Musammat Dullan 
60 shares. The matter of the actual pirti- 
tion of the property was made over to three 
Munsifs to be appointed by lots: Ex. 
P-36, Vol. 2, pp. 2 to 9.. 

The Munsifs made some interlocutory 
reports settling certain details that aross 
for their decision and submitted a final 
report on April 28, 1859, detailing the 
considerations that had prevailed with 
them in partitioning the property and 
snecifying the various items of property 
allotted to each claimant: Ex. P-37, 
Voli, 2, pp. 10 to 14. In this report the 
Munsif stated that a sum of Rs. 4,064-14-0 
had been earmarked “for the construc- 
tion of a serai with a view to the spiri- 
tual good of the deceased” and it was 
proper that this sum should be utilized 
for the same purpose. They also observed 
that the havelis were not included in the 
partition of the property, but had been 
set apart for the residence of the four 
widow: and Musammat Dullan and that 
those havelis should, on the death of the 
ladies, be divided among the heirs of the 
deceased in proportion to their shares. 
Jt may be remarked here that the words 
wursat mazkur (the said heirs) in the 
original vernacular report have been 
wrongly translated as ‘their heirs in the 
last line on p. 10, Vol. 2, It appears that 
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during the course of the partition an 
agreement was entered into between the 
Various contestants and the haveli at 
Hoshiarpur was allotted to Musammat 
Dullan as a part of her heritage, its 
money value having been taken into 
account in apportioning her share. This 
is evident from a copy of the list pre- 
pared at the time of the said partition, 
the translation of which is printed at pp 65 
to 67 of Vol. 2 of the printed record: 
Ex. P-41. 

Musammat Dullan did not agree to the 
action taken in connection with this haveli 
as she claimed it to be her husband's 
property and thus not liable to be treated 
as the property of Sheikh Karam Bakhsh. 
She contested this matter before Rat Sahib 
Bansi Lal who, however, did not accept 


“her contention and issued orders to the 


Munsifs to include the said havelt in the 
partition of the property: Exhibit P-40, 
Vol. 2, pp. 14-15. Dissatisfied with this 
order, Musammat Dullan preferred an appeal 
tothe Commissioner, Jullundur Division, - 
who dismissed her appeal: Exhibit P-39, 
Vol. 2, pages 15-16. Musammat Dullan 
died about the early eighties of the last 
century. 

Tke earliest document on the reecrd in 
relation to this haveli after Musammat 
Dullan’s death dates back to 1917. It 
appears that this haveli fell into ruins and 
proved a source of danger to the inhsbit- 
ants of the locality. Consequently on 
August 20, 1917, a Sanitary Inspector in 
the service of the Municipal Committee, 
Hoshiarpur, submitted a report for action 
under s. 114, Punjab Municipal Act, in 
connection with this haveli and described 
it as the property of Musammat Soni, 
widow of Sheikh Sandhi. It may be men- 
tioned that Sheikh Sandhi was a brother 
of Musammat Dullan. Notice was conse- 
quently issued to Musammat Soni. She, 
however, represented that the haveli did 
not belong to her but was the property of 
Sheikh Jan Muhammad and Zaffar Hussain, 
residents of Jullundur, and that cunse- 
quently notice should be served on them. 
Thereupon, the Sanitary Moharrir re- 
commended that notice be issued to the 
said owners. This was done on September 
12, 1917. On November 28, 1917, the case 
was consigned to the record room with the 
remark that the requisite notice had been 
duly served: Exh. D-1-6 to D-1-11, Vol. 3, 
pp. 31 to 33. 

On March 12, 1918, one Musammat Jiwan, 
who claimed to bea daughter of Musammat 
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Dullan's sister, instituted a suit pertain- 
ing to this kaveli under s. 9, Specific 
Relief Act, against Jan Muhammad and 
Zaffar Hussain. She alleged in her plaint 
that she was the sole heir of Musammat 
Dullan and that she had been forcibly dis- 
possessed by the defendants on September 
}, 1917. She stated that she had first 
fled a complaint under s. 145, Criminal 
Procedure Code against the said defend- 
énts, on which the defendants vacated 
the kavell and that she once more stepp- 
ed into its possession. Her complaint 
was eventually dismissed on. the ground 
that she was in occupation of the haveli, 
but four or five days after the dismissal 
of her complaint the defendants again 
evicted her forcibly and obtained posses- 
gion of the hareli. On November 29, 
1918, the Subordinate Judge dismissed. 
this suit. A revision against that order 
was presented to this Court but that also 
failed: Exs. D-1/41, D-1/19 and D.-1/18, 
Vol. 3, pp. 33 to 3%. Musammat Jiwan then 
- instituted a regular suit on January 29, 
1921 in forma pauperis. Her application 
to be allowed to sue as a pauper was 
resisted by Jan Muhammad and Zaffar 
Hussain who put in a joint written state- 
ment on February 21, 1921. The same 
day Abdul Latif made an application ask- 
ing to be brought on the record on the 
ground that he, tvo, as an heir of Sheikh 
Karam Bakhsh was in possession of 15-32 
share in the haveli in dispute. His name 
was brought on the record inspite of the 
protest by the other defendants. On Octo- 
ber 7, 1921, Mian Riaz-ud-Din also made 
a similar application claiming one-fourth 
share in the Raveli in dispute. No orders 
appear to have been made on this appli- 
cation as negotiations for compromise 
were then proceeding. On November 28, 
1921, the Senior Subordinate Judge, hold- 
ing that Musammat Jiwan was merely a 
cat's paw in the hands of other persons who 
bad stood in the way of a compromise 
suggested by him, refused to grant Mu- 
. sammat Jiwan permission to sue in forma 
pauperis, Exs. D-1/23, P-1/16,  P-1/2, 
D-1/40, P-3/28, D-1/42, Vol. 3, pp. 38 to 
45, Since then, the havelz in dispute 
appears to have been in the possession of 
Jan Muhammad and Zaffar Hussain. 

As regards the serai, it appears that in 
1859 the Commissioner approved the pro- 
posal made by the Munsifs that a sera? 
should be built for keeping the name of 
Sheikh Karam Bakhsh alive and for con- 
feyring spiritual benefit upon him: Vol. 3, 
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p. 15. The work of construction was 
taken in hand by the Government and the 
building completed. It is not clear, how- 
ever, what buildings were actually put up 
in the first instance, and what have been 
added l..ter, but it is admitted that the 
heirs of Sheikh Karam Bakhsh had con- 
structed a l.rge number of rooms*in the 
serai subsequent to ite original construc- 
tion. During the course of the settlement 
operations in 1°83 the seral was included 
in the abadi: Ex. D-1/38, Vol. 3, pp. 19 
to 22. In 189), the Municipal Committee 
passed a resolution allowing the use of the 
serai as a vegetable market and since then 
the major portion of the building has been 
used as such: Ex. D-I/t, Vol. 3, p. 27. 
It has always been managed by a repre- 
sentative of the male members of the 
family of Sheikh Karam Bakhsh. The 
shops and stalls in the serai have been let 
out on rent as private property of the 
family by the manager for the time being 
on behalf of all the living male members 
of the family, and in all suits that have 
arisen in connection with these shops andl 
stalls, the members of the Sheikh’s family 
have consistently taken up the pcsitiom 
that the serai was their private property. 
It is further proved that the serai has 
been treated by tae authorities as a public 
serai within the meaning of Act KAM 
of 1867, which provides for the regulation 
of public serais and puraos and Police 
arrangements have been made by them tc 
keep watch on the way-farers and travellers 
who lodge there. There isa mosque als 
in its compound, and on its outer entrance 
there is an inscription in Persian which 


runs as follows: 
“Ont of generosity and charity, this serai wai 
built by Mian Karam Bakhsh in the way f God 
The date of his death coincides with the dats of itt 
construction, which is 1274 A. H.” p 

This year of Hijra corresponds to 185 
A. D. Besides the documentary evidence 
summarised above, the plaintiffs as we) 
as the two sets of defendants led oral evi 
dence also in support of their respectiv 
allegations. The evidence for the plaintis 
was mainly confined to the proof of vary 
ous rent deeds executed from time to tim 
in relation to the serai, evidencing it 
private character and the plaintiffs’ join 
possession of it along with the other hei» 
of Sheikh Karam Bakhsh. The defenc 
ants Abdul Majid and Abdul Rashi 
chiefly concerned themselves with provin 
that their share in the property in su 
was 31-63, They produced copies of 0) 
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plans relating to a previous partition bet- 
ween the parties of some other property 
left by Sheikh Karam Bakhsh, when their 
31-63 share was recognized by the arbi- 
trators appointed for the purpose and 
acquiesced in by all the other claimants. 
The defendant Zafar Hussain examined 
several witnesses to establish both the 
wajik nature of the serai in suit and his 
separate ownership and possession of the 
haveli at Hoshiarpur. As regards the 
serat, the upshot of their statements is 
that the serai is wakf, that it has always 
been treated both by the authorities as 
well as by members of the public as a 
_ public serai, that the major portion of it 
is heing used as a vegetable market, that 
the portion not so used is reserved for 
way-farers,’ that marriage parties are also 
accommodated there, that since its con- 
struction it has been managed by some 
member or other of Zafar Hussain’s 
family and that it is at present under the 
management of Zafar Hussain himself. 
With respect to the haveli the documents 
referred to above have been formally 
proved to show that barring Zafar Hussain 
and Jan Muhammad, no other heir of 
Sheikh Karam Bakhsh had ever possessed 
ii and that their possession now has by 
presumption been converted into owner- 
ship. The points requiring determination, 
therefore, are, whether the plaintiffs have 
established their claim to the hareli and 
whether the contesting defendants have 
proved that the serai is wakf and hence 
impartible. 

We take up the case of the haveli first. 
As pointed out above, the unimpeachable 

evidence supplied by the old documents on 
` the record is that the havelt was allotted 
to Musammat Dullan as a part of her in- 
heritance and that it was not included 
among those havelis, which had been left 
out of the partition in 1858-59 for the re- 
sidence of the ladies of the family including 
Musammat Dullan, and made subject to the 
condition of reversion to the heirs of Sheikh 
Karam Bakhsh on the demise of those ladies. 
It isin evidence that on Musammat Dullan’s 
death, the two widows of her brother, 
Sheikh Sandhi, continued to occupy it and 
in 1917, even when one of the widows was 
alive, Jan Muhammad and Zafar Hussain 
ousted the then occupants and took posses- 
sion of it on their own account. In the 
litigation that ensued, they alone were des- 
eribed as possessors and although Abdul 
Latif, father of Abdul Majid and Abdul 
- Rashid, succeeded in haying himself 
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brought on the record in spite of th 
protest made by Jan Muhammad and 
Zafar Wlussain and although Mian Riaz- 
ud-Din, father of the plaintiffs, -lso made 
an application to be impleaded as a defend- 
ant on the ground of his being an heir 
of Sheikh Karam Bakhsh, neither of them 
took any steps to make his claim effective 
after Musammat Jiwan’s suit was dismissed. 
The result was that both Jan Muhammad 
and Zafar Hussain continued to occupy the 
haveli to the exclusion of all other claim- 
ants. They had unequivocally asserted 
their hostile title as against all the other 
heirs of Sheikh Karam Bakhsh and their 
exclusive possession could, in no circum- 
stances, become joint by the mere denial 
of their sole right of occupation or the 
assertion of their joint right to occupy it 
by Abdul Latif or Mian Riaz-ud-Din, 
unattended by any overt act on the part 
of either to translate his denial or asser- 
tion into practice. The possession of both 
Jan Muhammad and Zafar Hussain was 
adverse at its inception and so it remained 
throughout the period that elapsed before 
the present suit was instituted. 

Counsel for the plaintiffs has urged 
that as Mahtab Din, Jan Muhammad and 
Zafar Hussain had one after the other 
been acting as agents of Mian Nasir-ud- 
Din, and after him, of Mian Riaz ud-Din 
in the management of their joint property, 
this trespass on their part should also be 
considered to be on behalf of all members 
of the family and thus benefiting every 
one of them. We do not, however, agree. 
An act of trespass is an individual act of 
the trespasser and unless there is clear 
and cogent evidence to show that the 
trespass was committed by an agent in 
the interest of his princip |, we are not 
prepared to hold that the principal is in 
any way benefited by it. In the present 
Case, moreover, there was a clear dis- 
claimer by the agent at the very time 
when the trespass was committed. 

Although the case of Subbaiya Pandaram 
v. Muhammad Mustafa (1) was not cited 
at the Bar, we consider that the principle 
deducible from that judgment relating to 
adverse possession completely covers the 
case before us. We accordingly reverse 
the decision of the Subordinate Judge and 
dismiss the plaintiffs’ suit as regards the 
haveliat Hoshiarpur. We now cme to the 

(1) 48 M751; 74 Ind. Cas 492: 50 I A 29); AIR 
1923 PC 175; 21 A LJ 730; 45 MLJ 588; 25 Bom. la 
R 1275; 18 L W 903; (1924) M W N 65; 28 O W N 493; 
T L R 104; 33 M L T 285; 400 L J 20 
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serai at Jullundur. From the brief account 
of the serai given above, it will be 
abundantly clear that there is not a shred 
of evidence to show that Sheikh Karam 
Bakhsh made any declaration during his life 
as to its dedication. All that has been 
urged by the appellant in this connection is 
that the Munsifs while distributing the prop- 


erty of the deceased Sheikh among his 


heirs, set apart asum of Rs. 4,000 odd for 
the building of the serai, that it was 
built for the spiritual benefit of the 
deceased, that on its completion, an inscrip- 
tion was put up on its outer gate which 
stated that Sheikh Karam Bakhsh had 
built the serai out of generosity and 
charity, in the path of God and that ever 
since then it has been open to the public 
for accommodation of travellers and for 
housing marriage parties, etc. In other 
words, though admitting that the serai was 
not completed by Sheikh Karam Bakhsh 
himself, and hence not dedicated by him, 
he has mainly relied on its having been 
built as a wakf property with the funds 
received out of his estate and its having 
been used as such sincelts contruction. 
We are, however, disposed to think thatthe 
fact thatthe serai was not built or de- 
dicated by Sheikh Karam Bakhsh himself 
would be snfficient. to repel the appellant’s 
contention. Under Muhammadan Law 
followed by the Hanafi sect to which the 
parties belong, even if no particular for- 
mality need be observed to make a wakf 
complete, there must be unmistakable 
proof available that the owner made a 
clear declaration dedicating the property 
definitely and permanently to Gcd. Even 
an owners unexpressed intention to dedi- 
cate properiy cannot have the effect of a 
formal dedication. Inthe absence ofany 
such intention or declaration, no wakf can 
be said to Lave been created. It is true 
that a wakf can be created by user but 
that user, too, must be preceded by an 
intention on the part of the owner to 
create a wakf. If no such intention is 
established, user alone will not be sufficient 
to divest the property of its private charac- 
ter: see Mahmud v. Muhammad Hamid (2), 
Kishan Kishore v. Din Muhammad (3), and 
Birendra Kishori Prasad v. Bahuria Saras- 
wati Kuer (4). 

In this case, even the user is not proved : 


rather, the mannerin which the serai has 
(2) 33 P R 1917; 38 Ind. Cas. 387; A I R 1917 Lah. 
2 


(3) A IR 1929 Lah. 684. 
(4) AIR 1934 Pat. 612; 155 Ind, Oas, 756; 18 PLT 


"147-13 Pat, 356; 7R P 619. 
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been held and enjoyed leaves no doubt that 
it has never been treated as wakf. As to 
how it was used prior to 1896, the evidence 
is vague and inconclusive. Since 1896, it 
has practically been used asa vegetable 
market, and only an insignificant part of 
it has afforded shelter to the way-farers, 
It is clear that the mere fact that it has 
heen treated asa public seari under Act 
XXIL of 1867 or that it has admitted 
lodgers without any charge for three days, 
is not enough to show that it is wakf. 
There is evidence that several other pri- 
vately-owned buildings in that very town 
are being used as public serais and con- 
trolled under the Act. Besides, there are 
a number of documents on the record which 
show that the heirs of Sheikh Karam 
Bakhsh have always considered it to be 
their private property. In fact, the con- 
testing defendants themselves and their 
predecessors-in-title have, in various suits 
relating toshops and stalls in the serat 
made a categorical denial of the serai being 
wakf, and every manager, whosoever he 
was, in all rent deeds secured from the 
stall-keepers has described it as the Joint 
property of all the living male descendants 
of Sheikh Karam Bakhsh. The inscription 
on the outer gate of the serai docs not 
advance the case of the defendants any 
further. In tke first place, it was not 
written at the instance or in the lifetime 
of Sheikh Karam Bakhsh, and secondly, 
the unknown poet merely followed his line 
in indulging in hyperb:lic expressions. | 
On these grounds we have no hesitation 
in holding that the serai is not wakf and 
is consequently heritable and partible. The 


mosque in the serai, however, will remain-—~ 


wakf as before. Adverling now to the 
cross-objections put in by the sons of Abdul 
Latif, the decree does not incorporate that 
part of the judgment which deals with the 
respective shares of the various defendants 
but we treat these cross-objections in the 
way of a prayer to remove that defect in 
the decree and save the parties tne ex- 
pense and worry of a separate suit. On 
examining the evidence relied on by the 
objectors, we consider that there is enough 
material on the record to support their 
contention. The statement of Khan Ghulam 
Mohy-ud-Din, Advocate, corroborated as it 
is by the plans prepared at the time of the 
previous partition, is conclusive on the 
point and there are no grounds for not 
acting upon it. 

The resultis that we allow the appeal 
to the extent of dismissing the plaintiffs 
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suit in respect of the haveli at Hoshiarpur, 
but dismiss the appeal as regards the serat 
at Jullundur. We allow the cross-objections, 
too, and raise the share of Abdul Majid 
and Abdul Rashid in the serai which we 
have held to be partible as well asin the 
property b) in the plaint} from 47-126 
allowed to them by the Subordinate Judge 
to 31-63. The remaining 13-63 share will 
belong to the defendants Zafar Hussain 
and Musammat Wazir Begam. We are 
aware that Musammat Wazir Begam had in 
her pleas disclaimed any share in the pro- 
perty in suit, but as the Subordinate Judge 
declared her tobe equally entitled with 
the other defendants and there was no 
appeal taken from this part of the decision 
We do not propose to interfere with this 
part. of the judgment. Weleave the parties 
to bear their own costs throughout. 


N. Appeal partly allowed. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 110 of 1934. 
January 6, 1937 
STONE, ©. J AND Boss, J. 
BHAGWANSINGH AND otHERs— 
APPELLANTS 
VETSUS 
BEHARICAL AND ANOTAER— 
RESPONDENTS 

Second appeal~ New plea—Plea that assignment of 
decree was not registered, not raised in both lower 
Courts—Question involving question of fact—Plea, if 
can be raised in second appeal— Hindu Law—Joint 
family trade—Whether should be confined to com- 
modity with which it was originally started—Part- 
nership with stranger, while joint family consists of 
minors—Nature of business or liability of members, 
af altered—Sutt against such partnership for reco- 
very of price of goods supplied—Manager,if can 
compromise it— Manager, not described as such— 
Decree against him, if can be executed against family 
property—Family or members distinct from manager, 
whether ‘contractually bound with stranger partners 
as common law partners—Alienation—Suit by some 
members for declaration that alienation by others, is 
not binding on them-—Compromise—Portion of prop- 
erty retained on payment to purchaser from family 
fund—Portion, tf becomes family property. 

Where an objection as regards registration of a 
deed of assignment ofa decree was not taken in 
either of the lower Courts and the matter involved 
a question of fact, namely, whether the deed was in 
fact registered or not: 

Held, that the High Oourt could not allow it to be 
taken before it as there wereno materials on which 
that question of fact could be decided. 

It isnot necessary for a Hindu joint family busi- 
ness to be confined to the commodity with respect to 
which it was originally started. Of course cases may 
arise in which the extension is so dissimilar that it 
constitutes an entirely separate business. But where 
ihe commodities are so nearly allied that the dealing 
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in one or the other would really form part and parcel 
of a brokerage business ofthe type in which the 
ancestors were engaged the business can be deemed 
to be ancestral business. Damodharam Chetti V. 
Bansilal Abeerchand (1) and Sanyasi Charan Mondat 
v. Krishnadhan Banerji (1), relied on. , 

A Hindu family can carry on an ancestral family 
business with a stranger as a partner even where 
there are minors in such family. Therefore, an ances- 
tral family business does not necessarily cease to be 
such merely because strangers are introduced as 
partners and the liability of the members of the 
joint family is not altered when the manager is con- 
ducting the business in a proper manner. kam- 
krishna Muraji v. Ratan Chand (3), relied on. [p, 
45, col, 2.] 

And the manager has power to compromise a sult 
filed against him as manager of a joint family busi- 
ness with stranger partners, n order to save the 
business. 

Where in such a suit againet a partnership of 
which a joint Hindu family is a partner a person 
who was actually the manager ofthe joint family 
was made a defendant though he wag not described 
as a manager of the family : 

Held, thatsuch person could have been sued only 
in the capacity of a manager and a decree obtained 
against him could be executed against the mortgaged 
property : 

Held, also (hut obiter).—The liability that has been 
imposed on the joint family must not be understood 
as being founded on the view that a Common Law 
partnership included, as one of its members, a joint 
Hindu family, but rather onthe view that when a 
joint Hindu trading family through its managing 
member continues that trade, as a family trade, 
with the aid of partners, the addition of partners 
does not restrict the power of the managing mem- 
ber to make liable the family assets in the interests 
of the family trading concern s3 conducted. It does 
not follow thatthe family or the members of the 
family distinct from the manager become con- 
tractually bound withthe strangers as Common Law 
partnerse 

Where under a compromise of a suit, by some 
members of the joint Hindu family for a declaration 
that an alienation of family property by other mem- 
bers was not binding on them, the family retained a 
portion of the propsrty sold, on payment to the 
purchaser a certain amount from the family funds, 
and the subsequent conduct of the members showed 
that they treated such after-acquired portion as be- 
longing to the whole family: 

Held, that such portion belonged to the whole 
oe Deorao v. Asaram Ganulal 14), distinguish- 


ea. 

S. C. A. from the appellate decree of the 
Court of the District sudge, Nagpur, dated 
January 19, 1934,in C. A. No. 16 of 1935, 
confirming the decree of the Court of the 
temporary Sub-Judge, First Class, Nagpur, 
dated January 25, 1933, in Civil Suit No. 64 
of 1232. 

Messrs. M. B. Kinkhede, R. B., and A. R. 
Kulkarni, for the Appellants. 

Messrs. R. N. Padhye and R. K. Manohar, 
for the Rsspondents. 


Judgment.—In the year 1926 the second 
defendant, Wallibhal, who was later dis- 
charged at his own request onthe ground 
that he had assignedthe decree from which 
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the present suit arises in favour of the 
first defendant, sued the firm of Samritral 
Premsukhdas in Civil Suit No. 7 of 1926. 
This firm consisted of four partners of 
whom one was the third defendant, 
Narayansingh. This litigation was com- 
promised, and on August 17, 1926, a com- 
promise decree was passed in which a 
charge was created against the property 
of two of the partners, one of whom was 
Narayansingh, As regards Narayansingh’s 
property, the charge was upon the 16 annas 
malguzart share of mouza- Kanheri 16 
annas’ share of mouza Dongar Moha. 
Wallibhal later assigned his decree to the 
first defendant on June 16, 1930. The 
first three plaintiffs are the brothera of 
Narayansingh, and the fcurth and fifth 
plaintiffs are his sons. They have now 
instituted this suit for a declaration that 
Wallibhal’s decree, now assigned to the 
first defendant, dces nct bind them, and 
does not affect the property in suit. 

Objee ion was taken at the outset to this 
assignment on the ground that it has net 
been registered. It was argued that, since 
the second defendant, who was the original 
decree-holder, has repudiated all intcrest 
in this decree and asked to be discharged 
from the suit on the ground that he no 
longer has any interest in the decree, 
and since his assignee does not obtain a 
legal title to it, the decree cinnot be 
executed against this property, snd, there- 
fore, the plaintiffs are entitled to heve 
the cloud which has been placed upon 
their title removed by this suit. Tke 
deed of assignment has not been produced 
in this case. This objection as regards 
registration was not taken in either of the 
lower Courts. Tre matter involves a ques- 
tion of fact, namely, whether the deed 
was in fact registered or not, and since 
it was not raised in either of the Courts 
belcw, we cannot allow it to be taken 
here, asthere are no materials on which 
that question of fact can be decided. 

We were asked to look into the records 
of another proceeding in which it was 
stated this deed appears. These proceed- 
ings are said to be the execution pro- 
ceedings in the course of which this deed 
of assignment was made. We cannot do 
that without admitting the deed in evi- 
dence here in this case. That would involve 
pleadings. It would have to be determin- 
ed whether the deed now referred to is 
really the deed of assignment in this case 
or not, and other matters would also hare 
to be gone into, We cannot allow this 
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to be done in second appeal. The objec- 
tion, therefore, fails. 

The finding of both the Courts below 
is that the family consisting of the plaint- 
iffs and Narayansingh was joint and that 
Narayansingh was its manager. That of 
course is conclusive here. The defendant's 
case is that this was a family business. 
into which stranger partners were introduc- 
ed in the year 1912. Of course the ex- 
pression “family business” is ambiguous. 
It is wide enough to embrace not only 
an ancestral family business but also one 
that is not. But it is clear from para. 5 
of the plaintiffs’ reply that they under- 
stood it to mean at any rate, in one of tts 
aspects an ancestral family business, for 
they pleaded that it was not such. The 


issue framed with respect to this is: 

“Was the ghee partnership with Smaratrai Prem- 
sukhdas a family concern of the plaintifs and 
defendants ?" 

“The trial Court found that it was an ancestral 
family business. The evidence, curiously enough of 
the plaintitls themselves, was directed towards this 
point. Therefore, there can be no doubt that the 
parties understood the point at issue and that it 
was thoroughly tried.” 


As we have said, the first Court beld 
that Narayansingh was merely continuing 
his father's business. The lower Appel- 
late Court appears to disagree with this 
for the learned Judge says: ‘‘Dillisingh, 
business was not the business carried on 
by Narayansingh“. He then quotes the 
evidence of Hiraman (P. W. No. 2) to the 
effect that Dillisingh did no business 
whatsoever in ghee, whereas the partner- 
ship in question dealt mainly in that 
commodity. The finding, if it is such, 
appears then to be based solely on the 
fact that whereas Narayansingh in running 
the partnership dealt in ghee, Dillisingh 
dealt in grain and cotton. 

What the learned Judge appears to have 
overlocked is that the business of the 
family was a brokerage business and not 
a business with respect to any particular 
commodity. The evidence discloses that 
Dillisingh dealt in various commodities 
such as grain, cotton, and according to 
one witness who apparently bas been 
disblieved—it is difficult to see why,—in 
ghee. But even ifhe did not deal in ghee, 
he certainly dealt in allied commodities, 
allied in the se.sethat they are all agri- 
cultural products cf à kind one finds sold 
ir grocery shops in any ordinary bazaar. 
That being so, in our opinion. the finding of 
the first Court that Narayansing in dealing 
in ghee asa broker was merely carrying 
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mon the family business commenced by 
Dillisingh is right. 

Consequently, Narayansingh’s business 
was a continuation of the ancestral family 
business. 

It has been explained in Damodharam 
« Chetti v. Bansilal Abeerchand (1), that it 
is not necessary for a family business to 
be confined to the commodity with respect 
to which it was originally started. Of 
course cases may arise in which the 
extension is so dissimilar that it constitutes 
an entirely separate business. This 
appears to have been the position in the 
Privy Council case Sanyasi Charan Mondal 
v. Krishnadhan Banerji (2). But as we 
have said, in the present case the com- 
modities are so uearly allied that the 
dealing in one or other would really form 
part and parcel of a brokerage business 
of the type in which i‘illisingh, and 
afterwards Narayansingh, were engaged. 

It was argued on the strength of the 
evidence of P. W. No. 2 that, whereas 
Dillisingh was merely a dalal, Narayan- 
singh was an adatiya who. was personally 
responsible fcr the ecmmodities in which 
he dealt. It wassaid, therefore, that there 
was a distinction between the business 
commenced by Dlllisingh and that in 
which Narayansingh dealt. The first time 
P. W. No. 2 used the word adatiya in 
his examination, the learned Judge translat- 
ed it as broker, and later on in his 
deposition the witness indicates that he 
uses the words adatiya and dalal 
interchangeably: for he states that 
“Dillisingh started adatiya or dalal business 
of ghee independently.” He states in 
another portion of his examination that 
Dillisingh was a broker by profession. 
Therefore, it seems clear that that witness 
understood Narayansingh to be the same 
kind of broker as his father. We are of 
Opinion, therefore, that the business which 
Narayansing conducted was a continuation 
of the ancestral business started by Dilli- 
singh. 

The next question is whetker the fact 
that a partner was intrcduced into this 
business by Narayansingh affects it so 
as 10 make it other than an ancestral 
family business. It seems undoubted that 
a Hindu family Gan carry on an ancestral 
family business with a stranger as a part- 


(1) 51 M711; 111 Ind. Cas. 297; A I1{R1928 Mad: 
566; 55M L J 471; 28 L W 521, 

(2) 49 C 5€0; 67 Ind. Cas. 124; A IR 1922PC 237; 
49 IA 160; 30 M LT 228:20AL J 409; 24 Bom. L 
R700; 350 L J 498; 43ML J 41; (922) MW N 
$4; 260 WN 954; 16 L W 536(P O). 
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ner even where there are minors. That is 
envisaged in their Lordships’ decision in 
Ramkrishna Muraji v. Ratan Chand (3). 
Therefore, an ancestral family business 
does not necessarily cease to be such 
merely because an attempt is made to 
introduce strangers as partners. 

In the Privy Council case just cited 
Ram Krishna Muraji v. Ratan Chand (3) 
one Hardeo, who was amember of a joint 
Hindu family and who had three sons, 
one of whom was a minor, carried on a 
partnership business on behalf of the family 
with a stranger. Hardeo died and then 
one of his sons continued this business 
with the stranger. The stranger then 
retired and the partuership was dissolved; 
but the business was carried onin a new 
name and with a fresh set off accounts by 
the family. Tneir Lordships held that the 
business was one and the same through- 
outin spite of the shifting of partners 
and that it remained family business all 
the time. To our mind, the converse 
would also hold good. 

In our opinion, it would eripple the powers 
of the manager of a trading family to Lold 
that he cannot, in apy circumstances, 
except with the consent of the other mem- 
bers, enter into partnership wish strangers 
for the more effective furtherance of the 
family business. The manager of a trading 
family has power to carry on the business 
and to do everything necessary for its 
proper conduct. He can pledge the credit 
of the family, sell or mortgage ils proper- 
ty, and we can see no reason why it should 
not be prudent for him, in certain circum- 
stances, to introduce a stranger partner 
into the business. 

Consequently, the mere fact that stran- 
gers were introduced as partners into this 
ancestral family business does not alter 
the nature of the business or the liability 
of ihe members of the joint family, when 
the manager is conducting the business 
in a proper way. Whether the partnership, 
qua partnership, is valid, does not arise 
and need not be decided here. 

The question, therefore, narrows itself 
down to whether Narayansingh had power 
to compromise the case brought against him 
and the stranger partners whom he had 
introduced into the family business, in Civil 
Suit No.7 of 1926. That suit was insti- 


tuted for the price of goods supplied to this 

(3) 58 A 190; 132 Ind. Cas. 613; A IR 1931 P O 
136; 58 I A178; (1.31) AL J 438; 53 O LJ 390; 33 
Bom, L R 988; 35 O W N8Il; Ind. Rul. (1931) P O 
197; (1931) MW N 733; 32 L W175; 61 M LJ 663 
(PO). 
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parinership, which in effect was this trad- 
ing family with the addition of stranger 
partners. The compromise was effected in 
order to save the business. Consequently 
it was a legitimate and proper purpose 
and comes within the purview of their 
Lordships’ decision in Ram Krishna Muraji 
v. Ratan Chand (3) at page 2025. 

The remaining questions are subsidiary 
ones. The first of them relates toa 4 
annas’ share of Mouza Kanheri. It appears 
Narayansing and his two brothers had 
alienated the entire 16 annas’ share in this 
village to certain persons. Some of the 
Plaintiffs then sued for a declaration that 
the sale was not binding on them. The 
matter was compromised by the family pay- 
ing the alienees Rs. 575 and retaining 4 
annas’ share of the village. The question 
of course is whether this 4 annas’ share 
then became family property or the separate 
property of the members ofthe family who 
had sued in that case. It was argued on 
the strength of Deorao V. Asaram Ganulal 
(4) that in such cases the alienor 
loses all interest in the property, and the 
property released thereupon becomes the 
property of the remaining members of the 
family in whose favour it is released. That 
case is, however, distingnishable because 
in the present instance there was a com- 
promise. Questions of legal necessity and 
the like were deliberately avvided by the 
family. 

If they had been enquired into and a 
finding given adverse to the then plaintiffs, 
it is obvious the whole property would 
have been lost to the family. They chose 
to save a portion of it by paying Ks. 975 
out of family funds, as both Courts have 
found, and, therefore, the inference is 
irresistible that the intention was to retain 
the property for and on behalf of the family 
as a whole. 

It was argued that the fact that this 
4 annas’ share was mutated in favour of 
some of the plaintiffs is conclusive that the 
share wasnot saved for the family as a 
whole. That of course is a pieceof evi- 
dence to be taken into consideration; but 
there is other evidence which indicates the 
contrary, especially the conduct of the mem- 
bers of the family in treating this property 
as belonging to the family as a whole. 
Consequently the finding that the share 
belonged to the family as a whole cannot be 
assailed. 

4 A IR 1936 Nag. 203; 165 Ind, Cas,; 480; 9R N 
82: I L R 1936 Nag. 167. 

Pago of 53 A.—[Hd] 
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The next question relates to a sale-dee: 
dated October 21, 1925. It is a sale b 


Narayansing to his brother, Bhagwan: 
The finding of both Courts again is tha 
this was a share transaction. There ir 


ample evidence on which this finding car 
be based. It has been referred to in the 
judgment of the lower Appellate Couns 
and we need not reproduce it here. It is 
sufficient, in our opinion, to sustain the 
finding that the transaction was not a reall 
one. 

One of the grounds on which this finding 
is assailed is that the account books up to 
the date of the sale (October 21, 1925), were 
not produced, and that the accounts upto 
October 17, 1925, alone were enquired into. 
But asthe learned Judge of the lowerAp- 
pellate Court points out, the evidence dis- 
closes that Rs. 1,600 of the consideration are 
said to have been paid at least a fort- 
night before October 21, 1925, and the 
witnesses on whom the learned Judge of 
the lower Appellate Court relies, namely, 
P. W. No, 9, says that the money was bor- 
rowed to pay off certain creditors of the 
firm, and thab. these creditors were paid 
off and that their debts were discharged 
on the same date. If that is so, the entries 
with respect to these transactions would 
obviously have been in the books that were 
produced. They are not there, and ern- 
sequently there is nothing wrongin the 
finding of the lower Appellate Court that 
the ccnsideration could have not passed. 

The next objection taken was that 
Narayansingh was not described as the 
manager of the family in Oivil Suit No. 7 of 
1926 and consequently the decree obtained 
against him cannot be executed against 
the family property. It is, however, clear 
that if a personis actually the manager 
and is sued as such, the decree can be exe- 
cuted against the family property. The 
only question is whether Narayansingh was 
sued as such. The suit was against the 
partners of the firm, and since Narayan- 
singh was there in his capacity as manager 
of this joint family, it is obvious he could 
have been sued only in that capacity. 
Therefore, this objection also fails. 

The liability that has been imposed on 
the joint family must not be understood 
as being founded on the view that a com- 
mon law partnership included, as one of 
its members,a joint Hindu family, but 
rather on the view that when a joint Hindu 
trading family,through its managing member 
continues that trade, as a family trade, with 
the aid of partners, the addition of part- 
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ners does not restrict the power of the 
managing member to make liable the 
family assets in the interests of the family 
trading concern so conducted. It does not 
follow thatthe family or the members of 
the family distinct from the manager 
become contractually bound with the 
strangers as common law partners. That 
question does not here, in our opinion, arise 
and can be considered when it does arise. 
The appeal is dismissed with costs. 


D. Appeal dimissed. 
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. MADRAS HIGH COURT 
Letters Patent Appeal No. 97 of 1935 
November 10, 1936 

BEASLEY, C.J. AND Horwilt, J. 

MARIMITTATH THERUVIL MOOTHA- 
CHETTIAM VEETTIL KELU——APPELLANT 
versus 

KUITIYIL MACHIKANDY 

CHEKKARA CHAPPAN AND 0THERS— 


RESPONDENTS 

Morigage—Subrogation— Payment by third party of 
usufructuary mcrigage under bona fide belief that he 
had right to redeem—Surt by real owner of equity of 
redemption for possession—Whether can be resisted 
by plea of payment and adverse possesston there- 
afier. 

When a person who is not a mortgagor, under a 
mistaken claim pays off a mortgage debt, he cannot 
extinguish it; for he has no right to do so. The only 
person who can extinguish a mortgage is the person 
who is entitled to redeem that mortgage and merge 
the mortgage in his own rights of mortgagor or mort- 
gagee. Where, therefore, athind party pays of a 
mortgage under the bona fide though erroneous belief 
that he was entitled to redeem, he is entitlea to the 
rights of the mortgagee by subrogation. When he 
bona fide redeems a usufructuary mortgage, he is 
entitled to require that the mortgage amount is paid 
when the real owner of the equity of redemption seeks 
to recover possession of the property from him. But 
he cannot resist the suitfor redemption on the ground 
that the mortgage had become extinguished by his 
payment and had pezfected his title thereafter by 
adverse possession. The correct test toapply to a 
case of this kind, is whether the possession and acts 
of the person claiming adversely can be referred to 
any legal right that he possesses. If so, then the 
true owner is not bound to sue (indeed hecannot sue 
excepi for a declaration) merely because adverse 
assertions of title are being made. Nasiruddin v. 
Ahmad Hussain (8), relied on. Periya Aiya Ambalam 
A enn (2), distinguished. [p. 51, 
col. 1.! 

[Case-law discussed. ] 


L. P. A. agaiust the judgment and decree 
of the Honvuurable Mr, Justice Wadsworth, 
dated September 12, 1933, and made in 
S. A. No. 761 of 1931, preferred to the High 
Court against the decree of the Court of 
the Subordinate Judge of Tellicherry in 
A. S. No. 3 of 1928 (O. 5. No. 410 of 1925 
D. M, C. Quilondy). 
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Mr. K. Kuttikrishna Menon, the 
Appellant. 

Messrs. 0O. T. G. Nambiar, C. S. Krishna- 
murthi and C. Goundan, for the Respond- 
ents. 

Judgment—lIn 1853, the Karnavan of 
the Mootha Chettian Veettil Tarwad execut- 
ed a usufructuary mortgage deed in favour 
of one kuttiassan. In 1871, the assignees 
of the mortgagee executed a surrender deed, 
Ex. IT in favour of one Chappan, who 
claimed to be the karnavan of the M.. 
Tarwad. It appears, however, that two 
bodies of people claimed to constitute the 
M. Tarwad and two rival karnavans (the 
plaintifis and the lst defendant) claimed 
the equity of redemption of this mortgage 
on behalf of these two bodies. In this 
suit it has been established by evidence to 
the satisfaction of the trial Court and the 
first Appellate Court that the present 
plaintiff has the rights of the mortgagor 
and that the ist defendant, who actually 
purported to redeem the mortgage, had 
me right at all to do so. It has also 
been established that as long as 1878, the 
plaintiff was aware of the fact thatthe Ist 
defendant was holding the land, not merely 
as one who had acquired rights frum the 
original mortgagee, but as the full owner 
of the property. In second appeal, 
Wadsworth, J. agreed wilh the lower 
Appellate Court that although the Ist 
defendant had no right to redeem, his long 
possession over a pericd greater than twelve 
years had established his title to the prop- 
erty by adverse possession. In this Letters 
Patent Appeal, the plaintiff contends that 
although the lst defendant was eventually 
found not to be the owner of the equity 
of redemption: yet his act in paying off the 
mortgagee, entitled him to be subrogated 
to the rights of the mortgagee, that the 
plaintiff was not ertitled to possession 
without redeeming the mortgage, and that 
as the plaintiff was allowed sixty years 
to redeem the mortgage, his suit was in 
time. 

The principal points raised in this appeal 
were scarcely discussed at all before our 
learned brother, and so we have not been 
given the benefit of his considered finding 
on the matters argued before us. He was, 
however, of opinion that the act ofthe lst 
defendant extinguished the mortgage, as 
it was clear that it was not his intention 
to keep the mortgage alive, and that as 
soon a8 the mortgage was extinguished 
adverse possession began to run. The 
first case quoted for this purpose in Second 
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Appeal was Bijai Bahadur v. Parameswari 
Ran (1), where this question receives no 
discussion at all and is disposed of in these 
few words: ; 

“It cannot be said that by their redemption 


effected by means of the award, they became 
transferees or assignees of the mortgagee's rights.” 


There can by no doubt that this state- 
ment is correct: but it does not follow that 
because the Ist defendant is not a trans- 
feree or assignee of a mortgage right, he 
is not entitled in equity to be subrogated 
to those rights. The only other case quoted 
in second appeal on this point was Periya 
Aiya Ambalam v. Shanmugasundaram (2), 
a Case in which a trespasser dispossessed the 
mortgagee in possession and continued in 
possession himself, asserting a title adverse 
to the mortgagor, also; and it was held 
that time began torun against the mort- 
gagor from the time that he came to know 
that the trespasser was setting up a claim 
adverse to the mortgagor. 


Mr. Kuttikrishna Menon for the appel- 
lant ut first argued that any person who 
pays off the mortgage is entitled to be 
subrogated tothe rights of the mortgagee; 
but so wide a proposition has nowhere 
found support. It is true that in 
Syamalarayudu v. Subba Rayudu (3), the 


. proposition that a person paying off a mort- 


r 
4 


gage was entitled to be subrogated to the 
mortgagee’s rights was laid down very 
broadly: but there was no discussion as to 
the circumstances under which such a 
right would accrue toa person paying off 
a mortgage debt. That case was rather 
an extreme one in which the person who 
paid off the debt acted fraudulently, and 
it has nowhere been followed without 
qualitication. Syamalarayudu v. Subba 
Rayudu (3), was approved in Chamaswamt 
v. Padala Anandu (4), but it was pointed 


- out that a trespasser or volunteer was not 


entitled to the righis of subrogation. That 
a trespasser or volunteer who pays off the 
mortgage debt is not entitled to rights of 
subrogation has been laid down consistently 
in a very large number of cases in Kugland, 
America and India; (See for example 
Gurdev Singh v. Chandrikah Singh and 
Chandrikah Singh v. Rash Behari Singh (5), 
M. P. Venkatachari v. Karuppan Chetty 


(1) A I R 1924 All. 834; 78 Ind.Cas, 1026. 

(2) 38 M 903; 22 Ind. Cas. 615;15 M L T 112; 26M L 
3 140:1 L W 119; (914) M W N 417, 

(3) 21M 143. 

(4) 31 M 439. 

(5) 36 O 193; 1 Ind, Cas, 918,50 L Jel 
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(6), and Narayana Kutti Goundan v. Pa- 
hammal {7), but even in the cases quoted . 
on behalf of the Ist defendant, it is 
assumed that ifa person believes in good 
faith that he is entitled to redeem the 
mortgage, either under the belief that he : 
is the mortgagor or that he has some other* . 
rights in the property which would entitle 
him to redeem, he would be entitled to the 
rights of the mortgagee by way of sub- 
rogation oralike equitable principle. In 
Nasiruddin v. Ahmad Hussain (8), a sale 
of property took place, and it was found 
that such asale was invalid owing to the 
existence of a prior contract of sale; but it 
was held by their Lordships that as the 
purchaser of the property, in the belief 
that the property belonged to him, redeem- . 
ed the mortgage, he was entitled tostand 
in the shoes of the mortgagee whom he 
had paid off. In Ramacharan Lonia v. 
Bhagwandas Maheshri (9), where a pur- 
chaser from a manager of a joint Hindu 
family paid off a simple mortgage but the 
sale was subsequently set aside by some 
other members of the family, their Lord- 
ships held that the purchaser was entitled 
in cquity to the rights of a usufruciuary 
mortgages although the mortgage that he 
redeemed was only a simple mortgage. 
That the rights of a mortgagee can be 
acquired by those who purport to obtain : 
the equity of redemption by a void transac- 
tion as wellas by a voidable one by the 
principle of subrogation is made clear in 
Nasiruddin. v. Ahmad Hussain (8), just 
quoted and in the judgment of Sundara 
Ayyar, J.in Narayana Kutti Goundan v. 
Pachammal (7). That question as to how 
far rights can be acquired in India by 
subrogation was very fully discussed by 
this learned Judge. At page 434*, he 
clearly recognises the rights to subrogation 
of one claiming under a void or voidable 
transaction who bona fide believing 
himself to have a title to the property 
discharges (an encumbrance) on it and 
claims a charge as against the owner. 
The argument put forward before our 
learned brother that the mortgage became 

(6)39 LW 392; 150 Ind. Cas, 1126; (1931) ML WN 
i IR 1984 Mad. 256; 7 R M 64; 67 ML J 
$ (7) 36 M426; 15 Ind. Oas. 208; 11 M LT 174; (1912) 
MW N 333; 22 M L J 364, 

(8) AIR 1926 PC 109; 97 Ind, Cas. 543,3 OW N 
731: (1926) M W N 812; 25A LJ 20; 38M LT 3; 310 
W N 538 (PO). 

(9) 48 A 448; 95 Ind. Oas. 898; 24 ALJ 622; AIR 


1926 PO 68; (1926) M W N 503; 53 1 A 142;30WWN 
783; 31 O W N 198; 38 M L T 18 (P 0). 


*Page of 36 M, —[Ed.] 
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extinguished by the act of the lst defend- 
ant seems never to have been accepted, 
although Mchesh Lal v. Bawan Das (10), 
has been quoted tous in support of that 
proposition. In that case the person who 
.paid off the mortgage was he who had 
created it, and the question whether his 
- act extinguished the mortgage or not arose 
only because he had acted in two capaci- 
ties, as an owner of the property and as 
an agent of another to whom the property 
‘really belonged. Their Lordships held that 
it must be assumed that when he paid 
of the mortgage-debt he intended to dis- 
charge it, i. e. he acted in the capacity in 
which he had created the mortgage. This 
In effect means that the mortgage-debt 
was paid off by the mortgagor himself 
which, unless an intention to keep alive 
that mortgage is expressed, causes the 
mortgage to be extinguished. When a 
person who isnot a mortgagor, under a 
mistaken claim pays off a mortgage debt, 
he cannot extinguish it; for he has no 
right todo so. The only person who can 
extinguish a mortgage is the person who 
is entitled to redeem that mortgage and 
merge the mortgage in his own rights of 
mortgagor or mortnagee. Whatever, there- 
‘fore, might have been the intention of the 
lst defendant, he did not in fact extinguish 
the mortgage and was entitled if he paid 
of the mortgagein the bona fide belief 
that he was entitled to doso, to subroga- 
tion of the mortgagee’s. rights. 

- Mr. Kuttikrishna Menon contends that 
-the appellant-plaintiff is entitled to succeed 
‘whether the transaction’ was mala fide or 
bona fide. If it was mala fide, then it 
was impossible for him to acquire rights 
adverse to the mortgagor, on the principle 
that a mortgagee or one who get into 
possession through him cannot set up a 
title adverse to the mortgagor unless he 
first surrenders the mortgage. In Hillaya 
Subbaya v. Narayanappa Timmaya (11), 
a revarsioner, to support his title to the prop- 
erty mortgaged by a widow and sister of 
the last gmale holder got into possession 
from the successors-in-interest to the mort- 
gagee. It was held that even though he 
set upa paramount title tothe property, 
yet since he had got into possession through 
the mortgagee, he could not be allowed 
to claim the property adversely to the 
mortgagor. In Pasupati v. Narayana (12), 


(10) 9 0961; 130 LR 221; 10 IA 62; 4 Sar, 424;7 
Ind, Jur. 382 (P O). 

(11) 36 B 185; 12 Ind. Cas. 913; 13 Bom. L R 1200. 

(12) 13 M 335. 
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the lst defendant held asa tenant from 
the plaintiff and had attorned to him 
and it was held that the 2nd defendant, 
who had come into possession by collusion 
with the Ist defendant, was precluded 
from denying the plaintiff's title and was 
liable tothe plaintiff for the rent collected 
by him from the Ist defendant. In this 
case, the principle enunciated by Mr. Kutti 
Krishna Menon is clearly expressed as 
follows: 

“The principle is that he came in by collusion 
With the tenant who could not deny the landlord's 
title and that unless he was also precluded from 
denying the landlord's title the tenant would have 
only to part with the property to another person in 
order to bring the landlord’s right in dispute”. 

It is not necessary, however, to pursue 
the discussion of this point further, because 
we are clearly of opinion that the transac- 
tion between the mortgagee and the lst 
defendant was a bona fide one. We feel 
that it is not open to the lst defendant, 
who has all along, even before he paid 
of the mortgage, been claiming the prop- 
erty as his own and leading evidence to 
show that all his acts were those of a person 
entitled to the property, to now contend 
that as he was acting mala fide; and there 
is, Moreover, no justification on the evidence 
for such a contention. 

If the lst defendant was subrogated 
to the rights of the mortgagee, the fur- 
ther question arises whether the plaint- 
iff is barred by limitation from being 
allowed toredeem. The most anthoritative 
decision of this Courtis that of the Full 
Bench in Periya Aiya Ambalam v. Shan- 
mugasundaram (2). There, a person tres- 
passed on the property in 1898 and dis- 
possessed a usufructuary mortgagee. In 
1908, when he erected some buildings on 
the land the mortgagor cameto know of 
the trespass and remonstrated with the 
trespasser, who denied the mortgagor's 
right. It was held that from 1908 the 
trespasser was holding adversely not merely 
to the mortgagee who had a right to pos- 
session, but to the mortgagor also, because 
he was ousting the mortgagor by erecting 
the buildings on the property, which only 
the mortgagor had aright todo. A passage 
from the judgment of Batty, J, ina Tarubai 
v. Venkatrao (13), at p. 68*, was approved as 
setting out the law on the question as to 
how far possession by a trespasser could be 
held to be adverse to the mortgagor when 
the mortgagor had no right to possession. 


(13) 27 B 43. 
“Page of 27-B.—[Ed.] 
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It is 

_“No doubt as long as the mortgagee is in posses- 
sion, he and all those claiming under him represent 
the mortgagor's possession. If the mortgagee in 
possession is dispossessed on grounds affecting only 
his right, as, for instance, his right asheir to repre- 
sent the original mortgagee, or his right to posses- 
sion in spite ofa third party's lien on the property, 
then the dispossession of the mortgagee obviously 
does not imperil or call in question any right of 
the mortgagor, and the mortgagor is not concerned 
or entitled to insist on being immediately restored 
to possession ; and the possession taken is not ad- 
verse to him and cannot cause time to run against 
him. To give the mortgagor a right to insist on 
immediate possession, there must be an unequivocal 
ouster preventing the possession of the mortgagor 
from continuing altogether, by leaving no room 
for doubt that the person taking possession does 
not profess to represent the mortgagor, but to hold 
in spite of him. In such a case the mortgagor is 
as effectually and unmistakeably displaced as if 
there had been no mortgagor at all. When an 
ouster takes place in that manner the mortgagor 
knows that no one is in possession who can repre- 
sent or continue his possession, or whois entitled 
preferentially to possession, and, therefore, he be- 
comes entitled (and it is necessary and his duty, if 
he does not want his right to be barred) to posses- 
sion immediately,” 


In that case, it was found that the mort- 
gagor had no knowledge of the dispossession 
of the mortgagee and so the latter part of 
the above passage was an obiter dictum. 
Batty, J., in his very elaborate judgment, 
has discussed scores of cases ; but we have 
been unable to find in his judgment any 
justification for the contention that a mere 
assertion bya person in possession of the 
property, when the mortgagor has no im- 
mediate right to possession which is not 
coupled with some act definitely interfer- 
ing withthe rights of the mortgagor, would 
amount to an ouster of the mortgagor which 
would force him to take some immediate 
action under pain of losing his rights to the 
property by adverse possession. fn most of 
the cases quoted, asin the Full Bench case 
Periya Aiya Ambalam v. Shanmughasunda- 
ram (2), the mortgagee was ousted from 
possession, and it was held that such a dis- 
possession would entitle the mortgagor to 
briag a suit to have the mortgagee restored 
to possession, and Batty, J. in the pas- 
sage above quoted states that it is the duty 
ofthe mortgagor to do so. In none of the 
very many cases referred to by Batty, J. 
does it appear thata person entered into 
possession ofthe land with permission of 
the mortgagee and did nothing more ad- 
verse to the mortgagor than assert a title. 
although there are a few passages in the 
judgment of Batty, J., one of which has been 
quoted above, which might suggest that a 
mere assertion by a person in possession 
denying the rights of the mortgagor, 


t, 
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amounted to an ouster of the mortgagor ; 
yet in none of the cases -was it so heid. Ou 
the other hand, there are passages in the 
judgment of Batty, J» which suggest that 
a mere assertion of title would not he suffi- 
cient. For example, at p. 63*, he says: 

“And according to the case put by Lord hedesdale 
in Hovenden v. Lord Anneseley (11), of a tenent dis- 
allowing the landlord's title and attorning to an-, 
other, if the landlord being appraised of it acquies- 
ces the possession of his tenant becomes adverse and 
the Statute of Limitation will run against him. This, 
however, would not, under the aulings which follow 
Womesh Chunder v. Raj Narain Roy (15), above cited, 
apply in India apparently in the cass of a suit for pos- 
ssesion against a trespasser when the owner is not en- 
titled to immediate possession. Thus the owner 
could havé no powerto sue for possession during 
the currency of an tjara, and time would run against 
him, therefore, only on its termination, though prior 
to that he might possibly have had aright to bring 
asuit for deelaration of title, which it would be 
discretionary with the Court to give or refuse.” 

After discussing another batch of cases, 
he states at the bottom of p. 66* ; 

“The result is, as above indicated, if there has 
been no ouster by ‘open and notorious’ act of taking 
possession , then the person relying on his possession 
to defeat a title, must show that it was of such a 
nature, and involved the exercise of rights so irre- 
concilable with those claimable by the plaintiff, as 
to give the plaintiff occasion to dispute that pos- 
session (or, in other words that it was such as to 
give a causeof action or right to sue for possession) 
throughout the twelve years next preceding suit. 
The mere existence of the claim without possession, 
actual or constructive, will not suffice as a bar to 8 
title proved or admitted. And even where there is 
possession, if it has commenced without any act of 
dispossession, and is susceptible of explanation by 
reference toa title not inconsistent with the rights 
of the person against whom itis so set up, or of 
one holding on behalf of such person or temporarily 
entitled to exercise his rights, there can be no ne- 
cessity to call that possession in question, unless 
and until interference: with the right of the person 
against whom itis alleged has been maniiested by 
attecting his existing right, or has otherwise been 
brought to his knowledge.” E l 
In a case like the present, itis difficult to 
see what the plaintiff could have done. 
As we have found that the Ist defendant 
was entitled by subrogation to the rights 
of the mortgagee, the plaintiff could not 
have obtained possession without redemp- 
tion. It has been argued that when an ad- 
yerse Claim was put forward, the plaintiff 
was bound to file a suit for redemption ; but 
it seems preposterous that a person who has 
60 years to redeem should be forced to re- 
deem at an earlier date, merely because 
somebody is asserting some right or pulling 
forward an adverse claim. No suit would 
lie foran injunction. Isis true ihat the 
plaintiff could bave brought a suit for a 


(14) (1806) 2 Sch. & Lef. 624. 
(145) 10 W R18. 
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claration of his title, which the Court 
ight or might not have granted; but 
_ ven that which would not prevent the runn- 
g of time against him if an assertion 
—y the Ist defendant of his paramount 
—ghts amounted to adverse possession. It 
mOlild, therefore, appear that the correct test 
= apply-to a case of this kind, is whether 
=e possession and acts of the person 
aiming adversely can be referred to any 
gal right that he possesses. If so, then 
16 true owner is not bound to sue (indeed 
“e Cannot sue except for a declaration) 
‘serely because adverse assertions of title 
re being made. 
It has been furthér argued by Mr. O.T. 
mi. Nambiar that if the defendant acquired 
: right to be paid off the mortgage debt, 
uch a right, ashe had, was nothing more 
an a charge on the property. In the 
“wo cases quoted in support of his conten- 
lon, one mortgagor redeemed the mort- 


Age, and it was held that after twelve 
‘ears possession adverse to the joint mort- 


méagor, the right of the joint mortgagor 
ecame barred. Section 95 of the Transfer 
if Property Act give a mortgagor who pays 
#f the entire mortgage debt only a charge 
m the property against a co-mortgagor, 
mind so obviously sucha charge would not 
=e the same asthe rights of a mortgagee 
moy subrogation. Mr. O. T. G. Nambiar has 
Mocen unable to refer us to any case in 
mwhich it has been held that any one who 
aas acquired the rights of a mortgagee by 
{subrogation or similar equitable principle 
acquired only a charge. Mr. Nambiar has 
also referred us to Rukku Shetty v. Rama- 
schandrayya (16), in which a mortgagee pur- 
mporled to a transfer not merely his mortgage 
rights but the full rights of ownership. {ít 
was there held that the transferee imme- 
«diately began to hold the property adver- 
ssely to the mortgagor and that the rights 
of the mortgagor against the mortgagee 
were barred after twelve years. The reason 
for this is clear from Art. 134 of the 
Indian Limitation Act, waich states that 
where a mortgagee or a trustee in breach 
of his trust purports to transfer the property 
to another person, the period of limitation 
is twelve years from the date of the trans- 
fer, A transfer of a mortgage has here been 
assimilated to a breach of trust, and time 
begins to run even when the mortgagor has 
no knowledge of the transfer. Obviously 
that decision has no application to a case 
like the present and can be applied only 


(16) 49 M 29; 92 Ind. Cas. 319: 49 M L J 634: 
389; A I R 1926 Mad. 81; (1925) M W N seo oa 
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to cases which are hit by s, 134 of the Limi- 
tation Act. We, therefore, hold that the 
claim of the plaintiff is not barred by limi- 
tation. 

Another point seems to have been raised 
by the lst defendant in second appeal, 
which our learned brother found it unneces- 
sary to consider in his view of the effect of 
the transaction between the Ist defendant 
and the mortgagee. The Ist defendant 
claimed that the plaintiff was not entitled 
to redeem the kanom or first mortgage 
without also redeeming the second mort- 
gage. Wadsworth, J., however, held that 
this argument was not sustainable; and 
Mr. Nambiar has not raised the contention 
in this appeal thatin any event the plaint- 
iff could not succeed, even though we hold 
that the Ist defendant was subrogated to 
the rights of the mortgagee and the plaint- 
iff's suit to redeem isin time. 

In the result; we allow the appeal, but 
in view of the fact that no attempt was 
made toargue the case fully before our 
learned brother and the case here argued 
has been on entirely different grounds, we 
order both parties to bear their own costs 
both in this appeal and in second appeal. 
The respondents will bear their own costs 
and those of the appellant in the lower 
Appellate Court, The suitis remanded to 
the trial Court for the passing of a suitable 
decree aiter taking account of the improve- 
ments. 


SS 
AJN. Case remanded. 


NAGPUR HIGH COURT 
Criminal Revision Application No. 328 


of 1937 
September 10, 1937 
; GRILLE; dJ. 
SYED HABIB-—AcCOUSED—ÅPPLICANT 
versus 


EMPEROR—Oppostts PARTY 

Criminal Procedure Code (Act V of 1893), 3. 195— 
Tahsildar proposing to lodge complaint under s. 186, 
Penal Code—Sub-Divisionat Officer asking complaint 
to be lodged under s. 183, Penal Code—Papers for- 
warded to Naib-Tahsildar for necessary action— 
Whether proper complaint for prosecution under 
s. 183, Penal Code, as required by s. 195, Criminal 
Procedure Code. 

The alleged offence was that when a warrant for 
arrears of rent was about to be served on the accused, 
he detected the presence of the person about to serve 
the warrant and shut himself up in his house. On 
this the Tahsildar, made the following report to the 
Sub-Divisional Officer: “The defaulter by his closing 
the door has done an overt act to obstruct a public 
servant in discharge of a public function, I, there- 
fore, propose to lodge a complaint under 6. 186, 
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Penal Code, in the Court of Naib-Tahsildar (Mr. J)). 
Submitted to Sub-Divisional Officer for favour of 
approval as this concerns the general working of 
the taluga.” On this the Sub-Divisional Officer endors- 
ed: “A ecmplaint may be lodged under s. 183, Penal 
Code,” and returned the paper to the Tahsildar, 
who then added to it ‘forwarded to Naib-Tahsildar 
(Mr. J.) for favour of further action” : 

Held, that the communications between the Tahsil- 
dar, and the Sub-Divisional Officer did not con- 
stitute a compleint in writing made by a public 
officer to a Court having jurisdiction to try the 
Gi within the meaning of s, 195, Criminal Procedure 

ode. 


Cr. Rev. App. for revision of the order of 
the Court of the District Magistrate, Akola, 
dated July 11, 1937, in Criminal Revision 
No, 23 of 1937, confirming the order of the 
Court of the Naib-Tshsildar and Magistrate, 
Second Class, Akola, dated June 7, 1937, in 
Cr. Case No. 91 of 1937. 

Mr. V. K. Rajwade, for the Applicant. 

Order.—This is an application asking 
that the prosecution of one Syed Habib 
under s. 183 of the Indian Penal Ocde 
should be quashed as the complaint was 
not made, as required by s. 195 of the 
Criminal Procedure Code, by a public ser- 
vant in writing. 

The alleged offence in respect of which 
the applicant has appeared in Oourt is that 
when a warrant for arrears of rent was 
about to be served on him, he detected the 
presence of the person about to serve the 
warrant and shut himself up in his house. 
On this the Tahsildar, Akola, made the 
following report to the Sub-Divisional 

fficer :— 

“The report onthe enclosed warrant may kindly 
be seen. The village Barsitakli is notorious for 
arrears and unless we help the V. O's in re- 
covery, it will be difficult to recover arrears, ‘The 
defaulter by his closing the door has done an overt 
act to obstruct a public servant in discharge of a 
public function. I, therefore, propose to lodge a 
complaint under s. 186, Indian Penal Oode, in the 
Court of Naib-Tahsildar (Mr. Joshi), Submitted to 
Sub-Divisional Officer for favour of approval as this 
concerns the general working of the talug.” 


On this the Sub-Divisional Officer endors- 
ed: “A complaint may be lodged under 
s. 183, Indian Penal Oode, and returned the 
paper to the Tahsildar, Akola, who then 
added to it “forwarded to Naib-Tahsildar 
(Mr. Joshi) for favour of further action.” 
This the trying Magistrate held to constitute 
a proper complaint under s. 195 of the 
Criminal Procedure Code, and he has been 
supported in this view by the District 
Magistrate in revision. Ona Rule issuing 
from this Court the District Magistrate 
considers that it is not necessary for Govern- 
ment to be represented. 

I am Satisfied that the communicatios 
between the Tahsildar, Akola, and the Su? 
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Divisional Officer do not constitute a com 
plaint in writing made by a public office 
to a Court having jurisdiction to try the 
case. The Sub-Divisional Orficer merel 
instructed the Tahsildar that be migbm 
lodge a complaint. No complaint as such hae 
been lodged. It is argued that the repor 
of the Tahsildar with the subsequert per 
mission of the Sub-Divisional Officer. t 
lodge a complaint constitutes a prope 
complaint in writing. The Tahsildar prc 
posed to lodge a complaint under s. lsto 
the Indian Penal Code, the Sub-Divisiona. 
Officer said a complaint may be lodgex 
under s. 183 of the Code, and the Tahsilda: 
then forwarded the papers to the Naib 
Tahsildar for favour of further action. NG 
mention of any Magistrate or any Magis 
trate’s Court is made on this sheet of pape» 
and all that has been done is that the 
Tahsildar has forwarded to his Subordinate 
Executive Officer a statement showing that 
he proposed to lodge a complaint under one 
section of the Penal Code and that hit 
Superior Executive Officer, the Sub-Divi- 
sional Officer, has overruled him and in 
formed him that he may lodge a complaint 
under another section. The Naib-Tahsildai 
then, as a Magistrate, proceeded to take 
this correspondence as a complaint undem 
s. 183 cf the Indian Penal Code, when the 
facts set out in the report are entirely 
incompatible with a complaint under s. 183- 
although they may be compatible with, a. 
complaint having been properly made under 
8. 186 of the Indian Penal Code. E 

It is quite apparent that no complaint has- 
been made at all and that consequently, the 
Magistrate had no jurisdiction. The pro- 
ceedings will be quashed. 


D, Proceedings quashed. 





RANGOON HIGH COURT 
Second Civil Appeal No. 214 of 1936 
February 15, 1937 
MosgLy, J. 
M.S. M. CHETTYAR FIRM AND ANOTHER 
-— APPELLANTS 
PETSUS 
Mrs. A. MURRAY AND aNuTHER— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XXI, 
rr. 63, 58—Dismissal of application under r- 58— 
Suit under r, 63-—Onus is on platnitff to show he is 
real owner—Presumption as to correctness of order— 
Whether sufficient to rebut presumption that ostensible 
owner is real purchaser. 
Where an application under O. KAT, r. 58, Civil 
Procedure Code, has been dismissed, (the onus is or 


t 
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a plaintiff to show affirmatively that not only the 
Kensible but the real title is in him. The pre- 
mption as to the correct ness of the order is ordi- 
urily sufficient torebut orat least to considerably 
weaken the presumption that ostensible owner is the 
al purchaser Jamahar Kumari Bibiv. Askaran 
id (1) and Nanhi Jan v. Bhuri (2), followed, Zinda 
am Mohan Lal v Ramrup Das (3) and Mahadeo 
isser v, Ram Pershad (4), referred to. 


“5. O0, A. against the decree of the District 
fourt, Toangco, in O. A. No. 23 of 1936. 

Mr. K. C. Sanyal, for the Appellants. 

Mr. P. K. Basu, for the Respondent 
do. 1. 7 l 

Jdudgment.—The plaintiff, first-respon- 
ent, Mrs, A. Murray (a Tamil); was 
uccessful against the first defendant- 
ppellant, M. S. M. Chettyar Firm, and the 
recond-defendant-appellant, the auction» 
wurchaser in her suit for a declaration 
Kat the house and site worth over Rs. 3,000 
was her property, and not that of her 
‘usband Mr. A. Murray, the second- 
efendant- respondent, who mortgaged it to 
be Ohettyar. The appeal cf the Chettyar 
nd the. auction-purchaser was dismissed 
wm the District Court. 

This appealis based mainly on the ground 
Maat the burden of proof was wrongly 
«laced on the defendants, and that it lay 
n the plaintiff, The plaintiff Mrs. Murray 
led an application for removal of attach- 
aent, which was wrongly dismissed on the 
round that the judgment-debtor Mr, 
mlurray was also (with her) in occupation 
f the property in question. The Oourt of 
eourse Should have gone into the question 
wn whose behalf Mr. Murray's possession 
was. (O. XXI, r. 61). It has repeatedly 
sn held that where an application under 
). XXL r. 5s, has been dismissed, the onus 
son the plaintiff to show affirmatively that 
1ot ‘only the ostensible but the real title is 
nhim. The presumption as to the correct- 
163 of. the order is ordinarily sufficient to 
‘ebut or at least to considerably ,\ weaken 
oO presumption that ostensible owner is 
he real purchaser. This was said as long 
ng) asin Jamahar Kumari Bibi v. Askaran 
BSoid, 30 Ind. Cas. 855 (1) by Jenkins, C. J.s 
Jalcttta and in, Nanhi Jan v. Bhuri (2) by 
Stanley, O. J., Allahabad. The authorities 
aave been discussed at length in Zinda 
Ram Madan Lal v. Ramrup Das (3) and 
Vahadeo Missar v. Ram Prashad (4). Now 


assuming in the present case where, as 
a 30 Ind , Cas. 855; A I R 1916 Oal. 666;220 L J 


7. 

(2) 30 A 321; A W N 1908, 125;5 A L J 601. 

(3) A I R 1935 Pat.231; 157 Ind. Oas. 309;16P L 
C 367; 1 B R 733; 8 R P 103. 

4) 8 Pat. 890; 119 Ind. Oas. 74; A I R1929 Pat. 
79; 10 PL T 339; Ind. Rul. (1929) Pat. 570. 
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I say, the application for removal of attach- 
ment was dismissed on wrong grounds, 
that this doctrine still holds good, Lam 
of opinion that the plaintiff discharged the 
burden on her. 


The house, which is at Toungoo, was 
boughtin her name in 1905 when she 
was about 25 years old, some 10 years 
after her marriage. She savs that the 
price, Rs. 600, was paid by her parents. 
Her husband was then an Assistant 
Station Master at Oktwin and it is m evi- 
dence that he bought two houses and 
some paddy lands there in his own name. 
He lived there, and she always in this 
house at Toungoo. The house was repaired 
or re-built about 10 years ago, and she 
says that that was done with her parents 
money. Her husband, who was called as 
a witness for the defence supports her and 
there is no evidence whatever in rebuttal 
except that of the surviving attesting 
witness Maung Lu Gale alias Kana 
Sami (D. W. No.7) who says that he saw 
Mr. Murray pay the purchase price 
Rs. 600. This witness is or has been 
heavily indebted, and was disbelieved by 
both lower Courts. It is immaterial that 
the carpenter's wages when the house was 
re-built was paid by Mr. Murray (evidence 
of D. W. No. 8). 


This is not a case where the property 
was transferred tothe plaintiff's name by 
somebody who has been shown to be 
heavily indebted. The house has always 
stood in the plaintiff's name. I should 
hold on this evidence that the house was 
bought by the plaintiff, or rather by her 
parents on her behalf, and even ifit had 
been proved that the money had belonged 
to the husband I think I should have held 
on this evidence that it was bought for 
the wifes advancement,and not that she 
had been 2 benamidar for her husband. 
I would hold that the house, as it origin- 
ally stood and as it has been re-built, 
belonged to Mrs. Murray. The other con- 
tention for the appellants is that Mrs. 
Murray consented tothe mortgage, or is 
estopped from contesting it. The evidence 
of this is that in January 1929, Mr. Murray 
filed a petition before the revenue authori- 
ties where he claimed the house as his 
own and not his wife's and asked that it 


be assessed in his mame. Notice was 
issued toMrs. Murray, who eventually 
agreed to have the property assessed 


in the joint names of herself and her 


husband. 
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This was in March 1929. Mrs. Murray 
Baid in evidence that she never agreed to 
the mortgage though her husband told her 
that he wanted to transfer the house to 
his name as the Ohettyar would only ad- 
vance money on mortgage if this was 
done. She said, too, that she did not agree 
to her husband's application to change 
the property to his name, but that when 
she appeared before the 8. L. R.she did 
agree to transfer it to the joint names of 
herself and her husband because her 
husband told her that it was necessary 
for payment of taxes. Mr. Murray says 
almost exactly the same. As regards the 
last matter, he says that he eventually 
told his wife that it was advisable to keep 
the housein their joint names so as to 
prevent her from having to take the 
trouble of coming to Court. It appears 
from the recital in the mortgage-deed that 
the Chettyar started to make advances 
only seven months after the names were 
mutated, in October 1929, while the mort- 
i a was not executed until August 

I do not see how it can possibly be said 
on this evidence that Mr. Murray inten- 
tionally caused or permitted the Chettyar 
to believe thatshe consented to the mort- 
gage and thereon to advance sums of 
money firston no security and then on 
the mortgage of this property. This appeal 
will, therefore, be dismissed with costs. 

N. Appeal dismissed. 


RANGOON HIGH COURT 
Second Civil Appeal No. 314 of 1936 
April 6, 1937 
MOSELY, J. 

DAW OHN BWINT AND oTHERs— 
APPELLANTS 
VETSUS 
DAW SAW MAY AND ANOTHER— 
RESPONDENTS 

Succession Act (XXXIX of 1925), s. 373 (4)—Certi- 
a to more persons than one—Granting of, if 
egal. 

Though the order granting a certificate to more 
persons than one might be inconvenient, yet there 
is nothing illegal in granting it under s. 373 (4), 
Succession Act. Ram Raj v. Brij Nath (3), followed, 
Madan Mohan v. Ramdial (1) and Lonachand Ganga- 
ram v. Uttamchand Gangaram (2), referred to. 


S.C. A. from the decree of the District 
Court, Pyapon, dated May 11, 1936. 

Mr. K. N. Dangali for Mr. Auzam, for the 
Appellants. 

Mr. Eunoose, for Respondent No. 2. 


DAW OHN BWINT Y. DAW SAW May (RANG. 


“chand Gangaram (2). 
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Mr. Hunoose for Mr. Kyaw Din, for th 
Respondent No. 1. à | 

Judgment.—The ground of limitatiom 
has been abandoned, and the only remain» 
ing question to be decided is whether » 
joint succession certificate to several claim 
ants could have been given, as was don» 
in this case, to the decree-hojder-respon- 
dents. Section 373, sub-s. (4),- Succession 
Act, says: 

“When there are more applicants than one for : 
certificate, and it appears to the Judge that mor 
than one of such applicants are interested in tht 
estate of the deceased, the Judge may, in deciding 
to whom the certificate is to be granted, have regarc 
to the extent of interest and the fitness in othe» 
respects of the applicants.” 


It would not seem that the Act contem 
plated the issue of joint certificates, but M 
do not think that it can be said that if suche 
certificates were issued, their issue would 
be illegul under the wording of this section. 
There are rulings which say that joint cer- 
tificates should not be issued, but these 
rulings relate to cases where the persons to» 
whom the certificates were issued jointly 
were rival claimants to the estate in ques» 
tion. In Madan Mohan v. Ramdial (|), it 
was said that the grant of a joint certificates 
to two or more persons is not only fraught 
with obvious inconvenience, but is opposed 
to the spirit and policy of the Act, which 
was specifically directed to providing great- 
er security for persons paying and to 
facilitating the collection of the debts by 
removing all doubts as to the legal title to 
demand the same. It was said that the 
issue of joint certificates would ordinarily 
defeat instead of subserving both these 
objects. No doubt, the main inconvenience 
would have been the danger of rival claim- 
ants giving a discharge and accepting a 
smaller sum which they hoped to be able 
to retain: Lonachand Gangaram v. Uttam- 
On the other hand, it 
was held in Ram Raj v. Brij Nath (3) that 
though the order granting a certificate to 
more persons than one might be inconveni- 
ent, yet there is nothing illegal in it. I 
agree with the principle laid down there 
and dismiss this appeal with costs. 

N. Appeal dismissed. 


(1) 5 A 195; A W N 1882215, 
(2) 15 Bom. 684. 
(8) 35 A 470; 20 Ind, Oas. 889; 11 A L J 717. 
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CALCUTTA HIGH COURT 
Ordinary Original Civil Jurisdiction 
February 8, 19377 
| LoRT-WILLIAMS, J. 
In re HIRALAL BANJARA—PBETITIONER 
Tere PATENTS anp DESIGNS AOT 

Patents and Designs Act (II of 1911), s. 64 (3)— 
Rectification—Suit by assignee who had not registered 
patent -Counter-claim of defendant upheld and order 
for revocation passed by Patna High Court--No 
notice to original patentee—His remedy — Reference 
by Controller to Calcutta High Court — Competency— 
Order for revocation, tf can be passed under s. 64 (3), 
Patents and Designs Act. 

The Controller whose office happens to be in Gal- 
cutta may referany application under the section to 
the Oaleutta High Court. 

In a suit by the assignee of a patent who had not 
registered the patent, the Patna High Court revoked 
the patent by way of counter-claim made by the 
defendant to revoke the patent. But to this suit the 
original patentee was not a party and no notice had 
been served on him, andthe Controller had made a 
note of the revocation in the rejection, On a reference 
by the Controller to the Caleutta High Court : 

Held, that the entry being tothe detriment of the 
original inventor, his only remedy was to apply to 
the Controller to expunge the entry and the question 
had been properly referred to the Oaleutta High 
Court. The entry was tobe expunged fromthe 
record and the register rectified accordingly. 

Messrs. P. C. Ghose and A. C. Mitra, for 
the Petitioner. 

Mr. S. M. Bose, for the 
Patents. 

Order.—The petitioner is the original 
inventor, on the record of the Indian 
Letters Patent No. 14245, dated July 12, 
1928. On May 11, 193%, he attended at 
the Patent Office in Calcutta for the pur- 
pose of depositing the renewal fee in 
respect of his patent. It was intimated to 
him that his patent had been revoked by 
the Patna High Court, and on the next 
day he received a letter calling upon him 
to show cause why, in view of the judg- 
ment passed by that Court in Suit No. 1 
of 1931 his renewal fee should be accepted. 
The petitioner was not a party to that 
suit. That was a suit by one Ghane- 
syamdas Jagnani against Ram Narayan 
Ganesbnarain. The plaintiff apparently 
alleged that he was the proprietor of the 
patent in quastion, which had been origin- 
ally granted to the petitioner. But the 
fact was that although the petitioner had 
assigned his rights to that plaintiff, the 
latter had not registered the assignment 
under the provisions of s. 63, Indian 
Patents and Designs Act. Therefore he 
was not the patentee within the meaning 
of the Act (s. 2, sub-s. 12), and had no 
right to bring any suit for infringement of 
patent rights regarding the patent in ques- 
ion. But the Court, having assumed that 


Controller of 
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the plaintiff had such rights, proceeded to 
deal with the issues raised and gave judg- 
ment aginst the plaintiff, and purported, 
in respect of a counter-claim made by the 
defendant, to revoke the patent. There 
was an appeal, bat the particular question 
with which I have to deal now was not 
raised or discussed by their Lordships of 
the Privy Oouncil. With regard to that 
judgment, it is to be observed that 
the learned Judge who tried the case 
(Courtney-Terrell, C. J.) gave the defend- 
ant his remedy by way of counter-claim, bat 
there is no provision in the Code of Civil 
Procedure for procedure in any suit by 
way of counter-claim. The learned Judge 
apparently had in view the provisions 
s. 32 of the English Act which provides 
that: 


“A defendant in an action for infringement of a 
patent ... . may, without presenting such a 
petition, apply in accordance with the rules of the 
Supreme Court by way of counter-claim in the 
action for the revocation of the patent.” 


In view of the fact that the petitioner 
had no notice of and was not made a 
party ‘to that suit, there is no way nowin 
wbich he can get that decision reversed, 
nor do I think it possible now for any 
Judge of that Court to declare that any 
part of that decision is a nullity. Similar- 
ly, no Judge of this Court has power to 
make such a declaration with regard to 
the judgment of another Indian High 
Courts of equal jurisdiction. The position 
created by the present Act seems to be 
very inconvenient and likely to raise 
difficulties such as the one with which I 
have to deal, becuuse a number of High 
Courts of equal jurisdiction have jurisdic- 
tion to deal with the same patent, that is 
to say, any patent issued under the pro- 
visions of the Indian Patents and Designs 
Act. The result is that unless some fur- 
ther provision is made by the Legislature, 
it is very likely that there will be conflicting 
decisions with regard to the same patent 
by different Higa Courts. Some difficulty 
also is caused by the provisions of s. 64 
which refer to the High Court without 
specifying which High Court is intended. 
So far as I can understand the meaning 
of the section, the Controller, whose 
office happens to be in Calcutta, may 
refer any application under the section 
to the Calcutta High Oourt, which he has 
done in the present case. But under the 
definition section (viz. s. 2, sub- s. 7), “High 
Court” has the meaning assigned to that 
expression by the Code of Criminal Procedure, 
1898, in reference to proceedings against 


+ 
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European British subjects, which mean- 
ing includes the High Courts at Fort 
William; Madras, Bombay, Allahabad, 
Patna, Lahore and Rangoon, and the Chief 
Courts of Oudh and Sind, and the Court of 
the Judicial Commissioner of the Central 
Provinces. The difficulty in the present 
case has really been caused owing tothe 
learned Judge having acceded to the defen- 
dant's counter-claim, and granted him re- 
vocation of this patent without reference 
to the provisions of ss. 26 and 27 of the 
Act. Section 27 (1) reads as follows: 
“Notice of any petition for revocation ofa patent 
under s. 26 shall be served on all persons appearing 
from the register to be proprietors of that patent or 
to have shares or interests therein, and it shall mot 


be necessary to serve the notice on any other 
person.” i 


. If that procedure had been followed, and 
the register had been referred to, the only 
person whose name would have been found 
appearing in the register would have been 
that of the present petitioner, and if notice 
under ‘this section had been given to him, 
he might have taken the necessary steps 
to draw the attention of the High Court at 
Patna to the fact that the assignment.to the 
plaintiff had never been registered, and that 
he was not the proprietor or patentee within 
the meaning of the Act. In view of the judg- 
ment of the Patna High Court, the Controller 
has entered in the register of patents a 
note to the effect that the Patent No. 14245, 
originally granted to the petitioner, was 
revoked in Suit No. 1 of 1931, to which I 
have already referred. That entry is obvi- 
ously to the detriment of the petitioner 
and his only remedy was to apply tothe 
Controller to expunge that entry. That 
question has been referred by the Con- 
troller, quite properly to this Court. The 
only order therefore which is necessary for 
this Court to make is that the entry to 
which I have referred be expunged from the 
record, and that the register be rectified ac- 
cordingly, and that the renewal fee already 
deposited by the petitioner be accepted 
by the Controller on the basis of the 
validity of the Letters Patent No. 14245 
granted to the petitioner. 


N. Order accordingly. 
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RANGOON HIGH COURT 
Oriminal Appeal No. 96 of 1937 
April 26, 1937 
“ Ba U,J. 
NGA AUNG KHIN—APPELLANT 
versus 
EMPEROR-—OPPOSITE PARTY , 
Criminal trial—Identification—Identification by 
poice— Reliability of. 
It is never safe to rely on the identification of a 


person by his voice, One is always liable to make a 
mistake. 


Or. A. from the order of the Sub-Divi- 
sional Magistrate, Myinmu, dated December 
19, 1936. 

Mr. J. H. Shukla, for the Appellant. 

Mr. E. W.Lambert, for the Crown. 

Judgment.—The Magistrate . has not 
made any attempt to discuss the evidence 
of the prosecution witnesses in an intel- 
ligent manner. What he has done is 
simply to set out what each witness states 
in an abbreviated form and then deal 
with the statement of the appellant. In 
the case of the defence witnesses, he refers 
to their evidence one after the other and 
dismisses it ‘after making such remarks 
as “his evidence must, therefore, be false: 
heis an ex-convict; there is no indepen- 
dent evidence to support him.” This is 
not what one would expect from a Magis- 
trate of this Magistrate’s standing. One 
would think that he would first set out the 
facts of the case in detail and then discuss 
the evidence both for the prosecution and 
defence, giving full reasons why he accepts 
one and rejects the other. His failure 
to give reasons for accepting the evidence 
of the prosecution witnesses can only be 
explained by the fact that he has none 
to give. Iam not surprised af it because 
if one were to go through the evidence of 
the witnesses who have deposed against 
the appellant, one would be amazed how 
anybody could have accepted it as “gospel 
truth” and convicted the appellant, thereon. 
There are only three witnesses who have 
given evidence against the appellant. They 
are Ma Mai Khin (P. W. No. 1), Po Chi 
(P. W. No.3) and Saw Tin (P. W. No, 6). 
Ma Mai Khinis an old lady of 75 years 
of age. She was attacked by two men 
while she was left alone by her daughter 
and son-in-law on the night of the Septem- 
ber 9, 1936. She states that one of the 
two men who had attacked and robbed 
her of her properties was the appellant ` 
Aung Khin. The next man, Po Chi, is a. 
neighbour of hers. He states that on hear- 
ing a commotion from the house of Ma Mai 
Khin he looked in that direction and saw 


oo 
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ihe appellant Aung Khin there. The 
ihird witness Saw Tiu is alsoa neighbour 
wand she states she recognized the 
wappellant Aung Khin by his voice as one 
eof the two men who had attacked Ma Mai 
Khin. 

Now,. it is never safe to rely on the 
identification of a person by his voice. One 
is always liable to make a mistake. In 
the present case it becomes more unreliable 
when one finds that this witness never said 
to the headman U Tun Poe, who examined 
her not long after the robbery, that she 
recognized one of the robbers by his voice. 
Her evidence must, therefore, be rejected. 
In the case of the other two, what is most 
remarkable is that they denounced the 
appellant as one of the robbers only a 
few days after the robbery. The reason 
given by the old lady is that sbe dared not 
denounce the appellant soon after the 
robbery as she was then living alone. 
That might be so, but then why did she 
instruct U Pu (P. W. No.10) to tell the 
headman that she did not recognize any of 
the robbers? I find no answer to that 
question. Therefore, Ido not think I can 
place any reliance on her evidence. In the 
case of Po Chi, I find no sufficient explana- 
tion given for his failure to denounce the 
appeliant as one of the robbers at the 
earliest opportunity be got. The appellant 
was denounced for the first time as one 
of the robbers only after the return of 
the daughter and son-in-law of the old lady 
Ma Mai Khin from Mandalay. It might, 
therefore, be not far wrong if one were to 
hold that the appellant was denounced at 
the instance of the daughter and son-in-law. 
There is a certain amount of evidence on 
the record to show that the relations between 
the parties werenot quite cordial. For all 
these reasons, I would set aside the con- 
viction and sentence and direct the release 
of the appellant so far as this case is con- 
cerned. 

D. Conviction set aside. 





ALLAHABAD HIGH COURT 
Full Bench 
Execution First Appeal No. 223 of 1935 
August 4, 1937 
Sutatuan, O. J., Trom AND Axtsop, JJ. 
Seth KEDAR NATH—Avotion: 
PURGHASER—-APPELLANT 


versus 

K. ARUN CHANDRA SINHA—JupameEnt- 
DEBTOR— RESPONDENT 

Civil Procedure Code (Act V of 1908), 8. 47, O. XXI, 
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r. 103— Mortgage suit—Dispute between decree-holder, 
auction-purchaser and judgment-debtor as to what 
passed under sale—Dispute arising in application 
for possession—Whether one between parties to suit 
or one relating to execution, discharge or satisfaction 
of decree — Auction-purchaser, if representative of 
judgment-debtor—Dispute between party and his own 
representative--S, 47, if appites—Order under r. 103, 
of O. XXI—Whether can be questioned tn appeal or by 
separate suit. 

A question between the auction-purchaser who is 
also the decres-holder in a mortgage  suitand ‘the 
judgment-d: btor in that suit, asto what passed under 
the auction sale and arising in an application by the 
auction-purchaser for possession of the property sold, 
is neither & question between the parties to the suit in 
which the decrec was passed or their representatives 
nor relating to the execution, discharge or satisfac- 
tion of the decree orto the stay of execution thereof. 
Kailash Chandra v. Gopal Chandra (15), dissented 
from. [p. 58, col. 2.] 

[Case-law discussed. | 

When a decree-holder puts up a certain property 
for sale in order to realize his money, he is putting 
up the right, title and interest of his judgment-debtor 
to sale and is not trying to put up to sale his own 
interest in the property. It would follow that the 
purchaser acquires what was put up for sale and not 
what was not so put up. He is, therefore,a purchaser 
of the right, title and interest of the judgment-debtor 
and must become a representative of the judgment- 
debtor succeeding to his estate. Ordinarily, there- 
fore, the auction-purchaser would not be a represen- 
tative of the decree-holder, but in cases of mortgages 
or attachment, there are certain rights of priority 
possessed by the mortgagee or the attaching creditor 
which would certainly pass to the auction-purchaser 
onthe principle of subrogation, and not on the 
ground that such rights had actually been put up for 
sale and purchased by the auction-purchager. 
Ram Sanehi Lal v. Jankt Prasad (17), relied on. 
[p. 62, col. 1.] 

It is not sufficient to hold that the auction-purchaser 
is a representative either of the judgment-debtor or 
of the decree-holder for the purpose of applying s. 47, 
Oivil Procedure Code. Itis further necessary to see 
that the dispute isone arising between the parties or 
their representatives. The mere fact that the two 
persons who are litigating are either parties or 
representatives of the parties would not in itself be 
sufficient; for example, a judgment-debtor might have 
transferred his interest by a voluntary sale to a third 
party and then there may be a dispute between the 
judgment-debtor and this third party as to the extent 
ofthe property which has passed under it. The 
judgment-debtor is of course a party tothe suit and 
the transferee is a representative of that party ; but 
the dispute between them cannot be said to bea 
dispute arising between the parties to the suit 
because it isa dispute between one party and his 
own representative. The question, therefore, must 
in each case depend on the natureof the dispute 
which has arisen and it is only after having regard 
tothe character of such dispute that the question 
can be answered whether it arises between the parties 
to the suit or not. [p. 62, col. 2, 

The word “conclusive” in O I, r. 103, Civil Pro- 
cedure Gode, rather indicates that it is to be final and 
therefore, neither open to be questioned in a separate 
suit nor open to an appeal. |p. 64, col, 2.] 


Ex. F. A. from a decision of the Sub- 
Judge, Bulandshahr, dated January 28 
1935, 
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Messrs. Panna Lal and S. P. Kumar, for 
the Appellant. 

Mr. C. B. Agarwala, for the Respondent. 

OPINION 

Sulaiman, C J..— In this case the judg- 
ment-debtor respondent had owned several 
properties which were divided in a parti- 
- tion suit and two items described as Anup- 
- ghabhr Banjar No. 15 and Anupshahr 
Khadar No. 16 as well as a kothi witha 
garden and kuchery house in the same 
town were allotted to his share. In 1925, 
along with other properties, he made two 
mortgages of the properties Anupshahr 
Banjar and Anupshabr Khadar (Nos. 15 
and 16) without specifying whether they 
included or excluded the kothi and the 
kuchery, which were situated within the 
area of No 15. In 1927 a suit was 
brought for sale on the basis of both these 
‘ mortgage deeds and a decree was obtained 
which was made final and was then exe- 
cuted on May 21, 1932. Some of the 
other properties were sold at auction and 
purchased by the decree-holder with which 
we are not concerned in this appeal. On 
July 30, 1932, the properties Banjar No. 15 
and Khadar No. 16 were sold at auction 
and purchased by the decree-holder; the 
sale was confirmed and a sale certificate 
was granted to the decree-holder auction- 
purchaser. It is to be noted neither in 
the plaint nor in the mortgage-decree 
nor in the proclamation of sale nor in the 
sale certificate was there any specific 
mention of the kotha or the kuchery. 
The properties sold were described as 
Anupshahr Banjar No. 15 and Anupshahr 
Khadar No. 16. On March 28, 1933, the 
decree-holder-purchaser applied under 
O. XXI, r. 95, and in the application 
he described the properties as Anupshahr 
Banjar and Anupshahr Khadar. Delivery 
of possession was effected under the order 
of the Court through the Court Amin and 
the purchaser executed the dakahalnama 
on April 21,1933, admitting that pcsses- 
sion of the properties purchased by him 
had been delivered to him by the Amin. 
The decree was to that extent satisfied. 

On February 2, 1934, the decree-holder- 
purchaser filed an application out of 
which the present appeal has arisen 
claiming possession over the kothi, bagh 
and the kuchery in particular, alleging 
that the Amin in the previous year had 
omitted to deliver possession to him of 
these properties and the Court should 
therefore order that the possession of the 
game should be delivered to him. There 
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was no suggestion that there had been 
any resistance by the judgment-debtor 


. The application did not specify under which 


section or rule it was filed. The judgment- 
debtor filed an objection headed as an 
objection under s. 47, Civil Procedure Code, 
and pleaded thal the properties claimed 
had never been mortgaged nor sold and that 
the decree holder-purchaser was not en- 
titled to possession over these properties. 
The Court after hearing the parties dis- 
missed the application of the decree-holder 
holding that these properties had in fact 
been excluded from the mortgage deed, 
the suit, the decree and the auction sale. 
The decree-holder-purchaser preferred this 
execution first appeal to this Court. A 
preliminary objection was taken to the 
hearing of this appeal that no appeal lay 
inasmuch as the dispute did not come 
under s. 47, Civil Procedure Code, at all. 
The Bench before whom the case came up 
for hearing referred the following question 
to this Full Bench for answer: 

“Is a question between the suction-purchaser 
wh> is also the decree-holder in a mortgage suib 
and the judgment-debtor in that suit as to what 
passed under the auction-sale and arising in an 
application by the auction-purchaser for posses- 
sion of the property sold, a question between the 
parties to the suit in which the decree was passed 
or their representatives and relating to the execu- 
tion, discharge or satisfaction of the decree or to 
the stay of execution thereof.” 


The question which arises in this case 
is certainly a difficult one, because there 
has undoubtedly been a conflict of opinion 
in the High Courts in India; but so far 
as this Court is concerned, the opinion has 
been consistently expressed which is 
against the appellant. It is to be consi- 
dered how far those decisions are affected 
by the two decisions of their Lordships of 
the Privy Council to which reference will 
be made hereafter. 

Taking up the Full Bench cases only, 
the earliest case was that in Jagan Nath v. 
Baldeo (1), in which it was laid down by 
the five Judges of this Court, including the 
learned Chief Justice, that the confirmation 
of a sale under the Civil Procedure Code of 
1859 was prima facie evidence of the title 
of the purchaser, and that it was sufficient 
to pass such title to him, of which a certi- 
ficate, if afterwards obtained by him, 
would merely be evidence that the prop- 
erty had so passed. The Full Bench 
clearly laid down that the title becomes 
vested in the auction-purchaser as a result 
of the confirmation of the sale indepen- 


(1) 5 A 305; A W N 1883, 48 (F B), 
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dently of the ‘question whether a certi- 
ficate is subsequently taken out or not. In 
Sabhajit v. Sri Gopal (2) another Full 
Bench of five Judges including the learned 
Chief Justice, laid down that an auction- 
purchaser who simply stands in the posi- 
tion of auction-purchaser and does not 
stand in the position of a plaintif or a 
decree-holder, but rightly or wrongly had 
got into possession and now claims to be 
put back into possession, not as a decree- 
holder—for as such he had no right to 
possession—but as the auction-purchaser 
at asale held under the decree, is only by 
pure accident the person who was the 
transferee of the decree of the plaintiff 
and so far as the auction-purchaser’s 
rights as such are concerned, they must 
be regarded as if he and the transferee 
of the decree were two different persons. 
The Full Bench obviously took the view 
that the decree-holder who purchases at 
auction the property put up for sale occupies 
two capacities. In his capacity aS an 
auction-purchaser, he is really not a re- 
presentative of a party to the suit, but in 
his capacity as a decree-holder he is 
certainly a party to the suit. This was 
a case decided on the interpretation of 
s. 244 of the old Code. In the third Full 
Bench case in Gulzari Lal v. Madho Ram 
(3) the learned Chief Justice at page 455* 
remarked that there is noreal distinction 
between a stranger purchaser and a decree- 
holder-purchaser at an auction as it seemed 
to the learned Chief Justice that 

“it was qua auction-purchaser that the defendant 
was sued, the suit being to set aside the sale to 
him, and as such auction-purchaser he was deemed 
to be the representative of the judgment-debtor 
Within the meaning of s. 244." 

Blair, Ja, concurred in that view. 
Banerji, J. at pp. 462 and 463* held that 
every purchaser of the judgment-debtor's 
interest was bound by the decree and 
there was no distinction in principle 
between the case of a purchaser under a 
private sale and that of an auction-pur- 
chaser, provided that the decree in execu- 
tion can be enforced against him, and 
then concluded that the auction-purchaser 
was a representative of the judgment- 
debtor, the mortgegor, within the meaning 
of s. 244 and a separate suit by him 
would not lie. In Bhagwativ. Banwari Lal 
(4) a similar question came up again 

(2) 17 A 222; A W N 1895, 64 (F B). 

(3) 26 A 447; A W N 1904, 61; 1 AL J 65 (F B). 


(4) 31 A 82; 1 Ind. Oas. 416; 6 A LJ 71;5MLT 
185 (FB). 
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for consideration before a larger Full 
Bench in which the opinion was divided. 
In the judgment of Banerji, J. which was 
the leading judgment of the majority of 
the learned Judges, reference was made 
to these earlier Full Bench cases. 
Dealing with the contention that the fact 
of the decree holder being the auction- 
purchaser makes a difference and that when 
such a purchaser applies for delivery of 
possession, the question is one between the 
parties to the suit, the learned Judge was 
unable to accede to this contention, He 
ohserved : 

“The decree-holder as such is not entitled to 
possession, as the decree does not award possession, 
16 is only in his capacity as auction-purchaser that 
he can apply for and obtain possession. In this 
respect his position is no better and should be no 
worse than that of any other purchaser.,,Although 
the same person may be the decree-holder and the 
auction-purchaser, he fills two different capacities, 
and it is inthe latter capacity only that he can 
obtain possession,” 

He accordingly held that the question 
arising under ss. 318 and 319 of the old 
Civil Procedure Code was not a question 
between the parties to the suit or their 
representatives and cannot be determined 
under s. 244, Civil Procedure Code. With 
regard to the second question as to 
whether such a dispute related to the execu- 
tion, discharge or satisfaction of the 
decree within the meaning of that section, 
the learned Judge held that in that 
respect also the position of the decree- 
holder-purchaser was not different from 
that of any other purchaser, and that his 
title becomes vested by the confirmation 
of the sale under ss. 314 and 315, Civil 
Procedure Code, and the validity of the 
sale or the completion of it does not 
depend on his obtaining possession. The 
learned Judge then referred to the Privy 
Council casein Prosunno Kumar Sanyal 
v. Kali Das Sanyal (5) which shall be 
considered separately, and remarked that 
this was a cass in which the judgment- 
debtor had sued to set aside a sale on the 
ground of fraud, the defendant being the 
decree holder, and that it was conceded 
by Counsel that the question was one 
under s. 244, and that their Lordships held 
that it was so and that their Lordships did 
not lay down any general rule, but only ex- 
pressed approbation of the fact that the 
Courts in India had not placed a narrow 
interpretation on the provisions of that 
section. Aikman, J. agreed with the judg- 


‘ment of Banerji, J., and so did Griffin, J. 


This view has, of course, been followed 
(5) 19 O 683; 191 A166; 6 Sar. 209 (P O). 
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by Division Benches of this Court subse- 
quently. The cases in Munna Lal v. 
Collector of Shahjahanpur (6). Imtiaz-un- 
nissa v- Chuttan Lal (7) and Bulaqi Das v. 
Kesri (8) may be referred to, although it is 
not necessary in this case to express any 
opinion on the main points actually decided 
in those cases. 

There is undoubtedly a preponderance 
of authority in favour of this view. A 
Full Bench of the Bombay High Court in 
Hargovind Fulchand v. Bhudar Raoji 
(9) has held that where a decree-holder 
who is himself the auction-purchaser at a 
Court sale held in execu'ion of his decree 
seeks to get possession of the property so 
purchased, he does not do so in execution 
of his decree but by virtue of the title 
acquired as purchaser. His claim based 
on such title does not relate to the execu- 
tion, discharge or satisfaction of the decree 
within the meaning of s. 47, Civil Proce- 
dure Code, and therefore, the provisions 
of that section donot prevent his filing a 
separate suit for possession. A Full Bench 
of the Patna High Court in Tribeni Prasad. 
Singh v. Ramasray Prasad (30) has held 
that a summary procedure for obtaining 
possession under O. XXI, rr. 95 and 96 of 
the Code does not bara suit by a pur- 
chaser to obtain possession of the property, 
the two remedies being concurrent. The 
Lahore High Court in Punjab National 
Bank, Ltd. Delhi v. Birt Mal (11) has 
held that there is no bar of s. 47 to a 
separate suit. The same opinion has been 
expressed by a Division Bench of the 
Rangoon High Court in J. A. Martin v. 
S. M. Hashim (12). A Full Bench of the 
Oudh Chief Court in Gaya Baksh Singh v. 
Rajendra Bahadur Singh (13) although 
holding that a decree-holder-purchaser is 
a party to the suit within the meaning 
of s. 47, Civil Procedure Code, has held that 
the matter relating to the delivery of pos- 
session under O. XXI, r. 95, does not relate 


(6) 45 A 96; 74 Ind. Cas. 995; A IR 1923 All. 


70. 

(7) 47 A 304: &4 Ind. Cas, 746; 22 A LJ 1119; [L R6 
A 153 Civ; AIR 1925 All. 236. 

(By 50 A 686; 113 Ind. Oas. 725; AT R 1928 All. 363; 
26 A L J 716; Ind. Rul. (1929) All. 201. 

(9; 48 B 550; 83 Ind. Cae 932; A I R 1924 Bom. 429; 
26 Bom. L R 601 (F B) 

(10) 10 Pat. 670; 133 Ind. Cas, 337; A I R 1931 Pat. 
241; 12 P L Ty 423; Ind. Rul. (1931) Pat. 337 


FB. 
£ ai) A IR 1930 Lah. 363; 120 Ind, Oas. 593; Iad. Rul, 


(1930) Lah. 97. 
(19) 8 R 162; 126 Ind. Oas. 209; A I R 1930 Rang. 
61; Ind. Rul. (1930 Rang, 289. 
(13) 3 Luck 182; 110 Ind. Oas, 83; A IR 1928 Oudh 
199; 5-O'W.N 108 (F B), 
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to an execution, discharge or satisfaction 
of the decree under 8.47. 

On the other hand, a Full Bench of the 
Madras High Court in Veyindramuthu Pillai 
v. Maya Nadan (14) appears to have express- 
ed a different opinion and a Full Bench 
of the Caleutta High Court in Kailash 
Chandra v. Gopal Chandra (15) ‘has 
certainly done so. Strong reliance has 
been placed by the learned Advocate for 
the appellant, as well asin the judgments 
of the Full Benches of the Madras and 
Caleutta High Courts referred to above, 
on two rulings of their Lordships of the 
Privy Council which turn on the inter- 
pretation of s. 244 of Act XIV of 1882. In 
Prosunno Kumar Sanyal v. Kali Das 
Sanyal (5) a suit had been brought to 
set aside a judicial sale on the ground 
of the fraud of the judgment-creditor as 
well as the auction: purchaser, the plaint- 
iff alleging that there had been collusion 
and fraud on the part of the other co- 
sharers as well as the judgment-creditor 
and the auctionspurchaser who had all 
been defendants in the suit. On the 
merits it was found that there were no 
particulars of the alleged fraud and collu- 
sion given. The charge was vague. Both 
the Courtsin India held that the question 
ought to have been raised under s. 244 
and could not be re-agitated by a separate 
suit. Mr. Doyne, who appeared for the 
appellants, admitted before their Lordships 
that the question at issue was one relat- 
ing to the execution, discharge or satisfac- 
tion’ of the decree, but nevertheless 
argued that the provisions of s. 244 did 
not apply, because the question could not’ 
be properly described as one arising 
between the parties tothe suit in which, 
the decree was passed. Their Lordships 
expressed satisfaction that the Courts 
in India had not placed any narrow zon- 
struction on the language of s. 244, and 
remarked : 

“When a question has arisen as to the execu- 
tion, discharge or satisfaction of a decree 
between the parties to the suit in which the 
decree was passed, the fact that the purchaser, 


who is no party to the suit, is interested in the 
result, has never been held a bar to the application 


of the section.” 

Their lLordsihps, therefore, although 
holding that the purchaser was no party 
to the suit (he could only be a represent- 
ative of the judgment-debtor), held that 

(14) 43 M 107; 54 Ind. Oas. 209; A I R 1920 Mad 
rica L J 32; (1919) M WN 881;26MLT 391 


(E B). 
(15) 53 O 781; 95 Ind. Oas. 494; A IR 1926 Oal 798; 
43 O L J 345; 30 O W N 649 (F B). ' 
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if ke was interested in the result of the 
suit, then it should make no difference 
when the question was raised whether the 
sale should be set aside on the ground 
of collusion or fraud. It is noteworthy 
that the plaintiff was seeking to have the 
sale itself cet aside by challenging tle 
proceedings taken by the decree-holder in 
collusion with others. He cculd not have 
got the sale set aside without impugning 
the conduct of the decree-holder. The 
dispute, therefcre, was principally between 
the judgment-debtor, who was the plaint- 
iff, on the one hand and the decree- 
holder on tLe other. If acase of that kind 
were to arise under the new Code, it 
would obviously be covered by O. XX1, 
r. 90, which differs frcm ihe old s. 311 to 
this extent: thatthe words “or fraud in 
publishing and conducting (the sale)” have 
been added therein now. Itis thus obvious 
that if a judgment-debtor were trying to 
ave the sale set aside on the grcund of 
such fraud, he would be ccmpelled to 
apply under O. XX], r. $0, which would 
-give him one more appeal, and his case 
would not fall under s. 47, Civil Procedure 
Ccde, at all under which an order amounts 
to a decree with two appeals therefrom. 
The case in Prosunno Kumar Sanyal v. 
Kali Das Sanyal (5), cannot, therefore, be 
applicable to the present case which arises 
under the new Civil Procedure Code. 
. Similarly the case in Ganapathy 
Mudaliar v. Krishnamachariar (16) was 
also a case where the plaintifs who had 
been mincr defendants in the previous 
mortgage-suit were claiming redemption 
of the mortgaged property by avoidance of 
the previous auction-sale on two main 
grounds. One point raised was that the 
previous decree which had been passed 
against the minors had been satisfied and 
a new guardian appointed and the attach- 
ment which was issued had been issued 
under the earlier decree and not under the 
second decree. Their Lordships repelled 
this contenticn by holding that the procla- 
mation of sale must be consequent cn the 
decree with the knowledge of all the 
parties and without challenge and also 
Puinted cut that there could have been 
no mistake as to what was being sold. 
Another point taken was that the provi- 
sions of the Transfer of Property Act of 
1882 had not been complied with as no 


(16) 41M 403; 44 Ind. Cas, 855; A I R 1917 PC 121; 
451A 54; 23M LT 198; 27 0L J 367;34 MLJ 463: 
4 PL W 310; (1919) M WN 310; 22 OWN 553: 16 A 
L J 353; 20 Bom, LR 580; 8 L W 427 0). 
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date had been fixed by the Court for pay- 
ment. Their Lordships remarked that 
wLether the provisions of that Act were 
complied with or not 

“the property and all right, title and interestfof 
those defendants in it were in fact sold to the 
Vakil (plaintiff) in execution of a decreeofa Court 
which had jurisdiction to enteitain the suit in 
which the decree was made, and that decree was 
not appealed from.” 

Their Lordships accordingly held that 
any defect in the decree could not be made 
the subject of an attack ina separate suit 
inasmuch as the right, title and interest cf 
the defendant had in fact been sold in 
execution of a decree of a Court which had 
jurisdicticn to pass it. Their Lordships 
then quoted s. 244 of the Code cof 1882 
and referring to the earlier case in Prosunno 
Kumar Sanyal v. Kali Das Sanyal (5) re- 
marked that it had been rightly held in India 
that s. 244 applied to'a case in which tLe 
Question raised concerned the auction-pur- 
chaser at an auction-sale as well as the 
parties to the suit, and observed that in this 
csse the Vakil was the auctlon-purchaser 
and was also a party tothe suit: 

“The questions raised in the present suit could 
have been raised before the sale was confirmed, 
and, if so raised, would have been determined by 
the Couit which was executing the decree,” 

In that case the plaintiff-Vakil had heen 
the decree-hulder and was also the auction- 
purchaser. The suit was to have the sale 
itself set aside on the ground either that 
it Lad not taken place in execution of the 
right deciee or that the decree itself was 
defective. It was not a case of delivery of 
possession after the sale had been con- 
firmed. The Vakil, therefore, was un- 
doubtedly a party to the suit who wag 
closely interested in the matter and against 
whom also the claim was directed. Jt was 
in this view that their Lordships held that 
he was both an auction-purchaser and a 
party tc the suit. This observation cannot 
be taken to mean necessarily that the 
Vakil was the auction-purchaser and as 
such was a party to the suit. He would 
of course be a representalive of the judg- 
ment-debtor to whose interest he succeed- 
ed. ‘[his case also, therefore, turned on the 
old Code and did nct 1elate to any dispute 
about delivery of possession which arises 
aiter the contirmaticn of sale and cannot, 
therefore, be held to apply directly to the 
case before us. 

As was remaiked in the Full Bench 
cases of this Court, s. 47, Civil Procedure 
Code, in order to apply requires that two 
conditions should be separately fultilled: (1) 
All questions must arise between the parties 
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to the suit in which the decree was passed 
or their representatives, and (2) must 
relate to the execution, discharge or satis- 
faction of the decree. There has been a 
considerable conflict of opinion in almost 
all the High Courts as regards the ques- 
tion whether an auction-purchaser is a 
representative of a decree-holder or of the 
judgment-debtor or of both or of neither 
and unfortunately all such opinions have 
been expressed in one case or another. 
The view which has been taken in this 
Court has been that the auction-purchaser 
is really a representative of the judgment- 
debtor and not of the decree holder. The 
references to the Full .Benches of this 
Court have already been given. Obviously 
when a decree-holder puts up a certain 
property for sale in order to realfze his 
money, he is putting up the right, title 
and interest of his judgmentedebtor to 
sale and is not trying to put up to sale his 
own interest in the property. It would 
follow that the purchaser acquires what 
was put up for sale and not what was 
not so puttup. He is, therefore, a purchaser 
of the right, title and interest of the judg- 
ment-debtor and must become a represen- 
tative of the judgment-debtor succeeding 
to his estate. Ordinarily, therefore, the 
auction-purchaser would not be a repre- 
sentative of the decree-holder, but in cases 
of mortgages or attachment, there are cer- 
tain rights of priority possessed by the 
mortgagee or the attaching creditor which 
would certainly pass to the auction-pur- 
chaser on the principle of subrogation, 
and not on the ground that such rights 
had actually been put for sale and pur- 
chased by the auction: purchaser. In Ram 
Sanehi Lal v. Janki Prasad (17) at p. 746%, 
it was remarked: 

“The auction-purchaser would purchase the 
rights and interest of the defendant-mortgagor, 
although by virtue of the principle of subrogation 
he would also step into the shoes ofthe mortgagee 
end acquire his rights as well. But it cannot be 


suggested that the mortgagee’s rights are put up 
for sale or are transferred by the defendant.” 


One may loosely say that the auction- 
purchaser is also a representative of the 
decree-holder because he acquires the entire 
bundle of rights which had remained vested 
in the mortgagee and the mortgagor, and 
become full owner of the property. But 
really the property sold to the auction- 
purchaser is free from all encumbrances, 
and he acquires the full rights of the 


(17) (1931) A LJ 729; 134 Ind Cas. 1; A I R1931 
All. 466; 53 A 1032; Ind. Rul. (1931) AlL 769. 
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mortgagor, particularly the right to obtain 
possession, as they stood at the date of 
the mortgage free from all encumbrances 
that might have come into existence sub- 
sequently, but subject to prior encum- 
brances unless otherwise directed. 

But it is not sufficient to hold that the 
auction-purchaser is a representative either 
of the judgment-debtor or of the decree- 
holder for the purpose of applying s 47, 
Civil Procedure Code. It is further neces- 
sary to see that the dispute is one arising 
between the parties or their representative, 
The mere fact that the two persons who are 
litigating are either parties or representa- 
tives of the parties would not in itself be 
sufficient; for example, a judgmen‘-debtor 
might have transferred his interest by a 
voluntary sale to a third party and then 
there may be a dispute between the judg- 
ment-debtor and this third party as to 
the extent of the property which has 
passed under it. The judgment-debtor is, 
of course, a partly to the suit and the trans- 
feree is a representative of that party; 
but the dispute between them cannot be 
said to be a dispute arising between the 
parties to the suit because it is a dispute 
between one party and his own repre: 
sentative. The question, therefore, must 
in each case depend on the nature of the 
dispute which has arisen and it is only 
after having regard to the character of 
such dispute that the question can be 
answered whether it arises between the 
parties to the suit or not. It has been 
strongly contended by the learned Advo- 
cate for the appellant that the fact that 
the decree-holder is the appellant cannot 
be ignored and therefore it should not be 
disputed that he is a party to the suit. 
His contention is that if the property had 
been purchased by a third party, then he 
may not be a party to the suit; but if the 
property happens to be purchased by the 
decree-holder himself, then he is always a 
party under s. 47, no matter what the 
nature of the dispute between him and 
the judgment-debtor may be. If this con- 
tention were sound, then the question 
would depend entirely on the status of the 
applicant atthe date when the application 
was made. If the property had previously 
been purchased by a third party and has 
since been acquired by the decree-holder, 
then the dispute would be one under s. 47; 
but if after such acquisition the decree- 
holder were to transfer it to a fourth party, 
then the dispute would not be one gov- 
erned by that section. It is impossible 
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to hold that the forum would depend on 
the status of the last transferee. The 
view expressed by the Full Bench case of 
this Court has been that the decree- 
holder-purchaser occupies two distinct 
capacities. If he is litigating in his capa- 
city as the decree-holder, then the dis- 
pute is between the deecree-holder on the 
"one hand and the judgment-debtor on the 
other. If, however, he is litigating in his 
capacity as an auction-purchaser, then he 
is litigating as a representative of tLe 
judgment-debtor and not as a representa- 
tive of the decree-holder. Itis, however, 
not absolutely necessary to base the 
answer to the question referred to us on 
the ground that a dispute between the 
decree-halder purchaser and the judgment- 
debtor is not a dispute between the par- 
ties to the suit within the meaning of 
s. 47, Civil Procedure Cade. 

The further question to consider is 
whether the dispute at all relates to the 
execution, discharge or satisfaclion of the 
deciee. On that point again there is a 
great preponderance of authority in favour 
of the view that it dcesnot. A clear dis- 
tinction has always been drawn between 
the two classes of suits; one suits for 
recovery of possession of immovable prop- 
erty, and the other suits for recovery 
of money by sale of immovable property. 
In the former case the suit is for delivery 
of possession itself, while in the latter case 
the decree is only for money realizable by 
sale of the mortgage property. In the 
latter case the mortgagee is nct as of right 
entitled to possession of the property but 
he is only entitled to recover his money 
out of the property. In the former case 
the successful plaintiff is entitled to posses- 
sion itself. Where adecree for possession 
of immovable property has been passed 
and the decree-holder has obtained posses- 
sion of part only of the property and not 
of the rest, he is certainly entitled to en- 
force his decree through the Court and re- 
cover possession of the remaining part by 
execution against the entire property. So 
long ashe does not obtain possession of 
the entire property, his decree has not been 
fully executed and certainly not satished. On 
the other hand, whcre the decree is for 
payment of money only, and money is paid 
to the decree-holder, his decrec is satisfied, 
although the auction-purchaser may have 
some difficulty either in acquiring title or 
in acquiring possession. As a matter of 
fact there is no warranty of title at all and 
the doctrine of caveat emptor applies and 
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the auction-purchaser takes the risk of not 
getting the whole of the property that was 
put up for sale. Again, he may have diffi- 
cully as regards possession from a third 
party claiming an independent title, who 
may be in possession at the time and the 
auction purchaser may not succeed without 
having recourse to a separate suit. This 
distinction was maintained in the old 
Civil Procedure Code (Act VIII of 1859) and 
was again continned in Act AIV of 1882. 
Sections 263 and 264, related to delivery 
of possession where the suit was for deli- 
very of possession of the immovable pro- 
perty, while ss. 318 and 319, related to the 
delivery of properly in cases where the suit 
had been for recovery of money and the 
money had been realised by the sale of the 
property. Then followed ss. 328 to 335 
under theheading “Resistance to Execu- 
tion” which dealt with the case where there 
was resistance to delivery of possession, 
and s. 334, specifically stated that : 

“Tf the resistance or obstruction has been occa- 
sioned by any person other than the Judgment-deb- 
tor claiming in good faith to be in possession of 
the property on his own account or on account of 
some person other than the judgment-debtor, the 
claim shall be numbered and registered as a suit 


between the decree-holder as plaintiff and the claim- 
ant as defendant.” 


In the new Civil Procedure Code, there 
isa similar distinction drawn in O. XXI, 
which deals with the execution of decrees 
and orders except that the proceeding re- 


mains summary. Rules 35 and 36, refer to 


the delivery of possession of immovable 
property and then from r. 41 onwards there 
are provisions .regarding attachment of 
property and sales as well as investigation 
of claims and objections. Rules 64 to 73, 
deals with sales generally and are followed 
by rules dealing with sales of movable prop- 
erly and sales of immovable property res- 
pectively. Then there are provisions for 
the setting aside of sales on certain grounds, 
and ultimately we come to r. 92, which pro- 
vides that the Court shall, after all matters 
have been considered, make an order con- 
firming the sale, and thereupon, the sale shall 
become absolute. Section 65, Civil Proce- 
dure Code, lays down that where immov- 
able property is sold in execution of a dec- 
ree and such sale has become absolute, the 
property shali be deemed to have vested 
in the purchaser from the time when the 
property is sold and not from. the time 
when the- sale, becomes absolute. It is, 
therefore, clear that as soon as the. sale 
has been confirmed and, therefore, has bee 
come absolute, the title vests in the auction: 
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purchaser and he cannot be divested of 
that by any subsequent act. He becomes 
fully entitled to the property which vests in 
him, and his title cannot be destroyed by 
any summary proceedings that may take 
thereafter. There is provision for the. grant 
of the certificate of sale underr. 94, to the 
auction-purchaser, and under r. 95, the 
Court is bound onthe application of the 
purchaser to order delivery to be made by 
‘putting such purchaser or any person whom 
he may appoint to receive delivery on his 
behalf in possession of the property, and 
under r. 96, delivery of property evenin a 
case where it is in the occupancy of a 
tenant. So far the distinction between a 
decree for possession of movable property 
and a decree for money realisable by sale 
of property has been maintained even by 
the new Code. From r. 97. onwards we 
have provisions regarding resistance to de- 
livery of possession. They are in the nature 
of. summary proceedings to which recourse 
can be had if there is any resistance or 
obstruction. Under r. 98, an order can be 
passed against a judgment-debtcr or any 
person who is acting at his instigation ; 
undérr 99, an order can be passed against 
a person who is in possession and claiming 
title in good faith, and under r, 101, an 
order can be passed against the auction- 
purchaser and in favour of such an outsider. 
Rule 103, then provides that ; 

“Any party not beinga judgment-debtor against 
whom an order is made under r. 98, 1.99 or r. 101, 
may institute a suit to establish the right which 
he claims to the present possession of the property; 
but, subject to the result of such suit Gf any), the 
order shall be conclusive." 

It is contended on behalf of the appellant 
that the order passed by the Court below 
was in substance an order under one of 
these rules and that no separate suit lies 
and that, therefore, the dispute must ne- 
cessarily be one falling under s. 47, Oivil 
Procedure Code. The application that was 
made did not profess to have been made 
ander O. XX1, r. 99, nor did the objection 
filed profess to have been made under 
s. 47. The dispute between the parties 
really was as regards title. The decree- 
holder-auction-purchaser was not trying to 
have the decree or sale set aside. He 
was only claiming that the whole property 
including the kothi with garden and the 
kutchery hadin fact been sold along with 
the zamindari. Similary the judgment- 
debtor was not trying to challenge the dec- 
ree or the sale or the sale certiticate, but 
was maintaining that the sale did not in- 
clude these two items of property. The 
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question, therefore, was whether these prop- 
erties had became vested in the auction- 
purchaser by virtue of the sale, or whether 
tney had remained vested in the judgment- 
debtor because these properties had not 
been sold atall. It was nota mere ques- 
tion of delivery of possession of property 
which had admittedly been sold and was- 
not simply one of resistance of such deli- 
very of possession. The dispute was one of 
title to immovable property which prima 
facie could not be decided finally by the 
execution Courtin the summary proceed- 
ing. 


The scheme of the provisions seems to be 
that the provisions of rr. 97 to 103, come 
into operation when a property has been 
sold, a sale certiicate has been granted 
and the Court has ordered delivery of pos- 
session to be made of such property. If 
in such a case there is resistance offered 
by the judgment debtoror by any one at- 
his instigation, the Court has to enquire 
into the matter and pass orders which ‘it 
thinks just, and whatever order it passes is 
conclusive underr. 103, against at least 
the judgment-debtor. Any other party 
affected thereby adversely is entitled to sue 
separately, but so far as the judgment-deb- 
tor is concerned, the matter is tinal. It is 
important to bear in mind that the language 
of r. 103, is somewhat similar to that of 
r. 63, which also lays dowa that subject to 
the result of any suit which any claimant 
or objector has preferred, the order shall 
be conclusive. The word “conclusive” rather 
indicates that it is to be final and, therefore, 
neither open to be questioned in a sepa- 
rate suit nor open to an appeal. If any other 
interpretation were to be put on r. 103, the 
result would be that altnough that rule 
would provide that the order is conclusive, 
nevertheless he would have a right of ap- 
peal under s. 47, toa higher Court. 

Itis possible to argue that a proper inter- 
pretation of r. 103, is that it does not refer 
to any order passed against the judgment- 
debtor at all and only refers to orders pass- 
ed against other parties as against woom 
the order is conclusive, subject to the result 
of the suit. Onthe other haud,it rather 
seems that the intention of the Legislature 
was that the judgmenti-debtor, if tnere is 
no question as regards the extent of the 
property that has passed at auction, should 
not be allowed to re-agitate the matter any 
further and must submit tothe order of the 
Oourt passed against him under any of the 
three rules mentioned above. That there is 
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a clear distinction drawn as regards the 
right to apply for delivery of possession in 
this summary way and the right to maintain 
a suit, is further clear from the provisions 
of the Indian Limitation Act. Article 180, 
allows three years to a purchaser of an im- 
movable property for delivery of possession 
-from the date when the sale becomes abso- 
lute, whereas Art. 138, provides a period of 
twelve years for a suit by a purchaser ata 
sale in execution of a decree when the 
judgment-debtor was in possession at the 
date of the sale from the date when the 
sale become absolute. It was certainly not 
intended that the adjudication of the right 
of the auction-purchaserto obtain delivery 
would be conclusive when a period of 12 
years is allowed to him to sue for recovery 
of possession. 

The position becomes clearer when the 
case of a stranger purchaser is considered, 
for obviously rr. 97 to 103, apply in equal 
degree both to the stranger-purchaser as 
Well as to the decree-halder- purchaser. 
When the dispute is regarding the validity 
of the sale itself, then. the stranger-pur- 
chaser is merely interested in the result 
of the suitand the dispute between the 
judgment-debtor on the one hand and the 
decree-holder on the other is a dispute 
arising between the parties to the suit 
and is certainly one relating to the execu- 
tion, -discharge or satisfaction ‘of the 
decree. If the case is one of fraud in 
publishing or conducting the sale, then 
the matter would be governed by O. XXI, 
r. 90. In all other cases it would be 
governed by s. 47 without any doubt. 
But where there is no doubt as regards 
the validity of the sale at all nor is there 
any dispute as regards title to any prop- 
erty or extent of the property sold but 
the dispute is confined to delivery of 
possession only, then the stranger pur- 
chaser cannot be arepresentative cf the 
decree-holder at all; heis the representa- 
tive merely of the judgment-debtor whose 
property he has purchased. The dispute 
then is- between the stranger purchaser 
and the judgment-debtor, namely the 
representative of a party and that party 
himself. In such a case s. 47 cannot 
apply. The nature of the dispute remains 
the same whether by accident the decree- 
holder happens to be the purchaser or not, 
and therefore it has been held in this 
Court that the position remains the same 
and should not make any diference wae- 
ther the property has been purchased 
at auction by the decree-holder or by the 
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judgment-debtor. The dispute is of the 
same character and of the same nature 
and is really between the same parties, 
the decree-holder in his capacity as auc- 
tion-purchaser and the judgment-debtor 
in his capacity as the previous owner of 


the property. This dispute really is one 


which arises after the satisfaction of the 
decree, and therefore strictly speaking is 
not one relating to such satisfaction. 
When the property has been sold and the 
sale has been confirmed and the money 
has beeu realised or paid to the decree- 
holder, or where the decree-holder himself 
has purchased it, he has set off the amount 
due to him under the decree against the 
purchase money, the decree must be deemed 
to have been satisfied in whole or in part 
as the case may be. That seems to be the 
stage at which the execution of the decree is 
over to that extent. 

It now remains to consider the two Full 
Bench eases of the Madras and Oalcutta 


High Courts which seem to lay down the 


contrary proposition. The facts of the 
Madras case, Veyindramuthu Pillai v. 
Maya Nodan (14), are somewhat compli- 
cated; but it is quite clear from the 
judgment of Abdur Rahim, Ag. C.J. that 
the question was referred to the Full Bench 
on the distinct assumption that the ques- 
tion that had arisen had related to execu- 
tion, discharge or satisfaction of the decree 


within the meaniug of s. 47, and that all - 


that the Full Bench were asked was whe- 
ther such a question arose between the 
parties to the suit in which the decree 
was passed or their representatives 
(p. 116*). If that be the case, then the 
view expressed therein does not really 
affect the point before us. Again, as is 
clear from the observations of Oldfield, J. 
at p. 127*, the reference was confined to 
the question arising out of money decrees 
only and without regard to the special 
and more difficult considerations arising 
in connection with sales under mortgage 
decrees. If the question merely was that 
a purchaser in execution of a simple 
money decree is a representative of the 
judgment-debtor in that suit and is en- 
titled to come in as a representative in 
another mortgage suit, then of course no 
difficulty whatever can arise. The answers 
given also appear to have been confined to 
such a case and were couched in the follow- 
ing terms : 

“The purchaser from a decree-holder-purchaser 
under a money decreeis the representative of the 
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judgment-debtor for the purpose of inquiry into 
question relating to the execution of a distinct 
decree affecting the same property” (p. 128*). 


The case, therefore, was of a different 
kind altogether and notwithstanding cer- 
tain observations made in the judgments 
of the learned Judges, it cannot be accepted 
as a direct authority in support of the 
contention urged on behalf of the appel- 
lant. The Full Bench case of the Calcutta. 
High Courtin Kailash Chandra v. Gopal 
Chandra (15),. does support the appellant’s 
contention. But it ig based mainly on the 
rulings of- their Lordships of the Privy 
Council in Prosunno Kumar Sanyal v. 
Kali Das Sanyal (5) and Ganapathi 
Mudaliar v. Krishnamachariar (16), which 
have already been considered and distingu- 
shed. It is also based on the Full Bench 
ease of the Madras High Court which has 
just been considered. Great stress has been 
laid by the learned Judges on a new 
aspect of the case that the decree cannot 
be deemed to have been fully executed 
and satisfied, unless and until the decree- 
holder has obtained actual possession of the 
property sold. 

If this argument were sound, then the 
result would be that if immediately after 
the confirmation of the sale, house prop- 
erty sold were to be destroyed by an 
earthquake, the decree-holder would still 
be entitled to execute his decree and 
realize his money from some other prop- 
erty on the ground that the decree had 
not been fully executed and satisfied 
because the property purchased by him at 
the auction has not been delivered to 
him. It cannot be said that only the 
possession of the property is the fruit of 
the decree. Really in the case of a purchase 
by a stranger, the money paid by him 
and realized by the decree-holder represents 
the fruit of the decree. The position is in 
no way altered if the decree holder him- 
self is a purchaser. He merely instead of 
paying cash and taking it out again enters 
satisfaction of the decree in lieu of the 
amount due to him. With great respect 
I am unable to agree with the view that 
the sale cannot be said to be complete 
without delivery of possession of the prop- 
erty sold. The sale is under s. 65, Civil 
Procedure Code, complete as soon as itis 
confirmed irrespective of the question whe- 
ther possession has or has not been delivered 
subsequently. The opinion of the Full 
Bench was not unanimous and at least 
one learned Judge, Oumming, J., did not 
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agreé with that view and concurred in the 
view which has been previously expressed IN 
this High Court. Great stress was laid in 
that ruling on the provisions of r., 9 
onwards of the Civil Procedure Code but 
the provisions of s. 65 do not appear to 
have been stressed before the Beneh by 
the learned Counsel at the Bar, for there is 
no reference toitin any ofthe judgments 
of the learned Judges. 

It is quite clear, therefore, that the view 
taken in this Court has been consistent 
thoroughout, that there is a very great 
preponderance of authority in favour of 
that view and that there is nothing in 
the rulings of their Lordships of the Privy 
Councilin the two cases mentioned above 
which in any way destroy the effect of 
this long series of rulings. Both on prin- 
ciple and in view of the rulings of this 
Court, the answer to the question referred 
to us should be in the negative. 

Thom, J.—I agree that for the reasons 
given by the learned Chief Jüstice, the ' 
question referred to us should be answered 
in the negative. 

Allsop, d.— I also agree. 

D. Answerd in the negative. 





RANGOON HIGH COURT 
Criminal Appeal No. 207 of 1937 
March 23, 1937 
Mya BU AND Spakao, JJ. 

NGA TOKE HLA— APPELLANT 
veTSus 
EM PEROR—Opposits Party 

Criminal trial- Hoidence—Presumption— Recent 
possession of accused of stolen property, removed 
from person of deceased at time of his murder-—Pre- 
sumption of guilt—Whether one of fact—Discretion 
of Court to draw them. 

The presumption arising out of the accused's recent 
possession of stolen property which had been remov- 
ed from the person of deceased at or about the time 
of his murder is one of fact which are inferences 
which the Court naturally and logically draws from 
given facts without the help of legal direction and, 
therefore, fall more properly within the province of 
logic and do not constitute a branch of jurisprudence. 
Such presumptions are always permissive in the sense 
thatthe Oourt has the discretion to draw or not to 
draw them. Whether the Court is to draw or not 
to draw them must depend upon the circumstances of 
each case. [p, 70, col. 1] i 

Cr. A. from an order of the Sessions 


Judge, Thaton, dated February 2, 1937. 


Mr. Kyaw Din, for the Appellant. 

Mr. Tun Byu, for the Crown. 

Spargo, J.—This is an appeal against 
conviction for an offence under s. 302 
read with s. 34, Indian Penal Code, and 


1937 
sentence of death passed by the Sessions 
Judge of Thaton. On May 10, 1936, at 
about 2 c’clock in the afernoon, as far as 
the time can be accurately estimated, a 
cowherd of Kawhtaw village found the 
body of a Burmese woman named Ma 
Kalema lying on the ground near a bush 
“on the bank of the Kawhtaw Chaunog. He 
ran off and told his master what he had 
found, and the villagers were collected 
and the body was then found to have a 
number of injuries on the face. The 
Police were sent for and the body was re- 
moved to the Pa-an Police Station, and from 
there to the Pa-an Hospital, where a post 
mortem examination was held at 10 a. m. 
the next day. It was found that three 
were eight incised wounds, all of which 
were on the face, four being on the fore- 
head. There was a contusion on the right 
side of the chin also, and there were three 
scratches, one of them nine inches long 
and two of them five inches long on the 
front part of the abdomen. The other in- 
juries were insignificant. In the opinion 
of the medical officer death was due to 
shock and haemorrhage as the result of all 
the injuries. ‘he skull was very exten- 
sively fractured, and other bony parts of 
the head were found cut and fractured. 
Certain of these injuries were, in the 
opinion of the medical officer, necessarily 
fatal, and others were sufficient in the 
ordinary course of nature to cause death. 

Ma Kalema was a young woman aged 
about twenty and it was found by the 
medical officer that the hymen was intact 
and there was no trace of violence on her 
private part. Six men were committed 
for trial, all charged under s. 302 read 
with s. 34, Indian Penal Code, and Toke 
Hla was charged, in the alternative, with 
an offence under s. 414, Indian Penal Code. 
The reason for this was that on May 20, 
1936, a boy called Nga San of Pa-an 
picked up two pawn-tickets in the road 
outside a liquor shop at Pawan. He took 
them home to his father, not knowing 
what they were; the father, Maung We, saw 
what they were and showed them to the 
elders, and so the discovery came to the 
ears Of the Police and they seized them. 
These tarned out to be tickets for the 
pledge of a gold chain and a pair of 
ear-studs. and by the thumb-impressions 
on the pawn-tickets and on their counter- 
foils if was established that the person 
who had pawned these articles was the 
appellant Toke Hla; and the articles 
have been identified as having been worn 
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by Ma Kalema at the time of her death, 
and indeed it is admitted by Toke Hla 
in his examination in the committal Court 
that he did pawn these articles and that 
they were removed from the dead body 
of Ma Kalema and givento him to pawn. 
There is some other evidence against 
Toke Hla, and that is to be found in the 
statement of Maung Tha Han and Maung 
Toke Gyi. Maung Tha Han says that on 
the day that Ma Kalema met her death 
he had been with Maung Toke Gyi to 
Pa-an. On their return they came to the 
back of Kawhtaw-Ywathit village and Tha 
Han says he saw about 350 feet away 
from him four men carrying a human 
body, of whom two were Maung Gyi and 
Nga Yon, and of whom he could not recog- 
nize two, and the appellant Toke Hla fol- 
lowing them at a distance of one or two 
fathoms. Maung Toke Gyi saysin refer- 
ence to this incident that Tha Han had 
fallen behind because he had to answer a 
call of nature, and he (Tok Gyi) had gone 
on and so was a hundred yards ahead or so 
when he stopped. Then Tha Han said 
(having presumably caught up to Tok Gyi 
again): “Do you not see yonder a sick per- 
son is being carried away?” Tok Gyi 
says that he was unable to see anybody 
being carried away, but he did see three 
or four men standing, but he says that 


_from where they then stood he could not 


recognize any of the men. This led to 
the arrest of Toke Hla on June 9, 1936, and 
on June 12, he made a statement be- 
fore a Magistrate in which he says that Po 
Bein, Nga Yon and Kyaw Sheiu killed Ma 
Kalema and he met them at the river 
bank when they came back from doing it. 
He entered into a conversation with them 
and pointed out that there was blood on 
the axe (which, presumably, one of them 
was carrying). Finally, in response to his 
questioning, Po Yon and Po Bein said that 
they would tellhim (about what they had 
done), but that he must not tell anybody, 
and if he did tell anybody, they would kill 
him. He then says that they told him 
that his sister-in-law (he is related as 
brother-in-law to Ma Kalems) had been 
murdered, and they made him swear an 
oath not to tell anybody what he had been 
told. When he had taken the oath of 
Secrecy, hs was given a gold chain and a 
pair of ear-studs that they had taken from 
the body of Ma Kalema and told to pawn 
them “if you really agree not to tell any- 
body what you know”, He said that he 
kept the jewellery for ten days hidden at 
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the back of the house and then he went 


and pawned it for Rs. 22 and took the- 


money for Ko Yon, who gave him Rs. 5 
out ofthe Rs. 22. In consequence of this 
statement, the other five persons who were 
tried in this trial were arrested and were 
commitied for trial with Toke Hla, 

In his examination before the commit- 
ting Court Toke Hla told a different story. 
He said that on the day in question he went 
to the river and saw Maung Gyi, Tun Sein 
and Kyaw Shein, and they asked him to 
go to Taungzun, and though at first he 
was not inclined to go, he yielded to their 
insistence and went with them. They went 
to Po Bein’s house and there a bottle 
of liquor was drunk. While they were 
there, the deceased Ma Kalema came to 
Po Bein’s house collecting money, and 
when she had completed her business 
there, she went away. When she had 
gone, Maung Gyi asked Po Bein to bring 
about a union between him and Ma 
Kalema, and it was arranged that Maung 
Gyi should, with the assitance of Po Bein, 
Tun Shein and Kyaw Shein, take Ma 
Kalema away by force. All five then 
followed Ma Kalema towards Ywathit. 
When they reached Ko Yon’s hut, they 
found that Ma Kalema had gone out to 
the river with Ma Ohit Yin; so Toke Hla 
remained at Ko Yon’s hut and the other 
four went back in the direction. of the 
village. Presently Ma Chit Yin came 
back alone and said thatMa Kalema had 
gone home straight from the riverside, 
that is to say, without coming back to 
Po Yon’s hut. After a time Kyaw Shein 
came and called Po Yon and Po Yon took up 
an axe and went with Kyaw Shein; Tcke Hla 
also followed them. On the way Kyaw 
Shein said: “I dragged Ma Kalema. 
As I shut her mouth and ` squeezed her 
throat Ma Kalema could not speak. 
You are sent fcr tosee what you can do 
for her.” 

When they reached Ma Kalema it was 
found that she was dead and Po Yon, on 
being told by Maung Gyi that they had 
squeezed her throat, said that if that was 
the case she must not be kept like that, 
but she must be carried to the outskirts of 
the jungle. She was placed with her head 
towards the east. Po Yon suggested to 
Maung Gyi that it would be better to 
make injuries upon her so that it might 
be thought she was robbed of her pro- 
perty. Maung Gyi agreed, and then Po 
Ycn struck Ma Malema on her forehead 
twice with an axe and once on the mouth, 
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He then opened her bodice and drew five 
lines with the axe on the lower part. 
Then they all took an oath by drinking her 
blood, and’ Po Yon and Maung Gyi 
threatened Toke Hla with death if he told 


anybody. Tvke Hla was made. to drink- 


oath water, and then Toke Hla was, given 
the chain and the ear-studsto pawn. At 
ihe trial, Toke Hla pleaded guilty to the 
Offence of voluntarily assisting in dispos- 
ing of property which he knew or had 
reason to believe to be stclen property, 
and pleaded not guilty to the murder. The 
learned Sessions Judge relied entirely 


upon the fact that Toke Hla pledged the. 


deceased’s jewellery ten days after she met 
her violent death. He said nothing about 
the evidenceof Tha Han and Tok Gyi, 
except to say that they could not be 
regarded as impartial witnesses because: 
they are friends and neighbours of Toke 
Hia. The questionthat the learned Ses- 
sions Judge asked himself was whether a 
presumption can be drawn against Toke 
Hla from his possession of the deceased’s 
jewellery ten days after herdéath that 
he was concerned inthe act 
her death. In answering this question he 
relied upon Queen-Empress v. Sami (1). 
That was a case where a boy was robbed 
and murdered, and the Court found that. 
the two offences constituted parts of the 
same transaction and it was held that in 


- those circumstances : 


“recent and unexplained possession of the stolen 
property, which would be presumptive evidence 
against the prisoners on the charge of robbery, 
was oo evidence against them on the charge of 
murder. 


It is clear that the present case can 
readily be distinguished from Queen-Em- 
press v. Sami (1). In the first place it was 
found in that case that the murder and 
robbery constituted parts of the same 
transaction; here, that question has not 
yet been considered at all. And it must 
be noted that all that Queen-Hmpress v. 
Sami (1) said was that possession of stolen 
property would be presumptive evidence 
against the prisoners if recent and un- 
explained, not that it would be conclusive. 
In this case the appellant furnished some 
explanation of his possession of the stolen 
goods, and the effect of this explanation 
will have to be examined. The case is 
complicated by the fact that by the state- 


ments made by the appellant himself it 


is clear that the appellant was in possession 
of the stolen property not merely ten 


‘days after the murder - but actually on the 


(1) 13 M 426; 1 Weir 290, 


of causing, 
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very day of the murder, and that he was 
present when the injuries inflicted upon 
Ma Kalema were inflicted. To decide the 
case it ig necessary toconsider whether 
his explanation of his presence there is 
credible and whether his account of what 
happened is credible. 

To decide this 
evidence is of importance and interest. 
The first remarkable thing about the 
medical evidence is that, although the 
medical officer said that the injuries were 
‘80 severe thatif they had been inflicted 
‘before death he would expect that there 
would bea pool of blood where the 
deceased lay, because there would be 
much arterial spouting, we find that her 
clothes were not blood-stained at all. Maung 
U Myint (P. W. No. 25), the Sub-Inspector 
of Police who went to Kawhtaw village 
immediately the report was made at the 
Police Station, said that he saw the body 
on the ground, but that he did not find 
any trace of blood anywhere and could 
not find any blood-stains on the bodice or 
jacket, although there were scratches on 
the abdomen which had bled and which 
should have caused bleod-stains. Another 
most remarkable fact about the medical 
evidence is tat the incised wounds are none 
of them more than 3} inches long and are 
all upon the face or forehead. It was sug- 
gested by U Kyaw Din for the appellant, 
that these two facts support the appellant's 
statement and show that the wounds were 
inflicted upon the body of Ma Kalema after 
death. The absence of blood-stains and 
pools of blood would be explained by the 
fact that after death the blood coagulates 
and, therefore,a wound caused after death 
is not attended with bleeding, And the 
fact that the incised wounds were all on the 
face or forehead will show that they were 
not caused during a murderous assault 
upon the victim, as in such a case they 
would not all be concentrated upon one 
small part of the body. On the other 
hand, the medical officer was unable to 
see any sign of suffocation: there was no 
engorgement of blood in the lungs and 
heart, and there were no blood spots on 
the walls of the pleura. And in the opin- 
ion of the medical officer the incised 
wounds showed the characteristics of 
wouuds inflicted before death in that the 
edges of the wounds were gaping, the 
areas around them were inflamed and 
blood clots were present in the wounds. 
Butithe medical officer certainly said: 

“Tf the injuries were inflicted immediately after 
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the death, Saath oy tie he bleeding and the same 
symptoms wou e present. , 
"The suggestion contained in Toke Hla's 
statement that Ma Kalema was suffocated 
cannot, therefore, be true; but 1 does not 
follow from this that Toke Hla’s whole 
statement is false, because he was only 
relating that detail as something that Kyaw 
Shein and Maung Gyi told him. It may 
well be true that in their endeavour to 
abduct Ma Kalema they struck her with 
some weapon and stunned her, or possibly 
killed her, and did not suffocate her; and 
that they then told Toke Hla that they had. 
suffocated her because that would sound 
more like an accidentto Toke Hla. It 1s 
true that the absence of signs of violation 
indicate that the object of the attack may 
have been robbery, but it may equally well 
have been abduction. From the absence 
of blood-stains on the clothes and a pool 
of blood under the body, which I find it 
exceedingly difficult to explain, I cannot 
avoid the conclusion that what hep 
ein 
and Tun Shein tried to force Ma Kalema 
to goaway with them in order that she 
might be seduced to illicit intercourse, and 
that she was struck down by one of them 
in the attempt, and that the wounds on her 
face and forehead were caused soon after 
she had died. Toke Hlais a young man, 
and is evidently very foolish because after 
he had pawned the jewellery he did not 
destroy the Pawn-tickets but apparently 
dropped them in the road in Pa-an. This 
is not the act of aman who is ‘disposing 
of property obtained at, a murderin which 
he has himself taken part. I am of 
opinion that there is no reliable evidence 
to show that Toke Hla either caused the 
death of Ma Kalema himself or hada com- 
mon intention with those who did cause her 
death to doso. Hehas been acquitted of 
the charge unders. 414, whereas, in my 
opinion he should have been convicted of 
that offence, and he should have been 
acquitted of the charge of murder. I am, 
therefore, of opinion that he is not proved 
to be guilty of the offence under s. 302 
of which he 
has been found guilty, and I order that 
he be acquitted. 


Mya Bu,J.—The facts of the case are 
fully set out in the judgment of my learned 
brother. In convicting the appellant of 
the murder of Ma Kalema, the learned 
Sessions Judge relies on the presumption 
arising out of the appellant's recent posses- 
sion of stolen property which must haye 
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been removed from the person of Ma 
Kalema at or about the time of her death. 
The presumption is one of the presumptions 
of fact which are inferences which the 
Court naturally and logically draws from 
given facts without the help of legal direc- 
tion and, therefore, fall more properly with- 


in the province of logic and do not  consti-. 


tute a branch of jurisprudence. Such 
presumptions are always premissive in the 
sense that the Courthas the discretion to 
draw or not to draw them. Whether the Court 


is to draw or notto draw them must depend. 


upon the circumstances of each case. In 
Queen-Empress v. Sami (1) in which murder 
androbbery formed part of one transaction, 
therecent and unexplained possession of the 
stolen property by the accused was regard- 
ed as not only presumptive evidence against 
him on the charge of robbery but also 
as evidence against him on the charge of 
murder. In the present case, however, as 
my learned brother has pointed out, the 
question whether the murder and robbery 
were parts of the same transaction or whe- 
ther the object ofthe murder was robbery 
is rendered very doubtful by the peculiar 
circumstances of this case and it will not 
be at all safe to presume thatthe appellant 
was the murderer or had common intention 
with others who committed the murder to 
commit the offence. The appellant ig, 
therefore, entitled to the benefit of the 
doubt. I agree that the appeal should be 
allowed and the conviction “and sentence 


passed under s. 302 read with s. 34, 
Indian Penal Code, set aside. 
D. l Appeal allowed. 





MADRAS HIGH COURT. 
jivil Suit No. 378 of 1933 
September 15, 1936 
GENTLE, J. 
Khan Bahadur H. M. anb D. H. BHIWAN- 
DIWALLA & Co. BY AGENT AND 
OTAERS—PLAINTIFFS 
VETSUS 
Tse SECRETARY og STATE ror 
INDIA ın COUNCIL— DEFENDANT 

= Sea Customs Act (VIII of 1878), ss, 188, 191—Hzcess 
Customs duty levied—Appeal to Central Board of 
Revenue dismissed—Sutt on Original Side of High 
Court for Gara that E 0f Board was ultra 

vires —Maintainability of—Gov t j 
ae 1915, (546 Geo. V, Ch. 61) : ry. 106 Foy aa 
under. 
When the statutehas provided a remedy for any 
wrong Misjoinder arismgunderthe statute that 
remedy must be followed and recourse tothe Courts 
ìs not possible since the remedy given by the statute 
amounts to an ouster of the jurisdiction of the Courts, 
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Duty on the goods desired to be imported being 
enhanced between the date of arrival of the goods 
and the date of the plaintifis’ taking delivery, the 
customs authorities demanded a higher duty than 
would have been payable previously, The plaintiffs 
paid the increased amount under protest and appealed 
to the Central Board of Revenue taking up the posi- 
tion that because of delay inthe office of, the Ap- 
praiser or some such excuse they should have been. 
charged with the lower instead ofthe higher rate of 
duty. The appeal was dismissed and the plain- 
tiffs filed a suit in the High Court against the Secretary 


of State for a declaration that the order of the 


Central Board of Revenue was ultra vires and for 


refund of excess duty paid: 

Held, (4) thatthe matter was entirely one of revenue 
and by s. 106 (2), Government of India Act, the 
jurisdiction of the High Court was barred, Best & Co., 
Lid. v Collector of Madras({1) and Govindarajulu 
aidu v. Secretary of State for India (2), follow- 
e 


(44) that the suit was barred by s. 188, Sea Customs 
Act, which provides the remedy and the tribunal to 
which an appeal has to be made if a grievance is 
believed to exist in regard to any decision or adjudi- 
calion of a Customs Officer and the section further pro- 
vides that every decision of the tribunal mentioned, 
namely the Central Board of Revenue, shall be final 
subject to revision under another section, namely 
s. 191 of the Sea Customs Act. 

Mr. K. Krishnasawmy Ayyangar for Mr. 
Venkataseshayya, for the Plaintiffs. 

The Advocate General and Mr. R. Rama- 
murthi, for the Defendant. 

Judgment.—This is a suit brought by 
the plaintiffs who are a firm of merchants 
in Madras against the Secretary of State 
for India in Council represented by the 
Collector of Sea Customs, Madras, in which 
they claim a declaration that the order of 
the Central Board of Revenue, dated January 
11, 1933, assessing the plaintiffs to duty 
at the enhanced rate prevailing on August 
31, 1932, is contrary to law, ultra vires and 
against the Sea Customs Act and for an 
order directing the defendant to refund to 
tLe plaintifs an agreed amount alleged to 
be the sum paid in excess of the correct 
sum for import duty on account of the 
enhanced duty imposed, thatis to say, the 
difference between the higher and the lower 
rates of duty. 

The suit is brought under these circum- 
stances. On August 28,1932, S. 5. Rohana 
arrived in Madras carrying 35 cases of 
ectton printed shirtings which the plaint- 
iffs desired in import into this country. It 
also carried 25 cases of cotton twill which 
the plaintiffs similarly desired to import. 
In order to import goods into this country, 
it is necessary under the Sea Oustoms Act, 
to deliver a Bill of Entry giving particulars 
of the goods to be imported including in 
cols. 6 and 7 rate and market value of the 
goods. It is alleged that usually tbe Bill 
of Entry Form is first lodged with cols. 6 
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and 7 in blank and a market value slip 
is attached upon which is written the 
value which the importer places upon the 
goods. This “market value slip” is placed 
before the Appraiser and he either agrees 
or disagrees with the value alleged; if he 


‘agreea, then that value is the one which 


is entered subsequently in the Bill of Entry 
Form; if be disagrees then hs places a 
different value and the va.ue co placed is no 
doubt subject to negotiations between the 
importer and the Appraiser. But eventually 
there is always a value enteredin cols. 6 
and 7. The object of this method being 
adopted is this; if the importer in cols. 6 
and 7 places a wrong value upon the goods 
which is less than their real market price, 
the importer is liable to a penalty which is 
indicated in the Sea Customs Act, because 
he then declaresin the Bill of Entry the 
value which he says the goods bear and 
it being a wrong value, he is liable to 
the penalty; but by means of this slip the 
importer does not declare according to the 
provisions of the Act the value and if the 
sum he mentions on the slip is less than 
the proper amount, he does not render 
himself liable to the infliction of a penalty. 
In regard to the consignment of 35 cases 
of the iplaintiffs, on August 26, presented 
to the Customs authorities a Bill of Entry 
with a market value slip and this was 
returned by the Appraiser on August 34, 


_with the value placed upon the goods by the 


plaintiffs in the market value slip increased 
to some extent, which increased value was 
apparently accepted by the plaintiffs, In 
regard to the second lot of goods, namely, 
25 cases of cotton twill, the Bill of Entry 
was presented on August 29, 1932, similarly 
with a market value slip and was returned 
on the same day also with a sum higher 
in value asthe proper market price than 
the amount entered by the plaintiffs. Jn 
respect of both the Bills of Entry the 
plaintiffs, I am assuming, accepted the 
increased value and entered this sum in 
cols. 6 and 7 ofthe Bill of Entry Form. 
On the night or the early morning of 
August 30,the duty upon these goods was 
enhanced and as a consequence a higher 
amount of duty was demanded by the Cus- 
toms authorities than would have been pay- 
able prior to August :0, 1932. This increased 
amount of duty was paid under protest, 
the plaintiffs taking up the position that 
because of delay in the office of the 
Appraiser or some such excuse they should 
have been charged with the lower instead 
of the higher rate of duty. The plaintiffs 
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carried their complaint to the Central Board 
of Revenue. This was done in pursuance 
of s. 188 of the Sea Customs Act which 
provides as follows:— 

“Any person deeming himself aggrieved by any 
decision or order passed by an officer of Oustoms 
under this Act may, within 3 months from the 
date of such decision or order, appeal therefrom 
to the Chief Customs authority, or in such cases 
as the Local Government directs, to any officer of 
customs not inferior in rank toa Customs Collector 
and empowered in that behalf by name or in virtue 
of his office by the Local Government. Such 
authority or officer may thereupon make such further 
enquiry and pass such order as he thinks fit con- 

ing, altering or annulling the decision or orde 
appealed against; i 

Provided that no such order in appeal shal 
have the effect of subjecting any person to any 
greater confiscation, penalty or rate of duty than 
has been adjudged against him in the original 
decision or order. 

Every order passed in appeal under this section 
shall, subject to the power of revision conferred by 
8.191 be final.” 

The Central Board of Revenue considered 
the appeal by the plaintiffs on January 
11, 1933, and dismissed it. 

Against the maintainability of this suit 
the learned Advocate-General has taken 
two preliminury objections. The first is 
under s. 106 (2) of the Government of 
India Act, 1915, and the second is in respect 
of ss. 188 and 191 of the Sea Oustoms 
Act. In regard tothe first objection the 
wording of s. 106 (2) of the Government 
of India Act is as follows: 

“The High Courts have not and may not exercise 
any original jurisdiction in any matter concerning 
the revenue, or concerning any act ordered or done 
in the collection thereof according to the usage and 
practice of the country or the law for the time being 
in force,” 


At the moment I am sitting in Original 
Jurisdiction of this High Court. ‘his matter 
in my view isentirely a one of revenue. 
It deals with the importation of goods into 
this country andthe fixing ofthe duty or 
revenue lo be paid in respect of such 
importation and such duty when paid is 
placed to revenue of this country, and I 
can see no clearer case of a matter of 
revenue than the one which is now before 
me. In my view the first preliminary 
objection of the learned Advocate General 
taken under this sub-section prevails I 
shall refer to one or two authorities in 
which my attention has been directed. In 
Best & Co., Ltd. v. Collector of Madras (1), 
this very objection was taken and Uoutts- 
Trotter, J. as he then was, in the course 
of his judgment decided that even an 
agreement between the tax payer and the 


0 35M LJ 23: 48 Ind, Cas. 790; ATR 1919 Mad. 
719, 


@,r 


the subject of a 


“were sold and the proceeds of 


- matter. 
‘objection the learned CO. J., says : 
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Collector where the Collector in fact had 
repudiated the agreement, could not be 
suit in this Court. In 
Govindarajulu Naidu v. Secretary of State 


“for India (2), which came before Sir Murray 


‘Coutts-Trotter, O. J. and Beasley, J. as he 
then was, the same objection was taken. 
That was a case where smuggled goods 
the sale 
were devoted to the revenues of the 
country and proceedings arcse out of that 
At p. 455* in dealing with this 


S: l 
“Finally the point is taken on behalf of the 
Secretary of State that thisis a matter affecting 
the revenue and that s. 106 (2) of the Government 


‘of India Act covers the matter, On that subject 


I have nothing to add to what I said in my own 
considered judgment whichis reported in Best & 
Co., Ltd. v. Collector of Madras (1),” 

which is the case which I have already 
referred to, namely Best & Co., Ltd. v. 
Collector of Madras (1). Without going 
into the. reasons given by the learned 
Judges in the two authorities who deal 
very fully with the point, I am perfectly 
satisfied that the objection under s. 106 (2) 
of the Governmet of India Act, prevails in 


this case. 


There is, however, a further objection 
which, in my view, also prevails. When 
the statute has provided a remedy for 
any wrong misjoinder arising under the 
statute that remedy must be followed and 
recourse tothe Courts is not possible since 
the remedy given by the statute amounts 
to an ouster of the jurisdiction of the 
Courts. Section 188 of the Sea Customs 
Act, to which I have already referred, 
provides the remedy and the Tribunal to 
which an appeal has to be made if a 
grievance is believed to exist in regard 
to any decision or adjudication of a Customs 
Officer and the section further provides 
that every decision of the Tribunal men- 
tioned, namely the Central Board of Re- 
venue, shall be final subject to revision 
under another section, namely s. 191 
of the Sea Customs Act. Again I have 
been referred to several decisions Rama- 
chandra v. Secretary of State for India 
(3), Bhai Shankar v Municipal Corporation 
of Bombay (4), Iswaranda Bharathiswami 
v Board of Commissioner of H. R, E. 
Madras (5) and R. T. Rangachari v. Seere- 

(2) 50 M 449; 105 Ind. Cas. 576; AI R1927 Mad. 689: 
53M L T 355; 39 M LJ 304; 26 L W 558. 

a 12 M 105. 

(4) 31 B 604. 

(5) 54 M 928; 133 Ind. Cas, 8& A I R 1931 Mad. 574; 
61 Ma LJ117;34 L W 209; Ind. Rul. (1931) Mad. 
*Page of 50 M.—| Hd.) 
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tary of State (6). I do not intend or 
propose to go fully into the reasons given 
in allthose judgments. The learned Judges 
in those cases have dealt extensively with 
the reasons for which they arrived at the 
conclusion that when the statute does pro- 
videa Tribunal to whom any grievance, 
arising under the Act has to be taken 


that Tribunal is the one by whom the 


grievance is to be decided. What the 
plaintiffs apparently are trying to do by 
this suit is to appeal from the decision 
of the Oentral Board of Revenue. Mr. 
V. Krishnasawmy Ayyangar has referred 
to one or two authorities in which it was 
held that the jurisdiction of the Oourt 
to entertain matters arising out of deci- 
sions given by ‘Tribunals coming into 
existence by redsonof the Act concerned 
is not conclusive. In all the cases to 
which he has referred it. iis clearly stated 
that the decision of the tribunal concerned 
was conclusive provided all the require- 
ments of the Act were fulfilled. There 
is no, such proviso in s. 188 of the Sea 
Customs Act. It is not suggested that 
either the Collector in Madras or the 
Central Board of Revenue have refused 
to carry out their duties provided under 
the Act, if they had done so then this 
Court might have been invoked to order 
them to do so. They carried out their duties 
and came to a decision, that decision to 
my mind isfinal subject to revision under 
s. 191 of the Act. The Sea Oustoms Act 
itself does provide the remedy and the. 
Tribunal to decide disputes under the Act. 
This Court has no jurisdiction. 

In my view this as well as the first 
preliminary objection prevails. The result 
isthe suit is dismissed with costs. | 

AJN. Suit dismissed. 

(6) 57M 857; 154 Ind. Cas. 881; A IR 1934 Mad 
516; 40 L W 146; 67M L J 123; 7 R M 205. 
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DEFENDANTS—ÅPPLIOANTS 


versus 
Sardar GURCHARAN SINGH— 


PLAINTIFF—Opposite Party i 

Civil Procedure Code (Act V of a s. 115,0. IX, 
7. 18—-Whether party is prevented from suficient ` 
cause from appearing is a question of fact-—Paowers of 
Courtin setting aside ex parte decree—Revision from 
order under O. IX, r. 13, refusing to set aside ex parte - 
decree—Maintainadility of, 
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The question whether a litigant was prevented by 
sufficient cause from appearing when the suit was 
ealled on for hearing is essentially a question of fact 
and the High Court cannot interfere in its revisional 
jurisdiction when the Courts below have come to the 
conclusion that the litigants were themselvesto blame 
for not appearing before the Oourt. 

Court has no jurisdiction outside the provisions 
of O, IX, r. 13, Civil Procedure Code, to set aside an 
ex parte decree, Therefore, the applicant who ap- 
plies for the setting aside of an ex parte decree must 
satisfy either that the summons was not duly served 
or that he was prevented by any sufficient cause from 
appearing when the suit was called on for hearing. 
Gadi Neelavent v, Narayana Reddi (1), Kallu ¢. 
Nadir Bakhsh (2), Radha Mohan Datt v. Abbas Ali 
Biswas (3) and Kam Sarup v. Gaya Prasad (4), 
relied on. 

Person aggrieved by an ex parte decree can appeal 
against the order passing an ex parte decree, and 
therefore no revision lies to the High Oourt under 
s. 115, Civil Procedure Code, from an order under 
O.IX, r. 18, refusing to set aside an ex parte decree. 
Radha Mohan Datt v. Abbas Ali Biswas (3) and 
Beni Madho Ram v. Mahadeo Panday (5), relied on. 


Mahadeo Prasad v. Khubi Ram (86) and Lilav. 
Makange (7), distinguished. 
C. R. against an order of the District 


Judge, Saharanpur, dated April 26, 1935. 
Sir Syed Wazir Hasan and Mr. B. N. 
Misra, for the Applicants. - 
Messrs. S. N. Sen, P. L. Banerji and 
Binod Bihari Lal, for the Opposite 
Party. 


Order—This is an application in revi- 
sion against an appellate order of the Dis- 
trict Judge dated April 26, 1935, con- 
firming an order of the Civil Judge dated 
February 18, 1933, refusing to set aside 
an ex parte decree, dated August 20, 
1931. It is contended before us on bebalf 
of the applicants that the Courts below 
have acted illegally and with material 
irregularity in the exercise of their juris- 
diction in not setting aside the ex parte 
decree inasmuch as the applicants were 
prevented by sufficient cause from appear- 
ing when the suit was called on for hear- 
ing on August 20, 1931. Courts below 
have considered the excuse offered by the 
applicants for their absence on August 
20, 1931, and they have come to the 
conclusion that there was no sufficient 
cause for their absence. The question 
whether a litigant was prevented by sufti 
cient cause from appearing when the suit 
was called on for hearing is essentially a 
question of fact, and ihis Court cannot 
interfere in its revisional jurisdiction when 
the Courts below have come to the con- 
clusion that the litigants were themselves 
to blame for not appearing before the 
Court, 

On the materials in the shape of affida- 
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vits placed before the trial Court, the con- 
clusion at which that Court arrived was 
that if the applicants were pre-occupied 
with other business and could not attend 
Court, an intimation ought to have been 
given in time to Counsel to apply for ad- 
journment and that there was nothing 
from which one could say that information 
regarding the date fixed for hearing was 
not recei ed by Counsel or by the parties 
in proper time. An affidavit, however, has 
been filed before us, and even if we were 
inclined to admit additional evidence in 
revision, all that we can say is that up to 
about August 13, 1931, both the defen- 
dants came to know that the date fixed 
for the hearing of the case was August 
90, 1931, and within that week the 
defendants ought either to have appeared 
in person and filed their written state- 
ments or should have given full instruc- 
tions to Oounsel in the matter. It is im- 
possible for us in revision to say that the 
Courts below were in error even on a 
question of law, much less that they 
usurped jurisdiction or failed to exercise 
jurisdiction or acted illegally or with 
material irregularity in the exercise of 
their jurisdiction. , 

It should also be borne in mind that 
out of the various remedies which an 
agerieved party has when an ex parte 
decree has been passed against him, the 
applicants in the present case adopted the 
remedy open to them under O. IX, r. 13, 
Civil Procedure Code, and that being so, 
they must comply with the conditions laid 
down in that order. It. was held by a Full 
Bench of the Madras High Court in Gadi 
Neelavenit v. Narayana Reddi (1) that a 
Court has no power, apart from the pro- 
visions of O. IX, r. 13, Civil Procedure 
Code, io set aside an ex parte decree 
passed by itself. The same view was taken 
by this Court in Kallu v. Nadir Bakhsh 
(2) where Walsh and Wallach, JJ. ob- 


served: , 
“The only justification foran order setting aside 


an ex parte decree is the provision contained in 
O. IX, r. 18, Civil Procedure Oode, under which 
the applicant must satisfy the Court that the 
summons was not duly served or that he was pre- 
vented by sufficient cause from appearing. If neither 
of these conditions occur, the Court has no jurisdic- 
tion to pass an order setting aside the ex parte 
decree.” 


We might also refer that in Radha Mohan 


(1) 43 M 94; 53 Ind. Oas. 847; ATR 1920 Mad. 640: 
37 ML J 599:26ML T 377; 10 L W 606; (1920) MW 


N 19 (F B). 
(2) 19 A L J 907, 64Ind. Oas. 527; AT R1922 Al, 


? 


> 
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Datt v. Aabbas Ali Biswas (3) at p. 3815, 


Sen, J., delivering the opinion of the Full 


Bench, observed : ; 

“Tf O, IX, r. 13, applied to the case, the applicants 
had to satisfy the Court (D that the summons 
was not duly served or (2) that they were pre- 


-vented from appearing for sufficient cause. Neither 


of these conditions having been | fulfilled, the 
Munsif had no jurisdiction to set aside the decree 
and restore the suit.” 

In the case Ram Sarup v. Gaya Prasad 


(4), after the decision of the Full Bench 
that the High Court can interfere in revision 
with an appellate order directing the setting 
aside of an ex varte decree, when the matter 
came before the Division Bench and it 
was argued that the Court had inherent 
jurisdiction to set aside an ex parte decree, 
it was held that a Court has no jurisdic- 
tion outside the provisions of O. IX, r. 13, 
to set aside an ex parte decree. The posi- 
tion, therefore, is that the applicant who 
is applying for the setting. aside of an ex 


parte decree must satisfy either that the 


summons was not duly served or that he 
was prevented by any sufficient cause 
from appearing when the suit was called 
on for hearing. In the present case it is 
conceded that the summons was duly 
served, but all that is contended is that 
the applicants were prevented by sufficient 
eause from appearing when the suit was 
ealled on for hearing, and as we have 
mentioned before, there is a clear finding 
of the Couris below that the applicants 
were themselves to blame in not attend- 
ing the Court when the suit was called on 
for heating. That being so, if the case is 
to be dealt with as an application for the 
setting aside of an ex parte decree, 
there are no merits in the case, and the 
application must be dismissed. 

It is, however, argued that the present 
application before us might be converted 
into an application for revision against 
the original ex parte decree of the QOivil 
Judge dated August 20, 1931. The ap- 
plicaton having been filed late in 1935, 
the first objection that can be advanced 
against the maintainability of the revision 
is that it is belated, and we agree with 
learned Counsel for the opposite party that 
it will not be proper after this lapse of 
time to entertain such an application; but 
even if some indulgence can be allowed 
because the ape Poe Dune a 

i edy, another reliminar 
ay aoe) se 377138. Ind. Cas. EO ATR 192 
All, 291; 53 A 612; Ind. Rul. (1931) All. 577. 

(4) 24A LJ 56; 90 Ind. Cas. 180; A I R 1925 All, 610; 


4k A 175. A NAAS 
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objection is raised on behalf -of the oppo- 
site party, and it is that the case does not 
fulfil the requirements of s. 115, Civil 
Procedure Code. The decree that was 
passed by the trial Court on August 20, 
1931 could come before this Court in second 
appeal, and therefore this is nob a case 
which has been decided by any Court sub- * 
ordinate to the High Court and in which 
no appel lies thereto. In Bent Madho 
Ram v. Mahadeo Pandey (5) a Bench of 
this Court held that there is no ground 
for restricting the scope of the words ‘in 
which no appeai lies thereto” to cases 
where no appeal lies direct to the High 
Court from the order sought to be revised, 
and so long as the party has a right to 
come up to the High Court by way of an 
appeal and has failed to avail himself »of 
that opportunity by first going upto the 
District Judge and then coming up to the 
High Court, he cannot ask the High Court 
to interfere in revision. This is exactly 
what has happened in the present case. 
The applicants, if they were aggrieved by 
the ex parte decree and if they thought 
that on the date when the Civil Judge 
proposed to dispose of the suit on the 
merits ex parte, he should ‘not have done so, 
ought to have appealed against the decree 
to the District Judge and should, if neces- 
sary, afterwards have come to this Court. 
That remedy being open to them, it cannot 
be said that no appeal lay to the High 
Court in the case which was decided by 
the learned Civil Judge on August 20, 1931. 
In Radha Mohan Dati v. Abbas Ali Biswas 
(3) at p. 382*, when the Full Bench was 
considering the scope of s. 115, Civil Pro- 
cednre Oode, it was observed that the 
section itself provides that revision is 
not entertainable where an appeal lay to 
the High Court and this provision clearly 
contemplated a case where no appeal lay 
either in the form of a first appeal ora 
second appeal from a decree or from an 
interlocutory order under s. 104 and 
O. XLIII, Civil Procedure Code. The above 
authorities make it quite clear that no 
revision liea from the decree dated August 
20, 1931. 

Our attention was drawn to the case in 
Mahadeo Prasad v. Khubi Ram (6). That 
was a case in which the trial Court re- 
jected an application under O. XXI, r. 90, 


(5) (1930) A L J 924;126 Ind. Cas, 832; A IR 1930 
All. 604; Ind. Rul. (1930) All. 880. 

(6) 51 A 1023; 118 Ind Cas, 189; AI R 1929 All. 793; 
(1930) A L J 97; Ind. Rul. (1929) All. 845. 


* Pages of (1931) A L J—[Ed.] 
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and the District Judge confirmed that 
order. This Court in revision interfered 
with the order of the trial Court, because 
this Court was of the opinion that the 
trial Gour: had acted with material irregu- 
larity in the exercise of its jurisdiction, and 
it was held that it was open to the High 
` Court, to revise the order of the trial 
Court, although the application in revision 
was against the ‘order of the District 
Judge. It may be observed that the order 
which was revised could not come up in 
appeal to the High Court at all except 
through an application in revision and 
the case, therefore, has no bearing tothe 
facts. of the present case. The case in 
Lila v. Mahange (7), was also brought to 
our notice, but that again has not much 
application to the facts of the present 
case and, if anything, goes against the 
contention of the applicants, because it was 
held therein that as a matter of practice 
it may be conceded that ordinarily the 
High Court would not interfere if another 
convenient remedy is open to an applicant, 
particularly when that remedy is by way 
of appeal to a lower Court, but the learned 
Judges observed that it could not be laid 
down as a general proposition that the 
High Court had no power of interference 
at all or should not interfere where there 
was another remedy by way of a suit open 
to the applicant. It would thus appear 
that we could not interfere in revision 
and set aside the ex parte decree dated 
August 20, 1931. For the reasons given 
above, we dismiss this application with 
costs. 

Application dismissed. 


+ D. 
(7) (1931) A L J 974; 137 Ind, Cas. 634; A I R 1931 
All, 632; 54 A 183. Ind. Rul. (1932) All. 347. 
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Limitation Act (IX of 1908), Sch. I, Arts. 116, 66— 
Registered mortgage bond—Suit upon personal cove- 
nant—Article applicable—Time, when runs. 

Vhen there is a suitona registered mortgage, 
which ultimately results inthe gale of the property, 
and the proceeds of the sale are insufficient to cover 
the mortgage-debt and costs, a personal decree for 
the balance remaining due can be passed against the 
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mortgagor under a personal covenant in the register- 
ed mortgage bond ifa suit is filed more than three 
but less than six years from the date upon which 
the mortgage money first felldue; Art. 116, Limita- 
tion Act, governs euch a suit and not Art. 66. [p. 78, 
col 2, 

Where certain property is mortgaged twice and 
according to the terms ofthe two deeds there is a 
stipulation to the effect that for three years the 
mortgagor would not be entitled to exercise his 
right of redemption and the mortgagee not entitled 
to demand redemption during that period and the 
three years’ period was to commence from the date of 
the second deed, the time begins to run after three 
years from the date ofthe second mortgage. Ratna- 
sabapathy Chettiar v. Devasigamony Pillai (2) and 
Radha Krishna v. Tej Saroop (3), followed, Ram 
Din v. Kalka Pershad (4) and Ganesh Lal v. Khetra 
Mohan (5), explained. 

[Case-law discussed. ] a 

S. ©. A. againat the decree of the District 
Court, Sagaing, dated August 31, 1936. 

Mr. K. C. Sanyal. for the Appellant. 

Mr. A. N. Basu, forthe Respondents. 

Mya Bu, Offg. C. J—This appeal arises 
out of an application by the plaintiff-res- 
pondents for a personal decree for the 
unsatisfied part of the amount of a final 
mortgage decree after the sale of the mort- 
gaged property. The defendant-appellant 
opposed the application mainly on the 
following grounds: ıl) that no personal 
decree could be passed as the mortgage 
wasa usufructuary mortgage, and (2) that 
the claim for the personal decree was bar- 
red by limitation. l 

At the first instance the trial Court held 
that the mortgage in suit contained no per- 
sonal covenant on the part of the mortgagor 
to re-pay the mortgage debt and that con- 
sequently the mortgagees were not entitled 
to the personal decree which they claimed. 
That decision was upheld by tha Court of 


‘First Appeal and the respondents brought 


the matter up tothis Court on second appeal: 
see U San v. Maung Sein (1), That appeal 
ended in an order of this Court , setting 
aside the orders of the trial Court and the 
Court of First Appeal and sending the 
case back to the trial Court to determine 
the issue as to- whether the respondents’ 
right to a personal decree had been barred 
by limitation or not and to dispose of the 
case in accordance with its decision on 
that issue. The trial Court, applying the 
provisions of Art. 116 of Sch. I to the Limi- 
tation Act (Act IX of 1908), and finding that 
the suit had been filed within the period 
prescribed by that Article, granted the 
respondent the personal decree that they 
prayed for. The lower Appellate Court 
has also upheld the decision of the trial 


(1) 14 R 685; 169 Ind, Oas. 295;A I R 1937 Rang, 
151; 9 R Rang. 394, 
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Court. The defendant-appellant has, there- 
fore, appealed to this Court contending 
that Art. 66 and not Art. 116, applies to the 
case and thabin any event the suit was 


nol instituted within the period prescribed | 


by the latter Article. 

If Art. 66, applies to the case, the res- 
pondents’ right to the personal decree was 
obviously barred, because the suit was 
filed more than three years after the plaint- 
if's right to sue for the re-payment of the 
money dueon the mortgage arose, but if 
Art. 116, applies to the case, a further ques- 
tion as to when. the plaintiffs’ right to sue 
for the repaymen! of the money due on the 
mortgage arose forthe purpose of ascer- 
taining whether the suit was filed within 
the period of six years prescribed by that 
Article. 

With reference to the question whether 
Art. 66 or Art. 116 is applicable to the case, 
it has been pointed out by a Full Bench of 
the Madras High Court in Ratnasabapathy 
Chettiar v. Devasigamony Pillat (2) and by 
a Full Bench of the Allahabad High Court 
in Radha Krishna v. Tej Saroop (3), that, 
so far as the authorities of the Indian High 
Courts are concerned, the law is clear that 
the limitation for recovery of money due 
on a registered mortgaged bond is six 
years prescribed by Art.116. These cases 
are also useful to show that certain obser- 
vations made by their Lordships of the 
Privy Council in Ram Din v. Kalka Pershad 
(4) and in Ganesh Lal v. Khetra Mohan (5), 
to the contrary relied on in support of the 
appellant's case donot have the effect of 
overruling the long course of decisions of 
the Indian High Courts on the point. 

Article 66, prescribes the limitation for a 
suit ‘on a single bond where a day is speci- 
fied for payment’; the period mentioned is 
three years from the day so specified. 
Article 116, prescribes a period of 6 years 
for a suit “for compensation for the breach 
of a contract in writing registered.” The 
word ‘compensation’ in this Article does not 
place any difficulty in the way of applying 
this Article to a claim for money due on 
a registered mortgaged bond, for this word 
does not possess the restricted meaning of 
unliquidated damages, but has been held 


(2) 52 M 105; 116 Ind. Oas. 817; AIR 1929 Mad. 53; 
‘6M LJ 10; 29 L W 143; Ind. Rul. (1929) Mad. 609 {F B.) 

(3) 52 A 363; 123 Ind. Cas. 321; A IR 1930 All 69; 
(1929) A L J 1294; Ind. Rul. (1930) All. 369 (F B}. 

(4) 12 IA 12;7 A 502; 4 Sar, 619(P O). 

(5) 5 Fat. 585; 95 Ind. Cas. 839; A I R 1926 P O 56; 
53 Í A134; 24 A LJ 615: 43 OLJ 545, 28 Bom. L 
R 931; 24 LW £0; 51 ML J §2;7 PL T 501; (1926) 
MW N 535; 3 O W N 591; 31 O WN 25(P 0). 
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toincluds aclaim fora definite sum pay- 
able under the terms of a contract: see 
Tricomdas Cooverji Bhoja v.Gopinath Jiu 
Thakur (6) and Ganappa Putta v. Hammad 
Saiba(7). And inasmuch as a claim for a 
personal decree on a registered mortgage 
bond is founded on a contract in writing 
registered, there appears to be no cogent’ 
ground for doubting the applicability of 
this Article. Of the numerous cases men~ 
tioned in Ratnasabapathy Chettiar v. Deva- 
sigamony Pillai 2) and Radha Krishna v. 
Tej Saroop (3), I desire to refer to the cases 
in Collector of Mirzapur v. Dawan Singh 
(8), Rahmat Karim v. Abdul Karim (9) and 
Dinkar Hari Kulkarni v Chhaganlal Narsi- 
das (10), for their directness upon the point. 
In the first of these it was held that a suit 
based on a covenant to recover the mortgage 
money upon failure of the mortgagor to pay 
instalments was in subsiance a suit for . 
compensation for breach of contract to which 
the limitation prescribed by Art. 116, ap- 
plied. In the second it was held that the 
plaintiff's suit for recovery of money due 
registered mortgage bond was 
governed by Art. 116 and not by Art. 66. In 
the thirdit was held that where a register- 
ed mortgage contains a covenant to pay the 
mortgage moneys, the mortgagee would have, 
under Art. 116, six years to briag his suit 
on the covenant. 

Were it not for the observations of their. 
Lordships of the Privy Councilin Ram Din 
v. Kalka Pershad (4) and Ganesh Lal v. 
Khetra Mohan (5), there would have been 
no room for doubt that in the present case 
Art. 116 and not Art. 66 applies. The ques- 
tion for us is, therefore, whether in the mak- 
ing of those observations their Lordships 
intended to lay down that toasuit to enforce 
a personal covenant in a registered mort- 
gage bond, Art. 66 applied. In Ram Din 
v. Kalka Pershad (4), the mortgage was 
dated January 24, 1870, which was before 
the Transfer of Property Act, which came 
into forceon July l, 1882, and it was said to 
be a mortgage “not under seul.” It is, there- 
fore, probable that the morigage was not 
one created by a registered instrument. 
This probability is enhanced by the state- 


(6) 44 O 759; 39 Ind. Cas 156; A IR 1916 P O 182; 
44 TA 65; 1 PLJ 262; 15 A L J 217;250L J 
279; 32 M L J 317; 21 M L T 262; 21 O W N 577; 
(1917) M W N 363; 5 L W 654: 19 Bom. -L R 450 (PO). 

(7) 49 B 596; 89 Ind. Oas. 59; AI R 1925 Bom. 440; 
27 Bom. L R 637. 

(8) 30 A 400; A W N 1908, 140; 5 A L J 488. 

9) 34 O 672: 11 U W N 674; 6 O L J 119. 

9, 38 B 177; 23 Ind. Cas 353; A T R 1914 Bom, 

141; 16 Bom. L R 20, 
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ment appearing in the judgment of Lord 
Fitzgerald : 

“Their Lordships are of opinion that the Law 
of Limitation which says a bond for money must be 
enforced within a certain date applies to the speci- 


fic demand here for a personal decree against the 
defendant” 


and a further statement, the six years’ 
limit embraced suitson foreign judgments 
and some compound registered securities. 
Furthermore, the question in issue before 
the Judicial Committee was whether in 
the suit upon a personal covenant, Art. 132, 
applied or not, and as soon as Art. 132 was 
found to be inapplicable, it would make no 
difference to the fate of that suit which was 
filed nearly ten years after the mortgage 
money with interest had become payable, 
whether Art. 66, or Art. 116, applied Ganesh 
Lal v. Khetra Mohan (D), was also a suit 
which was not instituted until ten years 
after the debt had become payable, and 
consequently whether Art. G6 or Art. 116, ap- 
plied, the claim for personal decree was 
bound to fail. The registered mortgage was 
executed on July 23, 1884, by an agent under 
a power-of-attorney bearing date July 29, 
1884. So the agent executed the mortgage 
before he was duly authorized to act on bee 
half of the principal, andif the mortgaye 
deed was presented for registration before 
July 29, 1884, such presentation would be 
void and would thereby render the whole 
mortgage void. In those circumstances, 
there would be no duly registered bond in 
the case to render Art. 116 applicable. 
These and the other reasons givenin Rat- 
nasabapathy Chettiar v. Devasigamony 
Pillai (2) and Radha Krishna v. Tej Saroop 
(3), lead me to the conclusion that the obser- 
vations of their Lordships of the Privy 
Council in Ram Din v. Kalka Pershad (4) 
and Ganesh Lal v. Khetra Mohan (5), do 
not militate against the current of autho- 
rity to the effect that a suit upon the person- 
al covenant ina registered mortgage bond 
is governed by Art. 116 and not by Art. 66, 
Limitation Act. 

Turning tothe question as to when the 
period of limitation under Art. 116 began 
to run, it is necessary to determine when the 
respondents’ right to sue on the personal 
covenant arose. The suit was for recovery 
of the principal amount due on the mort- 
gage and for a decree for sale.of the 
mortgaged property in the event of the 
appellant failing to pay the sum within the 
time allowed by the Court and for a perso- 
nal decree for the balance in the event of 


_ the net sale proceeds being found insuffi- 


cient to pay up the decretal amount. The 
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mortgage was created by two registered 
mor! gage deeds of one and the same holding 
of paddy land dated May 11, 19z6, and De- 
cember 6, 1927, for Rs. 1,500 and Rs. 500, 
respectively. In the first of these deeds it 
was stated : 


“Please accept in mortgage with possession for 
Rs. 1,500 for aterm of three years my paddy and 
ya lands.... I shall redeem them if the mortgagees 
want me to redeem them,” 


In the second deed it was stated that the 


mortgagor who took the further loan said to 
the mortgagees : 


“Please pay me a further sum of Rs. 500 on the 
paddy and ya lands, which were mortgaged under 
a registered deed of May 11, 1926......for three years 
from the date of payment of this further sum. Re- 
garding the said land, I agree to be held responsible 
in accordance with the terms of the original deed 
and at the time of redemption, I shall redeem them 
(by payment of) the original mortgage sum and the 
further sum." 

In U San v. Maung Sein (1), it was held 
that the mortgage in question mads a good 
approach to “usufructuary mortgage” defin- 
ed in cl. {d) of s. 58, Transfer of Property 
Act, but did not fall entirely within its ambit 
and that it was, therefore, an anomalous 
mortgage. What made it go beyond the 
ambit of cl. (d) of s. 58, Transfer of Property 
Act, was that it gave the mortgagee the 
right to require the mortgagor to redeem 
the mortgage and thereby introduced a 
personal covenant cn the part of the mort- 
gagors to respay the mortgage debt. It is 
not open to the appellant in this appeal to 
challenge, and the appellant has not chal- 
lenged the correctness of the description 
given in that judgment as to the nature 
of the mortgage and in any event the‘cor-' 
ats of that description is not open to 

oubt. m 


The learned Advocate for the appe 
contends that the period of A a bane 
to run at the latest from the date of the 
second deed, namely December fi, 1927, and 
that even if the six-year- period under. 
Art. 116 be applied to the case, the suit 
filed on May 10, 1934, was time-barred for 
the purpose of enforcing a claim on the 
Personal covenant. If the period began to 
run from December 6, 1927, the suit upon 
the personal covenant would clearly be 
time barred, but it was pointed out in the 
judgment in U San v. Maung Sein (1) that 
according to the terms of the two deeds, 
there was a stipulation to the effect that 
for three years the mortgagor would not 
be entitled to exercise his right of redemp- 
tion and the mortgagee would not be entitl- 
ed to demand redemption during that period 
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and that the three years’ period was to 
commence from the time of the second 
deed. If that view was correct, then the 
suit was filed within the period prescribed 
by Art. 116. The learned Advocate for the 
‘appellant contends that all that -the ex- 
pression “mortgage with possession for three 
years” did was to restrict the right of the 
mortgagor to redeem the mortgage within 
three years, but it did not modify the clause 
“I shall redeem them if the mortgagees want 
me to redeem them” and that, therefore, the 
mortgagees had the right to require re- 
dempticn and consequently the right to sue 
for redemption and upon the personal co- 
venant from the time of the mortgage, and 
that in the result such right could not be 
said to have been postponed for three years 
from the date of the mortgage. 

This contention appears to me to be 
quite untenable. The primary character 
of the mortgage was a usufructuary mort- 
gage with the result that unless there was 
a clause granting the mortgagees the right 
to require the mortgagor to redeem the 
mortgage, they would enjoy no such right 
at all either within or after the expiry of 
the three years. The expression “for a 
term of three years” was, to my mind, 
inserted to make the three years certain, 
not only for the mortgagor but also for 
the mortgagees. Therefore, the true con- 
struction of the terms of the mortgage 
deed is,in my opinion, that for three years 
not only would the mortgagor not be entitl- 
ed to exercise his right of redemption, but 
also the mortgagees would not be entitled 
to demand redemption. According to the 
primary character of the mortgage, the 
mortgagees had no right to require the 
mortgagor to redeem the mortgage at any 
time and their right to require the mort- 
gagor to redeem the mortgage arose only 
on account of the clause which modified 
the ordinary character of the mortgage and 
I have no hesitation in confirming the find- 
ing in the judgment in U San v. Maung 
Sein (1) that for three years the mortgagor 
would not be entitled to exercise his right 
of redemption and the mortgagees would 
not be entitled to demand redemption dur- 
ing that period. In the result the appeal 
fails and it is dismissed with costs. 

Baguley,J.—I agree that this appeal 
must be dismissed with costs, but in view 
of the difficulty arising from the point of 
limitation, I would like to give my own 
reasons for coming to the conclusion that 
I have arrived at. The question of limita- 
tion put shortly is this: When there is a 
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suit on a registered mortgage, which ulti- ° 
mately results in the sale of the property, 
and the proceeds of the sale are insufficient 
to cover the mortgage debt and costs, can 
@ personal decree for the balance remain- 
ing due be passed against the defendants 
under a personal covenant in the registered 
mortgage bond if a suit is filed more than 
three but less than six years from the date 
upon which the mortgage money first fell 
due? The cases which give rise to the 
difficulty are Ram Din v. Kalka Pershad 
(4), which was decided in 1884, and Ganesh 
Lal v. Khetra Mohan (5), decided in 1926 
which is also a decision of the vrivy Coun- 
cil, on the one hand and on the other hand 
Bett Maharani v. Callector of Etawah (11), 
decided in 1894, and Tricomdas Coovergi 
Bhoja v. Gopinath Jiu Thakur (6), decided 
in 1916, both also Privy Council decisions. 
The headnote in Ram Din v. Kalka Per- 
shad (A) is: 


“Where a mortgagee sued in cOvenant and also 
to enforce his mortgage security, held that the per- 
sonal remedy was barred in three years but that 
Art 132 of the then Limitation Act provided a 
limitation of 12 years as against the mortgaged ' 


property.” , 

This case was followed in Ganesh Lal 
v Khetra Mohan (5) the relevant portion of 
the: headnote of which is: 

“Where upon a sale under a mortgage decree, 
which includes no personal decree against the 
mortgagor, there is deficiency, a claimto recover 
the balance under a personal covenantin the mort- 
gage is barred by Art. 66 unless it is made within 
a period ofthree years from the date when the debt 
became payable.” 


On the other hand, in Beti Maharani v. 
Collector of Etawah (13) although the head- 
noteis silent on this particular point, the 
judgment of their Lordships starts by stat-. 
ing: 


g: 

“This appeal raises questions under the Limitation 
Act, 1877 =... .........The debt was made payable 
on November 1, 1876. Nothing has been paid on it, 
The suit was brought on November 6, 1888, more 
than 12 years after the date of payment. The 
term of limitation is six years; so that the plaintiff 
has to prove circumstances which interfere with 
this ranning of time.” 


The statement of facts at the beginning 
of the report shows that the suit was on 
a registered bond. In Tricomdas Cooverji 
Bhoja v. Gopinath Jiu Thakur (6) the 
suit was one for royalties due under a re- 
gistered lease of certain land. It was con- 
tended that being a suit for rent, the 
period of limitation was three years, but 
it was held that asthe lease wasa regis- 
tered one, the suit for rent was in essence 
a suit for compensation for breach of a 
contract in writing and registered, and,” 

(11) 17 A 198; 221 A 31; 5 Sar, 551 (P Gy 
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therefore, limitation was six years. All 
these decisions are Privy Council decisions, 
and the questicn is how the apparent con- 
tradictions are to be reconciled. Turning to 
Ram Din v. Kalka Pershad (4) this suit 
was upon a mortgage dated 1870, long 
before the passing of the Transfer of Pro- 
-perty Act. The judgment of the Board 
was delivered by Lord Fitzgerald, and at 
the beginning of his judgment occur the 
words: 

“This is a suit instituted by the mortgagee 
against the mortgagor. He seeks to enforce a mort- 
gage not under seal dated January 25, 1670, by 


which certain property was pledged to him for a 
mortgage debt.” 


The question immediately arises as to 
what is the exact meaning of the words “a 
mortgage not under seal”. In this 
country we have not got the distinction 
between documents under seal and docu- 
ments not under seal, which is so well 
known in England; and so far as I am 
aware, the use of these words is entirely 
unknown. So faras I cansee, that was 
acase of an English Judge lapsing mo- 
mentarily into the form of words to which 
he was accustomed. A document under 
seal is a document made with greater 
formalities and having greater binding 
power than a document not under seal, and 
this distinction applies in general in this 
country to documents not registered and 
documents which are registered. So far as 
I am aware, in 1870. the registration of all 
mortgages was not 
Transfer of Property Act had not. yet come 
into existence. In discussing the ques- 
tion of limitation, his Lordship runs briefly 
through the limitation Act and refers to 
simple money demands being generally 
under the three years’ limitation which also 
applies to suits on a single bond and 
suits by mortgagors to recover surplus 
from mortgages. He then mentions six 
years as being the limitaticn on some com- 
pound registered secur'ties, and the 12 
years period was saidto be applicable to 
suits in respect of immovable property. 
It was argued before the Board in this case 
that the personal covenant must be includ- 
ed in the 12 year period of limitation, þe- 
cause the suit in general was for money 
charged on immovable property. It was 
held that the 12 year limitation pericd did 
not apply and the suit, which was in fact 
brought after a period of nearly ten years, 
was barred because the period of limita- 
tion for the personal remedy was three 
years only. I do not think that one’s powers 
of surmise would be uuduly strained if 
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we take it that the mortgage deed in this 
case was unregistered, and that was what 
his Lordship was referring to when he 
referred to the mortgage as one not 
being under seal. 

In Ganesh Lal v. Khetra Mohan (5) it is 
clear that a very extraordinary condition 
of affairs had arisen. The suit was one, 
among other things, to set aside certain 
conveyances which had been executed in 
conseqtence of a compromise which had 
been arrived at between the parties in con- 
nection with a suit on a mortgage. A mort- 
gage decree had been passed and the mort- 
gaged property had been put upto sale 
leaving a deficiency of about Rs. 47,000. 
No personal decree for the balance bad 
been passed, but a comprcmise was arrived 
at under which a lady named Suryamani, 
who was supposed to have executed the 
bond, was to make certain conveyances for 
the amount then in question. It was held 
that the mortgage suit having been filed 
10 years after the date upon which the 
money fell due, no personal decree could 
have been passed against Suryamani and 
there was, therefore, no consideration for 
the compromise arrived at in consequence 
of which the transfers were executed. In 
this case, the Board distinctly purported 
to follow kam Din y. Kalka Pershad (4) 
and said that the period of limitation for 
a personal decree for the balance of the 
money was three years. From the judg- 
ment, however, it can be gathered that 
this mortgage bond was really not bind- 
ing on Suryamani atall, it was executed 
on July 29, 1884, by a person named 
Lakhan Mabanty wbo purported to be 
acting under a power-of-attorney, but the 
power-of-attorney that gave him power 
io execute a registered mortgage bond 
was dated six days-later than the date 
of mortgage. It may be presumed that 
the sale of the mortgaged property was 
held to be good, because that took place 
under a mortgage decree: because for 
seme reason or another the mortgage de- 
cree was passed in a suit which was 
heard ex parte against Suryamani. Though 
the sale, having taken place under a 
decree wLich- was valid, could not be 
impugned, nevertheless the claim for a 
personal decree could only be under the 
mortgage itself, aud that mortgage obvi- 
cusly was not binding upon Suryamani 
as jt was executed by a man who atthe 
time he executed it had no power authoriz- 
ing him to do so. It may further be 
noted that in both these cases the contens 
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tion before their Lordships was that the 
12 year period of limitation applied, 
because the suit was one for money 
charged upon immovable property. In 
both cases the time that had lapsed be- 
fore the filing of the suit was about 10 
years, and, therefore, the claims which 
were held to be barred would have been 
barred whether the period of limitation 
was three years or six years; and it 
must he remembered that it is an elemen- 
tary principle that all decisions are only 
decisions upon the facts of the particu- 
lar case. 

Turning now to the other two decisions 
of the Privy Council, in Bett Maharani v. 
Collector of Etawah (11) which was 2 
suit on a registered bond, it was stated 
in. the judgment as though no other con- 
tention had been placed before the Board 
but that the period of limitation for money 
due on a registered bond was six years. 
In Tricomdas Cooverji Bhoja v. Gopinath 
Jiu Thakur (6) the contention before their 
Lordships was whether the period should 
be three years or six years, and that is 
the position of affairs which we have to 
deal with in this case. In the judgment, 
it is stated, referring to the different 
Limitation Acts, on p. 767*: 

“Both these Acts draw, as the Act of 1859 had 


drawn, a broad distinction between unregistered 
and registered instruments much tothe advantage 


of-the latter.” l 
lt was further pointed out that the 


word “compensation” is used in a Very 
wide sense, and there it is said that the 
Board accepted the interpretation so often 
and so long put upon the statute by the 
Courts in India, namely, that Art. 116 
included all suits in which the claim 
could be regarded as compensation for 
breach of contract in writing registered. 
Tt seems to me that these two cases, in 
which a period of limitation for six years 
has been held. to be applicable, can hardly 
be said to. be overridden by the other two 
eases in which the Board were mainly 
occupied in laying down-that period of 
12 years did not apply.. The view which 
I have set forth has been accepted, after 
considering Gonesh Lal v. Khetra Mohan 
(5) by a Full Bench of the Madras High 
Court in Ratnasabapathy Chettiar v. 
Devasigamony Pillai (2) and by a Full 
Bench of the Allahabad High Court in 
Radha Krishna v. Tej Saroop (8) and it 
seems to me that this Court would be justified 
in accepting the view of the Privy Council 
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cases which is laid down by. these two 
Full Bench decisions. 

Sharpe, J.—The sole point in this appeal 
is whether Art. 66 or Art. 116 of Sch. I, 
Limitation Act, applies im the present 
case. My brother Baguley has at the out- 
set of his judgment stated the question, 
in precisely the same terms ns I myself 
should have done and I need not repeat 
them. In view of the decision in 
U San v. Maung Sein (1) as to what is the 
correct description of the nature of the 
mortgage in the present suit, it is clear 
that were it not for the observations of 
their Lordships of the Privy Oouncil in 
two cases, the one an Allahabad case in 
Ram Din v. Kalka Pershad (4) and the 
other a comparatively recent Patna case 
in Ganesh Lal v., Khetra Mohan (5) there 
would, as my brother Mya Bu has already 
stated, be no room for doubt that in the 
present case Art. 116 and not Art. 66 applies. 

I have had the benefit of reading the 
judgments of both the other members of 
the Court and it is enough, therefore, for 
me to say that I agree entirely with what 
they have both said in regard to the true 
meaning and effect of the observations of. 
their Lordships of the Privy Council in 
those two cases: and for the reasons which 
both my learned brothers have given, 
which it is unnecessary for me to repeat, 
I concur with the conclusion at which 
they have arrived, namely, that there is 
nothing in the two Privy Council cases 
which I have mentioned, which precludes 
us from holding, in accordance with the 
current of authority obtaining in Indian 
High Courts, that Art. 116 and not Art. 66 
governs the present case. I accordingly 
agree that this appealfails and must be 
dismissed with costs. 


D. Appeal dismissed. 


seamen op eR 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Reference No. 57 of 1937 
May 3, 1937 
Davis, J. C. AND Haveriwata, A. J.C. 
EMPEHROR—Prosgoutor 
VETSUS l 
SHIVALOMAL AND oTapRs—AcousED 
Criminal Procedure Code (Act V of 1898), ss. 233, 
312—Accused consisting of two groups gambling at 
two different places—No connection between them 
as to show one transaction—Joint trial and con- 
viction under s. 12, Bombay Prevention of Gambling 
Act—Legality—S, 312, contemplates individual 
statements of accused and not joint statement, - 


1937 


Accused persons consisting of two groups having 
no connection with one another showing that they 
were engaged in thesame transaction and playing 
at different places, cannot be summarily tried to- 
gether under 8.12, Bombay Prevention of Gambling 
Act, and their conviction will be set aside. 

Section 342, Criminal Procedure Oode, dces not 
contemplate a joint statementmade by the accused: 
Jt contemplates statements made by the accused 
individually. The section applies to summary pro- 
ceedings as well as to long trials Emperor v. Nabu 
9) and Emperor v. Balkrishna Anant (2), relied 


.Cr. Ref. made by the Additional Sessions 
Judge, Sukkur. 

Mr. Partabrai D. Punwani (Advocate: 
General), for the Crown. 

Davis, J. C—This is a reference to us 
by the Additional Sessions Judge of Suk- 
kur in which he asks that the conviction 
of ten accused under s. 12, Gambling Act 
(Act IV of 1887)and a fine of Rs. 10 im- 
posed in each case should be set asideon 
the grounds that the charge discloses 
against the accused two distinct and sepa- 
rate offences which were not part of the 
same transaction and that, therefore, the 
charge does not come within one of the 
exceptions to s. 233, Criminal Procedure 
Code, which provides that for every dis- 
tinct offence of which any person is accus- 
ed, there shall be a separate charge. In- 
deed, it appears from the judgment of the 
learned Magistrate himself thatin these 
Bummary proceedings, the accused were 
divided into two groups, playing at differ- 
ent places and there is nothing so to connect 
them as to allow it to be said that they 
were allengaged in one and the same 
iWansaction. Oathis ground, therefore, we 
think that the conviction and sentence 
should be set aside. Another ground is 
that a joint statement was taken of the 
accused. Section 342, Criminal Procedure 
Code, does not contemplate a joint state- 
ment made by the accused: it contemplates 
statements_made by accused individually. 
Section.342, Criminal Procedure Code, ap- 
plies to summary proceedings as well as 
to long trials. This latter point is dealt 
within Emperor v. Nabu (1) and the 
illegality of a joint statement by accused 
persons is dealt with in Emperor v. Bal- 
krishna Anant (2). Therefore on the further 
ground that the statements of the accused 
were not properly recorded, the conviction 
and the sentence should be set aside. 

We agree with the learned Judge that 

1) 20S L : ; i : 
Pie oe rea Cas, 434;] A I R 1926 Sind 1; 


(2) 130 Ind. Cas. 577; AIR 1931 Bom. 132: (1931 
Or, Cas. 180; 32 Cr. L J 572; 55 Bom. 356; 33 Gam 
L R82; Ind. Rul, (1931) Bom, 257, 
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on the merits the case appears so weak 
that thereis no justification for ordering 
a re-trial, We, therefore, set aside the con- 
victions and the sentences and order the 
fines,.if paid, to be refunded. 

D. Convictions set aside. 


OUDH CHIEF COURT 
FULL BENCH 
First Civil Appeal No. 133 of 1935 

October 30, 1937 

SRIVASTAVA, C. J., SMITH AND 
ZIA-UL-HASAN, JJ. 

Musammat ROOP RANI AND ANOTHER 
—P LAINTIFFS—ÅPPELLANTS 
VETSUS 


BITHAL DASS — DErENDANT — RESPONDENT 

Court Fees Act (VII of 1870), s. 7 (iv) (c)—Con- 
struction of Act—Question of proper court-fee pay- 
able, how determined—Substance, if should be gathered 
from language of plaint—Party to partition suit 
asking for declaration that decree is void and collusive 
and asa result thereof got less share—Whether asking 
in effect setting aside decree — Court-fee payable in 
such suit. 

The question of the proper court-fee payable 
in a suit isto be determined on the substance of 
the claim to be gatheredfrom the whole plaint, and 
not merely on the language of the relief claimed in the 
plaint. [p. 88, col, 2.) 

The Court Fees Act being a fiscal enactment, its 
provisions should be strictly construed, but they 
should not be so construed as to. furnish a chance of 
escape and a means of evasion. Language is meant 
to be used as a vehicle for expression of one's thoughts. 
Where, however, it is abused for the purpose of con- 
cealing the real thoughts, it is clearly the duty ofa 
Court of justice to look to the substance of the plaint, 
and not to allow itself to be deceived by the language 
used for evading the payment of proper duty by con- 
cealing the real purpose of the suit. Even though a 
consequential relief may not be expressly prayed for, 
yet if such a relief is implicit in the declaration and 
is a necessary consequence of it, if must be deemed, 
to be included within the declaration prayed for in the 
suit. When a person who isa party to a partition 
decree asks for a declaration about the partition 
decree being illegal and void, and it is alleged in the 
plaint that due to this collusive decree he got legs 
than his proper share, the grant of such a declaration 
in his favour necessarily has the effect of setting 
aside the decree and relieving him of the obligation 
under it. A consequential relief should be deemed to 
be implied inthe prayer forthe declaration claimed in 
such @ suit, and the plaint should, therefore, bear an 
ad valorem court-fee under s.7 (iv) (c}of the Court 
Fees Act. [p. 88, col. 1.] 

| Case-law discussed.] 





F.C. A. against the order of the Civil 
Judge of Mohanlalganj, Lucknow, dated 
november 30, 1935. 


Order of Reference to a Fuil Bench 
Srivastava, C. J. and Zia-ul-Hasan. J. 
(July 30, 1937)—This is a first appeal 
against an order of the learned Civil Judge 
of Mohanlalganj, Lucknow, rejecting the 
plaint for want of proper court-fee, 
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Briefly stated the facts of the case are 
that one Munnu Lall had two sons Bithal 
Das born of his first wife and Jagdish 
Prasad born of his second wife, Musam- 
mai Ruprani. In 1929 Munnu Lall acting 
for himself and as guardian of his minor 
son Jagdish Prasad brought a suit for 
Partition of the family property against 
Bithal Das. Musammat Kuprani was also 
Joined asa plaintiff in that suit. The suit 
was decreed by the Civil Judge, Mohanlal- 
ganj, on April 23, 1930. An appeal was 
filed against this decree by Jagdish Prasad 
under the guardianship of his mother 
Musammat Ruprani but the appeal was 
dismissed and the decree of the Civil 
Judge was afirmed by the Chief Court. 
Musammat Ruprani for herself and as 


guardian of her minor son, Jagdish Prasad 


instituted the present suit for a declara- 
tion that the decree passedin the above- 
mentioned partition suit was collusive, 
illegal and void. It was alleged in the 
plaint that the result of the collusive decree 
was that they had got a share less than 
their proper share and that a sum of 
Rs. 8,946-9-0 had been wrongly made a 
charge on their shares. | 

The learned Civil Judge relying on the 
decisions of the Judicial Commissioner's 
Oourt in Sripal Singh v. Jagdish Narain, 24 
O. ©. 361 (1) and one cf usin Lallo Prasad 
v. Sahebdin Singh, I. L. R. 8 Luck. 668 (2), 
held that in determining the question of court- 
fee the substance of the relief asked for 
must be looked into and that looked at 
in this light the “consequential relief of 
getting the previous decree and the parti- 


tion effected thereunder set aside was 
necessarily implied in the declaratory 
relief claimed in the plaint. He accord- 


ingly held that ad valorem court-fee must 
be paid on the plaint. As the plaintiff 
failed to make good the deficiency he re- 
jected the plaint. 

It has been contended by the learned 
Counsel for the plaintiffs appellants that 
the Court Fees Act being a fiscal enact- 
ment, its provisions should be construed 
strictly and in favour of the subject. It 
is further contended that for the purpose 
of fixing the amount of court-fee the 
language of the relief claimed in the plaint 
should alone be considered. In support of 
his last contention he has relied on a 
decision of a Bench of this Court in Bank 
of Upper India, Limited v. Abdul Ali, 1936 


(1) 24 O O 361; 65 Ind. Cas. 980. 
- (2) 8 Luck 668; 150 Ind. Cas. 722; 11 O W N 488; A 
T R 1934 Oudh 212;7 R O 43, 
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O. W. N. 522 (3), and on the decision of a 
Full Bench of the Allahabad High Court 
in Moolchand Motilal v. Ram Kishen I. L. R. 
55 All. 315 (4). The learned Counsel for 
the respondent on the other hand in addi- 
tion to the ccses relied on by thelearned 
Civil Judge has drawn our attention also 
toa Bench decision of this Conrt in Muthura 
Prasad v. Ram Lall, 11 O. W. N. 1292 (9), 
which is to the same effect as Lal’o Prasad 
v. Sahebdin Singh, 1. L. R. 8 Luck. 668 (2). 
As there is some conflict in the principles 
enunciated in thetwo Bench decisions of 
this Court, namely Mathura Prasad v. Ram 
Lall, 11 O. W. N. 1292 (5), and Bank of 
Upper India, Limited v. Abdul Ali, 1936 
O. W. N. 522 (3, we think that it would be 
proper that the ma'ter were considered and 
decided bya Full Bench. We accordingly 
refer the following questions for decision by 
a Full Bench:— 

l. Whether the question of proper court-fee 
payable in a suit is to be determined mainly on 
the language of the relief claimed in the plaint 
or onthe substance of the claim to be gathered 
from the whole plaint, and 

2, Whether a consequential relief should be 
deemed a to be implied in the prayer for declara- 
tion claimed in the present suit and the plaint should 
therefore bear an ad valorem court-fee or whether 
it should be treated merely as a declaratory suit 
governed by Art. 17 (iii) of Sch. II of the Court 
Kees Act.” 

Messrs. Nazir-ud-Din and S. B. Bajpai, 
for the Appellants. 

Messrs. Radha Kiishna and P. D. Restogt, 
for the Respondent. 

Opinion 

Srivastava, C. J.—(October 8, 1937)—The 
facts of the case which has given rise to 
this reference toa Full Bench are briefly 
these: One Munnu Lall had two sons, 
Bithal Das born of his firet wife and 
Jagdish Prasad born of his second wile, 
Musammat Ruprani. In 1929, Munnu Lall 
acting for himselfand as guardian of his 
minor son Jagdish Prasad, and Musam- 
mat Ruprani instituted a suit for partition 
of the joint family property against Bithal 
Das. A preliminary decree for partition 
was passed by the Civil Judge of Lucknow 
on April 23, 1930, which decree was made 
final on May 31, 1931. As a result of this 
decree Munnu Lall, his two sons and his 
wife Musammat Ruprani were awarded 
each a one-fourth share in the family pro 
perties and Rithal Das defendant in ad: 

(3) 1936 O W N 822; 162 Ind. Cas, 7:0; 1936 OLD 
308; 8 R O 407; A IR 1936 Oudh 317. 

(4) 55 A 315; 145 Ind. Cas 275; (1933) A L J 222! 
AI R 1933 AU, 249; Ind, Rul. (1938) All. 21. 


F B). 
: 6u O W N 1292; 152 Ind. Cas. 312;7 R O 198 (2 
A IR 1934 Oudh 505. 
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dition to certain immovable and other 
properties allotted to his share was given 
a money decree against the plaintiffs for 
Rs. 8,772:5-0 by way of compensation for 
the deficiency in his share. The ‘minor 
Jagdish Prasad under the guardianship of 
his mother Musammat Ruprani made an 
appeal against the final decree to the 
Ohief Court, but the appeal was unsuccess- 
ful. Bitbal Das in execution of his money 
decree attached certain houses which were 
allotted at the partition to the shares of 
Munnu Lall, Jagdish Prasad and Musam- 
_ mat Ruprani, and put them to sale. There- 
upon Musammat Ruprani for herself and 
as guardian of her minor son Jagdish 
Prasad instituted the present suit for a 
declaration that the abovementioned 
decree passed in the Partition suit was 
collusive, illegal and void. It was alleged 
that Munnu 1al acted in the partition 
suit in. collusion with his eldest son de- 
fendant No.2, and that as a result of it 
the plaintiff had got less than their proper 
Share and that the sum of Rs. &946-9-0 
had been wrongly made a charge on their 
share. The aforesaid houses were sold, 
but on the application of the plaintiffs 
made to the lower Court the confirmation 
of sale was stayed pending decision of the 
suit. The suit was valued for the purpose 
of jurisdiction at Rs. 10,000 but a court 
fee of Rs. 10 was paid on the declaratory 
relief sought in the plaint. Munnu Lall 
who was impleaded as defendant No. 1 
died during the pendency of the suit and 
his name was struck off leaving Bithal 
Das as the sole defendant in the case. 
. The learned Civil Judge relying on the 
‘decisions of the Judicial Commissioners’ 
Court in Sripal Singh v. Jagdish Narayan 
and others, 24 O. ©. 361 (1) and of this 
Courtin Lallo Prasad v. Sahebdin Singh, 
I. L. R. 8 Luck. 668 (2), held that in deter- 
mining the court-fee the substance of the 
relief asked for must be looked into and 
that looked at in this light the consequen- 
tial relief of getting the previous decree 
and the partition effected thereunder set- 
aside was necessarily implied in the de- 
claratory relief claimed inthe plaint. He 
accordingly held that ad valorem court-fee 
must be paid on the plaint. As the plaint- 
_iffs failed to make good the deficiency, he 
rejected the plaint. The plaintiffs appealed 
against this order of the Civil Judge to 
this Court. Simultaneously with the appeal 
` the plaintiffs also made an application 
purporting to be under O. XXXIX, r. 1, 
O. XXI, r. 29, ands. 151 of the Code of 
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Civil Procedure praying for stay of con- 
firmation of the sale of their house pro- 
perty referred to above till the decision of 
the appeal. An interim order staying con- 
firmation of the sale was passed on the very 
day when the application was made which 
order was subsequently confirmed after 
notice tothe defendant. When the appeal 
came up for hearing before a Division 
Bench it was noticed that there was some 
contlict inthe principles ennunciated in 
two Bench decisions of this Court, namely 
Mathura Prasad v. Ram Lal,11 O. W. N 
1292 (5) and Bank of Upper India, Limit- 
ed v. Abdul Ali, 1936 O. W. N. 522 
(3. The Division Bench, therefore, thought 
it advisable to refer the following questions 
for decision by a Full Bench : 

“I, Whether the question of proper court-fee 
payable ina suit is to be determined mainly on 
the language of the relief claimed in the plaint or 
onthe substance of theclaim to be gathered from 
the whole plaint, and 

2. Whether a consequential relief should be deem- 
edto be implied in the ‘prayer for declaration 
claimed in the present suit and the plain should 
therefore, bear an advalorem court-fee or whether 
it should be treated merely as a declaratory suit 


governed by Art. 17 (iii) of Sch. I] of the Court Fees 
Act 43 


The Counsel for the parties have referred 
us toa largenumber of decisions of various 
High Courts. Some of the cases referred to 
by them are cases in which suits were 
instituted for declarations in respect of deeds 
and instruments. As different considerations 
such as those arising on the provisions of 
s.99 of the Specific Relief Act apply to 
suits for cancellation of deeds, I propose 
to confine myself to decisions in sults 
relating to decrees. 


The only decision of the Bombay High 
Court to which our attention has been drawn 
is Shrimant Sagajirao Khanderao Naik Nim- 
balkar v. S. Smith, I. L. R. 20 Bom. 736 (6). 
It was held in this case that a suit in which 
the only prayer is to have a decree set 
aside as null and void is a suit for a 
declaratory decree without consequential 
relief and Art. 17, cl. (44) and not 
5. 7, cl (iv) of the Court Fees Act (VII of 
1870), is applicable toil. It appears from 
the judgment in this case that the Court 
had vot sufficient knowledge of the facts and 
soit was remarked that ‘it may that a 
mere declaration will effect all that the 
plaintiff wants.” Nothing was said as to 
whether the determination of the question 
of court-fee must be based mainly on the 
language of the relief claimed in the plaint 


(6) 20 B 736, 
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or on the substance of the claim to be 
gathered. from the whole plaint. 

The case in Shrimant Sagajitrao Khanderao 
Naik Nimbalkar v. S. Smith, I. L. R. 20 
‘Bombay 736 (6), was followed by the 
"Calcutta High Court in ZGinnatunnessa 
Khetun v. Girindra Nath Mukerji, I. L. R. 
30 Cal: 788(7). Relying upon the Bombay 
case the Oaleutta High Court also Leld 
that a suit in which the only prayer is to 
have it declared that a certain decree is 
ineffectual and ‘inoperative against the 


. plaintifs, is a suit for a declaratory decree 


without consequential relief and falls 
within Sch. II, Art. 17, cl. (iit) and not 
under s. 7, cl. (iv) (c) of the Court Fees 
Act: (VII of 1870). It wasalso remarked 
in this case that the safest course in these 
eases 18 to ascertain what the plaintiff actually 
asks .for by his plaint, and not to specu- 
late upon what may bethe ulterior effect 
of his success. A contrary view appears to 


-have been taken in Deokali Koer v. Kedar 


Nath, I. L, R. 39 Cal. 704 (£) in which one 
of the reliefs claimed was that a decree 


which was pending execution 


‘Has been collusively and fraudulently obtained 
and it is ineffectual, moperative and invalid; and 
that for the satisfaction of the said decree, the 
mortgaged property in question mentioned in said 
decree cannot be sold.” 

The following observations made by Sir 


Lawrence Jenkins in this case are instruc- 


tive and may be usefully quoted: 


“It is a common fashion to attempt an evasion 
of court-fees by casting the prayers of the plaint 
into a declaratory shape. Where the evasion is 
successful it cannot be touched, but the device does 
not merit encouragement orfavour .......... The 
section (s,42 ofthe Specific Relief Act, does not 
sanction every form of declaration, but only a 
declaration that the plaintif is ‘entitled to any 
legal character or to any right as to any 
property’; itis the ‘disregard of this that accounts 
for multiform and, at times. eccentric declarations 
which find a place in Indian plaints, ........-. 

‘Now, what arethe declarations that are sought 
in this case? None relate to the plaintiffs’ legal 
character; so :only those are permissible which 
relate to‘any rightasto any property’. Of the 
declaration in the first prayer of the plaint, 
none, as expressed, is a declaration of this character: 
jt may be that the proposition at which the 
plaintif aims is in some measure invovled in 
those declarations, but that.is not what is sanctioned 
by 8. 42. 

The second prayer isopen to the same comment, 
The third prayer expressly seeks relief, though it 
is general in its terms. 1 fail then to see how 
this is such suit ass. 420f the Specific Relief Act 
contemplates; and if it is not, then it isnota 
suit to obtain a declaratoy decree where no 
consequential relief is prayed’, as sanctioned by 


Ww. 
The proceedings ofthis suit confirm this view, for 


(7) 30 O 788. ; 
(8) 39 O 704; 15 Ind, Cas. 427; 16 O W N 838, 
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the plaintiff has successfualy sought an interim 
injunction restraining the defendants, and at this 
moment the defendants are restrained by an 1n- 
junction from pursuing the rights they assert to.be 
theirs. 

That an injunction is consequential relief is, I 
think, clear; the language of the Specitic Relief Act 
favours that view, and it is one that has the 
sanction of Indian decisions and also cf the 
Court of Chancery in Marshv. Keith, (1860) 1 Dr. 
& Sm. 342 (9).” 

In result it washeld that the court fee 
of Rs. 10 was not sufficient. 


Turning now to the cases decided in the 
Madras High Courts, a Full Bench of that 


Court in Arunachalam Chetty and another 


v. Rangaswamy Pillai, I. L. R. 38 Mad. 922 
(10) held that a suit for a decl-ration that 
a decree passed against the plaintiff fora 
debt waS not bindingon him is -none 
the less a suit for a declaratory deeree with 
consequential relief within the meaning cf 
s.7, cl. (iv) (c) of the Court Fees Act. It 
may be noted that in the plaint in this 
suit the plaintiff had claimed not only 
a declaration that a mortgage decree was 
not binding onthe plaintiff, but-also -an 
injunction restraining the defendant- from 
executing the same. The Division Bench, 
however, did not.confine the reference -to 
such a case but made a comprehensive 
reference including a question relating to 
a claim asking merely fcr a declaration. 
The Full Bench referred with” approval to 
the principle ennunciated in an earlier case 
in Chingacham Vitil Sankaran Narr v. 
Chingacham Vitil. Gopala Menon, I L. R. 30 
Mad. 18 (11) that the substance, and not: the 
language oi the plaint must -be looked 
te. i 

It may be noted that in the ._Madias 
Presidency anew sub-section has been 


added in 1922 as 8.7 (iv-A) which express-. 


ly provides for suits for cancellation of a 
decree for recovery of money or properly 
having a money value. In Palur Venka- 
tasiva Rao v. Bodapat. .Venkatanarasimha 
Satyanarayanamurty and others, I. L. R56 
Mad. 212 (12), it was held that the intention 
of the Legislature is that a suit in which 
the plaintiff prays fora decree that a pre- 
vious decree obtained against him is of no 
effect against 
in obtaining it and that, so far as be is 


(9) (1860) 1 Dr. & Sm. 342; 30 L J Ch, 127; 6 Jur, 
ae TA 3 LT N 9 498; 9 W R115; 127R R 
3 


133. l 
(10) 38 M 922; 25 Ind, Cas. 79, 28 M L J 118; Q915) 
M WN 118; 17ML T 14; AI R1915 Mad. 948. 
11) 30 M 18. 
19) 56 M 212; 36 L W 225; Ind. Rul. (1932) Mad. 
645; (1932) M W N 992; A 1 R 1932 Mad. 6055 63 MLJ 
4. i 
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concerned, that decree is wiped out, 
however, he may choose to word his prayer, 
comes with in the new s. 7 (iv A), if the 
previous decree was oae for recovery of 
money or property having a money value. 
Again in Manakkat Tekkeppeedikayil 
Kovleri Nadyile Purayil Abdullah and 
others v. Subramanyan Pattar and others 
"AL R. 1936 Mid. 470 (13) it waslaid dowa 
that the principle to be followed in determin- 
ing the question of proper court-fee is 
that the substance of the relief claimed 
and nxt the form and language of the 
plaint must be looked at. It was further 
heldthat if a party to a decree sues to 
set aside or cancel that decree, s. 7 (iv-A) 
governs the court-fee; but if the party 
suing wasnet a party to a decree which 
he seeks to have declared not binding 
on him, the appropriate provisicn of the 
Court Fees Act is Art. 17-A. Lastly, in 
Vedala Valiabhacharyulu and another v. 
Vedala Rangacharyulu and others, A. 1. R 
1937 Mad. 449 (14) a distinction was 
drawn between an obligation imposed on 
a purty bya decree and an obligation 
imposed on a party by the Personal Law 
by which heis governed in pursuance 
of the decree. [nthe former case he ig 
bound tosue for cancellation, and in such 
acise even ifhe sues fora bare declara- 
tion, it necessarily involves cancellation, 
and therefore, it was held that the form 
of : the relief he pravs for is immate- 
rial. 


In Harnam Singh v. Hayat, A. L R. 
1925 Lah. 346 (15) the decision of the 


Madras High Court in Arunache- 
lam Chetty and another v. Ranga- 
swamy Pillai, I. L. R. 38 Mad. 922 


(10) was followed andit was held that a 
suit for a declaration that a mortgage 
decree passed against the plaintiff was 
not binding on him as having been ob- 
tained ‘by fraud and praying that the 
former case be re started should be stamped 
ad valorem. The Madras Full Bench 
decision in Arunachalam Chetty and 
another v. Rangaswamy Pillai, I. L. R. 
38 Mad. 922 (10) and the Calcutta 
decision in Deokali Koer v. Kedar 
Nath, T. L. R. 39 Cal. 704 (8), were followed 
and the cases in Shrimant Sagajirao Khan- 
derao Naik Nimbalkar v. S. Smith, L L. R. 


(13) A IR 1936 Mad. 470; 163 Ind. Cas. 203; 43 L W 

eee ye 566; BEM 1112; AM LJ383. - 
ad. 449; 171 Ind. Cas, 889: (19 

M AK 45 L W 380. AN, a 
(15) A; 9 Lah. 346; 86 Ind. Oas. 680: 26 P I 

73; 7 Lah, LJ 15 210169, mass re 
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20 Bom. 735 (6) and Zinnatunnessa Khatun 
v. Girindra Nath Mukerji, I. L. R 30Cal. 
788 (7) were dissented from by another 
Benchof the same Court in Hakin Rai 
and another v. Isher Das Gorakh 
Rai and another, L L. R. 8 Lah. 
531 (16). In two later cases in Bindraban 
v. Punjab National Bank, Ltl., Ambala 
A. I.R. 1929 Lah. 46317) and Sri Kishan 
Das and Another v. Sat Narain and others, 
I. L.R. 13 Lah 391 (18) also the same view 
was taken and it was held that where the 
plaintiffs object in bringing a declaratory 
suit is to get rid of a decree passed against 
him in a previous suit, the suit is one 
involving a prayer for setting aside 
the decree, and the plaint must bear an 
ad valorem court-fee. The principle that 
the substance and not merely the language 
of the plaint isto be lookedat in deciding 
whether a case falls or not within the 
ambit of s.7 (iv) (e) of the Court Fees 
Act; was also affirmed in both these 
Cases. 

In Surendra Narain Singh v.Sham)bihari 
Singh, I. L. R. 1 Pat. 197 (19) certain mem: 
bers of a joint Hindu family sued for a 
declaration that a sale of joint family 
property held in execution of a decree 
obtained against two members of the 
family was null and void to the extent 
of the plaintiffs’ shares in the property. 
The Taxing Officer relying on the deci- 
sion in Deokali Koer v. Kodar Nath 
I. L. R. 39 Cal. 701 (8), reported that the suit 
was in fact a suit for a declaration with 
consequential relief and that court-fee was, 
therefore, payable ad valorem. This view 
was accepted by a Bench consisting of Das 
and Bucknill,-JJ. In Narayan Singh v. 
Nawab Saiyid Dildar Ali Khan and an- 
other A. I. R 1925 Pat. 210 (20), Das, J., held 
that- the question of court fee has to be 
decided with reference to the claim and 
that the Court cannot insist on court-fee 
on consequential relief not actually asked 
on the ground that the plaintiff has cast 
the 1eliefs in such a form as to conceal the 
real nature of the relief, though if conse- 
quential relief is not asked waen it could 
hive been asked, the suit may be dismissed. 
It might be noted that the judgment makes 


(16) 8 Lah. 531; 102 Ind. Oas, 46; A I R 1927 Lah. 
499; 9 Lah. L J 400. 

(17) A I R 1929 Lah. 463; 116 Ind. Cas. 895; 30 PLR 
176; Ind. Rul. (1929) Lah. 607. 

(18)13Lah 391; 135 Ind. Cas 499;32 PLR 729; 
Ind, Rul. (1932) Lah, 99; AIR 1932 Lah. 132, 

(19) 1 Pat. 197. 

(20) AI R 1925 Pat. 210; 8) Ind. Oas. 544; 3 Pat. 915: 
6PLT 191, 
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no reference to any cases either of the Patna 
High Court or of any other High Court. In 
Kamala Prasad v, Jagan Nath Prasad, 
1. L,R..10 Pat. 432 (21) Kulwant Sahay, J., 
held that the substance of a plaint, and not 
mere the exact reliefs asked for ought to 
be looked intoin order to determine the 
court-fee payable on it. Nothing more 
need be said about this case as itis one 
relating toaclaim for a declaration ‘about 
a deed of gift. 

In Radha Krishna v. Ram Narain and 
others, L. L. R. 53 All. 552 (22), it was held 
by a Bench consisting of Banerji and King, 
JJ., thatthe question of court-fee must be 
decided on the plaint and the relief acutally 
asked for therein, it was also observed that 
fiscal statutes must be strictly construed, 
and that when the plaintiff has carefully 
refrained from asking for consequential 
relief, it is not for the Court to consider 
that he should nevertheless be deemed to 
have asked for consequential relief. So it 
was held that where the only prayer made 
in the plaint was for a declaration that a cer- 
bain compromise decree was void and in- 
effectual as against the plaintiff, the proper 
court-fee payable was oneof Rs. 10 under 
Art. 17, cl. (tii) of Sch. II of the Court Fees 
Act. In Kalu Ram v. Babu Lall and another, 
LL.R. 54 All. 812 (23), a suit was brought on 
the basis of a mortgage against the mortgagor 
and his son and nephew who were apparent- 
ly members ofthe joint family with him. The 
two last-named persons being minors, were 
represented by a guardian ad ltem. 
The suit was decided on the basis of a 
compromise. The son and the nephew there- 
after brought aà suit impugning the mort- 
gage and alleging that the compromise was 
fraudulent, and that the decree was ob- 
tained on account of the negligence and 
collusion of their guardian. The reliefs 
claimed were (1) that the morigage-deed be 
declared (or adjudged) void and be cancel- 
led ; and (2) that the compromise, the 
preliminary decreeand the final decree be 
cancelled. A Full Bench consisting of Sir 
Shah Muhammad Sulaiman, C. J. and 
Mukerji, Banerji, King and Pullan, JJ. 
held that both the reliefs were governed by 
Sch. I, Art. 1 of the Court Fees Act. At 
page 822 and 823*, of the report the learned 


(21) 10 Pat. 432; 130 Ind. Ca -46; ATR 19 
78; ind. Rul, (1: 231) Pas. 149. akan 
( 552; 131 Ind. Cas. 604; (1931) A L J £35- 
Ind. Rul. (1931) All. 419: ATR 1931 m 369. st 
(23) 54 A 812; 139 Ind. Oas 32; (1932) A L J @84: 
A IR 1982 All, 485; Ind, Rul. (1932) All. 518 (F. B). 
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Judges observed as follows: 

“The Court has to see what is the nature of the 
suit and of the reliefs claimed, having regard to 
the provisions ofs. 7 of ths Oourt Fees: Act. Ifa 
substantive relief is claimed, though clothed in the 
garb of adeclarntory decree with a consequential 
relief, the Court is entitled to see what is the real 
nature of the relief and if satisfied that it is not 
a mere consequential relief but a substantive relief, 
it can demand the proper court-fee on that relief, 
irrespective ofthe arbitrary valuation put by the 
plaintifi in the plaint on the ostensible consequen- . 
tial relief... .. 

In our opinion a relief for the cancellation of a 
decree, or to be more accurate forthe setting aside 
of adecree,isnot a declaratory relief only. The 
effect is not merely a declaration as to a person's 
character or statuts as contemplated by s,42 of the 
Specific Relief Act. .But theeffect will be to render 
the decree void and incapable of execution and will 
free the plaintiff from all further liability under 
it, The claim, therefore, isnot mere for declaratory 
relief falling under Sch, II, Art 17 (iii). Nor does 
the relief fall under s. 7 (iv) (e). There is no 
prayer fora declaration that the decree is void, or 
for a declaration of any sort, so the relief that the 
decree beset aside cannot be regarded asa “conge- 
quential’ relief in any sense of that word. We hold 
that the court-fee in respect of the prayer for 
cancellation of the decree is payable under Sch. II, 
Art. 1, onthe value ofthe decree.” 


In Sri Krishna Chandra v, Mahabir Pra- 
sad and others, I. L. R. 55 AN. 791 (24) the 
mattercame again before a Full Bench con- 
sisting of Sir Shah Muhammad Sulaiman, O. 
J. and Sir Lal Gopal Mukerji and King: JJ. 
In this case the plaintiff had prayed for a 
declaration that a certain decree was not 
bindingon him and it was alt®gether void 
and ineffectual. It was held that inasmuch 
as the plaintiff merely asks for a declara- 
tion, the suit was one for obtaining a dec- 
laratory decree and no ad valorem court- 
fee for such a reliefcan be charged. It 
was observed that this view should be 
followed if nothing else, on the principle 
of stare decisis. The earlier Full Bench 
case in Kalu Ram v, Babu Lal and another, 
I L.R.54 All. 812 (23), was distinguished on 
the ground that the plaintiffin that case had 
in express terms asked for the cancellation 
of the compromise and the decree. Our 
attention was also drawn to yet another Full 
Bench decision of the same Court in Bishan 
Sarup Y Musa Mal, I. L. R. 58 All. 146 (25), 
in which Niamat-ullah and Rachhpal Singh, 
JJ. (Bennet, J. dissenting) held that where 
a plaintif desires no more than a declaratory 
relief of the nature described ins. 43, the 
Court must proceed on that footing for al] 
purposes of court-fee. I do not propose to go 
into the details of this case as it relates to a 


(24) 55 A 791; 149 Ind. Cas. 198; A I R 1933 All. 488; 
(1933) A L J 673; 6 R A 866 (F B). 

(25) 58 A146; 156 Ind. Cas. 494; 1935 AL R 559; 
7 R A 1078; A I R 1935 Al, 817; (1935) A L J 
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declaration in respect of a deed in which 
much of the discussion centered on the 
provisions of s. 39 of the Specific Relief Act. 
In Muhammad Ismail v. Liyagqat Hussain, 
A. I. R. 1932 All 316 (26), Niamat-ullab, J., 
held that the question of court-fee must be 
determined with reference tothe plaint as 
itis andnot as it ought to have been. The 
game View was taken by a Bench of that 
Court in B. Brij Gopal v. B. Suraj Karan 
and Others, A, L R. 1932 All. 560 (27). In 
Suraj’ Ket Prasid v. Chandra and Others, 
1931 All. L.J. 955 (28), where one of the 
reliefs asked for by the plaintiff was that... 
a compromise and the decree passed on the 
basis of it were improper and void as 
against the plaintiff, and did not in any way 
affect the plaintiffs right, Sir Shah Muham- 
mad Sulaiman, O.J., held that the plaintiff 
in asking for a declaration that the com- 
promise was improper and void as against 
the plaintiff was asking for the cancellation 
of this instrument, and was bound to pay 
ad valdrem court-fee under Sch. 1, Art. 1, 
of the Court Fees Act in accordance with 
the ‘Full Bench decision in Kalu Ram's case 
(23). Thelast ease of this Court to which 
our attention has been drawn is Kailash 
Narain v. Gopi Nath and another, A. I. R., 
1937 All. 411 (29). In this case an ex parte 
decree was passed against the plaintiff for 
certain loss in a business started by his 
father. The plaintiff brought a suit for a 
declaration that he was personally liable for 
the loss in the new business stated by his 
father out of the ancestral funds, which he 
had no right todo. He stated that he did 
not want the cancellation cf the ex parte 
decree. A Bench consisting of Harries and 
Racbhpal Singh, JJ., held that in substance 
the plaint asked for a further relief. In 
fact the plaintiff wanted that in so far as 
he was personally concerned, the ex parte 
decree against him should be cancelled and 
get aside, which claim could not amount to 
a mere declaration. Referring tothe Full 
Bench decision in Sri Krishna Chandra v. 
Mahabir Prasad and others, I. L. R. 55 All. 
791 (24), their Lordships observed as fol- 
lows : 


“In our opinion the ruling is no 


authority for 
the contention that itis not open to 


the Court to 


(26) A I R 1932 All. 316; 140 Ind, Oas. 191; (1932) A 
L J 165; Ind. Rul. (1932) AL. 632. 

(27) A I R 1932 All. 560; 141 Ind. Cas. 112; (1932) A 
L J 466; Ind. Rul. (1933) All. 45. 

(28) (1931) A L 955; 153 Ind. Oas. 517; A I R 1934 
All. 1071; 7 RA 520. 

(29) A I R 1937 All. 411; 170 Ind. Cas. 459; (1937 
a : Ae 1 L R (1937) All 259; 1937 A L R 658; 1 
R 113. 
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look to the allegations inthe plaintin order to see 
whether the suit was one fora mere declaration or 
whéther in effect the plaintiff was claiming a further 
relief though the real nature of the relief was con- 
cealed by him,” 

They further observed as follows: 

“It appears tous for the reasons given above that 
itis always open to the Court to find out by look- 
ing into the allegations in the plaint as to whether 
or not the court-fee paid is sufficient. In fact it is 
a duty which iscastupon the Court unders. 6, 
Court Fees Act, to which we have made a reference 
already.” 

Lastly, reference may be made to the 
cases decided in this province. In Sripal 
Singh v. Jagdish Narayan and others, 24 
O. O. 361 (1), a suit was brought for setting 
aside the preliminary and the final decrees 
passed in a mortgage suit on the basis of 
a compromise sanctioned by the Court on 
the ground that they were obtained by 
fraud, and that the plaintiff, who was a 


minor, was not properly represented 
in the suit. It was held that as 
the result of granting the declaration 


would be to wipe out the preliminary 
and final decrees, loss of tne title of the 
decree holders and the relegation cf the 
decree-holders to the position of the mort- 
gagees seeking to enforce their mortgage, 
the relief for declaration also involved a 
consequential relief, and an ad valorem 
court-fee was payable under s. 7 (iv) (c) of 
the Court Fees Act. In Lallo Prasad 
v. Sahebdin Singh, I. L. R., 8 Lucknow 668 
(2), decided by me the plaintiffs had brought 
a suit for a declaration that a decree 
obtained against their father who was dead 
was not binding on them, and that the 
joint family property which they had obtain- 
ed by right of survivorship was not open 
to attachment in execution of the said 
decree. It was held that the consequential 
relief was implicit in the declaration asked 
for, and that an ad valorem court-fce was 
payable on the suit. In Mathura Prasud 
v. Ram Lall, 11 O. W. N. 1292 (5) a Benen 
of tuis Cours consisting of Nanavatty and 
Smith, JJ., held that it was the bounden duty 
of the Courts to lvuok into tue substance 
of tue relief claimed, and that ad valorem 
court-fee was payable in a case where the 
plaint is deliberately cast in such a form as 
10 evade paymeut of vourt-fee though the 
plaint was virtually one for a declaration 
with consequential relief. In Bank of 
Upper India, Ltd. v. Abdul Ali, 1936 O. W. 
N. 522 (3) a suit was brought for getting 
rid of a liability to pay maintenance suh- 
stantially by setting aside a decree which 
declared it to be a charge on certain prop- 
erty. It was held by a Bench consisting 
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of King, C. J. and Nanavuity, J. that for 
the purpose of fixing the amount of coutt- 
fee in a suit of this kind the Court must 
look primarily tothe language of the plaint. 
It was further held that it would not be 
proper to treat the plaintas if a ecnse- 
quential relief had been prayed. 

The foregoing review of the case law 
shcws a sharp conflict of judicial opinion 
not only between various High Courts but 
also amongst different Judges of the same 
Court. It has been said that the Court 
Tees Act being a fiscal enactment, its 
provisions should be strictly construed, 
but, as.observed by Jenkins, O. J., in Deokali 
Koer v. Kedar Nath, I. L. R., 39 Oal, 704 
(8) they should not be so construed as to 
furnish a chance of escape and a means of 
evasion. Language is meant to be used as 
a vehicle for expression of one’s thoughts, 
where, however, it is abused for the pur- 
pose of concealing the real thoughts, it 
. Seems to me to be clearly the duty of a 

Court of justice to look to the substance of 
the plaint, and not to allow itself to be 
deceived by the language used for evading 
the payment of proper duty by concealing 
the real purpose of the suit. In this con- 
nection reference may also be made to the 
provisions of s. 6 of the Court Fees Act, 
which imposes on Courts the duty of not 
receiving a document of any of the kinds 
specified as chargeable in the first or 
second schedule of the Act unless in respect 
of such document there be paid a fee of 
an amount not less than that indicated by 
either of the said schedules as the proper 
fees for such a document. Emphasis was 
laid on the words used in Art. 17 (iii), 
namely “to obtain a declaration where no 
consequential relief is prayed for”. In my 
opinion even though a consequential relief 
may not be expressly prayed for, yet if 
such a relief is implicit in the declaration 
and i8 & necessary consequence of it, it 
musi be deemed to be included within the 
declaration prayed for in the suit. When 
.a person who is a partly to a partition 
decree asks for a declaration about the 
decree being illegal and void, the grant 
of such -a declaration in his favour neces- 
sarily has the effect of setting aside the 
decree and relieving him of the obligations 
under it. I am therefore of opinion that 
the declaration claimed by the plaintiffs in 
the present suit carries with it the conse- 
quential relief of the setting aside of the 
decree, the plain object of the plaintiffs 
is to relieve themselves of the liability for 
payment of the sum of Rs. 8,748-6-0, In 
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fact the learned Counsel’ for the plaintiffs- 
appellants had frankly admitted this. It is 
also worthy of note that though in order 
to evade the payment ad valorem court- 
fee, the plaintifis have not claimed any 
relief by way of injunction, yet they had 
tried to secure that object by getting an 
order from the lower Court, and again . 
from this Court, for stay of confirmation 
of the sale which has taken place in execu- 
tion of the previous decree. It is obvious. 
that if the plaintiffs succeed in getting the 
declaration, the effect of it would be to wipe 
out the decree and the sale which has taken 
place in execution of it. I might also point 
out that as was held in Deokali Koer v. 
Kedar Nath, I. L. R. 39 Cal. 704 (8) the de- 
clatation sought in this case does not relate 
either to the plaintiff's legal character or to 
any right as to any property, and is not there- 
fore one contemplated by s. 42 of the 
In this view of the 
matter also the present suit cannot be 
regarded as “a suit to obtain a declaratory 
decree where no consequential relief is 
prayed”. 

For the above reasons my answer to the 
question referred to the Full Bench is as 
follows: 

1. The question of the proper court-fee 
payable in a suit is to be determined on the 
substance of the claim to be gathered from 
the whole plaint, and not merely on the 
language of the relief claimed in the 
plaint. l 

2. A consequential relief should be 
deemed to be implied in the prayer for 
the declaration claimed in the present suit, 
and the plaint should therefore bear an 
ad valorem court-fee under s. 7 (tv) (e) of 
the Court Fees Act. 

Smith, J.—(O32tober 18, 1937).—I have 
read the judgment of his Lordship the Chief 
Judge. He has elaborately discussed the 
voluminous case-‘law bearing upon the 
points at issue, and has shown that itis 
veiy conflicting. The view he has taken is- 
substantially the same as that which was 
taken by a Bench of this Oourt, of which I 
was a member, in the decision reported in 
Mathura Prasad alias Mathura v. Ram Lall 
and others, 11 O. W. N. 1292 (5). In that 
case we followed the decision in Deokali 
Koer v. Kedar Nath, 1. L. R.,39 Calcutta 704 
(8) which has been quoted with approval by 
his Lordship the Chief Judge in the pre- 
sent case. I would therefore answer the 
questions referred to the Full Bench in. 
manner in which his Lordship the Chief 
Judge has answered them. 
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Hasan, J.—{October 21, 1937).— Although 
there is conflict of judicial opinion on the 
first of the questions referred to the Full 
Bench, nevertheless I think that the rea- 
sons for answering that question in the 
manner in which it has been answered by 
the Hon. the Chief Judge far outweigh 
those that can be advanced forthe opposite 
view. J, therefore, concur in the answers 
to the questions given by my Lord the 
Chief Judge. 

D. Question answered. 
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NAGPUR HIGH COURT 
Griminal Revision Application No. 262 
of 1937 
August 4, 1937 

GRILLE, J. 
HARSWARUP—Acotsep—A PPLIOANT 
VETSUS 
<. EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 345, 
(2) (1) (7)—Offence under s. 420, Penal Code Act 
XLV.of 1860), if can be compounded before challan 
by Police is put up—Criminal Trial—Magistrate 
held did exercise his own judgment and did not base 
at on Police report. 

An offence under s. 420 of the Penal Code 
can only be compounded with the permssion of 
the Court and an argument that it can be com 
pounded without permission before the challan 
is put up by the Police would amount to take the 
offence out of the category of the offences mentioned 
in sub-s. (2) and put it within the category of 
those mentioned in sub-s. (1) of s. 345 of the Crimi- 
nal Procedure Code. Sub-section (7) of that section 
lays down that no offence shall be compounded 
except as provided by that section, and any arrange- 
ment entered into between the parties before the 
case comes into Oourt at all is ineffective. When 
the case had been challaned, it is open to the 
parties to renew their application for compounding 
but then composition can only be effected with 
the consent of the Court. 

Where the Magistrate hae not abdicated his own 
judgment in favour of that of the Police whose 
opinion he invited on the question whether the 
compounding should be allowed, and after receiving 
the reply of the Polics, he hears arguments on both 
sides, he cannot be said to have not exercised his 
own judgment. Partapsingh v. Emperor (1) distin- 
guished. 

Or. R. App. of ths order of the Court 
of the District Magistrate, Baleghat, dated 
May 10, 1937, in Criminal Revision No. 10 
of 1937, contirming the order of the Court 
of the Head-Quarters Magistrate, Balaghat, 
dated May 10, 1937, in Oriminal Case 
No. 34 of 1937. 


Mr. B. L. Gupta, for the Applicant. 


Mr. J. Sen, Government Pleader, for the 
Crown. | 


Order.—One Dhaniram, a resident in 
the Balagnat District, answered an adver- 
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tisement in a magazine inserted by the 
present applicant who offered harmoniums 
for sale V.-P.P. He ordered a harmonium 
and received a registered V.P.P. cover, 
and it is in respect of this that Dhani- 
ram made a complaint to the Police and 
obtained a. stoppage of the payment which 
would have been made through the postal 
authorities to the applicant. The appli- 
cants uncle then Visited Dhaniram and 
a compromise was arrived at between them 
on a payment of Rs. 50 to Dhaniram 
who professed himself satisfied, and they 
approached the D.S. P., Balaghat, with the 
request that the proceedings should be 
dropped. This the D. S. P. declined to do 
end a challan was put up before the 
Headquarters Magistrate, Balaghat, under 
s. 420 of the Indian Penal Code. The 
parties then renewed their application to 
compound the case, urging inthe first place 
that the case had already been compound- 
ed and that the Court had no jurisdiction, 
and in the next place that, if it were 
held that permission to compound was 
necessary, composition should be allowed. 
The Magistrate referred the matter to the 
police for opinion. The Police were agaiust 
composition, and the Magistrate then pro- 
ceeded to hear arguments on both sides 
and after having heard arguments declined 
to allow composition and also declined to 
defer his orders until the allegations made 
against the present applicant by the 
Police were substantiated. The District 
Magistrate was approached to refer the 
matter to this Court, as it was said that 
important questions of law wereinvolved. 
The District Magistrate declined to do 
so and this application by the accused is 
the result. 

It is contended that, as the matter had 
already been compounded before the challan 
was put up by the Police, no permission 
of the Gourt was necessary, as the Court 
was not seized of the case, and that all 
that the Court had to do was to record 
the fact of the compromise. This is an 
entirely mistaken view of the law. An 
offence under s. 420 of the Indian Penal 
Code, can only be compounded with the 
permission of the Court, and the effect of 
the argument is to take the offence outof 
the category of the offences mentioned in 
sub-s. (2) and put it within the category 
of those mentioned in sub-s. (1) of 5.345 
of the Criminal Procednre Code. Sub:s. 
(7) of that section lays down that no 
ffence shall be compounded except as 
provided by that section, and it is per- 
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fectly clear that any arrangement entered 
into between Dhaniram and the applicant 
before the case came into Court at all is 
ineffective. When the case had been 
challenged, it was open to the parties to 
renew their application as indeed they 
did, but then composition could only be 
effected with the consent of the Court, 
which was refused. 

It is then argued that the Court has 
acted in contravention of the directions 
given by me in Partapsingh v. Emperor 
(1). I did not liy down in that case that 
the Magistrate's action in calling upon 
the opinion of the Police was illegal but 
that in the circumstances it was improper 
and reprehensible In the case before me 
the Magistrate certainly has not abdicat- 
ed his orn judgment in favour of that 
of the Police as in the case cited, and 
ib is presumed tbat he asked the opinion 
of the police asthe Police themselves had 
already been approached by the parties 
before the case came into Court at all, 
After receiving the reply of the Police he 
heard arguments on both sides, and it is 
yuite clear that, he did exercise his own 
judgment and has not been subservient 
to the opinion of the Police in this matter. 


The Magistrate is perfectly correct in re- 


fusing to delay matters until the sus- 
Picions of the Police were substantiated. 
The application in revision was admitted 
and a Rule issued as upon the meagre 
facts on the record it appeared that there 
might be a case for according sanction 
to compromise. Unfortunately the learned 
Counsel has been left entirely uninstructed 
on the facts of the case and has argued 
on points of law only. Dhaniram who 
has appeared by Counsel, although he 
supports the applicant and desires that the 
cass should be compromised, has instructed 
his Counsel on a point of fact which 
appears to be entirely at variance with 
the applicants own case as appearing on 
the record. In the circumstances it ig 
certainly most undesirable that this Court 
should consider the question whether sanc- 
tion should at present be given to a 
compromise or no, It is of course open 
to the trial Court at any time to give 
effect to the compromise petition, should 
it be renewed and should it appear desir- 
able to do so. The result is that the Rule 
is discharged and the trial must proceed. 
D. Rule discharged. 


(1) AIR 1937 Nag. 114; 169 Ind. Cas, 33, IL R 
1937 Nag, 183; 9 RN 291; 38 Or L J 689. 
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-MADRAS HIGH COURT 
ivil Revision Petition No. 693 of 1935 
February 19, 1937 
Horwi th, J. 

M. P. S. Syed MUHAMMAD SALINU 
ROW THER—Petitroner 
ve TSUS 
Syed SULTAN MOIDEEN SAHIB 
_ AND ANCTuER—OpposITe PARTIES 

Religious Endowments Act (XX of 1863), s. 10— 
Scope of-—-Vacancy—How to be filled up—kemaining 
members, tf authorized to fill up vacancy on failure 
of District Judge to fill it up. 

Section 10, Religious Endowments Act, refers only 
to the remaining members of the Committee and 
not tothe Committee, The reference in s. 10 to the 
remaining members emphasizes the fact that the 
remaining members are not the Committee; and go 
it is not thecorporate body of the Committee that 
fills up this vacancy but the surviving members, 
Nevertheless, remaining members.are a select body 
given statutory powers under the section to fill up 
the existing vacancy ; so that the nature of this 
body is very similar to that of a corporation with 
one sole object and power. Hence the ordinary rule 
that the opinion of a majority suffices, would pre- 
vail. It may be trus that the power of the members 
is derived from the District Judge in the sense that 
they obtain the power to fill the vacancy in the 
event of the District Judge declining todo so; but 
their power is an alternative power and once the 
District Judge fails to exercise his power to fill the. 
vacancy, theother provision of s. 10 operates, under 
which the remaining members of the Committee 
are empowered to fll the vacancy. They are not a 
certain number of specified persons but such mem- 
bers of the Committee as are still alive, 

O.R P. from the order of the District 
Court, Tinnevelly, dated January 31, 19392, 

Messrs. B. Pocker and K. T. M. Ahmed 
Ibrahim, for the Petitioner. 

Mr. S. Ramachandra Iyer, for the Opposite 


Parties. 


Order.—A vacancy occurred in the 
Tinnevelly District Mosque Committee. 
Under s. 10, Religious Endowments Act 
of 1863, all persons interested can elect a 
member to fill the vacancy. If that ig not 
done within three months, the Civil Court, 
on the application of any person, may 
appoint a person to fill the vacancy. In the 
present case the District Judge of Tinnevel- 
ly was moved to fill this vacancy; but 
he declined to do so, and ordered that 
the vacancy be forthwith filled up by the 
Temaining members of the Committee. 
Applications for the vacant post put in 
before the District Judge were forwarded 
to the Committee for consideration and 
notices were affixed to the principal 
mosques inthe District and in the office 
of the Committee. Before the meeting, 
notices went to all the four members of the 
Committee but one refused to attend. He 
wrote a letter to the Court stating tha 
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me was quite sure that the remaining 
hree members intended to appoint the 
wetitioner and tbat he had no intention of 
attending the meeting as he did not agree 
with them. The remaining three members 
appointed the petitioner. A number of 
«disappointed candidates thereupon moved 
tthe District Judge to declare that the 
vacancy had not been filled by the Com- 
mittee and to appoint a suitable person 


himself. The District Judge came to the - 


conclusion that a plain reading of s. 10 
showed that the vacancy can be filled up 
only by the unanimous assent of the 
members. He further concluded from the 
evidence of one of the members of the 
Committee (P. W. No.3), who took part in 
the selection, thatthe claims of ail the 
applicants had not been properly consider- 
ed. He, therefore, heid that the peti- 
tioner had not been appointed by the 
Committee and proceeded under s. 10 to 
fill the vacancy himself by appointing the 
respondent. 

The main point for consideraiion in 
this petition is whether it was necessary 
for all the four remaining members of the 
Committee to be unanimous in their selec- 
tion. I need not refer to the very many 
cases cited by Mr. Pocker for the peti- 
tioner, because they relate to acis of a 
corporate body such asthe Committee itself 
was; and itis not even necessary fo con- 
sider whether the Committee could have 
functioned after one of its members was 
dead, although it may be said in passing 
that Senthalva v Manjanna Shetty (1) is 
an authority for the position that when a 
member of the Committee dies, the remain- 
ing members do not constitute a Com- 
mittee and cannot act as such. The very 
wording of s. 10 shows that it has reference 
only to the remaining members of the 
Committee and not to the Committee. A 
corporation is more than the sum of its 
members and has certain powers as a body 
not possessed by the members of the corpora- 
tion. The reference in s. 10 to the remain- 
ing members emphasizes the fact that the 
remaining members are not the Committee; 
and soit is not the corporate body of the 
Committee that fills up this vacancy but 
surviving members. Nevertheless, it seems 
tome that these four remaining members 
were a select body given statutory powers 
under the section to flj up the existing 
vacancy ; so that the nature of this body 
is very similar to that of a corporation with 


(1) 34 M 1; 7 Ind. Cas. 754; 20 MLJ8M4; 8ML T 
213; (1910) M W N 608, 
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one sole object and power. In Halsbury: 
Vol. 8, p. 53 (2nd Edition), s. 90, are set out 
the powers of a select body; and itis seen 
that in important respects a select body 
resembles a corporation, in that acts can 
be performed; for example, not merely 
by the members acting unanimously, 
but by a majority of those present if 
more than the majority of the members 
are present. 

It is argued that a select body can 
derive its powers only from the corpora- 
tion’ itself; but I do not think that the 
term ‘select body’ need be limited to a 
Committee of a corporation, I do not see 
why a select body should not be given 
special statutory powers such as have been 
given to the remaining members of the 
Committee under s. 10, Religious Endow- 
ments Act. In Masan Raza Sahib v. 
Hasan Ali Sahib (2) it was held in a case 
somewhat similar to the present that the 
electoral body was a select body which 
had the well-recognized powers todo acts 
approved by a majority present, if more 
than a majority of the members were 
present at the meeting. There, a Committee 
of five persons and three mutawailis 
formed an electoral body; and if a muta- 
walli died, the remaining mutawallts and 
the five membersof the Committee could 
elect a mutawalli to fill the vacancy. It 
was held there that all that was necessary 
was thata majority of this electoral body 
should be present and that a majority of 
th.se present should bein favour of the 
candidate elected. That case is sought to 
be distinguished on the ground; that an 
election was spoken of and that an election 
implies that there should be some differ-- 
ence of opinion among the members of the 
electoral body. However that may be, it 
was the finding of the Bench which tried 
that case that the body was a select bcdy 
as ordinarily understood at common law. 
This decision is an important one, as it is 
the only case quoted on either side that 
has any real bearing on the question under 
discussion. The duty of filling up this 
vacancy was clearly conferred upon these 
four members as a body; and it would, 
therefore, seem that the ordinary rule that 
the opinion of a majority suffices, would 
prevail. Mr. Ramachandra Iyer has sought 
to assimilate the position of these four 
members of the Committee to that of 
trustees who have been delegated authority 


(2) 40 M 941; 38 Ind. Cas, 528; A IR 1918 Mad. 


1131: 33 M Ld34% 5 L W 419; (917)M W N 
38 
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by the founder of a trust, the equivalent 
of the founder of the trust being the 
District Judge who, itis said, has delegat- 
ed this authority to four specific persons. 
I do not think that this argument flows 
happily from the wording of the section. 
{t may be true that the power of the 
members is derived from the District Judge 
in the sense that they obtained the power 
to fillthe vacancy in the event of the 
District Judge declining to do so ; but their 
power is an alternative power and once the 
District Judge fails to exercise his 
power to fill the vacancy, the other provi- 


sion of s. 10 operates, under which the 
remaining members of the Oommittee 
are empowered to fill the vacancy. 


They are not four specified persons but 
such members of the Committee as are 
stili alive. 

The other ground on which the learned 
District Judge has declared that no elec- 
tion has been held is that from the evi- 
dence ofone of the members of the Com- 
mittee (P. W. No. 3, it would appear that 
the proceedings of the members were of 
a rather summary nature. According to 
P. W. No.3, the President and the other 
members of the Committee wished the peti- 
tioner to be appointed and asked him if he 
agreed. After he had seen the words of 
the resolution thus written down, he 
suggested that the other applicants might 
be interviewed. The other two members 
replied that the petitioner was a suitable 
man and ihat there was no need to see the 
others. Even if this account be true, I 
do not think that it was necessary for the 
Committee to carefully read over the appli- 
cations of all the candidates. They knew 
what men were available and what were 
their qualifications ; and it was quite natural 
that they should have thought as soon as 
the vacancy came into existence that one 
person was more fitted to fill the vacancy 
than another. Even ifit be true that they 
were actuated by the knowledge that the 
petitioner was amenable to their influence, 
their election would not be void, especially 
as it cannot besaid that the petitioner is 
unsuitable for the office. It seems better 
that the members should select some person 
with whom they can work rather than one 
more intelligent and capable with whom 
. they could not get onin Committee. The 
District Judge would perhaps have been 
well advised to have considered the volume 
of protest from all the candidates for 


the office and not. to have referred the. 


matter to the surviving members of the 
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Committee ; but having done sn, he cannot 
express dissatisfaction with their choice 
and attempt to over-ride their decision and 
avoid it. 

It is with some reluctance that I inter- 
fere with the order of the learned District 
Judge on this point, arrived at by him 
after a Careful consideration of the law, 
which is singularly lacking in authority, 
and of the conduct of the remaining 


members of the Committee ; but I feel that 


he has proceeded on wrong principles and 
has expected from the members of the 
Committee a judicial impartiality such as 
is not to be expected from a Committee of 
this nature. The petition is, therefore, 
allowed, the order of the District Judge 
set aside, and the selection by the Committee 
cf the petitioner restored. No order as to 
costs. 


A-N. Petition allowed., 
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BOMBAY HIGH COURT 
QGivil Revision Application No. 388 of 1936 
February 25, 1937 
BARLEE AND TYABJI: JJ. 
CHUNILAL RAICHAND — APPLICANT 


versus 
BROACH URBAN CO-OPERATIVE BANK, 


Lrp.— OPPONENTS. 

Civil Procedure Code (Act V of 1998), s. 73~—Scope 
of— Same judgment-debtor”’-—One decree against 
person and another against his legal representative 
after his death—Decrees founded on liability of 
ee ees whether against same judgment- 

ebtor. 

Section 73, Civil Procedure Code, provides for one 
particular case in order to entitle the decree-holders 
to apply for rateable distribution and that is that 
the decrees must be against the same judgment- 
debtor. The Oourts have no jurisdiction to expand 
the provision of the section. 

A decree passed against a person and another decree 
passed, after his death against his legal represen- 
tative, cannot be said to be decrees against the same 
judgment-debtor, eventhough both the decrees are 
ultimately founded on a liability resting on the 
deceased. Govind Abaji v. Mohoniraj Vinayak (1) 
followed, Rama Krishna Chettiar v. Kasi Vishwa- 
nathan Chettiar (2), dissented from. 

C. R. App. against an order of the District 
Judge, Broach and Panch Mahals, in C. A. 
No. 21 of 1936. 

Mr. B. G. Thakor, for the Applicant. 

Mr. H. D. Thakor, for the Opponent 


(No. 4). z 
Barlee, J.—The question which we 
have to decide is whether we should refer 
this case to a Full Bench for re-considera- 
tion of the ruling of this Court in Govind 
Abaji v. Mohoniraj Vinayak (1), in view 


(1) 25 B 494; 3 Bom. LR 407. 
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of the subsequent decision of a Fult Bench 
of the Madras High Court in Rama 
Krishan Chettiar v. Kasi Vishwanathan 
Chettiar (2). The question concerns the 
interpretation of s. 73, Civil Procedure 
Code, which provides for rateable distribu- 
„tion amougst decree-holders of assets held 
by a Court. Such assets have to be rate- 
ably distributed amongst such persons as 
have applied to the Court for the execu- 
tion of decrees passed against the same 
judgment-debtor. Now in Govind Abaji v. 
Mohoniraj Vinayak (1) a decree had been 
obtained by Mohoniraj against one Bhau 
Babaji; Bhau died snortly after and his 
son Kashinath was placed on the record 
as his legal representative; meantime 
Govind Abaji obtained a decree against 
Kashinath as the legal representative of 
the estate of his father Bhau and applied 
under s. 295 (now s, 73) to share rateably 
in the proceeds. The trial Court rejected 
the application and Govind Abaji later 
came before this Court in revision, when 
Sir Lawrence Jenkins, C.J. and Chanda- 
varkar, J. decided that there was no Case 
made out for arateable distribution. The 
learned Chief Justice's judgment is very 
short. He says (page 496*): 

“In my opinion no case is made for a rateable 
distribution under 8, 295. . It 1s useless to 
speculate as to any other test than that which the 
section itself provides, and that test is stated in 
the plainest terms. So far as the present case goes, 
it is enough to say that the money decrees must be 
against the same judgment-debtor. Here, however one 


decree is against Bhau Babaji Jangam and the 
other is against his son Kashinath." 


In the present case the petitioner 
obtained a decree against one Jorbhai and 
after his death defendant No. .4, the Broacu 
Urban Co-operative Bank, obtained a 
decree against the widows of Jorbhai to 
recover money due to the bank by Jorbhal. 
Therefore, the two decrees were not passed 
against the same judgment-debtor and the 
position is exactly the same as that io 
Govind Abaji v. Mohoniraj Vinayak ıl). 
Tae Judges who decided tne Madras Full 
Bench case were of opinion that toe view 
taken inour Court was too narrow. Pand- 
rang Row, J. suys (page 97T): 

“In neither of these two cases, Govind Abaji v. 
Mohoniraj Vinayak (1) and Srinivasa Atyangar v. 
Kanthimathi Ammal 3), was any reference made to 
the objects of s. 73, Uivu Procedure Uode.” 


(2) 59 M 93; 159 Ind. Cas. 501;A I R 1936 Mad 
40; 69M LJ 711; (1935) M WN 960; 42 L W gèp 
8 R M 506 (F B). 

(3) 33 M 465; 5 Ind. Cas. 917; 7 M L T 157. 


*Page of 25 B.—[td.] 
{Page of 59 M.—[Ha.] 
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Later on he savs (page 93*) : 

In Nilmoni v Hiralal (1) the fact that both the 
decrees were capable of execution against the same 
estate was held to be a sufficient reason for ecn- 
cluding thatthe decrees may without unduly strain- 
ing the language of s. 73, Civil Procedure Code, 
pee as passed against the same judgment- 

ebtor, .. 3 


This view had been considered but 
discarded in our Court. Cornish, J., stated 
(page 100%): 

“The notion underlying these principles is that 
the legal representative takes the place of the 
deceased and is under the obligation which lay upon 
the deceased of paying lawful -claims against the 
deceased out of the deceased's assets.” 


This is no doubt correct, but haraly 
relevant. It explains why the Legislature 
should have provided for a case of this 
sort. Bui the fact remains that s. 295, 
Civil Procedure Code, did not provide for 
a case of this nature. It provided for one 
case only where there are two or more 
decrees passed against the same judgment- 
debtor; and though after that decision, 
which was delivered in 1901, the Civil Pro- 
cedure Code of 1882 was repealed and re- 
enacted and Sir Lawrences Jenkins himself 
was a member of the Special Committee on 
the Bill, the Legislature neglected to take 
the opportunity of changiug the words of 
the section. In my opinion the Madras in: 
terpretation is not justified by the words 
of the section, and since the Legislature 
has not cared to amend it, we must accept 
ib as it is unamended and must follow 
ths case in Govind Abaji v. Mohoniraj 
Vinayak (1). The Rule is, therefore, dis- 
charged with cosis. 

Tyabji, JI agree. We are invited to 
tefer the question to a Full Bench on the 
ground that the decision in Govind Abaji 
v. Mohuniray Vinayak (1) requires to be 
reconsidered, especially in view of the 
decision in Rama Krishna Chettiar v. Kasi 
Vishwanathan Chettiar (2). In Govind 
Abaji v. Mohoniraj Vinayak (1) it was held 
that the rule laid down in s. 295, Civil 
Procedure Code of 1882 (which corresponds 
to s. 73 of the present Code) must be 
construed in accordance with the language 
of the Legislature. Sir Lawrence Jenkins 
observes: “It is useless to speculate as 
to any other test than that which the section 
itself provides”; and he goes onto say: 
“that testis stated in the plainest terms”. 
The test provided by the section is that the 
decrees in execution of which the assets 
may be rateably distributed, must be 
decrees against the same judgment-debtor. 
ae 27C L J 100; 43 Ind. Oas. 452; AIR 1918 Cal. 


= ages of 59 M.—[ Hd] 
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Sir Lawrence Jenkins shortly states that 


the judgment-debtor cannot be said to be | 


the same when the earlier decree is against 
the deceased and the second decree is 
against the legal representative .of the 
deceased—notwithstanding that both de- 
crees are ultimately founded on a liability 
resting upon the deceased. Chandavarkar, J. 
who agreed with Sir Lawrence Jenkins, 
elaborates the reasoning. He refers in 
particular to the phraseology of the Oode 
where the expression ‘judgment-debtor’ is 
defined, and to s. 234 corresponding to 
s. 50 of the present Ocde. He comes in 
the result to the same conclusion as Sir 
Lawrence Jenkins, viz, that a decree 
obtained against A must be construed as 
a decree against a different judgment- 
debtor from a decree obtained against the 
legal representatives of A. | 
The petitioner before us relies mainly 
upon the reasoning of the Full Bench case 
decided by the Madras High Court to which 
I havetalready referred. Shortly stated the 
reasoning comes to this that though s. 73 
refers to ‘the same judgment debtor’, yet 
the reason why the section is enacted and 
the object of the section apply not only to 
decrees against the same judgment debtor, 
but toa wider class of decrees, viz., to all 
decrees capable of execution against the 
same estate; and that on this ground 
although the wording of s. 73 provides 
that the decrees must be against ‘the same 
judgment-debtor’, the section must be con- 
strued as if it provided that decrees capable 
of execution against the same estate must 
result in the assets being rateably distribut- 
ed amongst all the decree-holders. It 
seems to me that the Oourts have no juris- 
diction to expand in this manner a legis- 
lative provision such as s. 73. The section 
provides for one particular case. Another 
case (considered from what the Court con- 
ceives to be the object with which s. 73 
is enacted) may stand on the same footing. 
But this is no ground for assuming juris- 
diction to decide the other case, for which 
no provision has been made by the Legis- 
lature, as if it had been provided for by 
the Legislature. My learned brother has 
pointed out that one of the Judges taking 
part in the decision in Covind Abaji v. 
Mohoniraji Vinayak (1) was Sir Lawrence 
Jenkins and that after the decision he sat 
on the Special Committee for revising the 
Civil Procedure Code; and yet the Oode 
was not altered soas to provide for such 
cases. ; 
If once the Courts proceed on the basis 
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that is suggested, wemay be invited tc 
proceed similarly on an infinite number of 
grounds. Every matter referred toins. 73 
may then be liable to be substituted by 
other matters which the Court may consider 
to stand on asimilar footing. Section 731 
may thus he expanded infinitely in aly 
directions, by a precess of the permutatiors 
and combination of conditions which it 
may be argued stand on principle on the 
same basis as the particular condition 
expressly referred to by the Legislature. 
But that is a power that the Courts can- 
not assume to themselves—for all the 
prayers and tears of the pariy who for 
the time being suffers from this limitation 
upon the functions and powers of the 
Court. It seems to me, therefore, that taking 
the law asit islaid down in s. 73 —and 
not the law as it might have been if the 
section had not restricted its termsin the 
manner in waich itis restricted—no other 
decision could have been arrived at than 
that contained in Govind Abaji v. Mohoniraj 
Vinayak (1), and it is useless to speculate 
whether other circumstancesare so similar 
to those mentioned in s. 73 that the 
Legislature ought to provide that a similar 
rule ought to govern the other circum- 
stances. I agree, therefore, that we ought 
to follow Govind Abaj v. Mohonira; 
Vinayak (1) and that there is no reason 
why the case should be referred to a Full 
Bench. 
D. Rule discharged, 
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OUDH CHIEF COURT 
Second Civil Appeal No. 153 of 1935 
October 21, 1937 
SMITH AND MADELEY, JJ. 
Thakur RAMESHAR BUX SINGH 
AND OTHERS—DEFENDANTS — 
-—APPELLANTS 
versus 
Thakurain PATRAJ KUER —PLAINTIFF 
AND ANOTHER — DEFENDANTS — 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 60—Suzt against Hindu wi founded on per- 
sonal debt—Decree, nature of—Execution of such 
decree—Sale conveys only her own interest—Decree, 
when operates against estate—Auction-purchaser, 
position of, after death of widow -Creditor of 
estate, if can bring suit for declaration under 
0. XXI, r. 60—Hindu Law—Widow. | 
Where a suit againsta Hindu female heir is 
founded upon a purely personal debt or contract of 
her own, the decreecan only be against her own 
personal property and a sale in execution of such 
a decree can only convey her own interest in 
the property, and in order that a decree: may 
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operate against the estate, the suit must be so 
framed as to show that itis not merely a personal 
demand upon the female in possession, but that it 
is Intended to bind the entire estate and the in- 
tereste of all those who come after her. 

Hindu widow has two kinds of interests in the 
estate:—(1) a limited interest for her life-time, and 
_ (2; an unlimited interest as representing the whole 

estate It is possible for either of these, two to be sold 
in execution of a decree, but a mere perusal of 
the sale certificate and the sale proclamation will 
not ordinarily show which of these two. interests 
was transferred to auction-purchaser. Nevertheless, 
if the interest transferred was merely the life-in- 
terest of the widow, nothing more than this can be 
conveyed to the auction-purchaser, and it follows 
that upon the death of the widow the interest of the 
auction-purchaser terminates. Even though he re- 
mains in possession, he does so without any right or 
title. _Where the right and title of the vendee has 
terminated,the sale-deed does not require to be set 
aside, Under O. XXI, r.63 0f the Code of Oivil 
Procedure, an attaching crediter can bring a suit 
for declaration that property is saleable in execu- 
tion of his decree against the estate when the 
property has been released owing to an objection, 
under O. XXI, r. 60, treating the sale-deed as a 
nullity. He cannot be debarred from showing 
by mere examination of record ofthe case that the 
nature of the interest transferred was a widow's 
limited interest. 

[Case-law referred to.] 

.O.A. against the order of the lat 
Sub-Judge of Baharaich, dated February 


0, 1935. 


Messrs. M. Wasim and Ali Mohammad, 
for the Appellants. 
Mr, kadha Krishna, for Respondent 


No. 1. 

Judgment.— This is an appeal against 
a decision of the first Subordinate Judge 
of Bahraich allowing an appeal against 
a decree of the Munsif of Qaisarganj, 
District Bahraich. 

The suit ‘was brought by Musammat 
Patra} Kuar, the present respondent, 
under O. XXI, r. 63, of the Code of Civil 
Procedure for a declaration that Chak 
Banarsi, patti Ram Kuer, Mohal Dharam- 
pore, Pergana Hisampore, is saleable in 
execution of her decree. The Munsif dis- 
missed the suit, but the lower Appellate 
Court decreed it. 

The circumstances which led up to the 
case are as follows. On June 19, 1911, 
Thakur Sukhraj Singh executed a mort- 
gage-deed for Rs. 14,000 in favour of 
Thakur Bisheshwar Bakhsh Singh, the 
husband of Musammat Patraj Kuar. Both 
the mortgagor and the mortgagee died. 
Thereafter Musammat Patraj Kuar as re- 
presentative ofthe mortgagee sued Musam- 
mat Ram Kuer, widow and representative 
of the mortgagor, on the basis of the 
mortgage and obtaincd a decree for sale 
of the mortgaged property. This decree 
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was dated February 15, 1927. The decree, 
however, wis only par ly satisfied by the sale 
of the mortgaged property. Musammit Ram 
Kuar died some time before 1930. In 1930 
Miusammat Patraj Kuar applied for, and ob- 
tained a personal decree against the assets 
of Thak.r Sukbraj] Siaga ituthe hand of 
Thakur Mahadeo Bakhsh Singh, defendant 
No. 6in tbis case, and next reversioner 
afterthe death of Musammat Ram Kuar, 
Musammat Patraj Kuer then attached 
the property now in suit. But in 1930 
one Jadunath Singh, father of defendants- 
appellants Nos. 1 to 5, had bought the 
prcperty in suitin execution of a decree 
in his favour against Musammat Ram 
Kuar in her personal capacity. When 
Musimmat Patraj Kuar attached this pro- 
perty, defendants Nos. 1 to 5 filed objections 
as heirs of their deceased father, Jadu- 
nath Singh, on the ground that they had 
b:ught the property at Court auction and 
it belonged to them. The objection was 
allowed, and tke prcperty was released 
irm attachment. Then Musammat Patraj 
Kuer brought this suit under O. XXI, 
r. 63 of the Code of Civil Procedure. 
Mahadeo Bakhsh Singh did not contest the 
suit, and he putin no appearance either in 
the lower Courts Or in this Court, 

Only two points have been argued in this 
appeal. Oneis whether the sale to Jadu- 
nath Singh is voidor only voidable after 
the death of the widow. The plaintiff-res- 
pondent argues that the sale was of the 
widow's interest only and after the death of 
the widow it is a mere nullity, and the 
contesting defendants are in no better 
position than that of trespassers. On the 
other hand, the defendants-appellants 
argue thatthe sale isnot a nullity after 
the death of the widow, but ismerely a 
voidable transaction, and that until it is 
avoided, they are the legal owners of the 
property. They further argue, (and this is 
second point), that the only person whocan 
avoid the sale-deed is the reversioner. 
They argue that voluntary and involuntary 
transfers by a Hindu widow are on exactly 
the same footing and tle same principles 
apply. A number of rulings have been 
cited by the learned Counsel for the appel- 
lants in support of the contention that in 
case of a voluntary transfer only the re 
versioner can get the sale-deed set aside. 

We need not gointo these rulings be- 
cause the learned Counsel for the plaintiff- 
respondent admits this principle of law to 
be correct. He admits that where the sale- 
deed purports to transfer the property 


96 


simpliciter, and does not limit the interest 
transferred to the widow's life-interest, only 
the reversioner can avcid the sale-deed. 
But le argues that it would be perfectly 
possib’e for a widow to transfer her life- 
interest expressly, and in such a case after 
the death of the widow the transferees 
would be in the position of trespassers. 
Similarly, he argues, in case of a Court 
auction the nature of the suit itself in- 
dicates what interest was sold, whether it 
was an unlimited interest, the suit having 
been decreed against the widow as repre- 
sentative of the whole estate, or whether 
it was the widow's limited interest, the sult 
having been decreed against the widow in 
her personal capacity only, and not as re- 
presentative of the whole estate. In the 
latter case he says that the auction-purcha- 
sersare in no better position than the 
holders of sale-deed transferring expressly 
the widow's life-interest only, and a credi- 
tor of the estate can get a declaration 
under O. XXI, r. 63.. of the Code of Oivil 
Procedure treating the sale-certificate as a 
nullity because the interest which it trans- 
ferred has ceased toexist. _ a 

We are of opinion that this contention is 
correct. In the case of Jadunath Singh V. 
Musammat Ram Kuar, the suit was against 
the widow personally, and not as repre- 
sentative of the whole estate. The contest- 
ing defendants in this present suit raised 
a plea that the money was borrowed for 
legal necessity, but this point was found 
against the defendants-appellants, and was 
not reagitated in the lower Appellate Court. 
It isclear, therefore, that the money was 
taken by the widow from Jadunath Singh 
in her personal capacity, and further that 
the suit was brought, anda decree obtain- 
ed, against her in her personal capacity. In 
Myne’s Hindu Law, para. 64], the effect of 
execution for the debt of a female is given 
thus: , 

“A gale in execution of a decree against a fe- 
male heiris merely an involuntary alienation, and 
will be judged of by the previous principles. 
Wheré the suit is founded upon a purely personal 
debt or contract of her own person and property 
‘and a sale in execution will only convey her 
own interest in the property. But even though 
the foundation of the decree be a liability which 
might bind the reversioners, that alone is not 
sufficient. The suit must be so framed as to show 
that it is not merely a personal demand upon the 
female in possession, but that it is intended to 
bind the entire estate, and the interest of all those 
who come after her, The reason of this is that, 
sithough in a suit brought to recover, or charge 
an estate of which a Hindu female is the proprie- 
tress, she will be defendant, represent and protect 
the estate, as well in respect of her own as of the 
reversionary interest; still, and on this very account, 
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the plaintiff is bound to” give notice that he is 
seeking s0 large a remedy, in order to put those 
who may be ultimately affected upon their guard, 
and to enable them to protect themselves, if, there- 
fore, the suit is framed so as only to cluima per- 
sonal decree against the heiress, the plaintiff will 
be relieved from the necessity of proving anything 
beyond her personal liability. But then the decree 
can only be executed against the female holder 
parna and against her limited interest in the 
an =; 


This proposition is also laid down in 
Pandit’ Narayan Singh and Others v. Raj- 
kumari Godabari Koerti and Others, 32 Ind. 
Cas. 580 (1) a Bench ruling of the Calcutta 


‘High Court: 


“Where a suit against a female heir is founded 
upon a purely personal debt or contract-of her 
own, the decree can only be against her own per- 
sonal property and a sale in execution of such a 
decree can only convey her own interest in the 
property.” 
and again, 

“In order that a decree may operate against the 
estate, the suitmust be so framed as to show that 
it is not merely a personal demand upon the female 
in possession, but that it is intended to bind the 
entire estate and interests of all those who come 
after her.” 

Jugal Kishore v. Jotendra Mohun Tagore 
and Others, I. L. R. 10 Cal. 985 (2) is to the 
same effect. Lalit Mohan Pal Roy v. Sri- 
mati Dayamoyt Roy Chowdharani, A. I. R. 
1927 P. C. 41 (3) lays it down that where 
a creditor files a suit against a limited 
owner as such, and not against the estate 
of the last male holder, and a decree is 
passed personally - against the limited 
owner, the decree and the auction-sale of 
property following thereon does not bind 
the reversioner, although the foundation 
of the decree be a liability which might 
bind the reversion. In Musammat Raj 
Kunwari and Others v. Musammat Rani 
Maharaj Kunwar, 1 O. W. N. 710 (A), it 
was held, at page 726*, that in. de- 
ciding whether a sale in execution of 
a mortgage decree against a Hindu 
widow would bind the reversioners or not 
the Court must look beyond the decree to 
the form of the suit, or possibly even to 
the terms of the bond itself. In Nagendra- 
bala Dassee v. Panchanan Mourie, I. L. R. 
60 Cal. 1236 (5) it was held that the 
expression “right, title and interest of a 


wv 32 Ind. Cas. 580;22 O LJ 400; A IR 1916 Cal. 
4 


(2) 10 O 985. 

(3) AIR 1927 PC 41; 105 Ind. Cas. 469; (1927) M 
W N95; 52 M L J 426; 29 Bom. L R 759; 25 L 
W 700,450 L J 404(P.C.) 

(4) 1 O W N 710; 82 Ind. Cas. £32; A I R 1925 
Oudh £43. 

(5) 60 O 123146; 149 Ind. Cas. 1053; A I R 1934 Cal, 

2: 6 R C 689 
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widow’, used in a sale proclamation, is 
ambiguous, and may indicate either the 
limited interest of the widow, 1. e., “widow's 
interest’, or “entire estate’. In order 
to determine what property passed by such 
a sale, the Court should apply tLe tests, 

(1) what was liable to be sold, and 

* (2) what in fact was sold? 

It is clear from all these authorities that 
a widow has two kinds of interest in the 
estate: — 

W a limited interest for her lifetime, 
an 

(2) an unlimited interest as representing 
the whole estate. 

-~ It is possible for either of these two to 
be sold in execution. of a decree, but a mere 
perusal of the sale certificate and the sale 
proclamation will not ordinarily show which 
of these two interests was transferred to 
auction-purchaser. Nevertheless, if the in- 
terest transferred was merely the life- 
interest of the widow, nothing more than 
this can be conveyed to the auction-pur- 
chaser, and it follows that upon the death 
of the widow the interest of the auction- 
purchaser terminates. Even though he re- 
mains in possession, he does so without any 
right or title. It is urged on behalf of 
the appellants that only the reversioner 
has the right of bringing a suit to set 
aside a sale, whether it be voluntary or 
involuntary. But 
where the right and title of the vendee 
has terminated, the sale-deed does not re- 
quire to be set aside. Under O. XXI, r. 63, 
of the Oode of Civil Procedure, an attach- 
ing creditorcan bring a suit for decla- 
ration when the property has been released, 
owing to an objection, under O. XXI, r. 60. 
The plaintiff in this case, therefore, clearly 
had a right of suit under O. XXI, r. 63 of 
the Code of Oivil Procedure. We do not 
think that she can be debarred from show- 
ing by mere examination of record of the 
case that the nature of the interst transfer- 
red was a widow's limited interest. How 
far she should be allowed to go behind the 
record to the underlying facts, it is not 
necessary to decide in this case. An ana- 
logous case which has been particularly 
relied upon by the lower Appellate Court 


is Jugal Kishore v. Jotendra Mohan 
Tagore, I. L. R. 10 Cal. 985 (2) cited 
above. Of all these decisions this 


appears to have been ihe only one where 
the suit was brought by any other person 
than the reversioner. In this case it ap- 
pears that the plaintiff-appellant was the 
purchaser of the interest of one Behari Lal, 
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it appears tous that. 
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the heir in reversion, and it is argued on 
behalf of the appellants in the present case 
that this being so,he wasthe representa- 
tive of the reversioner, and that his bring- 
ing the suit wasno exception to the general 
rale that only the reversioner can get a sale 
by a Hindu widow set aside. For the 
reasons given above, we do ‘not think that 
this argument can affect the present case 
because the interest of the appellants had 
already terminated when the suit was 
brought, and a cursory examination of the 
proceedings which led up to the sale was 
sufficient to show that only the widow's in- 
terest had been transferred. 

We, therefore, dismiss this appeal with 
costs. 

D. Appeal dismissed. 
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NAGPUR HIGH COURT 
First Civil Appeal No. 30-B of 1934 
October 28, 1936 
Stonz, C. J. AND NIYOGI, J. 
TOTARAM KRISHNA PATIL 
~~ PLAINTIFE-— APPELLANT 
versus 
Musammat RAHIMAT BI AND oTsERs— 


— DEFENDANTS— RESPONDENTS 

Registration Act (XVI of 1908), s. 33— At the 
time aforesaid” in s. 33 (1) (c), relate to time in 3.33 
(1) (a)—Mortgage-deed presented for registration, by 
agent, while principal is residing in British India—~ 
Presentation whether proper—Plea of defect in pre- 
sentation not raised before Registering Officer or 
trial Court—Whether can be allowed to be raised in 


appeal. 

In s. 33(1) (c), Registration Act, the words “at 
the time aforesaid” are not related back to s. 32 which 
speaks about presentation, but obviously relate to the 
time mentioned in 8.33 (1) (a), viz., at the time of exe- 
cuting the power-of-attorney. In a mortgage suit the 
fact that the principal was residing in British India 
at the time of presentation of mortgage-deed for re- 
gistration by agent ceases to have any relevance, 
unless the power-of-attorney was drafted in such a 
way astocause it to cease to be operative if and 
when the principal returned to India. Chotey Lal 
v. Collector of Moradabad \1), referred to, Venkatap- 

ayya v. N gai Venkataranga (3), distinguished 

. 28, col. 2. 

Pind where sucha plea as to want of proper pre- 
sentation is raised neither before the Registering 
Officer nor before the trial Court, it being a purely 
technical plea, the Appellate Court can in its 
discretion, refuse it to be raised in appeal. 


F.C. A. from the decree of the Court of 
the Additional District Judge, Khamgaon, 
dated’ April 21, 1934, in O. 8. No. 6 of 
1930, 


Messrs. M. B. Kinkhede, R. B. and P.N. 
Rudra, for the Appellant, 


£ 


y8 


: Messrs. T. J, Kedar, K. B. Sheorey G. A. 

L., A.V. Khare and W. B Pendharkar, for 
the Respondents. 
Judgment. — This isa plaintiff's appeal 
in a sult upon a morigage (Ex. P-1) dated 
June 15, 1927. The suit hag been dis- 
missed on the ground that the mortgage 
document has‘ not been duly registered, 
and, accordingly, cannot be admitted as 
evidence. The mortgage deed in question 
has, in fact, been registered; butit is said 
that it was not presented by an agent 
duly authorised at the time of presenta- 
tion. The circumstances are a little pecu- 
har, and Mr. Kedar for the ‘respondents 
does not,in our opinion, quite properly 
attempt to support the judgment along the 
lines relied on by the learned trial Judge. 
But in order that the case may be under- 
stood, it is necessary to staie the course 
which the learned trial Judge has pursued, 
consider the argument addressed before 
us, and inquire whether that argument 
should, in the circumstances of this case, 
oy the first time on appeal be entertain- 
e Ed 

The plaintiff is a firm managed by one 
Tukaram Shankar Patil. The plaintiff firm 
is a joint family concern, and one of the 
members of that joint family, being Tuka- 
ram Shanker'’s uncle, is one Khushal Totaram 
Patil. Tukaram Shankar went to England 
to become 2 barrister and while in Eng- 
land, gave a power-of-attorney (Ex. P-7) 
in favour of Khushal Totaram. Khushal 


is the person who presented the mortgage | 


deed. The date of first presentation was 
September 28, 1927. At that time the 
mortgagor was not present, and the Sub- 
Registrar rejected the document. There 
was an appeal to the District Registrar. 
When the matter came before him, the 
mortgagor was present and admitted exe- 
cution, and the District Registrar, on 
November 12, 1927, directed the document 
to be admitted. The document was re- 
presented on November 16, 1927, and the 
date . of the document being June 15, 1927, 
it was five months and one day before 
lt was represented. The learned Judge 
came to the conclusion that it had not been 
presented at all duly, because the person 
both presenting and re-presenting was 
Khbushal; Khushal derived his power so to 
present and re-present from the power-of- 
attorney: the power-of-attorney ceased to 
be operative apparently, in the opinion of 
the learned Judge, when the principal re- 
turned to India; and the principal was in fact 
at Akola in India at all material dates, that 
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is, both on the date of presentation and repre- 


sentation. That conclusion seems to have 
been founded upon a mis-reading of s 33 


of the Indian Registration Act, whereby in’ 


s.33 (1) (c) the words “at the time afore- 
said’ are related back to s. 2 which 
speaks about presentation, whereas, in our 
opinion, the words “ar the time aforesaid” 
obviously relate to ihe time mentioned in 
33 (1) (a) viz, at the time of executing 
the power-of-attorney. The fact that the 
principal was residing in Britisk India at 
the time of presentation according:y, ceases 
to have any relevance, unless the power- 
of-ettorney was drafted in such a way as 
to cause it to cease to be operative if and 
when the principal returned to India. It 
is not suggested that it is so drafted, and 
as above observed, Counsel has abandoned 
that mode of approach in considering whe- 
ther in fact Khushal was a person authoriced 
to present this document for registration, 
and has taken the much more powerful 
line that on the true construction of the 
power-of-attorney in question, there is no 
power conferred upon Khushal to register 
this kind of document. 

There are two clauses that have to be 
construed, els. 5and 7. Clause 5 reads as 
follows: 

“To appear before any Registrar or Sub-Regist- 
rar or any other registering officers and to pre- 
sent for registration any deed or document already 
executed or that may hereafter be executed by me 
and to admit the execution of such document or 
documents and otherwise to do all acts, deeds, 


matters and things and get the said deed or docu- 
ment registered inthe form of law.” 

Clause 7 reads: 

“The said attorney will have the general power 
to represent me in the dealings of our joint family 
money-lending shop known as Totaram Krishna 
money-lending shop by owner Tukaram Shankar 
Patil” situate at Dabhadi, Taluka Malkapur, Dist- 
rict Buldana, Berar,in India.” 


It will be seen that the former of those 
clauses is particular and the second of 
them general. The former relates to re- 
gistering deeds and documents and restricts 
the power to registering deeds or 
ments executed by the principal. The 
mortgage-deed in question was not execut- 
ed by the principal who was a mortgagee, 
but by the mortgagor, 

It is said in answer to that argument 
that though this deed does not fall within 
the class mentioned in cl. (9), still this 
agent had powerto present this mortgage 
document because the person who would 
be the proper person to present the mort- 
gage document would be the person mang- 
ing the firm in whose favour the mortgage 


docu: " 
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was given, that that person, before he 
Went. to England, was Tukaram, and that 
person, after Tukaram had given Khushal 
Power under this power-of-attorney, was 
Khushal, that, therefore, Khushal was the 
proper person to present the document as 
representing and managing the firm in 
whose favour the mortgage was given. In 
other words, Tukaram was not the mort- 
gagee; Totaram Krishna shop was the mort- 
gagee firm; Tukaram was the manager of 
that firm; Tukaram had, by this power, it 
is said, made Khushal, the manager of 
the firm; and, therefore, when Khushal 
went to register this document, he went as 
the manager of the firm, and he was the 


proper person to goto register the docu. 


ment. 

The difficulty in the way of that is two- 
fold: The first is, that in our Opinion, 
Khushal purported to be presenting that 
document-for and on behalf of Tukaram 
and not as manager of the Totaram Krishna 
money-lending firm; and secondly, Lord 
Buckmaster has pointed out in Chotey Lal 
v. Collector of Moradabad (1): 


“Presentation here was not made in person; it 
was made under sub-s. (c) by an agent purporting 
to be authorized by a power-of-attorney, Such 
power-ol-attorney must not be general in its 
form, but must confer the special authority to 
present on behalf of the principal, and evén 
though the Sub-Kegistrar accepts the presentation. 
under a general power-of-attorney, it is open to 
any interested party to show that the power-of- 
attorney was in fact imperfect. See Jambu Prasad 
v. Muhammad Aftab Ali Khan (2). The fact that 
the presentation is accepted by the Sub-Registrar 
as ln proper form is, however, prima facie evi- 
dence that the conditions have been satisfied; and 
after such acceptance, the burden of proving any 
alleged informality rests on the person who chal 
lenges the registration,” 

Lheir Lordsaips of the Privy Council, in 
that case, thought that the challenge 
failed because the parties had not tiled the 
power-of-attorney, and could, therefere, not 
found an argument based on the view that 
the power-of-attorney was there imperfect, 
Here the power-of-attorney has been tiled, 
and the argument that has been addressed 
to us has been founded on the view that 
the power-of-attorney is imperfect, imper- 
fect in that the only clause specitically deal- 
Ing with and conferring the power to 
register documents restricts the scops of 
the agent’s autuority to particular docu- 

(1) 44A 514; 69 Ind. Cas. 41; A IR 1922 PO 279; 
49 LA 375; 31 ML T 204,27 OWN 437; 2k ALG 
töl: 37 C LJ 317,90 & ALR 450; 25 Bom. L R 
655; 18 L W 124; (14923) M W N 873 (PO), 

(Z) 37 A 49; 28 Ind. Uas. 4223; A IR 19l4 PCO 16; 
42 1A 223,19 CW N22; 13A LJ 199-17ML T 
148, 21 OL J218; 2L W 277; 28 M L J 577;17 
Bom. L R 413; (1915) M W N 592 (P 0), 
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ments, and in that the clause that is deal- 
ing withthe management of the shop is 
not such aclause as confers the power to 
register documents. That is the kind of 
general power which Lord Buckmaster 
speaking on behalf of the Privy Council 
has declared is not sufficient for this pur- 
pose; and although an effort has been made, 
to bring this case within the observations 
made by the Privy Council in Venkat- 
appayya V. Nayana Venkataranga (3), we 
doubt whether the observation there made 
is sufficient to unable us to say that, if this 
argument is open to the respondents, this 
document was presented by a person pro- 
perly authorized. The observation is as 
follows : j 

“If there were any doubt upon these facts, it 
might further be observed that, by s. 41, the 
Registrar is made the Judge whether the person 
presenting the authority is entitled to present 
it, and though objection was raised on behalf of the 
appellant to the registration on the ground that 
it was out of time, no similar objection was raised 
ag to the propriety of the person presenting.” 

There, of course, s. 41 applied because 
the deed in question was an adoption 
deed. It has been suggested that in this 
case S. 31 takes the place of s. 41. On 
the other hand it is said that s. 34 does 
not assist the appellant in this case 
because s. 34is dealing with the presence 
before the registering officer of the persons 
executing the document. It is not dealing 
with the person presenting the document 
or his agent. However, we are of the 
Opinion that the observations in Venkata- 
ppıyya v. Nayana Venkataranga (3), 
Loc cit, do carry the matter thus far: 
that their Lordships of the Privy Council 
regarded it as a matter not entirely irre- 
levant to consider that at the proper time 
the person who is now urging that the 
agent was not entitled to present did not 
raise the point. As at present advised, in 
our opinion, that would not be enough, 
had the point now argued been taken in 
this case at the proper time, that is at 
the trial stage. It has not been taken; 
there is no vestige of an argument on 
this point before the trial Judge. It may 
be that this point is sound. It would 
result, however, in a just claim being 
defeated. Had it heen made at the proper 
time, that fact that while being a good 
point in law, it resulted in an injustice, 
would be a matter that would not have 
been considered the point being open and 

(3) 52 ML175; 114 Ind. Oas. 17; A IR1929 P O 
24; 29 L W 118; (1929) MW _N 47; 33 O WN 261; 49. 
U L J148; 31 Bom, LR 299; (1929) A LJ 41;56 M 
L J 218 (PO), 
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being good in law, would have had to be 
given effect to. 

_ But when it is, for the first time, raised 
Im appeal, it is a matter for the Court to 
decide whether it shall allow it to be 
raised, and in its discretion should consider 
whether it is a point that is meritorious, 
or whether it is a point that is purely 
technical and would result in the des- 
troying of a just case. ln our opinion, 
it 1s a purely technical point. It wasa 
point neither made before the registering 
oficer when the matter could have been 
put right, nor made in the Court below; 
and accordingly, we have decided, in our 
discretion, to refuse to listen to it—in 
this Court and although we have examined 
it, we decline to adjudicate upon it, or 
to entertain it other than for the purpose 
of stating it. That results in this position 
that, in our opinion, the document must 
be treated as having been properly 
presented. It follows that the plaintiff- 
firm is entitled to -a preliminary decree 
in the usual form. Six months for 
redemption. 

As regardsthe question of costs, how- 
ever, We are also of the opinion that the 
respondents should not pay any costs in 
this appeal. 

D. Appeal allowed. 
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WORT AND VARMA, JJ. 
AKHORI RAMSEWAK PRASAD— 
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versus 
SARAN SINGH AND orHERs—Pro forma 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXI, 
rr. 10, 16—J oint family of father and sons— Parti- 
tion by arbitration—Decree on award—Father get- 
ting decree tn respect of joint family debt—Hxecution 
application by one of sons—O. XXI, r, 16, if applies 
— Notice under, necessity of— Application, if in ac- 
cordance with law. 


Where the father subsequent to the partition decree 
based on the award, of the joint Hindu family con- 
sisting of himself and his sons, gets a daeciee 
against the judgment-debtur in respect of joint 
family debt and subsequently one of the suns files an 
application for execution of the decree, no notice 
under O. l, r. 16, Civil Piocedure Coue, is neces- 
sary, Since these provisions apply to cases whele 
the interest of one has been transterred by assignment 
in wilting. This is a case in which the sons can 
come forward and say that they have an interest 
in the decree ; it is their propery ; they are holders 
of the decree within the meaning of O. XXI, r. 10. 
They debt on which the decree is based isa debt 
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due to joint family. The fact that it was not men 


tioned in the award is immaterial. The application 
therefore, is in accordance with law. 


from the appellate order of the 
District Judge, Gaya, dated September 9, 
1936. 


Messrs. Baldeo Sahay and Phulan Prasad . 
Varma, for the Appellant. 

Messrs. Sarju Prasad and Thakur A. D. 
Sinha, for the Respondents. 

Wort, J—The only question in this cise 
is whether the application to execute a 
certain decree, which application was taken 
out in the year 1935, was barred by limita- 
tion. This depended on the question whe- 
ther a previous application was a step-in- 
aid of execution. So far as it is necessary 
to state the facts, the position is that the 
father of the present applicant obtained a 
decree forrent. Subsequently an applica- 
tion was made by one of the brothers of the 
present petitioner-appellanf against one 
Saran Singh, one of the judgment-debtors. 
After that a second application was made by 
one other of the brothers against another 
of the judgment debtors, namely, Azim 
Khan; and it will be seen by the observa- 
tions which I shall make that one of the 
main questions, if not the only question in 
the, case, is whether that application was in 
accordance with law. A third application, 
that is, the application with which we are 
dealing in this case, was made by Akhori 
Ramsewak Prasad; the parties to this ap- 
plication were the same parties as those to 
the first application. 

Now, prior to these applications, and 
indeed prior to the obtaining of the decree 
by the father, there had been admittedly 
certain events which brought about dis- 
ruption in the family, the father having 
separated from his sons. Certain proceed- 
ings in the nature of an arbitration were. 
taken by tke parties for the purpose of 
dividing the property by metes and bounds, 
but those proceedings became abortive. I 
purposely avoid mentioning any details 
with regard to those proceedings as it 18 
not necessary for the purposes of the 
argument in this case to do so. Then 
further proceedings of a similar character 
were taken which were likewise abortive. 
Then it became necessary for one of the 
brothers to bring a regular action in parti- 
tion. The properties were eventually divided 
by metes and bounds by the arbitrators 
and their award was made the subject- 
matter of a decree. l l 

Those are shortly ihe facts in this case, 
and it was contended successfully in the 


+ 
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Court below, and the contention is again 


made in ‘this Court, that the present ap- 


plication is barred by limitation by reason 
of the fact that the second application was 
made on October 10, 1931, whereas this 
application was made ata period of more 


.than three years after the second application 


to which I have already made reference. 
L do not think there can be any dispute 
that the actual date which is to be treated 
as the date of the second application is 
November 10, 1932, by reason of fact that 
certain claim proceedings were brought and 
were finally allowed and the execution pro- 
ceedings dismissed. Taking it from that 
date, the present application, it is conceded, 
is within three years. The question is whe- 
ther the proceedings in the claim case which 
gave risc to the dismissal of the execution 
proceedings, a fact to which I have already 
referred, were in accordance with law’ 
Without dealing with unnecessary conten- 
tions and arguments the whole matter 
resolves itself into one question, viz., whether 
it was necessary in the circumstances of 
the case tocomply with O. XXI, r. 16, 
Civil Procedure Code. Order XXI, r. 16, 
deals with that class of case in which there 
has been a decree jointly in favour of two 
or more persons and the interest of one has 
been transferred by assignment in writing 
or by operation of law. The Proviso to 
that Rule is important. Under this Proviso 
in Certain circumstances it becomes neces- 
sary to allow certain objection to be raised, 


; if desired. 


It is contended by Mr. Sarju Prasad on 
behalf of the respondents that not only 
did O. XXI, r. 16, apply but notices re- 
quired under O. XXI, r. 16, were not 
given, and consequently the second applica- 
tion as I have described it was not in accord- 
ance wilh law and thit threw the decree- 
holder or the person making an applica- 
tion for execution back upon the first 
application made in execution which was 
clearly beyond the period of limitation. 

lt is contended by the Advocate-General 
on the other hand on behalf of the appel- 
lant that this is not a case falling within 
O. XXI, r. 16, but one under O. XXI, 
r. 10. That is to say, although the present 
applicant isnot a decree-holder of a decree 
within the meaning of r. LOof O. XXI. 
That there is a intermediate position 
between a decree-holder and a person who 
is an assignee under assignment in writing 
is clearly indicated by O. XXI, r. 16 
itself, as it deals with those cases in which 
there has beep an assignment by operation 
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of law and, as pointed out by the learned 
Advocate-General, it is only in cases where 
there is an assignment in writing thae 
notices required by O. XXI, r. 16, are 
necessary. Now, I do not think it can be 
seriously contended, although I believe Mr. 
Sarju Prasad atone moment did contend, 
that there was an assignment in writing. 
I think it must be conceded that there was 
not an assignment in writing. 

To recapitulate the facts, there were the 
arbitration proceedings and then the de- 
cree was founded upon the award. That 
was not an assignment in writing. An 
assignment in writing takes place by the 
act of the parties themselves although it 
may be true that there would have been 
no decree even though the parties took 
some action. That gives us a very different 
position from what arises under an assign- 
ment in writing to use the words of the 
Order we are considering. It was contended 
by Mr. Sarju Prasad on behalf of the 
respondents that this was a case of transfer 
by operation of law whereas asa matter of 
fact it really does not matter forthe pur- 
poses of the appellant's case whether it 
was or not, asitis pointed out and is quite 
clear from a plain reading of the Order 
itself that it is only in the case of an 
assignment in writing that notices are neces- 
sary, and it could not be said, even though 
it was a transfer by operation of law that 
there has been non-compliance with Rules 
and Orders which would make the second 
application not in accordance with law. 

Shortly stated, in my judgment the posi- 
tion is this. The decree when it was ob- 
tained was clearly a decree of the joint 
family which would in the ordinary course of 
events be partitioned by metes and bounds. 
The fact that the arbitrators omitted in 
their award to deal with this decree is 
neither here nor there; it makes no differ- 
ence to the rights of the parties. They 
were under the impression possibly that 
the decree was in the names of the sons ; 
again I say that makes no difference. The 
fact that the decree was obtained after the 
disruption of the family seems to have 
influenced the learned Judge in favour of 
the judgment-debtor; again that is ir- 
relevant. The question that had to be con- 
sidered was not whether the action was 
brought after the disruption of the family, 
but whether the debt wnich was the basis 
of the action was due to the joint family 
and of that there could be no possible dis- 
pute or doubt. | 

There is one observation in one of the 
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judgments with which we are dealing (T) 
think the judgment of the Appellate Court 
that there is nothing to show that the 
decree was a separate property. The 
learned Judge was clearly in error on that 
point. If this or any like contention was 
raised by any one, the burden would be 
upon him to ‘establish that fact and the 
absence of evidence to show that it was 
not separate property, of course, would not 
meet the point. In my judgment, the deci- 
sion of the learned Judge in the Court 
below was clearly wrong. This was a case 
in which the parties could come forward 
and say that they had an interest in the 
decree ; that it was their property ; that they 
were holders of the decree and that the 
second application was, therefore, an ap- 
plication in accordance with law. That 
being so and as that application was 
dismissed within a pericd of three years 
from the date upon which this application 
was made, this application is clearly within 
time and is not barred by limitation con- 
trary to the decision of the learned Judge 
in the Court below. 

In my opinion the appeal must be al- 
lowed, the judgment of the lower Appellate 
Court must be set aside and the judgment of 
the trial Court restored with necessary con- 
sequences including costs. 

Varma, J.—I agree. 


D. Appeal allowed. 


RANGOON HIGH COURT 
Full Bench 
Civil Reference No. 4 of 1937 
June 15, 1937 
Rosgrts, C. J., LBAOH AND BRAUND, JJ. 
O. N. R. M. M. CHETTYAR FIRM— 
APPELLANT 


VETEUS 
CENTRAL BANK or INDIA, Lrp. 
AND ANOTSER— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
7.90, Proviso (b) (added by Rangoon High Court)— 
Proviso as it stood before January 27, 1937, whether 
ultra vires the Rule-making Committee of High 
Court. 

No one is tobe deprived of his property in any 
judicial proceeding unless.he has an opportunity of 
being heard. The only valid rules -which can, there- 
fore, bemade by the High Courts under the provisions 
of s. 122 of the Civil Procedure Code which confer 
the rule-making power must regulate the mode of 
proceeding to enforce a legal right, and cannot stray 
beyond it. Order XXI, r. 90, Proviso (b), Civil Pro- 
cedure Code, as it stood before J anuary 27, 1937, seeks 
to take awayan existing right, namely the right 
of being heard foimpeacha sale in execution sub- 
sisting in 8 person whose interests are affected by it, 
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unless he is able and willing to deposit with his 
application the amount mentioned in the sale warrant 
or an amount equalto that realized by the sale 
whichever is less, It does not regulate the procedure 
by which the right can be enforced, and therefore, it 
is invalid as ultra vires the Rule-making Committee 
of the High Oourt. Gendaram v. C. A.C. R.M, Chettyar 
(1), overruled. 

The Legislature may takeaway common law rights 
but the Court, by virtue of its rule-making powers,» 
certainly cannot, l 

A “matter of procedure" means the mode of pro- 
ceeding by which a legal right is enforced, as dis- 
tinguished from the law which gives or defines the 
right. Poyserv Minors (2), followed. 

C. Ref. made by Roberts, C. J. and 
Leach, J., dated May 19, 1937. 

Mr. Rodrigues, for the Appellant. 

Messrs. Cowasjee and S. B. Chakravarty, 
for Respondents Nos. 1 and 2, respec- 
tively. < 


OPINION 

Roberts, C. J—The question which has 
been referred to a Full Bench is whether 
O. XXI, r. $0, Proviso (b), as it existed 
prior to January 27,1937, is ultra vires 
or not. It arises because certain landed 
properties of a judgment-debtor were sold 
by Court auction on May 2, 1936, in executions 
of a mortgage decree. On June 1, 1936, the 
judgment-debtor filed an application to set 
aside the sale on the ground of material ir- 
regularity or fraud in publishing or conduct- 
ing the sale. At that time O. KAI, r. 90, 


ran as follows : 

“Where any immovable property has been sola 
in execution of a decree, the decree-holder, _ o1 
any person entitled to share in a rateable dis- 
tribution of assets, or whose interests are affectedl 
by the sale, may apply to the Court to set aside 
the sale on the ground of a material irregularity 
or fraud in publishing or conducting it: Pro- 
vided that no application to set aside a sale 
shall be admitted unless: (a) it discloses a ground 
which could not have been put forward by the appli: 
cant before the sale was conducted, and (b) the 
applicant deposits with his application the 
amount mentioned in the sale warrant or Ds 
amount equal to the amount realized by the 
sale, whichever is less, and in case the ‘ap- 
plication igs unsuccessful, the costs of the 
opposite parties shall be a first charge on the 
amount so deposited: Provided further that ne 
sale shall be set aside on the ground of ir 
regularity or fraud unless upon the facts proved, 
the Court is satisfied that the applicant has sus- 
tained substantial injury by reason of such ir- 


regularity or fraud.” 
The Assistant District Judge held that 


failure to comply with Proviso (b) was 
fatal tothe judgment-debtor’s application. 
The judgment debtor appealed and has 
urged before us that Proviso (b) is ultra 
vires the Rule-making Committee of the 
High Court. I think he is right. Section 
122, Civil Procedure Code, gives power to the 
High Courts established under the Indiar 
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High Courts Act, 1861, or the Government 
of India Act, 1915, to make rules for regulat- 
ing theirown procedure and the procedure 
of the Civil Courts subject to their superin- 
tendence, and to add tu any of the rules in 
Sch.1. Such rule shall (by s. 128) be not 
inconsistent with the provisions in the 
body of this Code bat subject thereto may 
provide for any matters relating to the 
procedure of Civil Courts. The effect of 
r. 90. Proviso (b), is that an application 
made under the rale never comes before 
the Court unless. and until the deposit of 
money referred to therein has been made 
‘by the applicant. It is not a rule to 
regulate procedure but lays down an in- 
dispensable preliminary before any pro- 
ceedings take place atall. Although the 
Rule Committee has wide powers and can; 
provided any new rule it seeks to lay 
down is not inconsistent with the body of 
the Code, abrogate existing rights of the 
subject, ib can only do so in matters of 
procedure, and has no power to make any 
alteration which goes beyond a matter of 
procedure. Hence a rule which directed 
that; upon an application being heard, the 
Court might require the deposit of moneys, 
or put the applicant upon terms (though 
stringent) as part ofthe procedure in the 
hearing of the application, would seem to 
be valid. But the rule, as laid down, does not 
do this; it purports to shut out any ap- 
Plicant who fails to deposit the amount 
required from proceeding with his appli- 
cation at all, Our attention was called to 
the unreported case, Civil Misc. Appeal 
No. 13 of 1930, Gendaram v.C. A. C. R. M. 
Chettyar (1) in which a Bench of this Court 
declared that the Provisos toO. XXI, r. 90, 
which are in question “do not deprive 
the judgment debtor of any substantial 
legal right” and held, therefore, that they 
were valid. But as Lush, L J. pointed out 
in Poyser v. Minors (2) p. 3334, procedure 
“denotes the mode of proceeding by 
which alegal rightis enforced as distin- 
guished from the law which gives or defines 
that right." 

The only valid rules which can, there- 
fore, be made by the High Courts under the 
provisions of s. 122 of the Code which 
confer the rule-making power must regu- 
late the mode of proceeding to enforce a 
legal right, and cannot stray beyond it. 


(1) 131 Ind. Cas. 721; Ind, Rul. (1931) Rang. 145; A 
I R 1931 Rang. 179. 

(2) (1882) 7 Q B D 329; 50 L J Q B555; 45L T 33; 
29 W R 773. 


*Page of (1882) 7 Q. B. D.— [Ed] 
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The proviso under review seeks to take 
away an existing right, namely the right of 
being heard to impeach a sale in execu- 
tion subsisting in a person whose interests 
are affected by ib, unless hə is able and 
willing to deposit with his application. the 
amount mentioned in ths sale warrant or 
an amount equal to that realized by the 
sule whichever is less. The right which 
exists is not, I am persuaded, conferred 
upon the person interested by O. XXI, 
r. 90, which is in this respect declaratory 
of the common law. As pointed out in 
Broom’s Maxims (8th Edition at p. 78) it 
has long been a received rule that noone 
is to be deprived of his property in any 
judicial proceeding unless he has an op- 
portunity of being heard and see Capel v. 
Child (3). fam of opinion that as O. XXI, 
r. 90, Proviso (b) (which has since been 
cancelled by an order of the Rule Gom- 
mittee, dated January 29, 1937, does not 
regulate the procedure by which the right 
can be enforced, it is invalid as ultra vires 
the Rule-making Committee of the High 
Court, and, therefore, I answer this question 
in the affirmative. 

Leach.J.—I agree that the question 
referred should be answered in the afirma- 
tive. Our system of law does not permit 
a person to be condemned unheard or 
deprived of his property by an order of 
the Court without an opportunity being 
given to him to state his case. In the 
leading casa in Capel v. Child (3) to which 
the learned Ohief Justice has referred, 
Bayley, B., observed : 

“I know of no case in which you are to have a 
judicial proceeding by which a man is to be 
deprived of any of his property without his having 
an opportunity of being heard,” 

Proviso (b) in tne rule under discussion 
clearly offends against this principle, 
because in effect it says that a person 
shall nol enter the Court and ask for 
redress until he has deposited a sum of 
money, not by way of courl-fee, but asa 
warranty of good faith. Jt is said that the 
proviso was inserted in the rule in order to 
prevent applications of a frivolous character 
being filed ; but unfortunately its effect 
does not stop there. It can operate to 
prevent a person who has suffered a wrong 
coming into Court for redress because he 
bas not the means to make the deposit 
demanded by the rule. The Legislature 
may take away common law rights, but 
the Court, by virtue of its rule-making 
powers, certainly cannot. The Oourt has 

(3) (1832) 20 & J 558; 2 Tyr, 689 1 L J Ex. 205; 149 
E R 235; 37 R R 761, k 
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been given full power to regulate its 
procedure, but regulation of procedure 
cannot imply that a man can be con- 
demned unheard or have his property 
taken away without an opportunity being 
given to him to urge that it would be 
unjust to do so. The proviso, therefore, 
cannot be regarded as a rule regulating 
procedure. In fact it is designed to 
Prevent proceedings being instituted. I 
can well understand a rule stating that 
once a litigant has been heard the Court 
shall have the right to say that he shall 
carry the matter no further unless he com- 
‘plies with certain conditions, but before 
putting a litigant on terms the Court must 
first hear him, and if Proviso (b) were 
allowed to stand, he might never be able to 
- obtain a hearing. 

Braund, J.—I agree. I think that the 
point is really a very short one. The 
power of the Rules Committee to amend, 
alter or add to all or any of the rules is 
derived from s. 122, Civil Procedure Code, 
1908. The only qualification on this power 
of amendment, alteralion or addition is 
contained in that section itself and in 
e. 128 (1). For, by s. 122, the power of 
‘annulment, alteration ot addition has to 
be effected by rules “regulating” the pro- 
cedure of the Court and, by s.128(1), the 
amending rule must be consistent with the 
provisions of the body of the Code and 
must “relate” to the procedure of the 
Court. In my judgment, therefore, an 
amending rule, made in exercise of the 
statutory power, which is not inconsistent 
with the body of the Code and “regulates” 
or “relates to’ the procedure of the Court, 
is necessarily intra vires under the statute, 
whatever its effect may be upon individual 
rights. What isa “matter of procedure” 
only is not always easy to determine. But 
I am content to adopt the definition of 
Lush, L. J. in Poyser v. Minors (2) at p. 333* 
that it means “the mode of proceeding by 
which a legal right is enforced, as distin- 
guished fromthe law which gives or defines 
ihe right.” Some clue to what is mere 
procedure for the purposes of the Code of 
Civil Procedure may be afforded by those 
illustrations of it—which nevertheless are 
not exhaustive—that are given in s. 128 
(2) of the Code. They are plainly 
matters of internal practice only, arising 
‘in the conduct of proceedings within the 
Court. 

_ Proviso (b) to O. XXI, re 90, so far as it 
imposes an onerous condition precedent 

“Page of (1882)7QBD.—[Ed] == 2 
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upon an applicant to set aside a sale 
appears tome to go further than a mere 
matter of procedure. It is a mandatory 
rule by which, when read with s. 47 (1) 
of the Code, the Court purports not 
merely to regulate the mode of its exercise 
of jurisdiction but to divest itself altogether 
of jurisdiction in all cases in which the- 
applicant cannot, or will not, make a 
substantial deposit. To use the words of 
Lush, L. J. again, it does not regulate “its 
mode of proceeding” but in effect it alters 
the rights of the applicant, whether those 
rights spring from O. XXI. r. 90 itself or 
from some more general right to seek 
redress ex debito justitie in any case of 
irregularity or fraud. 
D. Reference answered 
in affirmative. 


— = kemana anganan 


LAHORE HIGH COURT 
Second Civil Appeal No. 438 of 1936 
November 2, 1936 
ADDISON AND Din MOHAMMAD, JJ. 
GANHESHA—VENpDEE— DEFENDANT 
—APpPELLANT 
VETSUS 
SADIQ— PLAINTIFF AND ANOTHER — 
VENDOR--DEFENDANT —RESPONDENTS 

Pre-emption—Limitation— Fraud—Sale fraudu- 
lently described as transaction conferring occupancy 
right to defeat pre-emption—Limitation for pre-emp- 
tion—Time runs when fraud becomes known to pre- 
emptor—Limitation Act (IX of 1906), s. 18. 

Where when a land is sold, the transaction is 
fraudulently described as one conferring occupancy 
rights on the vendee, in order to defeat the rights of 
pre-emption, and if the person having such right of 
pre-emption is not aware of the fraud, the limitation 
for pre-emption begins to run from the date on which 
the pre-emptor comes to know of the fraud. 

S. O. A. from the decree of the District 
Judge, Hissar, dated January 7, 1936. 

Messrs. Nanak Chand and Chiranjiva 
Lal Aggarwal, for the Appellant. 

Mr. L. M. Datta, for the Respondent 
(Plaintiff). 

Din Mohammad, J.—This case has 
been referrrd to us by Jai Lal, J., before 
whom it originally came on for hearing. 
The facts are these: One Chiragh Ali 
successfully pre-empted the sale of village 
Nadhori sometime in 1930, but as he him- 
self was not in a position to pay the entire 
sale price at which the suit had been 
decreed in his favour, he raised the neces- 
sary sum by selling small parcels of land 
in favour of sundry persons. He, however, 
did not describe the transactions as sales 
before the Revenue Officers but professed 
to have created occupancy rights in favour 
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of the purchasers. One such purchaser 
was: the appellant Ganesha who was 


already in possession of the land sold to 
him asa non-occupancy tenant. By virtue 
of the transaction that took place in 1930, 
be was entered as an occupancy tenant 
like others. On June 9, 1933, a fresh 
- mutation was attested in his favour by 
which the land in his possession was sold 
to him by Ohiragh Ali. No consideration 
passed on that date, but reference was 
made to Chiragh Alis having already 
received a sum of Rs. 339 by way of 
nazrana at the time when he created the 
cecupancy rights in favour of the vendee. 
On June 6, 1934, the respondent Sadig 
instituted the suit out of which this appeal 
has arisen for pre-emption of the-said sale 
in favour of Ganesha. He alleged, among 
other things, that the original transaction 
by which Ganesha had been let into the 
possession of this land as an occupancy 
tenant, was a colourable transaction and 
that its true nature had come to light only 
on June 9, 1933. Not admitting the 
status of Ganesha as an occupancy tenant 
by virtue of the transaction of 1930, Sadiq 
claimed a superior right of pre-emption. 
Ganesha resisted the suit on various 
grounds. Among other things, he pleaded 
that, inasmuch as the sale in his favour 
had taken place in 1930, the present suit 
was time-barred. He further contended in 
the alternative thatif the transaction that 
had taken place on June 9, 1933, be 
treated as sale and hence liable to pre- 
emption, even then the plaintiff could not 
succeed, as being merely an occupancy ten- 
ant, the plaintiff had no preferential right 
over him, 

Both the Courts below came to the con- 
clusion that the original transaction of 
1930 was not a genuine transaction and 
the real nature of that transaction came 
to the knowledge of the plaintiff only on 
June 9, 1933. They consequently held 
that the plaintiffs suit was not time- 
barred and as nooccupancy rights had been 
created in Ganesha’s favour in 1930, the 
plaintiff's right was superior of Ganesha’'s. 
On second appeal, Jai Lal, J. agreed with 
the Courts below on the point of limitation 
but referred the case to a Division Bench 
on the ground that the issue had been 
complicated by an apparent clash between 
two fundamental principles of law and 
that if, on the one hand, a party was 
entitled to have recourse to any legitimate 
-device to defeat the claim of pre-emptors, 
on the other, a party was not entitled to 
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take advantage of his own fraud. In our 
view, however, on the facts of the present 
case, the questions envisaged by the learn- 
ed Judge do not arise, inasmuch as it has 
been rightly held by the Courts below 
that tbe transaction whish took place in 
1930 did not confer on Ganesha the status 
of an occupancy tenant but was an out 
and out sale, the nature of which was dis- 
closed only in June, 1933. Cariragh Ali has 
Clearly aimitted that the transaction of 
that he did not 
characterise it as such as he was afraid of 
losing his own case for pre-emption. 
Ganesha, too, has practically conceded this 
aspect of the case, This conclusion fur- 
ther gains support from the fact {hat on 
the date when the sale is alleged to 
have taken place, no consideration passed, 
Ganesha's version of the affair that the 
transaction of 1933 amounted to a gift in 
his favour does not stand the test of reas 
son. This being so, the only point that 
‘falls for determination in the present case 
is whether the plaintiff was aware of the 
fraud at the time whenit was committed. 
If this knowledge is brought home of the 
plaintiff, his claim must fail, as in that 
case time will ran against him from that 
date. If, on the other hand, no such 
knowledge is established, his suit must 
succeed, as the transfer being a sale from 
its very inception, Ganesha, as a non- 
occupancy tenant, will not be in a position 
to resist the plaintiff's claim. Both the 
trial Court and the District Judge have 
found that the plaintiff was not aware of 
the fraud that was perpetrated by Chiragh 
Ali and Ganesha in 1930, and this being a 
finding of fact cannot be disturbed in 
second appeal. Section 18, Limitation Act, 
lays down that: 

“Where any person having a right to institute a 
suit -.. has, by means of fraud, been kept from 
the knowledge of such right... ...the time limited 
for instituting a cuit .. against the person guilty 
of the fraud or accessory thereto... .....dhall be 
computed from the time when the fraud first 
became known to the person injuriously affected 
thereby.” 

The plaintiff's suit being within time 
and his right being superior to that of 
Ganesha, no further question arises in this 
case. We accordingly affirm the decision 
of the Oourts below and dismiss this appeal 
with costs. 

D. Appeal dismissed. 
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RANGOON HIGH COURT 
Criminal Revision No. 125-B of 
1937 
May 3, 1937 
MAOKNEY, J. 

A.K. A. R. A. CHETTYAR— APPLICANT 
VETSUS 
MA SAW HLA— Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 523— 
Property stolen—Accused absconding—Property in 
possession of person not rightful owner—Rightful 
owner, if can be forced to bring civil suit for its 
recovery. 

Where the known facts plainly show that the prop- 
erty has been stolen, it would be intolerable to allow 
the person in whose possession the property is found 
to retain it as agaist the rightful owner, and force 
the latter to acivil suit for its recovery if the accused 
absconds. 

Mr. A. N. Basu, for the Applicant. 

Order.—A person called Ba Kyi was 
employed by Dr. Maung Maung and his 
wife Ma Saw Hla. -It appears that on 
September 12, 1936, Maung Maung sent Ba 
Kyi with a sum of Rs. 23880 to the trus- 
tees of the building rented by Dr. Maung 
Maung in payment of his rent. Three 
days later Dr. Maung Maung learnt that 
the trustees had nct received the money. 
Then he searched for Ba Kyi who could 
not be found and he is still missing. Dr. 
Maung Maung made a report at the Police 
Station on September 15, 1936. On Octo- 
ber 14, 1936, Dr. Maung Maung discovered 
that five (5) gold bowls worth about Rs. t00 
were missing from the almirah in which 
they were kept. A report of this dis- 
appearance was made on October 14, 1936. 
On January 11, 1937, the said bowls were 
discovered in the possession of A. K. A. R. 
Arunachallam Chettyar with whom they 
had been pledged by a person calling 
himseli Ba Kyi. As Ba Kyi could not be 
traced, proceedings were taken under s. 512, 
Criminal Procedure Gode, at the conclusion 
of which the Magistrate passed an order 
directing the return of the golden bowls 
to Dr. Maung Maung and his wife on their 
executing a bond for their safe custody. 
In those proceedings, Sundram, the agent 
of the Chettyar Firm, was examined as a 
witness. He stated that the articles were 
pledged in the time of his predecessor. On 
January 18, an application on behalf of 
the Chettyar Firm was filed before the 
Magistrate stating that Ba Kyi was in the 
practice cf pledging jewels and raising and 
re-paying loans, that these bowls had been 
pledged by him and had been taken by the 
Police from their possession and that, 
therefore, they should be returned to the 
Chettar Firm pending the trial of Ba Kyi. 
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Again on February 2, a similar applica- 


‘tion was filed; this time, however, it was 


asked that the jewellery might be kept in 
the custody of the Court until the petitioners 
should have been neard. Again on Febru- 
ary 10, the agent of the Firm, Sundram, 
put in yeta third application in which he 
stated that he denied that the pledged pro- 
perties were stolen ones and contended 
that the pledge was a valid one. On 
Febrnary 10, the Magistrate passed orders 
directing the bowls to bé returned to Ma 
Saw Hla on the ground that they had been 
removed from her possession by theft and 
that the Chettyar pawnee did not appear 
to have acted in good faith in taking these 
articles in pledge. 

The Chettyar Firm applied to the Dis- 
trict Magistrate, Mandalay, to make a 
reference to the High Court to revise this 
order but the District Magistrate declined 
to do go. The firm has now appeared 
before this OCuourt with an application that 
the order of the Magistrate may be set 
aside and the bowls returned to them. 
Reliance is placed on the case in U Ba 
Hlaing v. Balabux Sodani (1). It is object- 
ed that the order was passed without the 
firm having had an opportunity of showing 
cause against it. This does not appear to 
be quite correct in view of the fact that 
the firm had appeared before the Magis- 
trate and filed several applications and from 
the terms of the order of the Magistrate it 
is clear that their applications were con- 
sidered; in any case the firm has had 
plenty of opportunity of being heard and 
this point is not now important. The learned 
Advocate for the applicant also stated in 
Court that he was in a position to produce 
evidence to showthat Dr. Maung Maung 
and Ma Saw Hla gave Maung Ba Kyi 
permission to pledge these bowls. I find 
this very remarkable statement made 
neither in the application before this Court 
nor in any of the previous applicaticns nor 
in the evidence of Sundram, the firm’s 
agent, and I cannot believe that if the 
Chettyar firm had any such evidence avail- 
able, they would not at once have men- 
tioned it. : 

In U Ba Hlaing v. Balabux Sodani (1) 
on which the applicant relies, the com- 
Plainant had entrusted to the absconding 
accused a certain quantity of paddy. His 
case was that the accused had disposed of 
the paddy in manner contrary to the trust 
placed in him. The paddy was found in 

(1) 14 R 633; 167 Ind. Cas. 245; A I R1937 Rang 
42; 38 Or. L J 358; 9 R Rang. 305, 
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| the possession of a third party to whom it had 
been sold by the accused. The Magistrate 
directed the return of the paddy to the com- 
plainant. It was pointed out that the Magis- 
trate had no jurisdiction in the proceedings 
under s. 512 (1) to come to any findings of 
fact to the prejudice of the accused in the 
latter's absence, except the necessary pre- 
liminary finding, warranted by the terms 
of the section, that the accused had abscond- 
ed and there was no immediate pros- 
pect of arresting him. In directing the 
return of the paddy to the complainant, the 
Magistrate had in effect arrived at a finding 
as to the accused's guilt in respect of the 
offence with which he was charged in the 
first information report. A further point in 
the judgment is that : 

“One can readily imagine circumstances under 
which the indisputable fact or facts admitted by 
the parties contending for the possession of the prop- 
erty show that a person other than the person from 
whom the Police seized the property is entitled to 
the possession thereof. For instance, if a thief be 
caught with stolen property in his possession, and 
the property is seized from him, but the thief him- 
self succeeds in making good his escape, then surely 
the order under s, 523 would not direct the return 
of the property to the thief.” 


It appears to me in the present case 
that it is an indisputable fact that these 
golden bowls were stolen from Dr. Maung 
Maung and Ma Saw Hla; at least the 
applicant firm cannot dispute it. This is 
quite apart from the question of the guilt 
of the accused Ba Kyi. In holding that 
these bowls have been stolen from Dr. 
Maung Maung and Ma Saw Hla, there is no 
inference of guilt against the acensed Ba 
Kyi at all. It may be that he was not the 
person who pledged them: it may be that 
he was not the person who stole them; but 
it appears to me: to be quite impossible for 
the applicant to deny with any show of 
reason that these articles were not stolen 
property. To pursue the argument to the 
extremes to which the learned Advocate 
for the applicant has pursued it, would be 
to hold that even in the case instanced by 
the learned Judge who decided the case in 
U Ba Hlaing v. Balabux Sodant (1), the 
property ought notto he returned to the 
alleged owner because in the absence of 
the accused it could not be proved that 
the property was stolen property and could 
not be proved that he was not entitled to 
its possession. Where the known facts 
plainly show that the property has been 
stolen, it would be intolerable to allow the 
_ person in whose pcssession the property 

is found to retain it as against the rightful 
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owner, and force the latter toa civil suit 
for its recovery if the accused absconds. 

The leaned Advocate for the applicant 
has pointed out that the articles were 
pledged on March 25, and April 20, 1936, 
and that it is incredible that Dr. Maung 
Maung and Ma Saw lila should not have 
known that they had disappeared. That 
they did not know is quite clear from the 
fact ilat no mention was made of this 
matter when report was made to the Police 
on Septcmber 15, in regard to the money 
with which Ba Kyi had abseconded. It is 
quite clear that report was made to the 
Police only when and as soon as it was 
discovered that the bowls were missing. 
There is no question as to the identity 
of the bowls; they are wedding presents 
and have the names of Dr. Maung Maung 
and Ma Saw Hla inscribed upon them. 
For these reasons Iam of the opinion that the 
Magistrate was correct. In any case I 
cannot see what possible harm has been 
done to the applicant. The owners are 
under a bond to produce these bowls when 
required and it appears to mein the cir- 
cumstances of this case to be immaterial 
from the applicant's point of view in whose 
possession they are kept so long as they 
can be produced when required. The ap- 
plication is dismissed. 

D. Application dismissed, 





OUDH CHIEF COURT ; 
Second Civil Appeal No. 130 of 1936 
October 27, 1937 
Srivastava, O. J. AND HAMILTON, J. 
BABU RAM alias BABU LALL—PLAINTIpp 
— APPRLLANT 
VETSUS 
Thakur TIRBHAWAN BAHADUR SINGH 
~— DEBENDANT-—RESPONDENT 

Oudh Sub-Settlement Act (XXVI of 1866), Schedule 
r. 10—Hssentials—Lands held by ancestors of plaint- 
iff at sometime since 1544 as proprietors—Whether 
proves that they held them as sir or nankar. 

Under r. 10 of the rules in the Schedule attached 
to the Oudh Sub-Settlement Act, the three ele- 
ments necessary to he established to make out a 
claim for under-proprietary title are: (1) that 
C proprietor, (2) 
that the land in suit had been held by him or 
some person from whom he inherited at sometime 
since February 13, 1844, and (3) that this had been 
held by such persons as sir or nankar when he 
was in proprietary possession. Where all that has 
been made out is that the plaintiff has been in 
possession of the bulk of the land in suit at a 
uniform rent from the time of the first settlement; 
that there have been slight variations in the rent 
and area as recorded at the last three settlements 
but these variations are confined to a few plots; 
these facts alone coupled with the fact of his an- 
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cestors having been old proprietors of the village 
are not sufficient to justify the presumption that 
the land in suit had been in the possession of the 
. plaintiffs’ ancestors at some time since February 13, 
1844, and that the said lands were also held by them 
as sir or nankar when they were in proprietary 
possession of the village. It may be that it is very 
difficult for them to prove at the present time 
that the lands in suit had been held by them 
or their ancestors as sir, but the Court cannot 
help them. It cannot be presumed that the lands 
which were held by them or their ancestors had 
been held by them’ as sir also when they were in 
proprietary possession at a very remote. period. 
Hard cases must not be allowed to make bad law. 
Mahmudul Hasan Kirmani v. Baldeo Singh (1), fol- 
lowed. Kamta Prasad v. Raja Pirthipal Singh (2) 
PS i Khelawan v. Ram Pal Singh (8), distingu- 
ished. 


S. 0. A. against the decree ofthe Sub- 
Judge of Rae Bareli, dated January 31, 1926. 

Mr, D. K. Seth, for the Appellant. 

Messrs. Hyder Husain and H. H. Zaidi, 
for the Respondent. 


Judgment —This a second appeal by 
the plaintiff who nas been unsuccessful in 
both the lower Courts. He claimsd a de- 
claration that be was an under-proprietor 
of the plots in dispute. Both the lower 
Gourts have held that he has failed to 
establish the necessary ingredients for mak- 
ing out a claim for under-proprietary rights 
under r. 10 of the Oudh Sub-Settlement 
Act. The learned Counsel for the appellant 
challenges the correctness of this finding, 
He claims that in view of the facts estab- 
lished in thie case the Courts below should 
have presumed that the plaintiff was an 
under-proprietor under the provisions of 
r. 10% of the rules in the Schedule attached 
to the Oudh Sub-Settlement Act (XXVI of 
1866). The three elements necessary to be 
established to make out a claim for under- 
proprietary title under this rule are: (1) 
that he had formerly been a proprietor, 
(2) that the land in suit had been held 
by him or some person from whom he ia- 
herited at some time since February 13, 
1844, and (8) that this had been held by 
such persons as sir or nankar when he was 
in proprietary possession. It may be con- 
ceded and has not been seriously disputed 
that the ancestors of the plaintif had in 

the Nawabi days been the proprietors of 
the village in which the lands in suit are 
situate. The main contest is with regard 
to the other two elements. All that has 
been made out is that the plaintiff has 
been in pcssession of the bulk of the land 
in suit at a uniform rent from the time 
of the first settlement. There have been 
slight variations in the rent and area as 
recorded at the last three settlements but 
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the variations are confined toa few plots. 
The other plots have remained unchanged. 
The question is whether this fact alone 
coupled with the fact of his ancestors hav- 
ing been old proprietors of the village is 
sufficient to justify the presumption that 
the land in suit had been in the possession 
of the plaintiffs’ ancestors at some time’ 
since February 13, 1844, and that the said 
lands were also held by them as sir or 
nankar when they were In proprietary pos- 
session of the village. The facts of this 


case appear to be cn all fours with the 


fact of a Bench case of this Court in 
Mahmudul Hasan Kirmani v. Baldeo Singh 
and Another, 7 O. W. N. 443 (1). It was re- 
marked in this case that 

“Tt may be that it is very difficult for the defen- 
dants to prove ab the present time that the lands 
in suit had been held by them or their ancestors 
as sir, but the Court cannot help them. It cannot 
be. presumed that the lands which were held by 
them or their ancestors in 1869 had been held by 
them as sir also when they were in proprietary 
possession at a very remote period. Hard cases 
must not be allowed to make bad law.” 

The learned Counsel for the appellant 
has placed reliance on the decisions in 
Kamta Prasad and Others v. Pirthipal Singh _ 
Raja and Others, (1936) O. W. N. 545 (2) 
and Ram Khelawan and Another v. Ram 
Pal Singh Hon'ble Sir Raja and Others, (1936) 
O W N 1057 (3, to which one of us was a 
party. There is hardly anything in the 
facta of this case in common with the facts 
of these two cases. The following observa- 
tions made in Kamta Prasad and Others v. 
Pirthipal Singh Raja and others, (1936) 
O. W. N. 545 (2) at page 552* with reference 
io Mahmudul Hasan Kirmani v. Baldeo 
Singh and Another, 7 O. W. N. 443 (1), ` 
may be usefully quoted :— 


“In that case even the fact of the defendants 
ancestors having formerly been proprietors of the 
village was not free from doubt. Beyond the fact 
of certain lands being recorded in the possession 
of their ancestors in 1869, there “was no other evi- 
dence to indicate that the lands had been held by 
them as sir. We are, therefore, of opinion that that 
case does not afford any parallel to the present one 
and is distinguishable." : 

Tt was also remarked in this case that 
each case must be judged on its own merits. 

Both the lower Courts after a due con- 


sideration of the entries in the settlement 


(1) 7 O.W N 443; 100 Ind. Cas. 851; AI R 1927 
Oudh 183. 

(2) (1936) O W N 545, 162 Ind. Cas. 738; 1936 OLR 
310; 8 R O 407; A I R 1936 Oudh 290; 1936 R D 240; 
12 Luck. 223. 

(3) (1936) O W N 1057; 166 Ind. Cas. 232; 1936 R 
D 807; 19350 L R 729;9RO 21;A I R 1937 Oudh 
41. 


a a 


“Page of (1936) O. W. N.—[Ed.] l 


1937 


khasras and the wajib-ul-arz and after a 
careful examination of the other document- 
ary evidence in the case came to the con- 
clusion that the plaintiff had failed to estab- 
lish either that the land in suit had been 
held by his ancestors at some time witLin 
twelve years of ihe annexation or had been 
“held by them as sir or nankar when they 
were in proprietary possession We are 


not prepared to say that the inference drawn ` 


by them was not justified. In fact we 
think that no other inference is posaible. 
In the circumstances we have no hesitation 
in agreeing with the lower Courts that the 
plaintiff has failed to make out his claim 
for under-proprietary title based on the 
Oudh Sub-Settlement Act. 

We accordingly dismiss this appeal with 
costs. 

D. Appeal dismissed. 





PATNA HIGH COURT 
Second Civil Appeal No. 253 of 1934 
February 25, 1937 
Varma, d. 
COMMISSIONER or PATNA CITY 
MUNIOCOIPALIT Y—APPELLANT 
VETSUS 
BISHAMBHARDEO NARAIN— RESPONDENT. 

Bihar and Orissa Municipal Act (VII of 1922), 
ss. 380, 115, 107 (2)—Notice under s. 115 (2) instead of 
under 3.107 (2)—Defect, if curable under s. 380— 
Non-service of notice under s. 107 (2)—Illegality, if 
cured by assessee's appearance before Committee. 

Where 8, notice. is seived under s. 115 (2); Bihar 
and Orissa Municipal Act, instead of under s. 107 (2) 
and there is no clerical error, the defect is not curable 
under s. 380 of the Act. 

The appearance of the assesses before the committee 
appointed by the Municipality does not cure the 
non-service of notice under s. 107 (2), Bihar and O1issa 
Municipal Act. Lachminarayan Das v. Chairman, 
Cuttack Municipality (1), relied on. 


8.0. A. from the appellate decree of the 
Additional Officiating Sub-Judge, Patna, 
dated March 8, 1934. 

Mr. G. S. Prasad, for the Appellants. 

4 Mr. Brahmadeva Narain, for the Respon- 
ent. 

Judgmenit.—This second appeal arises 
out of a suit instituted by Bishambhardeo 
Narain for a declaration that the assess- 
ment of the municipal tax of Lis house 
No. 108-B, Circle No. 6, within the Patna 
Municipality at the rental basis of Rs. 50 
per month is excessive, illegal, ulira vires 
and without jurisdiction, and for an injunc- 
tion restraining the municipality to realize 
tax from him at a sate higher than 
Rs. 17-1z-6 per quarter which is the old rate 
of municipal tax payable for his house. The 
trial Court dismissed ithe suit. The lower 
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Appellate Court has decreed the suit and 
passed a decree in the following terms: 
“het the suit is decreed and the appeal is 
allowed with costs at 6 per cent. per annum future 
interest ; Pleader’s fee Rs. 5 per cent. The judgment 
and the decree of the learned lower Court are 
herewith! set aside. Jt is hereby declared that the 
re-assessment of municipal tax of plaintiff's holding 
at the rental basis of Rs. 90 per month is illegal, 
ultro vires, and without jurisdiction, and the de- 
fendant is restrained to realize tex therefor at a 
rate higher than Rs, 17-12-6 per quarter, that is the 
old rate of municipal tax therefor from the plaintiff.” 


The chief point which was the subject 
matter of dispute between the parties was 
whether a notice unders. 107 (2), Bihar 
and Orissa Municipal Act, was served on 
the plaintiff or not. A look at some of 
the exhibits in this case discloses a curious 
state of affairs. The defendant Municipa- 
lity claimed that a notice under s. 107 (2) 
was issued by the Municipality and it was 
intended by the Municipality that a notice 
under that section should be issued. But 
locking at the two parts of the notice— the 
one that is kept in the office and ihe other 
that is served upon the assessee—it appears 
that whereas that part of the printed notice 
which was kept in the office shows that 
s. 115 (2) has been changed into s. 107 (2), 
the other part that was served upon the 
assessee dces notshow apy such change, 
with the result that the notice received 
by the assesee is a notice unders. 115 (2) 
of the Act. The lower Appellate Ocurt 
has held that this was a fatal defect and 
that the enhancement could not be allowed 
because tLe provisions of s. 107 (2; had 
not been complied with. On this point 
ihe learned Subordinate Judge is at vari- 
ance with the judgment of the trial Court 
which held that at best it was an irregu- 
larity curable bys. 380 of the Act, and 
moreover, that the plaintiff put in an 
objection before the committee appointed 
by the Municipality but that was rejected 
and, therefore, ab any rate, tke enhance- 
ment was not made without notice to the 
assesses, 


Mr. Rai Guru Sharan Prasad, appearing 
on behalf of the Municipality, has adopted 
the same line of argument as advanced by 
the trial Court and he has emphasised tle 
fact that the asseesee was before the Muni- 
cipality before the enhanced rate was 
actually demanded. He has also relied 
upcns, 380, Bihar and Orissa Municipal 
Act, A careful scrutiny of the terms of 
s. 380 will show that itis not all irregu- 
Jarilies that are curable: it is only the 
irregularities mentioned in that section 
that are curable. I cannot do better than 
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quote- the section itself to point out what 
the type of mistakes are that are curable 
under that section. The section runs as 
follows: 

“No assessment list or other list, notice, bill, or 
other such document specifying, or purporting to 
specify, with reference to any tax, charge, rent or 
fee, any person, property, thing or circumstance shall 
be invalid by reason only of a mistake in the name, 
residence, place of business or occupation of the 
person or in the description of the property, thing 
or circumstance, or by reason of any mere clerical 
error or defect of form, and it shall be sufficient 
that the person, property, thing or circumstance is 
described sufficiently for the purpose of identifica- 
tion, and it shall not be necessary to name the 
bas or occupier of any property liable in respect 
‘ of @ tax.” 


-I need not quote cl. (2) because it is 
not necessary for the purposes of this case. 
Now from this it will appear that the 
mistakes -that are covered by this section 
are in the case of a notice in the name, 
residence, place of business or occupstion 
of the person, or in the description of the 
property,. thing or circumstance, or by 
reason of any clerical error or defect of 
form. The mistake in question hereis a 
mistake which could be covered by the 
last two items, viz., clerical error or defect 
of form. Now the notice that was served 
upon the assessee cannot be said to con- 
tain any clerical error because itis on the 
face of it a notice unders. 115 (2). If the 
Municipality intended that it should bea 
notice under s. 107 (2), the correction 
should have been made here. So from the 
assessee’s point of view there is no clerical 
error in the notice that was received by 
him. There is no defect in form either. 
Therefore, although certain types of ir- 
regularities are curable by s. 380, it cannot 
be said that a defect of this nature can be 
cured by that section, because it will 
amount to this that although you serve a 
notice which is to all intents and purposes 
a notice under s. 115 (2), you want to take 
advantage of having served a notice under 
s. 107 (2). Then the question is whether 
the appearance of the assessee before the 
committee cures the non-service of notice 
under s. 107 (2). I am of opinion that it 
does not, and I am supporled in this opi- 
nion by the decision in Lachminarayan 
Das v. Chairman, Cuttack Municipality (1). 
I agree with the lower Appellate Court 
that this was an illegality and I would 
dismiss the appeal with costs. Leave to 
appeal under the Letters Patent is re- 
fused. 

D. Appeal dismissed. 

(1) 17 P LT 420; 163 Ind. Cas, 181; ATI R 1936 Pat. 
022; 2 B R 559; 8 RP 616. 
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RANGOON HIGH COURT 
Oriminal Appeal No. 532 of 1937 
BaGULEY AND SPARGO, Jd. 
NGA KIN MAUNG—APPELLANT 
l VETSUS 


Tue KING—Opposits PARTY 
Criminal triali—Murder—Conviction for—Tamper- 


ed evidence—Guilt not proved beyond reasonable doubt. 


—Conviction held not warranted. 


Where there are strong reasons for suspecting that. 


evidence had been tampered with and there are grave 
reasons for euspecting that the accused was the man 


who committed the murder but on the record as it | 


stands itis impossible to say that his guilt has been 
proved beyond all reasonable doubt and thereis a 
support given to the dying declaration of the deceas- 
ed by an incredible witness the conviction of the 
accused is not warrante 1, = 

Or. A. from an order of the Additional 


a Judge, Prome, dated May 10, 
1937. 
Baguley, J.—This appeal has been 


before the Court once before and was 
remanded for further evidence. Further 
evidence has now been recorded and the 
case can be disposed of. Tne appellant 
has been found: guilty under s. 302, 
Indian Penal Code, and sentenced to death 
for the murder of one Maung Thaik. 
Maung Thaik was a process-server and he 
had just drawnhis pay. When he was 
taken to the Sub-Assistant Surgeon at the 
dispensary at Paukkaung after receiving 
his injuries, the Sub-Assistant Surgeon said 
he smelt liquor from his mouth: so, clear- 
ly after drawing his pay, he had been 
spending part of it in drink. The case 
for the Crown is to be found in the evi- 
dence for Aung Myaing, a witness who 
could not be found at the original trial 
but who was found when the case was re- 
manded for further evidence. He says that 
at the time he was living with Maung 
Thaik, Maung Thaik drew his pay and 
went out atabout 4 o'clock and as he had 
not returned home by sunset, he went out 
to look for him and found him drunk in 


front of Ah Wan's Khaukswe shop. In - 


front of the Khaukswe shop there were 
three carts stopped. The appellant Kin 
Maung was drinking tea in frontof Ah 
Wan's shop. Maung Tnaik and Aung 
Myaing got on the last cart of the three. 
Aung Myaing says he does not know the 
name of the cartman but Maung ‘Thaik 
told Sein Gyi, one of the three cartmen 
whom Aung Myaing did know, to drive 
on. Kin Maung told the cartmen not to 
drive but to have some tea. However, 
the cartmen would not stop for tea and 
they drove on, but not until Sein Gyi had 
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asked Kin Maung to buy him a cigarette 
and Kin Maung had done so. The carts 
drove on and when they had gone some 
little distance, Aung Myaing heard a voice 
from the west addressed to Maung Thaik 
and apparently in the nature of a chal- 
lenge. Maung Thaik replied “what do you 
“want to do with me?” and got down 
from the cart and, Aung Myaing says, 
fell down. When he had gone a litle 
distance, Aung Myaing says he heard the 
voice of Maung Thaik and he flashed 


his torch in his direction. He then 
saw Maung Thaik standing on the 
road and someone standing near him. 


This man, he says, was like the appellant 
Kin Maung and that man cut Maung 
Thaik with something which looked like 
a da, Aung Myaing then ran away and 
told variuvuus people, and, on the evidence 
as now recorded, the firsh people whom 
he came to were told that he thought the 
man who had cut Maung Thaik was Kin 
Maung. When he told other people later 
on, it seems that he had become more 
certain and said that the man who cut 
Maung Thaik was Kin Maung. Aung 
Myaing is the only witness who gives evi- 
dence of any description against Maung 
Thaik in Oourt. 

There is, however, in addition to Aung 
Myaing’s evidence, evidence showing thut 
the deceased Maung Thaik, before. he 
died, definitely indicated that Kin Maung 
was the man who bad cut him. U Thwin, 
Township Magistrate, says that his state- 
ment was that he came back from the 
bazaar in Sein Gyi’s cart. Sein Gyi was 
driving itand he was alone in the cart. 
When the cart arrived near the big 
Pagoda he found Kin Maung on the road. 
Kin Maung picked a quarrel with him, 
so he got down from the cart and they 
had an altercation. He struck Kin Maung 
twice with a split bamboo and Kin 
Maung stabbed him with a da twice. 
He gave as a reascn for the quarrel that 
he stopped tke cart from going home and 
Kin Maung asked him why he stopped 
the cart. He further adds that Sein Gyi 
was present when he was stabbed and he 
knew Kin Maung very well. Mg. Thaik also 
made a statement to the station writer in the 
nature of a First Information Report and this 
first information reportis practically the same 
as the dying depcsition recorded. by U 
Thwin. The question is whether the 
dying deposition: of Mg. Thaik and 
the doubtful support given to it by Aung 
Myaing is sufficient to warrant a convic- 
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tion. The learned Sessions Judge was of 
the opinion that evidence was being sup- 
pressed and came to the conclusion that 
the deceased had not made any mistake 
in identifying the person who had cut 
him. On behalf of the appellant in this 
Court it is argued that altough under 
some circumstances the dying deposition 
may be sufficient to support a convictiz:n 
even if uncorroborated, the present case 
is not one in which the dying deposition 
is sufficient to warrant a conviction. 

In the first place, Maung Thaik was 
under the influence of liquor; secondly, 
according to all the evidence on the 
record, Maung Thaik was not in Sein 
Gyi’s cart; thirdly, Maung Thaik said he 
and Sein Gyi were alone in the cart and 
Sein Gyi was present when the meeting 
with Kin Maung took place: the evidence 
as it stands on the record goes to show 
that Aung Myaing was with Maung Thaik 
in the cart but ib was not Sein Gyi's 
cart: it was Mya Din’s; fourthly, Maung 
Thaik says the reason for his quarrel 
with Kin Maung was that he (Maung 
Thaik) had stopped the cart from driving 
on when they started, but all the evi- 
dence isto the effect that Maung Thaik 
wanted the carts to drive on and Kin 
Maung tried to stop them first by offer- 
ing the cartmen tea and then by giving them 
a cigarette; fifthly, whereas Maung Thaik 
said he struck Kin Maung on the head witha 
bamboo, Kin Maung had no signs of 
injury on him, but this of course might 
easily be explained by the well-known 
habit of Burman villagers in saying they 
struck a man when theyreally mean that 
they struck at him. 

It is impossible to increase the value 
of Aung Myaing’s identification so as 
to make it appear that Aung Myaing did 
actually recognize Kin Maung as the 
assailant. He saya in Court that he 
thought the assailant was Kin Maung: 
he also made this statement in the com- 
mitting Court; so that ihe evidence of 
Witnesses who say that Aung Myaing told 
them that the assailant was Kin Maung 
cannot improve the value of Aung 
Myaing’s slatement in Court that he only 
thought it was Kin Maung. The case is 
a very unsatisfactory one. The learned 
Judge was of opinion that the witnesses 
were suppressing evidence and in my 
opinion tbere are strong reasons for gus- 
pecting that evidence had been tampered 
—Aung Myaing was not forthcoming 
at the Sessions trial but apparently was 


Lig 
Immediately found after the Sessions trial 
was finished and when the case went back 
for further evidence he was evidently pro- 
duced in Court without difficulty. There 
are grave reasons for suspecting that Kin 
Maung was the man who committed this 
murder but on the record as it stands, it 
18 impossible to say that his guilt has 
been proved beyond all reasonable doubt. 
I would, therefore, set aside the conviction 
and sentence and -acquit him. 


Spargo, J.—I agree. 
D. Conviction set aside. 





CALCUTTA HIGH COURT 
Civil Rule No. 577 of 1936 
November 11, 1936 
M. ©. Gaoss AND B. K. MUKHERJEA, JJ. 
NIRODE CHANDRA MALLIK— 
PETITIONER 

VETSUS — 
JATINDRA MOHON DUTTA AND 
CTHERS— Opposite PARTY 

Privy Council—Appeal to, by special leave~Fur- 
ther proceedings, if ipso facto stayed. 

An admission of an appeal by special leave of the 
Privy Council does not operate ipso factoasa stay 
of further proceedings. Mohesh Chandra Dhal v. 
Satrughan Dhal (2), referred to, Bank of Australasia 
v. Breillet (1), explained. 

Messrs. Atul Chandra Gupta, Sukumar 
De and Hemanta Kumar Bose, for the Peti- 
tioner. 

Messrs. Apurbadhan Mukherjee and Uma- 
prosad Mukherjee, for the Opposite Party. 

Order.—This is a petition by a decree- 
holder against an order of the Subordi- 
nate Judge, refusing to grant his prayer 
for ascertainment of mesne profits. The 
petitioner was the plaintiff ia a suit. He 
Claimed the right of a shebait of the pro- 
perty in suit and claimed the mesne profits 
from the persons in alleged wrongful posses- 
Sion of the same. The suit was decreed 
in July 1929. The decree was affirmed in 
appeal in July 1933 and this Court in its 
judgmeni gave directions how the mesne 
profits were to be ascertained. Thereafter, 
on December 19, 1934, the defendants 
opposite party obtained special leave from 
their Lordships of the Judicial Committee 
to appeal .to the Judicial Committee. In 
the meantime, in September 1933, the 
petitioner applied to the Court to determine 
the mesne profits from May 1922 to March 
1934, when the delivery of possession was 
given to him. The opposite party opposed 
the petition and the learned Subordinate 
Judge.on the authority of the case in 
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Bank of Australasia v. Bretllet (1) has 
held thatthe admission of the appeal by 
special leave of the Privy Oouncil operated 
to stay further proceedings in the suit and 
the Court had no jurisdiction to ascertain 
the mesne profits as prayed for by the 
plaintiff petitioner. . 

Itis urged by Mr. Gupta that it was 
open tothe opposite party to apply tothe 
Privy Council for stay of proceedings or 
they might apply to the High Court for 
stay of proceedings and the High Court 
in such a case has authority to grant stay 
of proceedings, but that the Subordinate 
Judge committed an error in thinking that 
the admission of the appeal by the Privy 
Council operated to stay further proceed- 
ings. Upon hearing the learned Advocates 
on both sides, we are of opinion that the 
view of the learned Subordinate Judge is 
erroneous. No authority is shown to us 
for the broad proposition that an admis- 
sion of an appeal by special leave of the 
Privy Council operates zpso facto as a stay 
of further proceedings. The only authority 
in support of the proposition is that noted by 
the Subordinate Judge where it was said: 
“The admission of the appeal will, of 
course, stay the proceedings in the Court 
below.” The learned Advocate urges that 
the expression ‘of course’ shows that the 
Privy Council intended thereby to lay down 
the proposition that in every case where 
an appealis admitted, further proceedings 
should ipso facto be stayed. From a sub- 
sequent decision Mohesh Chandra Dhal v. 
Satrughan Dhal (2) it appears that a 
direction to the effect of the stay of pro- 
ceedings must be contained in the order 
giving leave. 

In our opinion the observations in Bank 
of Australasia v. Breillet (1) should be 
read as applying to the facts of that case and 
are not an authority for the general proposi- 
tion that every admission of an admission of 
an appeal by the Privy Council operates as 
such for stay of further proceedings. The 
order complained of is reversed and the Rule 
is made absolute. This does not clcse the 
matter, for the opposite party may apply to 
the High Court for stay of further proceed- 
ings if they be so advised. In the circum- 
stances the parties will bear their own costs 
in this Court. 

D. Rule made absolute. 
(1) (1847) 6 Moore P C 152;13 ER 642; 12 Jur, 189; 
79 RR 24. 


(2) 270 1;2g 1 A 261; 4 O WN 34; 1Sar. 561 
(P. 0). 
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NAGPUR HIGH COURT 
Criminal Revision Application No. 278 
of 1937 
Septemher 18, 1937 ` 
GRILLE, d. 


RAHAT ALI AND oraeRs—APPLICANTS 


VETSUS 


MUHAMMAD MURAD—Non-Appuicant 

Criminal Procedure Code (Act V of 1898), s. 252— 
Scope and applicability — Prozedure — Second part, 
when comes into play--First part, whether refers to 
every appearance of accused—Failure to comply with 
first part—Trial, tf vitiated—Criminal trial—Wit- 
ness —Witnesses bound over, not appearing — It is for 
Court to take action. 

The first part of s. 252 of the Oriminal Procedure 
Code, refers only fo such evidence as is offered on the 
day when the accused appears or is brought before the 
Court ; it refers only to the initial production of the 
accused,and it does not refer to every appearance of the 
accused. That would be opposed to the plain sense 
of the section the object of which is that sach evi- 

ence ag is ready and appears against the accused 
shall be taken directly he appears in Court. Ifthe 
case is initiated ona challan, the accused is pro- 
duced, and the prosecution witnesses on the day fixed, 
The prosecution witnesses who have been bound 
over to appear by the police are then examined. 
Ê it is necessary to adjourn the case, such 
Witnesses still come under the category of “such 
evidenceasmay be produced in support of the 
prosecution” as they were produced on the date of 
hearing ; but, wherethe case is initiated ona com- 
plaint, the phrase “such evidence as may be produced 
in support of the prosecution” refers only to such 
witnesses as the complainant may bring with him and 
who have not been summoned by the Court. Where 
onthe day when the accused appears in answer to 
the summons which had been issued, the complainant 
appears and hs has no witnesses present with him, 
and the Court neglects to examine the com- 
plainant on that day, he failsto comply with the pro- 
visions of the first part of s. 252, but that would not 
Vitiate the trial. “There ie then, no evidence produc- 
ed in support ofthe prosecution, and the next part of 
8, 292 then cumes into play. 

What the second part of s. 252 authorizes is,;what 
is done in every complaint case under another name, 
the filing of a list of witnesses whom the complainant 
desires shall be summoned. It follows, then, that 
after the first stage contemplated in the first part of 
s. 232 has passed the hearing of any unsummoned 
Witnesses after that date is a matter within the Court's 
discretion. The factthat the Magistrate summons 
all the witnesses without making a selection or en- 
quiring from the complainant broadly on the points 
in respect of which they were to depose does not 
alter the fact that the acceptance of the list filed by 
the complainant in its entirety is a compliance with’ 
the second part uf the section. It is only where a 
list is undujy long and appears to have been filed 
vexutiously that tye magistracy avail themseives of 
tue power, which the law provides, to scrutinize the 
list to prevent undue harrassment of the accused 
and an unwarranted prolougution of “the trial, 
fe C. Menon v. P. Krishna Nayar (2), di denied 

rom, 

Where the witnesses who were bound over fai. to 
appear it is for the Uourt to tako action on the 
breach of the Court’s order, and notfor the com- 
plainant. 


Or, Rev. App. against the order of the 
1723—15 & 16 
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Court of the Sessions Judge, Jubbulpur, 
dated May 22, 1937, in Criminal Revision 
No. 98 of 1236, reversing the order of the 
Court of the Honorary Magistrate, First 
Olase, Jubhulpore, dated August 25, 1936, in 
Or. Case No. 269 of 1936. 

Mr. Fida Hussain, for the Applicants. 

Mr, J. Sen, Government Pleader, for the 
Orown. 

Order.—One Muhammad Murad brought 
a case on 2 complaint against seven accused 
persons under ss. 147, 323 and 506 of the 
Indian Penal Code. After a preliminary 
inquiry the Honorary Magistrate decided to 
issue process, and on February 22, 1936, 
stated on the order-sheet “case be register- 
ed; summonses shall issue to all the accused; 
Case for March 18, 1936". On March 17, 
1936 the order- sheet runs:— 

“Complainant and all the accused are present 
to-day. The case is, therefore, taken up. Complain- 
ant’s witnesses shall now be summoned, Accused 
on bail of Rs. 100 each with one surety for like sum 
each. Case for March 25, 1936.” 

On March 25, 1936, the Court discharged 
all the accused, holding that on the evidence 
which had been adduced (the Magistrate 
considered it a point worth noting that 
there was no medical evidence in support 
of the injuries which the complainant said 
he had received) no case had been made 
out. The complainant then applied to the 
Sessions Court to have the order of dis- 
charge set aside and a further inquiry 
directed. The case in the Sessions Court 
unfortunately took over nine months and 
ended in the order being set aside and 2 
further inquiry directed with the instruc- 
tion that tue complainant should be allowed 
to produce six named witnesses. The 
reasons for directing a further inquiry 
were, in short, that the complainant had 
not been allowed to examine and summon 
certain witnesses and that permission 
should have been given. The accused have 
now put in a revision application against 
the order of the Sessions Judge. A Rule 
was issued and both the applicants and the 
Government Pleader have been heard. 

The order of the learned Sessions Judge 
cannot be supported as to the order that 
certain witnesses should be heard who 
appeared for the lrst time unsummoned 
on May 29, although the case cited by the 
Magistrate for refusing to hear them, Hajari 
Tika Lodhi v. Emperor (1), is not actually 
an authority for his action. The learned 
Sessions Judge has, in my opinion, miscon- 
strued the first part of s. 252 of the Oriminal 

934 Nag. 156;. 150 Ind. Cas. 916; 1934 
ofa eo: 7 R N 30: 35 Cr, L J 1163 (2). ) 


114 
Procedure Code. He interprets it as mean- 
ing that any evidence which is produed on 
behalf of the prosecution includes any 
witnesses who may appear, whether sum- 
moned or no, up to the time when the pro- 
seciution case is closed, and then, somewhat 
illogically, also adds that the second part 
of the section does not come into operation 
until all the evidence to which he has just 
referred has been taken. Now a warrant 
case may come before a Magistrate in two 
ways: either on a challan, in which case 
the witnesses have already been bound 
over to appear by the Police on the date 
of the trial, or on a complaint, in which 
case the complainant may bring witnesses 
with him on the date tixed for trial, i. e. 
the date on which the accused appears. 
None of these witnesses—and it is these 
who constitute “such evidence as may be 


produced in support of the prosecution”’— ` 


are summoned by the Magistrate. That 
may take place later, and it is perfectly 
plain that the first part of s. 252 of the 
Criminal Procedure Code refers only to such 
evidence as is offered onthe day when tke 
accused appears or is brought before the 
Court; it refers only to the initial produc- 
tion of the accused, and 1 cannot accept 
the contention that it refers to every 
appearance of the accused. That would be 
opvosed to the plain sense of the section, 
the object of which is that such evidence 
as is ready and appears against the accused 
shall be taken directly he appears in Court. 
If the case is initiated on a challan, the 
accused is produced, and the prosecution 
witnesses on the day fixed. TLe prosecution 
witnesses who have been bound over to 
appear by the Police are then examined. 
Undoubtedly, if it is necessary to adjourn 
the case, such witnesses still come under 
the category of “such evidence as may be 
produced in support of the prosecution” as 
they were produced on the date.of hearing; 
put, where the case is initiated on a com- 
plaint, the phrase ‘‘such evidence as may 
be produced in support of the prosecution” 
refers only to such witnesses as the com- 
plainani may bring with him and who have 
not been’ summoned by the Court. It is 
quile obvious that in the present case on 
the day when the accused appeared in 
answer to the ‘summons which had heen 
issued, the complainant appeared and he 
had no witnesses present with him. The 
Court certainly nelgected to examine the 
complainant on that day, and in so far 
failed to comply with the proyisions of the 
first part of 8. 252; but that would not 
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vitiate the trial. There was, then, no evi” 
dence produced in support of the prosecu- 
tion, and the next part of s. 252 then came 
into play. 

The learned Sessions Judge has held 
that, as the Magistrate had not actually 
ascertained from the complainant the means 
of the persons likely to be acquainted with- 
the facts of the case, the stage contemplated 


in the first part of the section was still in 


existence and that until the question had 
actually been asked, the complainant was 
at liberty to produce such unsummoned 
witnesses as he chose. This proposition 
would mean endless delay and harassment 
to accused persons, and, if the judgment 
of Wallace, J.in K.C. Menon v. P. Krishnan 
Nayar (2) is to be interpreted as allowing 
such procedure, I find myself with all 
respect unable to agree with it. What the 
second part of s. 252 authorize is what is 
done in every complaint case under another 
name: the filing of a list of witnesses whom 
the complainant desires shall be summoned. 
This was done on March 18, 1936, and sum- 
monses were issued in respect ot the eight 
persons named in the list. It follows, then, 
that the first stage contemplated in the 
first part of s. 252 had passed on March 
18, and the hearing of any unsammoned 
witnesses after that date was a matter within 
the Court’s discretion. The fact that the 
Magistrate summoned all the witnesses 
without making a selection or enquiring 
from the complainant broadly on the points 
in respect of which they were to depose does 
not alter the fact that the acceptance of 
the list filed by the complainant in its 
entirety was a compliance with the second 
part of the section. It is only where a list 
is unduly long and appears to have been 
filed vexatiously that the magistracy avail 
themselves of the power, which the law 
provides, to scrutinize the list to prevent 
undue harassment of the accused and an 
unwarranted prolongation of the trial. In 
so far, then, as the first part of the learned 
Sessions Judge's order goes, the argument 
therein employed for ordering a further 
inquiry cannot prevail. 

On the remaining argument, the learned 
Sessions Judge's views are correct, and the 
complainant has certainly been wrongfully 
deprived, owing tothe failure of the trying 
Magistrate in carrying out his duty, of 
the opportunity of examining essential - 
witnesses including the doctor, whom he” 

(2) 49M 978; 97 Ind. Cas. 613; 24L W 304; 51 M 
L 3 328; (1926) M W N 730; 27 Or. L J 1123, ATR 
1926 Mad, 989, 
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had called. On the date fixed for the re- 
cording of evidence, of the eight witnesses 
Summoned, five were present, and there is 
nothing to indicate whether the summonses 
of thé remaining three were served or were 
not served. As to the three who were not 
_ Present, the Magistrate, on a subsequent 
application to have them re:summoned, 
recorded that they were given up as the 
complainant took no further interest in them 
and took no action. It was certainly the 
Court's duty to ascertain what had happened 
in respect of these three witnesses, whether 
the complainant desired to compel their 
attendance by a warrant they were served 
or no, and if they were served, whether 
or, if not served, whether he desired to 
summon them afresh. This was not done, 
and there is nomention in the order-sheet, 
as there should have been, as to what direc- 
tions were sought for or given in respect 
of these witnesses. Further, there has been 
a considerable dereliction of duty in respect 
of the witnesses, five in number, who actual- 
ly were present and whose evidence could 
not be taken owing to the absence through 
illness of oneof the accused. They were 
bound over for the hearing of the next 
date, April 30, 1936. On that day, however, 
according to the Magistrate's order of July 
14, 1936, since nothing appears on the 
order-sheet of Apri] 30 in this respect, only 
three were present. The absentees were 
Mr. and Mrs. Marshall who had been bound 
over and who apparently failed to appear. 
Their appearance should have been com- 
pelled and action taken in respect of their 
bonds which were apparently forfeited unless 
the complainant had definitely stated, and 
if stated, the fact should have been recorded 
in the order-sheet, that he gave up these 
witnesses. It is not a question, as the 
Magistrate says in his order, of the com- 
plainant failing to take any action whatever 
to secure the attendance of his other wit- 
nesses. ‘These witnesses had been bound 
over, and on their failure to appear, it was 
for the Court to take action on the breach 
of the Court’s order, and not for the com- 
plainant. On June 25, the complainant 
then asked that he should be allowed to 
examine Wali Muhammad and Lalloo (two 
of the witnesses whom he had produced 
unsummoned on May 22) and four wit- 
nesses, Aziz, Taj Khan, Mr. Marshall aud 
Dr. Menta, who were in his original list, 
and the Magistrate rejected the application 
in respect of all. 

The learned Sessions Judge is correct in 
holding that the complainant is entitled 
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to summon and examine these last four 
witnesses. In respect of the first two, that 
(as the witnesses were unsum nored) was 
a matter for the Magistrate’s discretion; he 
was under no compulsion to examine them. 
As the continuation of the hearing has now 
been ordered, [ do not propose to interfere 
with the order of the Sessions Judge direct- 
ing that the complainant should be allowed 
to produce and examine these witnesses. 
The production, however, must be by way 
of summons. 

The Rule is accordingly discharged and 
the inquiry will proceed as directed. 

D, Order aceordinlyg. 


a sengar War al 


PATNA HIGH COURT 
Civil Appeal No. 147 of 1936 
August 23, 1937 
JAMES AND DAAVEE, JJ. 
BHAGWAT PRASAD—AUoTION-PURUHASER 
— APPELLANT 
VETSUS 
SUDERSAN BHAGAT—Ossgcror 
AND ANOTHER, J UDGMENT-DEBTO2 AND OTHERS 


—Dercree-Hotpgss—Responognts 

Chota Nagpur Tenancy Act (VI of 1903), s. 213— 
Half share held by Hindu widow and other half by 
reversioner—Reversioner, if “owner in possession im- 
mediately before sale” in respect of widow's share 
— Partition of tenure by metes and bounds —Jownt 
liability for rent—Owner of one patti, whether can 
object to sale of other after sub-division of tenure and 
apportionment of rent. 

A right of succession as reversioner to the husband 
of a Hindu widow is merely a spes successionis and 
the expectant reversioner has no vested interest so 
long as the widow lives, so that where a half share of 
a tenure is held by a widow and the other half by the 
reversioner, he cannot be regarded as the owner “in 
possession immediately before sale" of the half tenure 
in her possession in that capacity within the meaning 
of s. 213, Chota Nagpur Tenancy Act. |p. 117, col. 2,} 

When partition has been made by metes and 
bounds, whether by the Oivil Courtor by private 
arrangement, the owner of one separate patti is no 
longer the owner of the other, even though there may 
be a joint liability for rent, Owner of one patti cannot 
object tothe saleof the other patti after sub-division 
of the tenure and apportionment of the rent, on the 
ground that the property described in what would 
have been the kawalgi lagan khewat, if apportion- 
ment of rent had been made before the preparation 
of the Record of Rights, must also be brought to 
sale. [p. 115, col. 2; p. 116, col. 1.) 


©. A. from the appellate order of the 
Judicial Commissioner, Chota Nagpur, 
Ranchi, dated May 20, 1936. 

Mr. G. C. Mukharji, for the Appellant. 

Messrs. Mahabir Prasad and L. K. 
Choudhury, for the Respondent. 


James, J.—This is a second appeal 
under s. 224, Chota Nagpur Tenancy Act, 
from the appellate order of the Judicial 
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Commissioner made under s. 215 (3) of 
the Act. On May 10, 1895, the zamindar 
of Palganj granted a thika of Mouza 
Manjhiladih for aterm of 47 years to two 
brothers, Kali Charan Bhagat and Ram 
Prasad Bhagat at an annual rent with 
cesses cf Rs. 1154-0. When the Record 
of Rights was prepared in 1915 the tenure 
was in possession of Ram Prasad Bhagat 
and the widow of Kali Charan, holding 
equal shares in severality, for which sepa- 
rate khewats were prepared. with a 
shamilat khewat for lands which were 
then waste which had not been divided. 
Under s.13, Chota Nagpur Tenancy Act, 
the landlord was not obliged to recognize 
the sub-division of the tenure and it would 
appear thatin 1915 no such recognition 
had been made. 

In 1931 the landlord jointly sued Suder- 
san Bhagat and his brothers, sons of Ram 
Prasad Bhagat with Musammat Mankumari, 
widow of Kali Charan Bhagat, for the rent 
ofthe tenure. Sudersan Bhagat defended 
the suit, denying that ke was liable for 
more than half the rent and alleging that 
he had paid Rs €7-10-Ofor his half share 
of the tenure to the landlord. That suit 
did not reach the stage of decree as the 
claim was settled out of Court. In 1933 
the landlord sued Sudersan Bnagat and 
Musammat Mankumari separately for their 
Shares in a collective suit under s, 140, 
Chota Naupur Tenancy Act, when it 
appears that Musammat Mankuinari in 
respect of her share was in arrears for only 
one kist of 1340-Fasli to the extent of 
Rs. 23-13-0 while Sudersan Bhagat was in 
arrears for the whole of 1339 and a kist of 
1340, so that the total claim against him 
was Rs. 87-7-0. The suit was decreed and 
it appears that in due course the landlord's 
claim was satisfied. 

In 1935 the landlerd again sued the 
paitidars separately for arrears of rent 
and in execution of his decree against 
Musammat Mankumari he brought to sale 


her patti which was described in khewat 
No. 2-2 ofthe Record of Kights. The sale 
was confirmed on October 31, 1933. On 


December 10, Sudersan Bhagat preferred 
an objection under s. 214, Ouota Nagpur 
Tenancy Act, on the ground that he should 
have been a necessary party to the pro- 
ceeding. ‘The objection was disallowed by 
the Deputy Collector wh» found no sub- 
stance in it. Sudersan Bhagat appealed 
to the Judicial Commissioner who allowed 
the appeal and set aside the sale. The 
le raed Judicial Commissioner remarked 
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that there was no documentary evidence of 
division of the tenure and that the half 
ehare had been sold for an inadequate 
price to the detriment of the appellant 
whose reversionary interest had thus been 
destroyed. ` 

Mr. QG. ©. Mukharji on behalf of the, 
appellants argues that there is no docu- 
mentary evidence whatever, nor any evi- 
dence at allof the existence of the tenure 
otherwise than as divided by partition into 
two defined partis. He also argues that 
in any view of the matter, the order of the 
Judicial Commissioner setting aside the 
sale could not be justified, because the 
right, title and interest of Musammat 
Mankumari would have passed to the pur- 
chaser and thatthe Deputy Collector had 
no jurisdiction to entertain the application 
under s. 213, unless he found that the ap- 
plication was made within the period of 
limitation prescribed by the section. There 
is no such finding in the decision of the 


‘Judicial Commissioner. 


On the question of whether the right, 
title and interest of Musammat Mankumari 
passed by the sale under s. 208, Chota 
Nagpur ‘lenancy Act. Mr. Mukharji ad- 
dressed the Court at some length and it 
must be admitted that the question is one 
of some difficulty. The learned Judicial 
Commissioner relied upon the decision of 
the Judicial Committee in Jagdishwar 
Dayal Singh v. Dwarka Singh (1) in which 
it was held that in order that a purchaser 
might be empowered to annul the en- 
cumbrances under s. 208, it was necessary 
thatevery co-sharerin the tenure must be 
joined as defendant in the proceeding. 
That decision was followed by this Court in 
Jyoti Prasad Singh v. Tarasankar Chatterji . 
(2) when it was regarded as implying that 
unless the whole of the interests in the 
tenure wererepresented before the Court, 
an order for sale of the tenure under s. 208 
was ultra vires and the right title and 
interest of the parties tothe proceeding 
could not be conveyed by the sale. 
delivering the decision of the irivy Council 
in the eanier suit, Lord Thankerton re- 
ferred with approval to the decision in 
Chandra Nath v. Protap Uaai Nath (3) for 

(1) 14 P L T 289; 142 Ind, Cas. 781; AI R1933 PC 
122; 60 I A 176; 12 Pat. 626; Ind. Rul. (1933) P O 108; 
l7k D334; L R l4 A272 Or; 64M L 3 590; 37L W 
foo O W N 629; 57 O L J 412; (1933) M W N 522 
i ois P LT 670; 148 Ind. Oas. 168; A I R 1933 Pat. 


53/; 12 Pat. 799; 6 R P 421. 
a 18 C W N 170; 23 Ind, Cas, 105; AI R 1914 Oal, 
L. ? 
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he purpose of considering whether the pur- 
thaser in the case before the Judicial Com- 
maittee could annul incumbrances. 

In Chandra Nath v. Protap Udai Nath 

m3) it was held that a decree 
wagainst persons who did not represent 
«the entire tenure could not be executed 
under s. 203, Chota Nagpur Tenancy 
Act, but it could be executed as a money 
decree in the Civil Court; and the citation 
of this case together with Lord Thanker- 
ton’s remark that the sale of the tenure 
was ultra vires of the Revenue Oourt, would 
appear to give justification for the decision 
of this Court in the later case. Mr. Mukhar- 
ji draws attention to Lord Thankerton’s re- 
mark thatthe decree is thus only apt to 
attach the interest of the defendants in 
the tenure, and is no sufficient warrant for 
a sale of the whole tenure under s. 208 as 
implying that the interest of tbose tenure- 
holders who had bern parties to the suit was 
liablé under the decree. On the principle 
of Chandra Nath Tewari’s case (3), that 
interest was liable under the decree, but it 
could not pass by a sale under s. 208, 
Chota Nagpur Tenancy Act. It did in fact 
pass as a result of the decision of this 
Court in Jagdishwar Dayal Singh v. Dwar- 
ka Singh (1), but the quastion of whether 
the right, title and interest of those defen- 
dants would pass by the sale did not come 
under consideration because there was no 
contest on that point. 

In Jagdishwar Dayal Singh v. Dwarka 
Singh (1), the superior landlord had granted 
a khorposh tenure, which was in the hands 
of four co-sharers, three of whom, defend- 
ants Nos 2,3 and 4 of the suit, held an 
eight annasshare, while Musammat Shiva 
Kumari Kuer, defendant No. 5 held the 
remaining eight annas share. One of the 
villages of the khorposh grant had been 
settled by the khorposhdars with the family 
of Dwarka Singh. The khorposh tenure was 
brought to sale under s. 208, Chcta Nagpur 
Tenancy Act, and purchased by the superior 
landlord who proceeded to annul the mokar- 
rari tenure of Dwarka  Singh’s family. 
The mukarraridars instituted a suit in which 
the ultimate decision was that reported in 
Jagdishwar Dayal Singh. v. Dwarka Singh 
(1), praying for an injunction against the 
superior landlord restraining him from 
attempiing to take possession of any part of 
Mauza Maran which formed the plaintiff's 
mukarrart grant. The korposhdars were 
joined as defendants in the suit, but none 
of them contested it, so that the only con- 
test was between the encumbrancer and the 
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superior landlord. It was held that since 
all the tenure-holders were not impleaded 
in the rent suit, the sale of the tenure was 
not a valid sale unders. 208, Chota Nagpur 
Tenancy Act, and so the proprietor when he 
purchased in execution had no power to 
annul the khorposhdar’s mukarrari grant. 
But the plaintiffs’ suit was decreed without 
any modification, and one of the reliefs 
claimed was that the Court might hold that 
by virtue of the purchase made at auction 
gale, the superior landlord had acquired no 
right but the share and interest of defend- 
ants Nos 2to4 in respect of receiving the 
mukarrari rent. It would therefore appear 
that as between the mukarraridar and 
the defendants of that suit, he is obliged 
to pay rent,half to the auction-purchaser 
and half to Musammat Shivakumari Kuer, 
so that the actual effect of the decree in 
the suit was that the right, title and in- 
terests of the actual defendants in the rent 
suit passed by the sale under s. 208, sub- 
ject to encumbrances created by the tenure- 
holders; and it cannot be said that the sale 


“was completely annulled by the finel decree 


in the suit. But the question, as J have 
said, did not come under consideration, 
because defendants Nos. 2 to 5 of the suit 
did not enter appearance and if defend- 
ants Ncs. 2to 4 did not object to the plain- 
tiffs paying half the mukarrarrt rent to 
defendant No. 1, there was no reason 
why anybody else should object. 

The question actually does not arise in 
the present appeal. It was necessary in 
order that Sudersan Bhagat should be 
entitled to prefer an objection under 
s. 213, Chota Nagpur Tenancy Act, that 
he should demonstrate that he was the 
person who owned the property sold imme- 
diately before the sale, and also that his 
application was not barred by limitation. 


The finding ofthe Judicial Commissioner 


is to some extent contradictory, because 
he finds that the half share was sold, 
ignoring the appellant's reversionary right 
but if his right in respect of this half 
share is merely that of a reversioner, then 
he could not be regarded as the owner in 
possession immedi.te:y before tie sale, A 
right of succession as reversjoner to ihe 
husband of a Hindu widow is merely a spes 
successionis and ihe expectant reversioner 
has no vested interest so long as the widow 
lives, so that he could not be regurded as 
the owner of the half tenure in that capacity. 
When partition has been made by metes and 
bounds, whether by the Civil Court or by 
private arrangement, the owner of one se- 
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parate patti isno longer the owner of the 
other, even though there may bea joint lia- 
bility for tent and in the present case 
the joint liability for rent ecntinued only 
so long asthe landlord refused under 
S. 13, Chota Nagpur Tenancy Act, to 
recognize tke sub-division of the tenure 
between the families of the twe brothers. 
That sub-division was recognized in 1933 
and Sudersan Bhagat no longer had any 
present interestin Musammat Mankumari’s 
path, The view cf the Deputy Collector 
was correct thatthe holders of the patti 
described in khewat No. 2-1 were not neces- 
sary Partiesin a suit for rent againt the 
holder of the parti described in khewat 
No. 2-2and the sale held under s. 208 of 
the Act was valid. 

Mr. Mahabir Prasad on behalf of the 
objector Sudersan Bhagat suggests that the 
sale under s. 208, Chota Nagpur 
‘Tenancy Act, cannot be held to be valid, 
because only part of the tenure was put up 
for sale, since the shamilat area contained 
in khewat No. 2-3 was omitted. In Kumar 
Ramyad Singh v. Chhedia Barhi (4), a part 
of the holding was illegally exempted from 
sale; but there objection was taken by the 
decree-holder that the Court had no power 
arbitrarily to exempt from sale a portion of 
a tenure or holding. Sudersan Bhagat can 
hardly object to the sale of Musammat 
Mankumari Kuer's patti after sub-division 
of the tenure and apportionment of the rent, 
on the ground that the property described in 
what would have been the hawalgi legan khe- 
wat if apporlicnment of rent had been made 
before the preparation of the Record of 
Rights, must also be brought to sale. 

The appeal is allowed with costs, the 
order of the Judicial Commissioner is set 
aside and the order of the Deputy Collector 
is restored. 

Dhavle, J.—I agree. 


D. Appeal allowed. 
(4) 1 Pat. 780; 71 Ind. Cas. 345: : 
i r E as. 345; A I R 1923 Pat. 64; 


——_ aa ane raa amah, 


RANGOON HIGH COURT 
_ Civil Regular No. 354 of 1936 
March 11, 1937 


SEN, J. 
GOKULDAS WAGHAJI—PLAINTIRF. 
VETSUS 
earns ie aaa 
usband and wife—Restitution of conjugal ri 
—Sutrt by husband—Burden of pe Paik sie ee 
sutt is discretionary—Wife denying marriage and 
making serious allegations against husband and her 
father~ Wife found to be living with another man and 
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pregnant—Held, no useful purpose would be served 
in decreeing suit— Hindu Law—Marriage. 

In a guit for restitution of conjugal rights in which 
the defendant wife denies the marriage between them, 
the burden of proving that the marriage between the 
plaintiffand the defendant was according to Hindu 
rites and ceremonies is on the plaintiff. 

The relief asked for by the plaintiffin a suit for 
restitution of conjugal rights, is one which ie in the 
discretion of the Court to grant. The suit is in the 
nature of a suit for specific performance. 

Where in a suit for restitution of conjugal rights 
by the husband, the wife denied the marriage and 
made serious allegations of ill-treatment and of being 
compelled to bad, an immoral life by the plaintiff and 
her own father, and she was found to be living with 
another man and was pregnant : 

Held, that it was certain that if she were made to 
return to the husband there would be reasonable app- 
rehension on hey part of being treated with cruelty 
by the plaintiff and her father and no useful purpose 
would be served by granting the plaintiff a decree. 


Mr. J. H. Shukla, for the plaintiff. 

Mr. K. C. Senyal, for the Defendant. 

Judgment.—This is a suit by the hus- 
band for restitution of conjugal rights. His 
case is that he was married tothe defend- 
ant on October 30, 1933; that he and the 
defendant lived together and cohabited in 
Rangoon until September 22, 1936, and that 
after that date the defendant withdrew 
from cohabitation and left him without 
any just cause, and has continued to live 
apart from him and has refused to render 
him his conjugal rights. The defendant, the 
wife, denied that there was ever any legal 
marriage between the parties and that they 
ever lived together as husband and wife. 
Her case is that she was brought by her 
father to the plaintiff's house after the death 
of her grandmother and made to live there 
by her father and was subjected to various 
kinds of torture and ill-treatment by the 
plaintiff and her father; further that she 


was forced to Jead an immoral life and, 


being unable to bear this ill-treatment 
and the life she was being forced to live, 
she left the plaintiff's house of her own 
accord. The following issues were framed: 
(1) Was the plaintiff married to the 
defendant accordidg to Hindu rites and 
ceremonies? (2) Did the parties live together 
as husband and wife? (3) Is the plaintif 
entitled to a decree for restitution of conju- 
gal rights? Now, itis admitted that the 
parties are Hindus, and on tke evidence it 
is established to my satisfaction that they 
belong to the Sudra class. The plaintiff 
is a Gujerati Hindu and the defendant is 
a Telegu Hindu.” According to the defen- 
dant she is now 20 years of age; and at 
the time ofthe alleged marriage, in Octo- 
ber 1933, she must have been about 16 years 
of age, 


1937 


The burden of proving that the marriage 
between the plaintiff and the defendant was 
‘according to Hindu rites and ceremonies is 
on the plaintiff. The plaintiff himself has 
given evidence, and the father of the defen- 
dant, the priest Parkasam who performed 
the marriage, the goldsmith, Narayana, and 
‘two other witnesses, D. Subramony and 
Shaik Mohomed have been called to prove 
that there was in fact a marriage cere- 
mony held at the plaintiff's house between 
the plaintiff and the defendant. Before 
considering this evidence, I shall deal with 
the extraordinary evidence tendered by the 
defendant. According to the defendant, her 
mother died when she was five years old, 
and her father’s mother brought her up after 
this. She stayed with her father and 
grandmother after the death of her mother 
and she was brought to the plaintiff's house 
by her father when she was 13 or 14 years of 
age. The plaintiff and her father compelled 
her to have sexual intercourse with various 
persons who were brought to the house for 
this purpose. She states that she refused at 
first to lead an immoral life, but that as she 
was assaulted and afraid, she was ultimately 
compelled to lead a life of prostitution. She 
has given evidence describing in detail the 
sort of life she was compelled to lead and 
the pressure brought to bear upon ner to lead 
such a life. Tosupport her story she has 
called one Mahabu Dubay, a mctor driver, 
who has given evidence to the effect that 
he visited her on three occasions. I do not 
believe the evidence of this witness. 
Another witness, Subramony, a plumber, 
states that he saw the defendant being 
compelled by the plaintiff to lead an im- 
moral life, and says that she was always 
subjected to ill-treatment and was assaulted. 
I also disbelieved tke evidence of this wit- 
ness. l 
I can hardly conceive that a father would 

degrade his only child at the age of thirteen 
or fourteen by taking her to the house of a 
Gujerati for the purpose of living on the 
earnings of her prostitution. There is no 
«evidence to show that either the plaintiff 
or the father are men of bad character. 
“The plaintif is a tailor, and the father, 
Sri Ramlu, states that he works as a 
maistry. It also transpired in the course of the 
«evidence that one Daniel was living in the 
mgame building as that in which the plaintiff 
mand the defendant lived, and that his rooms 
Were just across a common staircase. It is ade 
mitted by the plaintiff that she and Daniel 
are now living as busband and wife. It is in 
avidence that the defendant used to go to 
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Daniel's for the purpose of fetching drink- 
ing water and that she started doing this a 
month after she came to the plaintiff's 
house. She states that she made a comp: 
plaint to Daniel about the ill-treatment 
and the life she was made to live. She 
actually states that she asked Daniel to 
report the matter to the Police, but was 
told by him that it was not his business to do 
so. The fact that she has left ihe plaintifi’s 
house and is staying with Daniel, in my 
opinion, indicates that she must have been 
on friendly terms with Daniel for some time 
and that she ultimately, at Daniel's request, 
must have deserted her husband. It is 
strange that Daniel should have suddenly 
left his residence in the same building as 
the plainliff five or six days before the 
defendant left the plaintiff. From all the 
evidence before me J must hold that if the 
defendant’s story is true, she had ample 
opportunity of complaining about the con- 
duct of her father and the plaintiff and 
could have easily obtained proiection and 
eculd have left the plaintiff. In my opinion 
this story of the defendant is so highly 
improbable that no Court should attach any 
weight toit. I therefore decline to bel:eve 
the story set up by the defendant and her 
Witnesses in this case. ; 
As to the question whether the plaintiff 
has discharged the burden of proof as 
regards his marriage with the defendant, 
the learned Advocate for the defendant 
states that there are discrepancies in the 
evidence of the witnesses called by the 
plaintiff as to the negotiations which preced- 
ed marriage and as to what were the exact 
religious ceremonies that were performed at 
the marriage. There are certainly discre- 
pancies, but in my opinion, these discrepan- 
cies are most probably due to lapse of time, 
and in any event, they do not materiaily 
affect the evidence as to whether a marriage 
ceremony was performed between the 
plaintiff and defendant or not. The plain- 
tiff has given evidence and has described 
in his evidence some of the ceremonies that 
were performed, It is true that he has not 
in his evidence stated that one of the 
essential ceremonies, saptapadt, was peT- 
formed. It is urged by the learned Counsel 
for the plaintiff tha‘ this is probably due 
to the fact that the plaintiff did not realize 
that the ceremony saptapadi was an essen- 
tial part of the ceremony. He does state 
in his evidence that mangalasutra, or a 
sacred thread with gold ornaments, was tied 
round the neck of the bride; that both he 
and the bride were seated cn a wooden 
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platform before a specially prepared pandal 
called chori, and that the sacred fire we pre- 
pared and both he and the defendant were 
made to go round it four times. The father, 
Sri Ramlu, has also given evidence as to 
the performance of the marriage and as to 
the marriage ceremony. The other three 
witnesses Narayana, Subramony and Shaik 
Muhammad, have also given evidence as 
to the actual performance of the marriage 
ceremony. They do not say much in their 
evidence as to what were the actual cere- 
monies performed. The real evidence, to 
my mind, in this case as to what were the 
actual ceremonies performed, is that given 
by the priest Parkasam. He has given his 
evidence in a straightforward manner and, 
in my opinion, his evidence should be þe- 
lieved. Witness Parkasam is a Hindu Telegu 
priest, and be must have known that 
saptapadt was an essential ceremony to per- 
fect and complete a marriage, and I cannot 
conceive that he would have officiated at the 
marriage ceremony without performing this 
essential ceremony. Mulla’s ‘Principles of 
Hindu Law’, Edn. 7, the learned author in 
para. 437 states, when dealing with mar- 
riage ceremonies: 

‘i. There are two ceremonies essential to the 
validity ofa marriage whether the marriage be in the 
Brahma form orthe Asura form: namely (1) invoca- 
tion before the sacred fire; and (2) saptapadi, that is, 
the taking of seven steps by the bridegroom and the 
bride jointly before the sacred fire. The marriage be- 
comes completed when the seventh steps is taken; till 


then it is imperfect and revocable. Consumation is 
not necessary to make a marriage complete and bind- 
= +t 


ing. 

The learned Advocate for the defendant 
does not dispute this statement of the law: 
and on the evidence before me, and in all 
the circumstances of the case, I hold that a 
marriage was performed by the priest Par- 
kasam between the plaintiff and the defen- 
dant according to Hindu rites and cere- 
monies. As regards the second issue, in my 
opinion, the parties did live together as 
husband and wife. The defendant herself 
admits that she was living in the plaintiff's 
house for over three years. There now re- 
mains to consider whether in all the cir- 
cumstances appearing in this case, a decree 
for restitution of conjugal rights should be 
granted to the plaintiff. The relief which the 
plaintiff ‘asks is one which is in the discre- 
tion of the Court to grant. The suit is in 
the nature of a suit for specific performance. 
From the evidence that has been given in 
this case it is quite apparent that the de- 
fendant will never return to the plaintiff as 
she has made such serious allegations 
against the plaintiff and her father. It is 
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certain that if she were made to return, there 

would be reasonable apprehension on her- 
part of being treated with cruelty by the» 
Plaintiff and her father. Learned Counsel- 
for the plaintiff intimated that if the Court 

held that he had established his marriage 

with the defendant, he would not, in the 

circumstances revealed in this case, namely; 
that the defendant is living with Daniel 

and is pregnant, insist on a decree for 

restitution of conjugal rights. In my opinion, 

no useful purpese would be served by 

granting a decree to the plaintiff, and what 

is More,in my opinion, no Court should, in 

the circumstances that have been brought 

out in the case, grant sucha decree. I there- 
fore refuse the plaintiff a decree for resti- 

tution of conjugal rights, but as he has 
proved his marriage, and as I have held 
that the defendant has not established 
her case of cruelty and being made tolive 

an immoral life, there will be no order as to 

costs. | 

N. Order accordingly. 





f PATNA HIGH COURT 
Civil Revision Petition No. 63 of 1937 
August 9, 1937 

COURTNEY-TERRRLL, © J.4np MANOHAR 

LA tind: 
Babu TARAPADA GANGULY AND UTARRS 
—PLAINTIFFS—PETITIONERS 

VETSUS 


Babu JITINDRA NATH GHOSH— 
DEPENDANT AND ANOTABR— 
Opposites Party 

Civil Procedure Code (Act V of 1908), O. XXVI, 
r. 15—Pleader of standing and experience appointed 
Commissioner to examine accounts between parties 
to suit--No mention of his fees-— He charging Rs. 16 
per day ag fees—Standing orders of District Judge 
not to allow more than Hs. 8 in such cases— Held, there 
was no implied contract on the part of Commissioner 
and his charge of Rs. 16 a day was proper. 

A Pleader Commissioner was appointed to investi- 
gate certain facts including a complicated series of 
accounts as between the plaintiffs and the defendant. 
In the agreement there was no mention of any scale 
of his remuneration. The Commissioner ultimately 
sent his bill, charging Rs 16 perday as his fees. 
Previous to his appointment the District Judge had 
directed not toallow acharge of more than Rs. 8a 
day to the Commissioner in ordinary case. The Com- 
missioner in the case was a Pleader of standing and 
experience : 

Held, there was no implied contract on the part of 
the Pleader to work on Rs. 8 per day and that the rate 
claimed by him was proper. 


O. R. P. from the order of the Additional 
Sub-Judge, Darbhanga, dated September 7, 
1936. i 

Mr. §. K. Mittra, for the Petitioners, 


— s 


ere: in 
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Mr, Janak Kishore, for the Opposite held to be 
Party. 


Messrs. S. N. Banarji and K. K. Banarji, 
for the Pleader Commissioner. 

Courtney-Terrell, C. J—This is an 
application in revision by the plaintiffs in 
a suit before the Subordinate Judge. A 
Pleader Commissioner was appointed to 
investigate certain facts including a com- 
plicated series of accounts as between the 
plaintiffs and the defendant. The Com- 
missioner ultimately sent in his bill, and 
the learned Subordinate Judge proceeded 
at the invitation of the plaintiffs to review 
that bill in respect of the Commissioner's 
services. As a result, he madea reduction 
in the bill striking out certain items as 
excessive andnot necessary for the duty 
entrusted to the Commissioner. Not 
satisfied with that reduction, the plaintiffs 
have nowcome tothis Court requesting 
this Court to revise the order of the Subor- 
dinate Judge. 

The Detter might simply be disposed of 
by he observaNon that the learned Judge 
hain acceding Mo the plaintiffs’ request 
to revise the bill of tie Commissioner done 
nething more than the plaintiffs them- 
selves requested, and in reducing the 
smount of the bill he had -not exceeded his 
jurisdiction. Therefore thereis no reason 
jo inetrfere with the order thas he has 
made. 

But one point was raised by the plaintiffs 
in support of their application, namely 
that the Commissioner had priced his 
time at the rate of Rs. 16 (Rupees sixteen) 
per diem. It was contended that the price 
allowed to the Commissioner should be 
limited to Rs.8 a day. It would appear 
that the District Judge had sometime 
before this commission was entrusted to 
the Commissioner given notice to the effect 
that in taxing the costs asa rule, having 
regard to the financial condition of the 
country at that time, he would not be 
prepared to allow a charge of more than 
Rs. 8a day in ordinary cases. The par- 
ties, however. had agreed to the appoint- 
ment by the Subordinate Judge of the 
particular Pleader Commissioner who is a 
person of standing and experience, and in 
securing his servicesno mention was made 
cf the particular scale of remuneration. 
The Commissicner in the circumstances 
was perfectly entitled to say that having 
regard to his standing in the profession 
a fee of Rs. 16 a day was within what I 
may call the ordinary market rate for per- 
sons of his standing and that it cannot be 
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anything in the nature of an 
implied contract on his part to work for 
Rs. 8 only. This is the main point urged 
by the applicants before us, the plaintiffs 
which in my opinion fails. 

The defendant has apparently been 
given notice of these proceedings by the 
plaintiffs and has come here to support 
the plaintiffs in attacking the Pleader 
Commissioner's bill. It is suggested on 
his behalf that the matter may be reason- 
ably left until the suit itself reaches the 
appellate stage when the Appellate Court 
would bein a proper position to judge 
whether the charge is reasonable in point 
of rate or in point of time involved. 
On the other hand we have before us the 
plaintiffs’ application and we have juris- 
diction to entertain it and it is convenient 
that the matter should be deilt with at this 
stage. It is perhaps hardly necessary 
toremark that any order we may make 
infavour of the Pleader Commissioner that 
he is entitled to receive the sum awarded 
by the Subordinate Judge from the plaintiff 
will not affect any contentions, if any, that 
the defendant may ultimately be put ina 
position to make before tha Appellate 
Court as. tothe amount which he should 
be made to pay to the plaintiffs. The 
matters as between the defendant and 
the plaintiffs have got nothing whatever 
todo with the dispute between the Pleader 
Commissioner and the plaintiffs, 

In my opinion the plaintiffs’ application 
in revision fails and should be dismissed 
with costs: we assess the hearing-fee at 
two gold mohurs. 

Manohar Lall, J.—I agree. 

D. Application dismissed. 


amangeran ieee ge 


CALCUTTA HIGH COURT. 
Civil Suit No. 211 of 1936 
July 6, 1936 
MoNarr, J. 
SUDHAMOYEER BOSE- PLAINTIpp 


VETSUS 
BHUJENDRA NATH BISWAS AND orggrs 
nai as Pre EEE NDANTS. 

ransfer o roperty Act IV of 1882), s. ee 
Daughters of tenure-holder Aa Sine 
favour of yeversioners — Reversioners taking over 
liability to pay debts—Liability to pay decretal debt 
for rent — Res judicata — fixecution— Application 
dismissed as not maintainable in form in which 
presented—Question of liability of judgment-debtor 
if barred—Judgment-debtor found liable but another 
remedy suggested—Subsequent suit in respect of their 
lability, if barred—Limitation Act (IX of 1908) 
ss, 19, 20—Undertaking to pay decree amount—Pay- 
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ments made — Liability not denied — Limitation, if 
extended. 

Where on the death of a tenure-holder the tenure 
devolves on his daughters against whom arent decree 
has been obtained by the landlord and they relinquish 
their interest to reversioners by ea family arrange- 
ment and they take over the liability to pay 
debts under s. 128, Transfer of Property Act, the 
reversioners as donees will be liable for the debts 
of the donors and-it will be open to the landlord to 
sue them on the basis ofthe family arrangement. 
Chintamony Dutt v. Mohesh Chander Banerji (2), 
relied on. 

Where in an application under s. 47, Civil Proce- 
dure Oode, it was held that an execution application 
was Dot maintainable in the form in which it was 
brought, the Judge confining himselfto the procedure 
and not considering the liability of the judgment- 
debtor, the decision does not operate asres judicata 
in regard tothe liability of the judgment-debtor, 
But where in the execution application it is held that 
the judgment-debtor is liable for the decree but 
_ suggests that the proper remedy of the decree-holder 
is by suit, the decision is res judicata on the question 
of the judgment-debtor’s liability. 

Where persons who undertake to pay a decree debt 
make cartain payments and do not deny their liability 
the payments made extend the period of limita- 
tion. 

Messrs. B.C. Ghose, S.C. Bose and M. 
N. Bose, for the Plaintiff. 

Messrs. Santosh Kumar Basu, K. D. 
Dutt, J.C. Moitra and R. Chowdhuri, for the 


Defendants. 


Judgment.—This is a suit to recover a 
sum of Ks. 1,393-3-0, the balance due in 
respect cf a decree in a rent suitin the 
First Munsit’s Court at Nadia. Theclaim 
is based on certain agreements set out 
in the plaint. The pedigreeof the family 
is set out in para. lof the plaint. The 
head of the family was Radha Jiban 
Muslaphy who died in 1892. Radha Jiban 
had a patni interest in Mouza Lakhipur 
granted by the predecessor-in-title of the 
Plaintiffs. The patni interest devolved on 
Radha Jiban's daughters Jogmaya, Padma- 
bati and Bhababhahbini. Padmabati and 
Jogmaya in 1916 executed leases in favour 
of Bhujendra, Jogmaya’s eldest son. Bhu- 
jendra is said to have been the nominee 
on behalf of all the defendants in his 
branch of the family who will be called 
for brevity’s sake the Biswas defendants. 
Bhababhabini’s descendants have been 
referred to as the Ghose defendants. 

On February 1, 1932, the plaintiffs ob- 
tained arent decree for Rs. 1,636-10 11 
against Jogmaya, Padmabati and Bhaba- 
bhabini with regard to the patni tenure, 
Lakhipur. On February 6, Jogmaya died, 
and on May 5, Padmabati died. In June 
1932, a family settlement is alleged to have 
been made under which Bhababhabini 
was to relinguish the estate of Radha 
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Jiban in favour of the reversioners, the 
Biswas defendants obtaining two-thirds 
share and the Ghose defendants the remain- 
ing one-third. On June 22, 1932, two docu- 
ments were executed: the first is a deed 
of relinquishment or surrender by Bhaba- 
bhabini in which she recites that she is 
entitled to all the properties left by her 
father, and that Jogmaya had sold to 
Bhujendra her share in a certain mahal 
included in towzi No. 49]. There is a fur- 
ther recital that: 

“There have been disputes and quarrels regard- 
ing the properties and likelihood of litigation, and 
being reluctant and free from all desires of carry- 
ing on litigation with you", 

Says the executant, 

by executing this dezd ofrelinqnishment in your 
favour I now declare that I fully give up all my 
right, title and interest that I have in the immov- 
able properties left by my deceased father.” 

The defendants have endorsed at the 
foot of that document their acceptance of 
the relinquishment and that docoment is 
duly registered. A further document was 
executed on the same day which is called 
a “deed of determination of shares and 
family arrangement or settlement.” It re- 
cites the leases of 1916 which are there 
stated to bein favour of the Biswas defen- 
dants though in tbe name of Bhujendra 


only, There is again a recital of the likeli- 


hood of disputes and dissensions in res- 
pect of all properties, and of the deed of 
relinquishment which had been executed by 
Bhababhabini, and in cl. 12 whichis the 
material clause on which the plaintiffs 
rely, it is provided: 

“The first party (that is the Biswas defendants) 
remain bound to pay all Government revenue, 
cesses, otc., and the rent and cess, etc, and all 
arrears outstanding, ete., due to the superior land- 
lords payable in respect of the properties mentioned 
in Sch. Ka as also all kinds of debts which Jog- 
maya Dasi and Padmabati Dasi and Bhajendra 
Nath Biswas were boundto pay.” 


The second party; similarly, the Ghose 


defendants, remained hound to pay the 
Government revenue, cesses, rents, etc., due 
to the superior landlord as also all kinds 
of debts which Bhababhabini Dasi was 
bound to pay. 

By cl. 14 the Biswas defeudants were en- 
titled to be substituted in place of Jog- 
maya, Padmabati and Bhujendra in all 
suits and proceedings and were to enjoy 
and remaiu liable for the results thereof. 
That document is dated June 22, 1932, and 
Sch. Ka contains in item No.7 Towzi No. 
491 of the Nadia Collectorate, Patni in- 
terest Lakhsmipur and other places. It 
was presented for registration by Bhujen- 
dra Nath Biswas and M. ©. Batebyal. 
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The plaintiffs rely on the clauses of these 
agreements, more particularly J should say 
on cl. 12 of the deed of family arrange- 
ment under which the Biswas defendants 
specifically remained bound to pay all the 
debts of Jogmaya, Padmabati and Bhu- 
jendra, while the Ghose defendants are 
liable for Bhababhabini Dasi’s debts. The 
plaintifis also rely on an oral agreement. 

The plaintiff Sudhamoyee Dasiis the wife 
of a distinguished member of the Cal- 
cutta Bar, Mr. P. C. Basu, who has given 
evidence before the Court. His evidence 
is thata common friend saw him and 
after that Manindra, one of the defen- 
dants who has given evidence, came to 
him with Lakhsmikanta Mukerji and 
Pramatha Ghose. According to Mr. Basu 
they had already arranged how the dis- 
putes should be settled and the docu- 
ments were indraft. Mr. Basu says they 
came to him as being relations of his 
wife and that he settled the deeds for 
them not in his professional capacity but 
as a friend. He suggested inserting an 
arbitration clause but to that they would not 
agree at first but agreed eventually. The 
deeds were executed and after execution 
Lakhsmikanta, Manindra and Pramatha 
came to Mr. Basu as representing the 
defendants and said that registration had 
been completed and that they would pay 
the dues of Mr. Basu’s wife as soon as 
they had arranged their property. Mr. 
Basu has said that he pointed out to 
them that there might be legal difficul- 
ties over this family arrangement and that 
it must be sirictly understood that the 
arrears of rent which were due to his 
wife should be provided for. They told 
him the dceuments provided for payment 
of all the creditors. The defendants, how- 
ever, did not pay and Mr. Basu says being 
under the impression that execution would 
be the cheapest method of obtaining his 
wife’s dues the plaintiffs started to execute 
their decree. . 

The original judgment-debtors were 
Jogmaya, Padmabati and Bhababhabini. 
In their place the Biswas defendants were 
substituled and the execution proceedings 
were transferred to Burdwan. The execu- 
tion proceedings started on May 1, 1933, 
and on September 1, the Biswas defen- 
dants applied to pay a deposit of Rs. 100 
in part satisfaction of the decree. They 
stated in their petition that they with 
great difficulty had been able to procure 
that sum and they prayed that after en- 
tering satisfaction towards the amount 
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claimed in the execution proceedings and 
giving another month’s time forthe p>y- 
ment of the balance, the auction sale 
might be postponed. They made a second 
and similar application on October 23 but 
this time they paid in a sum of Ra. 300 
which they asked might be set off against 
the amount of claim and the sale post- 
poned. On November 20, 1933, once more 
“with great difficulty’ a sum of Rs. £00 
had been prccured and a further month's 
time was asked for to pay the remaining 
amount. An objection was filed on Novem- 
ber 24, with regard to the execution of ihe 
Sadhipure decree, and on December 7, 
1933, an objection was filed by the Biswas 
defendants saying that they had obtained 
legal advice. Parapraph 2 of their petition 
Bays: 

a banana upon taking legal advice they have 
come to know that they are not liable for the said 
decretal amount. One of the debtors Bhahabhabini 
Dasi and the petitioners agreed to accept liability 
under the decree, although they were not liable,” 

Their objections were dismissed by the 
Munsif but on appealthe District Judge 
of Burdwan allowed the appeal and a second 
appeal to this Court was dismissed and is 
reported in Sudhamoyee Basu v. Bhujendra 
Nath Biswas (1), at p.714*. The defend- 
ants rely on this decision as being res 
judicata in their favour. On November 1z, 
1935, another Bench of this Court in a similar 
execution case between these parties held 
on the construction of the document that the 
defendants had undertaken the liability 
and that the plaintiffs were entitled to en- 
force it. 

The following issues were raised: (1) 
Have the plaintiff any cause of action by 
reason of the allegations in paras. 8, 9 and 
10 of the plaint? (2) Did the defendants 
give the assurances alleged in para. 10 of 
the plaint? (3) Did the defendants hold 
themselves out as trustees? Is the suit 
barred by limitation ? (a) Is this suit main- 
tainable by reason of the provisions of s, 47, 
Civil Procedure Code ? (6) Is the defence 
of the Biswas defendants that they are not 
bound to pay under the two deeds of 
June 22, 1932, barred by res judicata ? 

A further issue was raised by Mr. Basu 
for the defendant ata later stage is this: 
(7) Is the plaintiff's claim barred as against 
the Biswas defendants by reason of the 
decision of this Court reported in Sudha- 
moyee Basuv. Bhujendra Nath Biswas (1). 

The first issue is with regard to the 


(1) AIR1935 Cal. 713; 159 Ind. Oas. 370; 8R Q 
302 
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agreement whichI have already mentioned 
in some detail namely, the agreement by 
way of family settlement under cl. 12 of 
which the Biswas defendants are said to 
have taken over complete liability for all 
debts. The provisions of this document are 
perfectly clear to me. They state quite 
definitely that these defendants have taken 
over liability for all kinds of debts. 

For the defendants, it has been argued 
that they did not purport to accept liabi- 
lity for any joint debts but only for sepa- 
rate debts. If that was really their inten- 
tion, it is unfortunate that they failed to say 
n in the document to which they are par- 

ies. 

There is also the oral agreement to which 
Mr. P. O. Basu has given evidence in the 
witness-box. His evidence is contradicted 
to some extent by the defendant Manindra. 
I accept every word of Mr. Basu’s evidence, 
but I wouldhave the greatest difficulty in 
accepting anything which was stated by 
Manindra, which was uncorroborated. He 
was a most unsatisfactory witness and I 
disbelieve him. 

It was argued by Mr. Basu fcr the de- 
fendant that the plaintiffs, even if they did 
establish the agreement, have no. cause of 
action. He contends thatthe decree was 
a personal decree and not binding cn the 
reversioners, and he further argued ihat 
the plaintiffs are not pirties to this family 
arrangement, and, therefore, they are not 
entitled to sue upon it. For the plaintiffs 
reliance has been placed on s. 128, Transfer 
of Property Act, which provides : 

“Where a gift consists of the donor's whole pro- 
perty the donee is personally liable for all the debts 
due by and liabilities of the donor at the time of 


. the gift to the extent of the property comprised 
therein.” 

And a note in Edn, 6 of Brown and 
Shephard’s Commentary on the Transfer 
of Property Act, p. 565, states : 

“A resignation of a person's entire estate may 
occur in the case of a Hindu widow surrendering 
in favour of the parson who would be the rever- 
Sionary heir of her husband.” 

Reference is also made to Chintamony 
Dutt v. Mohesh Chunder Banerji (2), in 
which the head-note is as follows : 

“Under the termsof a deed of release executed 
by a Hindu widow relinquishing the estete inherit- 
ed by her from ber husband in favour of rever- 
sioners the latter bound themselves to pay off a judg- 
ment debt due from the widow to a third party. 
On the death of the widow the reversioners were 
brought upon the record as heirs of the widow and 
the judgment-creditors applied to execute their 
decree against the reversioners by attaching the 
surplus proceeds of sale of one of the properties 
relinquished by the widow : 


(2) 23 O 454. 
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Held: that thewidow might have sued the rever- 
sioners for recovery of the money that they had 
undertaken to pay for her, end that being so, there 
was clearly a debt due from them to the widow, 
and the reversioners being on the record as repre- 
sentatives of the widow were liable to have execu- 
tion taken out against them " 

In course of their judgment the learned 
Judges say : : 

“The respondents obtained possession of the estate 
during the widow's lifetime by virtue of her relin- 
quishment, upon the express condition that they 
should pay her debts, amongst which the debt due 
to the appellant is specifically mentioned. That 
being so, it is but just that they should pay the 
amount due to the appellant.” 

Similarly in tbe present case under the 
provisions of the Transfer of Property Act, 
the defendants, as donees, would be liable . 
for the debts of their donor. In addition, 
they have specifically taken over that 
liability under the deed of family arrange- 
ment and by their oral promise to pay. 
In my view the plaintiffs are entitled to 
sue both on the agreement which was 
come to between Mr. P.C. Basu on behalf 
of his wife and the defendants, and on the 
two documents of June 1932 It is next 
contended that the decision in Sudha- 
moyee Basu v. Bhujendra Nath Biswas 
(1), operates as resjucicata. But in that 
decision the matter came up on an 
application under-s. 47 and the learned 
Munsif decided in favourof the applicant. 
The District Judge allowed the appeal on 
the ground that so long as Bhababha! ini 
was alive, the proper procedure was to 
execute against her property in respect of 
which the decree was passed. The High 
Court on appeal held merely that the 
application was not maintainable in the 
form in which it was brought. Nasim 
Ali, Ja in his judgment clearly confines 
himself to the form of the execution case 
which had been brought and states that it 
ig not maintainable and he concludes his 
judgment: as 

“In this view of the matter the learned District 
Judge was right in observing that the proper 
procedure for the decree-holders was to proceed 
against the defaulting tenure in respect of which 
the decree for rent was obtained.” 

It is clear, therefore, that Nasim Ali, J. 
had confined himself purely to the prose- 
dure which had been adopted. The other 
Judge. Henderson, J. says: 

“In my judgment the only question for consi- 
deration is whether the properties other than the 
defaulting tenure are liable to sale.” 


There is no question in my mind, tha 
they were not considering in their judg 
ment the liability which the defendants 
bad undertaken but whether the decree- 
holder could enforce his rights by the 


1952 
method he had chosen to adopt. Tne 
plaintiffs on the other hand relied’on the 
decision of this Court reported in Bhujendra 
Nath Biswas v. Sudhamoyee Basu (3), 
where Guha and Bartley, JJ. in a similar 
execution matter between the parties, 
held that the appellants have by virtue 
“of the clear 
the document of June, 1932, accepted lia- 
bility so far as the decretal debts in 
question were concerned. It was appa- 
rently suggested in that case that the pro- 
per remedy of the decree-holders was to 
proceed by way of suit, but now thata 
suit is brought before me, it is suggested 
that they are not following the proper 
remedy and that they are prevented by 
s. 47 from successfully prosecuting this suit. 
The defendants in their efforts to avoid 
their debis are untroubled by a desire to 
be consistent either in their arguments or 
in their statements. They content that the 
plaintiff by her earlier proceedings under 
s. 47 exhausted her remedy against the 
defendants and that having failed to 
execute the decree in previous litigation, 
no suit will now lie. There is no substance 
in “this contention and I hold that the 
liability of the defendants is res judicata 
by reason of the decision in Bhujendra Nath 
Biswas v. Sudhamoyee Basu (3). 

It is finally contended thar the suit is 
barred by limitation. The learned Advo- 
cate for the defendants has suggested 
yarious articles under which he says 
the suit may have been brought, and 
he coatends that the plaintiffs cannot 
rely on the deposits in part satisfaction of 
the decretal amount to extend the period 
of limitation within the meaning of s. 20, 
Limitation Act, nor can they rely èn the 
admissions in the petition which should 
operate in their favour under s.19 of that 
Act because in those proceedings it was 
held that the defendants were not liable. 
This contention is obviously unsound. The 
Ghose defendants have made certain pay- 
ments and they do not deny their liability 
to pay one third of the amount of these 
dues. They have paid, so it is stated by 
their Counsel, asum of Rs. 202 some time 
after action was brought. The plaintiffs 
are entitled to a decree for the amount 
claimed with costs as against the Biswas 
defendants other than defendants No. 7. 
- Interest on judgment at six per cent. and 
interim interest from January l, up to 
date also at six per cent. The Ghose defen- 


(3) 40 O W N 601; 166 Ind. Cas. 786, A IR 1936 Ca. 
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dants will pay their own costs. I certify 
for two Counsel. 

D. Suit decreed, 


eter 


PATNA HIGH COURT 
Civil Appeal No. 181 of 1936 
August 18, 1937 
CoURTNEY-TERRELL, O. J. AND MANOHAR 
LALL, J. 
Babu OHHUNI LAL AND OTAERS— 
APPELLANTS 
VETSUS 
SIA CHAUDHURY AND 0OTHERS—— 
RESPONDENTS. 
Execution—Decree binding—It must be executed ag 
it stands unless passed without jurisdiction—Prac- 
tice—Duty of Court—Appealable cases~ All points in 
controversy should be decided to prevent remand of 


cage. 

Tbe duty ofan executing Court is to execute a 

decree as it stands whether right or wrong, unless 
the decree was passed without jurisdiction. 
- It ismuch to be desired that Subordinate Courts 
in appealable cases must pronounce their opinion 
upon all matters in controversy between the parties 
to prevent an order of remand. Turakant Banerji 
v. Puddomoney Dossee (1) and Jagannath Rao Dani 
v. Rambharosa (2), relied on. 

C. A. from the original order of the Sub- 
Judge, Muzaffarpur, dated June 2, 1936. 

Messrs. S, K. Mitra and R. Misra, for the 
Appellants. 

Mr. S. N. Ray; for the Respondents. 

Manohar Lall, J.—This is an appeal by 
the decree holder against an order of the 
learned Subordinate Judge of Muzaffarpur, 
dated June 2, 1936, setting aside a sale 
held at the instance of the decree-holder 
in execution of a money decree which he 
had obtained on June 5, 1933. 

It appears that the decree-holder filed 
a suit on the basis of a hand-note being 
Suit No. 151 of 1931 against the widow 
and daughter of the executant as well as 
certain other defendants Nos. 3 to 7, who 
were the agnates of Ram Sunder Chaudhury. 
Defendants Nos. 3 to 7 were expressly made 
defendants because if was uncertain whe- 
ther the assets of Ram Sunder would come 
into the hands of defendant No. 1 or her 
daughter or in the hands of defendants 
Nos. 3 to 6. The learned Subordinate 
Judge in the judgment which he gave 
expressly had in his mind that if as a 
result of the suit which was then pending 
between defendant No. 1 and her daughter 
on the one hand, and defendants Ncs. 3 to 6 
on the other, Ram Sunder and defendants 
Nos. 3to 6 are held to be joint, then the 
plaintiff's decree against the defendants 
first party would become infructuous and 
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therefore, the learned Subordinate Judge 
proceeded, as he expressly mentions ‘‘to 
safeguard the interest of the plaintiffs in 
this sunit”, by directing: 

“Tt is proper to order that in case the assets left 
by Ram Sunder legally come into the hands of de- 
fendants No 3 to 6 after the passing of this decree, 
plaintiff will be entitled to execute the decree 
against defendants Nos, 3to6 so far ae those assets 
are concerned.” 

Accordingly the decree which was pre- 
pared practically in the same terms 
directed : 

“That the plaintifis will be entitled to execute the 
decree against defendants Nos. 3 to 6 so far as the 
property left by Ram Sunder came into the hands of 
defendants Nos, 3 to 8 by right of survivorship.” 

Now, interpreting the decree with aid of 
the judgment, it is clear to our minds that 
the learned Subordinate Judge did express- 
ly intend to fasten the liability of the 
money decree against the properties which 
may, he loosely called, the properties leit 
by Ram Sunder. In this view of the matter 
we think it was not open to the learned, 
Subordinate Judge now in the execution 
depariment to hold that this decree was 
wrong. The duty of an executing Court is 
to execute a decree as it stands whether 
right or wrong, unless the decree was passed 
without jurisdiction. 

The result is that the appeal is allowed, the 
order of the Subordinate Judge is set aside 
and he is directed to deal with the applica- 
tion under O. XXI, r. 90, on its merits. 
In the circumstances, there will be no order 
as to costs. 

The attention of the learned Subordinate 
Judge is drawn to the well-known observa- 
tions of the Privy Council that it is 2 
serious evil to the parties litigant, when 
the Courts below in appealable cases for- 
bear from deciding on all the issues joined: 
Tarakant Banerji v. Puddomoney Dossee 
(1) at p. 488*. To the same effect is the 
observation of Sir George Lowndes in 
Jagannath Rao Dani v. Rambharose (2) 
at page 3247 : 

“Tt has been repeatedly pointed out by this Board 
that it is the duty of the Courts below to pro- 
nounce their opinion on all the important points 
in an appealable case, and that a failure to do so 
not infrequently necessitates a remand with the 
consequences of heavy additional costs.” 

It is much to be desired that subordi- 


(1) 10 M I A 476; 5W R 68; 2 Sar. 184; 1 Suther, 631 
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nate Courts in appealable cases must pro- 
nounce their opinion upon all matters in con- 
troversy between the parties to prevent an 
order of remand as we are forced todo in 
this case. Had the learned Subordinate 
Judge dealt with the application on its 
merits, we would have been able to dis- 
pose of this litigation finully which has now’ 
to be prolonged for some time more. 
Courtney-Terrell, C. J.—I agree. 
_ D. Case remanded. 


Ende ere 


RANGOON HIGH COURT 
_ Full Bench. 

Civil Reference No. 2 of 1937 
Roserts, C. J., BAGULEY AND Sparao, Jd. 
U ON MAUNG-—APPELLANT 
PVETSUS 
MAUNG SHWE HPAUNG AND ANOTHER— 
RESPONDENTE. 

Provincial Insolvency Act (V of 1920), s. 54—Period 
of three months, whether runs from date of execution 
of transfer or from date of registration—Registra- 
tion Act (XVI of 1908., s.47—Applicability of; 

The requirement of registration of a document is, an 
evidentiary requirement and an unregistered transfer 
is inchoate and is ineffective until registered. But 
it nevertheless exists and when registered, operates 
from the date of its execution. The requirement of 
registration isa requirement of form only; the 
Registration Act, looks not to the reality of the agree- 
ment between the parties but tothe form in which 
that agreement is expressed. Once the form has been 
supplied, the reality of the transaction receives 
acknowledgment, And, accordingly, the period of 
three months referred to ing, 54, Provincial Insol- 
vency Act, begins to run from the date of execution 
of the transfer provided if has been properly register- 
ed within the specified time. U Ba Sein v. Maung 
San (1), overruled. Kalyanasundaram Pillai v. 
Kuruppa Mooppanar (3) and Atmaram Skaharam v. 
Vaman Janardhan (4), relied on. 

There”is nothing in s. 47, Registration Act, which 
showsthat it only relates to s.17 of the Act, and it 
would seem to relate to any requirement of registra- 
poe made by any other statute for the time being in 
orce. 

©. Ref. made by Baguley and Mosely, JJ., 
dated May 11, 1937. 

_ Order of Reference 

Baguley and Mosely, JJ.—This is an 
appeal by a Receiver in insolvency against 
an order passed by the Additional District 
Judge, Thaton, refusing to set aside a 
transfer made by two insolvents. In the 
application filed in the original proceed- 
ings, no section of the Provincial Insol- 
vency Act is mentioned, but it seems clear 
that the application was made for the - 
transfer to be voided either under s. 53 
ors. 54, whichever the Court might think 
most applicable. The Additional District 
Judge found that the respondents had 
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proved that the transfer was honestly made 
for geod consideration, which would of 
course have been a goodreply toan ap- 
plication made under s. 53. The question 
of whether the transfer could have been 
voided under s. 54 was not dealt with. In 
appeal before us it was argued that the 
. transfer should have been voided under 
s. 54 because, although it was executed on 
June 11, 1935, and the application for 
insolvency was filed on September 18, 1435, 
more than three months later, the docu- 
ment was not registered until Septem- 
ber 25,1935, actually after the filing of 
the application for insolvency. It was argued 
that this case is covered by the published 
ruling in U Ba Sein v. Maung San (1), 
and if we agree with this ruling there is 
little doubt but that the appeal would have 
to be allowed. Unfortunately, we do not 
find ourselves in agreement with this ruling, 
and for that reason we referthis matter 
to such Full Bench as the Honourable the 
Chief Justice may decide. Where we differ 
from the published judgment is with regard 
to the passage onp. 266* where, after quot- 
ing the relevant portion of s. 54, Provincial 
Insolvency Act, and s. 59, Transfer of 
Property Act, the judgment goes on to 
state : 

“No legal interest in the property passes from 
the mortgagor to the mortgagee except upon regis- 
tration “of the deed. The provisions of s. 47, 
Registration Act, do not, in our opinion, run counter 
to this proposition, for although that section throws 
back the commencement of the operation of the 
document, when registered, tothe date of the execu- 
tion, it does not pretend to lay down that where 
an instrument -which affects immovable property 
requires to be registered, title in the property passes 
before registration is effected.” 


With this, as it stands, we are in entire 
agreement, but the point here is not the 
date on which title to the property passes, 
but the date with effect from which title 
in the property passes, and what s. 47, 
Registration Act, says is that the docu- 
ment shall operate from the date of exe- 
cution. Jf the document operates from the 
date of execution, we do not understand 
how itcan be said that the date of trans- 
fer is anything except the date of the 
execution of the transfer, ands. 54, Pro- 
Vincial Insolvency Act, says that the trans- 
fer of property shall be deemed fraudulent 
and void against the Receiver if such 
person is adjudged insolvent on a petition 
presented within three months after the 
date of ,the transfer of the property. That 


(1) 12 R 263; 151 Ind. Cas, 670; A I R 1034 Rang. 216; 
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is what we hold the section to mean. When 
it says “every transfer of property..... 
shall, if such person is adjudged insolvent 
in a petition presented within three 
months after the date thereof.....” the 
word “thereof” must mean “of the transfer,” 
and the date of the transfer must be the 
date of its execution, as, if subsequently 
registered, the transfer takes effect from the 
date of execution. One can well imagine 
apt words for expressing the meaning 
attributed to the section by our brothers, 
e.g. “after the transfer is completed,” but 
in our opinion such words have not been 
used, and with respect we do not consider 
that the fact that the wording used may 
sometimes cause hardship is a good reason 
for giving it a strained interpretation. This 
is an evil, if evilitis, for the Legislature 
to cure. However, as we cannot decide the 
case in a contrary sense tothe published 
ruling of a Bench of this Court, we refer 
toa Full Bench the question: Does the 
period of three months referred toins. 54, 
Provincial Insolvency Act, begin to run 
from the date of execution of the transfer 
or from ihe date on which it is registered, 
if it is a transfer that requires registra- 
tion ? 

Mr. N. N. Menon, for the Appellant. 

The Advocate-General : Amicus curiae. 

OPINION 

Roberts, C. J—The question which has 
been referred for the decision of the Full 
Bench is as follows: 

“Does the period of three months referred to in 
s. 54, Provincial Insolvency Act, begin to run from 
the date of execution of the transfer or from the 


date on which it is registered, if it is a transfer 
that requires registration?” 

Section 54,sub-s. (1), Provincial Insol- 
vency Act, runs as follows: 

“Every transfer of property, every payment made, 
every obligation incurred, and every judicial proceed- 
Ing taken or suffered by any person unable to pay 
his debts as they become due from his own money 
in favour of any creditor, with a view of giving 
that creditor a preference over the other creditors, 
shall, if such person is adjudged insolvent on a 
petition presented within three months after the 
date thereof, be deemed fraudulent and void as 
against the receiver, and shall be annulled by the 
Oourt." 

Now, in the present case the meaning 
of the word “after the date thereof” in 
8. o4 (1), Provincial Insolvency Act, has 
been called in question. Under s. 59, 
Transler of Property Act, where the 
principal money secured is one hundred 
rupees or upwards, a mortgage, other than 
a mortgage by deposit of title deeds, can 
be effected only by a registered instru- 
ment; but when it is so effected, the 
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provisions of s. 47, Registration Act, come 
into play. Section 17, Registration Act, 
deals with documents which shall be regis- 
tered, but there is nothing in s. 47, which 
shows that it only relatestos. 17 of the 
Act, and it would seem to relate to any 
requirement of registration made by any 
other statute for the time being in force. 
It is clear thatins, 59, Transfer of Prop- 
erty Act, the word ‘registered’ points to 
the Registration Act itself, and by s. 4, 
Transfer of Property Act, s. 59 of that Act 
is expressly directed to be read as supple- 
mental to the Registration Act itself. The 
requirment of registration of a document 
is, in my opinion, an evidentiary require- 
ment: an unregistered transfer is inchoate 
and is ineffective until registered. But it 
nevertheless exists and when registered, 
operates from the date of its execution. 

Our attention has been called to the 
decision in U Ba Sein v, Maung San (1). 
It is true that it is there stated that 
s 47, Registration Act, does not pretend 
to lay down that where an instrument which 
affects immcvable property requires to be 
registered, tile in the’ property passes be- 
fore registration is effected: none the less, 
title passes on registration, and though the 
transfer is inchoate until registered, once 
registered, the title must be deemed to have 
passed upon the date upon which the 
mortgage was made. The learned Judge 
who tried the case to which I have 
referred thought that, if the date of execu- 
tion of the deed were to be the date of the 
commencement of the period, the insolvent 
in collusion with the creditor to whom he 


was giving a preference over other creditors’ 


might secretly execute a mortgage, and 
refrain from registering it till after the 
Period specitied in s. 54, Provincial In- 
solvency Ast; and a Madras decision to 
which we have been referred approaches 
the question from the same point of view. 
In Muthiah Chettiar vy. Official dveceiver 
of Teinnevelly (2) atp. 385*, Madhavan 
Nair, J. says: “If the time was to run from 
the dale of the document, the object of s. 54 
could easily be frustrated.” ‘This method 
of approaching to a solution ofthe ques- 
tion is a dangerous one. If the period of 
time is to run from the date of registration 
only, as the learned Advocate-General in 
his argument pointed out tous, the door 
would be left open to fraud just as much, 


(2) 64 ML J 382141 Ind, Cas. 101; AIR 1933 
Mad. 185; Ind. Rul, (1933) Mad. 70; 37 L W 130; (1933) 
MW N 312. 
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if not more, as if the date were the date 
of execution. Ii the decision in U Ba Sein 
v. Maung San (1) be right, it would seem 
that a fraudulent transfer registered after 
the petition was presented could not be 
set aside, forif the date of the transfer is 
to be the date of registration, s. 54 could, 
it would seem, have no application. In: 
my opinion a consideration of the effect of 
the answer to this question does not really 
assist in coming to any conclusion as to 
the right answer. In Kalyanasundaram 
Pillai v. Karuppa Mooppanar (3) at p. 95*, 
Lord Salvesen qucted with approval the 
decision ofa Full Bench of the Bombay 
High Court in Atmaram Sakharam vV. 
Vaman Janardhan (4) and pointed out that 
the decision there was correctly expressed 


“Where the donor of immovable property has 
handed over to the donee an instrument of gift 
duly executed and attested, and the gift has been 
accepted by the donee, the donor has no power to 
revoke the gift prior to the registration of the 
instrument.” 


See also Venkatasubba Shrinivas v. Subba 
Rana (5) and further decisions there cited, 
It appears from the judgment of Lord 
Salvesen that while registration is a neces- 
sary solemnity in order tothe enforcement 
of a gift of immovable property, it does 
not suspend the gift until registration 
actually takes place; nor does registration 
depend upon the consent of the donor, but 
is the act of an officer appointed by law- 
for the purpose who is obliged to register 
the deed if the necessary formalities have 
been complied with. In my opinion, the 
requirement of registration is a requirement 
of form only: tne Act looks not to thè 
reality of the agreement between the 
parties but to the form in which that agree- 
ment is expressed : once the form has been 
supplied, the reality of the transaction 
receives acknowledgment. And, according- 
ly, in my opinion, the period of three 
months referred to in s. 54, Provincial 
Insolvency Act, begins to run from 
the date of execution of the transier 
provided it has been properly registered 
within the specified time. 

(3) 54 I A 89; 100 Ind. Oas. 105; AT R 1927 PO 42; 
50 M 193; 25 A LJ 113; (927) M W N149;40 WN 
197; 29 L W 336; 52 M LJ 336; 38 MLT 87; 310 
Ww N 509; 9 P L T 327; 29 Bom. L R833; 450 L J 435 


4) 49 B 388; 87 Ind. Cas. 490; AIR 1925 Bom, 210; 
27 Bom. L R290. 

(5) 52 B 313; 108 Ind. Oas, 367; A IR 1928 P O 86; 
54 M LJ 573; 47 C L J500; 27L W 766; 26 A L J 598; 
© oo LR 827; 32 OW N 708; I L T 40 Bom, 99 
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Baguley, J.—I agree with the answer 
to this question proposed by my Lord, the 
Chief Justice, in his judgment. It seems 
to me that the principle laid down by the 
Privy Council in Venkatasubba Shrinivas 
v. Subba Rama (5) and Kalyanasundaram 
Pillai v. Karuppa Mooppanar (3) is con- 
.clusive. I would like, however, to emphasize 
the fact that the question before us only 
deals with s. 54, Provincial Insolvency 
Act. In Muthiah Chettiar v. Official 
Receiver of Tinnevelly (2) and Lakhmi 
Chand v. Kesho Ram (6), two cases that 
were mentioned in argument, it appears to 
have been assumed that the same consi- 
derations would apply with regard to the 
date of transfer in s. 54 and in s. 9, 
sub-s. (1) (c), Provincial Insolvency Act. 
The wording of the two sections is quite 
different and different considerations might 
apply with regard to the two sections. I 
would, therefore, like to reserve my opi- 
nion as to whether the same considerations 
would necessarily apply in considering 
limitation with regard tos. 9 (1) (o. 

Spargo, J.—I agree with my Lord the 
Chief Justice’s answer to the question 
referred. Section 47, Registration Act, lays 
down that a registered document shall 
operate from the time from which it 
would have commenced to operate if no 
registration thereof had been required or 
made and not from the time of its registra- 
tion. Clearly, if a document purporting 
to transfer title did not require registration, 
it would commence to operate from the time 
of its execution. That then is the date of 
the transfer and is, therefore, ‘the date 
thereof in the words ofs. 54, Provincial 
Insolvency Act, although it be registered 
later. 

D. Answer accordingly. 


(6) 16 Lab.. 735; 158 Ind. Cas. 226; A I R1935 Lah. 


565; 38 PL R191; 8 R Lah. 202 (F B). 





PATNA HIGH COURT 
Civil Appeal No. 411 of 1935 
July 28, 1937 ` 
MoHaAMMAD Noor, J. 
MAHABIR RAM MARWARI AND ANOT4ER— 
; ÅPPELLANTS 
VETSus 
BHADAI MANDER AND oranrs— 
RESPONDENTS 
Evidence—Admissibility—Entire body of landlords 
filing road cess return—Statements therein, if can be 
used by one against the other, 
The Road Cess Act does not stand in the way of 
admission of road cess return filed by the entire body 
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of landlords and the statements made by all the 
Pe can be used by one of them against the 
other. 

C. A. from appellate decree of the Sub- 
Judge, First Court, Monghyr, dated May 
8, 1935. 

Mr. Pitamber Misra, for the 
lants. 

Messrs. S. K. Mitra and C. P. Sinha, for 
the Respondents. 


Judgment.—tThis second appeal arises 
out of a suit for rent. The plaintiffs are 
proprietors of one-third of the tauzi where 
the rent claimed land is situated. The 
defence was that by an arrangment between 
the landlords the rent claimed land was 
in exclusive possession of the proprietors 
of the remaining two thirds share of the 
tauzi and rent was payable to them alone 
and has been paid to them. The proprie- 
tors of the two-thirds of the tauzi were 
made proforma defendants, but they were 
dismissed from the suit by the trial Court 
and no objection was taken to this order. 
Now the question is between the plaintiffs 
and the tenant defendants alone. The 
trial Court dismissed the suit accepting 
the contention of the tenant defendants, 
while on appeal the learned Subordinate 
Judge has decreed it. 

In my opinion this appeal is concluded 
by the finding of fact. The learned Sub- 
ordinate Judge has held that from the 
road cess return filed by all the proprie- 
tors itappears that up till 1911 the land 
was in joint possession of the entire body 
of landlords and he has further held that 
it has been shown that no arrangement 
was arrived at between the landlords as 
to the possession of thie land by one to 
the exclusion of the other and, therefore, 
he has held that the land is the joint pro- 
perty of all the co-sharers and the plain- 
tiffs being admittedly owners of one-third 
of the tauzi are entitled to rent to that 
extent. Tne learned Advocate of the 
appellants first of all contended that the 
road cess return on which the learned 
Subordinate Judge has relied was in- 
admissible in evidence. Tnere is no merit 
in this contention. The Road Cess Act 
does not stand in the way of admission 
of this return which was filed by the entire 
body of landlords and the statementr 
made by all the proprietors can be used 
by one of them against the other. 

The next contention has been that the 
tenant-defendants adduced evidence to 
show that they had been paying rent 
to the two-thirds proprietors only. It seems 
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that the Jearned Subordinate Judge has 
not placed any reliance upon the receipts 
and in factthere is evidence to show that 
the plaintiffs have also realized rent from 
the tenant defendants. A dispute like this 
cannot be settled in a purely rent suit. 
It seems that the landlords are not pulling 
on well among themselves, and the ques- 
tion of joint or separate possession of land 
is one which they should settle in a pro- 
perly framed suit. Till the mattere is 
settled, the plaintiffs, in my opinion, are 
entitled to succeed. They are the recorded 
proprietors of one-third of the village and 
in the absence of anything to the contrary, 
they are entitled to realize rent from the 
tenants. This will notin any way affect 
the right of the otber co-sharers to have 
the dispuie between them settled in a pro- 


per suit. The appeal is dismissed with 
costs. 
D. Appeal dismissed. 





NAGPUR HIGH COURT 

Criminal Revision Application No. 291 

of 1937 
September 13, 1937 
GRILLE, J. 
DATTATRAYA GOVINDRAO PAKODE— 
APPLIOANT 
VETSUS 
EMPEROR—Non-APPLIcANT 

Criminal Procedure Code (Act V of 1898), s. 495 — 
Circle Inspector, if can apply for withdrawing 
prosecution—Court, tf must give reasons, for allow- 
ing prosecution to withdraw—Criminal trial—Duty 
of Magistrates Recommendations of Police—Magis- 
trates to use discretion. 

Under s. 495, Criminal Procedure Code, an officer 
of the Police not below a certain rank which the 
Local Government is to prescribe is entitled to con- 
duct the prcsecution and is,therefore, by the same 
section, entitled to make an application for with- 
drawal. Where the lowest rank prescribed by the 
Local Government is that of the Sub-Inspector and a 
Circle Inspector being above that rank, his appear- 
ance in the case under the instructions of the District 
Superintendent of Police to apply for withdrawal is 
sufficient to enable him to present the application for 
the withdrawal of the prosecution. 

Reasons no doubt for giving permission to with- 
draw a criminal case are desirable, but to say that 
they are essential is, over-stating the law, The 
Oriminal Procedure Code makes no such require- 
ment, and once the consent of the Court is given, it 
rests on the party applying to havethis decision set 
aside to show that the consent was given in dis- 
regard of the judicial exercise of the discretion which 
the Magistrate has to give hisconsent tothe with- 
drawal, G. V. Raman v. Emperor (1), relied on. 

The habit of the Junior Magistracy and others of 
accepting applications and recommendations of the 
Police without exercising their judicial discretion in 
any way commented upon, 
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Cr. R. App. against the order of the 
Court of the Additional Sessions Judge, 
Amyaoti, dated May 27, 1937, in 
Criminal Revision No. 46 of i937, con- 
firming the order of the Ccurt of the 
Tahsildar and Magistrate, Jirst Class, 
Chandur, dated April 23, 1937, in Crimi- 
nal Case No. 21 of 1937. 

Mr. T. J. Kedar, for the Applicant. 

Mr. D. T. Mangalmoorti, for the Non- 
Applicant. 

Order.—One Sideshwar Balkrishna had 
been the agent of one Dattatraya fer a 
number of yearsand was prcsecuted under 
s. 409 of the Indian Penal Code, for hav- 
ing misapprpriated certain sums of his 
masters money during the year 1930. 
After a number of prosec ition witnesses 
had been examined and before a charge 
was framed, the prosecution put in an ap- 
plication to withdraw the case under s. 494 
of the Criminal Preecedure Cede. The 
Magistrate then passed the following order : 

“The accused being in the service of Dattatraya as 
his agent has been alleged to have misappropriated 
Rs, 269 and other amount of his master in 1930; 
hence he has been prosecuted under s. 409, Indian Penal 
Code The D.S. P. has withdrawn the case; hence 
the accused is discharged under s, 494 (a), Criminal 


Procedure Code. All the account books, etc., should 
be returned to Dattatraya,” 


Dattatraya then filed an application in 
revision in the Sessions Court at Amraotl 
and the Additional Sessions Judge came 
to the conclusion that, although no reasons 
had been given by the Magistrate, the 
discharge was not, to use his own words, 
“altogether bad in law,’ and on going 
through the record he came to the con- 
clusion that there were adequate reasons 
for discharging ihe accused. The cther 
point taken, namely, that the Circle Ins- 
pector who asked for withdrawal of the 
prosecution had no authority to make the 
request, was also held against the appli- 
cant and the application was dismissed 
summarily. 

An application in revision against this 
order has now been made before me. The 
point of the competency of the Circle 
Inspector to file an application to withdraw 
is easily met. It is clear from s. 485 of 
the Criminal Procedure Code, that an officer 
of the Police nct below a certain rank 
which the Local Government is to pres- 
cribe is, entitled to conduct the prcsecution 
and is therefore, by the same section, 
entitled io make an application for with- 
drawal. The lowest rank prescribed by 
the Local Government is that of the 
Sub-Inspector. A Circle Inspector is above 
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that rank, and his appearance in the 
case under the instructions of the District 
(Superintendent of Police to apply for 
withdrawal is sufficient to enable him to 
present the application. Numerous cases 
have been cited toshow that reasons must 
be given by the Magistrate who, under 
is. 494 of the Criminal Procedure Code, 
gives his consent to a withdrawal of 
the prosecution. These cases are from the 
High Court of Calcutta and from the 
Judicial Commissioner's Court, Nagpur. 
It is to be noted that this proposition 
was doubted by Suhrawardy, J. in G. V. 
Raman v Emperor (1), and the opinions of 
Khe High Court of Patna and Lahore and 
of the Judicial Commissioner's Court in 
Sind are against this view. Reasons no 
doubt for giving permission to withdraw 
< case are desirable, but to say that they 
mre essential is, in my opinion, overstating 
whe law. The Criminal Procedure Code 
makes no such requirement, and once the 
sonsent of the Court is given, it rests on 
the party applying to have this decision 
seb aside to show that the consent was 
given in disregard of the judicial exercise 
Of the discretion which the Magistrate had, 
Ko give his consent to the withdrawal. 

Had this case come before me direct in 
wevision from the Court which passed the 
order, I would have been inclined to set 
xb aside on the ground that no consent 
las been given and that the Magistrate 
kas assumed that because the Police have 
applied for withdrawal, he was bound to 
nllow the case to be withdrawn. The 
wording of the order implies that the 
Magistrate considered that this consent 
was immaterial and that there was no 
weed for him to exercise his discretion 
kn the matter. I have on more than one 
occasion commented on the habit of the 
Junior magistracy and others of accepting 
applications and recommendations of the 
Police without exercising their judicial 
liscretion in any way. This application, 
however, is against the order of the Addi- 
ional Sessions Judge who had _ jurisdic- 
son either to direct a further inquiry or 


io refuse to direct a further inquiry (see. 


Kanhatyalal v. Baignath (2), and the real 
question before me is whether the discre- 
tion of. the Additional Sessions Judge has 
been judicially exercised or no. He has 

(1) 56 C 1023; 121 Ind. Cas, 678; A 1 R 1929 Oal. 
819; 33 C WN 468; 31 Or. LJ 315; Ind. Rul. (1930) 
Oal. 166, 

(2) 29 N LR 201; 143 Ind. Cas. 77; A I R 1933 
Nag. 78; (1933) Or. Cae 315; Ind. Rul, (1933) Nag. 
149; 34 Or. L J 519, 


KEWALRAM DEWANDAS V. GULABSING & song (SIND) 


131 


considered the facts of the case and has 
come to the conclusion that the applica- 
tion to withdraw from -the prosecution 
was justified and that the permission to 
withdraw, such as it was, was also justified 
and he refused to direct a further inquiry. 
On the merits of the application I am 
not prepared to say that his decision was 
incorrect, or that his discretion has been 
unwisely or unjudicially exercised. 

The result is that the application fails 
and the Rule is discharged. 

D. Application dismissed. 





SIND JUDICIAL COMMISSIONER’S 
COURT 


Civil Revision Application No, 94 of 1936 
August 16, 1937 
RuPOoHAND, J.C. AND Logo, A. J.O. 
KEWALRAM DEWANDAS—Appiioant 
versus 
GULABSING & SONS—Opponents. 

Civil Procedure Code (Act V of 1908), 3. l5l-- 
a Bana proceedings—Injunction, if can be 
t8SUCR. 

The provisions of s. 151, Civil Procedure Code, 
are very wide and where the interests of justice so 
require, it is competentto the Court to order an 
interim injunction fo issue even in execution pro- 
ceedings, 

Mr. Dipehand Chandumal, for the Ap- 
plicant. 

Mr. Srikishindas H. Lulla, for the Op- 
ponents. 

Rupchand, J. ©.—The facts so far 
as the present revision application 
is concerned, are these. One Girdharidas 
took up a contract called the “Mach con» 
tract in his own name. It is said that 
before he took up the contract he had 
certain partners and that subsequently he 
became a partner with the applicant 
Kewalram not only in the “Mach contract” 
but in certain other contracts. Kewalram 
filed Suit No. 53 of 1932 against Girdhari- 
das for settlement of partnership accounts 
and obtained a decree for Rs. 36,917. The 
amount dus to him including interest up to 
the date of the present dispute was 
Rs. 39,507-14-0. In the above suit he was 
appointed Receiver of the partnerehip 
property and it is said that as such Receiver 
he realised Rs. 11,250 which he appropriated 
to his own debt and that he has yet to 
realise the balance. During the pendency 
of Suit No. 53 of 1932, the opponent ` 
Gulabsing tiled Suit No. 72 of 1933 against 
Girdhiridas and others for settlement of 
partnership accounts of the “Mach contract”. 
His contention was that in that contract he 
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and one Parumal were partners with 
Girdbaridas. As Kewalram contended that 
he was a partner with Girdharidas in the 
“Mach contract,” Gulabsing joined Kewal- 
ram as a defendant in the suit and sub- 
sequently gave him up. The contention of 
Gulabsing is that on the pleadings of 
Kewalram and the statement made by his 
Advocate, it was abundantly clear that 
Kewalram did not claim to be a partner 
with Girdharidas, Gulabsing and Parumal 
in the “Mach contract", but he claimed to 
be a sub-partner of Girdharidas in the said 
contract ; he was not a necessary party to 
the suit; that suit was accordingly dis- 
missed against Kewalram and a preliminary 
decree was obtained against Girdharidas 
and a Qommissioner appointed to go into 
the accounts. We are told that since the 
filing of the preeent revision application 
that suit has resulted in a final decree. 
But we cannot take notice of the final 
decree which is alleged to have been passed 
and we propose to deal with this applica- 
tion only in respect of the points which 
were in dispute when it was filed. 

It is common ground that Girdharidas 
has been adjudicated insolvent, that his 
estate has vested in a Receiver appointed 
by the Oourt and that the Receiver has 
recovered a part of the money due on the 
“Mech contract’. Some more money is in 
the hands of the Public Works Department 
and the Imperial Bank. The Receiver has 
been able to recover this money because 
the “Mach contract’ was given in thé name 
of Girdharidas alone; but the partners of 
Girdharidas are indubitably entitled to 
certain equities. As Gulabsing claimed that 
in the insolvency proceedings he was entitl- 
ed to have the partnership money applied 
to payment of partnership debts 
including the debt due to him as a partner, 
he applied to the Insolvency Court under s. 4, 
Provincial Insolvency Act, that that Oourt 
should go into the question whether Gulab- 
sing as a partner of Girdharidas was entitled 
to the money in preference to Kewalram 
who was a sub-paritner. The Insolvency 
Court, however, dismissed that application on 
several grounds, one of them being that as 
Gulabsing had not obtained a final decree, 
he had no locus standi. An appeal is pend- 
ing against that decision. 

As Kewalram had already applied for 
end obtained an order for attachment of 
this money in execution of his decree in Suit 
No. 53 of 1932, Gulabsing madean appli- 
cation in Suit No. 53 of 1932 purporting to 
be an application under O. XXI,r, 58, Civil 
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Procedure Code, for raising the attachment 
and asked that pending disposal of that 
application Kewalram should he restrained 
from receiving the money which was with 
the Receiver and prayed thas the 
Receiver may be restrained from prung 
with the money. He also prayed that as all 
the money due on the ‘Mach contract" had. 
not been paid to the Receiver, Kewalram 
should be likewise restrained frem receiv- 
ing the balance of the money from the 
garnishees and that the garnishees be res- 
trained from paying the money to Kewal- 
ram. The learned Judge granted the ap- 
plication for interim injunction and issued 
notice of the main application. Kewalram 
then moved the learned Judge under the 
provisions of s. 151, Civil Procedure Code, 
for discharge of the interim injunction. 
But his application was dismissed. It is 
against that order that he Las now come to 
us in revision. The main point urged on 
his behalf is that no injunction can issue 
in execution proceedings and that the 
provisions of O. XXXIX, rr. land 2, 
have no application. But the obvious 
answer to that argument is that the provi- 
sions of s. 151 are very wide and that 
where the interests of justice so require, 
it is competent to the Court to order, an 
interim injunction to issue even in execution 
proceedings. l 

Mr. Dipchand has further argued that 
on the facts there were no grounds for 
issuing ‘an intérim injunction. But again 
the obvious answer to that argument 19 
that Kewalram has not even filed his 
objections to the application under O. XXI, 
r. 58, Civil Procedure Code, in the execu- 
tion proceedings in the trial Court and we 
do not know what is his case. We find 
from the record of the trial Court that 
shortly after the order complained against 
was passed, Kewalram made two applica- 
tions to the trial Court; the first applica- 
tion was for permission to withdraw the 
inoney on giving security pending the 
disposal of the main application, the other 
application was for the time being granted 
to him to file objections. He also filed the 
present revision application and as in con- 
sequence thereof the record and proceed- 
ings have been sent to th’s Court, no 
further progress has been made., The 
proper remedy for Kewalram is to urge this 
ground in the Court below; if he satisfies 
that Court that thisis a fit case in which 
money should be given to him on giving 
security pending the disposal of the main 
application, that Court will no doubt grant 
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his prayer. But we think that there is no 
reason why the main application itself 


should not be disposed of at a very early 
date provided of course Kewalram files his 
objections at once. As no grounds have 
been made out for our interference at this 
stage, we dismiss this revision application 
“with cos's. 

D. Application dismissed. 


re, 


CALCUTTA HIGH COURT 
Criminal Revision Petition No. 621 of 1936 
July 14, 1936 
CUNLIFFE AND HENDERSON, JJ. 
RABINDRA NATH CHANDRA — 
ACCUSED —PETITIONER 
VETSUS 

EKMPEROR--Responpent 

Bengal Suppression of Terrorist Outrages Act 
a XII of 1932 as amended by Act VII of 21931), ss. 35 
Kb); 38—Possession of proscribed book—Fresumption 
«of guilt--Statement in newspaper that accused is 

prominent Congress worker—Whether suficient to 
«show connection with terrorist movement. 

In a prosecution under s. 35 (b), Bengal Suppres- 
«sion of Terrorist Outrages Act, for possessing a pro- 
scribed book, it may safely be said that the trying 
Magistrate, before he comes to the judicial consi- 
deration of case, is well aware that responsible 
mecrsons have made up their minds that there is a 
prima facie presumption of guilt against the person 
who has been prosecuted. 

A mere statement in a newspaper that the accused 
Ks a prominent Congress worker cannot, inthe absence 
of evidence, have any significance to prove that the 
eaccused has connection with the terrorist movement, 
and more so, whenthe statement appears in refer- 

ence to a melancholy incidence in his life, to wit, 
the funeral of his mother. 


Messrs. Suntosh K. Basu, Pulin Behari Das 
«and Mihir Kumar Sarkar, for the Petitioner. 

Messrs. Khundkur and Anil Chandra 
Roy Choudhury, for the Crown. 

Cunliffe, J.—We granted this Rule on 
the question of sentence alone. The peti- 
tioner, one Rabindra Nath Chandra, was 
convicted under s. 35, Benal Suppression 
of Terrorist Outrages Act, 1932, by a 
Magistrate at Midnapore and sentenced to 
one year’s rigorousimprisonment. Section 35 
deals with the possession of literature 
connected with the terrorist movement. 
It provides that if a person has knowingly 
in ‘his - possession literature which has been 
declared to be forfeited to His Majesty 
under the law, he shall be punishable with 
imprisonment which may amount to three 
years and the learned Deputy Legal 

emembrancer has told us that no action 
is taken under this section unless the 
statutory condition precedent contained in 
6. 38 has been followed, ‘which section 
deals with the preliminary to a complaint 
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being made under the Special ‘Terrorist 
Act, where the Local Government or the 
District Magistrate have to consider the 
question of the prosecution itself by form- 
ing an opinion about the preson or persons 
who will be affected by the prosecution or 
an opinion with regard to the nature of 
the literature concerned or its tendency to 
encourage the terrorist movement or the 
commission of some possible offence in 
connection with that movement. 

We do not know with exactitude what 
was done before this prosecution was 
launched, but there is no doubt that the 
pamphlet found in the accused's possession 
by the name of “Swaraj and Khilafat” is a 
proscribed book. In all these cases, there- 
fore, it may safely be said that the trying 
Magistrate, before he comes tc the judicial 
consideration of a case, is well aware that 
responsible persons have made ap their 
minds that there is, to use our legal 
phrase, a prima facie presumption of guilt 


against the person who has been prosecuted. 


The judgment of the learned Magistrate 
and his sentence was upheld by the Ses- 
sions Judge of Midnapore. We have had 
our attention called to both: the judgments: 
We have had our attention called, too, to 
translations of cerlain material passages 
in the pamphlet “Swaraj and Khilafat". 
We know it is not disputed that that 


‘pamphlet was published in the year 1922. 


With regard to the judgments themselves, 
in my view, one cannot help being im- 
pressed, when reading them, that both 
the learned Judges were obsessed with the 
prima facie guilt of the accvsed under 
s. 35 of the Act, more especially, in my 
opinion, is the restraining after this effect 
in the language employed by the learned 
Magistrate when he dilates upon the 
activities of the accused as a prominent 
Congress worker’, a phrase copied from a 
newspaper paragraph which he had cut 
out and framed and hung on his wall—a 
paragraph which in actuality, referred to 
a melancholy event in the accused’s life, 
to wit, the funeral of his mother. There 
he is described by the journalist as a 
prominent Congress worker. It may be 
that he is proud of being so described; 
it may be that he was truthfully so 
described, or he may be, for aught I 
know, a member of the rank-and-file and 
his vanity had been affected by the 
promotion which the press allotted to 
him. But whatever it was, nothing, as 
far as I can see, was proved with regard 
to his status in the movement before the 
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Court nor does it have any real significance 
as to his connection with the terrorists. It 
may ormaynct have been, I do not know, 
and it is my belief that the learned Magis- 
tate and the learned Judge did not know 
either. 

Turning to the pamphlet itself, it is one 
of those rather common productions of a 
political pen coucked in flowery language 
which, as far as I can see, has again 
directly nothing to do with the terrorist 
movement. Its object appears to be an 
attempted reconciliation of Moslem politi- 
cal forces with the non-co-operation move- 
ment started by Mahatma Gandhi. Anyone 
who has studied the political history of 
India knows that at some point they 
did meet and at other points they 
were widely divergent. The pamphlet ap- 
pears to have attempted to bring them 
together. I am not impressed by it in any 
way except for the fact that the book was 
proscribed, and except for the fact that it 
was quite frankly hostile to the British 
Government and might, in the hands of 
inexperienced and enthusiastic young men, 
have a tendancy to sweep them into the 
movements of violence; I can say no more 
about the, guilt of the accused. To my 
mind, the sentence was grossly severe and 
I think that the justice cf the case will be 
met if we reduce it to a sentence of six 
weeks’ rigorous imprisonment. 

Henderson, J.—The order passed by 
the District Magistrate sanctioning prcse- 
cution of the pelitioner does not set out 
the requisites laid down in s. 38 of the 
Act. I have no reason to suppose that 
he was not aware of that section or that 
he did not reach the conclusion that the 
complaint was justified under the provi- 
sions of aub-a. 2. In fact, I have no 
doubt at all that he had formed an opi- 
nion that the petitioner was a person who 
was mixed up with the terrorist move- 
ment. That the local officers were of this 
opinion seems to be pretty obvious from the 
fact that the petitioner's house was sesar- 
ched. What the Police expected to find 
or whether the search was disappointing 
ip its result, I do not know. But, at 
any rate, only thing resulting from the 
seurch which enabled the Police to start 
a prosecution against the petitioner was 
the seizure of this book, Ex. 4. As my 
learned brother points out, the book doces 
happen to be within the terms ofs. 35 (b) 
of the Act, but it has nothing to do with 
the terrorist movement. It is concerned 
with the Khilafat agitation and the non- 
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violent non-co operation movement. It doe 
not per se encourage the terrorist move 
ment. One can well understand its bein: 
proscribed in the sear 1922; but whe 
ther, if it bad appeared for ithe firs 
time during the present year, anybod: 
would have thought it worth while pro 
scribing, I really do not know. I entirel* 
agree with the estimate which my learnec 
brother -has formed with regard to it. 
Then again, the learned Judge though. 
that a severe sentence ought to be passet 
because the petitioner took a prominen 
part in revolutionary activities. There i 
no evidence whatever to support such s 
finding. The only thing which the learnec 
Deputy Legal Remembranecer drew ous 
attention to on this aspect of the case wan 
the fact that a newspaper cutting war 
framed and hung up in the petitioner's 
room. Of course, the mere statement by : 


-journalist that the petitioner was a promi 


nent Congress worker is not evidence tha’ 
he actually was. The learned Magistrate 
appeared to take that view, the learnec 
Judge, however, did not. Hs inferred thas 
because this cutting was hung up in thy 
room, the petitioner must have been prouc 
of the fact of being a prominent Congress 
worker. This conclusion cannot be pun 
higher than mere speculation, as it iS : 
fact that the chief thing referred io in the 
newspaper cutting was the sradh ceremony 
of the petitioner's mother. 


D. Sentence reduce :. 





RANGOON HIGH COURT 
Criminal Appeal No. 348 cf 1937 
April 28, 1937 
BAGULEY AND MOSELY, JJ. 
NGA SIT TUN—APPELLANT 
VETSUS 


EMPEROR— RESPONDENT 

Criminal trial—Murder— Gentle tap with heavy 
iron rod on head of deceased—Accused, held mush 
be presumed to know that death ‘would result— 
Injured person, taking lenient view of tnjury— 
Nature of offence—Consideration of, in awarding 
sentence, : 

If one man hits another on the head with £ 
heavy iron rod, even if it is only a com 
paratively gentle tap, he must be held to know 
that death would be a natural and probable result 
of his action, if that tap does in fact cause the 
death of the person injured. l 

The lenient view of the injury taken by the 
injured person cannot reduce the offence which 
the accused committed, even if it is taken int 
consideration ag a mitigation which would justify 
a lenient view in passing sentence. 


+ 
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Cr. A. from an 
Sessions Judge, Maubin, 
19, 1937. 

Mr. J. R.Chowdhury, for the Appellant. 

Mr. Tun Byu, for the Crown, 

Baguley, J.-The appellant, Sit Tun 
alias Chet Gyi, appeals against the 
“ conviction under s. 302, Indian Penal Code, 
and sentence of death passed against him 
by the Additional Sessions Judge, Maubin. 
The facts of the case are simple, and in 
this Court they have not besn disputed. 
The appellant walked into the village 
along the road in front of the house where 
the deceased Maung Sein was living. He 
asked Maung Sein to come down for a 
moment. Maung Sein asked him to come 
up to his house and talk and offered him 
tea, but Sit Tun declined the offer, and 
asked him to come down and talk about 
the matter in hand in front of the house. 
Maung Sein then came down the house 
and Sit Tun asked him whether he had 
abused him. Maung Sein replied that he 
had never abused him and had no reason 
to abuse him. After this, words passed 
which appeared to indicate a dispute, but 
the witnesses were unable to understand 
them as both parties were Chinaman who 
talk with a strong accent. Sit Tun then 
struck Maung Sein once on the head with 
an iron rod, which he had in his hand 
when he came. He then walked away 
quickly. Maung Sein reported the matter 
to the ten house gaung and the thugyi, 
and afterwards went to the Police Station 
and reported there before g ing to hospital. 
A case was sent up against Sit Tun under 
s. 325, and at the first hearing an appli- 
cation to compound the offence was made. 
It was not however accepted, and Maung 
Sein was examined as a witness on Nov- 
ember 17, 1936. A week later, however, 
as the wound on the head was not healing 
and the patient complained of headache, 
the Sub-Assistant Surgeon explored the 
injury and found a piece of bone loose, 
which he removed. After that the patient 
got very much worse, and finally died on 
December 9. A post mortem examination 
showed ihat in addition to the fracture 
of the skull which had been detected at 
the first examination, the meninges were 
lacerated andthe brain itself had been 
lacerated superficially. Death was due to 
meningitis. 

All there facts arenow not in dispute, 
but it is argued that the appellant should 
not be held to be guilty of murder, because 
he only struck ane blow on the head with 


order of the Additional 
dated March 
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a blunt weapon and he did not really 
anvisage the possibility of death ensuing, 
in fact, that it could not be held that he 
intended to cause death or injuries suffi- 
cient in the ordinary course of nature to 
cause death, nor had he reason to suppose 
that death would be the natural and pro- 
bable result of the blow which he had 
struck. It was also suggested that previ- 
ous abuse by the deceased, or the fact 
that the appellant was under the impres- 


sion that he had been abused, might 
constitute provocation of sorts. There is 
nothing on record to show that the 


deceased had abused the appellant, and in 
any case if he had done so cn a previous 
occasion that was not grave and sudden 
provocation at the time of the assault, 
Further, Expl. 2 to s. 399, shows that the 
appellant must be deemed to have caused 
the death, because he caused bodily injury 
which caused death, and as a matter of 
fact it would appear that the deceased did 
have resort to proper remedies and got 
treatment as skilful as it was possible for 
him to get. The weapon used is described 
as an iron rod about a cubit longanda 
cross-section equal to an eight-anna bit. 
This is a distinctly formidable weapon 
when used on the head. It is impossible, 
of course, to tell the weight of it, but the 
best estimate that I can form would place 
its weight at about 103 tolas. It is true 
that with a weapon of that weight great 
force was not necessary to pruduce the 
injury found on the head of the deceased, 
or the skull would have been shattered 
whereas according to the medical evidence 
the fracture was only a slignt one; but if 
one man hits another on tne head with a 
heavy iron rod, even if it is only a ccm- 
paratively gentle tap, he must be held to 
know that death would be a natural and 
probable result of his action, if that tap 
does in fact cause the death of the person 
injured. 

It can, of course, be argued in favour of 
the appellant that he only struck one 
blow, and that not a particularly violent 
one; and there is also in his favour the 
fact that the injured man had no desire to 
press the case against him, as showa by 
the fact that when he thought that the 
injury was only a fracture of tue skull, he 
was quite prepared to compoun’ “he case; 
but the lenient view of the sijury taken 
by the injured person caunot reduc» the 
offence which the appellant commiited, 
even if it is taken into consideration as a 
mitigation which would justify a lenient 
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view in passing sentence. In view of all 
the circumstances of this case, I would 
confirm the conviction but reduce the sen- 
tence to transportation for life. 

~Mosely, J.—l agree. 


D.. Sentence reduced. 


MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 1228 of 


937 
March 18, 1937 
Kise, J. 
In re L, A FIRST GRADE PLEADER, 


RAJAM— PETITIONER 

Legal Practitioners’ Act (XVIII of 1879), ss. 15, 14 

—Applicobility of s. 15— District Judge cannot sus- 
pend legal practitioner until he records finding thereon 
—Rules made under Act — R. 14—“Pending final 
decision on charge of professional misconduct’, whe- 
ther covers case in which enquiry has not begun— 
Case ready for being set down for hearing of Bench 
—High Court, if can order deferring renewal of 
sanad. | 
Section 15, Legal Practitioners’ Act, applies in 
most cases to proceedings in which an adjudication 
has already been made bya subordinate judicial 
officer and the High Oourt is of opinion after calling 
for the record and studying the papers that that 
adjudication is prima facie wrong. 
' District Judge cannot under s. 14 suspend any 
Pleader from practice until he has recorded his 
finding that he oughtto be suspended or dismissed. 
The suspension of a Pleader from practice pending an 
investigation which has not yet been begun isin fact 
to impose upon him a punishment, before there is 
even & prima facie case of his guilt andik cannot 
possibly have beenthe intention of the Legislature 
that any such injustice should be committed. 

The words ‘pending a final decision ona charge of 
professional misconduct’ in r. 14 are not wide enough 
to cover a casein which the enquiry has not yet 
begun. It must refer only to a final decision by the 
High Court upon materisisalready enquired into and 
adjudicated upon by some subordinate judicial autho- 
rity,and ifmust apply only to a case in which 
prima facie there is reason to believe the Pleader 
Senos to be guilty of professional miscon- 

uct. 

It is incompetent for the High Court, until a case 
is ready to be actually set down for hearingby a 
Bench, to pass any order deferring renewal of the 
Sani of the person against whom complaint is 
made. 


C. Mise. P. tovacate the ex parte order 
a the High Court, dated January H8, 
1 is 


Mr. B. Jagannadha Das, for the Peti- 
tioner. 

The Advceate-General, for the Crown. 

Order.—This is a petition filed on be- 
half cf Mr. L.,a First Grade Pleader, who 
has hitherto been practising in the 
Court of the District Munsif of Rajam. 
In accordance withthe usual custom his 
sanad has been sent to the High Oourt 
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for renewal for the year 1937, and the High 
‘Court on January 18 last, passed an 
order in its administrative capacity under 
r. 14 of the rules framed under the Legal 
Practitioners Act, XVIII of 1879 deferring 
the renewal of his sanad. On receipt of 
this order, the District Munsif naturally 
refused to allow Mr. L. to continue to. 
practice in his Court until his sanad was 
renewed. The reasons for the issue of the 
order are as follows; It appears that in 
February 1936, a client of Mr. L. filed a 
complaint against him accusing him of 
professional misconduct in connection with 
an execution petition ‘which the client 
wished him to conduct on his behalf. 
That complaint was to the District Munsif 
of Rajam who in June 1936, without 
having examined any wilnesses or made 
any detailed enquiry into the complaint 
omitted to take any further steps on the 
ground that the complainant himself did 
not appear and the Pleader whom he had 
engaged for the purpose reported no in- 
structions. The District Munsif appears to 
have reported these facis to the District 
Judge who then asked the High Oourt 
whether he should enquire into the subject- 
matter of the petition or .not. The High 
Court ‘ordered that the District Judge 
should direct the District Munsif, Rajam, 
to fix an early date for the enquiry into the 
subject-matter of the petition, record his 
finding and report it to the High Court 
through the District Judge with his finding 
thereon, and in connection with this order 
the High Court also, as 1 have already 
said, deferred the renewal of the certiti- 
cate. The question for my decision is 
whether this order deferring the renewal 
of the certificate has been rightly passed 
under the powers contained inr.14 of the 
rules framed under the Legal Practitioners’ 
Act. Tke important part of r. 14 reads as 


- follows : 


in which a report is received 
unders, 14, Legal Practitionere Act, or the High 
Court, after perusal of the records, considers that 
the proceedings of a Subordinate Oourt shall be 
revised under s. l5of the Act, the Registrar shall 
set the case down forhearing bya Bench of three 
Judges, and shall give reasonable notice to the 
pleader and to the person (if any) on whose com-. 
plaint proceedings were instituted, of the day on 
whichthe report or order will be considered and 
such pleader and complainant may appearin person 
orby counsel or vakil to show cause against or 
support the report or order. Pending a final 
decision on a charge of professional misconduct 
against a pleader the High Court may defer renewal 
of his certificate.” 


It is, therefore, necessary to consider the 
relevant sections, in the Legal Practitioner 


“In every case 


e: Ba 
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Act. Section 14 contemplates a case in 
which a subordinate judicial officer has 
enquired into a charge of professional 
misconduct, has found the charge establish- 
ed and has considered that the Pleader 


should be suspended cr dismissed in 
consequence. The section then goes on to 


y > ; 

“If that is his opinion, he shall record his finding 
and the ground thereof, and shall report the same 
to the High Court.” 


Obviously, this is nota case in which 
such a report has been sent under s. 14, 
The only report, as I have already said, 
from the District Judge was one asking for 
instructions as to whathe should do. Sec- 
tion 15 sars : 

“The High Court, in any case in which a pleader 
. or mukhtar has been acquitted unders. 14 other- 
wise than by an order of the High Court, may call 


for the record and pass such order thereon as it 
thinks fit.” 


It seems to me that the High Court here 
has purported to take action unders. 15, 
and this is a casein which jn the opinion 
of the Court the proceedings should not 
have been dropped merely because the 
complainant who initiated them was not 
diligent enough to pursue them. But 
. this is notthe usual type of case which 
falls under s.15. That section obviously 
applies in most cases to proceedings in which 
an adjudication has already been made 
by a subordinate Judicial Officer, and the 
High Court is of opinion after calling for 
therecord and studying the papers that 
that adjudication is prima facie wrong. 
Taking it, however, that it is by virtue 
ofs. 15 that the High Court has seen 
fit to call for further enquiry in this 
matter, wemust now go back to r. 14 and 
we find therein that even if proceedings 
ofa Subordinate Court are to be revised 
under 8. 15 of the Act, the next step is for 
the Registrar to set the case down for 
hearing by a Bench of three Judges and 
to give a reasonable notice to the Pleader 
andto the complainant of the day on 
which the report will be considered. It is 
only after that portion of the rule that 
we get the final clause that the High Court 
may defer renewal of the certificate. It 
seems tome obvious that the second por- 
tion ofr. li can apply only loa case in 
which the material is already on record for 
the Bench of three Judges to come to some 
conclusion. ; 

In the present case, 0f Course, there has 
been no posting of the enquiry before any 
Bench of three Judges. There is no 
material upon which the Bench could 
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adjudicate. All that the High Court has 
done isto call upon the District Munsif 
to enquire into the facts andto supply in 
due course, through the District Judge, 
the material upon which the High Court 
can finally adjudicate. Itis, therefore, to 
my mind incompetent for the High Court 
untila case is ready to be actually set 
down for hearing by a Bench to pass any 
order deferring renewal of the certificate 
of the p3rson against whom complaint is 
made. inat interpretation of the rule is, 
I think, in obvious accord with the general 
intention of the Legislature in passing the 
Act. Section 7 of the Act shows that 
when any Pleader submits his sanad for 
renewal, he hasa right to expect that that 
sanad shall be renewed. The words of the 


section are : 

“at the expiration of such period the holder 
of the certificate if he desires to continue to practice, 
shall subject to any rules consistent with this 
Act which may, from time to time, be made by 
the High Court in this behalf be entitled to have 
his certificate renewed by the Judge of the District 
Court within the local limits of whose jurisdiction 
he then ordinarily practises, or by such officeras the 
at ou from time to time appoints in this 

ehalf.” 


Section 14 permits a District Judge to 
suspend from practice any Pleader or 
Mukhtar charged before him under that 
section. But that is only pending the 
investigation and the order of the High 
Court, and the section specifically provides 
that it is not unless the District Judge 
finds the charge established and considers 
that the Pleader should be suspended or 
dismissed that he is under any obligation 
to submit any report to the High Court. 
It seems to me clear, therefore, that the 
Distriet Judge cannot under s. 14 suspend 
any Pleader from practice until he has 
recorded his finding that he ought to be 
suspended or dismissed. The suspension 
ofa Pleader from practice pending an in- 
vestigation which has not yet been begun 
is in fact to impose upon him a punish- 
ment, before there is even a prima facie 
ease of his guilt and it cannot possibly 
have been tne intention of the Legislature 
that any such injustice should be com- 
mitted, I am accordingly of opinion that 
the order of the High Court passed ad- 
ministratively under r. 14 is one which 
the High Court was not empowered under 
the provisions ofthat rule itself to pass. 
The words ‘pending a final decision on a 
charge of professional misconduct’ are not. 
wide enough to cover & case in which the 
enquiry has not yet begun. It must refer 
only to a final decision by the High Court 
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upon materials already enquired into and 
adjudicated upon bv some subordinate 


judicial authority and it must apply only 
to a case in which prima facie there is 
reason to believe the Pleader concerned 
to Le guilty of professional misconduct. I 
accordingly set aside the order of the 
High Court passed on January 18, 1937, and 
in consequence, the order of the District 
Munsif of Rajam, so far as it relates to the 
present petitioner. 


AJD. Petition allowed. 


PATNA HIGH COURT i 
Special Bench. 
Civil Appeal No. 5 of 1934 
August 10,1937 ` 
OourtNey TERRELL, C. J., MOHAMMAD 
NOOR AND MANOHAR LALL, JJ. 
BAIJNATH PRASAD SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS 
VETSUS 
UMESHWAR SINGH AND OTAERS— 
PLAINTIFFS AND OTUERS—DEFeNDANTS— 
RESPONDENTS. 

Practice—Duty of Court — Judicial function and 
function of collecting revenue in shape of court-fees 
` Court, if can grant time, in exercise of latter function 
—Lower Court wrongly exercising discretion in 
matter of granting time— Duty of party aggrieved— 
Party not approaching superior Court—I f can chal- 
lenge lower Court's discretion im appeal— Civil 
Procedure Code (Act V of 1908), O., VII, r.11—Court 
should grant time to make up deficiency of court-fees 
-Deficiency made up within time so-granted but out 
of limitation for sutt—Plaint is still within time— 
Cl. e) of r. 11 lays down two conjunctive conditions to 
be satisfied before plaint is rejected — Interpretation 
of Statutes — Question of forfeiture of rights—Two 
possible interpretations of statute —-One in favour of 
subject, should be preferred. 

‘he Court has a double function : it has its judicial 
function to hear and decide cases; it algo acts asa 
collector of revenue, and its duty is to collect the 
revenue for the Government in the shape of court-fees 
according tothe statutes previded and in exercising 
that function it has a discretion granted it to allow 
time. In the exerciss ofbothof these functions Sub- 
ordinate Courts are under the direction of the High 
Court. [p. 139, col. J.] 

Ifthe discretion were exercised in an outrageous 
fashion it would be quite right for the person injured 
to come to the High Court for relief; but ifbe takes 
no such step, he is not entitled in appeal to attack 
the order ultimately passed by the trial Court on the 
basis of the wrongful exercise of discretion by the 
Judge in allowing extensions of time for payment of 
the court-fees. These exercises of discretion by lower 
Courts, whether the trial Court or the first Appellate 
Court, must be remedied, ifatall, st once by the 
superior Court on the application of the party aggriev- 
ed and it istoo late if that party allows the case to 
proceed and then seeks to interfere with the discre- 
tion in appeal. DebiCharan Lal v. Medhi Hussain 
(1)and Durga Tewari v. Ramrati Kuer (2), relied 
on. [p. 140, cols, 1 & 2.] 
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Per Mohammad Noor, J.—Order VII, r. li, Civil 
Procedure Code, makes it compulsory for the Courts, 
before rejecting the plaint, tə give some time to the 
plaintiff to make up the deficiency, however short that 
time may be, and the Court cannot straightway reject 
the plaint without giviog such time. [p. 141, col. 2.1 

Where a suit is fi'ed within limitation put on an 
insufficiently stamped paper and the deficiency is 
made good within time allowed by the Court but after , 
the expiry of period of limitation for such suit, the 
plaint remains in time even then. 

Where there are two possible alternatives the one 
more favourable tothe subject must be preferred 
when a question of forfeiture of rights is involved, 
because all fiscal statutes should be strictly constru- 
ed and in cases of doubts in favsurof the subject. 
[p. 141, col. 2.) 

The duty of Court is only to interpret the plain 
meaning ofthe words deliberately used by the Legis- 
lature in O, VII, r. 11, cl. (ce), Civil Procedure Code, 
and not to guess the possible intention of the Legis- 
lature. Onafair construction the statute lays down 
two conditions which are conjunctive and not dis- 
junctive which must bothbe satisfied before a plaint 
can be rejected. [¢bid.] 

©. A. from the original decree of the Sub- 
Judge, Gaya, dated January 26, 1933. 

Messrs. S. M. Mullick, N. K. Prasad II 
and K.N. Lal, for the Appellants. 

Messrs. S N. Ray, B. N. Rai and R. 4. 
Sinha, for the Respondents. 

Courtney-Terrell, C. J—This isa frst 
appeal from a decision of the Subordinate 
Judge of Gaya andis directed to be heard 
by a Special Bench because of a point of 
importance arising in connection with the 
levying of the court-fee on the plaint. The 
suit was brought by the plaintiff on a 
mortgage bond dated June 8, 1918, the 
claim being for Rs. 6,549°8-0 upan which 
the court fee, as is admitted, would be a 
sum of Rs. £02. The suit was filed on the 
last day of limitation, having regard to 
extensions of time which the plaintiff was 
entitled to by reason of the occurrence of 
certain holidays. It was tiled on June |, 
1931 with a court fee of Rs. 11. The plaia- 
tiff petitioned, when filing his plaint, that 
he be allowed time to file the deticiency on 
the courtefee stamp which deficiency 
amounted to Rs. 491-8 0 and he undertook 
to pay ib cn vune 29. On June 29, the 
plaintiff had not complied with the order 
for the payment of the balance. The Sub- 
ordinate Judge, who was in charge of the 
matter at the time, for some reason took - 
an extremely lenient view of the failure on 
the part of the plaintiff to pay up the 
deficit. He directed that the Pleader was 
to comply with the order for payment by 
July 3, andon the same day the plaintiff 
paid up a fuither Rs. 50 and asked for 
one month’s time. The order by the Sub- 
ordinate Judge was that the matter should be 
put up on July 3, as he had already directed 
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When the 3rd July came, the Judge allowed 
a further extension until] July 20. On 
July 20, the plaintiff was again not ready 
and the learned Subordinate Judge allowed 
him until the 3!st of the same month. On 
the 31st, the plaintiff paid a further Rs. 30 
and the Judge thereupon allowed him till 
August 10, to pay up the balance. When 
August 10, in its turn came, the plaintift 
asked fortime until ‘to-morrow’ undertaking 
to pay on the following day Rs. 295 and 
the Judge allowed him until the following 
day. On the next day the plaintiff paid up 
the Rs. 295 and prayed for two weeks’ 


further time to deposit the balance, after: 


the payments I have menticned, which 
amounted to Rs. 116-8-0. On August 25, 
further excuses were advanced owing to an 
alleged difficulty in the purchase of stamps. 
The Judge allowed two further days’ time, 
directing payment of the deficit on 
August 27, and it was not until August 27, 
that the plaintiff paid up the deficit of 
Rs. 116. 

Now the Court has a double function: 
it has its judicial function to hear and 


decide cases ; it also acts as 2 collector of 


revenue, and its duty is to collect the 
revenue for the Government in the shape 
of court-fees according to the statutes 
provided, and in exercising that function, it 
has a discretion granted it to allow time. 
In the exercise of both of these functions 
Subordinate Courts are under the direction 
of the High Court. There is no doubt 
whatever that in this particutar case the 
learned Judge, in exercising his discretion 
to grant time for the payment of the deficit 
court-fee, acted in a most undesirable 
manner and that undesirahle exercise of 
his discretion undoubtedly prejudiced the 
defendant, although the defendant was no 
proper party to questions of revenue as 
between the plaintiff and the Government. 
It would bave been quite possible for the 
defendant, who was injured by this re- 
peated and unnecessary delay in the levy- 
ing of the court-fee, to come to this Court 
and complain that in the exercise of its 
function as a revenue collector the Court 
- had acted in the matter prejudicially to the 
defendant and that the discretion vested in 
the Court to grant adjournments had been 
improperly exercised. Had such an ap- 
plication been made, no doubt the Court 
would have, by virtue of its general powers 
of superintendence of lower Courts, checked 
the acticn of the Subordinate Judge. The 
suit was, after the payment of the deficit, 
heard on its merits and was decided against 
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in the wrongful exercise cf his discretion 
in permitting extensions of time for the 
payment of the court-fee is not a matter 
which concerns in any way the merits of 
the dispute in the suit which he had to 
try. Itis contended, however, by the de- 
fendant that the plaint as originally filed 
without an adequate court-fee of Rs. 502 
was no plaintat all, inasmuch as the original 
plaint wns filed on the last day permitted 
by the Limitation Act after all the exten- 
sions had been granted. It is contended 
that when the deficit on the court-fee had 
actually been paid and the plaint had 
become, on the contention of the defendant 
a regular plaint, the period of limitation for 
the bringing of the suit had expired. 

I am unaware of any provision which 
states that a plaint must be a plaint on 
which the whole of the leviable duty has 
been paid and that if the whole of the 
leviable duty has not been paid, the plaint 
is as though it had not been lodged at 
all. The argument is based in the main upon 
s. 6, Court Fees Act, which states: 

« .,.no document of any of the kinds specified as 
chargeable in Sch, 1 or Sch. 2 to this Act annexed 
shall be filed, exhibited or recorded in any Court 


of justice, or shall be received or furnished by 
any public officer, unless in respect of such docu- 


ment there be paid " 

the schedule court-fee. The Court Fees 
Act was passed in 1870 and s. 149, Civil 
Procedure Code, which was newly added 
in 1908. expressly provides : 

“149, Where the whole or any part of any fee pre- 
scribed for any document by the law for the time 
being in force relating to court fees has not been 
paid, the Court may, in its discretion, at any stage, 
allow the person, by whom such fee is payable, to 
pay the whole or part, as the case may be, of such 
court-fee ; and upon such payment the document, in 
respect of which such fee is payable, shall have the 
same force and effect as if such fee had been paid 
in the first Instance.” 

The Judge, therefore, at the very least 
clearly had a discretion to allow the 
payment of the court-fee and when the 
court-fee had been paid, the plaint upon 
which it was paid must be deemed ag 
having been filed on the day on which it 
was actually filed. The provision fcr the 
payment of court-fees has really nothing 
whatever to do with the litigation ag such; 
it merely means that notwithstanding that 
a suit may be brought to compel pay- 
ment of a debt due, the Court is not | 
allowed to go into the matter and adjudicate 
upon its merits until the court-fee has 
been paid and the provisiuns for court-fees 
are merely provisions enforcing the pay- 
ment of revenue by a denial of judicial] 
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prccess toa person who does not pay the 
provided fees. 

Now in this case the learned Judge hav- 
ing a discretion to allow time did exercise 
his discretion. As I have indicatedif the 
discretion were exercised in an outrageous 
fashion, it would be quite right for the 
person injured, that is to say the defen- 
dant, to come tothis Court for relief; but 
the defendant took no such 
claims to be entitled in appealto attack 
the order ultimately passed by the trial 
Court on the basis of the wrongful exercise 
of discretion by the Judge in allowing 
extensions of time for payment of the conrt- 
fee. That argument cannct be entertained ; 
it has been attempted in similar cases. l 
may instance, for example, the case of a 
Court allowing an extension of time under 
s. 5, Limitation Act. It is not possible 
after the extension has been granted and 
after the case has been decided on the 
merits, for the Appellate Court to interfere 
with the final order upon the basis of a 
wrongful extension of time. That point 
was decided finally by this Court in Debi 
Charan Lal v. Mehdi Hussain (1) where 
the Chief Justice Sir Edward COhamier 
stated : f 

“Tt jg now settled by a long string of authorities 
that where a Court, after considering all the cir- 
cumstances of the case, has come to the conclusion 
that sufficient cause has or has not been established 
for filing an appeal within time, the High Court in 
second appeal will not interfere.” 

The same reasoning is applicable to a 


Court sitting in first appeal, because the - 


matter which was under discussion in that 
case was in connection with an extension of 
time given by the first Appellate Court for 
lodging the appeal. A second illustration 
is to be found where the first Appellate 
Court has exercised its discretion to admit 
further evidence. Let it be supposed that 
the first Appellate Court in exercising that 
discretion exercised it wrongfully and 
admitted further evidence which was 
relevant to the issues in dispute. It has 
been decided by this Courtin Durga Tewari 
v. Ramrati Kuer (2) that no interference in 
second appeal could take place. In that 
case the first Appellate Court had allowed 
the admission of further relevant evidence. 
A learned Judge of this Court, sitting 
singly in second appeal, was disposed to 
send the matter back to the lower Appel- 
"Jate Court with a direction to dispose of 
the appeal on the evidence on the record, 

DI Pat. LJ 485: 25 Ind Cas. 888; A I R 1916 Pat. 
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ignoring the evidence which had been in his 
view wrongully admitted though relevant 
to the issue. In Letters Patent Appeal, 
however, that view was dissented from and 
it was held that the lower Appellate Court 
having exercised its discretion to take fur- 
ther evidence and there having been no 
steps taken by the other party to have 
that discretion interfered with by way of 
revision or otherwise, the evidence was 
rightly taken into account by the Judge in 
disposing of the case on its merits. I may 
instance a further possibilitv. A Judge 
might grant an adjournment of a “case for 
a period, let us say of five years. At the 
end of that five years no steps having been 
taken bythe party aggrieved to have such 
outrageous exercise of discretion corrected, 
the Judge takes up the hearing of the 
case upon its merits. It would not be 
possible for the Court of Appeal to say that 
the case should not have been disposed wf 
on its merits after the adjournment, 
although the Court might properly censure 
the trial Court having granted such an 
outrageous adjournment. In short, these 
exercises of discretion by lower Courts, 
whether the trial Court or the first Appellate 
Court, must be remedied, if af all, at once 
by the superior Court on the application 
of the party aggrieved and it is too late 
if that party allows the case to proceed 
and then seeks to interfere with the discre- 
tion in appeal. 

A further point was argued in connec- 
tion with the consideration of O. VII, r. 11, 
Civil Procedure Code. That Order is 
somewhat unfortunately worded. It provides 
for the rejection of the plaint in certain 
cases, one of them specified in clause (e) 
being as follows : 

“« .. where the relief claimed is properly valued, 
but the plaint is written upon paper insafficiently 
stamped, and the plaintiff on being required by 
the Oourt to supply the requisite stamp paper 
eee a time to be fixed by the Court fails to 

0 80, 

It has been argued that the meaning 
of the Rule is. that in such circumstances 
the Oours is bound to grant an extension 
ina case where the plaint is insufficiently 
stamped and the plaintiff asks for an 
extension of time for filing the deficit. If 
the matter had been res integra, I speaking 
for myself, would have been disposed to 
hold that that was not the meaning of the 
Rule and that the Rule necessarily implies 
first an application to the Court to grant 
an extension and. does not imply that the 
Court has no discretion to refuse the ap- 
But a different view of the Rule 
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has for long been held in this province 
and by the Courts of other provinces, and 
it has been thought and itis still thought 
by many that the Rule necessarily implies 
an obligation on the part of the Court to 
grant an extension of t'me. Speaking for 
myself, [ would not be disposed to give 
_ aby decision which might express as a 
matter of ruling any dissent from that view, 
for itis manifestly a convenient Rule for 
the disposal of justice. It is a matter of 
some misfortune that the method of collec- 
tion of revenue should be done through the 
Courts. An instance of the convenient 
working of the Rule on the interpretation 
that it involves an obiigation to grant an 
extension is seen in the case of rent suits. 
In a great number of cases a tenant merely 
requires stimulation cf legal proceedings 
to pay up the rent which may be due, and 
if the landlcrd could rot sue without filing 
the whole of the court-fee cn the first filing 
of the suit, the result might ultimately be 
a great deal worse for the tenant: it would 
be firstly a hardship on the lardlord and 
in the event of the decision being against 
the tenant, the tenant would ultimately 
have to pay up the whole of the court-fee 
in addition to the debt which he owed to 


the plaintiff landlord. Therefore, no great 


injustice occurs. Indeed there is a con- 
Venience in allowing an extension of time. 
Nevertheless in applications for extension 
as regards the pericd of extension of time, 
Judges should have regard tothe justice 
in each particular case. It might easily 
be that the proper extensicn of time in 
some cases might be a period as shcrt as 
half an hour or even less and-in some 
cases the extension might be greater and 
Judges should not automatically grant long 
extensions of time for the payment of court- 
fee because of the duty which is cwed by 
the judicial authorities to protect the 
revenue. This, however, is not a matter 
which concerns the defendant; the matter 
is as between the Crewn and the plaintiff. 

In this case the defendant was actually 
sued in time as provided by the Limitaticn 
Act. The fact that the plaint was not 
properly stamped does not in the least 
“militate against its efficacy, al‘hcugh it 
might very likely Lappen that the Court 
might be prevented from eniering into 
the merits of the suit and frcm making 
an order by way of judgment. So much 
for the pcint which Jed to the constitution 
of this Bench to hear this first appeal. As 
regards the merits of the appeal itself, 
that has become a matter of arrangement 
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between the parties: they have consented 
to the disposal of the first appeal on the 
basis that the claim for interest made by 
the plaintiff is to be reduced to 12 per 
cent simple interest instead of the c7m- 
pound interest originally claimed. It will be 
for the omice tu work ont the amount of 
the decree in accordance with this com- 
promise. The decree of the trial Court will 
accordingly be modified. The plaintiffs are 
entitled to the full costs of the lower Court 
ag well as the full court fee and to the costs 
of the appeal. 

Mohammad Noor, J.—I entirely agree 
with the judgment which is delivered by 
my Lord the Chief Justice. I would, how- 
ever, wish to add that in my opinion O. VII, 
r. 11, makes it compulsory for the Courts, 
before rejecting the plaint, to give some 
time to the plaintif to make up the 
deficiency, however short that time may 
be, and the Court cavnot straightway reject 
the plaint without giving such time. 

Manohar Lall, J.—I also agree. I wish 
to add that in my opinion the duty of this 
Court is only to interpret the plain mean- 
ing of the words deliberately used by the 
Legislature in O. VII, r. H, cl. (c) and 
not to guess the possible intention of the 
Legislature. When I consider this language, 
keeping in mind the well-known rule of 
construction that where there are two 
possible alternatives, the one more favour- 
able to the subject must be preferred when 
a question of forfeiture of rights is involved 
(because all fiscal statutes should be strictly 
construed and in cases of doubts in favour 
of the subject). I find that on a fair 
construction the statute lays down two 
conditions which are corjunctive and not 
disjunctive which must both be satisfied 
before a plaint can be rejected. This view 
bas been adopted by various other High 
Oourts and is based upon a reasonable con- 
struction of the words used by the Legis- 
lature. The Courts before whom plaints 
are preseuted insufficiently stamped, are 
required to determine judicially the extent 
of time which must be givento make up 
the deficiency. It may be that in some 
cases a short time should be alowed, while 
in other cases the facts of the cases demand 
that a longer interval of time should be 
given to the plaintif to make good the 
deficiency, but some time must be given 
before the plaint can be rejected. 

D. Decree modified. 
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WASUDEORAO AND ANOTHER—DEFENDANTS 
— RESPONDENTS 

Transfer of Property Act (IV of 1882 as amended 
by Act XX of 1929), s.92--Part of sale considera- 
tion left with purchaser for paying off mortgagee 
—No registered agreement of subrogation—Purchaser, 
if can claim it against later morigagee—“ Mortga- 
gor" ins. 92,if includes hts transferee —Sale of un- 
incumbered free-hold—Terms disclosing that tncum- 
brance isto be paid off—Vendor not receiving price 
but agreeing that purchaser shall pay prior mort- 
gagee~Purchaser, if deemed to advance money to 
vendor—Para. 3 of s. 92, if cuts down para. 1. 

A purchaser of a property witb whom is left part 
of the consideration of the sale in his favour for 
paying offa mortgage but in whose favour there is 
mo express agreement of subrogation in writing re- 
Zistered, is not entitled to claim subrogation as 
against a later mortgagee under s. 92 of the Trans- 
fer of Property Act as amended by Act XX of 
1929, 

[Case-law referred to, ] 

The wholelaw of subrogation is now contained in 
ss, 91 and 92 andalso inss. 95 and 101 of the new Trans- 
ferof Property Act. Observations cf Sulaiman, C. d., 
in Hira Singh v. Jai Singh (3), approved. 

The ‘mortgagor’ in s. 92 as amended, is not limited 
to the very person who effected the mortgage but 
iucludes those persons deriving title from him by 
transfer of his equity. Subba Rao v. Ponnamal 
Nadathi (4) and Muhammad Siddiq Khan v. Mohamad 
Nasir Ullah Khan (5), referred to. 


Where D has bought an unincumbered freehold 
on terms that a disclosed incumbrance is to be 
paid off, the vendor A muss redeem that incumbrance, 
If A, instead of receiving the price and utilizing part 
of it to pay off the prior mortgages B, agrees that 
D shall pay B, A is not borrowing from D but A 
is contracting with D that B shall be paid off by 
A out of the price due to him in a particular mode, 
that is, by D, for and on behalf of A, Hira Singh 
v, Jat Singh (3), dissented from. 

The third paragraph of s. 92 cannot be said to cut 
down paragraph one. A lender might well have a 
statutory{subrogation right under para. 1 as falling 
within the class delimited by s..91 and not as being 
“a person who has advanced money”, or, he might only 
have a conventional right of subrogation. In this 
latter case he would come in only in virtue of 
para, 3 and thenhis contract must be in writing 
registered. 


S. O. A. from the appellate decree of the 
Court of the First Additional District Judge, 
Nagpur, dated February 14, 1935, in ©. A. 
No. 43-A of 1934 reversing the decree of 
the Court of the 3rd Sub-Judge, Second 
Class, Nugpur, dated July 10, 1934, in C.S. 
No. 119 of 1933. 


Mr. P. P. Deo, with him Mr. T. J. Kedar, 
for the Appellant. 
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Mr. R.N. Padhye, for Respondent No. 1. 
Opinion.—This matter comes before a 

Full Bench under refe-ence by Paranik, J., 

framed as follows: 

“Is a purchaser who has advanced mony, as part 
of the consideration of sale in his favour, for 
paying offa prior mortgage but in whose favour 
there is no express agreement of subrogation in 
writing registered, entitled 1o claim subrogation 
as against a mesne incumbrancer under s. 92 of 


the ‘Transfer of Property Act as amedend by Act 
XX of 1929,” 


The question referred is not quite the 
question that falls to be considered in 
this case the facts of which ara as 
follows : 

A, the morigagor, mortgaged property 
to B and later to C. B. sued A on the mort- 
gage and joined C as a party. The suit was 
successful, a decree for sale was obtained, 
and a sale was held; but before confirma- 
tion of the sale, the transaction that raises 
the present point was entered into between 
A and D whereby A sold the property for 
an amount more than sufficient to pay. 
the decree and compensation to the auction- 
purchaser. That amount was Rs. 2000. 
Of the Rs. 2,000, Rs. 1,700 was required 
to pay off the decree and the compensa- 


tion. ‘nat left Rs. 300 which was to be 
paid to the vendor. The  sale-deed 
\lixh. 2-D-1) after reciting the subject- 


matter of the sale, the fact of execution 
and sale in execulion, says as follows: 
(Mortgagors speaking) : 

“You have retained with you Rs. 1,700 for 
satisfying the amount found due by us under the 
said decree, including sale commission You should 
thereout satisfy the said decree with sale com- 
mission and the residus, if any, should be returned 


to us.” 

Of the balance of Rs. 300, Rs. 200 is 
recited as having been paid that day, and 
Rs. 100 was to be paid on the date of 
registration. The sile-deed was subse- 
quently regisiered and the Rs. 10) paid, so 
that by that date the mortgagor-vendor 
had got all that he was entitled to, the 
purchaser hid got a transfer of the prop- 
erty, and on the same day that the sale 
transaction was gone through, vendor and 
purchaser attended Court, and by the 
hand of the vendor the Rs. 1,709 was paid 
into Court in satisfaction of the decree 
and compensation, the auction sale was 
set aside and the property was released 
from mortgage. 

On those facls we are of the opinion 
that at the time the money was paid in 
satisfaction of the decree and thereby 
foundations laid for an application to have 
the sale set aside and property released 
from the mortgage, the purchaser had, 
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executed jn his favour, a sale deed which, 
being subsequently registered, became 
effective as from its date of execution. 
He was, therefore, in the pasition of the 
owner of the property as purchaser and 
accordingly he would fal] within s. 91 (a) 
of the Transfer of Property Actas being 

a person, other than the mortgagee, who 
“has an interest in the property mortgaged. 
The question, therefore, that it is desirable 
to give an answer to is this : 

“Is a purchaser of a property with whom is left 
part of the consideration of the sale in his favour 
for paying off a mortgage but in whose favour 
there is no express agreement of subrogation in 
writing registered entitled to claim subrogation as 


against a later mortgagee under s. 92 of the Trans- 
o of Property Act, as amendel by Act XX of 
1929 7” 


The chief difficulty felt by the learned 
referring Judge arose out of the conflict 
between two recent Full Bench cases, one 
of the Medrasand the other of the Allahabad 
High Courts, the former Lakshmi Amma v. 
Sankara Narayana Menon (1), reported in, 
and the latter Tota Ram v. Ram Lal 
(2). That dificulty has now disappeared 
owing to Tota Ram v. Ram Lal (2), 
having been overruled by Hira Singh v. 
Jai Singh (3). 

The last case cited [Hira Singh v. Jai 
Singh (3)| is a unanimous decision of 
five Judges; it concurs in the unanimous 
decision of three Judges of the Madras 
High Court in Lakshmi Amma v. Sankara 
Narayana Menon (1). It might accord- 
ingly be considered superfluous to examine 
in any detail a branch of law so recently 
and so exhaustively discussed. Sulaiman, 
CO, J.s. judgment in Hira Singh vV. 
Jai Singh (3), covers the whole subject 
and refers to all the statutory provisions 
and all the Case-law, and we do not wish 
to restate what he had already said. 

At the same time, as our reasons for 
coming to this conclusion are somewhat 
different from these used in the above 
cases, we think it might be helpful in 
view of the frequency of this kind of 
transaction, if we analysed the positions 
that arise in this kind of case. 

In the first place and atthe threshold, 
we think it desirable to state that we are 
in complete agreement with Sulaiman, 
OC. J.’s observation at p. 594* lce. cit., 


(1) 59 M 359; 160 Ind. Cas, 137; 8 R M 607; 70 M 
L Jl; (986M WN 30; A I R 1936 Mad. 171;43 L 
W 23 (F B). 

(2) 54 A 897; 139 Ind. Cas. 107; A IR 1932 All. 
489; (1932) A L J 627; Ind. Rul. (1932) All, 524 (F B) 

(3) A I R1937 All. 588 at p. 595; 171 Ind. Oas. 153; 
1937) A LJ 6.9; 10 R A 228; 1937 A L R £00. 
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when speaking of the rightS of subroga- 
tioo in such eases: “ the entire law is 
now contained in ss. 91 and 92 and also 
in ss. 95 und 101 uf the new Act’ (save 
that we would add, a reference to s. 59A 
which, whether it is to be regarded as 
definicg ‘mortgagor in s. 92 or not, has 
to be borne in mind in constraing this 
group of sections We are no longer 
concerned with equitable principles but 
with statutory rights, and to that extent, 
decisions on the law as it stood before 
the amendment of the Transfer of Prop- 
ertv Actin 1929 may be misleading. 

In the second place, it is desirable to 
stress tLe difference between s. 101 and 
s. 92. Section 101 is dealing with merger. 


anantun. 


We will take, throughout the follow- 
ing analysis, letters to indicate the 
various persons. zl. is Lue mortgagor- 


vendor; B., the first mortgagee; C., the 
second mortgagee; D., the alenee whose 
righis we are considering. 

If D. acquires B's. in'terest and then 
l’s. interest, Le will be prior to C. in 
rights of Bs. interest and postponed toC. 
in right of As. interest. If there be a 
merger cf B's. with A's. interest, I) would 
be postponed. Section 101 prevents merger 
and gives D. priority. 

Section 92 on the other hand is creating 
a right of subrogation so thatin certain 
circumstances D. stands in B's shoes not 
because he has acquired /3’s interest, but 
because; out of his money B's mortgage 
debt has been redeemed, i. e, D as 
redeemed b's mortgage. 

We are ofthe opinion that ‘mortgagor’ 
in 8. 92 is notlimitd to the very person 
who effected the mortgage but includes 
those persons deriving title from him by 
transfer of his equity. This conclusion is 
not founded upon the new s. 59-A (whicn 
may or may notapply to s. 92 according 
as that rection, read in with s. 91, is 
regarded as ‘expressly providing” “other- 
wise” than is provided in s. 59-A), but 
on the meaning of the term asit is used 
ins. 92 according to its proper construc- 
tion. Any other construction would lead 
to very curious results. See Subba Rao 
v. Pakkiamma Nadathi (4), (mortgagee), 
and Muhammad Siddiy Khan v. Muhammad 
Nasir Ullah Khan (5), for cases where, 
even before the passing of s. 59 A, the 
terms “mortgagor” and “murigagee” were 
held to include persons other than the 


(4) 46M LJ 74; £0 Ind. Cas, 363; ALI ; 
453; 19 L W 294, t 1924 Mad 


(5) 21 A 223; 26 IA 43;7 Sar, 472; 30 
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persons who ‘were originally parties to the 
mortgage. 

We put on one side cases where A 
sells to D an encumbered cstale as an 
unencumbered estate and then D dis- 
covers B and ‘redeems B out of D's own 
moneys. Whether D, in such a case 
would be prior to C would depend cn 
whether D is regarded asa “mortgagor” 
simply because he had bought, 
equity but, an alleged unincumbered 
freehold from A whom D was treating 
as a Vendor-owner but who turas out to 
be a mortgagor. It may well be that 
that question would have to be resolved 
in different ways according as it were 
held that s. 59-A applied or not, and if 
it applied, whether the words “as such” 
should, or should not be read, in the 
section, between the words at the end, 
viz, “them” and “respectively”. That, 


however, is a question which has not been: 


argued before us, ihe answer to which 
is not Obvious, and which it would be 
dangerous and useless to express an opinion 
about in this reference. 

In a case such as the present, A. 
can sell to D either an  unineumber- 
ed estate or an encumbered estate. In 
the latter case he will normally be sell- 
ing an equity of redemption and all that 
D will get is what A had, and on the 
transfer D will be in A’s position and 
will be the mortgagor within the meaning of 
s.92. If, thereafter, D pays off B, he will 
not be subrogated to Bs rights so as to 
have priority over C. Different considera- 
tions will arise of thé circumstances were 
such that the purchaser could not be re- 
garded as the mortgagor after the transfer, 
if such a case could arise. 

On the other hand,if A. is not selling 
an equity of redemption but unincumbered 
free hold (disclosing the existence of B. 
but suppressing the existence of C.), the 
position willbe that A will be obliged 
to redeem B not merely because of s. 55 
(1) (g), but because of the nature of the 
interest he is selling (for he is selling as an 
unencumbered estate an estate stated to be 
encumbered by Bs mortgage) and, C not 
being redeemeed, A will be liable to D 
(because of the provisions of s. 55 (1) (g; 
for loss D suffers asa consequence of the 
existence of C's mortgage (which if re- 
gistered, D will be deemed to have notice 
of). 

7 it is part ofthe bargain between A 
and D that D shall retain so much of the 
price as is necessary to pay off B, that, in 
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our opinion, makes no difference. We find 

some difficulty in concurring with the view 
expressed in Hira Singh v. Jat Singh (3), 


tí 


. wher a person with whom money has been 
left for payment to a prior mortgagee pays ` 
it of, he is really not himself redeeming the 
mortgage but redeeming it as the agent of the 
mortgagor and has in substance advanced money . 
to the mortgagor with which the mortgage has 
been redeemed.” 


We prefer to express the matter thus: 

Where D has bought an unincumbered 
free-hold on terms that a disclose! incum- 
brance is to be paid off, the vendor A . 
must redeem that incumbrance. If A, 
instead of receiving the price and utiliz- 
ing part of it to pay off mortgagee B, 
agree that D shall pay B, A is not 
borrowing from D. but A. is contracting 
with D that B shall be paid off by A 
out of the price due to himina particular 
mode, that is, by D for and on behalf 
of A. 

In this particular case, it is clear that 
A paid off because it was A who D 
being by his side, took the money, retain- 
ed by D,from D and pad it into Court. 
It would make no difference, in our opinion 
if D's hand had paid the money into Uourt. 
The money was money due to A as part 
of the price; the obligation, whether view- 
ed from the point of view of B to D, tore- 
deem was on A, A’s agreement with Da 
to the mode of payment off was mere 
machinery designed to secure that A. did 
not abscond. 

if the above analysis is correct, A is the 
person redeeming. Therefore, this is a 
case of a mortgagor redeeming. Therefore, 
no right of subrogation arises. 


It follows that (1) where A. sells an 
equity, or (2) where A seils as an unen- 
cumbered estate a property burdened by a 
disclosed mortgage, the payment off of 
which is provided for out of the sale price, 
then in neither case does a right of sub- — 
rogation in favour of D arise. D ` 
can, however, get into B's shoes in at 
least two ways: (1) by first acquiring 
B's rights and then A’s rights, when 
s. 101 applies; or (2) by lending 
money fo A to enable A to pay off 
B. In this second case D -would be 
subrogated to B if the agreement was re- 
duced to writing and the writing register- 


ed. 

We feelthat the result thus arrived at 
not only follows from the statutory provi- 
sions but is desirable from a practical point 
of view. ; 

6 


a 
LA 
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_ If the present argument succeeded, and 
ib were held that .-D was subrogated, D. 
would, in many cases, not suffer from C's. 
undisclosed mortgage and A would not 
be liable toD (for in the case supposed 
D would have suffered no damage) on his 
covenant for freedom from incumbrances 
despite his fraud. As matters now stand, 
D will always have his remedy against 
A, if A sells without disclosing the 
existence of C. That is the purchaser's true 
remedy. 

Different considerations apply where D. 
is a subsequent mortgagee orother person 
falling within s. 91 of the Transfer of 
Property Actor .a transferee in circum- 
stances that cause him not to be in the 
position of a mortgagor. 

We are not to be taken as founding our 
Opinion simply upon agency. Whether 
there is asimple agency will depend on 
circumstances. See Mohanlal v. Mohammad 
Sujat (6), Dinobandhu Shaw Chowdhury v. 
Jogmaya Dasi (7) and Mahomed Ibrahim 
ao Khan v. Ambika Pershad Singh 


Normally, ina case of this type, there 
will be a contractual obligation which will 
impose an obligation hardly distinguishable 
from agency save that the obligee’s obli- 
gation is wider. If A had pledged a 
valuable jewel within X on which pledge 
there was owing Rs. 1,700 and the sale of 
the unincumbered property to D had been 


for (say) Rs. 2,000 and it had been agreed. 


that D should not pay Rs. 2,000 to A but 
should pay the price in the following way: 
Rs. 300 to A and Rs. 1,700 to X to the 
credit of A’s account, D, in making such a 
payment to X, would not be acting merely 
as A's agent but under the terms of the 
sale contract. If he failed to pay toX, A 
would not be limited to the rights he would 
have-had had D been his -agent. He 
would, inter alia, have an unpaid vendor's 


- lien to the extent of Rs. 1,700. 


It makes no difference that instead of 
A being indebtedto X he is indebted to 
B except that there will be obvious differ» 
ences when it comes to working out the 
rights and rémedies which arise if D does 
not pay off the Rs. 1,700. The result 
then will be that D will get not an 
unincumbered estate (which he bought) but 

(6) 30 N LR 164 at p. 169; 144 Ind. Cas, 969; AIR 
1933 Nag. 155; 6 RN 36. 

(7) 29 C 154; 291 A9;6 OWN 209:4 Bom. L R 
238; 12M L J 73; 8 Sar 217 (P ©). 

(8) 39 O 527; l4-Ind. Oas. 496; 39I A 68:11 M L 
T 265; (1912) M W N 367; 9A L J 332; 14 Bom LR 
280; 16 O W N 505; 15 0 L J 411; 22 M L J 468 @, 0.). 
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an encumbered estate. D will not, how- 
ever, have any remedy against A, for the 
continuance of the encumbrance is due to 
D's own failure to pay over part of the 
price in the way agreed. 

Our present view is not in agreement 
with Ramgopal v. Nanakram (9) which 
follows Tota Ram v. Ram Lal (2) though 
we agree with the learned Judge who 
decided that case that this case falls within 
the first paragraph and not the third 
paragraph of s. 92. We do not found 
this conclusion on Jagmohan Das v. Jugal 
Kishore (10) ot Mukaram Marwari v. 
Mahomed Hassain (11) which held that 
under the old law a discharge of a legal 
liability does not found any right of sub- 
rogation. We proceed entirely on the 
ground that cases of the type here 
analysed are cases of mortgagor's redemp- 
tion. 

We must not be taken as deciding that 
the third paragraph of s. 92 cuts down 
the first paragraph. Itistrue that Laksh- 
mi Amma v. Sankaranarayana Menon (1) 
and Hira Singh v. Jai Singh (3) contain 
observations which suggest that it does. 
As our analysis, though arriving at the 
same conclusion as regards the absence of 
any rightin an alienee of a mortgagor 
as such by purchase to be subrogated, has 
pursued a different course from that follow- 
edin either of the above cases, it does 
not follow from this case that there is any 
such cutting down. A lender might well 
have a statutory subrogation right under 
pera. las falling within the class delimit- 
ed by s. 91 andnot as being “a person 
who has advanced money”, or, he might 
only have a conventional right of subroga- 
tion. In this latter case he would come 
in only in virtue of para. 3 and then 
oi contract must be in writing register- 
ed. 


Thus, our answer to the question re- 


ferred and to the modified question posed 


is in the negative. 

The matter is referred back to the 
learned Judge who mede the reference 
for disposal of the matter in the light of 
the above. 


D, Question answered in the negative. 

”) SIN L R169 Sup.; 161 Ind. Cas. 551; AI R 
1936 Nag. 32; 8 R N 217, 

(10) A IR 1932 P C99; 137 Ind. Oas, 475; 54 0 L 
J 407; 36 OWN 4; Ind. Rul. (1932) P O188; 36 L 
wai nO 677; 161 Ind. © 8 

) A . Cas. 486; A I R1i93g C 

42;8R0470, "| oe 
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CALCUTTA HIGH COURT 
Oriminal Appeal No. 480 of 1936 
August 7, 1936 
NASIM Aut, J. 

PHANI BHUSAN KUMAR— 
APPELLANT 
VETSUS 
EMPEROR— RESPONDENT 

Ca’ceutta Police Act (IV of 1866), s. 47—Slips 
written record of illegal betting and used for facilitat- 
ing betting in room where they were seized—Slips, 
whether evidence under 3.47 to show that room was 
used as common gaming room—Slips, whether instru- 
ments of betting. , 

Where slips of paper were seized ata time when 
betting operations were not going on, but it was 
clear from these documents that they were written re- 
cords of illegal betting and it did not appear that these 
documents were written for facilitating betting 
operations in any place other than the room where 
they were seized : : 

Held, that they were evidence under 5. 47 of the 
Calcutta Police Act, to show that the room in ques- 
tion was being used as a common gaming house and 
that the slips were the instruments of betting. 
Hari Charan Banerji vV. Emperor (1), distinguished, 
. M. A. Adams v. Emperor (2), relied on, 


Messrs. Narendra Kumar Basu and 
Monindra Nath Mukherjee, for the Ap- 
pellant. 


Messrs. Khundkar and Anil Chandra Roy 
Choudhury, for the Crown. 


Judgment.—The appellant has been 
convicted by the Fourth Presidency Magis- 
trate of Calcutta under s. 44, Calcutta 
Police Act (Act IV of 1866) and sentenced 
to pay a fine of Rs. 400, in default one 
month’s rigorous imprisonment. The ac- 
cused was charged with keeping a common 
gaming house in the office of the Deputy 
Accountant General, Posts and Telegraphs, 
situate at No. 7 Koilaghat Street, and 
allowing persons to gamble on race horses 
on Bombay races for gain of money at 
about l P. M., on March 28, 1936. He is 
an Assistant in that office. On March 
98, 1936 at about 1 r. mM., while he was 
working at his table in the office room, 
Inspector R. N. Gupta of the Calcutta 
Police searched the appellant’s person and 
table on the authority of a search warrant 
issued by the Deputy Commissioner of 
Police, under s. 46 of the Act and seized 
three slips of paper Exs. 2, 3 and 4, a slip 
pad Ex. 5 and a leather purse containing 
Rs. 30-4-14. There is no evidence in this 
case to show that the appellant was 
actually betting in his office at the time. 
The prosecution, however, relies on Exs. 2 
and 3 under s. 47 of the Act, as evidence 
to show thatthe room was being used by 
the appellant as a common gaming house 
In order that an article may be evidence 
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under that section, it must be an instru- 
ment of gaming, i.e. an article used as a 
means or appurtenance of, or for the pur- 
pose of carrying on or facilitating gaming. 
Gaming means wagering or betting except 
wagering or betting upon a race horse 
when such wagering or betting takes place 
on the day on which such race is to be 
run, in an enclosure which the stewards 
controlling such race have, with the sanc- 
tion of the Local Government, set apart 
for the purpose and with licensed book- 
makers, or by means of a totalizator, as 
defined by s. 14, Bengal Amusement Tax 
Act, 1922. Exhibits 2 and 3 contain the 
names of certain horses and the amount of 
betting to be placed on those horses: Ex. 2 
refers to horse races at Bombay and Ex, 3 


refers to horse races at Bombay and 
Tollygunj as well. Both are dated March 
28, 1936. It is not disputed that the 


betting referred toin these two documents 
did not take place within the race course 
enclosure with any licensed book-maker 
or by means of a totalizator. 

The next question for consideration is 
whether these slips can be considered 
as instruments of betting. The learned 
Advocate for the appellant relied upon a 
decision of this Court in Hari Charan 
Banerji v. Emperor (1), and contended that 
in that case this Court held that slips similar 
to Exs. 2 and 3 were not instruments of gam- 
ing and were taken as not evidence of an 
incriminating nature. In that case however, 
Jack, J. held that the slips might have 
been intended for wagering or betting 
within the race course. In the case before 
me, however, the two slips Exs. 2 and 3 
clearly indicate that they were written out 
for the purpose of facilitating betting not 
within the race course with licensed book- 
makers or by means of a totalizator. The 
learned Counsel for the Crown relied upon 
a decision of a Division Bench of this Court 
in M. M. Adams v. Emperor (2). In that case 
betting slips similar to Ex. 3 were held to: 
be instruments of gaming as they were used. 
for the express purpose of facilitating bet- 
ting operations which were in progress at 
the time when the Police raided the house 
and seized them. Itis true that in the pre- 
sent case Exs. 2 and 3 were seized ata time 
when betting operations were not going on, 
but it is clear from these two documents 
that they were written records of illegal 

(1) ATR 1936 Cal. 355; 163 Ind. Cas. 152; (1936y 
Or, Cas. 582; 37 Cr. L J851; € R I 697, 

(2) 39 CW N 1114; 158 Ind? Cas, 1095; AI R 
1935 Oal. 466; (1935) Or. Cas. 858: 8 R O 249; 36 Cr 


LI 1513; 62 O 1093, 
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betting. Further, it does not appear that 
these two documents were written for 
facilitating betting operations in any place 
other than the room where they were 
seized. They are, therefore, evidence under 
S. 47 of the Act to show that the room in 
question was being used as a common 
“gaming house. 

The defence of the appellant, however, is 
that he never indulged in betting on race 
horses and that he never received any bets 
from anybody. The case of the appellant 
is that immediataly beforé the Police 
arrived at the place, P. W. No. 3 Jamani told 
him that he was going upstairs to get 
pension commutation form for commuting 
his pension and left Exs. 2 and 3, which 
he Said contained commutation calcula- 
tions. Jamani in his evidence admitted 
that he had been to the accused that day 
and told him that he would commute his 
pension, He, however, says that he did not 
%1Ve any Papers to him. Defence Witness 
No. 5 says that some slips of paper were 
given by Jamani to the appellant on that 
day. He, however, could not say what those 
papers were. He is working with the appel- 
lant at the same table for 24 years. The 
learned Magistrate has not believed his evi- 
dence and I see no reason to differ from him. 
I therefore agree with the learned Magis- 
trate that Jamani did not make over 
Exs. 2 and 3 to the appellant. The two 
documents clearly show that the appellant 
was using his office as a gaming house. 
The appellant has, therefore, been rightly 
convicted, 

In view of the facts and circumstances 
of the case, I am, however, of opinion that 
the ends of justice would be sufficiently 
met if the appellant is fined Rs. 200, The 
excess fine must be refunded to him. 
Subject to the above modification in the 
Sentence, the appeal is dismissed. Out of 
the fine Rs. 20 will goto the Court Inspec- 
- tor and Re. 40 to the complainant. 


D. Fine reduced. 


PATNA HIGH COURT 
Civil Appeal No. 421 of 1933 
August 23, 1937 
JAMES AND DHAVLE, JJ. 
NITAL DUTTA—Derenpant—APpELLANT 


VETSUS 
GANESH MAHTO AND OTHERS—PLAINTIFES 
AND ANOTHER —DEFENDANT— RESPONDENTS. 


Chota Nagpur Tenancy Act (VI of 1908), s. 213-A 
Suit for setting aside decree on ground of fraud— 
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Whether suit under Chota Nagpur Tenancy Act— 
S. .213-A, whether applies—Execution sale—Innocent 
auction-purchaser and one tainted with fraud— 
Difference stated. 

Section 218-A, Chota Nagpur Tenancy Act, is con- 
fined to cases where a decree for rent is set aside 
under the Ohota Nagpur Tenancy Act ; but a suit for 
setting aside a decree on the ground of fraud, though 
saved by s. 258 ofthe Act, is no more a suit under 
the Act than a suit fora declaration that a sale held 
in execution ofa rent decree has been fraudulently 
confirmed andfor recovery of possession, which is 
saved by s. 214 of the Act. Therefore, to sucha suit 
s. 213-A is not applicable. Rameshwar Narain 
Singh v. Mahabir Prasad (7), relied on. 

The proposition that no difference is to be made 
between an innocent purchaser and one tainted by 
the fraud which has brought about the execution 
sale is wholly untenable, The question is, in the 
former case, which of two innocent parties shall 
suffer; in the latter, whether he who has wronged 
the other party shall be allowed to enjoy the fruits 
of his wrong-doing. A Court exercising equitable 
jurisdiction may withhold its hand in the one case, 
and yet set aside the sale with or without terms in 
the other, Lalla Bunseedhur v. Koonwar Bindeseree 
Dutt Singh (2), followed. 


C. A. from the appellate decree of the 
ae udge, Purulia, dated September 9, 
1932. 

Mr. A. B. Mukharji, for the Appellant. 

James, J—The suit out of which this 
appeal arises was instituted to set aside 
an ex parte rent decree, and the sale of a 
holding in execution under s. 208, Chota 
Nagpur Tenancy Act, on the ground of 
fraud. The trial Court and the lower 
Appellate Court have found that the suit 
was fraudulent; that the rent had been 
deposited by the tenant to the knowledge 
of the land; and that service of processes 
was fraudulently suppressed in the suit 
and in the execution proceedings. The 
sale has, therefore, been set aside and the 
plaintiffs have been restored to possession 
of their holding. On the question of whe- 
ther the proceedings in the suit and in the 
sale were Vitiated by fraud, the matter is 
concluded by the findings of fact of the 
learned Subordinate Judge. 

Mr. Abani Bhusan Mukharji on behalf 
of the auction-purchaser argues that a suit 
cannot be instituted to set aside a. sale 
held under s. 208, Chota Nagpur Tenancy 
Act, on the ground of fraud. He relies 
upon the decision ofthis Court in Gosain 
Das Baishnab v. Gopal Singh (1). In that 
case an application had been made under 
5. 213, Chota Nagpur Tenancy Act, to set 
aside the sale on the ground of traud, which 
had been decided against the person who 
subsequently attempted to institute a suit 
It was held that atter this had happened, 
a suit could not be instituted to set aside 


one 8 PLT 688; 106 Ind. Oas. 430; AIR 1927 Pay. 
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the sale on the ground of fraud, unless 
fraud or want of jurisdiction could be 
proved as affecting the proceedings under 
s» 213 of the Act. In the same way a 
person who applies under O. IX, r. 13, 
to set aside an ex parte decrec, with the 
result that there is a definite finding against 
him that summons has been -properly 
served, will find that decision acting as 
res judicata to bar a subsequent suit based 
on the allegation that service of process 
has been fraudulently suppressed. In the 
present case, it appears that the proceed- 
ings in the suit and execution did not come 
to the knowledge of the plaintiffs until 
long after the period of limitation prescribed 
py s. 213 of Chota Nagpur Tenancy Act 
had expired. The right to institute a suit 
to set aside asale on the ground of fraud 
or want of jurisdiction is expressly saved 
by the provisions of s. 214 of the Act. 
Mr. Abani Bhusan Mukharji argues that 
‘the innocent auction-purchaser ought. not 
to be penalised by loss of his purchased 
property without compensation, since there 
is no finding of the lower Appellate Court 
that he was party to the fraud. In such 
cases the rule laid down by the Judicial 
Committee of the Privy Council in Lalla 
Binseedhur v. Koonwur Bindeseree Dutt 
Singh (2) at p. 473* will prevail. Sir James 
Colvile delivering the judgment of their 
Lordships observed in that case: 

“The proposition that no difference is to be made 
between an innocent purchaser and one tainted by 
the fraud which has brought about the execution 
sale seems to them to be wholly untenable. The 
question is, in the former case, which of the two in- 
nocent parties shall suffer ; in the latter, whether 
he who has wronged the other party shall be allowed 
to enjoy the fruits of his wrongdoing. A Court 
exercising equitable jurisdiction may withhold its 
hand in the ome case, and yet set aside the sale 
with or without terms in the other.” 

I do not know that it can be said that 
wheie a iraud has been proved through- 
out the proceedings in the suit, and in the 
sale, the Revenue Officer can be said to 
have had any jurisdiction at all under 
s. 208, Chota Nagpur Tenancy Act, but 
it the Court had to choose between two 
innocent parties, 1 consider that there can 
be no doubt regarding the correctness of 
the decree of the Munsif in the present 
case. The learned Munsif was apparently 
considering this aspect of the case when 
be remarked with such scorn on the appel- 
lants claim to consideration as to bona 
fide purchaser for value. The appellant 
purchased 15.91 acres for Rs. 150 in 


(2)10 MI A 454; 2 Say, 167 (P O). 
*Page of/10 M, I. £.—|Ed. 
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March 1980. He permitted the tenant tc 
grow his crop on the land, taking deli 
very of possession exactly at the time 
when the crop was ready for harvesting. 
If the sale had been set aside on applica: 
tion unders. 212 of the Act, t!.c auction: 
purchaser would bave been entitled to be 
paid Rs. 157-8-0; but he must have rea 
lized far more than this immediately op 
taking possession of the holding. Any 
Court of equitable jurisdiction having tc 
decide between these parties would pro: 
perly have decided as the learned Munsid 
decided, that the innocent raiyat was 
entitled to be restored to his holding. 
There is no merit in this appeal which 
must be dismissed. 

Dhavie, J.-I agree. In support of. the 
contention that the appellant, against whom 
no participation in the decree-holder’s fraud 
has been established, ought not to be 
penalised, Mr. Mukharji has cited Zain-ul- 
Abdin v. Muhammad Asghar Ali Khan 
(3) and Chitamber v. Kristnappa (4). The 
former was however a case in which there 
was no fraud either in obtaining the 
original decree or in the execution sale, so 
that it became unnecessary for Sir Barnes 
Peacock, who delivered the judgment of the: 
Judicial Committee, to deal with Abdu? 
Haye’ v. Nawab Raj (5) which had been 
cited by Mr. Cowie for the appellant and 
in which the judgment of the Full Bench 
had been given by Peacock, C. J. himself. 
In the case in Chitamber v. Kristnappa (4y 
the ex parte decree was found to have 
been obtained by fraud, but the execution 
purchaser was not proved to have been æ 
party to the fraud, and what was decided 
was that the sale could not be set aside 
merely on the ground of inadequacy of 
price fetched at the execution sale. ‘That 
was not a case where, as in the present 
case, the execution sale was found to have 
been vitiated by fraud. 

The distinction was elaborately con: 
sidered by Mookerjee, J. in Bitreswan 
Ghose v. Panchcouri Ghose (6) where it war 
held that an execution which has beer 
brought about by the fraud of the decree 
holder is liable to be set aside on tha 
ground even though it is not establishec 
that the auction-purchaser has participates 
in or has been cognizant of the fraud. I 
the sale is set aside, then the question 

(3) 10 A 166; 15 I A 12; 5 Sar. 129 (PO). 


(4) 26 B 543; 4 Bom. L R 249. 
ne (1868) Beng. LR Sup. Vol. 911; 9 WR 19 


(6) 270 W N 587; 74Ind. Oas, 975;A 1R19D 
Cal. 638; 37 O L J 145, 
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arises whether or not the auction-purchaser 
who was not a party to the fraud is 
entitled to the return of the money paid 
by him. Mr. Mukharji has referred to 
s. 213-A, Chota Nagpur Tenancy Act, 
which provides for restitution to the auc- 
tion-purchaser among others “where a 
“decree for rent is set aside” with the con- 
sequence that any sale of immovable prop- 
erty in execution of such decree is, ac- 
cording to that section, ‘‘deemed to be set 
aside.” This section, however, seems to be 
confined to cases where a decree for rent is 
set aside under the Chota Nagpur Tenancy 
Act : but a suit for setting aside a decree 
on the ground of fraud, though saved by 
8. 258 of the Act, is no more a suit under 
the Act than a suit for a declaration that 
a sale held in execution of a rent decree 
has been fraudulently confirmed and for 
recovery of possession, which is saved by 
s. 214 of the Act: see Rameshwar Narain 
Singh v. Mahabir Prasad (7). Section 213-A 
is, therefore, of no assistance to the appel- 
lant, to say nothing of the difficulty caused 
by the fact that the section requires “the 
Oourt of first instance” to make restitution. 
The matter must, therefore, be dealt with 
on general principles and in the light of 
the consideration whether it will bein ac- 
cordance with the principles of justice, 
equity and good conscience that the auction- 
purchaser should have his money paid back 
to him. I entirely agree with my learned 
brother that in the present case the auction- 
purchaser, though technically innocent, has 
no claim to consideration as against the 
judgment- debtor. 
Appeal dismissed. 


D. 
(7) 5 Pat. 759; 96 Ind. Oas. 529; A I R 1926 Pat. 401; 
8 PLT 124; (1926) Pat, 225. 
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SIND JUDICIAL COMMISSIONER'S 
GOURT 


O 
Criminal Appeal No. 24 of 1937 
May 21, 1937 
Davis, J. C. AND HAYBLIWALA, A. J. O. 
ACHAR BILAWAL AND ANOTHER—- 
APPELLANTS © 


VETSUS 
EMPEROR—Oppos!tz PARTY 

Criminal Procedure Code {Act V of 1898), ss. 54, 
§6—Police constable acting under s. 56, arresting 
accused—No order in writing—Provisions of s. 54 
satisfied—Arrest, legality of. 

Section 56 of the Criminal Procedure Code, applies 
to cases where a Police Officer is acting noton his 
own information but on the orderof his superior, 
but where facts exist which do attract the applica- 
tion of s, 54,4 Criminal Procedure Code, itself, there 
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appears no reason why a Police Officer ‘should not act 
under that section even ifthe formalities required 
by tg 56, Criminal Procedure Code, are not complied 
with. 

Where the Polics constables knew of their own 
knowledge and upon the information supplied by 
the Head Constable and the complainant that a com- 
plaint had been made by the complainant, of house- 
breaking against the accused : 

Held, that they could have acted under s. 54 as well 
as unders 56,if they had had the order in writing 
required by s. 56; the fact that they did not have 
this order, could not preclude the application of 
s.54 when the provisions of that section were satis- 
fied, Kishun Mandas v Emperor (2), relied on, 
Mohamad Ismail v. Emperor (1), dissented from. 

Or. A. against convictions and sentences 
by the Second Additional Sessions Judge, 
Hyderabad, dated December 23, 1936. 

Mr. Hiranand T. Sadarangani, for the 
Appellants. 

Mr. Partabrat D. Punwani, (Advocate- 
General), for the Crown. 


Davis, J.C.—The two accused in this 
case, Achar and Abdullah, have been con- 
victed bythe Second Additional Sessions 
Judge of Hyderahad of offences under 
ss. 333 and 332, Indian Penal Code re- 
spectively. Abdullah was in addition found 
guilty of an offence under s. 323, Indian 
Penal Code and sentenced to one month’s 
rigorous imprisonment concurrent with the 
other sentences. The case for the prosecu- 
tion is that one Manik, a Raj tracker, tracked 
footprints of the two accused from Chutto 
Shidi’s house which was broken into on the 
night of August 20, 1936, to Matli. He saw 
there the two accused whose footprints he 
had recognized and went to the thana to 
inform the Sub-Inspector. The Sub- 
Inspector was not there, and he, therefore, 
laid information with the Head Constable 
Munshi Pariomal. This was on the 23rd. 
After taking down Manik’s statement, 
Pariomal sent two mounted constables, 
Allah Baksh and Muhammad Ismail, the 
two injured men in this case, to go and 
bring the two accused. Pariomal told them 
what Manik had said, and Manik also told 
them. The constables had on their coats, 
belt and lungis. Manik took the Police con- 
stables toa bania’s shop where Abdullah 
was sitting and Achar was standing a short 
distance away. Both had hatchets. The 
constables told them that they were wanted 
at the thana in connection with Manik’s 
complaint, but they refused to go and raised 
their hatchets. Bystanders, however, came 
to the assistance of the police and the 
hatchets of \char and Abdullah were taken 
from their hands, but Achar took a lathi 
and struck Allah Baksh on the ear and 
Muhammad Ismail on the hand. Abdullah’ 
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took up an Is that was lying near and 
struck Mubammad Ismail, Allah Bakhsh and 
Manik the paggi. The accused then picked 
up their -hatchets which had been thrown 
into a shop and walked away and Abdullah 
went to the thana to makea complaint. 
The Sub-Inspector arrived at the scene 
of the offence on the 24th. Abdullah 
accused was only arrested on the 27th; 
Achar was arrested on the 30th. Abdullah 
and Achar both allege enmity with Manik, 
and Abdullah says hecame to the rescue 
of Achar who was being illtreated by the 
Police. 

The appeal has been argued before us 
mainly on the ground that the Police 
constables were acting under an order 
given them by the Head Constable under 
s. 56, Criminal Procedure Code, but this 
order is not in writing; the Police con- 
stables did not act under s. 54, because. 
ss. 56 and 54 of the Act are mutually 
exclusive. Therefore, of whatever offences 
the accused are guilty, itis not of causing 
hurt or grievous hurt to police constables 
acting in the course of their duty. We have 
been referred to thecase in Muhammad 
Ismail v. Emperor (1), as authority for the 
argument that ss. 54 and 56, Criminal Proce- 
dure Code are mutually exclusive, but there 
is another case Kishun Mandar v. Emperor 
(2) whichis to the contrary effect. In our 
opinion, 8. 56 of the Code applies to cases 
where 2 Police Officer is acting not on his 
own information but on the order of his 
superior, but where facts exist which do 
attract the application of s. 54, Criminal 
Procedure Code itself, there appears no 
reason why a Police Officer should not act 
under that section even if the formalities 
required by s. 56, Criminal Procedure Code 
are not complied with. Under s. 54 (l)a 
Police Officer may, without order from a 
Magistrate and without a warrant, arrest 
any person against whom credible informa- 
tion has been received of his being con- 
cerned in a cognizable offence. In this 
case the two Police constables knew of 
their own knowledge thala complaint of 
house-breaking had been made by Manik, 
the paggi, against the two accused. They 
were told by Pariomal and by Manik 
himself. They could just as well have 
acted unders. 54 as well asunder s. 56, 
Criminal Procedure Code if they had had the 
order in writing required by s. 56, Oriminal 


(1) 13 R 754; 161 Ind. Oas. 459; A I R1936 Rang, 
nai (1936) Or. Oas, 194; 37 Or. L J 462; 8 R Rang 


(2) 5 Pat. 533; 98Ind. Cas. 254; AIR 1926 Pat. 424; 
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Procedure Code and the fact that they did 
not have this orderin writing would not 
preclude the application of s. 54, Criminal 
Procedure Code provided the provisions of 
that section were satisfied. gee 

We are satisfied here that the provisions 
of s. 54, Criminal Procedure Code, were 
satisfied. Allah Baksh and Muhammad. 
Ismail were acting in the course of their 
duty when they attempted to arrest Achar 
and Abdullah, and if hurt and grievous 
hurt was caused to them, offences under 
ss. 332 and 333, Indian Penal Code, were 
committed. So far as the nature of the 
hurt is concerned, the medical evidence 
shows the wounds of Allah Baksh and 
Muhammad Ismail became septic so that 
each was unable to follow his pursuits for 
20 days. It is argued that the accused is 
not responsible if the wounds became 
septic, but if the wounds had not been 
caused they would not have become septic. 
The fight took place at Kewalmal’s shop. 
Kewalmal was mentioned in the first report, 
so was Lakhano, a neighbour. These wit- 
nesses corroborate the evidence of the 
three persons chiefly concerned, Manik, 
Muhammad Ismail and Allah Baksh. Manik 
also gave information to the Head Munshi 
Pariomal at Matli and his statement was 
recorded. The Head Constable at Tando 
Ghulamali also made a note of Manik’s 
complaint. There can be no doubt that 
Achar caused grievous hurt to the two 
constables and Abdullah caused hurt to 
the two constables and the paggi Manik. 
Allah Baksh was an indoor patient from 
August 24 to September 27. Muhammad 
Ismail was an in-patient in the hospital from 
August 24 to October 1. Both the 
eryseplas and the cellulitis which pro- 
longed the incapacity of Allah Baksh and 
Muhammad Ismail were due to injuries 
caused them by the accused Achar. The 
accused Abdullah caused simple hurt to 
Manik, as well as simple hurt to the two 
constables. We see, therefore, no reason 
to interfere with the convictions and sen- 


tences. They are confirmed and the appeal 
dismissed, , 
D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Suit No. 1937 of 1934 
August 3, 1936 
AMEBER ALI, J. 
BUTTO KRISTO PAUL & Co.—PLaInties 
Versus 
HARENDRA NATH GHOSH—Darenpant 
, Civil Procedure Code (Act Vof 1908), O. XXI, 
rr. 58,59, 60—Practice in Calcutta High Court, in 
claim cases under r. 58—Only question of possession 
should be decided—Onus of proof, where lies—Ques- 
tion of title is secondary. 

Tn cases under O. XXI, r. 58, Oivil Procedure Code, 
question of possession only should bs decided, This 
is the practice of the Calcutta High Court. As 
regards the question of possession pure, the onus is 
on the objector ; inthe question of beneficial owner- 
ship i.e, when the claimant isin possession of the 
attached property for the judgment-debtor, the 
onus is on the decree-holder. The question of title 
involved in such cases is subordinate to question of 
possession. Therefore, the only question that can be 
decided under O. XXI, rr. 59 and 60 is one of pogses- 
sion. 


Messrs. Sarat C Bose and S. R. Das, 
for the Plaintiff. 

Messrs, P. N.Chatterjee and N. C. Chat- 
terjee, for the Defendant. 


Judgment.—The proceeding before me 
relates to premises No. 93-3-6C, Hari Ghose 
Street, and it arises in this way: The 
house was bought on August 5, 1932 and the 
conveyance was in favour of Shaila Bala 
Dasi, the wife of Harendra Nath Ghosh. 
The vendor was a man called Kristadas 
Sarkar and the price, if I remember rightly, 
was Rs. 3,400 or thereabouts. Harendra 
Nath Ghose had been in business for many 
years and was at the time of this purchase 
carryingon business as a trader and agent 
in patent medicines and foods, particularly 
in Horlick’s Malted Milk. His principal 
supplier was Butto Kristo Paul & Co., a 
limited company, On June 26, 1935 Butto 
Kristo Paul & Co. obtained a decree against 
Harendra Nath Ghosh for something like 
Rs. 12,000. On August 6 off that year Butto 
Kristo Paul & Oo, attached this property. 
On September 2 of the same year Shaila 
Bala Dasi, the wife of Harendra, filed a 
claim under O. KAT, r.58. There were 
Police Court proceedings brought by the 
decree-holder, Butto Kristo Paul, against 
Haren. There was a conviction and on ap 
peal the conviction was upheld. In my 
opinion those proceedings have little effect 
or bearing on the present question. The 
petitioner's claim was heard by Costello, J. 
on March 11, 1936, and the matter was 
ordered by him to be tried on evidence. 

There has been in this matter a somewhat 
unfortunate misunderstanding for which, 
generally speaking, nobody but myself is 
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responsible. I somewhat hastily assumed 
that the matter before me was being treated 
asa title suit. Mr. Chatterjee has informed 
me, and [ fully accept his statement, that 
On opening the matter he stated that the 
matter was a claim matter and not a suit in 
pursuance of the powers provided in r. 63. I 
was, however, under that impressiun. Al- 
though no formal issue may have been writ- 
ten down, I did state that the only ques- 
tion to be decided by me was whether 
Shaila Bala had purchased this house bena mi 
for her husband. It is also perfectly correct 
that Mr. Chatterjee at times had protested 
against the evidencein the cross-examin a- 
tion of certain witnesses being considered 
relevant, but he did not suggest that the only 
question before me was Shaila Bala’, 
possession or contend that the question of 
title should not be gone into. Had I grasp- 
ed, as I should have, that the matter h ad 
not been referred to me asa suit, I shou ld 
have followed the course which I personal ly 
have always adopted, and which is justifie d 
by the practice and the decisicns of th s 
Court, namely decide only the question °f 
possession and leave questions of title "o 
be decided once and for all ina suit. I 
was probably influenced by the fact th at 
when taking the interlocutory list, when 
this question arose, on the suggestion being 
made, the parties usually agreed to treat 
the matter as a suit. In this case, I 
thought, that had been done, but I was 
wrong, and indeed when this matter arose 
at the end of the case I was told that 
Costello. J. had asked the parties tu bake 
that course, a suggestion waich was not 
accepted. 

The proceeding therefore before me was 
conducted as if the real issue was one of 
title. Evidence was given by the claimant 
in first instance and in rebuttal. It was 
subjected to cross-examination at length, 
but on the assumption that it was a trial of 
the question of title, not of inordinate 
length. The purpose of the evidence was 
to show that the money with which his huuse 
was purchased was not Shaila Buls's money 
but Haren's. That was the whole punt. 
I think it convenient in this case to post- 
pone the consideration of the evidenee on 
this point until I have discussed the ee 
tions or rules which give rise to the difficu.tv 
which I have mentioned. I had hoped b.a: 
I should never have todo so because in 
my opinion they are incapable of logical 
construction and I think the practical solu- 
tion this Court has sq long accepted is the 
only solution, 
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I am now explaining whyI think the 
sections [rules ?] are incapable of being 
logically followed; and incidentally I wish to 
give my view on the question of onus. 
Order XXI, r. 59 lays down that the objector 
must adduce evidence to show that he was 
possessed of the property attached. That 
would appear to place the onus of proving 
possession on the objector. 

I shall usesymbols (A) for the objector, 
here -Shaila Bala; (B) for the judgment-deb- 
tor, here Haren; (C) fora hypothetical trustee; 
(D) for decree-holder, here Butto Kristo Paul; 
(X) the property. 

Shorn of its essentials, r. 60 is as follows: 
Where aOourt is satisfied X is not in the 
possession of B or of C, X will be released. 
So read, that puts the onus upon A to show 
both things: first that X is not in possession 
(ofeither B or C?); second that “C” is not 
trustee for “B” (“C” in this case being “A” 
herself; in other words to show that she is 
not the trustee). So far so clear. 

Turning to the next, we have exactly the 
opposite situation. Shorn of its essentials, it 
is this. Where a Court is satisfied that X was 
in the possession of B or in the possession 
of C as trustee for B (C again 
including in this case A) attachment 
of X continues. What happens to the ques- 
on of onus? Here the onus is upon D, the 
decree-holder. As things are, rr. 60 and 61, 
so far as onus is concerned, wipe each other 
out. There remains r. 59. In my view the 
position is as follows: I am now dealing with 
the matter purely so far as it is a claim 
matter: (1) The question is whether B isin 
possession of X; (2) That is in the sense I 
am about to explain the sole question; (3) By 
introducing the supplementary question of 
trust, the sections invite Court to consider 
whether B is or is not a beneficiary of C, if 
C is in possession. 

By introducing the supplementary ques- 
tion, the question becomes a compound one 
involving the matter of title. That being so, 
where is the onus? On the simple question 
of possession pure it ison the objector A. 
On the supplementary question taken by 
itself, the question of beneficial ownership, 
obviously would be on the decree-holder. 
As a compound question, where is it? In my 
opinion the question cannot be treated as 
two separate questions. The question must 
be treated as one question that of posses- 
sion, the question of title being involved in 
. and suborlinate to the question of posses- 
sion. If thatis so, I should have thought 
that if the question of title is to be gone 
into that theonus was upon the objector, 
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which would, of course, conflict with the 
ordinary rules of onus. In a title suit, the 
onus would be upon the decree-holder. 

1 dare say that is one of the reasons which 
has induced this Court to divide the two 
questions, dealing with the question of pos- 
session in claim procedure and with title in 
suit. It is obviously undesirable that the 
onus should vary according to the nature of 
the proceedings. Attempts have been made 
to solve the difficulty by saying that the 
Courts in claim procedure will only go into 
“simple questions oftitle or uncomplicated 
questions of title”. That to my mind is no 
solution. When it goes into title at all, it 
does decidethe question of title in order 
to decide the question of possession. I 
should describe it as digging at the roots 
of a tree in order to get at the fruit. I 
propose to follow the practice of this 
Court which does avoid that difficulty, 
that is to decide the question of possession 
only in claim procedure, treating it not 
as a compound question but as a simple 
question. That is the line I propose to 
take in this case and in other cases) What 
I have said also explains why Counsel for: 
the decree-holder contended and Mr. Chat- 
terjee for the claimant conceded that the 
question of title can be gone into. In this 
case I have been asked to deal with a 
compound question of possession involving 
title, dig up the roots. I shall not follow 
that course. I shall decide the question 
asa Claim matter on possession only. But 
as the whole matter was gone into and 
subject to what I have said, I think it 
only fair that I should express my view 
on the question of title and I shall do so. 

Dealing first with the claim matters 
and as regards possession, I find that 
Shaila Bala Dasi was in possession on the 
date of attachment. That is treating the 
question as a clean question of possession. 
She was collecting the rent, she was 
paying outgoings, she was registered as 
being in possession with the Corporation. 

1 shall now give my view on the basis 
that this was a title suit before me, that 
is to say, suit by D, the decree-holder, for 
a declaration that Shaila Bala is not the 
owner but is trustee for B,in other words 
a declaration that the beneficial owner- 
ship in the property isin B. To this pro- 
ceeding regarded as a suit B is not a 
party. The, bearing of this fact has not 
been discussed before. The issue to be 
decided is anissue of proprietorship bet- 
ween A and B and it must be remembered 
that issue may be decided in the absence 
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of B. Of course as in 99 cases out ola 
hundred B desires the success of A or may 
be assumed to desire this result. He is 
not claiming the property as his own; 
but as a matter of principle it is deciding 
the question of title between two persons, 
one of whom is not a party before a 
» Court. 

We now come to Mr. Chatterjee's legal 
Sheet anchor, Sreeman Chunder Dey v. 
Gopal Chunder Chukerbutty (1) and he uses 
this case as an authority that the decree- 
holder D must prove not only that A was 
not the purchaser but that B was. I shall 
have to deal with this case in some detail. 
The facts were shortly these: A was 
the appellant; B were persons we may 
call judgment-debtors; D was the assignee 
of the decree-holder, the respondent. A 
had bought at the sheriff's sale under a 
previous decree. D alleged that A had 
bought as a trustee for B. That is the 
whole case. The Amin had decided the 
claim in favour of A. on the basis of 
possession. A title suit was filed by D and 
the lower Court on a consideration of 
“various circumstances came to the con- 
clusion A had purchased as trustee for B, 
that is to say B had really purchased his 
own property. The High Court confirmed 
the decision laying down unfortunately 
the proposition that where D established 
suspicious circumstances, the onus was on 
A to establish that he, A, is not the pur- 
chaser. 


The following is what I understand to 
be gathered from this case on the ques- 
tion of principle. First of all as to what 
1 should call the quality of evidence. Mr. 
Chatterjee says this: that there must be 
“positive legal testimony”. I find no 
“positive” legal testimony. I find in the 
case two kinds of legal testimony referred 
to—“Direct evidence” and “legitimate in- 
ference”. With these two things the 
Board contrasts “suspicion”. The diffi- 
culty, of course, is to know where “suspi- 
cion’ ends and “legitimate inference” 
begins. It is easy to lay down the principle 
but not so easy to carry it out. When 
does “inference” become “legitimate”? In 
this connection I referred Connsel tos. 3 
of our own Evidence Act which says that 
a fact is proved when the Judge believes 
it to be proved. This case shows that a 
Judge may believe a thing to be proved 
yet may be considersd to have decided on 
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“suspicion” and therefore wrongly. He 
“believed” wrongly. Indeed I think in the 
latter part of the same volume there 1s an- 


“other case [Moonshee Buzloor Ruheem V. 


Shumsheroonnissa Begum (2)] of this nature 
where the Board has said that Indian Jud ges 
are too “suspicious”. So it boils down to this: 
If I believe itis a benami transaction (as 
I do), I have carefully to consider whether 
that belicf isthe result of “legitimate in- 
ference” «r illegitimate suspicion. The 
second principle is as to onus: That it is 
for D, the decree-holder, to prove that B 
is A’s beneficiary. The third principle 1s 
that this onus is not to be considered dis- 
charged or affected by the fact that A 
gives no account of how she came by the 
purchase-money or gives an account which 
is not accepted. | 

The value of this case to the claimant 
is not so much the discussion as to “suspi- 
cion” and “testimony”, but that the Board 
has laid down that where the situation 
indicated arises, it is not legitimate to 
infer from the fact that A's story 1s dis- 
believed, that A isatrustee for B. This 
is expressed in unqualified terms. In that 
case there were. besides “suspicious cir- 
cumstances” that is facts unfavourable, 
also facts favourable to the genuineness of 
A's purchase. From the latter facts the 
Board drew inferences, of course legiti- 
mate, in favour of the claimant A. But 
the Board did not say that this question 
of onus would depend upon circumstances 
and so forth. In their view, there is no 
duty on A to explain at all. He or she 
need give no explanation: need not say a 
word. If this isso, the rejection of her 
explanation, if she chooses to give one 
cannot legitimately create the inference 
that she is trustee of B. Such an infer- 
ence the Board has degraded to the cate- 
gory of “suspicion”. 

The vital question before me is this: 
In this case «t is the wife of B and, as 
natural, is living with him in the same 
house X, the property in dispute. Does 
that put any obligation upon A to explain? 
Does ib mean that by reason of these cir- 
cumstances the Board would have taken 
another view and said in these circum- 
stances the onus would have been upon 
A to give an explanation to satisfy the 
Court that the money was hers and not 
B's? Or, in other words, where this 
state of facts exists and A’s explanation is 
rejected, has the onus been shifted or the 
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onus discharged by the decree-holder ? It 
iS a very narrow question. If answered 
in the affirmative, that is to say, against 
Mr. Ohatterjee's contention, it would from 
the practical point of view put the onus 
in all cases upon A when A is a wife. 
Speaking for myself, I have felt that that 
onus should be put upon the wife and 
I have not withheld that view from the 
Counsel. Moreover,I do believe that in 


this case A purchased as trustee for B. Ib 


seems to me that if I come to the conclu- 
sion that the money was not A’s, it isa 
reasonable and legitimate inference to 
draw that it was B's, the husband’s. That, 
I think, would be the view of the average 
man in the street. A, the wife, is living 
in the premises with B, her husband, or 
B, the husband, is living in the premises 
with her, A, and the husband is acting in 
all matters of the house, dealing with the 
repairs and so forth. 

On the state of the authorities, how- 
ever, 1t appears to me that my “belief” is 
not justified. The final questicn, there- 
fore, remains. Has the decree-holder D 
succeeded in discharging the onus that has 
been put upon him? Though I may 
believe as I do that this was a benamt 
transaction, has he succeeded in putting 
before me proof upon which, according to 
Our system of evidence, I can legitimately 
decidé the issue in his favour? The “posi- 
tive’, “direct” evidence is all on behelf of 
the claimant. Of course, if that is ac- 
cepted, no further question arises. She 
has called herself. and of all her witnesses 
I consider her the best. As regards de- 
meanour, she was in a palki, and so far as 
I can tell, there was nothing wrong with 
the manner, of her giving evidence. Her 
next witness, perhaps the principal witness 
in the case, was Jyotindra Nath Dutt, a 
brother and a Pleader, who arranged the 
transfer and who arranged the purchase and 
who also assisted her in the alleged sale 
of her! ornaments. His evidence js, I think, 
specious. There is nothing ostensibly 
wrong with it. There was the philanthropic 
goldsmith who melted the ornaments. The 
purchasers of gold were not called. Nor was 
there any documentary evidence un- 
equivocally connecting Saila Bala’s gold 
‚with any sale. The memos. are of no value. 
There was the cheerful Gossain, a very 
clever man, an excellent witness but very 
careful only to speak to matters upon which 
he could not be found out. I should say 
they were a very good set of witnesses, but 
I do not believe them. If I was asked 
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why, I could not say. It is nota matter of 
demeanour. I never discovered how one 
could decide whether a thing is true or not 
from demeanour. I can only say that it 
does not ring true. The witnesses were 
excellently cross-examined. but of course 
there was no opportunity either to “break” 
or even “shake” the witnesses. All I can 
say is that I do not accept at its full value 
the story of Saila Bala’s explanation of how 
she came by the money. 

On the view I have taken, the onus is still 
upon the decree-holder, What has he put 
before the Court? Very little He has 
called Kristo Das Dey, the unhappy vendor. 
I have nob seen anybody more unhappy in 
the witness box. He had to be brought 
under a warrant. The evidence that he 
was tohave given was that contained in his 
affidavit to the effect that in conversation 
with Horen, Horen has told him that he 
was going to purchase the house in his 
wife’s name. It has not been shown to me 
that this vendor's evidence, even if given 
would be admissible against Saila Bala, 
and lam not satisfied that it would be. 
But in pointof fact he came here and told a 
different story and was treated as a hostile 
witness. His evidence, therefore, is of no 
value either way, and must be disregarded. 
Horen was called I should have said before, 
by the Court, and the decree-holder relies 
strongly on the cross-examination of Horen, 
Horen I disbelieve with complete certainty. 
There are Various things not entirely to 
his credit, but they are irrelevant on the 
present issue and they are certainly not 
relevant against Saila Bala; for instance 
the loss of his old house some twenty years 
ago on account of business debt. Horen 
was undoubtedly at the timeof this pur- 
chase trading, collecting money, and not pay- 
ing his creditors, in particular the decree- 
holder here. Undoubtedly as IJ think, at 
the time of this purchase, out of these 
collections he could have paid for the house. 
How far is that evidence against Saila Bala ? 
Horen has kept back certain books. That I 
believe. He has also given false or un- 
satisfactory explanations of how the dis- 
crepancy between his collections and his 
payments to his creditors came about. For 
instance, he tried to make out that these 
withdrawals, which have been proved by 
the decree-holder form the books, are to be 
accounted for by his paying off the debts 
of anold firm of Ghose and Dey. He pre~ 
tends that he has no account book showing 
these payments. If they were made, he 
must have. Then he has a durwan. The 
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durwan's defalcations in 1933 are supposed 
to explain the discrepancy in 1932, and so 
forth. Horen is rather an old and infirm 
man, and before he went into the box I 
jumped to the conclusion that he was a 
Stupid man. But he isnot. Heis a very 
intelligent man, and a good accountant, 
< and I am totally unable to believe that his 
accounts of his business are in tbe shape 
and formin which they appear before me. 
But the question is, on the main point. as 
formulated by the authorities by which I 
am bound, how far is this evidence againat 
Saila Bala? Can she be called upon to 
show how the judgment-debtor spent his 
money ? I think not. 

The result is—this I have held without any 
hesitation on the question of pcssession— 
In my opinion the only question which I 
should be asked todetermine under rr. 59 
and 60 of O. XXI. On the question of title 
which I have been asked to determine and 
upon which under protest, I have under- 
taken to give my view, I find that the 
decree-holder has failed to discharge the 
burden of proof. The result js that the 
Claimant wins. I have heard Counsel on 
the question of costs. Ihave already ex- 
plained thatthe resposibility for the course 
taken at the trial is really mine. At the 
Same time learned Counsel for the claimant 


might have taken up the position 
which he ultimately adopted at an 
early stage and made it plain that 


his first point was that the question of 
title should not be gone into, in which case 
I should have decided in his favour. On 
the other hand, Counsel for the decree- 
holder was under a misapprehension not 
entirely justified, He took his chance on 
the compound question. In the circum- 
stances [ will give the objector the general 
costs, including two days" costs of the bear- 
ing. Noorderas to the rest of the days. 
Costs as of a hearing. 
D. Suit decreed, 
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CHAMROO SINGH AND ANOTHER— 
APPELLANTS 

VvETSUS 
RAGHO SINGH AND OTHERS—RESPONDENTS 
Practice—-High Court—Records—Document mot 
printed in paper-book—Admissibility—Civil Proce- 
dure Code (Act V of 1908), O. XLI, r. 19~Appeal 
summarily dismissed—Restoration application dis- 
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missed on ground of “Court disctpline”’—No inves- 
tigation on merits—Order, if should be set aside. 

The High Court will not look at a copy of a 
document which is not printed in the paper-book, 
offered by a party during the hearing of the appeal. 

Courts exist not for the purpose of imposing dis- 
eipline on practitioners or parties but for the pur- 
pose of administering justice, 

Therefore, an order rejecting an application for 
restoration ofan appeal which has been summarily 
dismissed, should state reasons for its rejection and 
the application for restoration should be investigat- 
ed on merits, The mere reason that the application 
is dismissed on the ground of“ Court discipline " 
is not sufficient and such an order will be set 
aside, 

O. A. frem an original decree of the 
District Judge, Monghyr, dated June 1, 1936. 

Mr. G. Sharma, for the Appellants. 

Mr. B. N. Rai, for the Respondents. 

Judgment —This is an appeal from an 
order of the District Judge of Monghyr 
refusing to restore an appeal which seems 
to have been summarily dismissed. We 
havenot before us the petition praying for 
the restoration of the appeal. It was not 
included in the documents printed in this 
paper-book, and the learned Advocate for 
the respondents strongly objected to our 
looking at a copy which the appellants 
proposed to offer to us. We supported the 
objection and we have no means, there- 
fore, of knowing the contents of the petition 
for restoration. 

The order of the learned District Judge, 
however, speaks for itself. He refused the 
restoration of the appeal noting in the 
order sheet: 

‘“Heard-Pleader for the appellant. In the general 
interest of Court discipline I see no real reason to 
restore the appeal, Petition rejected.” 

The order should have stated the reason 
for rejecting the petition and its merits 
should have been investigated by the 
learned Judge. As has been pointed out 
more than once, Courts exist not for the 
purpose of imposing disciplineon practi- 
tioners or parties but for the purpose of 
administering justice, and the reason, if 16 
be so intended by the District Judge, can- 
not support his refusal of the petition for 
restoration. 

The order of the learned District Judge 
is, therefore, set aside and the appeal is 
allowed. The application for restoration of 
the appeal will be re-heard by him and 
disposed of in accordance with law. Costs 
of this appeal will abide the result. 

D. Appeal allowed, 
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NAGPUR HIGH COURT 
Criminal Revision Application No. 296 
of 1937 
September 10, 1937 
GRILLE, J. 
SHIV LA L—ACCUSED—APPLIOANT 


versus 


EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss, 182, 
160, 16!—Applicability of—Statement in investiga- 
tion other than that resulting in trial in which that 
statement is sought to be used—Applicability of s. 162 
Proof of statement—~Applicability and scope of 
ss. 160, 161. 

The provisions ofg, 162 of the Criminal Procedure 
Code do not apply to statements made in an investiga- 
tion other than that which results in a trial in 
which those statements are sought to be used; and 
even in a case where the provisions of s. 162, Criminal 
Procedure Code, doapply, those parts of the state- 
ment to the Police which are used in cross-examina- 
tion to contradict the witness must be provedand 
brought on to the record. This can ordinarily be 
done by the admission of the witness that he made 
the statement, or by examination of the Police Officer 
who recorded it, If the latter course is necessary, 
in order to avoid delay, there can be no objection to 
allowing cross-examination subject to subsequent proof 
of the statement. Formal ‘proof prior to the cross- 
examination of the witness on his previous state- 
ments istherefore unnecessary. Ifthe statement, if 
not admitted, is subsequently not proved, the evi- 
dence based on it must of course be disregarded. 
This principle applies whether the provisions of 
s. 162 of the Criminal Procedure Code, are applicable 
to the statement sought to be proved or not. Nga U 
Khine v. Emperor (1) and Emperor v, Mahomed 
Adam Chohan (È, relied on. 

The use of the statement of the accused, in a com- 
plaint subsequently made by him under e. 211, Penal 
Code, as of that made by any other person who made 
a statement during the investigation, is governed by 
the provisions of the Evidence Act, and not by s. 162, 
Oriminal Procedure Code. 

Section 160 deals with a Police Officer's power to 
require the attendance of witnesses, and all that can 
be deduced from that section isthat in an investiga- 
tion an accused person is not bound to attend if the 
Police require him to do so. Also s. 161 does not 
prevent the Police Officer from examining and record- 
ing the statement of any person who may subsequent- 
ly be accused of an offence since it is therein clearly 
laid down that the Police Officer may orally examine 
any person who may be acquainted with the facts 
and circumstances of the case and that such person 
shall be bound to answer all questions relating to 
such case put to him by such officer other than ques- 
tions the answersto which would have the tendency 
to expose him to a criminal charge or to a penalty or 
forfeiture. A person who subsequently becomes an 
accused person ean, then, be questioned by the Police; 
a fortiori can a person whois not brought before the 
Court at all, and his position in respect of the 
admissibility of statements made by him differsin 
no way from that of other prosecution witnesses 
whose veracity is to be ‘tested in cross-examination in 
another case not arising out of the investigation in 
which the statements were made. In assessing the 
value of his testimony as elicited by cross-examina- 
tion the Magistrate must of course take into consi- 
deration the fact that, when the statements which are 
to be put tohim were made, he was in the position 
of being suspected of a criminal offence, 
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Or. reference by the Extra Addi- 
tional Sessions Judge, Juabbulpore, for 


revision of the order of the Court of the 
Honorary Magistrate, First Class, Jubbul- 
pur, dated May 19, 1937 in Criminal Case - 
No. 798 of 1936. 
Mr. K. C. Jain, for the Acctsed. 
Mr. J. Sen, Government Pleader, for the’ 
Crown. l 


Order.—The present accused Sheolal had 
made a report to the Police that one Parmu 
had robbed him ofa currency note. The 
Police investigated the matter, but the case > 
was net brought to Court. Parmu then filed 
a complaint against Sheolal under s. 211 
of the Indian Penal Code. A charge has 
been framed against Sheolal, and after the 
charge had been framed, when the prosecu- 
tion witnesses were to be re-called for cross- 
examination, the question arose whether 
the statements of these ‘witnesses which 
they bad made in the course of the investi- 
gation into the alleged robbery by Parmu 
could be used and whether the witnesses 
could be confronted with the statements 
then made. The Magistrate trying the case 
held that, although the statements could 
be so used, the restrictions imposed by the 
firat proviso tos. 162 of the Criminal Pro- 
cedure Code, particularly that part which 
says that the statements intended to be 
used for confrontation must be duly proved, 
operated; and, as the statements had not 
been proved by the officer who recorded 
them, he declined to allow the statements 
to be used. He also held that Parmu could 
not be confronted in any case with the 
statement which he made during the investi- 
gation as he was an accused person during 
that investigation and that s. 162 refers 
only to statements of persons examined as 
witnesses by the Police and not to state- 
ments made by the accused person as 
such. 

An application was made in revision to 
the Additional Sessions Judge, Jubbulpure, 
who considered that the Magistrate was 
wrong on both points and has recommended 
that the decision be set aside. Both Sheo- 
lal, the présent accused, and the Crown are 
represented in.this Court. 

On the first point it is conceded by the 
learned Advocate-General that there need 
be no delay in proceeding with thé cross- 
examinution of the witnesses because the 
previous statements have not been formally 
proved by the Police Officer who récorded 
them; if the witnesses admit that they 
made the statements, no proof is necessary. 
It has been repeatedly held that the provi- 
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Code do not apply to statements made in 
an investigation other than that which 
results in atrial in which those statements 
are sought to be used; and even in a case 
where the provisions of s. 162 do apply, it 
has heen held in Nga U Khine v. Emperor 
(1) that 

“those parts of the statement to the police which 
are used in cross-examinetion to contradict the wit- 
ness must be proved and brought on to the record. 
This can ordinarily be done by the admission of 
the witnesses that he made the statement, or by 
examination of the Police Offlcer who recorded it, 
If the latter course is necessary, in order to avoid 
delay, there can be no objection to allowing cross- 


examination subject to subsequent proof of the 
statement,” 


This opinion was also held by Beanmont, 
0. J. in Emperor v. Muhammad Adam 
Chohan (2). Formal proof prior to the 
cross-examination of the witness on his 
previous statements is, therefore, unneces- 
sary. If the statement, if not admitted, is 
subsequently not proved, the evidence 
based on it must of course be disregarded. 
This principle applies whether the provi- 
sions of s. 162 of the Criminal Procedure 
Code are applicable to the statement sought 
to be proved or not. The order of the 
Magistrate in this respect is accordingly set 
aside and the cross-examination of the 
Witnesses on the statements said to be made 
by them at the time of the investigation into 
the alleged robbery must proceed. 

On the second point the learned Advocate- 
General susiains the action of the Magis- 
trate in declining to allow Parmu to be 
confronted with the statement which he 
made in the investigation of the case of 
robbery, and he has correctly pointed out 
that in the case of Jogesh Chandra Roy vy. 
Surendra Mohan Koy (3) on which the 
present accused relied as being a case ex- 
actly in point, the facts are the exact con- 
verse of those before me. What the learned 
Judge held to be permissible in that case 
was the use of the statement made by the 
complainant in the previous investigation 
and not by the complainant in the case 
under s. 21) of the Indian Penal Code. 
Despite this distinction which the learned 
Advocate-General attempts to draw between 
the present complainants (and the complain- 
ant Parmu is certainly a prosecution wit- 

(1) 13 R 1; 155 Ind. Cas. 66; A IR 1935 Rang. 98; 
ce Rang. 3382; 36 Cr. L J 665; (1935) Or. Cas. 

(2) A IR 1937 Bom. 60; 167 Ind. Cas. 43; 38 Bom 
LR 1186; 9R B 274; 38 Cr, L J 327, 

(8) AT R193] Oal. 637; 134 Ind. Cas. 1265; 35 0 


W N 838; 33 Or, L J 60; (1931) Or. Cas, 837; Ind. Ral. 
(1932) Oal. 49. 
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ness} and other prosecution witnesses on 
the ground that one was an accused in the 
previous investigation and the others were 
witnesses only, cannot be maintain- 
ed. In the first place, if has not 
been disputed and on the view of the 
authorities if cannot be disputed, that 
s. 162 of the Criminal Procedure Code has 
no application in this case at all. The use 
of tLe statement of Parmu, as of that made 
by any other person who made a statement 
during the investigation, is governed by 
the provisions of the Evidence Act. The 
learned Advocate General relies on ss. 160 
and 161 of the Criminal Procedure Code. 
Section 160 deals with a Police Office's power 
to require the attendance of witnesses, and 
all that can be deduced from that section is 
that in an investigation an accused person 
is not bound to attend if the Police require 
him to doso. Also s. 161 does not prevent 
the Police Officer from examining and re- 
cording the statement of any person who 
may subsequently be accused of an offence, 
since it is therein clearly laid down that 
the Police Officer may orally examine any 
person who may be acquainted with the 
facts and circumstances of the case and 
that such person shall be bound to answer 
all questions relating to such case put to 
him by such officer other than questions, the 
answers to which would have the tendency 
to expose him to a criminal charge or toa 
penalty or forfeiture. A person who subse- 
suently becomes an accused person can 
then, be questioned by the Police; a fortiori 
can a person who is not brought before the 
Court at all, and his position in respect of 
the admissibility of statements made by 
him differs in no way from that of other 
prosecution witnesses whose veracity is to 
be tested in cross-examination in another 
case not arising out of the investigation in 
which the statements were made. In assess- 
ing the value of his testimony as elicited by 
cross-examination the Magistrate must of 
course take into consideration the fact that, 
when the statements which are to be put to 
him were made, he was in the position of 
being suspected of a criminal offence. 

The limitations which the Magistrate has 
put on the defence must be set aside and 
the case will proceed as directed in this 
order. 


D. Order accordingly. 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 322 of 1936 
May 7, 1937 
COLDSTREAM AND DIN MOHAMMAD, JJ. 
NAWAB AND ofHEBS—PLAINTIFFS— 
APPELLANTS 
LETSUS 
Musammat SUBHANT AND OTHERS — 
DEFENDANTS—RESPONDENTS. 

Custom (Punjab)—Succession—Morried daughters 
—Tyilas of Shahpur District—Married daughters, if 
inherit father's estate. 

Under Customary Law, among Tullas of Shahpur 
District, married daughters do not inherit their 
father’s estate in any circumstances. This custom 
governs all the Mussalman tribes of the District. 


F. O. A. from an decree of the Senior Sub- 
Judge, Shahpur at Sargodha. 

Messrs. M. L. Puri and Qabul Chand, for 
the Appellants. 

Messrs. R. C. Manchanda and S. L Puri, 
for the Respondents. 


Din Mohammad, J.—On September 8, 

1934, Salehon's widow, Musammat Subhani, 
made a gift of the whole of the estate in her 
possession to her married daughters, 
Musammat Fateh Bibi and Musammat Sat 
Bharai. On June 15, 1935 the suit out 
of which the present appeal has arisen was 
instituted by Salehon’s collaterals for ade- 
claration that the said gift was null and 
void as against them after the death or the 
remarriage of MVusammat Subhani. The only 
plea raised in defence was that the property 
in suit being non-ancestral, daughters 
excluded collaterals, especially those of the 
10th degree, which the plaintiffs were. 
This plea found favour with the Senior 
-Subordinate Judge and the plaintiffs have 
appealed. [tis common ground that under 
the Customary Law which governs all the 
Mussalman tribes of Shahpur District, to 
which the parties belong, married daughters 
do not inherit their father’s estate in any 
circumstances. Reference in this connection 
may be made to Questions Nos.l6and 18 in 
the Manual of Customary Law prepared by 
Mr. (afterwards Sir) James Wilson, and the 
answers thereto, which affirm this proposition 
in. clear and unequivocal terms. It is conten- 
ded, however, o2 behalf of thejdaughters that, 
‘in the first instance, Tallas, which the 
parties are, do not appear tohave been con- 
sulted at the time the Manual was compiled 
and hence the entries therein have no bind- 
ing force on them and secondly, that even if 
they were, the instances relied on by the 
daughters displace the presumption arising 
against them. 

So far as the first contention is concern- 
ed, we are not impressed by the argument 
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advanced on behalf of the defendants. In 
the glossary of Tribes and Castes, Talla 
is described as a Jat clan found. in 
Shahpur and it cannot be denied that some 
branches of the principal tribe were consult- 
ed by the compiler of the Manual. Moreover, 
this plea was not even remotely suggested in 
the Court below, both parties having pro- 
ceeded on the assumption that they were 
bound by the custom found prevalent 
among the other Mussalman tribes of the 
district. In fact, the defendants, not being 
able to find any instance from their own 
tribe, relied on the instances that they 
could lay hands on from their neighbours. 
The compiler himself has remarked that he 
had consulted the miscellaneous Mussalman 
tribes and Tulla is a miscellaneous tribe. 
This contention therefore fails.. The only 
question that remains to be considered is 
whether the presumption arising from the 
Customary Law has been rebutted. In this 
connection the defendants rely on certain 
judicial decisions relating to some other 
Mussalman tribes residing in the district as 
well as on some copies of pedigrees of some 
other tribes living in the neighbouring 
villages. We have given due consideration 
to the evidence relied on by the defendants 
and have come to the conclusion that in the 
light of the Full Bench decision reported in 
Bahadur v. Nihal Kaur (1), the recent 
judicial decisions are not sufficient to 
abrogate the custom so clearly laid down in 
the Manual of Customary Law governing 
the parties. As regards the pedigrees, itis 
enough to say that they do not show whether 
the daughters who were foundin possession 
of their father's estates, when those pedigrees 
were prepared, were married or unmarried 
and in the absence of this information, those 
documents can be of little avail to the 
defendants, inasmuch as the custom prevail- 
ing in the district recognizes the right of 
unmarried daughters to succeed to their 
father’s estate in certain circumstances and 
under certain conditions. Further, it can- 
not be ignored that in the tribe to which the 
parties belong, this gift appears to be the 
first attempt to depart from the rule laid 
down in the Customary Law. 


The result is that we allow this appeal, 
get aside the order of the Court below and 
decree the plaintiff's suit. In view of the 
fact, however, that the action taken by 
Musammat Subhani was possibly influenced 
by certain decisions of this Court and the 


(1) 39 P L R349; 169 Ind. Oas. 909; A I R1937 Lah, 
451; 10 R L 31 (F B) F 
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resistance to the suit was also offered on 
that basis, we leave the parties to bear their 
own costs throughout. 

D. Appealallowed. 
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PATNA HIGH COURT 
Miscellaneous Civil Appeal No. 95 of 1935 
March 30, 1937 | 
AGARWALA AND MADAN, JJ. 

Shaikh MOHAMMAD YASIN—APPELLANT 

l versus 
Shaikh FATEH MUHAMMAD AND ofurrs— 

RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s 51—Part 
of insolvent’s property attached before admission of 
insolvency—Decree-holder-purchaser applying for ex- 
clusion of property purchased subsequently-—Applica- 
tion held could be allowed and other creditor, not being 
Receiver could not maintain application under s. 51. 

Before the admission of insolvency petition, one of 
the creditors had attached a part of the insolvent’s 
property in execution ofa money decree. The ap- 
plicant in insolvency applied for stay of execution of 
the sale. This wasrejected. Another creditor then 
applied to the Insolvency Court to direct the execut- 
ing Court to sell the property and pay the sale pro- 
ceeds to the Insolvency Court for distributing amongst 
the insolvency creditors. This application was also 
rejected. The executing Oourt proceeded with the 
sale and the property was sold and purchased by the 
decree-holder-creditor. Thereafter the decree-holder- 
purchaser applied to the Insolvency Oourt for 
amendment of the petition ininsolvency by exclud- 
ing from the list of assets the property which had 
been purchased atthe execution sale. This amend- 
ment was allowed. No Receiver was appointed till 
. after the sale. Anothercreditor preferred an appeal 
against the order allowing the amendment : 

Held, that the creditor, not being the Receiver had 
no locus standi to maintain an application under s. 51, 
Provincial Insolvency Act. 

Misc. C. A. against an order of the Addi- 
tional District Judge, Muzafferpur, dated 
February 18, 1935. 


Messrs. A. P. Upadhya and G. N, 
Mukharji, for the Appellant. 

Messrs. Basu, S. N. Bose and 
Kameshwar Dayal, for the Respondents. 

Agarwala, J.—This appeal arises out of 
the insolvency of one Shaikh Fateh 
Muhammad. The application for insolven- 
ey was made on January 4, 1934, and 
admitted on Merch 22, 1934, In the 
meanwhile one of the creditors had at- 
tached a part of the insolvent’s property 
in execution of a money decree. The 
applicant in insolvency applied for stay 
of execution of the sale. This was rejected. 
The present appellant, another creditor of 
the applicant for insolvency, then applied to 
the Insolvency Court to direct the executing 
Court to sell the property and pay the sale 
proceeds to the Insolvency Court for dis- 
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tributing amongst the insolvency creditors. 
This application was also rejected. The 
order sheet contains an order by the In- 
solvency Court directing that notice of the 
application for insolvency should be given 
to the executing Court. The executing 
Court proceeded with the sale and. the 
property was sold on July 2. 1934, and 
purchased by the decree-holder or 
Rs. 2,675 which was applied in part satisfac- 


tion of the decree. Thereafter the de- 
cree-holder, opposite pariy purchaser, 
applied to the Insolvency Court for 


amendment of the petition in insolvency 
by excluding from the list of assets the 
property which had been purchased at - 
the execution sale. This amendment was 
allowed by the Insolvency QGourt and it 
is against that order that the present 
appeal has been preferred. 

So far as the order of the Court below 
goes, if is, in my opinion, a correct 
order. At the time that it was made, the 
property purchased by the decree-holder- 
creditor had already passed out of the 
estate of the insolvent and the sale prc- 
ceeds had been applied in satisfaction of 
the decree. Section 51, Insolvency Act, 
however, declares that when execution of 
a decree has issued against the property 
of a debtor, no person shall be entitled 
to the benefit of the execution against 
the Receiver except iu respect of assets 
realised in the course of the execution 
by sale or otherwise made before the 
date of the admission of the petition, 
It was, therefore, open to the Receiver 
who was not appointed until after the 
execution sale, to take sleps to obtain the 
decision of the Oourt as to whether the 
sale proceeds should be made over to him 
or not. It is still open to the Receiver 
to apply to the Court to re-amend the 
list of the insolvent’s assets by including 
the proceeds of the execution sale and 
the Court has ample power under s. 4 of 
the Act to decide whether those proceeds 
are available to the Receiver. The pre. 
sent appeal, therefore, fails, inasmuch as 
the appellant is not the Receiver and has 
no locus standi to maintain an application 
under s. 51, and is dismissed, each party 
bearing his own costs. The cross-objec- 
tion of the opposite party is not pressed 
and is also dismissed without costs, 

Madan, J,—I agree. 


D. Appeal dismissed, 
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_ BOMBAY HIGH COURT 
Criminal Reference No. 36 of 1937 
July 5, 1937 
BARLEE AND SEN, JJ. 
EM PEROR—Prosgovror 
VvETSUS 

BABURAO APPA LINGAYAT—AccusgEpb 

Bombay (District). Tobacco Act (II of 1933), s. 17— 
Licensee for wholesale sale of tobacco can sell 
tobacco wholesale either personally or through agents, 
in places covered by license 

A grantee of a license for the privilege of selling 
tobacco wholesale, throughout the whole of the Bom- 
bay Presidency and Sind, with the exception of the 
Oity of Bombay can sell tobacco wholesale pergonally 
or through agents and servants at any place in Bom- 
bay Presidency and can conduct his business by 
` means of travelling agents. It is not necessary for 
the agent to have a license for hawking though his 
procedure would come within the definition of 
‘hawking’, since the license for wholesale sale is wide 
enough to cover wholesale hawking. : 

The agent, therefore,is not liable to prosecution 
under s.17, of the Bombay (District) Tobacco Act, if 
he sells bidis wholesale to a tobacco merchant of 
certain place, covered by the license of bis principal. 
. Or. Ref. made by the Sessions Judge, 

West Khandesh, Dhulia. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. 


Mr. B. G. Padhye, forthe Accused. 


Barlee, J.—The applicant has been 
convicted under the Bombay (District) 
Tobacco Act, 1933. He was a wholesale 
travelling agent of a wholesale tobacco mer- 
chant. He visited the town of Pimpalner 
by motor car and sold 8,000 bidis wholesale 
to two local dealers. Later, it was found 
that there were 11,000 bidis in his car. 
The learned Magistrate asked him whether 
he had a hawker’'s license for selling bidis. 
He replied in the negative. He denied 
that he had ever hawked bidis in the 
Nasik District. The learned Magistrate 
however convicted him and fined him 
Rs. 30 on the ground that he had admitted 
that he had sold 8,000 bidis without a 
hawker’s license, and had 11,000 in his 
possession without a license forsale. We 
think that the learned Magistrate has 
erred, for a man may possess and sell 
bidis without a hawker’s license. In fact 
a hawker’s license is only one of several 
forms of licenses which are issued by 
Government for the sale of tobacco. We 
find from the Bombay Government Gazette 
of November 28, 1935 that licenses may 
‘be granted for the privilege of selling 
tobacco wholesale and for the privilege of 
selling tobacco retail, as well as for the 
privilege of hawking. ‘Wholesale sale,’ 
according to the Act means a sale of 
tobacco to traders for the purpose of trade, 
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‘Hawker’ means 


“a person who goes from place to place or from 
“house to house carrying or 


exposing for sale 
tobacco or exposing samples of tobacco to be after- 
wards delivered.” 


It is clear then that the two functions 
may overlap, for wholesale trade may be 
Carried on, as if is. widely carried on in 
many countries by means of travellers’ 
whose conduct comes within the definition 
of ‘hawking’. To see whether the appli- 
cant could be rightly convicted, we have to 
look to the terms of his ltzense. He was 
granted a license for the privilege of selling 
tobacco wholesale, throughout the whole of 
the Bombay Presidency and Sind; with 
The 
license gives the address of his principal 
shop and his branch shop and apparently 
any sale in any portion of the Bombay 
Presidency is covered by this license so 
long as the sale is wholesale. The learned 
Government Pleader asks us to decide that 
the wide powers given to the licensee by 
the first clause of the Jicense are cut down 
by cl. (3) and cl. (4). Clause 3 provides 
that a licensee shal] have constantly fixed 
up in a conspicuous part of the front of his 
shops or places of business a signboard 
bearing in legible characters his name and 
other details; and cl. (4) says that he may 
sell tobacco at places other than his regular: 
shops or places of business without exhi- 
biting such a signboard. The learned 
Government Pleader argues that the men- 
tion of shops or “places of business” 
precludes by implication sale at any place 
outside a shop or place of business. We 
are unable to accept this interpretation. 
It appears to us that cl. (4) is an enabling 
section and not a restricting section and 
that, if we give a beneficial interpretation 
to this document, we must hold that the 
licensee was entitled to sell personally or 
through agents and servants wholesale at 
any place in the Bombay Presidency and 
tbat he was entitled to conduct his busi- 
ness by means of travellers. 


This being so, we think that the sale at 
Pimpalner by the licenee’s agent of bidis 
wholesale to the tobacco merchants was 
covered by his license. It was nob neces- - 
sary for the agent to have a license for 
hawking though his procedure would come 
within the definition of ‘hawking’, since 
the license for wholesale sale was wide 
enough to cover wholesale hawking. In 
fact he could not have been given a license . 
for hawking as a hawker is bound by the 
terms of his hawker’s license to confine his 
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sales to consumers only, that is, he must 
necessarily sell retail. Accordingly we 
accept the reference made by the learned 
Sessions Judge and we sel aside the con- 
Viction and sentence. ‘The order of condsca- 


tion of 11,000 bidis is also set aside. 
D. Conviction set aside. 
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Dergenpants Nos. 1 to 5—APPELLANTS 
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BALLAY JIU AND OTHERS— RESPONDENTS 

Religious Endowment — Scheme for administration 
of private trust—Civil Court, if competent to enter- 
tain suit for scheme~-Civil Procedure Code (Act V of 
1908), s. 92, O. I, r. 9—Sutt for adjustment of rights of 
management of shebaitsinter se—Deity, if necessary 
party— Words and Phrases —‘Ansha’, meaning of. 

In India, the Crown is the constitutional protector 
of all infants and as the deity occupies in law the 
position of aninfant, the shebatts who represent the 
deity are entitled to seek the assistance of the Court 
in case of mismanagement or maladministration of the 
deity’s estate and to have a proper scheme for manage- 
ment framed which would end the disputes amongst 

‘the guardians and prevent the debutter estate from 
being wasted or ruined. A Civil Court is competent 
to entertain a suit, the object of which is to have a 
scheme established for the administration of a private 
debutier. Rabindra Nath v, Chandi Charan (a), 
Pramatha Nath v. Pradhyumna Kumar Mullick (5) 
and Prasad Das Pal v. Jagan Nath Pal 6), relied on, 
Gopal Lal v. Purna Chandra (1), Manohar Mookher jee 
v. Peary Mohan Mookherjee (2) and Attorney-General 
y. James Brown (3), referred to. |p. 163, col. 2.) 

In a matter in which the deity is vitally interested, 
the deity should be made a party and ifthe shebuits 
have got any interest adverse to that of the deity, it 
is necessary that the idol should be represented by a 
perfectiy disinterested person. Necessity, however, 
has got to be judged on the facts of each particular 
case and the controversies to which it gives rise. 

Whereit is admitted that none elss exvept the 
parties to the suit are interested in the deity and it is 
not suggested that the deity'’s interest would in any 
way be affected by adjustment of the rights of 
management among the shebaits inter se, and the 
preliminay decree had dealt only with one substantial 
question, namely as to whether upon the cunstruction 
of the ekrarnama, properties added tothe debutter by 
a particular skebazt should remain under the ex- 
clusive manugement und control of his branch only for 
this purpose the presence of the deity is not necessary 
Upendra Nath v. Baikuntha Nair (8), rclied un. 

The word Anshu , cannot suggest u division of the 
shebaitt right. tp. Lbs, col. 1.) 


CO. A. uguinsi the decree of the Additional 
aa Judge, 21-Purganus, dated July 26, 
1935. 

Messrs. C. C. Biswas, 
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Mukherjee, Joy Gopal Ghose, Shyama 
Charan Mitter (in 1730), Atul Chandra 
Gupta and Rajendra Bhusan Baksi (in 125), 
for the Appellants. 

Messrs. Atul Chandra Gupta, Rajendra 
Bhusan Baksi and Abinash Chandra Ghose 
(in 1730}, Benoy Krishna Mukherjee and 
Syama Charan Mitter (in 125) and 
Purnendu Sekhar Bose (in both Appeals), 
for the Respondents. 

B. K. Mukherjea, J.—These two appeals 
are by different parties against the decision 
in the same suit which was commenced by 
the plaintiff for settling a scheme in rela- 
tion to a private debutter. The facts 


‘which are material for our present purpose 


may be briefly stated as follows: Three 
brothers, namely, Nabin Krishna, Raj 
Krishna and Gopi Krishna installed two 
deities to wit Radhaballav Jew and Radha 
Rani Jew in a Thakurbati which they 
srected close to their residential house. 
There was an ekrarnam2 executed by and 
between the brothers on April 15, 1892 
which recited inter alia that the brothers 
had contributted a sum of Rs, 1,500 
each and certain ornaments and utensils 
for the Seva of the idols and that with 
this money certain immovable properties 
would be purchased, the income of waich 
would be sufficient to meet the expenses 
of worship. So long as such property was 
not purchased, the Seva would be carried 
on with the inlerest of this money and 


in case it was found insufficient, the 
brothers would supplement the income 
from their own private funds. Under this 


ekrarnama, the three brothers were made 
joint Shebaits with rights of survivorship 
amongst them and after the death of the 
last survivor the Shebati right, would 
devolve per stirpes upon the heirs of the 
three founders. It may be mentioned 
here that there were two other brotaers 
and all the five had elfected a partition 
amongst them sometime iu the year 1846, 
and since then cach ons of the brothers 
had separate funds of his own. The plain- 
tiff in the suit is one Ganendra Krishna 
Ghose who is a great-grand sun of Nabiu 
Krishna and what he alleges in substance 
is that after the deatu of the original 
Shebuits, there was an arrangement come 
to by the heirs according to which a sum 
of Rs. 521 waslo be spent yearly for the 
Pujah and ceremonies of the deities, 
Apurba Krishna, a sen of Nabin Krishna 
bocume the managing Shebait with the 
consent of all the co-sharers and after him 
Bata Krishna, another son tof Nabin be- 
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came the manager. This Bata Krishna, 
is alleged to have wasted and misappro- 
priated a good amount of debutter money 
in collusion with one Namik Chandra, a 
gomasta of the debutter estate. He died 
in 1910 and since then a quarrel is going 
on amongst the Shebaits regarding the mode 
of management and performance of the 
Seva of the idols. Hence the plaintiff 
brought this suit for having a proper 
scheme settled by the Court as to how 
the debutier property should be managed 
and the Seva performed. Originally, there 
were six defendants who are all the descen- 
dants of three sons of Nabin, namely, 
Siva Krishna, Pran Krishna and Bata 
Krishna. Later on, the heirs of Gosain 
Das, another son of Nabin, and the descen- 
dants of Raj Krishna and Gopi Krishna 
were added as parties defendants and some 
of them subsequently got themselves 
transferred to the category of plaintiffs 
and figure as added plaintiffs in the suit. 
Defendants Nos. | to 5are in reality the 
contesting defendants and they raised cer- 
tain points, some of which have come up 
for decision in this appeal. The otber 
defendants practically supported the plain- 
tiffs in their written statements. 

Defendants Nos. 1 to 5 contended inter 
alia that the debutier being a private 
debutier, no seheme could be settled by the 
Civil Court. and the deity would be a 
necessary party to such a proceeding. It 
was further alleged that with regard to 
properties Nos. 1, 2 and 3 of the debutter 
estate, the management should be confined 
to Nabin’s branch alone according to the 
provision of the ekrarnama inasmuch as 
they were:subsequent gifts made be Nabin 
out of his own self-acquisition. Among 
Nabin’s descendants, it is said, that the 
heirs of Gosain Das and Radhanath, two 


of the five sons of Nabin should be excluded - 


and amongst the heirs of the other three sons, 
again defendants Nos. 1 to5 want to ex- 
clude the plaintiff and defendant No. 6, all of 
whom, according to them, had forfeited their 
Shebaiti right by reason of their conduct. 
The trial Court overruled all these conten- 
tions and passed a preliminary decree in 
favour of the plaintiffs. It was ordered 
that a scheme should be framed for the 
better management ofthe debutter estate 
and Seva of the idols and all the Shebaits 
on record were invited to submit a scheme 
for approval of the Court. Defendants 
Nos. 1 to 5 preferred an appeal against 
this decision to the lower Appellate Court 
which modified the trial Court's decree to 
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some extent. The contention of defendants 
Nos. lto 5 was sofar allowed that with 
regard to properties Nos. 2 and 3 the mana- 
gement was left exclusively to the plaintiff 
and defendants Nos. 1 to 6; in other words, 
it was held to be confined to Nahbins 
descendants excluding the heirs of Gosain 
Das and Radhanath. Against this decree, 
two second appeals have been taken to this 
Oourt, being Second Appeals Nos. 1730 of 
1935 and 125 of 1936. Appeal No. 1730 of 1935 
is by defendants Nos. 1to5. Someof the 
other defendants who sided with the plain- 
ae are the appellants in Appeal No. 125 of 
1936. 

Mr. ©. O. Biswas who appears in Second 
Appeal No. 1730 of 1935 pressed three points 
for our consideration. He has put forward 
the two preliminary points raised in the 
Court below, namely, that a suitfor a 
scheme in respect of a private debutter 
was not entertainable by a Civil Court, and 
that in any event, no relief could be given 
unless the deities were made parties to the 
suit. In the third place, he has argued 
that the direction given by the Court of 
appeal below as regards properties Nos. 2 
and 3 that they should remain in exclu- 
sive management of plaintiffs and defen- 


dants Nos. 1 to 6 should have been extended 


to property No. 1 as well inasmuch as the 
said property was also Nabin's self-acqui- 
sition and the finding to the contrary, 
which was arrived at by the Court of 
appeal below, was vitiated by an error of 
law. Mr. Gupta who has appeared in 
support of the other appeal has contested 
all these three points and has pressed one 
point in support of his appeal, namely, 
that the ekrarnama does not support the 
conclusion of the lower Appellate Court 
that the properties subsequently dedicated 
by one particular Shebait should remain 
under the exclusive control and manage- 
ment of his branch. Mr. Abinash Chandra 
Ghose who appears for the original plain- 
tiff who was made a respondent in both 
these appeals has supported Mr, Gupta in 
his contention. It is better that we shculd 
take these points in their proper order, 
We will first of all deal with the two 
preliminary points raised by Mr. Biswas, 
and then take up the point raised by Mr. 
Gupta in support of his appeal and con- 
sider along with that the third point raised 
by Mr. Biswas as indicated above. 

On the first point Mr. Biswas argues 
that as the debutter is a private one, s. 92, 
Civil Procedure Code, obviously has no 
application. The Shebaits of a private 
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religious endowment according to him can 
have an adjudication of their rights if there 
18 a dispute regarding the same and it is 
Possible also to have a declaration of their 
rights on construction of an Arpannama 
or any other document. The Court, how- 
a Cannot frame any scheme as it can 
a in the case of a public trust. Reliance 
, bas been Placed for this view upon the 
observation of Lord Buckmaster in Gopal 
AAN sal Chandra (1). The relevant 
ge w * or 
mie 161 18 at p. 107*, runs as 


by whom the services performed, 
gift as in effect a 


High Oourt, is inappropriate.” 
This Paer ation “le 
highest Tespect, and it 
fore, to look into the 
saa A to find out 
actually meant. It is clear from the facts 
ee out in that judgment that in this case 
cre was no gift of the idols but the prop- 
erty was given to one Udoy who was 
se 4 trustee in the legal sense of the 
Lies and upon whom were cast certain 
uties both religious and secular in their 
nature. He was to perform the worship 
of a certain idol With the income of a 
Pai property and the remainder of 
mcome was given to three peopie 
y ose names were given in the will. In 
pees like this, where a private trust was 
fi ed not of a purely religious character 
and the ownership of the Property was 
eed in the trustee in the legal sense of 
ai word, the Court could not possibly 
me a scheme for the administration of 
6 trust estate. In a religious endow- 
ment, however, where the deity who is a 
perpetual infant is the legal owner of the 
_ Property and the Shebaits occupy the 
Position of managers or guardians, the 
Position is different. In Manohar M ooker- 
fee Iba a, aoa Mookerjee (2) it was 
ree f Eh i 

Pace ookerjee, J- sitting with 


“In respect of a d i i 
, debutter in this country, the 
founder or his heirs may invoke the pet eee 


3 entitled to the 
IS Necessary, there- 
facts of the case 


(1) 49 I A 100; 67 Ind. Cas. 561: AIR 
) £9 J ; 67 Ind. . 561; 1922 3; 
49 Ó 459; 20 A L J 625; 43 ML J 116; 36 0 L] aa 
ee È p3 16 L W 963;27 CW N174(PO). 
246 W Nig T: 94 Ind. Cas. 6; AI R 1920 Cal, 210; 


iad A) 
“Page of 491, A—[Ha] 
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of a judicial tribunal for the proper administration 
thereof on the allegation that the trusts are not 


properly performed.” 

Mookerjee, J. invoked the analogy of the 
rule of English Law according to which in 
case of a charitable corporation where 
the founder was a private person he and 
his heirs became visitors in law and in 
case such heirs were extinct or were 
incompetent, the visitatorial powers de- 
volved on the Orown. It is true that in 
England such trusts are regarded as 
matters of public concern, and the Attor- 
ney-General who represents the Orown 
takes proceedings on his behalf for pro- 
tection of these Charities: vide Attorney- 
General Y. James Brown (3) at p. 291*. In 
India, the Crown is the constitutional 
protector of all infants and as the deity 
occupies in law the position of an infant, 
the Shebaits who represent the deity are 
entitled to seek the assistanee of the Court 
in case of mismanagement or maladministra- 
tion of the deity'’s estate and to have a 
proper scheme for management framed 
which would end the disputes amongst the 
guardians and prevent the debutier estate 
from being wasted or ruined. This princi- 
ple was reiterated in Rabindra Nath v. 
Chandi Charan (4). The Privy Council 
itself directed the framing of a scheme, in 
case of a private debutier in Pramatha Nath 
v. Pradhyumna Kumar Mullick (5) and 
the case was remanded to the trial Court 
expressly for that purpose. The same 
directions were given by this Court in the 
case in Prasad Das Pal v. Jagannath Pal 
(6) which was also a case of private debutter 
and we are unable to uphold the extreme 
contention raised by Mr. Biswas that a 
Civil Court is incompetent fo entertain a 
suit, the object of which is to have a scheme 
established for the administration of a 
private debutter. 

Mr. Biswas's second argument which 
he put forward in the alternative is that 
even if such a suit was cognizable by a 
Court of Law, the deity is a necessary 
party to such a proceeding and it should 
be represented by a disinterested person 
as was done in Pramatha Nath v. 


(3) (1816) 1 Swan. 265: 36 E R 384. 

(4) 53 C L J 621; 134 Ind, Oas, 576; A I R1932 Oal. 
117; Ind. Rul. (1931) Cal. 864. 

(5) 52 I A 215;87 Ind Cas. 305; A I R 1925 PC 139; 
52 O 809;23 A L J 537; 49M L J 30; (1925) MWN 
431;41 OL J 551; 2 O W N 557; 27 Bom LR 1064; 
22 L W 402; 30 O WN 25; 3 Pat. L R315 (P 0). 

(6) 37 O W N 181; 144 Ind. Oas, 894; A I R 1933 Cal, 
519; 60 C 538; 6 R O 58. 


 *Page of (1816) 1 Swan.—[Hd.] 
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Pradhyumna Kumar Mullick (5) refer- 
red to above. It is perfectly true that 
in a matter in which the deity is 
Vitally interested. the deity should be made 
“a party and if the Shebaits have got any 
interest adverse to that ofthe deity, it is 
necessary that the idol should be repre- 
sented by a perfectly disinterested person 
as was indicated by their Lordships of the 
Judicial Committee in the case mentioned 
above. Necessity, however, has got tc be 
judged cn the facts of each particular case 
and the controversies to which it gives 
rise. In Pramatha Nath v. Pradhyumna 
Kumar Mullick (5) the appellant claimed 
the right to remove the idol during his 
terms of worship and their Lordships held 
the will of the idol as regards location 
must be respected and the suit was remit- 
ted in order that the idol might appear 
by a disinterested person to be appointed 
by the Court. In Kanhaya Lal v. Hamid 
Ali (7) there was a suit for possession of a 
property upon which a Thukurdalan was 
raised by the defendanis and an idol called 
Sri Thakurji Maharaj was installed. The 
Privy Council held that they could not 
deal with the appeal in the absence of 
the. idol whose interest arose .under the 
wakf and the case was sent back in order 
that the question might. be decided in the 
presence of appropriate parties. In the 
present case it is admitted that none else 


excepit the parties to the suit are interested 


in the deity and if is not suggested that 
the deity’s interest would in any way. be 
affected by adjustment of the rights of 
management among the Shebaits inter se. 
Up to now the preliminary decree had 
dealt only with one substantial question, 
namely as to whether upon the construc- 
tion of the ekrarnama, properties added 
to the debutter by a particular Shebait 
should remain under the exclusive manage- 
ment.and control of his branch only. For 
this purpcse, ihe presence of the deity is 
mot necessary. The facts are. somewhat 
similar to those in Upendra Nath v. 
Baikuntha Nath \8) where it was held by 
the learned Judges that the deity was not 
a necessary party to such a suit. At 
any further stage of the proceedings where 
the scheme would have to be finally ap- 
proved of by the Court, it might feel the 
necessity of having the deity beforeit. In 


(7) 60 LA 263; 146 Ind. Cas, 1044; A I R1933 PO 
_ 188; 8 Luck 35; 10 OW N 672, (1933) M W N 816; 65 M 
LJ6ll; 6 R P C 61; 38 L W 994; 38 U WN 151 


(P O.) 
(8) 330 W N 96; 119 Ind, Cas. 801; A I R 1929 Cal. 
237; Ind, Rul. (1929) Cal, 801, 
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such circumstances it would be open to the 
trial Court to direct that the deity shoald 
appear by a proper and disinterested per- 
son. We do not sec, however. that up to this 
time any necessity for this has arisen. It 
will be relevant to point out that the plea 
of non-joinder of the deity as a party was 
not taken in the written statements and: 
there was no such issue expressly framed 
upon it. We overrule therefore this second 
contention of Mr. Biswas. 

The third point raised by Mr.. Biswas 


should be considered along withthe ques- 


tion raised by Mr. Gupta in support of his 
appeal. The lower Appellate Court has 
held that according to the ekrarnama, in 
case of a dedication of any property by 
any of the Shebaits, the management 18 
to be confined entirely to his descendants. 
We will have to.see whether this deci- 
sion is ectrect and this conclusion can be 
arrived at upon a proper construciicn. 
of the ekrarnama. The ekrarnama, as 
we have indicated above, recites first of 
all the dedication of certain crnuments 
and utensils and a sum of Re. 4,510 by 
the three brothers in equal shaies. It is 
stated next that with this money landed 
properties would be purchased with the 
income of which the expenses of the Seva 
and worship of the deities might be de- 
frayed; and so long as the landed pro- 
perties were not purchased, the interest in 
this money should be utilised for Seya and 
worship and when that fell insufficient, 
the deticiency could be made up by the 
Shebaits themselves in proportion to their 
resources. Then comes the passage which 
literally translated would stand as follows: 

“Whoever amongst us will purchase suitable 
lands with the money already given or in excess of 
it for carrying on the Seva, with the income or 


profits of that thing his share of the Seva should 
be carried on.” 


After that the ekrarnama provides 
that the three brothers would remain 
Shebaits with rights of survivorship and 
after the death of the last survivor, the 
Shebaiti would devolve on the heirs of all the 
three brothers who should step into the 
shoes of the respective ancestors aud cxer- 
cise the powers of a malik and mukhtar 
in the matter: of exercising control and 
carrying on the worships of the deities. 
‘There is one other passage which has to 
be mentioned and which says that in case 
a surplus is left after meeting the expenses 
of the Seva that will be kept as a deposit 
in the khata of Iswar Jiu and with the 
consent of all co-sharers it would be spent 
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or repairs of the temple or for the deco- 
alion or ornaments of the deities, ete. 
‘he document, read as a whole, does not, 
a2 our opinion, support the conclusion 
«hich is arrived at by the lower Appellate 
sourt. The word Ansh cannot suggest 
m division of tLe Shebaiti right as found 
y the lower Appellate Gourt. The deed 
sxpressly contemplates that the three 
others would remain joint Shebaits dur- 
ng their lives with rights of survivorship 
among them, 
We are unable to say that the docu- 
«nent contemplates any division of the 
thebaiti, even after the death of the last 
surviving brother. Ali that is contemplat- 
id is that the Shebaiti right shouid after 
he death of the last Shebait, vest in the 
leirs of all the cosharers whose shares or 
‘nterests in the right would be the same 
«s in other properties of their ancestor 
md they will get it per stirpes and not 
mer capita. If there is any dobut on this 
moointit is removed by the last clause 
nentioned above which definitely indicates 
What the property or the fund of the 
leities is an integral thing with regard to 
swhich no separation on the basis of gifts 
manmade by individual Shebaits is recogniz- 
sd and whatever is to be done is to be 
done with the concurrence of all the co- 
«sharers. Of course, for purposes of con- 
venience, there may be something like 
he division of the turn of worship, but with 
regard to that, it is not necessary to ex- 
ress any opinion at the present stage. 
[t is enough for our purposes that the 
ekrarnama does not justify the decision 
of the lower Appellate Court that any 
property given by a particular Shebait 
should remain for ever under the exclu- 
sive control and management of his heirs. 
In the above view of the case, itis not 
necessary for us to go into the other 
questicns raised hy Mr. Biswas as to whe- 
ther property No. 1 was Nabin’s self- 
acquisition or not.. Even if it was, and 
was dedicated by Nabin tothe deities, it 
would be a debutter property to all intents 
and purposes, and all the Shebaits would 
have a right of control and management 
of the same. The result, therefore, is that 
Second Appeal No. 1780 of 1935 is dis- 
missed and Second Appeal No. 125 of 
1936 is allowed in part. The decree of 
the lower Appellate Court is set aside and 
that of the trial Court restored. The 
appellants in Appeal No. 125 of 1936 will 
be entitled to their cosis against defend- 
«ants Nos. 1 to 5 respondents. 
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We make no order as to costs in 
Appeal No. 1730 of 1935. 

M. C. Ghose, J.—I agree. 

N. Order accordingly. 
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BOMBAY HIGH COURT | 
Civil Revision Application N>. 15L of 1933 
April 7, 1937 
BEAUMONT, O. J. 
GULJARKHAN ABDUL GAFURKHAN 
SARGURO—PLatntires—A PPLIOANT 
versus 
HUSENKHAN VAIDKHAN SARGURO— 
Derenpayt No. 1—OPPONENT 
Civil Procedure Code (Act V of 1908), O0. XXI, 


r. 683—Creditor filing suit only on his own behalf— 
If should be compelled to file representative suit. 

A suit brought ander O. XXI, r. 638, Oivil Proce- 
dure Code, by the judgment-creditor need not in all 
cases be filed on behalf of the plaintiff and all 
other creditors. There is no reason why thecredi- 
tor should be compelled to prove that the document 
was madewith intent to defeat and delay creditors 
generally, if he only wants a declaration in a limited 
form that the transfer is void as against him. Such 
a declaration would leave the transferee entitled to 
any balance of the proceeds of sale after satisfying 
the execution creditor. < 

C. R. A. against an order of the First 
Class Sub Judge, Ratnagiri. 

Mr. Y. V. Dixit, for the Applicant. 

Mr. B. N. Gokhale for Mr. G. B. Chitale, 
for Opponent No. 1. 

Order.—This is an application in 
revision against an order made in appeal 
by the First Class Subordinate Judge 
of Ratnagiri. The position is that the 
present applicant obtained a money decree 
against opponents Nos. 2 and 3, which he 
applied to execute and opponent No. 1 
intervened on the ground that the property 
had been sold to him by opponents No. 2 
and 3, ‘That intervention succeeded, and 
thereupon the applicant filed a suit for a 
declaration that the sale-deed on which 
the oppenents based their claim is void, 
and that the property is liable to be sold 
That application was made under O. XXI, 
r. 63. ‘Tne trial Judge decreed the plain- 
tiffs suit but on appeal the Appellate 
Court raised an issue: “Is this suit under 
s. 53, Transfer of Property Act ?”, and held 
that it was and that therefore the suit was 
not maintainable. The Judge, therefore, 
allowed the appeal without guing into the 
merits. 

Now in the first place the point that 
this is a suit under s. 53, Transfer of 
Property Act, and should therefore have 
been by the plaintiff on behalf of himself 
and all other creditors was not pleaded 
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as it ought to have been under O. VIII, 
r. 2, and that being so, I think that the 
lower Appellate Court ought not to have 
allowed the point to be raised. I may 
say, however, that 1 am by no means 
satisied that brought under O. XXI, 
r. 63, by the judgment-creditor must in all 
cases be filed on behalf of the plaintif 
and all other creditors, notwithstanding a 
note to that effect in Sir Dinshaw Mulla's 
book on the Transfer of Property Act. I 
do not see why the creditor should be 
compelled to prove that the document was 
made with intent to defeat and delay 
creditors generally, if he only wants a 
declaration in a limited form that the 
transfer is void as against him. Such a 
declaration would leave the transferee 
entitled to any balance of the proceeds of 
sale after satisfying the execution creditor 
and it may well be that the declaration 
made in thie by the trial Court was unneces- 
sarily wide and should have been confined 
to the interest only of the plaintiff. How- 
ever, that is a point which the lower 
Appellate Court can deal with when it 
disposes of the appealon the merits, In 
my opinion the lower Appellate Court was 
wrong in allowing the appeal on the preli- 
minary point. The decree of the lower 
Appellate Court is set aside and the case 
will be sent back tothe lower Appellate 
Oourt to be dealt with on the merits on 
the footing that the suit is well constituted. 
The respondents must pay the costs of this 
application. 


D. Case remanded. 


PATNA HIGH COURT. 
Civil Appeal No. 48 of 1933 
July 23, 1937 
COURTNEY-TERRELL, C. J. AND 
MANOHAR Laut, J. 
Qazi Syed MUHAMMAD AFZAL~ 
DEFENDANT— Å PPELLANT 


VETSUS 
SALAHUDDIN AHMAD AND OTAERS— 


PLAINTIFFS— RESPONDENTS 

Succession Act (XXXIX of 1925), s. 214—Lease 
back of mortgaged property to mortgagor in considera- 
tion of certain yearly payments to mortgagee as 
profits of land—Suit for recovery of money by 
successor-tn-interest of mortgagee—Succession certifi- 
Gite, if necessary, 

Where a mortgagor remained in possession of 
_ property mortgaged by him, in pursuance of a 
lease back from the mortgagee in consideration of 
his paying yearly a certain sum as the profits of 
the land to the mortgagee, and the successor-in- 
interest of the mortgagee brought a suit for recovery 
of the money without a succession certificate: 
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Held, that since that was not in the nature of a 
demand for a debt, but was in the nature of rent 
due to the mortgagee, no succession certificate was 
necessary. 

©. A. from original decree of Sub-Judge, 
Patna, dated March 17, 1932. 


Messrs. B. P, Sinha and S. S. Prasad ` 
Singh, for the Appellant. 

Mr. S. M. Hasan Jan, for the Respon- 
dents. 


Manohar Lali, J.—This is an appeal 
by the defendant against a decree passed 
against him in an action brought by the 
plaintiffs who are successors-in-interest of 
certain mortgagees for recovery of Rs. 5,112, 
a sum arrived at by including five sums 
of Rs. 600 each payable in 1392, 1333, 1334, 
1335, 1336 and 1337 Fasli, that isto say, a 
sum of Rs. 3,000 and the balance is interest 
and compound interest at the rate of 1 per 
cent. per mensem from the date of each 
accrual. 

The defence was that the bond in suit 
which was in the nature of a mortgage 
bond and lease back could not be made 
the foundation of this action inasmuch as 
the plaintiff has not asked for recovery of 
possession, and also objection was taken to 
the interest and compound interest charged 
by the plaintiff in his plaint. We have 
looked into the document and it is clear 
that the plaintiff is entitled to a sum of 
Rs. 600 each year as the profils of the 
land which would have been his, had he 
been allowed to remain in possession as a 
yehandar; it follows that there is no sub- 
stance in the first contention. 

It was faintly argued that a succession 
certificate was necessary before the action 
was maintainable; but the claim made is 
not in the nature of a demand fora debi 
but is in the nature of rent dus to the 
previous mortgagee whose successors the 
present plaintiffs are, On the question of 
interest, however, we find that there is no 
stipulation whatsoever in the bond for 
payment of any interest but inasmuch as a 
certain date is fixed for the payment of a 
certain sum, it attracts the operation of 
the provisions of Act XXXII cf 1839; and 
in our discretion we order that the defen- 
dant should pay interest at the rate of 6 per 
cent. from the date of each accrual of the 
Rs. 600 for each year. An account of the 
amount due will be drawn up in this man- 
ner and the sum so found due will carry 
interest at 6 per cent. from the date of 
suit to the date of payment. Subject to 
this variation, the appeal stands dismissed. 
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The appellant will pay half the costs of 
his appeal to the respondenis. o 


Courtney-Terrell, C. J.—I agree. 
D. Appeal dismissed, 


NAGPUR HIGH COURT 
Criminal Appeal No. 76 of 1937 
June 18, 1937 
GRILLE AND PoLLook, JJ. 
RAMSINGH—Acctsep 
VETSUS 
EMPEROR—Opposits Party. 

Penal Code(Act XLV of 18860), s. 302—Drunken- 
ness when can be pleaded in mitigation of offence— 
It should be proved that it rendered accused incap- 
able of forming specific intent essential to constitute 
crime-—~Held, evidence felt short of this. 

Insanity, whether produced by drunkenness or 
otherwise, isa defence to the crime charged, but the 
evidence of drunkenness which renders the accused 
jncapable of forming the specific intent essential to 
constitute the crime should be taken into considera- 
tion with the other facts proved in order to deter- 
mine whether or not he had this intent. Evidence 
of drunkenness falling short of a proved incapa- 
city in the accused to form the intent necessary to 
constitute the crime and merely establishing that 
his mind was affected by drink so that he more 
readily gave way to some violent passion, does not 
rebut the presumption that a man intends the natural 
consequences of his acts, 

Held, on facts that there was no doubt that the ac- 
cused was not so drunk as to be bereft of his powers 
of reason or of forming an intent. His actions 
although anti-social, were logical, and that two 
rupees worth of country liquor, which was not 
jllicitly distilled liquor but Government liquor 
divided among five persons would not be sufficient 
to induce intoxication which would deprive the ac- 
cused of all powers of ratiocination. Consequently 
he could not escape the imputation of having intend- 
ed the natural consequences of his acts, Director of 
Public Prosecutions v. Beard (1), Sheru v. Emperor 
` (2), Judagi Mallah v. Emperor (3) and Nga Sein 
Gale y. Emperor (4), relied on. 

Cr. A. from the order of the Court of the 
Additional Sessions Judge, Raipur, dated 
February 11,1937, in Sessions Trial No. 57 

Mr. W. R. Puranik, Advocate-General, 
for the Crown. 

Judgment.—The appellant Ramsingh 
has been convicted of the murder of 
Musammat Ghugia, wife of Raisingh, and 
has been sentenced to transportation for 
life. A drunken brawl had taken place 
at the house of Raisingh in which the ac- 
cused participated, and he left Raisingh's 
house having snatched a lathi from the 
hands of Bajirao, son of Raisingh, and at 
a distance of some 40 yards from the house 
he met Musammat Ghugia who was coming 
back after easing herself accompanied by 


her young daughter; he dealt the woman 
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a blow on the head with the athi causing 
instantaneous death. There were two other 
large bruises on the body which were, in 
all probability, caused by him as well, 
although the evidence is that only two 
blows, and not three, were siruck. The 
defence is that the accused was in such 
a state of intoxication that he was entirely 


-unaware what he had done. He also claims 


to have been unaware of any participation 
in the fracas at Raisingh’s house in the 
evening immediately before this. a 

The point that arises for consideration is 
the extent to which drunkenness can be 
pleaded in mitigation of the offence. The 
authority on this question is Director of 
Public Prosecutions v Beard (1) a decision 
of the House of Lords. | 

The three propositions which were there 
laid down by Lord Birkenhead, L. O. have 
been adopted inthe Courts in India: mide 
Sheru v. Emperor (2), Judagi Mallah v. 
Emperor (3) and Nga Sein Gale v. Empe- 
ror (4). These propositions are: (1) that 
insanity, whether produced by drankenness 
or otherwise, is a defence to the crime 
charged, (2) that evidence of drunkenness 
which renders the accused incapable of 
forming the specific intent essential to 
constitute the crime should be taken into 
consideration with the other facts prov- 
edin orderto determine whether or not 
he had this intent, and (3) that evidence of 
drunkenness falling short of a proved 
incapacity in the accused to form tne 
intent necessary to constitute the crime 
and merely establishing that his mind was 
affected by drink so that he more readily 
gave way to some violent passion, does 
not rebut the presumption that a man 
intends the natural consequences of his 
a ae can beno doubt that the last of 
these propositions applies to the case under 
consideration. There is no doubt that the 
accused was not sodrunk as to the bereft 
of his powers of reason or of forming an 
intent. His actions on that evening, al- 
though anti-social, were logical, and we do 
not consider that two rupees worth of 
eountry liquor, which was not illicitly 
distilled liquor but Government liquor, 


990) A 0419; 89LIKB 437; 122 L T 625; 
14 Cr sees Rep. 169; 81 J P 129; 36 TL R 379. 
(2) 7 Lah 50; 94 Ind, Cas. 406; A IR 1926 Lah. 232, 
97 Gr. L J 630: 27P L R 294. 

(3) 8 Pat, 911; 121 Ind, Cas. 452; Ind. Rul. (1930) 
Pat. 148: 31 Or. L J 243; A I R 1930 Pat, 168. 

(4) 12 R 445; 152 Ind. Cas. 1054; A IR 1934 Rang. 
361; (1934) Or. Oas. 1326; 7 R Rang, 138; 36 Or. L J 
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divided among five:pérsons would be suffi- 
‘cient to induce intoxication which would 
deprive the accused of all powers of 
retiocination, After this country liquor had 
been drunk at a local festival, one Khuman 
noticed that his younger brother Mangloo 
was sitting at the house of one Hagroo—a 
proceeding which did not meet with his 
approval. He slapped his brother and 
asked him to go home. Hargoo naturally 
took umbrage at this and had a quarrel 
with Khuman. Khuman then went to Rai- 
singh’s house. 
The accused is a brcther of Hagroo, and 
he and his father went 
house and started assaulting Khuman. 
This again was very natural action on the 
part of the accused who tock up his brother's 
quarrel which was resisted by the occu- 
pants of the house, and in the course of 
the quarrel he snatched a lathi from the 
son of Raisingh and went off with it. Whe- 
ther he was aware or not that the unfor- 
tunate Musammat Ghugia whom he met 
going back to her own house was a mem- 
ber of Raisingh’s house-hold does not ap- 
pear. Up tothis point all his acts had 
been dictated by a reasoning mind. There 
is also evidence to the effect that directly 
he had struck this woman over the head 
and killed her ke ran away. He was thus 
well aware of what he had done. He 
cannot then escape the imputation of 
having intended the natural consequences 
of his acts. The conviction for murder is 
accordingly correct, and we are agreed 
that the sentence of transportation for life, 
rather than the sentence of death, is the 
appropriate one in the circumstances. 
The appeal of Ramsingh is dismissed. 
D. l Appeal dismissed. 
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PATNA HIGH COURT. : 
Criminal Revision Petition No. 359 of 1937. 
August 20, 1937 

~ ROWLAND, J. 
DUKHAN SAHU—Perrtionrer 


VETSUS 


EMPEROR— RESPONDENT 

Penal Code(Act XLV of 1880), s. 186— Suficient 
indication that warrant would be resisted by force 
—Whether constitutes obstruction — Peon entrusted 
with warrant of attachment satisfying that goods 
ee Ge to Paron ee Execution resisted 

son of such person — Held, son commit 
by ee mitted offence 
Where there is sufficient indication that force would 
have hee used n E peon having a warrant of attach- 

ı ment had persisted in executing it, itis ani 
- to constitute obstruction, - ee aie neuen 
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Where the warrant isin order and the officer does 
not go beyond fulfilment of the instructions given to 
to him in the writ, then a resistance to the public 
servant is the offence punishable unders. 186, Penal 
Code. 

When an officer is entrusted with a warrant to 
attach the property of certain persons, his first duty 
is to ascertain by all means possible what property 
belongsto that person which is lable to be attached., 
Having satisfied himself that certain property belongs 
to that individual, it is his duty to attach that pro- 
perty unless some objection is raised which raises in 
his mind a reasonable doubt that the property does 
not belong to the person against whom the warrant 
has heen issued. 

So where the peon, bona fide attempts to execute the 
warrant of attachment against the goods of a person. 
found inashop, which on the information of the 
decree-holders, the peon thinks, belong to such person, 
and such person is found in the shop at the time of 
the execution, but the execution is resisted by such 
person’s son, who claims the shop as_ his, the son com- 
mits an offence under s. 186, Penal Code. 

Or. R. P. against an order of the Judi- 
cial Commissioner, Chota Nagpur, dated 
July 9, 1937. 

Messrs, R. S. Chattarji and K. K. Banar- 
Ji, for the Petitioner. 

The Advocate-General, for the Crown. 


Order.—The Lohardaga Municipality 
obtained a money decree against Jhalu 
Sahu for arrears of Municipal taxes and a 
writ of attachment-was issued by the 


‘Court against the goods of Jhalu supposed 
„to be in Jhalu's shop in Lohardaga. 


The 
peon went tothe place indicated, accom- 
panied by two employees of the Munici- 
pality who pointed out the shop and goods 
as being the property of Jhalu who was 
found present there. When the peon 
wished to attach the goods pointed out, 


the petitioner who is son of Jhalu said 


that the shop and the goods did not þe- 
Jong to Jhalu but to himself and he re- 
fused to permit the attachment to be made. 
The peon and the two employees of the 
Municipality have said that the petitioner 
threatened the peon with assault, thereby 
indicating ihat any further attempt to 
effect the attachment would be resisted by 
force. The peon gave up the attempt to 
execute the warrant on Dukhan, writing an 
endorsement cn the writ to the effect that 
“The things are mine, I shall not allow 
them to be attached”. The peon then re- 
turned the write to Court reporting the 
reason why it could not be executed and 
the Munsif laida complaint against the 
petitioner in pursuance of s. 195, Criminal 
Procedure Code, for his prosecution for an 
offence under s. 186, Indian Penal Code. 
The petitioner was convicted and the con- 
viction has been affirmed on appeal. 

The findings of the Courts below as to 


-ed to have been used. 
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what happened at the shop are findings of 
fact. The prosecution case as above omt- 
lined Las been accepted. Neither the 
Magistrate nor the Judicial Commissioner 
Onappeal has come to a definite finding 
as to whether the shop and the goods in 
it are the troperty of Jhalu or of the peti- 
tioner. Itis argued that in the absence of 
a finding that the goods are the property 
of the person whose property the peon 
was authorized to seize, it cannot be held 
that the peon was acting in the discharge 
of his public functions or that the peti- 
tioner was committing any offence ih pre- 
venting him from effecting the attachment. 
It was suggested also that the act of the 
Petitioner didnot amount to an obstruc- 
tion because physical force was not pror- 
} do not find any 
substance in this point. There was suffi- 
cient indication that force would have 
been used if the peon had persisted and 
ihat tomy mind is quite enough to con- 
stitute obstruction. The other point, how- 
ever, requires more examination. 

Mr. R. 5. Chattarji for the petitioner has 
drawn my attention to a number of deci- 
sions in which convictions under s. 186 or 
similar seclions have been set aside. These 
cases, the Advocate-General would explain 
as being cases in which eitherthe warrant 
is bad or the instructions in the warrant 


‘are exceeding. He contends that where 


the warrant isa lawful warrant and the 
public servant is acting within the instruc- 
tions contained inthe warrant, he is a 
public servant in the discharge of his 


-publie functions and resistance to him is 


criminal. If, however, he exceeds his ins- 
tructions ke has been in some cases regarded 
as not engaged in the discharge of his public 
functicns, and in such cases, it has been 
held that resistance to him is not an offence. 
There is a class of cases also where the 


‘authority under which a public servant is 
‘acting is found 


on examination not to 
extend tothe doing of the act on which he 
was engaged. Here obstruction or resis- 
tance is not itself an offence but if the 


- public servant at the time in good faith 


believed himself to be within his autLority 
and was acting in good faith under colour 
of his officer though the act he did, may 
not be strictly justified: by the law, then 
s. 99 gives him this much protection that 
there is no right of private defence against 
his act and a person who not cnly resists 
him but further commits an assault or 


causes hurt to him can be punished for so 
` doing. - : ; 
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The class df‘cases in which warrants 
were found defective can be illustrated 
from Jogenra Nath v. Hiralal Chandra (1), 
similarly Emperor v. Tohfa (2), and Badri 
Gope v. Emperor (3). Then again cases in 
which the warrant was in order but the 
officer executing it went beyond the ins- 
tructigns and the authority by doing some- 
thing that the warrant had not directed 
him todo, may be found in Chepa Mahton 
v. Emperor (4), and Nagarmal Marwari v. 
Emperor (5). In the former of these cases 
an Officer had been entrusted with the 
execution of a search warrant directing him 
to search in a particular place. The officer 
in fact searched in other places and it 
was held that resistance to him and escape 
from his custody was notan offence. In 
Nagarmal Marwari v. Emperor (5), the 
warrant was a Civil Court attachment and 
the property ofthe judgment-debtor was 
found to have been placed in godown 
belonging to a third party. The bailiffs 
sealed the whole of that godown which 
contained not only goods belonging to the 
judgment-debtor but the property of other 
persons. It was held that resistance to him 
was not an offence because they had 
exceeded what they had been directed by 
the warrant to do. Where, however, the 
warrant is in orderand the cficer does 
not go beyond fulfilment of the instructions 
givento him in the writ, then a resistance 
to the public servant is the offence punish- 
able under the section that we are consi- 
dering. It was sa held in Birdhi Chand 
Jaipuria y. Darbari Jayaswal (6). Courtney- 
Terrell, C. J. said in that decision that: 

“Ifa public officer does no more than act upon 
the official instructions he has received and if 
those official instructions are not of such a kind ag 
to be obviously and patently illegal, then he acts 
properly in carrying out such orders and resis- 
tance to a public officer carrying out ordera which 
upon the face ofthem are not open to objection and 
are in proper form is an offence against the statute,” 


The trial Oourt in that case had passed 
an order of acquittal and his Lordship ob» 
served as regards the trial Court’s duty : 

“He should have treated the argument very sum- 


(1) 51 O 902; 83 Ind, Cas. 481; A IR 1924 Oal. 959; 
96 Cr. L J 2; 39 CL J 452. 

(2) 55 A 985; 146 Ind. (Jas 183; (1933) AL J 952; 
A 1 R 1933 All. 759; 6 R A 272; 34 Cr. LJ 1211; (1933) 
Or. Cas. 1324. 

(3)7 2 LT 30; 93 Ind. Gas. 146; AIR 1926 Pat, 
237; 27 Or. L J 416; 5 Pat 216. 

(4) 11 P L T 31; 113 Ind, Cas. 578; A I R 1928 Pat. 
550; 30 Cr. L J 175. 

(5) 11 Pat. 493; 139 Ind Cas. 834; A I R 1932 Pat. 
279; (1932) Cr. Cas 723; 33 Or. L J 883; 13 P L T 689; 
Ind. Rul. (1932) Pat. 257. 

(6) 13 P L T 480; 142 Ind, Cas. 144; A I R 1932 Pat. 
276; 24 Cr. L J 263; Ind. Rul. (1933) Pat. 122, 
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marily and merely looked at the warrant of at- 
tachment and seen whether the officer was doing 
something which was not containedin the writ of 
attachment which would have justified reasonable 
resistance.” 


In Special Bench case in Ram Singh v. 
Emperor (7), the facts were somewhat 
similar but unfortunately the decigjon is 
not directly in pointon the question whe- 
ther a conviction under s. 186 can be had 
“ because in the particular case it was found 
that there had been nocomplaint of the 
offence under s. 186, which was necessary 
under s. 195, Criminal Procedure Code, 
before cognizance could be taken of, of the 
offence. But there was also a conviction 
under s. 353, Indian Penal Code, and the 
question whether the public servant con- 
_cerned was acting in the discharge of his 

publie functions was examined. Appar- 
ently the warrant was for attachment of 
property of one Dhanukdhari Singh and 
the Chaukidar who went as identifier, 
pointed out certain cattle asthe property 
of Dhanukdhari. Ata later stage it was 
said thatthe property was not Dhanuk- 
dbari’s own property but the joint family 
property of himself and others and ought 
not to have been and could not be attached. 
What the Court said was: 

“When an officer is entrusted with a warrant to 
attach the property of certain persons, his first duty 
is to ascertain by allmeans possible what property 
belongs to that person which is liable to be attached. 
Having satisfied himself that certain property 
belongs to that individual, itis his duty to attach 
that property unless some objection is raised which 
raises in his mind a reasonable doubt that the 
property does not belong to the person against 
whom the warrant has been issued.” 

true that 


In the present case, it is 
Dukhan did at the time prefer the objec- 
tion that the property sought to be attach- 
ed was his own but the peon had the state- 
ments of two Municipal employees that 
the shop was Jhalu’s and the peon in fact 
found Jhalu present at the shop. Ido not 
fee] any doubt that the peon in good faith 
regarded the property as that of Jhalu and 
it was, therefore, his duty tomake the 
attachment and the petitioner in obstruct- 
ing him from doing so committed the 
offence of which the Courts below have 
found him guilty. I would, therefore, -dis- 
miss the application and discharge the 


Rule. 
D. Rule discharged. 
(7)16P L T 295; 155 Ind. Oas. 421;A I R 1935 
Pat. 214; (1935) Or. Cas. 577; 36 Cr. L J714;7R P 
580 (g. B.) 
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BOMBAY HIGH COURT 
Civil Revision Application No. 61 
of 1936 
April 7, 1937 
Braumont, O. J. 
KARIMUNNISA BEGUM— APPLICANT 
VETSUS 
Kaji Mir JAMALUDDIN Valade . 
Mir MASUM ALIKHAN AND otners— 


OPPONENT3 

Civil Procedure Code (Aet V of 1908), s. 152— 
Consent order—Nature of—Clerical or mathematical 
mistake—If can be corrected under s. 152. 

A consent order ia a form of contract; a mistake 
in a contract common to both parties~and a clerical 
ormathematicalerror can hardly fail to be that— 
can be rectified by an order of the Court; the method 
of obtaining such an order isa matter of procedure, 
Normally a suit ig necessary, but when the contract 
is embodied in an order, the parties can avail them- 
selveg of the simple method of correcting such mis- 
inan order provided by s. 152, Civil Procedure 

ode, 


C. R. A. against the order of the Extra Joint 
Second Class Sub-Judge, Surat. 


Mr. H. M. Choksi, for the Applicant. 


Order.—In this case a consent order was 
made, and itis alleged that that order con- 
tains a clerical or arithmetical mistake, 
and an application was made to the learned 
Judge under s. 152, Civil Procedure Code 
asking him to correct the mistake. The 
learned Judge refused to entertain the 
application on the ground that s. 152 does 
not apply toa consent order. I have been 
referred to no authority, and I know of 
none, in this country or in England, which 
deals with this particular point, and I must 
decide it on principle. A consent order is 
a form of contract ; a mistake in a contract - 
common to both parties—and a clerical or 
mathematical error can hardly fail to be 
that—can be rectified by an order of the 
Court ; the method of obtaining such an 
order is 2 matter of procedure. Normally 
a suit is necessary, but when the contract 
is embodied in an order, | see no reason 
why the parties should not avail themselves 
of the simple method of correcting such 
mistakes in an order provided by s. 152. 
In my opinion, therefore, the Judge had 
power to entertain the application. I must 
set aside the order of the lower Court and 
send the case back tothelearned Judge with 
a direction to deal with it on the merits and 
decide whether the case does or does not fall 
within the terms ofs.152. If it does, I 
think he can make the alteration required 
without putting the parties to the delay 
and expense of filing a suit. The costs 
of this revisional application will be costs 
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in the application to be dealt with by the 
Judge. 
D. ; Case remanded. 


PATNA HIGH COURT 
Criminal Reference No. 5 of 1937 
July 28, 1937 
VARMA AND ROWLAND, Jd. 
EMPEROR—PRosECUTOR 
VETSUS 

SHEO OHANDRA PRASAD—AccusEp 

Criminal trial—~Murder—Held, that position of 
body of deceased and wound, indicated that the wound 
was suicidal and not homicidal. 

Held, that the fact that the body of the deceased 
was found lying flat with its face downwards, 
having several throat wounds by razor, only one of 
them being severe, indicated that the wound was 
suicidal and not homicidal. 


Cr. Ref. made by the Officiating Additional 
Sessions Judge, Patna, dated May 28, 1937. 
- The Advocate-General, for the Crown. 
Mr. S. N. Sahay, for the Accused. 


Rowland, J.—This a reference by the 
Additional Sessions Judge of Patna, under 
s..307, Criminal Procedure Code. The ac- 
cused before him was Sheo Chandra Prasad 
a student of the XI or Matriculation Class, 
aged 18. The charges on which this ac- 
sused had been committed to the Court of 
Session were that on September 4, 1936, he 
had murdered a fellow student Rajjan 
aged 15 or 16 years by cutting his throat 
with a sharp knife or razor, that on the 
night of September 4-5, 1936, he had 
murdered another fellow student Ramlakhan 
aged about 20 years by cutting his throat 
in a similar manner and that at about the 
same time he had attempted to commit 
suicide by cutting his own throat. There 
were seven jurors and their verdict on the 
first charge was unanimous one of not 
guilty; on the second a verdict of not 
guilty by a majority. of 5 to 2 and on the 
third a verdict of not guilty by a majority 
of 5 to 2. The learned Judge has referred 
the case being of opinion that on the first 
charge the verdict of the jury was not 
unreasonable, and that on the second and 
| third charges it is contrary to the plain 
‘weight and effect of the evidence and 
snould not be supported. The accused and 
the two deceased students were, according 
to the evidence, on very friendly terms with 
each other and used to go about to- 
gether. On the evening or late afternoon 
of September 4, 1936, they were seen all 
three in conversation together. Later 
Ramlakhan left the other two who went 
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out together. After this Sheo Chandra 
returned alone and Rajjan was not again 
seen alive, his body was found next moro- 
ing lying in a field with throat cut. 
That is practically all the material we 
have in respect of the first charge, namely, 
that Sheo Ohandra was the last person 
seen in the company of Rajjan before his 
death and the finding of Rajjan with his 
throat cut. The doctor who examined the 
body of Rajjan was of opinion that the 
Injury was homicidal. He has not elabo- 
rated his reasons for this view, and the 
question whether the injuries found on 
Rajjan could have been suicidal was not 
definitely put to him. But in the descrip- 
tion of the injuries which we get from the 
medical evidence and the post mortem 
report, we have not been able to find any- 
thing inconsistent with their having been 
suicidal, 

In Lyon’s Medical Jurisprudence for 
India (Edn. 9th, p. 230 onwards) attention 
is directed to the methods by which homi- 
cidal and suicidal throat-wounds are ordi- 
narily distinguished. It is said that if 
more than one severe wound is present, 
the case is usually one of murder; a suicide 
may make more than one wound but only 
one of these will be severe. Again, self- 
inflicted wounds are usually less severe 
and deep. and inference can sometimes be . 
drawn from the position in which the 
body is found. It is said that an intending 
suicide seldom cuts his throat while lying 
in bed; he usually does so in the erect or 
sitting position, and on the supervention 
of unconsciousness, he collapses to the 
floor and probably turns over on his face. 
A. body stretched out in bed with a wound 
on the throat suggests murder during 
sleep; one on its back on the floor makes 
one think of the possibility of homicide in 
which more than one person has had a 
hand; a body, face downwards, is almost 
certainly of asuicide. The position of the 
body isnotof course an absolute indication 
of the nature of the case but must be con- 
sidered along with other circumstances. 
The body of Rajjan was found lying on 
its face. There was a single incised wound 
about 5" x 2" muscle deep on the right 
side of the neck cutting the trachea, larynx, 
oesophagus and the right cornea of the 
hyoid bone, grazing up to the vertebrae 
and cutting the intervening muscles and 
the external carotid artery. Everything- 
here is consistent with the injury which 
caused death being suicidal. 

Turning to the next charge, the prose- 
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cution has rather more circumstantial evi- 
dence as to the movements of the ac- 
cused and the deceased. It is proved by 
direct evidence that thev both went to 
sleep in the same room, that three other 
students, Shamdeo, Kapildeo and Deben- 
dra were sleeping in the same room, that 
Deberdra was rcused about 3 in the meri- 
ing by something touching his leg and he 
raised an alarm of thief. This brought to 
the place the Lead master with a torch. 
Nocne was seen leaving the room and in 
face of the evidence that the doors were 
shut, it is difficult to imagine how any cul- 
sider could have got in or got out without 
leaving clear marks of bis passage. It 
is ‘true that the head master in laying his 
first information framed it as an informa- 
tion of murder against some one unknown, 
but the facts found as regards tke state of 
the doors seem to me to exclude the pos- 
sibility of this being the work of any out- 
sider. The theory which the prosecution 
seb up was that Sheo Chandra first cut 
the throat of Ramlakhan and then his 
own. Reliance is placed on medical evi- 
dence in the course of which the doctor 
has given his opinion that the injury on 
Ramlakhan was homicidal and that on 
Sheo Chandra suicidal. We have consi- 
dered the descriptions ofthese injuries in 
the medical evidence in the light of the 
observations from Lyon's Medical Juris- 
prudence, which [ have already cited. 
The inquest report on Ramiekhan Singh 
shows that his body was fonnd lying flat 
with face downward on the floor of the 
room, so also we learn from the Sub- 
Inspector, was the position of Sheo Chan- 
dra himself. The two were lying close 
together. Ramlakhan besides a skin deep 
cut on the right middle finger had two in- 
cised wounds on the neck, one of these was 
1" x 7’ skin deep, and the other was the 
severe one which caused his death, i. e. 
an incised wound 5" x ji” muscle deep 
on the right side of the neck cutting the 
larynx and trachea laterally muscles and 
platina of the right side of the neck, and 
. external carotid artery being divided one 
vertebra was grazed. The description fits 
exactly with the charcteristics which, ac- 
cording to Lyon are to be found in suici- 
dal injuries, and it is impossible to say 
that the evidence excludes or indeed ren- 
ders improbable tke view that Ramlakhan 
may have committed suicide. The third 
charge is in respect of the accused's own 
alleged attempt io commit suicide. Itisin 
evidence that he like Ramlakhan was 
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found lying on his face on the floor. The 
razor was on the floor about one cubit dis- 
tant from his right hand. ‘There were three 
injuries on the neck of which two were in- 
cised wounds skin deep and the third was 
an incised wound on the front of the neck 
about 5” x 14" muscle deep cutting the 
larynx and oesphagus and fracturing the 
cornea of the .right hyoid bone. It can 
hardly be coincidence that these injuries 
should agree so closely with this observa- 
tion of Lyon: 

“A suicide may make more than one wound, but 
only one of these will be severe, the remainder 
will be tentative cuts made while he was screw- 
ing up his determination to the point of making 
the final fatal wound.” 

In the case of this accused, medical opi- 
nion also is definitely to the effect that the 
injuries found on him were suicidal in 
nature. In coming to this conclusion the 
Assistant Surgeon had also had regard to 
the direction of the tbird, 1. e. severe in- 
jury on Sheo Chandra’s throat; it wag 
deeper on the left side than on the right, 
the tail of the wound being towards the 
right. This would be expected assuming 
the suicide to have held the weapon in his 
right hand and drawn it across ihe throat 
from left to right. Mr. S5. N. Sahay press- 
es on us the possibility of some outsider 
having made an entrance and committed 
the homicidal assaults on Ramlakhan and 
Sheo Chandra. We have considered his 
argument but do not regard that as a pos- 
sibility. The circumstances all seem to 
point unmistakably to the injuries on Sheo 
Chandra being due to an attempt by him 
to commit suicide. 

I would, therefore, accept the reference so 
far as the charge under s. 309, Indian Penal 
Orde, is concerned and convict Sheo Chandra 
of this charge while acquitting him of the 
charges under s. 302. He is liable on con- 
viction under s. 309 to simple imprison- 
ment for a term which may amount to 
one year. In considering what sentence 
is appropriate, it is materiai te remember 
that the crime was committed on Septem- 
ber 5, 1936, and the accused has been in 
custody eversince, In the circumstances, 
a sentence of simple imprisonment for one 
month from this date will, in my opinion, 
meet the ends of justice, and I would 
sentence him accordingly. 

Varma, J.—I agree. 

D. Reference partly accepted. 


` polilioner is also 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 123 of 1936 
October 27, 1936 
ADDISON AND Din MOBAMMAD, JJ. 
LAL CHAND MEHRA 
AND ANOTHER — PETITIONERS — 
APPELLANTS 
vETSUS 
LOCAL COMMITTEE cp MANAGEMENT, 
GURD WARAS, AMRITSA R—OBJECTOR 
AND OTHERS—RESPONDENT3 

Trust—Creation of — Indefinite trust — Trust by 
way of Dharmarth— Validity—Will — Construction 
—Appoiniment of trustees specifically ' for collecting 
debis—Clause empowering trustees to sell property 
given in dharamarth and spend proceedsin dharm- 
arth— Trustees, whether entitled to manage property 
—Stkh Gurdwaras Act (VIII of 1925), ss. 27, 10— 
Claim under 3.10, must be personal claim—Trust in 
favour. of dharamasla — Notification declaring 
Gurdwara to be Sikh Gurdwara — Trustees, if can 
claim order under s.27 asto who should administer 
trust. 

A trust by way of dharmarth is void for indefinite- 
ness and cannot be enforced. 

Where a will appoints trustees specifically for 
collection of debts due on mortgages and otherewise, 
the clause further authorising them to sell the pro- 
perty given in dharmarti and spend the sale pro- 
ceeds in dharmarth, will not give the trustees 


- power to manage dkarmarth properties. 


A claim under s, 10, Sikh Gurdwaras Act, must be 
a personal cleim and nota claim by 8 trustee 

In cage where a trust is entirely in favour ofa 
dharamsaia, the property belongs to the dharamsala 
and once there is a notilication declaring a Gurdwara 
to be a Sikh Gurdwara, the trustees come in under 
s.27 of the Sikh Gurdwaras Act and can claim an 
order as to who should administer the trust. 

F. O. A. fromthe decree of the Sikh Gur- 
dwaras Tribunal, Lahore, dated November 
25, 1936. 


Messrs. Kharak Singh and L. C. Mehra 
(in person) for the Appellant. 

Mr. Charan Singh, for the Respondents. 

Addison, J..—A claim under s. 10, Sikh 


- Gurdwaras Act, was put in by Mr. Lal 


Chand Mehra, Advocate. He prayed that 
it be declared that the Dharamsala Mai 
Bhaniise not a Sikh Gurdwara but a private 
dharamsala and that other property 
entered in Sch. 2 was the private property 
of Dr. Gurdit Singh for which he had 
created a trust for charitable purposes. 
This petition is headed Lal Chand Mehra 
v. The Shromanit Gurdwara Prabandhak 
Commitiee and is in Euglish. At the 
place for signature the signature of the 
given in English, but 
below the signature of Lal Chand Mehra 
comes another signature in Urdu, that of 
Autar Singh, without any indication that 
another signature was to be made there. 
In the petition no claim was made on 
behalf of Autar Singh and at the place 


LAL CHAND MEHRA V. LOOAL COM. OF M. G, AMRITSAR (LAH) 


- 


173 
where Łe signed, there was no description 
showing that there was another petitioner, 
though such a description was below Mr. 
Lal Chand’s signature. The signature is 
a short scrawl in Urdu. 

It is clear from the proceedings before 
the Sikh Gurdwaras Tribunal that Lal 
Chand was treated as the sole petitioner 
though inthe typewritten copies of the 
proceedings on June 28, it 3s written that 
Sardar Kharak Singh and Mr. Nihal Chand 
Advocates for “petitioners” were present, 
Neither Mr. Nihal Chand nor Sardar 
Kharak Singh held a power of-attorney 
on behalf of Autar Singh so that the 
plural ‘petitioners was obviously put in 
by mistake. Itis not clear when this 
signature of Autar Singa was added ag it 
could have been done at any time. It was 
certainly there before the petition for 
review was put in. This petition for 
review was dismissed by the Sikh Gurdwaras 
Tribunal. 

Mr. Lal Chand claimed a rignt, tille and 
interest in thiee properties unders. 10 of 
the Act. The first was an area of l 
kanals 4 marlas containing a kotha at 
Kot Said Mahmud. The second was an 
area of 71 kanals 18 mailas of land at 
Dhapai. The third was a building at 
Amritsar known as Dharamsala Mai Bhani 
or Bibi Bhani. It may be here mentioned 
that there was a petition under s. 7 of the 
Act which was duly gazetted and there was 
no Petition under s. 8, claiming that the 
institution was not a Sikh Gurdwara. 
This means that under 6.9 ofthe Act 
there should have been a gazette notifica- 
tion to the effect that the Gurdwara was a 
Sikh Gurdwara. Apparently this has not 
yet issued. A petition under s. 10 can 
only be to the effect that the property men- 
tioned is the private property of the 
petitioner or that he has a right, title or 
interest in it. 7 

Mr. Lal Chand claimed a right, title or 
interest by reason of a will dated June 
30,19:0. It was executed shortly before 
Dr. Gurdit Singh died. The petitioner 
claimed as trustee under this will and 
that was the only claim which he put 
forward. Tue Tribunal has held that the 
building known as Dharamsala Mui Baani 
is not disposed of by the will. 

As regards the urea of 18 kanals 4 malas 
the Tribunal gave Mr. Lael Chand a 
declaration that he as tiustes could 
manage and sell it and apply the procecds 
to charity and that as regards the plot of 
land measuring 71 kanals 18 marlas 
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he could sell it as trustee and apply 
the proceeds to meet the expenses of the 
Dharamsala ‘Bibi Bhani in accordance 
with the provisions of the will. Against 
this decision Mr. Lal Chand and Autar 
Singh have preferred one appeal and the 


Local Gurdwara Committee, another 
appeal. 
The will is the only document on which 


the claim of Mr. Lal Chand 
We agree that there is nothing in the 
will giving any right either to Mr. Lal 
Chand or Autar Singh with respect to the 
dharamsala proper. With respect to the 
first area of 18 kanals 4 marlas the pro- 
Visions of the will are as follows : 

“I have given the kotht with the compound and 
the land attached thereto by way of dharmarth 
the trustees are entitled to sell the same if they 


consider that proper and to spend thesale money 
in dharmarth.” 

Upto this stage in the will thereis no 
mention of any trustees. Two trustees, 
however, are mentioned later onin the 
following words : 

“As regards the amounts in connection with 
mortgage deeds and lands due to me from debtors 
IL appoint two persons, Mr. Lal Chand, Earrister, 
and Jetha Ram alias Jetha Mal, who is my relative, 
as trustees, and empower them to realize the 
above-mentioned amounts from the debtors through 
ae Court or otherwise, The money will be spent as 
under.” 


Then follows the details as to how this 
money isto be spent. The will then pro- 
ceeds : 

“Out of the remaining income they will start a 


langar (free kitchen) at the dharamsala in my 
name, 


management of the pujari unless he is dishonest.” 

It is arguable whether these trustees 
appointed for the collection of debts due 
on mortgages and otherwise were speci- 
fically empowered to deal with tke im- 
movable property which was given in 
dharmarth as their appointment appears 
to have been specifically made for the pur- 
pose of collection of debts. At the same 
time itis said tarlier in the will before 
the trustees were appointed that the 
trustees could sell the area of 18 kanals 
4 marlas if they considered that proper 
and to spend the sale money in dharmarth. 
liven this clause, however, does not give 
them power to manage the property : it 
only gives them power to sell. This 
question, however, need not be further 
considered as the trust if void, if it 
exists, by reason of indefiniteness. It 
has been held by the Privy Council and 
by all the Courts that a trust by way of 
dharmarth cannot be enforced. It fol- 
lows that the claim of Mr. Lal Chand in 


is founded. 
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respect of this area of 18 kanals 4 marlas 
must be dismissed: as he has no right, 
title or interest init. Itis not for us to 
find inthese proceedings whois the per- 
son interested and in fact there is no 
material before us to come to anysuch 
conclusion. 

This leaves the area of 71 kanals 18 
marlas at Dhapai. This is given by the 
will to the dharamsala and it is ex- 
pressly ordered that the property shall 
be mutated in favour of the dkaramsala. 
All that the trustees were allowed to do in 
connection with this property was to sell 
it if they saw that the dharamsala was 
notderiving any benefit from the land. 
Mahant Asa Singh, whose successor Autar 
Singh is, was given power to get the land 
mutated in favour of the dharamsala and 
it was stated that the property was 
dedicated tothe dharamsala as long as it 
existed. Here again, therefore, the trus- 
tees had no power of management though 
they were empowered to sell the land if 
no income could be derived from it. 
There is no evidence that no income can be 
derived from it,so thatthe trustees cannot 
be said to have any connection with the 
land at present. 

Apart fromthat, we areclear that such 
a claim does not lie under s. 10, Sikh 
Gurdwaras Act. A claim under that 
section must be a personal claim and not a 
claim by a trustee. It has already been 
shown thatthe property was dedicated to 
the dharamsala and it was ordered thatit 
should be entered in the name of the 
charamsala. It is, therefore, the property 
ofthe dharamsala, Provision is made for 
trusteesins. 27 of the Act. Once there 
has been a notification, declaring a 
gurdwara to be a Sikh Gurdwara, the 
trustees come in under the provisions of s. 27, 
Sikh Gurdwaras Act, and can claim an 
order as to who should administer the 
trust. Asthe trust is entirely in favour 
of the dharamsala with respect to the 
71 kanals \8marlas of land, it would 
seem to follow under the provisions 
s. 27 (2) of the Actthatthe Tribunal 
would have to order that the Committee 
of the gurdwara should manage the pro- 
perty but this question does not arise at 
the present time. 

With respect to the appellant Autar 
Singh it wascontended that;his claim had 
not been disposed of, As already shown 
he made no claim though it was stated in 
para.8 of Mr. Lal Chand’s petition that 
after Bhai Asa Singh's death which took 
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place in 1926, his Chela Bhai Autar Singh 
was appointed in his place to discharge 
the same duties as his guru. There was 
no claim by Autar Singh, however, that 
the dharamsala was his. The only claim 
was by Mr. Lal Chand Mehra that it was 
a private dharamsala of which he was the 
trustee. As already held, however, the 
will gives him no power or control over 
the dharamsala. Nor is there any evi- 
dence that the dharamsala belongs to 
Autar Singh, who is only the mahani at 
best. ; 

For the reasons given we dismiss Appeal 
No. 126 of 1936, with costs and accepting 
Appeal No. 136 of 1936, with costs through- 
out, we set aside the decree of the Tribunal 
and dismiss the claim petition put in under 
s.10 of the Act. 

D. Order accordingly. 


t 





PATNA HIGH COURT 
Criminal Revision Petition No, 321 of 1937 
August 13, 1937 
ROWLAND, J. 
BASUDEO LAL—ComMPLaINANT—- 
PETITIONER 


VETSUS 
BINDESHRI PRASAD AND OTHERS— AOCUSED 
— OpPPOsITE Party. 

Penal Code (Act XLV of 1860), s. 427—Mortgage 
property purchased by mortgagee decree-holder in 
execution— Property consisting of land and vats for 
manufacturing indigo—Mortgagors demolishing vats 
before confirmation of sale--Offence under s. 427, held 
commitied. 

Mortgages decree-holder purchased the mortgaged 
property, consisting of land and buildings contain- 
ing vats for manufacturing indigo, in execution. Be- 
fore the confirmation of the sale the mortgagors demo; 
lished the building and removed the vats and mate- 
rials. They were acquitted of an offence under s. 427, 
Penal Code. The Magistrate thought that as manu- 
facture of indigo had been discontinued for some years 
and the vats bad been standing idle, it was not an 
offence of mischief to destroy them. He was also in- 
fluenced by the fact that the sale had not yet been 
confirmed and become final : 

Held, that the sale proclamation showed that along 
with the land andthe bungalow, the outhouses and 
vats were also sold, and it was not clear how anyone 
could imagine thatthe vats were not property and 
that demolition and removal of the vats was not 
destruction of the property within s. 427, It made no 
difference, therefore, thatthe sale had not been con- 
firmed and indeed it would have madeno difference 
K the legal position if the sale bad not yet taken 
place. 

Cr. R. P, from an order of the Sub Deputy 
Magistrate, Beguserai, dated May 8, 1937. 

Messrs. Kapildeo Narain Lal and Rama- 
nugrah Prasad, for the Petitioner. 

Messrs. D. C. Varma and Kameshwar 


Dayal, for the Opposite Party. 
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Order.—tThe petitioner was the com- 
plainant who alleged that the opposite party 
had committed offences punishable under 
ss. 206 and 427, Penal Code, and the oppo- 
site party, who are four in number, were 
put on their trial under s, 427, Penal Code, 
before a Sub-Deputy Magistrate with 
second class powcrs. They were not put on 
their trial for the alleged offence under 
s. 206 because the alleged offence was said 
to have relation with preceedings in a 
Civil Court and the Civil Court had not in- 
stituted any complaint. The complainant 
is the agent of a party who held from the 
opposite party mortgage of certain property 
and obtained a preliminary decree on his 
two mortgages in 1932 and a final decree in 
April 1936 for sale of the mortgaged pro- 
perties in pursuance of which sale was held 
on December 19, 1936, and the petitioner’s 
master became the purchaser. The pro- 
perties were some land and buildings stand- 
ing thereon, and it is said that on January 
10, 1937, the opposite party with labourers 
were getting vats and pressing house de- 
molished and materials removed. On protest 
by the petitioner, two of the opposite party 
threatened to beat him and chased him away. 
The Magistrate thought that as manufacture 
of indigo has been discontinued for some 
years and the vats had been standing 
idle, it was not an offence of mischief to 
destroy them. He was also influenced by 
the fact that the sale in favour of the peti- 
tioner’s master had not yet been confirmed 
and become final. He observed slight 
discrepancies in the prosecution evidence as 
to the particular acts to he ascribed to indi- 
vidual accused and he thought the prosecus 
tion case to be doubtful and acquitted all 
the accused. The learned Magistrate does 
not appear to have observed Illus, (d) to 
s. 425, Penal Code, which runs thus: 

“A knowing that his effects are about to be taken 
in execution in order to satisfy adebt due frum him 
to Z, destroys those cfiects, with the intention of 
thereby preventing Z from obtaining satisfaction of 
the debt, and of thus causing damage toZ. A has 
committed mischief.” 

It made no difference therefore that the 
sale hadnot been confirmed and indeed it 
would have made no difference to the legal 
position if the sale had not yet taken place. 
In fact the petitioner's master had acquired 
an interest in the property long ago at the 
very time when the mortgage in his favour 
was executed, for a mortgage is stated in 
s. 58, Transfer of Property Act to be the 
transfer cl an interest in specific immov- 
able property. The sale proclamation shows 
that along with the land and the bunga- 
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low, the outhouses and vats were also 
sold, and itis not clear how anyone could 
imagine that the vats were not property 
and that demolition and removal of the vats 
was nol destruction of the property. 

The learned Magistrate seems to have 
made for the accused a defence which they 
did not set upfor themselves af the trial. 
They, in their written statement, have no- 
where denied their presence at the place 
where the alleged demolition of masonry was 
proceeding, and if they had, it would 
have been simple for the prosecution to 
examine as a witness (which ought in fact 
to have been done) Mr. N. N. Ganguli, 
Sub Deputy Magistrate, who made a local 
inquiry on January 14, 1937, and found that 
some ofthe accused persons were in fact 
present and supervising the demolition and 
removal of these masonry Vats by labourers 
in their presence. The Magistrate was 
quite wrong in his opinion that the dispute 
wasonlya civil one andhas not appreciated 
the questions which it was for him to try. 
Although this Court does not ordinarily 
inteifere in revision with judgments of ac- 
quittal, unless there has been gross error or 
grave injustice, I think this is a case in 
which I cannot allow the order of the 
Magistrate to stand. The acquittal is set 
acide and afre-trial ordered. It would per- 
haps be as well if arrangement were made 
for the hearing to be before a more ex- 
perienced officer, but I leave that to the 
discretion of the Magistrate. 

Re-trial ordered. 


RANGOON HIGH COURT 
Criminal Miscellaneous Application No. 26 
l of 1937 
May 17, 1957 
MAOKNEY, J. 
HTYE YAR—APPLIOANT 
VETSUS 


Tang KING—OprrosiTgs PARTY 

Criminal Procedure Code (Act V of 1898), s. 497— 
Complaint under s. 409, Penal Code~—No preliminary 
enguiry—Issue of warrant of arrest merely in sworn 
statement of complainant—Propriety of—Bail, if 
should be granted. | 

On a complaint under s. 409, Penal Code, the 
Magistrate should hold a preliminary enquiry before 
issuing a warrant of arrest, He should not issue it 
merely on a sworn statement of the complainant, 
without asking him how le propesed te prove his 
allegations. 

Held, that where the Magistrate issues warrant of 
arrest without any preliminary inguiry, the accused 
should. be granted bail. Henderson v Jimperor (1), 
H.M. Boudville v. Emperor (2) and Emperor v. Nga 
San Hiwa (8), referred to, 
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Ur. Misc. A. from an order of the 
Sa Judge, Hanthawaddy, dated April 
1937. 

Mr. Chan Htoon, for the Applicant. 

Mr. Ba Maung, for the Respondent 
(U Tun U). 

Order.—On February 19, 1927, one U 
Tun U filed a complaint against -the 
applicant Htye Yar under s. 409, Indian 
Penal Code, alleging that he had entrusted 
the applicant with a large quantity of 
paddy for sale and that the applicant had 
sold this paddy but had misappropriated 
the proceeds amounting to nearly Rs. 5,000, 
The complainant was examined cn oath. 
In his statement he adheard tothe allega- 
tions in his written complaint. He stated 
that the applicant had put him off from time 
to Lime and that he had learnt that he had 
received the price of the paddy in full. 
The complainant was not asked and did 
not state how he proposed to prove the 
allegations. The Magistrate held no pre- 
liminary enquiry but directed the issue of 
a warrant of arrest forthwith. ‘The appli- 
cant surrendered to Court on April 6, 
1937, end applied fur bail. Tne Magistrate 
refused togrant bail as he felt that it 
was not open to him to doso if there were 


reasonable grounds for believing the 
accused to be guilty. Apparently the point 
was urged before him that there was 


nothing but the sworn statement of 
the complainant before him; but he remark- 


“It cannot be said that the uncorroborated testi- 
mony of complainant alone is not sufficient to warrant 
aconviction ifthe Court believe it.” 


Quite so; but atleast before the Court 


believes it, the accused must have had the 


opportunity of subjecting the complainant 
to Gross-examination. The offence is 
alleged tohave been committed at the 
end of October 1926, so that there was con- 
siderable delay inthe filing of the com- 
plaint. In a case of this nature it would 
have been a wise precaution on the part 
of the Magistrate to have “held a prelimi- 
nary enquiry before issuing a warrant of 
arrest. lt appears that there is nothing 
but the statement of the complainant, 
entirely unsupp-ried by any evidence 
whatsoever; and in the particuiar cireum- 
stances of this cuse while there muy be 
reasonable grounds fur believing that an 
enquiry should be held into the matter, L 
canno: see how there can yet appear to be 
reasonuble grounds for believing that 
the accused is guilty of the offence with 
which he has been charged. An additional 
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-hardship has been inflicted on the appli- 
cant because’ even yet the enquiry has not 
begun and will not begin until June 3, 
the reason being that the complainant has 
been, so it is said, too ill to attend Ccurt. 
In these circumstances it appears io me 
that there are good reasons for admitting 
he applicant to bail. The learned Sessions 
Judge in refusing the application to grant 
bail has referred to the case in 
Henderson v. Emperor (1). This case was 
approved in H. M. Boudville v. Emperor 
(2) but was overruled in part in Emperor v. 
Nga San Htwa (3) In the latter case it 
was held that though the discretion given 
by s. 498 is absolute the High Court must 
exercise it judicially : 

“and sincethe Legislature has chosen to entrust 
the initial stage of dealing with question of bail 
to Magistrates, and while giving Magistrates an 
unfettered discretion of granting of bail in all cases 
except two classes, t. e. cases punishable with 
death andcases punishable with transportation 
for life, the High Court ought not to grant bail in 


such cases except for exceptional and very special 
reason,” 


On the applicant's furnishing bail in 
Rs. 5,000 with two sureties jointly and 
severally in the like amount for his appear- 
ance before the Court when required in 
connection with the complaint laid by 
Maung Tun U against him in Criminal 
Regular Trial No. 97 of 1937 of the Second 
Additional Magistrate, Rangoon, to the 
satisfaction of tne said Second Additional 


Ep Rangoon, he shall be releas- 
ed. 
D.) Application allowed 


(1)'6 L B R172; 19 Ind. Oas. 171; 14 Cr, L J 171, 
(2) 2 R 546; 85 Ind. Vas. 43; A I R1925 Rang. 129; 
26 Cr; L J 427. 


(3) 5 R 276; 104 Ind, Cas. 101; A I R1927 Rang. 
205; 28 Or, L J 773. 
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__. NAGPUR HIGH COURT 
‘Criminal Revision Application No. 245 
of 1936 
November 4, 1936 
STONE, C. J. AND NIYOGI, J. 
,Aflterwardsy 
January 19, 1937 
GRILLE, J. 218 
RAGHUNATHMAL—AppLiosnT 
versus 
PATIRAM—Non-A ppiicant 
Criminal Procedure Cole (Act V of 1898), ss. 439, 
425 (1), (aj—~Revision against acquittal by prinate 
complainant, if can be entertained—Criminal trial— 
Judgment—Appellate judgment based on irrelevant 
matters and entirely on Police Report—Appeal held 


should be re-heard—Notice of appeal, if should be 
Given to complainant, 
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Per Stone, C. J. and Niyogi, J., (Bose, J., contra, in 


Order of Reference), The High Court can entertain an 
application for revision against an order of acquittal 
at the instance of a private complainant. The power 
appears to be expressly given by s, 4389 as read with 
s. 423(1) (a) of the Oriminal Procedure Code, as 
limited by s. 139 (4). President Municipal Committee, 
Bilaspur v. Bansidhar Bani (1) and Kishen Singh 
v. Emperor (4), relied on. 

Per Grille, J. (in Final Order). There is nu provision 
in the Code of Oriminal Procedure for allowing the 
complainant to be heard when the Crown does not wish 
to argue the case. It is, however, open to the Appellate 
Court to hear the complainant in suitable cases, and a 
discretion in this matter is left to the Appellate Court. 

Held, that the judgment of the Appellate Magis- 
trate was based almost entirely on the ground that 
the Sub-Divisional Magistrate had no business to 
find that there was a prima facie case unders. 354, 
Penal Code, andthat he should have dismissed the 
complaint entirely on the Police Report, and he 
had quoted a considerable portion of this report 
almost verbattmin support of his opinion. As a 
criticism of the finding ofthe trial Gourt, in which 
Court a fully considered judgment was written, it 
was entirely irrelevant, andthe appeal should have 
been heard on the evidence adduced and the reasons 
advanced inthe trial Court alone. The conclusion 
that was reached by the Police Officer who made 
the inquiry was irrelevant for the purpose of the 
District Magistrate's consideration, as was also the 
fact that persone were called as witnesses for the 
prosecution whowere not examined by the Police 
Officer. If the criticism was intended to apply to 
the trying Magistrate, it was improper, as the stry- 
ing Magistrate had no business whatever to look 
at the case diary. The District Magistrate was fur- 
ther in error in holding thatthe lower Court should 
take into consideration the evidence of the complain- 
ant, which was entirely hearsay. Theres was no 
ground whatever for the assumption that the husband 
must have reproduced what his wife told him and 
that, therefore, the statement was very material. 
Neither did it necessarily follow that, if the woman's 
complaint under s. 392 was false, ber complaint 
under s. 354 was also false. There was no discussion 
of the case at all, andthe Appellate Court had been 
entirely led away by the fact that the Police came 
to the conclusion that there was no morethan a pre- 
paration to commit an offence under s. 354 of the 
Penal Code, Taking all these considerations into 
account the appeal shuuld be re-heard. 


Cr. R. App. against the order of the Oourt 
of the District Magistrate, Drug, dated May 
8, 1936, in Or. A No. 18 of 1930, reversing 
that ot the Court of the Naib-Tahsildar 
and Magistrate,Second Olass, Balod, dated 
April 4, 1936, in Ur. C. No. 28 of 1935. 


Order of Reference to a Division 
Bench ous 

Bose, ¢.—(July 1,1936)-——-The question in 
this case is- whether I can entertain an 
application for revision by a private com- 
Plainant against an order of acquittal. 
Gruer, A. J.C. decided in President Munt- 
cipal Committee, Bilaspur V. Bansidhar Banı 
(1), after a careful examination of tne 
authorities that such an application lies. 

(D) 31N L R 261; 157 Ind. Cas,,g78l 38 R N 64; 36 
Or. L J 1336, 
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Sitaram v. Tilokchand (2) is to the same 
effect. As against this I considered in 
Criminal Revision Nos. 78 of 1936 and 
51 of 1936, which have been reported in 
Kartik Ram v. Emperor (3), that it does 
not, and that the Nagpur decisions will 
require re-consideration. 

1 need not repeat what I said there 
although my remarks were then obiter, for 
as at present advised, I am still of the same 
opinion. In my opinion their Lordships 
of the Privy Council have expressly decid- 
ed in Kishen Singh v. Emperor (4) that 
“The only method by which it would be 
possible to obtain a  conviction......would 
be by an appeal by the Government against 
the acquittal.” In the circumstances, with 
the utmost respect tothe learned Judges 
who hold a contrary view, I cannot see 
how it is opento the Courtsin India now 
to take a different view. 

However, it has always been the practice 
in these provinces to entertain such ap- 
plications in suitable cases, and since 
Gruer, J. carefully considered the Privy 
Oouncil ruling along with other decisions 
when he was Additional Judicial Commis- 
sioner, I feel the point should be autho- 
Titatively settled by a Division Bench of 
two Judges. The point is of importance 
and arises quite frequently. Itis undesir- 
able that Judges of this Court should 
take different views on. a question of this 
kind. I, therefore, state the question for 
consideration as follows:— 

“Oan the High Court entertain an application for 
revision against an orderof acquittal at the instance 
of a private complainant.” 

The case will be placed before the Chief 
ae for sanction under the proviso to 
r. 14. 

Opinion 

Stone, C. J. and Niyogi, J.— (November 
4, 1936)—-In our opinion, the answer to the 
question referred is in the affirmative. 
The power appears to be expressly given 
by s. 439 as read’ with s. 423 (1) of the 
Oriminal Procedure Code, as limited by 
s. 439 (4). The limitation aforesaid is 
stressed in Kishen Singh v. Emperor (4) as 
noted in President Municipal Committee, 
Bilaspur v. Bansidhar Bani (1). 


(2) 28N L R298; 141 Ind. Oas. 273; Ind. Rul. 
(1933) Nag. 55; ALR 1933 Nag. 36; 34 Or. L J 145; 
(1933) Or. Cas, 78. 

(3919 NL J 158; 167 Ind. Cas. 569; 9R N 202; 38 
Cr. LJ 433; AI R1937 Nag. 123. 

(4) 50 A 722; 111 Ind. Cas, 332; A I R 1928 P C254; 
29 Cr. LJ 825; 50 W N 911; 28L W 396; (1928) M 
“WON 749; 29P LR575;33 OW N1; 48 OL J 397; 
30 Bom. L R1572;55M L J 786; 65 IA 390; 26 A L 
J 1099 (P 0). l 
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Mr. S. P. Kotwal, for the Applicaut. 
Mr. E. M. Joshi, forthe Non-applicant. 
Order 

Grille, J—Tte complainant, wko is the 
applicant before me, brought a complaint 
in the Court of the Sub-Divisicnal Magis- 
trate at Drug that the non-applicangt Patiram 
had been guilty of offence under es. 392° 
and 354 of the Indian Penal Code, against 
his wife. As the offences were cognizable 
and the complainant had stated that he 
had made a report to the Volice which 
had no effect, the Sub-Divisional Magis- 
trate doubting the complaint’s story ordered 
an investigation by the Police under s. 
202 of the Criminal Procedure Cede. On 
the report of the Police the Sub-Divi- 
sional Magistrate decided ihat there was 
no case under s. 392, but that there was 
a case under £. 354. The cuse was trans- 
ferred to a lower Court. After the pro- 
ceedings in that Court had lasted for a 
considerable time, the case was transferred 
on an application made to the Sub Divi- 
sional Magistrate to another Court of a 
Second Class Magistrate, and there the 
non-apPplicant Patiram was convicted and 
sentenced to a fine of Rs. 50. On appeal the 
District Magistrate reversed the order, 
and the complainant has now come to this 
Court asking that the order of acquittal 
should be set aside on the ground that 
the judgment of the Appellate Magistrate 
is no judgment, and that the case should 
be returned to him fora proper decisicn. 

This revision application has been pend- 
ing for a considerable time, as my learned 
brother Bose, J. was in doubt whether this 
Court could entertain an application for 
revision against an order of acquittal at 
the instance of a private complainant, and 
the matter was referred to a Bench of 
this Gourt, which decided that the question 
must be answered in the affirmative. 

After hearing the parties I have come 
to the conclusion that the order of acquit- 
tal must be set aside and the appeal re- 
heard. The judgment of the Appellate 
Magistrate is based almost entirely on 
the ground that the Sub-Divisional Magis- 
trate had no business to find that there 
was a prima facie case under s. 354 and 
that he should have dismissed the com- 
plaint entirely on the Police reports and 
he has quoted a considerable portion of 
this report almost verbatim in support of 
his opinion. As a criticism of the finding 
of the trial Court, in which Court a fully 
considered judgment was written, 1t 18 
entirely irrelevant, and the appeal should 


. Gourt alone. 


a 
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have been heard on the evidence adduced 
and the reasons advanced in the trial 
The conclusion that was 
reached by the Police Officer who made 
the inquiry was irrelevant for the purpose 
of the District Magistrate’s consideration 
as is also the fact that persons were 
called as witnesses for the prosecution who 
were not examined by the Police Officer. 
When the learned District Magistrate says 
that “the lower Court did not even examine 
the case diary, but merely passed an 
arbitrary order which has resulted in_ so 
much waste of time”, I presume the Dis- 
trict Magistrate is criticizing the Sub- 
Divisional Magistrate and not, as one might 
suppose from the phrase “the lower Court”, 
the trying Magistrate. If the criticism is 
intended to apply to the trying Magistrate, 
it is improper, as the trying Magistrate 
had no business whatever to look at the 
case diary. He was dealing purely with 
the complaint, and the action of the Sub- 
Divisional Magistrate before the complaint 
was transferred to the trying Magistrate 
was no concern of the latter's at all. The 
District Magistrate is further in error in 
holding that the lower Court should take 
into consideration the evidence of the com- 
Plainant, which was entirely hearsay. There 
is no ground whatever for the assump- 
tion that the husband must have reproduc- 
ed what his wife told him and that, there- 
fore, the statement is very material. The 
husband may very well have exaggerated 
what his wife said. Neither does it neces- 
sarily follow that if the woman's com- 
plaint under s. 392 is false, her com- 
plaint under s. 354 is also false. It may 


be; but the truth or falsity of her state- 


ment has to be deduced from the surround- 
ing circumstances, and to state that “a 
witness should not be partially believed 
and partially disbelieved” is pronouncing 
a dictum which cannot possibly be upheld. 
On the merits of the case all that the 
learned District Magistrate says is: “I have 
carefully gone through the whole evidence 
and I find thatI cannot agree with the 
conviction,” and later on “I have gone 
through the depositions of the prosecution 
witnessess and I find that there are many 
discrepancies in their statements. The case 
is certainly of a doubtful nature.” This is no 
discussion of the case at all, and the Appel- 
late Court has been entirely led away by 
the fact that the Police came to the conclu- 
sion that there was no more than a pre- 
paration to commit an offence under s. 354 
of the Indian Penal Code. 
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It cannot be? said, in view of the fact that 
the parties were on highly inimical terms, 
that the Sub-Divisional Magistrate was not 
justified in considering that the Police 
report may have fallen short of an accu- 
rate account of the circumstances in respect 
of s. 354 and that the complaint should be 
entertained and the case tried. 

The District Magistrate will now re-hear 
the appeal with strict advertence to the 
case as presented in the Court of the 
trying Magistrate and to the evidence 
there produced. I may add that it has 
also been urged before me that the District 
Magistrate committed an illegality in not 
giving notice to the complainant in this 
case. There is no provision in the Code of 
Criminal Procedure for allowing the com- 
plainant to beheard when the Urown does 
not wish to argue the case. It is, however, 
open to, the Appellate Court to hear the 
complainant in suitable cases, and a dis- 
cretion in this matter is left to the Ap- 
pellate Court and it is for the District 
Magistrate's consideration whether in the 
circumstances of this case he should not 
allow the complainant to be represented. 

I accordingly set aside the order of 
acquittal and direct that the appeal be re- 
heard as indicated. 

D. Order set aside. 


apen ink AANE Nagan 


RANGOON HIGH COURT 
Oriminal Appeal No. 67 of 1937 
March 25, 1937 
Mya Bu AND Spareo, JJ. 
EMPEROR—PROSEOUTOR 
versus 


NGA KYAUK SEIN—RESPONDENT 

Penal Code (Act XLV of 1860), s. 304, Part J~ 
Case on border line between murder and culpable 
homicide not amounting to murder ~Doubt as to in- 
tention—Accused should be given benefit of this 
doubt. 

Where the injury results in death and the case is 
onthe border line between an intention to cause in- 
jury merely likely to cause death and an intention 
to cause injury such as is sufficient in the ordinary 
course of nature to causo death and it is not freg 
from doubt that the accused had the latter of these 
two intentions in attacking the deceased, he must be 
given the benefit of this doubt and he must be held 
to have intended merely to cause injury likely to 
cause death. The offence committed by him is, there- 
fore, culpable homicide not amounting to murder, LP. 
182, col. 1.] | 

Cr. A. against an order of the Sessions 
Judge, Hanthawaddy, in Sessions Tria] 
No. 13 of 1936. 

Mr. Tun Byu, The Assistant Govern- 
ment Advocate, for the Crown. 

Mr. D. R. Mitter, for the Respondent, 
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Mya Bu, J.—This is an appeal against 
an acquittal. The charges on which the 
réspondent was tried were those of murder 
of his wife, Ma Mya Nyun, punishable 
under s. 302, Indian Penal Code, and of 
attempting to commit suicide under s. 309. 
- There is no direct evidence of either of the 
offences, but the prosecution relies on 
circumstantial evidence. The question for 
consideration is whether the proved facts 
of the case lead necessarily to the conclu- 
sion that the appellant committed either 
or both of the offences. The learned Ses- 
sions Judge found that the facts proved by 
the prosecution were as follows: 

“Kyauk Sein and Ma Mya Nyun lived at Dalla 
Pyinmagon which is about a day's journey by 
launch from Hpagu where the occurrence took 
place. On March 24, 1936 they came to the 
house of Ma Sein Tint and her husband So Hla 
at. Hpagu and stayed with them for several days. 
On April l, 1936, while they were still stay- 
ing there, So Hla and his wife left their house, 
and went outside the village to fry some cakes. 
When they left, Kyauk Sein and his wife were 
seen at a shop or stall buying some bazaur. Thos 
the house was left empty, or at any rate apparently 
empty. The time was then about 8-300r Y A. m. 

At about noon the cake frying party returned. 
Just before they returned, however, a girl named 
Ma E Kyi, who with others was engaged onsome 
dhani roof work at a neighbouring house, heard 
the sound of don, but she could not say from 
where it came. Shortly afterwards Ma Sein Tint 
arrived back ahead of the others and Ma E Kyi 
told her about this sound of don. Ma Sein Tint 
then went into her house and discovered Kyauk 
Sein lying on his back at the top of the stairs 
with blood on his body. On seeing this she was 
frightened and xran out calling ‘come, come.’ 
Just then her husband arrived and she told him 
about the blood in the house and he went straight 
off to make a report to the headman without 
entering the house. The headman came with 
others and when they arrived at the house they 
found Kyauk Sein near the entrance of the house 
downstairs with his throat cut. The headman 
questioned him, but could get no reply except 
that Kyauk Sein pointed upwards with his hand. 
The headman and his two companions Ba Tun 
and Than Maung went upstairs and found 
Kyauk Sein’s wife Ma Mya Nyun lying dead on a 
bed. The bedding was covered with blood and 
near the bed on the floor a blood-stained knife 
which was used in So MHla's kitchen was found. 
Ma Mya Nyun’s dead body and Kyauk Sein were 
then taken to the Syriam Police Station and the 
hospital.” 


According to the medical evidence, Ma 
Mya Nyun’s death was due to throttling 
and it is stated by the Assistant Surgeon 
of the Syriam Hospital that the injury on 
the respondents neck must have been 
caused by the respondent himself and by 
no other person. The injuries on Kyauk 
Sein were (1) an incised wound, 6 inches 
by three-fourth of an inch by one inch deep, 
on the front of the neck, just abcve the 
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hyoid bone, running from left to right, and 
slightly upwards and outwards, and (2) 
small abrasions in front of the abdomen 
at its upper half. some semicircular, and 
some of irregular shapes. These abrasions 
could be caused ‘by ringer nails. On the 
dead body of Ma Mya Nyun there were 
multiple small abrasions on the front and 
sides of the neck. On internal examina- 
tion, the Assistant Surgeon found wat 
there was bruising of the tissues under- 
neath the skin of the sides and front of 
tha neck. There was also bruising on 
the upper part of the windpipe. ‘There 
was no fracture of cartilege of the neck. 
There was small haemorrhage in the sub- 
stance of the lung, specially marked at 
both the bases of the lung. Other internal 
organs were congested. Death was due 
to asphyxia as a result of throttling. In 
coming to the conclusion that the injury 
on the respondent's neck must have been 
caused by the respondent himself, the 
medical officer laid emphasis on the fact 
that the wound was caused by a drawing 
motion and not by a chopping motion of 
the knife and that if the wound was 
homicidal it would have been deeper. 
There is also evidence to the effect that 
some days before the occurrence (about 
fifteen or twenty days before) the respon- 
dent had complained of his wife going off 
with another man named Kya 
On this point the truth of the evidence 
of one Kyaw Han of Pangadaung village, 
to the efect tnat the respondent, saying 
that his wife had gone away with another 
man, asked him to show the house of the 
headman, and that he showed the respon- 


Myaing. - 


dent the headman’s house, is admitted by ~ 


the respondent in his examinaticn by the 
committing Magistrate. 

The respondent’s answer to the charges 
is to the effect that while the other 
inmates of the house were away, he and 
his wife fell asleep on the upper storey of 
the house and so he did not know what 
happened until he regained consciousness 
after he arrived at the hospital. That 
the injury on the respondent’s neck was 
inflicted while he was af or about the 
bed in which his wife was found lying 
dead on the arrival of the headnian is 
not open to doubt, because when the 
headman came it was found that the 
bedding was covered with blood and 
near the bed on the floor was found the 
blood-stained knife which must have been 
the weapon used inflicting the wound 
on the respondent’s neck. The learned 
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Sessions Judge, while recognizing the pro- 
bability of a murderer employing a chop- 
ping action in cutting the vietim on the 
throat with a knife, considered that he 
might also draw the knife across the 
throat of a sleeping man. Further, the 
learned Sessions Judge was not satisfied 
“that the possibility of some one entering 
the house and altacking the couple has 
been shut out by the proved facts of the 
‘case and that the respondent and his wife 
having apparently made up since the res- 
pondent’s complaint that she had gone 
away with another man, there was motive 
for the respondent's causing his wife's 


death. For these reasons the trial Court - 


found that the charges were not establish- 


ed against the respondent beyond all reason- 
able doubt. 


It is true that the nature of the wound 
on the respondents neck is not sufficient 
to preclude the possibility of its having 
been homicidal and it is true that the pos- 
sibility of some one entering the house by 
one of the windows on the ground floor 
exisis. According to the evidence, one of 
the two doors ın front was shut and the 
door leading from the back wall of the 
house into the kitchen at the back and 
the door at the back of th- kitchen were 
shut and bolted. The windows of the 
upper storey of house were also shut 
and most probably bolted. But there is 
no evidence that the windows on the sides 
of the house on the ground floor were shut 
and bolted. The cumulative effect of the 
circumstances of the case, however, is 
such as to lead one necessarily to the con- 
clusion that the causing of the death of 
Ma Mya Nyun andthe causing of the cut 
on the respondent's neck were not the 
work of anyone but the respondent. The 
knife used in inflicting the wound on the 
respondent's neck was that belonging to 
the house and was one which was usually 
kept in the kitchen of the house, so that 
if some one from outside had entered the 
house and 
throttling her, lie would haye to go to the 
kitchen after doing the deed to get the 
knife with which the respondent was sub- 
sequently cut, for if he had the knife at 
the time of his attack on Ma Mya Nyun, 
it is inconceivable that he would commit 
the assault on Ma Mya Nyun by throttling 
her and not by usingthe knife upon her. 
While she was thus being attacked, it is 
impossible to conceive that she did not 
struggle and any struggle that there was, 
must have awakened the respondent even 
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if, as he says, he was asleep at the time. 
Further, it is impossible to believe that 
when he was cut on the neck by the 
assailant he did not wake up from his 
sleep to know that he was cut and if he 
was awakened he must necessarily have 
known the fact of the assailant withdraw- 
ing from the place at which the respond- 
ent wus attacked. The respondent's ex- 
planation that he was rendered uncon- 
scious by the cut on the neck is absolutely 
incredible and is possitively negatived by 
the evidence of the Assistant Surgeon. 
The theary of some one entering the 
house for the purpose attacking the res- 
pondent and his wife is rendered highly 
improbable by the fact that the knife used 
was not a knife brought from outside and 
it is impossible to believe that any one 
entering the house for the purpose of at- 
tacking the respondent and his wife had 
not armed himself with a weapon for the 
purpose although he took the trouble of 
stealing into the house. It must also be 
borne in mind that some one from without 
entering the house and after committing 
the foul deeds leaving the house is a bare 
possibility which is inconsistent with what 
one would expect to find in the ordinary 
course of human conduct. There are houses 
on either side of the house of Maung So 
Hla. There is a house opposite that of 
Maung So Hla in front, in front of which 
Ma E Kyi, Ma Chit, Ma Bu Ma and Ma 
Pwa Nyun were doing some work. It is 
highly improbable that in broad daylight 
one would have been daring enougn to 
enter the house by some window on the 
site to commit the foul deeds in the hope 
that his entry or exit would not be noticed 
by those on the neighbourhood. When the 
respondent, who was in a position to know 
the fact, if it was a fact, thata third per- 
son had committed the deed, himself does 
not allege that it was done by such third 
person, but explains by a false story of 
being rendered absolutely unconscious 
until after his arrival at the hospital, 
which is contradicted by evidence of un- 
doubted strength, it is imprudent to act 
upon the bare possibility that some third 
person entered the house while the respon- 
dent and his wife were asleep and commit- 
ted the foul deeds and escaped unnoticed 
by anyone. The abrasions on the respond- 
ents abdomen also constitute an ineri- 
minating circumstance against him. We 
are of opinion that the proved facts of the 
case are sufficient to lead to one and one 
conclusion only; that the respondent throt- 
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tled his wife to death and caused the cut 
on his own throat. The cut on the neck 
was not a very severe injury and it is not 
easy tosay whether he caused the cut for 
the purpose of putting an end to his own 
life or for the purpose of creating a cir- 
cumstance calculated to lead those who 
would subsequently investigate the case 
into the belief that some one else had com- 
mitted the foul deed on his wife and 
attacked him. Therefore, it cannot be 
said beyond all reasonable doubt that the 
respondent inflicted this injury on himself 
inan attempt to commit suicide. In our 


opinion the charge of attempt to commit . 


suicide has not been established beyond 
al) reasonable doubt, and the acquittal on 
this charge cannot be disturbed. 

With reference to the charge of murder 
of Ma Mya Nyun, we have come to the con- 
clusion that the respondent was responsible 
for ee a Her ; death, however, was not 
caused by the employment of any weapon 
of the kind which is Saag nd in 
causing an injury with a murderous inten- 
tion. From the fact that the wife was 
throttled to death while he used the knife 
on himself,it appears that the causing of 
the death of the wife was nota premedi- 
tated act. It is quite ‘possible that while 
the husband and wife were by themselves 
in the house, something occurred which 
made the respondent attack his wife by 
squeezing her neck for the purpose of caus- 
ing some injury to her. But it is ex- 
tremely difficult to hold that he squeezed 
his wife's throat with the intention of 
killing her. On the other hand, it is quite 
clear that he must have squeezed his 
wife's throat with considerable force and 
violence so that she was suffocated to 
death. Such an act must have been 
known to the respondent to be an act 
likely to cause the death of his wife and 
he must be presumed to have intended to 
cause injury likely to cause death in 
throttling his wife. The case is on the 
‘border line between an intention to cause 
injury. merely likely to cause death and an 
intention to canse injury such as is suffi- 
cient in the ordinary course of nature to 
cause death. As itis not free from doubt 
that the respondent had the latter of these 
two intentions in attacking his wife, he 
must be given the benefit of this doubt. 
and he must be held to have intended 
merely to cause injury likely to cause 
death. The offence committed by him is, 
therefore, culpable homicide not amount- 
ing to murder. For the above reasons, we 
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find the respondent guilty of an offence 
punishable under s. 304, Penal Code 
(Part 1), and we sentence him to undergo 
ten years’ rigorous imprisonment. 
Spargo, J.—I agree. 
D. Order accordingly. 


NAGPUR HIGH COURT 
Oriminal Revision Application No. 373 
of 1936 
December 22, 1936 
GRILLE, J. 
RAHMANKHAN AND OTABRS— 
AOOUSED—APPLIOANTH 
VETSUS 


TIMPEROR—NON-APPLIOANT 

Public Gambling Act (III of 1867), ss. 5, 6, 10, 11— 
Warrant under s. 5, not stating that it was issued on 
eredible information—Presumption that Magistrate 
acted on credible information--Presumption under 
s. 6 could be raised—S. 10, if prohibits conviction of 
approver for not deposing truthfully—Whether should 
be tried separately. | 

The warrant under s.5, Public Gambling Act, re- 
cited: “Whereas information has been laid before me 
that the house of R is used as a common gaming house 
- «we: “and then followed the operative part of 
the warrant. It was contended that this was illegal, 
as the warrant did not state thatthe Magistrate 
was acting on credible information: 

Held, that it may be unfortunate that the form 
of the warrant did notentirely follow the words jof 
the section, but it must be presumed that Magis- 
trates are aware of the law and that no Magis- 
trate would sign a warrant on information which 
he did not consider credible. The fact that the Ma- 
gistrate signed the warrant was sufficient guarantee 
that he was satisfied that he was acting on credible 
information. There was, therefore, no illegality in 
the warrant, and the provisions of ss. 10 and 11 
could be invoked and the presumption under s. 6, 
sould be legally made. Sheikh Moti v. Emperor (1), 
explained. 

There is no prohibition in s. 10, Public Gambling 
Act, against the conviction of an approver who does 
not depose truthfully. Under s.11 the Magistrate may, 
if he so chooses, indemnify an approving accused, 
if such accused as witness, in the Magistrate's 
opinion, has to the best of his knowledge made 
a true etatement; it follows that if the Magistrate 
considers that the witness has not made a truthful 
statement to the best of his ability, he is not to 
be indemnified. He is an accused person, and 
punishment necessarily follows. 

The scheme of the Public Gambling Act- appears to 
be that a person may be taken from the dock and 
placed in the witness-box and returned to the 
dock and punished if he fails to satisfy the Court 
that he is entitled to anindemnity. The procedure 
is not governed by the Code of Oriminal Proce- 
dure, 


Cr. App. for revision of the order of the 
Court of the Additional Sessions Judge, 
Juhbbulpore, dated September 23, 1936, in 
Criminal Appeal No. 96 of 1936, confirming 
that of the Court of the Magistrate, 
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First Class, Jubbulpore, dated March 23, 
1936, in Or. Case No. 9 of 1936. 

Mr. B. L. Gupta, for the Applicants. 

Mr. W. R. Puranik, for the Crown. 

Order.—This isan application in revi» 
sion arising out of the conviction of a num- 
ber of people under ss. 3 and 40f the 
* Gambling Act. The applicants were sen- 
tenced to varying fines, and their appeal 
failed. The first point taken in revision 
is that the warrant which was issued under 
s. ð of the Act was not a legal warrant 
and that consequently the presumption 
under s. 6 of the Act could not arise, neither 
could the particular provisions of ss. 10 
and 11, which provide for the deposition 
of an accused person as a witness be in» 
voked. The Act states that a search 
warrant under s. 5 shall be issued by a 
Magistrate if he has reason to believe that 
any Place is used as acommon gaming 
house upon credible information that such 
place is so used. The warrant in this 
case recites: 


“Whereas information has besa laid before me 
that the house of Rahman Khan Hafiz Khan is used as 
a common gaming house.. ..." 


and then follows the operative part of the 
warrant. It is contended that this is illegal, 
as the warrant does not state that the 
Magistrate is aclingon credible informa- 
tion. Reliance is placed on the following 
passage in Sheikh Moti v Emperor (1): 

“It isthen objected that the warrant, under 
which the raid of Sheikl Hayat's house was made, 
-ig not shown to have been issued on credible 
information, as required by s. 5 of the Act III of 
1867, and that, therefore, no presumption under 
s. 6 could legally be made. This objection was not 
seriously expressed, and is obviously untenable. 
The warrant, duly signed, shows upon the face 
of it that if was issued on credible information, 
and it must be presumed that the Magistrate 
signing the warrant had such information. A 
Police report is prima facie credible information.” 

Itis contended that this passage implies 
that the warrant in that particular case 
did state that the Magistrate was acting 
on credible information, and that a warrant 
which does not so state is an illegal war- 
rant. The passage quoted is open to that 
interpretation, but it also appears to me 
to be open to the interpretation that the 
mere fact that the Magistrate had signed 
the warrant (the warrant being presumably 
inthe printed form now in use and the 
same as in the present case) raised the 
presumption that it was issued on credible 
information, and that unless the informa- 
tion had been credible, the Magistrate 
would not have signed the warrant; and 
this appears the more natural interpreta- 


(1) 9 NLR 68 atip. 70; 19 Ind, Cas. 949; 14 Or. L J 293. 
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tion. It may be unfortunate that the form 
of the warrant does not entirely follow the 
words of the section, but it must be pre- 
sumed that Magistrates are aware of the 
Jaw and that no Magistrate would sign a 
warrant on information which he did not 
consider credible. I consider the fact that 
the Magistrate signed the warrant sufi- 
cient guarantee that he was satisfied that 
he was acting on credible information. 
There is thus no illegality in the warrant 
and the provisions of ss. 10 and 11 could be 
invoked, 

It has next been contended that there 
has been an illegality -prejudicial to the 
accused owing to the fact that one Nar- 
bada Prasad, who was put inthe witness 
box under the provisions of s. 10, was 
afterwards returned tothe dock and con- 
victed; another accused person was also 
put in the witness-box, his statements 
were accepted and the provisions of s. 11 
were applied to him. I do not see that 
there is any illegality in convicting Nar- 
bada Prasad, as the Court considered that 
he had failed to givea true account of 
the proceedings to warrant the exercise of 
the clemency provided forins. 11, There 
is no prohibition ins. 10 against the con- 
viction of an approver who does not de- 
pose truthfully. Under s. 11 the Magis- 
trate may, if he so chooses, indemnify an 
approving accused, if such accused as wit- 
ness, in the Magistrate's opinion, has to 
the best of his knowledge made a true 
statement; itfollows that if the Magistrate 
considers that the witness has not made 
a truthful statement to the best of his 
ability, he is not tə be inde nnified. He is 
an accused person, and punlsaMment neces: 
sarily follows. te 

It is then contended that the conviction 
of Narbada Prasad should, as in the case of 
approvers under the Oriminal Procedure 
Code, have taken place in a separate trial. 
The scheme of the Gambling Act appears 
to be that a person may be taken fom 
the dock and placed in the witness-box 
and returned to the dock and punished if 
he fails to satisfy the Court that he is 
entitled to an indemnity. The procedure 
is not governed by the Code of Criminal 
Procedure. Ido not propose to enlarge on 
this point, since whether Nurbada Prasad 
should have been convicted in a separate 
trial or uo, it can certainly not be held 
to have prejudiced the applicants in any 
way. Narbada Prasad himself is not an 
applicant, and the evidence of the other 
approver who has been indemnified has 
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been accepted and the conviction has been 
made on evidence which was admissible 
under the Gambling Act. 
The application in revision fails and is 
dismissed. 
D. Arplicatian dismissed. 


BOMBAY HIGH COURT 
First Civil Appeal No. 322 of 1931 
March 9, 1937 
BARLEE AND Divatta, JJ. 
MADIVALAPPA IRAPPA AND OTAERS— 
DEFENDANTS—APPELLANTS | 
-VETSUS 


su 
SUBBAPPA SHANKREPPA NADAGAUDA 


AND ANOTHER-- PLAINTIFES— RESPONDENTS. 

Decree—V alidity—Binding nature of—Decree, if 
can- be declared void, because it is based on wrong 
principles—Hindu Law—Widow—Decree against, as 
representing husband's estate on transaciton entered 
by husband—Reversioners, if can challenge it, on 
ground that transaction was void—Succession— 
Mitakshara--Two or more sons succeeding to father's 
separate property—Whether take as joint tenants 
with right of survivorship—Transfer by one of them 
as manager—Whether binding on others—Adverse 
possession against widow— Whether also against rever- 
sioner. 

A decree is an adjudication of a Oivil Court and 
is binding on the judgment-debtor and all those 
claiming from or through that Jjudgment-debtor until 
it has been set aside, or shown to be void. <A dec- 
ree is void if the Court had no jurisdiction to pass 
it, or if itis passed against a dead person, oragainst 
a person who has never had an opportunity of ap- 
pearing. It is voidable if it is obtained by fraud 
or collusion. A decree cannot be declared void 
because it was based on wrong principles. Such a 
decree can be corrected by a Court of Appeal, but 
once the opportunity for appeal is past, it is as 
binding asa decree whichis passed on the most 
clear and correct principles of law. [p. 185, cols. 1 & 2.] 

A reversioner cannot challenge a decree against 
a Hindu widow passed against her as representing 
the estate of her husband on the ground that the 
contract of herhusband on which the claim was 
based was not binding onthe estate because it was 
void, for any reason. The decreeis binding on her 
as well as the reversioners. Kattama Nauchear v. 
Raja of Shivagunga (1) and Jugul Kishore v. Joten- 
dra Mohun Tagore (2), explained. [p. 186, col. 1.] 

According tothe Mitakshara School, two or more 
persons inheriting jointly take as tenants-in-com- 
mon but two or more sons, grandsons and great 
grandsons succeeding as heirs to the separate or 
self-acquired property of their paternal ancestor 
take as joint tenants with rights of survivorship 
and a transfer by one of the members asjthe mana- 
ger of the family is good even.without the other 
aie being joined as necessary parties, [p. 187, 
col. 1. 

Adverse possession against a widow is nof ad- 
verse possession against the reversioner. |p. 187, col. 
2 


F.C. A. from the decision of the First 
Class Sub-Judge, Bijapur, in ©. S. No. 415 
of 1928. 

Facts.—Oue Dodappa died in 1878 leav- 


i ` 
* í - 
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him, the eldest of- 


ing three widows behid b 
In 1880 Malkdama. 


them being Malkama. a. 
adopted a boy called Bangaraddi who * 
became the owner of Dodappa'’s estate. In 
1892 Sangaraddi executed a bond for- 
Rs. 3,000 in favour of one Hanmant, In 
1895 Sangaraddi died without any issue 
and his widow Baslingama succeeded to - 
his property. Subsequently the legal repre- 
sentative of Hanmant obtained a decree 
against the widow Baslingama on the 
money-bond executed by her husband and 
sold the property in suit in execution 0 
that decree. The property was purchased 
by the predecessors-in- title of Madivalappa 
and others. In 1203 Baslingama died issue- 
less and upon her death Sangaraddi 
adoptive mother succeeded to the estate.’ 
Subsequently one Kalyanna who was the 
nenrest reversioner succeeded tothe prop- 
erty after the death of Malkama. Kalyan- 
appa died in 1922 leaving two sons and 
two grandsons by a predeceased son, and 
they formed ajoint family. Kalyanappas 
eldest son Ayappa sold inhis capacity as 
the manager of the family the suit property 
to one Subappa on August 24, 1929. Sub- 
appa thereupon demanded possession from 
the auction-purchasers who were in actual 
possession thereof. On their refusing to 
deliver possession he filed a suit against 
them for deglaration of his title to the | 
suit property and to recover possession of 
the same with mesne profits. Ayappa was 
joined as plaintiff No. 2 in the suit. 

Messrs. G. N. Thakor and H. B. Gumaste, 
for the Appellants. 

Messrs. F. B. Tyabji and R. A. Jahagir- 
dar, for Respondent No. 1. | 

Barlee, J.—(After stating the facis, his 
Lordship proceeded.) Mr. G. N. Thakor 
who has argued this appeal on behalf of 
the defendants has challenged the findings 
of fact that Sangaraddi was a minor at 
the date of the bond in 1892, and that he 
died in 1895. It is not necessary to deal 
with this portion of the case in detail, inas- 
much as we think it is clearly shown by 
the evidence on the record that Sangaraddi 
must have been a minor in 1892. That 
evidence includes a statement made by 
Malkama, the adoptive mother, when she 
applied for guardianship, a statement made 
by his natural father in 1883, and three 
entries from a school register. Very natur- 
ally, there is a good deal of discrepancy 
between the results. of these papers, but 
putting the case for the defence at its 
highest, Sangaraddi cannot have been more 
than 18 in the year 1892. The learned 
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Oounsel: has commented onthe failure of 
the *plaintifis to procure a copy of the 
birth certificate of the boy, and their 
excuse that his name could not be found in 
the records in the village birth and death 
regisler belwecn the years 1571 and 1876, 
or thereabouts, was obviously nota very 
«Convincing one. But we think that the 
plaintiffs certainly have made out a very 
Sirong case, prima facie, even though they 
have uot proved it to the hilt, and if the 
village register could have given any other 
better information the defendants might 
have produced it. It is also clear from 
the slatement made in the suit register, 
to which I have alluded, Ex. 126, that the 
suit. was filed against Bashngamma as the 
widow of Sangaraddi, the deceased, and in 
fact it was never denied in the lower Court 
that Sangaraddi was dead at the date of 
the suit, though that fact was specifically 
pleaded. 

The other point of fact with which 
I would shortly deal before turning to the 
law are the findings of the learned Judge 
that there was no consideration for the 
bond, and secondly that there was no 
necessity forthe bond. Weentirely agree 
with Mr. Thakor that these findings can 
justly be termed fanciful. The only ground 
for the view that there was no considera- 
tion for the bond was that in the same 
‘year, or in or about the same year, 
Malkama herself executed a bond for 
Rs. 3,600. That seems to us at the most 
to justify suspicion, but it is not a fact 
which can be looked upon as evidence of 
failure of consideration, and the main 
reason, which the learned Judge has given 
for holding that there could have been no 
necessity for the bond is still weaker, that 
the boy could not have. needed this sum 
as he had a large income from his prop- 
erty. Many owners of properties are in 
need of money. 

I come now to the decision of the learned 
Judge that the bond was a nullity, and 
that, therefore, the decree may be ignored 
by the reversioners. A decree is an adjudi- 
cation of a Civil Court and is binding on 
the judgment-debtor and all those claiming 
from or through that judgment-debtor 
until it has been set aside, or shown to be 
void. A. decree is void if the Court had no 
Jurisdiction to pass it, or if it is passed 
against adead person, or against a person 
‘who has never had an opportunity of 
appearing, It is voidable if it is obtained 
by fraud or collusion; sees, 44, Evidence 
Act. With all respect to the learned Judge 
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we have never heard of a decree being 
declared void because it was based on 
wrong principles. Such a decree can be 
corrected by a Court of Appeal, but once 
the opportunity for appeal is past, it is as 
binding as a decree which is passed on the 
most clear and correct principles of Jaw. 
I need not, therefore, refer to the learned 
Judge's discussion of this point, but will 
take up the more scientific argument put 
forward by Mr. Tyabji. His argument is 
based on s. 199, at p. 215 of Sir Dinshaw 
Mulla’s Hindu Law, Ed. 8 The passage 
runs thus: 

“A widow or other limited heir represents the 
whole estate in legal proceedings relating thereto, 
Therefore, a decree passed against her and a sale 
of the estate in execution of such decree is bind- 
ing not only on her, but on the raversioners, even 
though they were not parties to the suit, provided 
—(1) the suit was in respect of a debt or other 
transaction binding on the estate, and (2) the deeree 
was passed against her as representing the estate, 
and not in her personal capacity, ‘unless’, as laid 
down by their Lordships of the Privy Council in 
the Shivagunga case |Kattama Nauchear v. Raja of 
Shivagunga (1)], it could be shown that there had not 
been a fair trial of the right in that snit.” 


It is concaded by the learned Counsel 
that in a suit against a minor widow jin 
respect of a transaction which has been 
entered into by her husband, she repre- 
sents the estate of her husband, and that 
the decree against her would bind his 
reversioner if the other conditions are 
satisfied. But bis case is that the other 
conditions are not satisfied inasmuch as 
this suit was in respect of a debt, which 
was not in law binding on her husband’s 
estate. 

1f this first Proviso in s. 199 were a 
correct statement of the law, the case for 
the plaintiffs would no doubt be very 
strong. But we have referred to the 
authorities which the learned author cites 
for this proposition and we cannot find 
any justification for it, We can tind no 
authority for the words “binding on the 
estate’ in the passage which I have 
quoted. The authorities cited are the 
Privy Council decisions in Jugul Kishore 
y. Jotendra Mohun Tagore (2) and the 
Shivagunga case (1). In the former, we 
find the following passage (p. 991*): 

“It was held in the Shivaygunga case (1) that 
although a widow has for some purposes only a 
partial interest, she has for other purposes the 
whole estate vested in her; and that in a suit 
against the widow in respect of the estate the 
decision is binding upon the reversionary heir.” 

()9MIA 539; 2 W R31; 2 Sar. 25 (PO), 

(2) 10 O 985; 11 IT A 66; 4 Sar. 553; 8 Ind. Jur. 455 
Œ O). 

* Page of 10 C.—[Ed.] 
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And later on (p. 991*): 


« there are many cases in which when the 
right, title and interest of the widow is sold the 
whole interest in the estate passes. In other cases 
the whole interest does not pass. Thecase depends 
upon the nature of the suit iu which the execution 
issues. There are many authorities to that effect 
..1f the suit is simply for a personal claim 
against the widow, then merely the widow's quali- 
fied interest is sold, and the reversionary interest 
is not bound by it. If, on the other hand, the 
suit is against the widow in respect of the estate, 
or for a cause which is not a mere personal case 
of action against the widow, then the whole estate 
passes.” 

The other case, Kattama Nauchear v. 
Raja of Shivagunge is reported in 9 
M. I. A. 539 (1) and the passages we 
were referred to are at pp. 601, 603f aad 
604. At the bottom of p. 603T we find this 
paragraph: 

“It seems however, to be necessary, in order to 
determine the mode in which this appeal ought to 
be disposed of to consider the question where 
the decree of 1847, if it had become final in Anga 
Mootoo Natchiar’s lifetime, would have bound 
those claiming the zamindary in succession to her, 
And their Lordships are of opinion that unless 
ik could be shown that there had not been a 
fair trial of the right in that suit—or, in other 
words, unless that decree could have been success- 
fully impeached on some special ground, it would 
have been an effectual bar to any new suit in the 
zillah Court by any person claiming in succession 
to Anga Mootoo Natchiar. For assuming her to 
be entitled to the zamindary at all, the whole 
estate would for the time be vested in her, 
absolutely for some purposes, though, in some 
respects, for a qaalified interest; and until her 
death it could not be ascertained who would be 
entitled to succeed. The same principle which 
has prevailed in the Courts of this country as to 
tenants-in-tail, representing the inheritance, would 
seem to apply to the cas? of a Hindoo widow; 
and it is obvious that there would be the greatest 
possible inconvenience in holding that the succeeding 
heirs were not bound by a deeree fairly and prop- 
erly obtained against the widow.” 

These are the principal cases on which 
the learned author has relied for his state- 
ment of the law in para. 199 and there is 
nothing in them to suggest that a rever- 
sioner can challenge a decree against a 
Hindu widow as representing the estate of 
her husband on the ground that the con- 
tract of her husband on which the claim 
was based was not binding on the estate 
because it was Void, for any reason. 1 would 
add that if this be the legitimate extension 
of the rule laid down by their Lordships 
of the Privy Council, it would have justi- 
fied the reversioners in claiming that they 
were not bound by a decree which had 
been obtained against the husband himself, 
But; in our opinion, itis not a legitimate 
extension. It is a fundamental rule of 


*Page of 10 C,—| Hd.) 
{Pages of 9M. I. A.—[£d.] 


MADIVALAPPA IRAPPA V. SUBBAPPA SHANKREPPA NADAGAUDA (BOM.) 


17210 


Procedure that waere a decree has been 
made in a fair trial by a Court which has 
jurisdiction, it binds the judgment-debtor 
and every one who claims under him until 
set aside by a Court of Appeal. Neither 
the judgment-debtor nor his successors 
can igaore it, whether it be right or wrong, 
for, in the words of the Privy Council, a 
Court has jurisdiction to decide right or 
wrong. The so-called exception is no ex- 
ception at all, fer a decree against a Hindu 
widow arising out of a claim against her 
personally in respect of her own act does 
not bind the reversioner, because he does 
not claim through her but binds her estate 
only which is a life-interest in her 
husband's estate plus the right to dispose 
of the estate in perpetuity for necessity. 
On the cther hand a decree made against 
her for an act of her deceased husband 
binds the reversioner inasmuch as she re- 
presents her deceased husband. Thus we 
are unable to accept the lower Oourt’s 
argument that the decree against her, a 
Hindu widow as representing the estate of 
her husband, can be ignored by the revere 
sioner. 

The next question is whether it has been 
shown that this decree was not fairly 
obtained. The learned Counsel has con- 
tended that it was for the defendants to 
show that it had been fairly obtained, but 
we cannot accept this view. The defen- 
dants are the auction-purchasers, who can 
be expected to have no knowledge of the 
facts of the suit in which the decree was 
obtained, and in any case it was for the 
plaintiffs to show reasons why a decree, 
which apparently is in order, should not 
bind them. The arguments which found 
favour with the learned Subordinate Judge 
for his nding that the decree has not 
been fairly obtained do not appear to us to 
have much weight. He has held that the 
decree was passed ex parte and that the 
defendant Sengaraddis widow was not 
represented properly. Neither of these 
reasons appears to be justified by the 
record. The only document we have in 
connection with this suit is Ex. 126, to 
which I have already alluded. Ib is a suit 
register, and it shows that the minor 
widow was represented by her father, and 
that he briefed a Pleader, who put in an 
appearance. Technically then it was not 
an ex parte decree. ‘I'he learned Subordi- 
nate Judge has laid stress on the fact that 
only one-fourth of the costs were allowed 
as showing that the decree was passed ex 
parte. But that order appears to be mis- 
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taken. It may be conceded that tbe suit 
was not defended, but that is not a reason 
for saying that the trial was not fair. 

The other point also lacks substance. 
Malkama, as guardian of her son Sanga- 
raddi, would have been the proper guardian 
ad litem for him had he been alive, but on 
her death her guardianship ceased, and we 
cannot say that the girl's father with 
whom she was living was not the proper 
person to be appointed. In fact we are not 
convinced that there is anything unfair 
about this decree. The learned Counsel 
has suggested that the defence was grossly 
negligent inasmuch as the guardian neg- 
lected to urge that the bond on which the 
suit was based was a nullity, or that there 
had been no consideration, but it is impos- 


sible at this stage for us to say that the 


defence would have been successful. At 
that date, in 1897, the view -held by this 
Court was thata contract by a minor was 
voidable and not void and could be sued on 
if the loan had been for a necessary pur- 
pose. Thus, without knowing what the 
object of the loan was, we are unable to 
criticise the action of the defendant or her 
legal adviser. As I have said we are not 
convinced by the argument that there was 
no consideration at all. In fact the absence 


of that defence to this suit must point to 


the fact that there must have been some 
consideration. The decision of these issues 
is sufficient to dispose of this case. 

Mr. Thakor on behalf of the appellants 
has argued that the plaintiffs had no title 
to sue alone. The property had come to 
Kalyanappa as separate property, and on 


` his death went by inheritance to his sons, 


Ayappa and Doddappa, and learned Counsel 
has argued that both should have been 
joined in the saleto plaintiff No. land both 
should have been joined in the suit. But 
Mr. Tyabji has referred us to s. 31 of Sir 


Dinshaw Mulla's work, where it is stated: 

_ “Aecording to the Mitakshara school, two or 
more persons inheriting jointly take as tenants- 
in-common except the following four classes of 
heirs who take as joint tenants with rights of 
survivorship: (a) Two or more sons, grandsons 
and great-grandsons succeeding as heirs to the 
separate or self-acquired property of their paternal 
ancestor.” 


It would follow from this that the prop- 
erty was joint family property in the 
hands of Ayappa and Doddappa and there- 
fore the sale by Ayappa, who was the 
manager, waS good, and no other member 
of the family was a necessary party. 


Mr. Thakcr’s argument on the point of 


limitation is that the Article applicable 
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was 144 and not 141. This argument is 
based on the assumption that the decree 
was passed against Sangaraddi himself, 
and not against his widow. As, however, 
he died before the decree and before the 
defendants obtained possession, their pos- 
session was adverse to the widow, and 
according to the rulings of this Court, 
adverse possession against a widow is not 
adverse possession against the reversioner: 
see Mulla’s Hindu Law, s. 201 at p. 218. 
This point, however, is now academic. But 
as we differ from the learned Judge on the 
main issue, we must set aside his decree. 
The result is that the appeal is allowed 
and the suit is dismissed with costs 





throughout. 
Divatia, J.—I agree. 
D. Appeal allowed, 
PATNA HIGH COURT. 


First Oivil Appeals Nos. 187, 165 
and 196 of 1932 
May 6, 1937 
Wort, Aa. ©. J. AND Davie, J. 
ISRI PRASAD SINGH AND OTHERS 
~~ DEFENDANTS—APPELLANTS 
VETSUS 
JAGAT PRASAD SINGH—PLAINTIpe 
AND OTHERS—DEFENDANTS-—— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 823— 
“Gontract to contrary“, whether includes contract 
between mortgagor and purchaser — Held, on facts, 
that defendants were not Liable to pay contribution — 
Civil Procedure Code (Act V of 1908), O. XLI, r. 33— 
Whether limited to one cause of action—Suit for 
contribution—Power under r. 33, should be freely used 
Interest — Interest pendente lite—Lower Court's 
discretion—Interference. 

T and M properties were mortgaged to R but sub- 
sequently the mortgagor sold the property T to G, 
leaving the consideration with the vendee to pay off 
six previous mortgages including the mortgageto R, 
Upon J's failure to satisfy the mortgagee R, inspite 
of the fact thatenough money was left withG, R 
brought a suit and got a decree. In order to avoid 
sale of property T, in execution, the plaintiff, the 
guceessor-in-interest of G, paid the decretal amount 
and instituted a suit for contribution against defen- 
dants who had purchased the property Mfrom the 
mortgagor free from encumbrance after the sale of 
property T to G: 

Held, that the mortgagor had received the value 
not ofthe equity of redemption in the property bat 
ofthe properties themselves; so it could not have 
been either in the contemplation of the mortgagor or 
ofthe purchasers of property M that the properties 
subsequently purchased should be subject to 
any contribution under s. 82, Transfer of Property 
Act. The present must be regarded as a case, not in- 
deed of a ‘contract to the contrary’ within s. 82, but 
ofa contract between the mortgagor and G, his trans- 
feree, the benefit of which had passed to the 
defendants who made subsequent purchases free 
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from encumbrance and who, therefore, were not liable 
to pay any contribution. Shah Muhammad Abbas v. 


Muhammad Hamid (1), relied on [p. 190, col. 1.) | 
Courts cannot introduce any extraneous principle 
to modify the liability to contribution imposed by 


s. 89. [p. 189, col. 1.] l 
“Contract to the contrary” in s. 82 refers also to the 


contract between the mortgagor and a purchaser and 
not only to one between mortgagor and mortgagee. 
Muthiah Bhagavathar v. Venkatarama Ayyar. (4) and 
Kareem Khalesan-fi-Allah Sahib v. Narendra Nath 


‘elied on. 
Chere is nothing in O. XLI, x. 38, Civil Procedure 


Code. or in the illustration toit to confine its ap- 
plication to cases where there is but one cause of 
action or ground of liability against the defendants, 
Tna contribution suit it is necessary that all the 
parties should be beforethe Court and for this powers 
_ ofthe Appellate Court under r. 33 read with r, 20, 
should be used freely. [p. 191, col 1.] l 

Interest-pendente lite is, however, a matter of dis- 
cretion; and discretion should not be interfered within 
the absence of sufficient reasons. Bank of Behar, Ltd., 
v. Ramghulam Singh (8), referred to. [p. 192, col. 1.] 

FE. C. A. from a decision of the Sub Judge, 
Gaya, dated May 19, 1932. 

Messrs. A. B. Mukherji and U. N. Baner- 
4j (in No. 187) Messrs. N. K. Prasad and 
K. N. Lallin No. 165) Messrs. Manohar Lal, 
Sarjoo Prasad, B. K. Prasad and R. K. 
Sinha (in No. 196), for.the Appellants. 

Messrs. Manohar Lal, N. K. Prasad II, 
K. N. Lal, Sarjoo Prasad, B. K. Prasad, 
S. N. Ray, Syed Ali Khan and Rai Pras- 
nath (in No. 187), Messrs, Manohar Lal, 
A. B. Mukherji, S. N. Ray, Sarjoo Prasad 
B. K. Prasad, U. N. Banerjee, Syed Ali 
Khan, R. K. Sinha, and Rat Parasnath (in 
No. 165), Messrs. A. B. Mukherjee, U. N. 
Banerjee, N. K. Prasad II, K. N. Lal and 
. Syed Ali Khan, (in No, 196), for the Res- 
pondents. Sa 

Dhavle,d.—These appeals arise out of 
a suit for contribution. Baijnath Prasad 
Singh, defendant No. 70, the owner of (cer- 
tain shares in) Mauzas .Tungi Hasanpur 
and Latawar Faridpur, mortgaged them on 
October 25, 1905, and again on November 
91,1905, along withthe first thirteen pro- 
perties mentioned in Sch. 3 of the plaint 
to Rai Sahib Surja Lal, defendant No. 71, 
Babu Sri Lal, ancestor of defendants Nes. 
L to 6, and another Sri Lal, adoptive 
ancestor (father) of defendant No. 7. On 
December 23, 1907, the mortgagor sold the 
two villages Tungi Hasanpur and Latawar 
aridpur to Gendan Singh, a money-lender 
(since deceased), from whom the plaintiff 
derives his title. On the same date Baij- 
nath Prasad Singh executed a mortgage 
in. favour of the same Gendan Singh. 
The consideration of the kobala and the 
mortgage (Exs. 5 and 7) was left with Gen- 
dan Singh to pay of six mortgages including 
those of October 25, and November 21, 1905, 
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These two mortgages were, however, not 
paid off on the ground of the insufficiency 
of the money left in the hands of Gendan 
Singh, and the mortgagees brought a 
suit in 1914 to enforce them, and obtained 
a preliminary decree in 1915 and the final 
decree in 1918. In 1926 and 1927 the 
plaintiff had to pay Rs. 23,065-6-15 dams 
to save the twò mauzas from sale in exe- 
cution of the mortgage decree in 1929 he 
brought the suit outof which these appeals 
arise, asking for contribution from defend- 
ants Nos.l to 58 as parties to whom the 
thirteen other mortgaged properties had 
passed. Contribution was also sought from 
defendants Nos. 59 to 66 for other reasons. 
Defendants Nos. 59 to 65 are descendants of 
Jagannath, a brother of Gendan, and de- 
fendants Nos. 66 and 67 are descendants of 
Gendan. There was athird brother Fagu 
Singh, to whom the Mauzas Tungi Hasan- 
pur and Latawar Faridpur were allotted 
at a partition of the family in 1916, the 
ekrarnama (Ex. 2) providing, in view of 
the decree already obtained by the mort- 
gagees upon the mortgages of October 
and November 1905, that in case the pro- 
perties be brought to sale in executicn, the 
olher two branches of the family would 
indemnify Fagu to the extent of two-thirds 
of Rs. 25,000, the value fixed for these pro- 
perties at the partition. Plaintiff ie Fagu’s . 
daughter's son, and received the two mauzas 
under will executed by Fagu. He sought. 
contribution from defendants Nos. 59 to 67 
(along with the owners of the other pro- 
perties; as the quondam part-owners of the 
two mauzas, andin the alternative, i.e., if 
the other defendants should be held to be 
free from liability, as persons bound by | 
the special arrangement of the ekrarnama 
at the partition. 

The principal grounds on which the suit 
was contested were that Gendan bingh had 
sufficient money left in his hands by 
the mortgagor to pay off the two mort- 
gages and that, therefore, the plaintiff was 
entitled to no contribution at all from 
those defendants into whose hands the 
other 13 properties hud passed, and that 
several of these defendants were under no 
obligation to contribute, because the pro- 
perties had been conveyed to them free 
from encumbrance. The learned Subordi- 
nate Judge came to the conclusion that 
Gendan did have enough money to pay off 
the two mortgages, but that plaintiff was 
nevertheless entitled to contribution under 
s. 82, Transfer of Property Act, from the 
present owners of seven out of the 13 pro- 
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perties. He found the other owners not 


liable for contribulion on varions grounds: 


—and more particularly defendants Nos. 8 
to 10 (owners of properties Nos.3 and 4) 
and defendant No 1} (owner of properties 
Nos. Sand 9) onthe ground that these 
(four) properties had been conveyed to 
* them free from encumbrance. As against 
defendants Nos. 59 to 67, the learned 
Subordinate Judge passed a decree for the 
whole of the money that plaintiff had had 
to pay minus the amounts found due from 
the owners of the seven properties and 
minus also one third of the rateable share 
of the two Mauzas of Tungi Hasanpur and 
Latawar Faridpur. Of the three appeals 
before us, the one that has raised the most 
serious questions is Firet Appeal No. 187, 
which was preferred by defendants Nes. 
29 to67. The contentions advanced on 
their behalf were (1) that it was really 
immaterial to the liability under s. 82, 
Transfer of Property Act, whether or not 
Gendan had enough meney left with him 
by the mortgagor to pay off the two morte 
gages, but that inany case the lower Cowmt 
was wrong in holding that he bad enough, 
(2) that defendants Nos. 8 to 10 and de- 
fendant No. 11 should not have been exempt- 
ed because what they took was only the 
equity of redemption, and (3) that the 
liability of the appellants has been wrong- 
ly calculated. (After considering the 
documentary as well as oral evidence the 
Judgment continued.) In my opinion, the 
learned Subordinate Judge was quite cor- 
rect in holding that Gendan had enough in 
hand on the mortgagor’s account to pay off 
the bonds of October and November, 1905, 
and that Gendan was not entitled to with- 
hold payment merely on account of the 
extra Rs. 1,425 which may well have been 
due to him from Baijnath. On the question 
of law raised by Mr. Mukherji, the present 
case isnot distinguishable in principle 
from Shah Muhammad Abbas v. Muhammad 
Hamid, 14 Ind. Gas. 179 (1) which, as the 
learned Subordinate Judge has said, ‘was 
not overruled or disapproved” but explained 
by their Lordships of tie Judicial Commit- 
tee in Ganesht Lal v. Charan Singh (2). It is 
unquestionable that we cannot introduce 
any extraneous principleto modify the lia- 
bility to contribution imposed bys. 82, 
Transfer of Property Act. But as Lord 
Tomlin further said in Ganeshi Lal v. 

(1) 14 Ind. Cas, 179;9 A L J 499. 

(2) 52 A 358; 124 Ind. Cas, 911; A I R 1930 P C 183; 
57 I A 189; (1930) A L J 753; 34 O W N 66); Ind, 
Rul. (1930) PO 287; 32 Bom, Lk 1146; 59M L J 177; 
52 O L J 117;32 LW 19 (P 0), 
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Charan Singh (2), the decision in Shah 
Muhammad Abbas v. Muhammad Hamid, 
l4 Ind. Gas. 179 (1) ; 

“may be justified on thefvoting that in that case 
there passed to the party, from whom the contri- 
bution wes sought, the benctit of the contract by 
which the money was to be applied, so that he 
could say ‘I have a contract which frees me from 
the liability to contribution which the section 
would otherwise impose on me.’ No such plea 
is available to the appellants in this case, They 
were not parties to the contract of May 9, 1914, 
nor has the benefit of that contract passed to 
them in law or in equity.” 

The facts in Shah Muhammad Abbas v.. 
Muhammad Hamid, 14 Ind. Cas. 179 11), 
were that the purcbasers of Mauza Bangaon 
who had contracted with the mocrtgagors to 
make a certain payment towards a mort- 
gage of 1898, and to pay off a mortgage of 
1899, on certain sharesin Mauza Jamalpur 
as wellas Bangaon, had brought a suit for 
contribution against defendants who had 
subsequently purchased Mauza Jamalpur 
“free from encumbrances.” Contribution 
was in fact allowed, but the plaintiffs were 
debited with the amounis payable by them 
under their agreement or agreements with 
the mortgagors. The defendants were not 
parties to these agreements but Chamier, J. 
had found that the plaintiffs had been 
supplied with funds for the express pur- 
pose of making payments towards those 
mortgages and tbat it was not the inten- 
tion of any of -the parties concerned, after 
the purchase of the plaintiffs, that Jamal- 
pur and Bangaon should contribute rate- 
ably to the mortgage debts. The benefit 
of the contract between the plaintifs and 
the mortgagors, by which the money was 
to be applied by the plaintifis, was thus 
regarded by their Lordships of the Judicial 
Committee as having passed to the defen- 
dants who had purchased Jamalpur “free 
from encumbrances” and to free them 
(pro tanto) from the ordinary liability to 
contribution under s. 82. In the present 
case defendants Nos. 8 to 10 and defen- 
dant No. 11 have been found by the lower 
Court to be in the same position as the 
defendants in the case in Shah Muham- 
mad Abbas v. Muhammad Hamid, 14 Ind. 
Cas. 179 (1). They purchased free from 
encumbrance, and ws Gendan is found io 
have had enough money in hand to pay 
off the bonds of October and November 
1905, their liability to contribution would 
be nil. Mr. Mukherji has argued that 
the ‘contract to the contrary’? referred 
to in s. 82, Transfer of Property Act, must 
be a contract between mortgagor and mort- 
gagee and not, as in the present case, 
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a contract between the mortgagor and a 
purchaser from him, and has relied upon 
Ramabhadrachar v. Srinivas Ayyangar (3), 
in support. The learned Judges did observe 
in this case that 
_ “The words ‘contract to the contrary’ were 
intended td apply to contracts between mortgagor 
and ~mortgagee—contracts for example, under 
which some of the mortgaged properties were to 
be liable in the first instance, and others only to 
be liable in the event of the security of the prop- 


erties liable in the first instance being in- 
sufficient.” 


But the question for actual decision 
before them was whether or not the plain- 
tiff, who had purchased a part of the 
quarter share that had been taken by his 
vendor on afamily partition between his 
father and three sons, together with one 
quarter of the mortgage debt, “was only 
entitled to contribution in respect of 
money paid by him in excess of his own 
liability for one quarter of the mortgage 
debt,” or whether he could claim rateable 
contribution from defendant No. 18, a pur- 
chaser from his father, who had raised 
ae point. As to this, the learned Judges 
said : 

“The proportionate liability of the members of 
the family inter se for the amount of the mort- 
gage debt existed apart from any express contract 
which they may have choosen to make. The con- 
tract as between the parties, the owners of the 
equity of redemption, is of course binding, but it 
is nota contract which binds their assignees,” 

This shows that notwithstanding their 
observation regarding ‘contracts to the 
contrary, the learned Judges would have 
given effect to a contract, if there had 
been any, which was binding between the 
plaintiff and the defendant from whom 
rateable contribution was claimed ; see also 
Muthiah Bhagavathar v. Venkatarama Ayyar 
(4) and Kareem Khalesan-fi-Allah Sabil v. 
Narendra Nath (5) In any event, 
having regard io what was said in Ganeshi 
Lal v. Charan Singh (2}, about the case in 
Shah Muhammad Abbas v. Muhammad 
Hamid, 14 Ind. Cas. 179 (1), the present 
must be regarded as a case, not indeed 
of a ‘contract to the contrary’ within 
s. £2, but of a contract between the 
mortgagor and Gendan, his transferee, 
the benefit of which has passed to the 
defendants who made subsequent pur- 
chases free from encumbrances, Mr. 
Mukherji has argued that defendants Nos. 8 
to 10 and defendant No. 11 could not but 


(3) 24 M 85. 
(4) 59 M 121; 163 Ind. Cas. 977; A I R 1936 Mad, 106: 
a ML J 303; 42 L W 462; (1935) M W N 1242;9 R M 
4, 
(5) 58 A 548; 162 Ind. Cas, 117; A IR 1936 All, 258; 
(1935) A LJ 1273; 1936 A L R 386; 8 R A 842, 
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have known that the properties they were 
purchasing were in fact not free from the 
encumbrances of October and November, 
1905. This may be conceded. For, the 
varliest of the sale-deeds of these defen- 
dants is Ex. A, which appears from the 
evidence of the recitals in Exs.5 and 7— 
we have not before us the recitals in, 
Ex. A, though we have been told that they 
are on the same lines~to have been part 
of the same transaction as these two deeds 
of Gendan ; and defendants Nos. 8 to 10 
made their purchase in 1921 long after the 
decree obtained by the mortgagees on the 
mortgage bonds of October and November 
1905. As against the mortgagees, they 
clearly took only the equity of redemption 
but ib is equally clear that as against the 
mortgagor and his representatives in- 
interest they paid for and were to have the 
properties free from encumbrance. After 
Baijnath’s arrangements with Gendan for 
the payment of the mortgages of October 
and November 1905, it could not have 
been either in his contemplation, or in the 
contemplation of any of his purchasers, 
that the properties subsequently purchased 
should be subject to any contribution under 
s. 82, having regard to the fact that they 
paid and he received the value not of the 
equity of redemption in the properties, but 
of the properties themselves. _ 

The appellants sought to fasten liability 
upon defendants Nos. 8 to 10 and defendant 
No. 11 because of their liability under the 
ekrarnama (Ex. 2) to make good the loss 
that would fall on the plaintiff to the extent 
of two-thirds of Rs. 25,000. Mr. Manohar 
Lal who appears for defendants Nos. 1 to 11 
argued in limine that the appellants were 
not entitled to raise the question of the 
liability of defendants Nos. 8 to 10 and de~ 
fendant No. 11 as the plaintiff who has 
preferred Appeal No. 165 is content with 
the decision of the lower Uourt in their 
favour and has not appealed on that point. 
He also contended that defendants Nos. 1 
to 7 have been unnecessarily dragged to this 
Court. But the suit was a suit for con 
tribution, and in such suits it is so necessary 
that all the parties should be before the 
Court that the powers of thé Appellate Court 
under r. 33 read with r. 20 of O. ALI will 
be used without any hesitation. Upon this 
Mr. Manohar Lal contended that O. XLI, 
r. 33 is not intended to apply to cases 
which, like the present case, are brought 
on more than one cause of action—the 
liability of the purchaser defendants ariging 
under s. 82, Transfer of Property Act, and 
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the alternative liability ofthe appellants 
under the ekrarnama. But suits on such 
alternative grounds are specifically provid- 
ed forin O. I, r. 3; see also Payne v 
British Time Recorder Co. (6), referred to 
by my learned brother during the argu- 
ments, and Harendra Nath v. Purna 
“: Chandra (7), where the law on the subject 
was elaborately discussed. Appeals in such 
suits have been dealt with under O. XLI, 
r., 33 in several reported decisions, nor 
is there anything in the rule or in the 
illustration toit to confine its application 
to cases where there is but one cause 
of action or ground of liability against 
the defendants. In my opinion, defendants 
Nos. 1 to 6 were necessary parties to the 
appeal, and defendant No. 7 a proper though 
not a necessary party ; and the appellants 
were entitled to raise the question resisted by 
Mr. Manohar Lal. 

Much need not be said regarding another 
point raised by Mr. Manohar Lal, who 
argued that the lower Court was wrong in 
holding that the mortgagor and Gendan 
had not assured defendant No. 11 that the 
properties purchased by him were free 
from all encumbrances and that the suit 
was not barred as against defendant No. Jl 
by estoppel. Asli have already observed, 
the first sale deed of defendant No. 11, 
Ex. A, appears to have been part of the 
Same transaction as the sale-deed and the 
mortguge bond of Gendan. It was no 
doubt executed a couple of days later, but 
was registered at the same time as the 
other two deeds; and all the three deeds 
bear the attestation of Gendan or defen- 
dant No. 11 asthe case may be. The oral 
evidence that Gendan had brought defen- 
dant No. 11 into the transaction is not 
very satisfactory by itself, but is strongly 
supported by the recitals in the deeds in 
favour of Gendan. At the same time, the 
case is One not so much of estoppel grounded 
on the conduct of Gendan as of a covenant 
by Baijnathin favour of defendant No. 11 
that toe properties sold were free from 
encumbrance. Except as against the mort- 
gagees, defendant No. 11 clearly purchased 
not the equity of redemption in the proper- 
ties but the properties themselves. 

The only point that remains to be dealt 
with in this Appeal (No. 187) relates to 
the conclusion of the liability of the ap- 
pellants. In calculating the rateable skares 


(6) (1921) 2K B1;90 LJ K B 445; 124 L T 719, 37 
TLE 295 


(7) 55 O 164; 109 Ind. Cas, 755; A I R 1928 Cal. 199; 
32 0 W N 885; I LT 40 Cal, 137, 
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of the 15 mauzas, the learned Subordinate 
Judge had to take into account no less 
than 12 other mortgages to which one or 
more of those properties were subject, 
and his calculations on this point have 
not been assailed before us. He found 
that the rateable share of the seven pro- 
pertiies that were liable to contribution 
under s. 82, Transfer of Property Act, 
was Rs. 8,882-4-0, and that of Tungi 
Hasanpur and Latawar Faridpur 
Rs. 3,112 1-0. Deducting one-third of this 
last amount as plaintiff's own share of 
contribution, the learned Judge held that 
plaintiff was entitled to receive Rs. 22,028-1-1 
dam; and out of this sum, he ordered the 
purchaser of the seven properties to con- 
tribute Rs. 8,882-4-0, and defendants 
Nos. 59 to 65 and defendants Nes. 66 and 67 
to pay the balance in equal shares. It 
has been contended for the appellants 
that under the ekrarnama plaintiff's liabj- 
‘lity was not limited to one-third of the 
rateable share of Tungi Hasanpur and 
Latawar Faridpur but extended to one- 
third of the entire loss that would fall on 
the plaintiff as the owner of those mauzas. 
The learned Advocate for the plaintiff 
endeavoured to meet this by urging that 
it was conceded by defendants Nos. 59 to 
67 in the lower Court that plaintiff was 
entitled to receive from these defendants 
so much of the sum he had had to pay 
“as is dismissed out of the claim made 
against defendants Nos. 1 to 58". The 
judgment of the lower Court on Issue No. 8 
shows that some kind of concession was 
made, but it is quite clear that it has not 
been very correctly expressed because the 
actual order of the lower Court leaves the 
plaintif to bear one-third of the rateable 
share of his two mauzgas, which is ine 
consistent with the concession as put by 
the learned Judge. In any case it was 
not a concession of fact. On the terms 
of ekrarnamua, it seems clear that plaintiff 
must bear one-third of the amount that 
he is found not entitled to recover from 
defendants Nos. 1 to 58; and it has not 
been argued before us that the liability 
of the mauzas bound to contribute should 
be re-calculated after leaving out the other 
mauzas. Deducting Rs. 8,882-4-0 from 
Rs. 23,065-6-1ld dams, we get Rs. 14,183-9-15 
dams. ‘The share of plaintiff, defendants 
Nos. 59 to 65 and defendants Nos. 66 and 
67 each, out of this balance is Rs. 4,727-11-12 
dams, and this should have been the 
amount awarded to the plaintiff against 
these two sets of defendants instead of 
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Rs. 6,572-14-6 dams, the figure adopted by 
the lower Court. To the extent indicated in 
the last paragragh F. A. No. 187 succeeds. 
I would allow the appellants costs of this 
Courtin proportion to their success. 

First Appeal No. 165 of 1932 was prefer- 
red by the plaintiff on the ground that 
he should have been allowed interesi 
pendente lite. The learned Advocate for 
the appellant hus cited Bank of Behar, 
Lid. v. Ramghulam Singh (5). Interest pend- 
ente lite is, however, a matter of dis- 
cretion; and in the present case there 
were various circumstances, though the 


‘ | Jearned Judge below has not referred to 


them, which may well have led the Court 
_to say nothing about such interest. In 
the first place interest up tothe date of 
guit was allowed at 9 percent. per annum 
. with annual rests not only as against 
defendants Nos. 59 to 67 but also aginst 
the owners of the seven properties, even 
though 
making them liable to pay interest and 
it was not proved that any demand of 
payment had been made from them in 
writing. Secondly, the interest claimed by 
the plaintiff was 2 per cent. per month, 
and though this is the rate given in the 
ekrarnama, it was plaintiff's own case, and 
it was admitted by Ramdeo Singh for 
defendants Nos. 59 to 67, that he had paid 
off the mortgage decree by raising a loan 
at 9 percent. per annum. In my opinion, 
the plaintiff has failed to make out any 
sufficient reason for our interfering with 
the order passed by the lower Court in 
this respect. ` | 

One cross-objection was filed in this 
appeal by defendant No. 8, and another by 
defendant No. 11, claiming that the lower 
Court had erred in not awarding costs 
to them against the plaintif. The suit 
was dismissed as against them, but the 
question of costs was apparently over- 
looked. There does not appear to be any 
reason why they should be deprived of 
their coste. I would modify the decree 
ofthe lower Cotrt in this respecs. It 
appears from the decree that their costs 
were calculated as if they were among the 
defendants who had lost and that these 
costs included a pleader’s fee on the whole 
amount claimed in the suit. In calculating 
their costs, the Pleader’s fee must be com- 
puted on the amount claimed from 
them by the plaintiff. There is also an 
expert's fee put at Rs. 1040 included in 


(8) 11 P L T 133; 143 Ind. Cas, 43; AIR 1933 Pat. 
207; Ind. Rul. (1933) Pat, 189, 
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“costs of defendants No. 11 lost”. 
This was apparently the fee of a hand- 
writing expert, whose evidence we find 
printed in the third appeal before us, 
No. 196. Itis clear from the judgment 
of the lower Court that little enough turned 
on the evidence of this expert, and the 


fee paid seems grossly out of proportion 


to the standing of the expert or the 
importance of the evidence. I would reduce 
is to Rs. 100. I would, therefore, dismiss 
this Appeal No. 165 with costs, and allow 
the cross-objections, defendants Nos. 8 to 
10 and defendant No. Ll getting their ` 
costs in both Courts in proportion to their 
success. 

Tae third appeal before us, No. 196, is 
preferred by defendants Nos. 13 to 27 who 
were impleaded as owners of properties 
Nos. 6 and 7 in Sch. 3 of the plaint. The 
learned Advocale for these appellanta has 
urged that there should have been no 
decree against defendant No. 13 because, 
as statedin para 2 of his written state- 
ment (at p. 19 of Paris L and 2 of the 
peper-book), he had made a gift of the 
properties to defendant No. 16 in 1901. 
Neither the deed of gift nor the deed of 
sale that preceded it was produced. ‘The 
evidence of Rajeshwar Lal, waich has 
been printed for the purposes of this 
appeal, appears from his cross-examina- 
tion to be mere hearsay. Tae appeal, there- 
fore, fails and I would dismiss it with costs. 

The only other matter that requires to 
be referred tois an application put in on 
behalf of defendant No. 56 in Appeal 
No. 187 that the decree should be “made 
clear,” as the learned Advocate put it, by 
providing that as against this petitioner 
the plaintiff isto reaiize his decree by the 
gale of the property No. 13 of Sca. 3, with 
which he is concarned. It is true that 
there was a prayer in the plaint regard- 
ing the sale of the properties in the 
schedule in case of default in payment 
by the purchasers. But this prayer was 
evidently given up during the trial. It 
was at any rate nob allowed by the lower 
Court and the plaintif had not appeal- 
ed oa the point, If tne applicant was 
really aggrieved by the refusal of the lower 
Gourt to contine the plaintiff toa sale of 
the property, he should have appealed. 
The matter is nob one of mere amend- 
ment, nor has the plaintiff even now 
asked for this particular relief. f would, 
therefore, dismiss the application. 

Wort, Ag. ©. J.—I agree. 

D. Order accordingly. 
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PATNA HIGH COURT. 
‘Oivil Appeal No. 195 of 1936 
July 22, 1937 
COURTNEY-TERLELL, C. J. AND Manowar 
LALL, d. 
MOTIJHA— APPELLANT 
: versus 
; JOWALA PRASAD MARWARI— 


RESPONDENT 

Civil Procedure Code (Act V of 1908),0 XXI, r. 57, 
0. XXXVIII, r. 11 — "Attached in execution” in 
O.XXI,r. 57, whether covers attachment before judg- 
meni—Execution dismissed for default — Attachment 
before judgment, if terminates. 

There is nothing inr. 11 of O. XXXVIII, Civil 
Procedure Code,* to give colour to the view that 
for the purposes of r. 57 of O. XXI, “attached 
in execution” is & phrase that covers “attach- 
ment before judgment’. The words “the attach- 
Ment” in the expression “attachment shall cease” 
in O. KAI, 1. 57, must mean the attachment in 
execution of the decree. So where the execution ap- 
plication of the decree-holder is dismissed for default, 
the attachment before judgment does not terminate. 
Shibnath Singh v. Saber-ud-din Ahmad (4), followed 
Arunachalam Chetty v, Periasami Servat (1), Mey- 
yappa Chettiar v. Chidambaram Chettiar (2) and 
Hari Sahaji v. Srintvas Vithal (3), referred to. 


C. A. from the original order of the Sab- 
Judge, Monghyr, dated May 29, 1936. 

Messrs. A. P. Upadhaya and K. P. Upa- 
dhaya, for the Appellant. 

Mr. S. Mustafi, for the Resp .ndent. 

Judgment.—This is an appaal by the 
judgment-debtor against an order of the 
Subordinate Judge of Monghyr, dated 
May 29, 1936, passed in Miscellaneous Cases 
Nos. 15 and 49 of 1936 in an execution 
matter. it appears that the property of the 
judgment-debtor has been sold fora sum 
of Rs. 10,000 for recovery of balance of a 
decree that was passed against him some 
time ago. It also appears that during the 
pendency of the money suit which resulted 
in this decree under execution, the plaint- 
iff applied for and obtained attachment 
before judgment against the defendant- 
judgment-debtor, but this attachment was 
raised on the objection that certain idol was 
involved whosə shebait the defendant was. 
The plaintiff having lost his rights which 
he, had secured by attachment before jadg- 
ment, instituted a suit under O. XXI, r. 63, 
Civil Procedure Oode, which was decided 
in his favour with the result that the attach- 
ment before judgment was revived. After 
this revival, the decree-holder proceeded to 
execute his decree in the year 1933 when 
the execution in that year proceeded on part 
satisfaction. For the remaining portion of 
the decree another execution was started by 
the decree-holder on November 30, 1934, 
but in-this execution the decree-holder 
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simply proceeded to realize his decree by 
asking for the arrest of the judgment-deb- 
tor and did not make any prayer for exe- 
cution of thé decree by selling any immov- 
able property of the judgment-debtor, This 
execution we are told was dismissed for de- 
fault on November 22,1935, and the pre- 
sent execution wasthen lodged on Decem- 
ber 6, 1935, in the course of which the pro- 
perties were sold for a certaim sum which 
is Said to be inadequate in consideration of 
the real value of those properties. 

Mr. A. P. Upadhaya in presenting this 
appeal before us has argued that the sale 
must be held to be void inasmuch as there 
was no attachment in these execution pro- 
ceedings of the properties which were ac- 
tually sold. His argument further is that 
inasmuch as the decree-holder allowed his 
previous execution of 1934 to be dismissed 
for default in November 1935, it must be 
held in law that the attachment before 
judgment which had once failed by reason 
of-an adverse decision in the money suit 
and which was revived by a decision ina 
regular suit under O. XXI, r. 63, came to an 
end. He relies upon two cases of the 
Madras High Court reported in Arunachalam 
Chetty v. Periasamt Servai (1), and in 
Meyyappa Chettiar v. Chidambaram Chet- 
tiar (2) and also on a decision of the Bom- 
bay High Oourt in Hari Sabaji v. Srinivas 
Vithal (3). The decision of the Calcutta 
High Court reported in Shibnath Singh v. 
Saber-ud-din Ahmad (4), has been brought 
to our notice. In that Oalcutta case Sir 
George Rankin has clearly laid down after 
an examination of the very rulings relied 
ig by the learned Advocate before us 
that 

“there is nothing, however, in r. Llof O. XXXVIII, 
to ‘give colour to the view that for the purposes of 


r. 57 of O. XXI, ‘attached in execution’ is a phrase 
that covers ‘attachment before judgment.” 


We respectfully agree with this exposition 
of law. The very language of r. 57 of 
O. XXI, is abundantly clear when it enacts: 

“Where any property has been attached in execus 
tion ofa decree but by revson of the decree-holder’s 
default the Courtis unable to proceed further with 
the application for execution ..Upon the dismissal 
of such application the attachment shall cease," 

Itis to be noticed that the Legislature 
has used the words “the attachment shall 


(1) 44 M 802; 70 Ind. Cas. 439; A I R 1921 Mad, 163; 
41 M L J 252; (1921) M W N 569; 14 L W645, 

(2) 47 M 483; 79 Ind. Oas. 144; A I R ‘924 Mad. 494; 
46 M LJ 415;34 M LT 113; (1921) M W N 392. 

(3) 55 B 693; 134 Ind. Cas, 972; A I 1931 Bom. 550; 
33 Bom, L R 1130; Ind. Rul. (1931) Bom. 556. 

(4) 56 O 416; 119 Ind, Oas. 113; A I R 1929 Oal, 465; 
Ind, Rul. (1923) Oal. 721, 
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cease.” In our opinion, the words ““the at- 
tachment” must mean the attachment refer- 
ed to above, that is to say, the attachment 
in execution of the decree. Another argu- 
ment presented to us was that there has 
been some prejudice by reason of the fact 
thatthe properties had been sold for a 
lesser sum than could reasonably have heen 
realized by any kind of sale. We are 
satisfied upona consideration of the evi- 
dencein the case that the appellant can 
have no real grievance upon this score. The 
result is that the appeal fails on both points 
and is dismissed with costs. 


D. Appeal dismissed. 





BOMBAY HIGH COURT 
Second Civil Appeal No. 33 of 1933 
February 25, 1937 
Beaumont, O. J. anp N.J Wana, J. 
SECRETARY or STATE—DEFENDANT — 
APPELLANT 
versus 
GANESH NARAYAN GADGIL—Puainti Pp 
— RESPONDENT., 

Bombay Land Revenue Code (Act V of 1879), s. 66— 
Liability of occupant to fine, for user of agricultural 
land for purposes other than agricultural. 

In s. êt, Bcmbay Land Revenue Code, the words 
“so used “ do not import user by any particular 


ae of persons, such as those mentioned in 
s, 65. 

The words of s. 66 of the Act are quite Clear, and 
an occupant is liable to fineif there is any user of 
his land for purposes other than agriculture, whe- 
ther or, not the occupant has consented to or has 
knowledge of such user and irrespective of the fact 
that the conversion has been made by the occupant 
or his tenants or agents or trespasser. 


S. C. A, from the decision of the District 
Judge, Thana, in Appeal No. 159 of 1931. 

Mr. B. G. Rao, for the Appellant. 

Mr. G. B. Chitale, for the Respondent. 

Beaumont, C. J.—This is a second 
appeal from a decision of the District 
Judge of Thana, which raises a short point 
of law under the Bombay Land Revenue 
Code of 1879. The present respondent is 
the occupant of certain land assessed for 
agricultural purposes. A trespasser entered 
upon the land without the knowledge or 
consent of the occupant, and quarried 
stones frem tie land, that is to say, he 
used the land fcr a non agricultural pur- 
pose ;. and the question is whether such 
user by a trespasser subjects the occupant 
to lability to a fine unders. 66, Bombay 
Land Revente Code. Section 65 of the 
Code provides that an occupant of land 
assessed or held for the purpose of 
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agriculture is entitled by himself, his 
servants, tenants, agents, or other legal 
representatives to muke certain improve- 
ments. Tuen it provides that if any occupant 
wishes to use his holding or any part 
thereof for any other purpose, the Collector's 
permission snall be applied fur. Then 
provision is made as to how the Oollector’s: 
permission is to be givea, and the last 
paragraph provides that when any such 
land is thus permitted to be used for any’ 
purpose unconnected with agriculture, it 
shall be lawful for the Collector to require 
the payment of a fine in addition to any 
new assessment. Then comes s. 66, which 
provides : 

“Tf any such land [which, referring back to 
s. 64, means ‘any land assessed or held for the 
purpose of agriculture’] be so used [which again 
referring back to s. 65, means ‘used for any pur- 
pose unconnected with agriculture'] without the 
permission of the Oollector being first obtained, or 
before the expiry of the period prescribed by s. 65, 
the occupant and any tenant or other person holding 
under or through him, shall be liable to be sum- 
marily evicted by the Collector from the land so 
used and from the entire field or survey number 
of which it may form a part, and the occupant 
shall also be liable to pay, in addition tothe new 
assessment which may be leviable under the provi- 
sions of s. 48 for the period during which the 
said land has been so used, such fine as the Col- 
lector may, subject to the general orders of Govern- 
ment, direct.” 


Then there is a provision that : 

“Any tenant or auy occupant or any other per- 
son holding under or through an occupant, who 
shall without the occupant’s consert use any such 
land for any such purpose, and thereby render 
the said occupant liable to the penalties aforesaid, 
shall be responsible to the said” occupant in 
damages.” 

The trial Judge held that the use of the 
land for non-agricuitural purposes by a 
trespasser subjected the occupant to a tine 
under s. 66; but the District Judge differed 
from that opinion and held that s. 66 
was confined to user of the land by the 
occupant or any of the persons referred to 
in para. 1 ofs. 65, 2. e., servants, tenants, 
agents or other legal representatives. The 
learned District Judge extracted that mean- 
ing from the words '‘so used.” But] am 
quite unable to agree with him that the 
words “so used” import user by any 
particular class of persons. The Act does 
not say “so used by the persons mentioned 
ins. 65", Is is no doubts true that under 
S- 60 the Collector has a righi of eviction 
only against an occupaut aud «uuy tenant 
or other persuu h ding under or through 
him, The righi of eviction dces not apply 
to atresp..sser. Ofc urse a trespasser can 
always be evicted by the true owner, and 
it may be that the Legislature thought i, 
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unnefessary to provide expressly for the ` 


eviction of a trespasser; but when one 
comes to the words imposing liability to 
a fine, they provide quite generally that an 
occupant shall be liable to fine. In my 
opinion the words of the section are quite 
clear, and an occupant is liable to fine if 
there is any user of his land for purposes 
other than agriculture, whether or not the 
occupant has consented to or has know- 
ledge of such user. Mr. Chitale has also 
contended that the amount of the fine is 
in excess of that leviable under rr. 100 
to 102 of the Land Revenue Rules, but 
that point was not taken in either of the 
Courts below, and if it had been, Guvern- 


ment might have given evidence as to the 


circumstances which justified the imposition 
of the fine in question under r. 102. In 
my Opinion, therefore, we cannot allow any 
question to be raised as to the amount of 
the fine. The appeal must be allowed with 
costs throughout. 

N. J. Wadia, J.—Section 48, Bombay 
Land Revenue Code, provides for the levy 
of altered assessment when land held for 
agricultural purposes is converted to a 
non-agricultural purpose, and the section 
makes no distinction between conversion 
of the land by the occupant or parsons 
holding through or under him, or by tres. 
passers without the knowledge or permis- 
sion of the occupant. Section 65 lays down 
the procedure to be followed by an occu- 
pant if he wishes to convert his land from 
an agricultural purpose to a non-agricul- 
tural purpose, ands. 66 provides for the 
penalties to which an occupant renders 
himself iiable if land is unauthorizedly 
converted from an agricultural to a non- 
agricultural purpose. The latter section 
provides that when agricultural land is so 
used, t. e., for a purpose unconnected with 
agriculture, without the previous permis- 
sion of the Collector being obtained, the 
occupant is liable to pay altered assess- 
ment and fine. There is nothing in the 
language of the section which justifies tne 
view which the learned District Judge has 
taken thatthe liability to altered assess- 
ment and fine is incurred by the occapant 
only waen the conversion is by himself or 
by a tenant or agent of his. To put such 
a restriction on the words of the section 
would defeat one of the principal objects 
48, since it would permit a cuuver- 
sion of land from agricultural to non- 
agricultural uses without giving Govern- 
ment the right to check such conversion 
by the levy of altered assessment and fine, 
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Although the appealto the District Court 
was against the levy of both altered 
assessment and fine in this case, Mr. Chitale 
in the course of his argument conceded 
that Government were entitled to levy 
altered assessment from the occupant even 
though the conversion to non-agricultural 
purposes might have been made by a 
trespasser without the knowledge or consent 
of the cccupant. The section, however, 
makes no distinction between the right to 
levy altered assessment and the right to 
levy fine. Both follow upon the conversion 
of the Jand from one use to another 
irrespective of whether the conversion has 
been made by the occupant or his tenants 
or agents or by somebody without the 
occupant’s consent. I agree, therefore, that 
the view taken by the District Judge is 


wrong, and that the appeal must be 
allowed, 
D. Appeal allowed. 
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PATNA HIGH COURT 

Oivil Revision Petition No. 74 of 1937 
September 1, 1937 
Wort AND VARMA, Jd. 
DEBI BU X—PEritTioneR 
versus 
RAMESWAR PRASAD NARAIN 

SINGH AND ofuERS—Oppusité Party 

Civil Procedure Code (Act V of 1908), ss. 73, 115-— 
Preliminary decree in mortgage suit—Decree attach- 
ed by simple money, decree-creditor of mortgagee— 
Such creditor joining mortgage proceedings and getting 
final decree— Property put to sale—Another creditor 
getting money-decree against mortgagee at the same 
time as the previous creditor, if entitled to rateable 
disiribution-—-Question of law and fact—Question 
of jurisdiction involved—High Court, if can interfere. 

A creditor of the mortgagee got a money decree 
against him and attached the preliminary decree ob; 
tained by the mortgagee against his mortgagor. 
Thereafter, he joined in the mortgage proceeding 
and got a final decree and sold the property in 
execution of the same. Another creditor of the mort- 
gagee who had obtained a money-decree against him 
at the same time as the first creditor, applied for 
rateable distribution : 

Held, that the sale proceeds were assets in the 
hands of the Court and, the rateable distribution 
asked for could be granted. 

Per Wort, J.—Under s. 115, Civil Procedure Code, 
High Oourt,can interfere in a questiun vf law or 
fact where a matter of jurisdiction arises. 

O. R. P. from the order of the Sub-Judge, 
dated January 15, 
1937. 

Messrs. S. M. Muclick and K. K. Banarji, 
for the Petitioner. 

Messrs. A. B. Mukhurji and Bajkishure 
Prasad, for the Opposite Party. 

Wort, J.—This is an application under 


tery 
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order of the Subordinate Judge sllowing 
rateable distribution in the following 
circumstances. Mr. Sushil Madhab Mullick 
who appears on behalf of the appellant, 
has stated the facts inthe following con- 
venient way: A obtains a preliminary 
decree against B. X whois the appellant 
in this case obtains a money decree against 
Aand Y, the respondent represented by 
Mr. Mukharji, also obtains a money decree 
against A. X, the appellant, attaches the 
preliminary mortgage decree and pre- 
sumably under O. XXII, r. 10, Civil Proce- 
dure Code, is allowed to proceed in the 
mortgage action and obtainsa final decree 
against B for sale of the property. He 
proceeds to sell the property in execution 
of tke final morigage-decree which he 
obtained. Then Y comes along with this 
applicaticn under s. 73, Civil Procedure 
Code, asking for rateatle distribution. We 
have listened to attractive arguments cn 
both sides and it is a somewhat difficult 
matter to arrive at a conclusion. 
Mullick’s argument shortly is that what is 
being cold here is not the preliminary 
decree which was attached, snd the pro- 
ceeds which will result from the s:le of 
the mortgaged-property are not the pro- 
ceeds or assets within the meaning of 
8. 73 of the Code, asa result of the sale of 
‘the decree ; but what is being sold is the 
‘mortgaged-property as the result of the 
final decree which Mr. Mullick’s client 
‘(the appellant) obtained in pursuance of 
the attachment which I have already men- 
tioned. 

On the other hand it is contended on 
behalf of the respondents that what is 
being sold is the property of the judgment- 
debtor A, and the fact that the appellant 
was allowed to proceed to obtain a final 
decree is nothing more than the machinery 
which under the law he was allowed to 
adopt for the purpose of bringing the 
assets into the Court, and furthermore 
that the appellant, as a decree-holder in 
a simple money suit against A, cannot 
advance or strengthen his position by tke 
procedure which he has adopted in this 
ease in obtaining the final decree in the 
mortgage suit; in other words, had he been 
—indeed it is argued that he did remain 
as—a simple money decree-holder, there 
would have been no question about the 
respondents’ right to rateable distribution 
and nothing hus happened which prevents 
that mght being exercised. Of the two 
views I am rather inclined to accept the 
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second. One cannot lose sight of the fact 
that originally he had a simple money 
decree against A and in justice his right 
should depend upon the rights which he had 
asa simple money decree-holder against A, 
and not any rights which he may have now 
acquired, 

But I propose to decide the matter on 
another ground. My view of s. 115, Civil 
Procedure Code, is well-known, and I 
cannot see thatin this case any question 
of jurisdiction arises. Mr, Sushil Madhab 
Mullick has quoted a number of authorities 
and referred to a decision of their Lord- 
ships of the Privy Council in which they 
have held by inference that the High 
Court has jurisdiction to interfere in a 
question of lawcr fact where a matter of 
jurisdiction arises. Personally I have never 
doubted that position of law; but in my 
judgment the appellant here is confusing 
the right of the respondent to rateable dis- 
tribution with the right of the Judge to- 
decide the question. It would have been 
impossible for either side to put in a pre- 
liminary objection that the Judge had no 
jurisdiction to decide tke questicn of rate- 
able distribution, and certainly had the zase 
been decided in favour of the appellant, we 
would have heard nothing more about the 
matter, The Judge in my opinion had 
jurisdiction to decide the question, and 
I think, although itis obiter so far as my 
decision is concerned, that he decided the 
case rightly. In my view, therefore, the 
application is dismissed with costs : hear- 
ing fee five gold mohurs payable to respon- 
dent No. H. 

Varma, J.—I agree. The petitioner 
before the lower Court applied for rateable 
distribution in the following circumstances. 
Three persons, Baleswar, Basdeo and 
Rajkumar, filed mortgage suit No. 66 of 
1927 and obtained a preliminary decree 
against one Mathura Prasad Singh and 
others on January 20,1929. Debi Bux, the 
client of Mr. Mullick who.was the creditor 
of Baleswar, Basdeo and Rajkumar, got this 
preliminary decree attached. ‘There was 
another set of creditors, Rekhchand and 
Ramanand, who also got the decree attached 
for their share. The decree-holders in the 
mortgage-suit who had obtained a prelimi- 
nary decree did not show enough enthusiasm 
to have a final decree passed and then 


-at the requesit of the attaching creditor 


the decree was made final on February 17, 
1936. Debi Bux. executed his decree on 


.Juiy 9, 1936, and Rekhchand and his son 


were added as decree-holders also by the 
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Order of September 15, 1936, The sale pro- 
clamation was issued on October 9, 1936, and 
daa 8, 1937, was fixed as the date for 
sale, 

In the meantime Rameswar Prasad, 
Mr. Mukharji’s client, who was a decree- 
holder in Execution Case No. 213 of 1936, 
applied on December 19, 1936, under s. 73, 
‘Civil Procedure Code. The question here 
is whether he is entitled to apply for 
rateable distribution as against Debi Bux. 
Both of them are creditors of Baleswar, 
Basdeo and Rajkumar and the decree of 
the judgment-debtors was attached origi- 
nally at the instance of Debi Bux. Now, 
that isan assetin my view held by the 
Court; but the argument of Mr. Mullick is 
that rateable distribution that is now being 
claimed isnot by the sale of the decree 
obtained by Baleswar, Basdeo and Raj- 
kumar but by sale of the property which 
was the subject-matter of the mortgage on 
the basiss of which the mortgage-decree 
was obtained. The method by which Debi 
Bux came to execute the mortgage-decree 
of his judgment-debtors is only a 
method of procedure. The question is 
whether the property which was sold 
under the decree that was atiached can 
be considered to be an assetin the hands 
of the Court. If the decree is an asset, 
in my view its money equivalent, after 
various precesses of the Court have been 
taken recourse to, would also amount to 
assets which would still remain the property 
of the Jjudgmwnent-debtors. Jam of opinion 
that the jadgment of the Court below is 
Tight and I would dismiss this application 
with costs. 

D. application dismissed. 





a RANGOON HIGH COURT 
Criminal Appeal No. 426 of 1937 
May Li, 1937 

Roperts, C. J. AND Leaoa, J. 
NGA OHIT SO — APPELLANT 
VETSUS 
THE KING —RRSPONDENT 

Penal Code (Act XLV of 1860), s. 85 —Accused drunk 
and therefore in excited mood—Drunkenness volun- 
tary—Whether excuse for crime—Constderation in 
passing senience—Criminal trial—Dying deposition 
—Magistrate tuking dying deposition should not 
record evidence in committal Court. 

The fact that the accused was'in an excited 
state as the result 
in his house, in itself is no excuse for crime but it 
may be taken into consideration when the question 
of sentence is being considered, especially when the 
quarrel was started by the deceased himself. 
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It is wrong fora Magistrate who takes the dying 
deposition torecord the evidence in the committal 
Court. It means that the accused isin that Court 
precluded from questioning the Magistrate as to 
at happened when the dying deposition was 


taken, 
Cr. A. from an order of the Additional 


Sessions Judge, Pegu, dated April &, 
1937. 


Mr. M. Eunoose, forthe Appellant. 

Mr. E. W. Lambert, Government Advo- 
cale, for the Crown. 

Leach, J.—The appellant has been con- 
victed of the murder of one Maung Po 
Kyai on December 22 last year ab 
Bwegyin village, Pegu district and has 
been sentenced to death. The facts of the 
case lie within a Very narrow compass. On 
December 22, the appellant entertained 
the deceased and three other villagers, 
Maung Tay, Maung Kan and Maung Shwe 
Thi, to a meal at his house. He also 
supplied his guests with liquor of which he 
himself partook. Shortly before 4 o'clock 
in the afternoon the deceased set off for 
his own house. He was acc mpanied by 
Maung Tay and Maung Kan. It appears 
to be quite clear that the deceased had 
drunk too freely of the liquor supplied 
by the appallant and was nob in a fit 
state to proceed home alone. Moreover, 
he was in a truculent mood. After they 
had gat some short distance away from 
the house, the appellant cverltook them 
and demanded that the deceased should 
give him a basket of paddy asa contribu- 
tion towards the costs of the meal of which 
he had partaken. A quarrel then arose, 
and theappellant stabbed the deceased in 
the abdomen. He died the next day. The 
accounts of ihe two eye witnesses Maung 
Tay and Maung Kan differ in certain 
particulars. Maung Tay says : 

“When Ko Kan and Igut the deceased Po Kyai 
to about a shout from the village, the accused 
Ohit So came running up from the village. He 
asked Po Kyai‘Am I getting the hasket of paddy 
from you?” Icannot say whether the accused was 
borrowing the basket of paddy or demanding re- 
payment of a loan taken by the deceased. Po Kyai 
replied ‘Of course you will be getting your pad:ly.' 
Then the accused said ‘If 1 am to get it, please 
give it’. Ko Po Kyai then said ‘If I don't give it, 
what are you going to do?’ Then without giving 
the accused time to reply, Ko Po Kyai fisted the 
accused. The accused then said ‘if you don't give 
why, I will fist you,’ and he too began to fist the 
deceased. Iwas about 3 or 4 fathoms from them 
and I cannot definitely say whether their blows 
took effect. Ko Kan was about half that distance 
from them. He rushed in and separated the com- 
batants, and told them to stop fighting. When they 
had gone about 16 to 18 feet apart, the accused 
took out something from his waist, ran up to 
the deceased and delivered a blow with it. I 
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took it that it was a dagger which he drew out 
from his waist. After delivering the blow. the 
ei ran straight north from the scene of the 

ght. 

Maung Kan's account isas follows : 

? “SoPo Kyai, Maung Tay and I left and when 
we got tothe north of the village, and were about 
150 feet from thelarge banyan tree that serves our 
village as a landmark, Chit So came running 
after us. We heard his footsteps and so we turned 
round and found him up with us. Ohit So asked 
‘Will I get the paddy?’ and Maung Po Kyai re- 
plied ‘Havé you gotto get any as wages from me? 
II don’t give itto you, what are you going todo? 
and then the accused abused Po Kyai. The latter 
then rushed inand fisted the accused. But I got 
in and intervened, andthe blow delivered by Po 
Kyai did not fall on the accused. ButPo Kyai 
again. rushed in and delivered a blow with his 
fist. I saw the blow falling upon the accused's 
forehead. The accused then retaliated witha blow. 
I thought that it was with his fists that he deli- 
vered the blow. Po Kyai fell backwards. Po Kyai 
then said ‘Maung Tay Maung Tay ChitSo has 
stabbed me witha dah’. He repeated that to me. 
When I looked at him,I found that his intestines 
were protruding. He was about 15 feet from me 
when I looked at him.” 


-It will be observed that Maung Kan 
does not state that the appellant, after 
being separated from the deceased, rushed 
back from a distance of about 16 to 18 
feet and stabbed the deceased. The ac- 
count of Maung Kan is more favourable to 
the appellant, and we think it right that 
his account should be accepted. There is, 
however, no doubt in our- opinion, that 
the crime committed hy the appellant is 
that of murder. The learned Advocate 
for the appellantdoes not suggest other- 
wise. He, however; asks that the death 
| sentence be set aside and asentence ‘of 
transportation for life substituted. There is 
force in his argument. The deceased 
was in a truculent mood; he was the person 
who started the fight. Itis clear that the 
appellant did not take out the knife until 
-the deceased had struck him on the forehead. 
The appellant was in an excited state as 
the result of having partaken of liquor in 
his house. Thisin itself isno excuse but 
it may be taken into consideration when 
“the question of sentence is being consi- 
dered, especially as we hold that the 
quarrel was started by the deceased him- 
“self. It ig a border line case, but we think 
‘that the facts arésuch that the Court is 
‘justified in reducing the sentence of death 
to that of transportation for life; and the 
sentence will be altered accordingly. 

~- There is one matter to which I should 


“refer, and that is the fact that the Magistrate _ 


who recorded the dying deposition of the 
deceased also presided over the pro- 
ceedings in the committal Court. This fact 
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has beén commented on by the learned 
Additional Sessions Judge, and we con~ 
sider rightly so. It is wrong in our opi- 
nion, that a Magistrate who takes the 
dying deposition should record the evidence. 
in the committal Court. It means that the: 
accused isin that Court precluded from 
questi ning the Magistrate as’ to what 
happened when the dying deposition was 
taken. Jn this case, however, no injustice 
was done tothe appellant as his learned 
Advocate has quite frankly acknowledged 


but we refer to the matter for future 
guidance. Í 

Roberts, C. J.—I agree. - j 

D. Sentence reduced. 


er ate Tera 


_ PATNA HIGH COURT 
Civil Appeal No. 666 of 1935 
September 2, 1987 ! 
Manowar LALL, J. 
BINDESWARI PRASAD AND 0OTARRS— 
APPELLANTS 
VETSUS 
LAL MOUNGARI LAL AND OTHERS— 
RESPONDENTS. 

Criminal Procedure Cole (Act V of 1898), s. 88— 
Prior to sale under s. 88, accused mortgaging property 
—Government can sell only equity of _redemption— 
Suit on mortgage after sale of property by Government 
— Government, if necessary party. 

Property which is sold under s. 88, Criminal Pro- 
cedure Code, is the property of the accused, and if 
the accused has before the sale under s. 88 trans- 
ferred any interest in the property, that interest 
cannot obviously besold. Applying this reasoning, 
where the accused before sale has mortgaged the 


. property what the Government can sell and could 


sell is nothing more than the equity.of redemption 
which onthat day is in the mortgagor, and Gov- 
ernment or its transferee cannot acquire any higher 
rights than the mortgagor had on that day. The 
Government by attaching the property does not get 
any rights inits favour beyond what the section 
specifically provides. Ina suit by the mortgagee for the 
mortgage decree after the sale of the attached property 
by Government, under s. 88, Criminal Procedure Code, 
the Government is not a necessary party ‘because 
on the day of the mortgage suit the Government 
had transferred itsright and, therefore; the only per- 
son who is a necessary party in thie mortgage action 
is, besides the mortgagor, the person who was then 
in possession of the property as a subsequent pur- 


chaser of the equity of redemption, that is to say, the 


auction-purchaser. 
chi (1), relied on. 


C. A.from the appellate decree of. the 
eee Judge, Darbhanga, dated June 21, 

35. 

Mr. R. S. Chatterji, for the Appellants. 

Mr. K. N. Lal, for the Respondents. 

Judgment.—This is an appeal by tke 
plaintiff against an appellate decree of the 
learned District Judge of Darbhanga dis- 


Alagammal v. Sadasiva Padaya- 


1937 


Imissng an appeal of the plaintiff against 
wa decision of the learned Munsif who 
refused to pass a mortgage decree in his 
favour against the respondent who pur- 
chased the mortgaged property asa result 
ofa sale by a Deputy Magistrate in July 
1924 under the provisions of ss. 87 and t8, 
Uriminal Procedure Code, the accused 
mortgagor Mnungari Lal having absconded. 
The defence in the action was, so far as the 
respondent auction-purchaser is concerned, 
that the Government should have been 
made a party to the action, being a neces 
sary party, and also that the sons of the 
auclion-purchaser were not party defen- 
dants and, therefore, it was contended that 
there was a defect in the suit. 

The learned Court below has held that 
in this case there cannot be a mortgage 
decree without making Government a paity 
and, therefore, the suiti must fail. In my 
opinicn the learned Judge has wholly mis- 
conceived the scope of s. 88, Criminal 
Procedure Code and the effect of sales by 
the Secretary of State through the Deputy 
Magistrate of the property of the accused 
who was the mortgagor in this case. The 
provisions of s. ¢8 of the Code have been 
enacted for the express purpose of com- 
peiling an accused to appear in obedience 
toa summons or a warrant issued by Gri- 
minal Orurts and this is a penalty which 
is sought to ke enforced against him to 
coerce him to respond to the orders of the 
Criminal Courts and take his trial and not 
avoid the reach of justice. For this reason, 
property which is sold is the property of 
the accused, and if the accused has before 
the sale under s. 88 transferred any inter- 
est in the property, that interest cannot 
obviously. be sold. Applying this reason- 
ing. it is clear to my mind that what the 
Government purported to sell and could 
sell in 1925 was nothing more than the 
equity of redemption which on that day 
was in the mortgagor, and Government or 
its transferee could not acquire any higher 
rights than the mortgagor had on that day. 
The Government by attaching the property 
does not get any rights in its favour 
beyond what the section specifically pro- 
vides. This view is in accord with the 
observations of the. earned Judges of the 
Madras High Court in Alagammal v, 
Sadasiva Padayachi (1). In that case it 
may be noticed that the Government had 
not sold the property which it had attached 


(1) A I R 1930 Mad. 1017; 129 Ind, Cas. 47; 60 M L 
72; 32 L W 843; (1930) M W N 1021; Ind, Rul. 
931) Mad. 191. 
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under s. 88, and in that view it was held 
lhat the Government ought to have been - 
made a party; but it was also held that” 
the absence of the Government from the 
category of defendants did not affect the 
rights of the Government and, therefore, 
when the defendants in that suit had 
derived their title from the Government, 
they also were entitled to redeem. The same 
remarks apply with equal vigour to the 
present case. In the present case the 
Government was not a necessary party 
because on the day of the mortgage action 
the Government had transferred its right 
to the respondent (it actually sold the 
property attached to the respondent auction- 
purchaser), and, therefore, in my opinion 
the only person who was a necessary- party 
in this mortgage action was, besides the 
mortgagor, the person who was then in 
possession of the property as a subsequent 
purchaser of the equity of redemption, that 
is to say, the auction-purchaser of 1925. I 
therefore overrule the decision of the 
learned District Judge on this point. 

It was next argued by Mr. K.N, Lal. 
for the respondents that the sons of the 
auction-purchaser were not made parties, 
Upon tbe findings of the trial Court that 
the karta was a party in this action, there 
is no merit whatsoever in this objection. 
Mr. K. N. Lal next argued that there was 
some kind of an estoppel against the mort- 
gagee from bring'ng the present action in- 
asmuch asthe mortgagee as landlord had 
actually been receiving rent from the auc- 
tion-purchaser who was in possession of 
this property before bringing the mortgage 
action. It is enough to state that no issue 
of estoppel was ever sought to be raised 
in tke trial Court and the decision of such 
an issue would depend upon many questions 
of fact which are necessary to be investigat- 
ed before the bar of estoppel can be raised 
by the defendant. 

Lastly, it was contended by Mn K.N. 
Lal that the rate of interest in the mort- 
gage bond was very excessive and that in 
the circumstances of this case the rate 
should be reduced to a reasonable rate. 
I agree with this submission. I reduce 
the rate of interest to simple interest at 
l per cent. per month from the date of the 
mortgage bond. Subject to this variation, 
the appeal is decreed in full. A fresh 
decree will be prepared by the office. 
The period of grace I fix at two months 
from this date. The appellant will be 
entitled to proportionate costs against the 
auction-purchaser throughout, The mori- 
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gagor has not appeared before us. Leave 
to appeal under the Letters Patent is 
refused. 


D: Appeal allowed. 


LAHORE HIGH COURT 
Special Bench 
Criminal Case No. 9 of 1936 
February 19, 1937 
Young, C. J., ApDISION AND DIN 
MOHAMMAD, JJ. 
Syed MUHAMMAD HABIB, PUBLISH BR 
oF “Darry SryasatT’, LAHORE— 
PETITIONER 


VETSUS 
EMPEROR— RESPONDENT 

Press (Emergency Powers) Aci (XXIII of 193} as 
amended by Criminal Law Amendment Act XXIII 
of 1932), ss. 7 (3), 4—Notice under s. 7 (3)-—Words, 
signs etc., coming under s. 4 (1), (d), if should be 
described—Affixing of translation of whole article, if 
suficient—Offending article published during office of 
previous publisher—Successor-in-opice if can be 
ordered to deposit security—Magisirate not taking 
security under s.7(1)—Local Government, if debar- 
red from taking action under 3. 7 (3). 

Where a translation of the whole article is annex- 
ed to the notice under s. 7 (3), Press (Emergency 
Powers)fAct, as amended by the Criminal Law Amend- 
ment Act, this is sufficient compliance with the re- 
quirements of the law in this respect. It need not 
describe the words, signs 6r visible representations 
coming within the mischief of s 4 (1) d). 

It does not matter who the publisher happens 
to be at the time of the notice, if the news- 
paper contains words coming within the mischief of 
B. 4. A change of publisher after the newspaper 
has inserted the offending article makes no differ- 
ence ; and the new publisher can be required by the 
Local Government to deposit the amount. 

The Magistrate and the Local Government are 
completely independent of each other with respect 
to the functions exercised by each under the Press 
(Emergency Powers) Act. It is for the Magistrate and 
for him alone to decide what he is to do andit is 
for the Local Government to decide what it is to do, 
each acting within the respective powers conferred 
upon them within the Act. The fact, therefore, that 
the Magistrate does not require security under s. 7 
(1), does not debar the Local Government from tak- 
ing action under sub-s. (3) if it considers it proper to 
take action under the powers given to it under that 
sub-section. The Magistrate may not be aware of 
the article at the time andthe hands ofthe Local 
Government cannot be tied by his action if the Local 
Government takes action under sub-s. (3) of s. 7. 


Mian M. Aslam Khan, for the Petitioner. 
“Dewan Ram Lal, Government Advocate, 
for the Crown. 
' Young, GC. J.—Syed Inayat Shah was 
printer and pyblisher of the newspaper 
styled the “Urdu Daily Siyasat”, Lahore. On 
October 15, 1936, his brother Syed Muham- 
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mad Habib appeared before the Magis- 
trate under the provisions of s. 7 (1), 
Press (Emergency Powers) Act and made 
the necessary declarations that he was 
the printer and publisher of the said 
newspaper. The 
quire him to deposit security. On Octo- 


ber 24, 1936, the Punjab Government is- - 


sued a notice under sub-s. (3) of s. 7 of 
the Act to Syed Inayat Shah calling upon 
him to deposit security to the amount of 
Rs. 3,000 as a particular article published 
in the issue of October 8, 1936 contained 
words of the nature described in cl. (d) 
sub-s. (1) of e. 4, Press (Emergency 


Powers) Act. Apparently the Government. 


did not then note that he had ceased to 
be the publisher. Accordingly, on Novem- 
ber 7, 1936, the Government issued a 
similar notice under subes. (3) of s. 
the Act to Syed Muhammad Habib alias 
Habib Shah as he was the publisher of 
the newspaper and he has put in this 
petition under s. 23 of the Act, asking this 
Gourt to set aside the order demanding 
Rs. 3,000 as security from him under s. 7 (8). 


It was first objected that the notice was 
defective as it did not describe the words, 
signs or visible representations coming 
within the mischief of s. (4) (1) (d). There 
is no force in this contention as a transla- 
tion of the whole article was annexed to the 
notice 2nd this was sufficient compliance 
with the requirements of the law in this 
respect. It was next argued that the Local 
Government had no power to issue a second 
notice to Syed Muhammad Habib, seeing 
that it had a'ready issued a notice to his 
brother Sved Inayat Shah. The first 
notice was obviously a mistake and of no 
effect as Syed Inayat Shah was not the 
publisher of the paper at the time of the 
notice. The second notice was, therefore, 
the only valid notice, the first being a 
piece of waste paper. Thirdly, it was 
argued that the notice could not be issued 
to Syed Muhammad Habib as, on Octo- 
ber 8, 1936, his brother Syed Inayat 
Shah was the publisher of the newspaper. 
This contention must be again repelled. 
Sub-s. (3) of s. 7 runs as follows: 


“Whenever it appears to the Local Government 
that a newspaper published ‚within its territories, 
in respect of which security under the provisions 
of this Act has not been required, of having been 
required has been refunded under sub-s. (2), con~ 
tains any words, signs or visible representations 
of the nature described in s. 4, sub-s. (1), the 
Local Government may by notice in writing to 
the publisher of such newspaper, stating or des- 
cribing such words signs or visible representa- 


7 of. 


Magistrate did not re+. 


~ 
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tions, require the publisher to deposit with the 
Magistrate within whose jurisdiction the news- 
paper is published, security to such an amount 
not being less than five hundred or more than 
three thousand rupees, as the Local Government 
may think fit to require.”’ 

_ The meaning of this section is clear. It 
is that when a newspaper contains words 
coming within the mischief of s. 4, the 
Local Government may require, by notice 
“In writing to the publisher of such news- 
paper security as set out in the secticn. 
In fact, it may be said that it is the 
newspaper which is penalised. TLis is 
further clear from the wording of s. 23 (1) 
of the Act which runs as follows:, 

“. .. the publisher of a newspaper who has been 
ordered to deposit security under sub-s. (3) of 
8 7... may, within two months from the date 
of such order, apply to the High Court to set 
aside such order and the High Court shall decide 
if the newspaper ...., in respect of which the 
order was made, did or did not contain any 
words, signs or visible representations of the 
nature described in s. 4, sub-s. (1); | 

25 of 


while under the provisions of 8. 
the Act, the Special Bench can only set 
aside the order if it appears to it that the 
words etc. were not of the nature des- 
cribed in s. 4 (1). It follows that it does 
not matter who the publisher happens to 
be at the time of the notice, if the news- 
paper contained words coming within the 
mischief of s. 4. Olearly a change of 
publisher after the newspaper has inserted 
the offending article makes no difference; 
the new publisher can be reqaired hy the 
Local Government to dep-sit the amount. 
If this were not so, the object of enacting 
sub-s. (3) of s. 7 could always be set at 
naught by a change of publishers and the 
new publisher could only be required by 
the Magistrate under subs. (1) to give 
securily to the extent of Rs. 1,000. Apart, 
however, from this absurdity, the law is 
quite clear that the publisher, no matter 
who he is at the time of the notice, can be 
required to deposit security if the news- 
paper contained any words coming Within 
the mischief of s. 4. 

Fourthly, it was argued that the Local 
Government had no power to act under 
sub-s. 5) of s. 7, seeing that the Magis- 
trate under sub-(1) of the same section 
‘accepted on October 15, 1936 the declara- 
tion of Syed Muhammad Habib that he was 
the publisher without requiring security 
under that sub-section. In this connection 
reference was made to In the matter of 
Virjanad Printing Press,Lahore(1), where at 

(1) 16 Lah. 270; 156 Ind. Cas. 674; A I R 1935 Lah. 


‘838; (1985) Cr. Cas, 572; 36 Or. LJ 971;37PL R 
107;8 RL 13 (S B), 


` MUHAMMAD HABIB v. EMPEROR (LAH) 


201 


p. 277* itis said that the District Magistrate 
under the Act is ordinarily an agent of the 
Governmet. The case itself does not afford 
any help in the decision of this casa, reli- 
ance is placed on the words already given. 
We, however, consider that the remark was 
not necessary for the decision of that case 
and is in the nature of an obiter dictum. 
Besides, it has heen too broadly stated. 
A District Magistrate may be an agent of 
the Government when he is required to 
perform any functions on behalf of. the 
Government in that capacity but where 
he is invested with independent p-wers, 
he cannot be considered to be an agent of 
the Government in the discharge of those 
functions. It is clear from a perusal of 
the Act that the Magistate and the Local 
Government are completely independent 
of each other with respect to the functions 
exercised by each. It is for the Magis- 
trate and for him alone to decide what 
he is to do and itis for the Local Govern- 
ment to decide what it is to do, each acting 
Within the respective powers conferred 
upon them within the Act. The fact there- 
fore that the Magistrate did not require 
security ander s. 7 (1) on October 15, 
1936 from Syed Muhammad Habib did 
not debar the Local Government from 
taking action under sub-s. (3) if 16 con- 
sidered it proper to take acticn under 
the powers given to it under that sub- 
section. The Magistrate may not kave 
been aware of the article at the time and 
the hands of the Local Government can- 
not be tied by his actinn if the Local 
Government takes action under sub-s. (3) 
of s. 7. 

The last contention was that the article 
itself, though offensive, did not come with- 
in the mischief of s.4 (1) (d) which runs 
as follows: 

“Whenever any newspaper contains any words, 
signs or visible representations which tend, 
directly or indirectly, to bring into hatred or 
contempt His Majesty or the Government estab- 
lished by law in British India or the administra- 
tion of justice in British India or any class or 
section of His Majesty's subjects in British India, 


or to excite disaffection towards His Majesty or 
the said Government ... .” 


The article commences with a bitter 
attack upon His Excellency the Governor 
but it doesnot end there. It also brings 
into hatred or contempt the Government 
of India and tha Local Government : vide 
the passage prinied at p. 7, line 19 et. seq. 
ofthe paper book. Another such passage 
commences atline 28 of the same page. 
The third such passage is printed at lines 


“Page of 16 Leh=-[ Ea] = 
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46 to 51. We have no hesitation in hold- 
ing that the article as a whole and these 
Passages in particular, tend directly and in- 
directly to bring into hatred or contempt 
the Government. established by law in 
British India and the administration of 
justice in British India and to excite 
disaffection towards the said Government. 
This being so, the Local Government had 
power to require the security in question. 
We, therefore, dismiss the application with 
costs. Counsel's fee Rs. 190. 
D. Application dismissed . 


PATNA HIGH COURT 
Civil Revision Petitions Nos. 546 to 581 of 
1936 
September 13, 1937 
Wort AND MANOHAR LALL, JJ. 

Babu BADRI NARAIN SINGH anp 
ANOTHER—PLAINTIFFS—PETITIONERS 
LETSUS 
HARI LAL SINGH AND aANcTaER— | 

DereNpANTs—OpPosiTs PARTIES 

Civil Procedure Code (Act V of 1908), O. XLI, 
r. 11—Appeal summarily dismissed—Decision not 
involving error of jurisdiction—Fact thathad Court 
heard respondent, decision would have been different— 
No second appeal in the case—Re-hearing of appeal, 
af can be ordered. 

Where an Appellate Court dismisses an appeal 
summarily under O. XLI. r. 11, Civil Procedure Code, 
and there isno error of jurisdiction involved in the 
decision, the mere fact that the Court would have 
come toa different decision, had the respondent been 
heard, is no ground for ordering the Court, in revi- 
sion, to re-hear the appeal in a case where there 15 no 
second appeal to the High Court Mahabir Das v, 
Sadho Choudhuri (1), Explained. 

G. R. P. from an order of the District 
Judge, Monghbyr, dated May 29, 1936. 

Messrs. B.C. De and J. C. Sinha, for 
the Petitioners 

Mr. B. N. Rai, fur the Opposite Party. 

Wort, J.—This Rule is directed against 
the order of the learned District Judge 
dismissing an appeal summarily under 
O. XLI, r. 11, Civil Procedure Code. It is 
perhaps a little inaccurate to say sum- 
marily asthe learned Judge has written 
a very long judgment dealing with number 
of points arising, but expressing the view 
he had already held regarding the question 
of limitation in rent suits, he was of 
opinion that no useful purpose would be 
served in the circumstances in hearing 
the appeal in presence of the respondents. 
It is against that order as I have stated 
‘that the Rule is directed. There is no 
question that the Jearned Judge had juris- 
diction to dismiss the matter summarily, 
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although a somewhat different view was 
expressed in the judgment to which I was a 
party in Mahabir Das v. Sadho Choudhuri (1. 
I must not be misunderstood when I say a 
different view was expressed as that 
different view depended upon the circum- 
stances present in that case. During the 
course of the judgment it was pointed out 
that difficult qnestions arose for considera- 
tion and it would not be doing justice to’ 
the parties in the circumstances to dismiss 
the case under O. XLI,r. 11. But in this 
case, 28 I have already observed, the 
learned Judge had on a former occasion 
dealt with the question of law involved 
that being one of limitation, and saw no 
good reason for allowing the appeal to be: 


admitted. 


Mr. De who appears on behalf of the 
petitioners contends that had the learned 
Judge admitted theappeal and heard itin 
the presence of the respondents. he would 
have taken a different view having regard 
tothe decision of the learned Chief Justice 
which was in his favour. Butit has to be 
remembered that there has been a differ- 
ence of opinion inthis Courton that ques- 


tion. My reference is to the case in 
Rameshwar Prasad Singh v. Mangar 
Kahar (2) where Rowland, J., after 


reviewing the authorities in this matter, 
kas come to the conclusion that the shorter 
period of limitation and not the longer 
applies to rent suits, that isto sav, that 
the Amending Act is retrospective. The 
only question which we have to decide in 
the circumstances is whether the learned 
Judge had jurisdiction to actin the manner 
in which he acted inthis case. There is 
no question kere (as this is one of the 
misfortunes from which the petitioners 
suffer) of any right of second appeal to this 
Court, but that does not give us jurisdiction 
to decide a point in favour of the petitioners 
when we are of the opinion that the learned 
Judge had jurisdiction to act in the manner 
in which he acted. The suggestion of Mr. 
De that the learned Judge might have 
come to a different conclusion had the 
appeal been admitted, if Imay say so 
with respect, is quite irrelevant. There is 
no reason why the Judge in the circum- 
stances should admit the appeal having 
regard tothe fact that he had, as he him- 
self says, already expressed a very different 
viewon this question. In these circum- 


(1) 17P LT 607; 163 Ind. Cas, 142; ATR 1936 Pat 
505; 2 B R 568; BRP 620. 

(2) 18 P L T 193,189 Ind. Cas. 78; AI R 1937 Pat, 
311; 3 B R 534; 9R P 524. i 


1937 


stances the Rule must be discharged but 
there will be no order for costs. This 
colon will govern ©. R. Nos. 546-531 of 


Manohar Lall, J—I agree. When I 
referred these cases to a Division Bench 
for disposal, I was not informed as has 
been now pointed out to us by the respon- 
dent, that no appeal lay to the High Court 
in these cases by reason of the provisions 
of s. 153, Bengal Tenancy Act, the value in 
each case being below Rs. 100. I considered 
that it was immaterial that the appli- 
cations were treated as revision applications 
or as second appeals because, as pointed 
oui by my learned brother inthe case 
reported in Mahabir Das v. Sadho Chou- 
dhuri (1) the dismissal of an appeal sum- 
marily by a Subordinate Court does not 
necessarily mean that no second appeal 
lies to this Court. The present applications 
being rightly headed as applications 
in revision falling under s. 115, Civil Pro- 
cedure Code, I agree that the applications 
should be dismissed for there is no error 
of jurisdiction involved in the decision 
ofthe learned Judge. In rehearing the 
appeals he would either come tothe same 
conclusion or even a different conclusion 
in law, but that is not a ground for ordering 
him to re-hear the appeal in a case where 
no second appeal lies to this Court. 

D. Application dismissed, 


NAGPUR HIGH COURT 
Miscellaneous Criminal Case No. 34 of 1937 
June 28, 1937 

GRILLE, Orra. O. J. 
TYAB ALI —APPLIOANT 
VETSUS 
HUSAINALI—RESPONDENT 

Criminal trialL—Transfer— Complaint under s. 
408, Penal Code (Act XLV of 1880)—Case sent for 
inquiry to another Magistrate and report received— 
Magistrate starting fresh inquiry on his own ac- 
count under s. 202, Criminal Procedure Code (Act V 
of 189°)—Considerable delay already caused—Com- 
plainantheld had sufficient ground for apprehension 
and that case should be transferred. 

Where a Magistrate starts afresh inquiry on his 
own account under s. 202, Oriminal Procedure 
Code, after having sent the complaint under 
s. 406, Penal Code, for inquiry to another Magis- 
trate and receiving his report, the procedure 
is irregular, And where apart from the irregu- 
larity of conducting a second inquiry there is also 
the inordinate delay, the complainant may well feel 
some apprehension that the fate of his case, so 
far as the admission of the complaint under s. 4086, 
“Penal Gode, is concerned, will not rest entirely 
onthe consideration of the report and the Magis- 
trate's conclusion thereon and his application for 
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transfer, therefore, will be justified. Emperor v, 
Durga Prasad (1) and Ram Pershad v. Moti (2), 
relied on. 


Cr. App. for transfer of enquiry and trial 
of a criminal complaint under s. 406, 
Indian Penal Code, from the Court of 
Head Quarters Magistrate, Bhandara. 

Mr. Nisarali, for the Applicant. 

Mr. J. Sen, for the Crown. 

Order.—This is an application by the 
complainant in a case lodged under s. 406 
of the Indian Penal Codein the Court of 
the Head-Quarters Magistrate, Bhandara, 
for a transfer of that case from the 
Bhandara District. The complainant is. a 
resident of Gondia. The Head-Quarters 
Magistrate, Bhandra, on receipt of the 
complaint sent it under s. 2u2 of the Cri- 
minal Procedure Code, tothe Second Class 
Magistrate, Gondia, for inquiry. That 
Magistrate, after a careful and detailed 
inquiry, submitted his report tothe Head- 
Quarters Magistrate on January 21, 1937, 
(the complaint had been lodged on July 
25, 1936). The report was in favour of 
the issue of process. The Head-Quarters 
Magistrate thereupon, instead of issuing 
prccess or on considering the report dis- 
missing the complaint under s. 203 of the 
Criminal Procedure Code, proceeded to 
make a further inquiry himself including 
the examination of witnesses and the cal- 
ling ofthe person who would have been 
an accused if process had issued to prcduce 
eertain documents, and, despite ten fur- 
ther hearings, on the date on which this ap- 
plication owas filed, namely, May 1, 
1937, had neither dismissed the case nor 
directed the issue of process. The ap- 
plicant apprehends that in view of the 
irregularity and the delay his case will 
not be properly treated in the Court of the 
Head-Quarters Magistrate. 

The irregularity of the Magistrate in 
beginning afresh inquiry on his own ac» 
count under s. 202 after having sent the 
case for inquiry toa Magistrate and re- 
ceiving his report is clear. The law has 
been correctly laid down in Emperor v. 
Durga Prasad (i) and there is also an 
earlier decision of the same Court to the 
same effect by Knox, J. in Ram Pershad 
v. Moti (2). Apart from the irregularity of 
conducting a second inquiry there is also 
the inordinate delay to he considered, and, 
when the Magistrate takes so long to make 
up his mind on the receipt of a report, 

(1) 44 A 5:0; 66 Ind. Cas. 423; 20 ALJ 355; 23 


Or. UJ 279: AIR 1922 AlL 211, 
Ko 90 Ind. Oas. 749; 1L A L JIM Or, L J 
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the applicant may well feel some appre- 
hension that the fate of his case, so far 
as the admission of the complaint is 
concerned, will not rest entirely on the 
consideration of the reportand the Magis- 
trate’s conclusions thereon. The applica- 
tion for transfer is accordingly justified. 

I see no reason, however, to accede to the 
request that the case should be taken out 
of the jurisdiction of the District Magis- 
trate, Bhandara. The reason for asking 
that the case be transferred to the Nagpur 
District is, in my opinion, that Nagpur is 
more easy of access from Gondia than is 
Bhandara, iteelf, since Gondia lies on the 
main railway line while Bhandara does not. 
The learned Counsel for the applicant 
stated that Le had no objection if the 
case is transferred to the Court of the 
First Class Magistrate sitting at Gondia. 
This First Class Magistrate is a Subordi- 
nate Judge. There are First Class Magis- 
trates at Bhandara besides the Head- 
Quarters Magistrate who are competent to 
try the case, and 1 direct accordingly 
that the case be transferred from the 
file of the Head-Quarters Magistrate to 
any other suitable Magistrate having 


jurisdiction whom the District Magistrate 
Bhandara, may select. 
D. Appeal dismissed 
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NAGPUR HIGH COURT 
Criminal Revisicn Appeal No 171 of 1936 
September 14, 1936 
GRILLE AND GRUER, JJ. 

DALJIT SINGH—-Accusgp>—AppELLANT 
versus 

EM PEROR— Opposite Party 


Criminal trial — Inspection Note by Magistrate~ 
Evidentiary value of —Prosecuting Counsel—Duty of 
—Murder cose-—Burden of proof as to intention or 
knowledge - Maxim, actus non facit reum, nisi mens 
sit rea, applicability in India—Penal Code (Act XLV 
of 1860 , ss. 299, 300, 202—Distinction between, whe- 
ther bodily injury ts likely to cause death and whether 
such injury is sufficient in ordinary course of nature 
to cause death——Weapon used being rifle—Nature of 
offence—Intention — Intention sudden and impulse 
momentary — Whether mitigates offence — Refor- 
matory Schools Act (VIII of 1o97)—Boy of 14 years 
guilty of murder—Accused not depraved— Held, should 
be sent to Reformatory School. 

An inspection note by a Magistrate is not evidence 
and is nothing more than a record made by the 
Magistrate to enable him to understand better the 
evidence to be recurded. Heis entitled toembody in 
his note only facts observed by himself on the spot 
and not the result of statements made to him there. [p. 
207, col. 1 j 

The duty of a Prosecuting Counsel, in examining 
his own witness and in conducting the case, is to 
elicit the truth rathey than to exercise his ingenuity 
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in pressing the case unduly against the accused; and 
what might be a forensic duty in a civil action is not 
necessarily one ina criminai case. [p. 209, col. 1.) 

In British India the law does not regard, that 
every case of homicide is prima facie murder. The 
burden of proving a certain intent or knowledge—that 
which in English Law is called malice —is thrown on. 
the prosecution by the statutory definition of culpable 
homicide and murder; and it is not only in cases of 
murder that this burden of proof is thrown on the | 
prosecution by statute; that burden is imposed in 
every offence coming within the ambit of the Penal. 
Oode. The Maxim “actus non facit reum, nist mens 
sit rea” a source of fruitful discussion in Criminal 
Courts in England, has no application in India, as the 
statutory definitions of the offences in the Code in 
each case expressly contain a proposition as to the 
state of mind of theaccused. Woolmington v. Director 
of Public Prosecution (1), referred to. Res v 
Greenacre (2), explained. !p 210, col. 1]. 

The distinction between whether a bodily injury 
intended to be inflicted is likely to cause death and 
whether such injury is sufficient in the ordinary 
course of natureto cause death is fine but appreci- 
able, and it isa question of degree of probability, 
The matter would generally resolve itself into a con- 
sideration of the natureof the weapon used. Al- 
though such consideration may give rise to much 
anxious consideration and difficulty when the weapon 
used is the one so frequently employed in this coun- 
try, namely, a lathi, there is no such difficulty when 
the weapon used is a rifle, anda rifle aimed at the 
head at a distance of about 2 feet. The injury in- 
tendedto bs inflicted, if there be. intention, is one 
which transcends the possibility ofa likelihood of 
death, and must come within the category of an 
“injury sufficient inthe ordinary course of nature to 
cause death”. Reg'v. Govinda (3), relied on [p 210, 
col. 2; p. 211, col 1] 

Whena rifleis aimed at the heal of another, ac- 
companied by words uf abuse which cannot be spoken 
in jest, and the rifle is one not liable to sudden or 
accidental discharge, and the person with the rifiz had 
full knowledge that the rifle was loaded, it is im- 
possible to hold that the rifle was fired without an 
intent to inflict such bodily injury as would in the 
a course of nature result in death. [p. 211, 
eol. I. 

That the intention was sudden and the impulse 
momentary, and even uncontrollable, is no mitigation 
unless it can be shown that the act was the result of 
grave and sudden provocation, as laid down in Ex- 
ception l to s. 300 of the Penal Code, [p. 211, col. 2] 

The accused found guilty of murder was a boy 
brought up in a comfortable home, a boy apparently 
of intellectual attainments above tha average, but of 
a haughty and imperious disposition which had not 
been properly controlled, a boy who hus been accus- 
tomed to treat the coulies with whom he inevitably 
came in frequent contact, as if they were beings of 
another order and bound to execute all his wishes 
without demur or question. Unaccustomed to having 
his desires thwarted and unfortunately having a. 
lethal weapon in his hands at the time, he lost control 
of himself and used it with a fatal effect killing a 
cooly boy : 

Heid, that the discipline of a Reformatory School 
may well prove salutary to such a youth, whereds it 
would have been ineffective in the case of a depraved 
youth Rama v. Emperor (4) and Channoo v. Emperor 
(7), Criminal Application No. 27 of 1926, applied. 


[p. 212, col. 1.] 
Cr. A. from the order of the Court of 


the Sessions Judge, Wardha at Ohanda, 


193; 
dated July 17, 1936, in Sessions Trial No. 
9 of 1936. 

The Right Hon'ble Sir Tej Bahadur 
Sapru with him Messrs. C. B. Parakh and 
Ramprasad, for the Appellant. 

Mr. W. R. Puranik, Standing Counsel, 
. for the Crown. 

Judgment.—This is an appeal by 
Daljit Singh Garewal, who has been sen- 
tenced to transportation for life for the 
‘murder of one Narayan, a coolie boy of the 
age of 14, who was in ihe service of the 
Public Works Department at Chanda, where 
the father of the accused was working as 
Assistant Executive Engineer. The age 
of the accused is given in his examination 
as 14, although he is said by Counsel, on 


- 


the question being put to him by us, to’ 


have been only just over 134 years of age 
when the incident, out of which the trial 
and conviction arose, happened. He is 
said to have been bornon August 19, 1922, 
ane the incident occurred on March 9, 
1950. 

The facts as found at the trial, and 
which have resulted in the conviction of the 
accused, are as follows. Onthe morning 
of March 9, the accused's father Mr. Gare- 
wal had to proceed on tuur, and he cycled 
to the Chanda Fort Station and caught the 
morning train to Warsa. A collie employed 
in the Public Works Department, Vithal 
(P. W. No. 1) accompanied him to the station 
on a cycle, carrying his luggage. This coolie 
‘was employed by Mr. Garewal as a personal 
‘servant. He took both cycles back tothe 
bungalow, which he reached about half 
past ninein the morning, and began his 
‘domestic duties of cleaning the bungalow. 
‘About half pastten in the morning Shan- 
kar (P. W. No. 2), who is also a covlie in 
the Public Works Department and who was 
at the time working as a punkha-puller, 
also arrived at the bungalow. The accus- 
ed, who was studying for the matricula- 
tion examination, was working at his books 
in the bungalow. Shortly after this the de- 
ceased Narayan arrived with Tamarind 
fruit which he had collected and which was 
spread at the back of the bungalow to 
dry. The accused then left his books and 
asked these three persons to play hide- 
‘and-seek with him. Narayan demurred on 

‘the ground that the overseer would mark 
‘him absent if he was not attending to his 
duties, but was overborne by the accused, 
who asked him wheiher he or the overseer 
was the greater man. The game continu- 
ed throughout the rooms of the bungalow, 
excluding one room, and outside for about 
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half an hour, and after that Shanker point 
ed out to the accused a dove sitting on a 
custard apple tree at the back of the 
bungalow and asked him if he wished to 
shoot it. The accusedtook a rifle belong- 
ing to his father, which was kept in the 
room where he had been working and which 
is designated as the dressing room in the 
plan, and came to the back of the bungalow 
with the intention of shooting the bird. The 
bird in the meanwhile had flown away to- 
wards the front of the bungalow. Shanker was 
sent to mark the bird down and proceeded 
to some mango trees some 25 yards to the 
front of the bungalow. Narayan, the de- 
ceased, and the accused went through the 
bath room at the back ofthe bungalow 
towards the front of the bungalow. Vithal 
followed them, closed the bath room door 
and, as he wasresponsible for the tidiness 
of the house, re-arranged the carpet which 
had been disturbed during the game of 
hide-and-seek. He then came out on to the 
front verandah just in time to hear the 
accused address Narayan as sala bhanchod 
and tosee him inthe act of aiming at 
him with the rifle, which he fired. The 
accused is said to have been standing at 
the edge of the verandah, which at that 
portion is enclosed by arches, and Narayan 
is said to have been standing below it. 
Narayan fell shot through the head, and the 
accused after having jumped down with his 
rifle had alook at Narayan, put the rifle 
on the verandah and went inside the 
bungalow. Residing in the compound 
were two persons who have not been called, 
the ayah ofthe family andone Venkanna, 
who have both been in Mr. Garewal’s 
service for some time. They appeared on 
the scene and fetched the overseer, Moghe 
(D. W. No, 2), who arranged the transport 
of Narayan to the hospital. Some of the 
blood stained earth was scraped together, 
but was not taken away. According to 
the prosecution this was done at the in- 
stance of the accused who wished to hide 
traces of what had occurred, but Vithal 
after having swept the earthinto a heap 
was afraid to remove it. The accused 
then removed the rifle and also a shot 
gun which wasin the dressing room with 
the rifle, and locked them in a store room 
at the end of the verandah, and, according 
to the prosecution, he had the domestic 
servants, the ayah and Venkanna enjoined 
Silence as to the real events on Vithal and 
on Shanker, who had heard the report from 
the mango tree and saw the accused stands 
ing below the verandah with the rifle in 


re Gall Mr. Garewal at once. 


up in the store room and 


Garewal 
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his hand after the deceased had fallen 
and then place the rifle in the verandah 
and go inside. A telegram was sent by 
Moghe to the Station Master at Warsa to 
The telegram: 
“Send Garewal nextlorry or train, matter 
serious’. Meanwhile the Police had ap- 
peared on the scene at about 2 o'clock in 


the afternoon, and all they were able to- 


ascertain from the people they questioned 
was that Narayan had met with an ac- 
cident falling down from the punkha pulley 
which he had been adjusting and had re- 
ceived an injury on the head. Information, 
however, was received from the hospital 
that the injury appeared to be due to a 


‘gun-shot wound. When questioned as to 
‘the existence of firearms the accused told 


the Police that his father did havea rifle 
and a shot-gun, that he had locked them 
that his father 
had taken the keys with himon tour. The 
lock of this store room was sealed. Mr. 
returned at 5 o'clock in the 
evening by motorcar. He held some con» 
versation with Moghe who had met him 
outside the office at the roadside before he 


-reached the bungalow. On reaching the 


‘bungalow he was requested by the Police 


to produce the keys (it is admitted by 


-the accused that his father had not taken 
the keys with him and that he himself did 
-not give them upto the Police when he 


could have done s9), and the sho:-gun was 
found to be perfectly clean, but the rifle 
had been recently fred and an empty 
cartridge was found in the breach. The 
boy Narayan lingered on in hospital with 


intervals of ccnsciousness for five days and 


case to the Police, made a 


died on March 14. On Mareh 15 Vithal 
and Shanker, the two eye-witnesses who 
had declined to state the true facts ofthe 
statement of 


what they had seen and heard. According 


-name by which the accused was 
Two attempts were made to 


Í: 


to Maroti (P. W. No. 11) whois a brother 
of the deceased and who was Mr. Gare- 
wals personal orderly and had accompanied 
him to Warsa and had returned with him, 
the deceased in his lucid intervals told 
Maroti and the members of his family, who 
in accordance with the custom prevailing 


in this country were at the deceased's 
bedside continuously, that he had been 
shot by the Baba Saheb, which was the 


known. 
obtain his 
dying declaration, but when a Magistrate 
arrived for the purpose of recording it, 
the deceased was not ina fit state to say 
anything. A challan was presented under 
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s. 304-A of the Indian Penal Code, but on 
the evidence afforded and on the denial 
of the accused that he had handled any 
firearm or was responsible in any way for the 
death of Narayan, the committal charge 
was made under s. 302 of the Code. The 
defence in the Sessions Court was a com- 
plete denial of having caused the death of: 
Narayan, and it was contended that the 
accused was working and heard Narayan 
cry out are bapre and that he ran out 
and saw him lying bleeding in the com- 
pound below the verandah. In his written 
statement before the committing Magis- 
trateand in his examinationin that Court 
the accused stated that he saw a gun 
lying by his side. In his examination in 
the Sessions Uourt he s.ated, while the de- 
ceased was lying inthe compound, the rifle 
was lying on the verandah, the muzzle pro- 
jecting afoot from the edge of the 
witnesses for the defence 
also give this as the position of the rifle 
when they arrived at the scene. 


It was contended on behalf of the de- 
fence,on the medicalevidence as to the 
state of the wound on the admission of the 
deceased boy Narayan into hospital and 
on the evidence of a Pole Sergeant who 
was called as an expert witness on ballis- 
tics (another expert witness had also been 
called by the prosecution), that the shot 
must have been fired at extremely close 
rangeand that consequently the circum- 
stances were not incompatible with the 
injury on Narayan having been self-inflict- 
ed. Thisline of defence was a sine qua 
mon, as the accused had denied handling 
the rifle, and there has been no suggestion 
either in the Court below or before us 
that the rifle was handled by any third 
person. 


The argument advanced before us in 
appeal is directed mainly to establish the 
contention that Narayan’s injury must 
have been self-inflicted and to discredit 
the veracity of the eye-witnesses Shanker 
In addition to this it is ar- 
gued that, even on the assumption that the 
accused did fire the rifle, there is no evi- 
dence of any intention to cause death and 
that, even if the defence be found false, 
the prosecution have not discharged the 
burden which the law imposes on them of 
proving their case irrespective of any con- 


siderations arising out of the failure of the 


defence. He will first consider the argu- 
ments advanced in appeal in relation to the 


facts. 


~ 
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The main grounds of attack are that the 
medical evidence and the evidence of the 
expert witnesses do establish that the 
bullet must have been fired at practically 
point-blank range and not at such a range 
as to preclude a mishandling of the ritie 
by Narayan. We may note herein passing 


“ that, even if this were found to be correct, 


it would not preclude the possibility of the 
rifle having been tired at Narayan by 
‘another at point-blank range. (After discus- 
sing the evidence their Lordships proceed- 
ed.) It will be well at this stage to clarity 
the situation with respect to the spot 
inspection recorded by the committing 
Magistrate, since itis vehemently argued 
that the original case for the prosecution 
was that the shot could not have been fired 
at less than 15 feet, which is the dis- 
tance given between the two points in- 
dicated in the Magistrate’s inspection note, 
which has been transferred to the Sessions 
file as Ex. D4. It will also here be con- 
venient to indicate the plan and position 
of the house, so far as is material, 
from the scale plan which is Ex. P-28, 
[Their Lordship’s reviewed the evidence 
„on the point and continued.}| Much 
capital has been made out of this in- 
spection note and the privilege claimed 
by the Magistrate, and it is strongly 
urged that the prosecution completely 
changed their case which originally was 
that the snot was fred from a distance of 
15 feet aud not, as Gontended in the 
Sessions Ovurt, at a distance of from 2 to 3 
feet. We are very clear toat there is no 
force whatever in this contention. In the 
first place, an inspection note is not 
evidence and is nothing more than a record 
made by the Magistrate to enable him to 
understand better the evidence to be 
recorded. further, the Magistrate was 
entitled to embody in his note only facts 
observed by himself on the spot and not 
the result of statements made to him there 
[Tneir Lordsnips after again conisdering the 
evidence, proceeded to discuss the expert 
evidence] The evidenceof the doctors and of 
the ballistic experts on either side are said 
before us to demonstrate tnat the shot 
must have been tired at point-blank range 
or very near to it, at a distance of only 
a few inches. We are unavle to tind that 
this evidence establishes tne contention. 
The evidence of the Assistant Medical 
Officer Faiz M. Abbasi may be at once 
discounted. His deposition before the 
committing Magistrate was brought on to 
the record, There he deposes that he 
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considered that the shot must have been 
tired at 50 paces—an entirely unwarranted 
inference from the fact that the boneg 
were not splintered—and yet he also 
deposed that there was scorching round 
the wound about the size of a rupee. 
Before the Sessions Judge he states: 
“Seeing the application of the iodine Í 
though that the scorching was of the size 
of a rupee.” He then states: “The actu] 
singelng round about the wound was very 
smallin area”. Nowthe remaining medica] 
witnesses, the Civil Surgeon (P. W. No. 12) 
and Dr. Shandel who was actually in 
charge of the case, differ very materially 
as to what they saw, and we doubt very 
much whether, when on July 2, the Civil 
Surgeon at the beginning of his eross- 
examination drew asketch of the wound, 
this can be said to be an accurate re- 
presentation thereof. There he gives a 
perfect circle for the wound, surrounded 
by red chalk, which he says indicated the 
area of singeing, and the cuter blue portion 
the superncial blackening of the skin, 
Dr. Shandel, who was also present, has 
deposed that he did not see any black» 
ening or charriug in the area surrounding 
the wound, and he specifically states that 
he did not notice the blackening and 
singeing as mentioned by the Civil Surgeon 
in his report to the Police (Ex. t-17). The 
entry in that report runs: “Skin all round 
this wound was darkish grey in colour and 
singed.” ‘The date of this report is March 
12, 1936, and no explanation is apparent 
why the report was made so late, when 
one would expect a report of this nature 
to have been sent to the Police as soon 
as possible. The portion which the Civil 
Surgeon indicated as blackening dis- 
appeared, he admits, on washing. The 
actual small area said to be singed was 
not seen by Dr. Shandel who attended tne 
patient daily. Dr. Sbhandel says that in 
the wound the skin andthe tissues were 
Charred and blackened and the tesh was 
burnt. It does not appear tous that this 
could have been caused by the flame, and 
according to Taylors Medical Jurispru- 
dence, |page 518, Volume I of the eighth 
Edition, a bullet has not the power to cause 
a burn. This is also affirmed by the 
expert witness for the defence, Sergeant 
Fell, and is the sole point of his dis- 
agreement with the evidence of Mr. Mitchel 
who appeared for the prosecution. It 
appears to us that the darkened area on 
the edge of the wound and the state of 
the tissues inside it might be the result 
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of bruising and also of discoloration from 
the lead bullet, since it is in the evidence 
of Mr. Mitchel that the cartridge used had 
no nickel casing, and the discoloration due 
“to contact with lead is well-known. 
Dr. Chandurkar, the Civil Surgeon, is also 
at variance with Taylor's Medical Juris- 
prudence when he refers to a burn caused 
by a bullet and he states that he did not 
find any indication, which is declared to 
exist in such wounds in Lyon's Medical 
Jurisprudence at page 247 ofthe ninth 
Edition : 

“Wounds of entry are closely surrounded by a 
brown parchmentised ring. This is in fact an 
abrasion resulting from the rubbing off of the 
epi doriis by the bullet in its passage through the 
SKIN. 


We would also point out that, in the 
experiments made by Sergeant Fell as to 
the effects caused at various ranges by 
shots fired from this rifle on a shaved 
goatskin, the entrance of the hole witha 
shot fired ata range of 2 feet also showed 
a black margin. Both he and Mr. Mitchel 
were in agreement that there could 
be no blackening beyoud 2 feet, and the 
range of blackening is put by Major 
Burrard in his book on the Identification 
of Firearms and Forensic Ballistics’at much 
less. The limit, according tothis authority, 
of surface scorching is 6 inches with a 
service rifle and 3 inches with a pisto!, and 
of blackening 9 inches with a service rifle 
and 6 inches with a pistol. In Modi's 
Medical Jurisprudence, and authority on 
which the appellant relies, it is stated : 

“If a firearm is discharged very close to the 
body, or in actual contact, subcutaneous tissues 
over an area of two or three inches round the 
bullet opening are lacerated and the surrounding 
skin is usually scorched and blackened by smoke 
and tattooed with unburnt grains of gunpowder. 
‘The adjacent hair is singed.” 

None: of these indications appeared on 
the body. The wound was within half an 
inch of the eyebrow and. the medical 
evidence is to the effect that the eyebrow 
was not singed: otherwise there would 
have been an entry to that effect in the re- 
port and in the Bad Head (?) Ticket, where 
no such entry finds place, and no powder 
was imbedded in the area surrounding 
the wound. Although we are unable to 
come toan exact finding as to the range 
at which the bullet was fired, we are 
satished that it could not have been ata 
range within 6 inches. This would render 
the theory that the wound was self-inflict- 
ed insupportable. We have examined the 
rifle and it is certainly not impossible for 
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a boy of the height of 5-1” to have applied 
the rifle to his eye or forehead and to 
have pressed the trigger, despite Sergeant 
Fell's statement tothe contrary. To achieve 
this, however, the muzzle would have to 
be brought very close the forehead, 
practically touching it. Again we fail to 
see how Sergeant Fell arrived at the 
conclusion that fora self-inflicted wound 
of this nature to occur the butt of the rifle 
must have been held at a height of 7'2", 
The exit wound has been shown by the 
medical evidence to be one inch horizontally 
below the entrance wound. The length of 
the rifle is 41 inches. The distance 
between the entrance and the exit wounds 
is between 5 and 6 inches. It needs but 
a very simple mathematical calculation to 
show that the butt of the rifle, in order to 
produce such a wound, would only have 
to be lifted 8 or 9 inches above the 
horizontal. 

The depositions of the two eye-witnesses; 
Vithal and Shanker, are entirely corrobora- 
tive, and no discrepancy can be detected 
between them. | Their Lordships after review» 
ing their evidence held that it was also- 


‘corroborated by circumstantial evidence.] 


The last point to come under considera- 
tion in the evidence for the prosecution is 
one to which the learned Counsel in 
appeal attaches the greatest importance, 
Vithal has depased that immediately before 
the shot was fired the accused uttered 
the words sala bhanchod. It is very 
strange, it is contended, that these words 
which were not elicited in examination- 
in-chief, but on a question put by the com- 
mitting Magistrate at the close of the 
examination-in-chief, had not been men- 
tioned at an earlier stage, and that. the 
mention of them then is nothing less 
than an attempt by Vithal on realising, 
when the question was put, that some 
motive was necessary, to supply it, and 
that these words have been deliberately 
invented by Vithalin order toturn what 
might otherwise, in the absence of any 
apparent motive, be presumed to be an 
accident, into a deliberate action and a 
crime. It is emphasized that the Police 
were unaware that any such words were 
said to have been used or that anything 
was spoken before the shot, which resulted 
in Narayan’s death, was fred. The theory 
is ingenious, but unacceptable. It is 
impogsible to believe that a simple coolie 
like Vithal would, on a question ‘being 
asked him unexpectedly, at once realise 
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that here was an opportunity which had 
not been previously afforded, of improving 
the whole case and converting an accident 
into a crime. It is argued that, if the 
Police were in possession of information 
that the words had been used, the fact 
would have been elicited in Vithal’s 
‘examination-in-chief. This could only have 
been done by a leading question, to 
which objection would have been taken 
by the defence. It was contended that 
any Prosecution Inspector or Prosecuting 
Counsel who was reasonably competent, 
would have been. able to elicit this 
important piece of information without 
transgressing the rule about leading 
witnesses. lt is well recognised that the 
duty of a Prosecuting Counsel, in examin- 
ing his own witness and in conducting 
the case, is to elicit the truth rather than 
to exercise his ingenuity in pressing the 
Case unduly againstthe accused; and what 
might be a forensic duty in a civil action is 
not necessarily one in a criminal case. More- 
over, 1t is not a fact that the inspiration came 
to Vithal in the Court-room and that there 

ad been no indication of the mention of 
abuse before. Although we have decided 
not to rely on his evidence as corroborat- 
ing Vithal, it is. a faet that Maroti, the 
brother of the deceased, has stated that 
his brother did relate to him in hospital 
that he had been abused, although 
he quotes: different phrase, name sale 
bhosdike. Neither of the terms are 
unusual vulgar forms of abuse, and, asin 
many other languages, they are used 
Merely as abuse without any reference to the 
aberrations which they literally counote. 
Ib cannot be suggested that Maroti in- 
troduced this incident into his evidence 
because Vithal had done so. In our 
anxiety to avoid any mistake on this point 
we have referred to the Police diary and 
find that during the investigation Maroti 
did use this term sala bhanchod in 
recounting to the Police what he aileged 
the deceased had said in hospital. We 
can find no reason to distrust this evi- 
dence which has been given by Vithal a 
witness waose evidence has been materially 
corroborated by the only other person who 


could corroborate it so far as nis Observation - 


went, namely, Snanker. [‘Tuem Lordships 
discussed the defence evidence and taen 
proceeded.] We consider, inen, on a review 
of the evidence that it was impossible Lor 
the injury on the deceased N arayan to have 
been self-inflicted and that it is proved that 
the accused did aim the rifle, which .he 
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knew to be loaded, at the boy Narayan” at 
a distance of nut more than 2 feet and 
that he fired at him after using the 
expression sala bhanchod. The question 
for decision now is what offence has. 
been committed. It bas been strenuously 
argued before us that, even if we were 
to hold that the whole of the defence had 
been concentrated on trying to prove a 
fact which we hold not to be true, namely, 
that the injury was self-inflicted, never- 
theless this must not be allowed to in- 


- uence our minds and that the burden 


lies on the prosecution to prove its case 
to the hilt, and that no burden of rebuttal 
can lie on the accused, however irrational 
his defence may be; and particular 
emphasis is laid on the English case, a 
decision of the House of Lords, Woolmington 
v. The Director of Publie Prosecutions (1). 
This statement of the law by the learned 
Advocate for the appellant is a truism so 
far as the law in india embodied in the 
Indian Penal Code is concerned, and 
Woolmington’s case (1), although git has 
revolutionised the law as the burden 
of proof in murder cases in England, has 
done no more than bring the law of 
England into line with the lawin India 
in that respect. The law in England prior 
to the decision in Wvolmington's case (1) was 
interpreted, following the statement of 
Foster in his Crown Law (1762) and the 
pronouncement of Tindal, (CO. J. in Rex 
v. Greenacre (2), that when one person 
had met his death at the hands of another, 
the burden lay on that other person to 
show circumstances which would eradicate 
the presumption of malice, that is to say, 
of knowledge and intent. ‘The relevant 
Passage in Rex v. Greenacre (2), in 
the summing up of tne Ohief Justice, 
rans:— 

“ soosssethat Where it appears that one person’s 
death has been occasioned by the hand of another 
it behoves that other to show from evidence, or 
by inference from the circumstances of the case, 
that the offence is of a mitigated character, and: 
does not amount to the crime of murder.” 

The passage from Foster's Crown Law’ 
Which was cited with approval by swift, J 
in Woeolmington’s case (1), out of waich the 
appeal to the House of Lords arose, 10 
the words “Dhat nas been the law of 
this country for all times since we had law” 


is ag follows :— 
“In every charge of murder, ithe fact of killing 
being firat provod, all the circumstances of accident 


(9 (1935) A O 462; 104 L J K B 433; 25 Cr. App. R, 
72; 153 L T 232: 79 3 J401; 5L T L R 446. 
- (2) (1837)8 0 & P35. 
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necessity, or infirmity are to be satisfactorily 
proved by the prisoner unless they arises out of 
the evidence produced against him: for the law 


presumeth the fact to have been fuunded in malice 
until the contrary appeareth,” 


“This view of the law, which their Lord- 
ships poiut out has appeared in nearly 
every text-book written since the day of 
Foster, has been declared by their 
Lordships to be incorrect. Subject to any 
statutory exception and subject to the 
exception as to the defence of insanity 
which may be raised, the burden of 
proof rests ab initio on the prosecution and 
is never shifted. It is not the duty of 
the accused in furnishing in evidence to 
furnish such evidence as shall satisfy 
the jury that there was malice, but the 
duty remains with the jury to see, after 
considering any evidence afforded by the 
accused, whether the prosecution has 
discharged the burden of proving, which 
never shifted from them, that the offence 
of murder has been committed. Now in 
British India the law does not regard, 
as it did in England until the decisicn 
in Woolmington’s case (1), that every case 
of homicide is prima facie murder. The 
burden of proving a ceriain intent or 
knowledge that which in English Law is 
called malice—is thrown on the prosecution 
by the statutory definition is culpable 
homicide and murder, and it is not cnly 
in cases of murder that this burden of 
proof is thrown on the prosecution by 
statute: that burden is imposed in every 
offence coming within the ambit of the 
Indian Penal Code. The maxim “Actus 
non facit reum, nist mens sit rea’, a 
source of fruitful discussion in Criminal 
Courts in England, has no application in 
{ndia, as the statutory definitions of the 
offences in the Code in each case express- 
ly contain a proposition as to the state of 
mind of the accused. 

It is urged then that, on that assumption 
fhat the death of Narayan was the result 
of an act on the part of the appellant 
Daljit Singh, there is no evidence of any 
intention, no evidence of any threat or 
loss of temper, and that the possibility of 
the rifle baving been presented at the 
boy's head by way of a joke and the 
trigger having become accidentally releas- 
ed, Cannot be excluded. This argument, 
of course, involves non-acceptance of the 
evidence of Vithal that the accused uttered 
the words sala bhanchod as he fired. 
We have already given our reasons for 
accepting tnis evidence as true, and we 
gre not impressed by the argument which 
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has been advanced that the Police never 
considered it to be a case of murder 
inasmuch as the challan was presented 
under s. 304-A of tbe Indian Penal Code, 
and that thereby the burden of meeting a 
case under that section has wrongfully 
been thrown on the accused. The argu“ 
ment is fallacious. The charge on which 
the accused was tried was a charge of 
murder, and there is no question that at 
his trial the accused was fully aware 


-of the nature of the charge he had to 


meet. The fact that the challan in the 
committing Magistrate's Court was pre- 
sented under s. 304-A of the Indian Penal 
Code—a fact at which the committing 
Magistrate expressed his surprise—indi- 
cates nothing more than a comprehensi- 
ble sympathy with the terrible situationin 
which the accused and his father were 
placed, and possibly an expectation that 
evidence would be afforded waich would 
bring the case within the limits of the 
lesser offence. 

The definition of culpable homicide in 
the Indian Penal Code runs:— 

“Whoever causes death by doing an act with 
the intention of causing death, or with the intention of 
causing such bodily injury as is likely to cause 
death, or with the knowledge thathe is likely by 


such act to cause death, commits the offence of 
culpable homicide.” / 


The relevant portion of the definition of 
murder in s. 300 of the Code runs :— 

“Except inthe cases hereinafter excepted, culpable 
homicide is murder, if the act by which the 
death is caused is dune with the intention 


of ........,02 * 
done with the intention of 


drdly.—if it is 
causing bodily injury to any person and the 


bodily injury intended to be inflicted is sufficient 


in the ordinary course of nature to cause 
death." i 


Melville, J., in Reg. v. Govinda (3) in ana- 
lysing the degrees of culpability set out in 
ss. 294 and 300 of the Indian Penal Code 
has observed that the distinction between 
whether a bodily injury intended to be 
inflicted is likely to cause death or whether 
such injury is sufficient in the ordinary 
course of nature to cause death is fine 
but appreciable, and that it isa question 
of degree of probability. He considered 
that the matter would generally resolve 
itself into a consideration of the’ nature of 
the weapon used. Although such consi- 
deratiun may give rise to much anxious 
consideration and difficulty when the 
weapon used is the one sə frequently 
employed in this country namely, a lathi 
we feel that there is no such difficulty 
whentbe weapon -used is a rifle, anda 

(3) 1 B 342, 
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rife, aimed at the head at a distance 
of about 2 feet. The injury. intended to 
be inflicted, if there be intention, is one 
which transcends the possibility of a 
likelihood of death, and must come within 
the category of an “injury sufficient in the 
ordinary course of nature to cause death.” 
The argument that the rifle discharged 
itself by accident would cover both the 
possibility of the rifle having been aimed 
at the boy’s head in jest,as is suggested 
or by way of a threat the probability of 
which is denied. We have ourselves subject- 
ed the rifle when cocked to considerably 
rough usage by banging the stock against 
a wall and by dropping it on the ground. 
Inno case was the striker released, and 
we are of opinion that the striker could not 
be released without the necessary pres- 
sure on the trigger. The pull-off of the first 
pull of the ‘trigger is somewhat easier 
than the normal but the second pull-off is 
firm: and , not liable to discharge by un- 
intentional pressure. Sergeant Fell, the 
expert on firearms examined by the defence 
bas given the strength of the pull-off 
and’ by reference to Major .Burrard’s work 
on ballistics, the pull-off is a normal one. 


=-=- e 


atthe head of another, accompanied by 
words of abuse which cannot be spoken 
in jest, and the rifle. is one not liable to 
sudden or accidental discharge, and the 
person with the rifle had full knowledge that 
the rifle was loaded, it is impossibls to hold 
that the rifle was fired without an intent 
to inflict such bodily injury as would in 
the ordinary course of nature result in 
death. The accused Daljit Singh had only 
a minute or two before been attempting 
to shoot a bird, and the rifle had not left 
his hands. He knew, therefore, that it was 
loaded. Narayan had previously tried to 
excuse himself from playing with the 
accused on the ground that ne would be 
marked absent fromhis work for which he 


was engaged and for which he was being. 


paid by the Public Works Department, 
and was ordered by the accused to pay 
more attention to him rather than to 
bis own immediate superior, When the 
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' game of hide-and-seek was over or rather 


was interrupted by the sight of a bird 
which the accused desired to shoot, it appears 
that Narayan again attempted io get on 
with his work, and that the are.rsed 
resented the second attempt, and in a 
momentary fit of temper and lusi of 
control shot him, having the weapon alr:ady 
in his hand. It has been represented 
to us that, as there was no premeditation 
and necessary preparation for the 
crime, the inference as to attention is 
weakened. Thisis not so. Although the 
crime was certainly unpremeditated, when 
ina fit of temper a rifle known to be 
loaded is aimed andthe trigger is pulled 
there is definitely an intention to fire a 
shob and, in the circumstances, to inflict 
such injury as would naturally result in 
death. That the attention was sudden 
and the impulse momentary, and even 
uncontrollable, isn) mitigation unless. 1! 
can be shown that the act was the result 
of grave and sudden provocation, as laid 
down in exception i to s. 300 of the Indian 
Penal Code. OF that there ‘is no sugg ‘stion 
whatever and after deliberate and anxious 
consideration we are of opinion that the 
finding of tne learned Sessions Judge, in 
which all tne assessors agreed, is correct 
and that the accused has committed the 
offence of murder. 

The final question is as to the sentence 
whieh should be passed. The learned 
Sessions Judge has passed a sentence of 
transportation for life, adding tne sugges- 


tion that the Local Governmant saould 
exercise its prerogaiive of clemency 
under s. 401 of the Criminal Procedure 


Code if it deems üt. There is, of course, no 
question of the propriety of the Sessions 
Judge's ucviou in not sentencing the accused 
to death. No mention nad been made of 
the desirability of invuking.the provisions 
of the Reformatory Schools Act of 1897, 
neither has that question been- mentioned 
in this Court. Thatsuch action is possible 
in the case of a youthful oifender wh> has 
been seutenced to trausportation for life 
has been neld by Stanyon, A. J. © in 
Rama v. ismperor (4) and tnus has been 
accepied later in Channoo v. Hmperor, 


Cri. App. No. 27 of 1926 disposed of on 


Maren 22, 1926. We are in respectful 
agreement with the decision in Rama v. 
Emperor (4) and hold that recourse may 
be had tutue Reformatory Seals Act if 


such aviioa is desirable. doth in Rama V. 


(4) 4 NLR 180, 
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Emperor (4) and Channoo v. Emperor, 


Cri. App. No. 27°of 1926 disposed of on ` 


March 22, 1926, it was held: that ordinarily 
a youthful offender convicted of murder 
should not besent to a Reformatory School. 
In each of those cases the Act indicated 
very great moral depravity. In the former 
case a youth out of jealousy murdered 
his younger step brother with an axe, and 
in the latter a youth robbed two small 
children of their ornaments and pushed 
them into a well. The depravity inthe 
case before us isnot so innate. Wehave 
here to consider the case of a boy brought 
up in a comfortable home, a boy apparently 
of intellectual attainments above the 
average, but of a haughty and imperious 
disposition. which has not been properly 
controlled, a boy who has been accus- 
tomed to treat the coolies with whom he 
inevitably comes in frequest contact, as 
ifthey were beings of another order and 
bound to execute all his wishes without 
demur or question. Unaccustomed tc hav- 
ing his desires thwarted and unfortunately 
having a lethal weapon in his hands at 
the time, he lost control of himself and 
used it with a fatal effect. The discipline 
of a Reformatory School may well prove 
salutary to such ayouth, whereas it would 
have been ineffective in the caseof a 
youth so depraved as Rama aud Ohannoo. 
Where the course of sending 2 youth toa 
Reformatory School is open to us, and we 
are of opinion that the discipline there 
obtaining would profit the youthful offender, 
we consider it our duty totake action 
under the provisions of that Act rather 
than simply to affirm the sentence of 
transportation for life, and leave the 
decision of the degree of clemency to be 
exercised to the Local Government. 

While affirming the conviction for 
murder, therefore, we direct that the accus- 
ed Daljit Singh who at the time of the 
murder was 134 years ofage and has just 
attained the age of 14 years, should be 
detained in a Reformatory School for a 
period of four years. The fineof Rs. 50 
which has been inflicted under the Arms 
Act, will stand. 

D. Order accordingly. 
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PATNA HIGH COURT 
Civil Revision Petition No. 275 of 1937 
September 14, 1937 
JAMES, J. 
Babu BABUJEE ISAR AND OTHERS 
—PETITIONERS 

; VETSUS 

CHETHRU SINGH—Opposite Party 

Civil Procedure Code (Act V of 1908), s. 115, O. 
XX, r, L2Q—Court Fees Act (VII of 1870), ss. 7, 10,11, 
12, 13 — Decree allowing mesne profits + Appedl— 
Valuation—Such appesl not-described as title appeal 
Valuation given not proper — Appeal admitted and 
decree set aside and case remanded—Decree signed 
and sealed—Successor-in-office of Appellate Court, if 
can reviseorder and stay proceedings until proper 
court-fee ts paid—Power of High Court under s. 12, 
Court Fees Act. 

. Where a decree allowing mesne profits is appealed 

from, the proper value of the appeal is the amount of 

the decree and itis not open to the Appellate Oourt 

to entertain it until ad valorem court fee is paid.. 

' Such appeal was described as miscellaneous appéal 

instead of title appeal. The valuation given was Rs. 201 

instead of Rs, 1,493 and odd and the court-fees paid 

was Re. Land not Rs. 1885. The Appellate Court set 
aside the decree and remanded the case. The decree 

wassigned and sealed. On an application of the 

decree-holder for an order staying further proceedings 
until the judgment-debtor had paid court-fee, the 
successor-in-office of the Appellate Court held that it 

had no jurisdiction to revise the’ order passed by his’ 
predecessor-in-offics : 

Held, that the order thatthe lower Appellate Court 
had no power to revise the order, was correct and that 
in view of the matter the High Court could not ex- 
ercise its powers under s. 12, Oourt Fees Act. 

Held, also, that it was doubtful, had the judgment- 
debtor paid proper court-fee, whether he would have 
been entitled to claim refund in view of s.13 ofthe 
Court Fees Act, 


O. Rev. P. from an order of the District 
Judge, Monghyr dated April 15, 1937. 

Ohaudhury Mathura Prasad, for the 
Petitioner. 

Mr. K. Deyal, for the Opposite Party. 

Order.—The petitioners who were dec- 
ree-holders in a successful suit in eject- 
ment applied to the Munsif for ascertain- 
ment of mesne profits. A Commissioner 
was appointed to whose report the judg- 
ment-debtors took objection, but they made 
default in pressing their objection before’ 
the Munsif who gave a decree for 
Rs. 1,493-12-6. The judgment- debtors ap- 
plied tothe District Judge valuing their 
appeal at Rs. 201 and describing it as a 
miscellaneous appeal, with a  court-fee 
stamp of one rupee. The Sarishtadar noted 
that this was nct a miscellaneous appeal 
but a title appeal, but no remark was made 
regarding the deficit court-fee. The proper 
value of the appeal was the value of the 
decree ; and the District Judge before en- 
tertaining the appeal ought to have re- 
quired the appellants to pay a court-fee 


1937 


‘Of Rs. 135 since the appeal was an appeal 
‘from the whole decree, and in the argument 
it was contended on behalf of the appel- 
lants that the Munsif had no power to 
assess mesne profits at all. In the result 
the decree of the Munsif was set aside and 
the suit was remanded to this Court for 
rehearing and for considering the objec- 
tions of the judgment-debtors. The decree 
in appeal was signed and sealed on Feb- 
ruary 25, 1937. On March 31, the decree- 
holders petitioned the District Judge for 
an order staying further proceedings in 
the Munsif’s Court until the judgmentedebt- 
‘ors had made good the court-fee which 
ought to have been paid on their memo- 
randum of appeal. The District Judge 
decided that he had no jurisdiction to re- 
vise his predecessor's decision and rejected 
the application. The decree-holders have 
now applied for revision of the District 
Judge's order. 

It is not open to question that the Dis- 
trict Judge ought not to have entertained 
the appeal until ad valorem court-fee was 
paid. The appeal was not properly valued 
and the memorandum was not properly 
Stamped ; but the question here is whether 
the order of the District Judge made on 
April 15, 1937, was made with jurisdiction. 
It is suggested that because the application 
in revision has been entertained in this 
Higa Court, the Court has power under 
8.12 of the C-urt Fees Act to enter into 
questions of whether the appeal in the 
Court below was valued improperly in a 
manner detrimental to the revenue; but I 
donot consider that where the order of 
which revision is sought was manifesly cor- 
rect, an order ought to be made in this 
Court which would have the practical effect 
of setting itaside. It is suggested on be- 
half of the opposite party that if the court- 
fee had been paid, the appellants before 
the District Judge would have been en- 
titled to claim a refund under s. 13 of the 
Court Fees Act, but that may be doubtful. 
There can be no doubt that the order of 
the District Judgeis correct, in view of 
the decision in Kedar Nath Goenka v. 
‘Maharaja Chundra Mauleshwar Prasad 
Singh Bahadur (1). 

Ido. not consider that any ground has 
been made out for interference with the 
order of the District Judge in this case and 
the application is dismissed with costs. 
Hearing-fee two gold mohurs. - 

Application dismissed. 


D. 
(1) 11 Pat. 532; 137 Ind. Oas. 855; 13 P LT 304; Ind 
Rui. (1932) Pat. 159; A IR 1932 Pat, 228. 
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_ NAGPUR HIGH COURT 
Criminal Appeal No. 139 of 1937 
August 7, 1937 
GRILLE AND Boss, JJ. 
SHALIGRAM~—AppeLuant 
. VETSUS 
EMPEROR—RESPƏNDENTP 

Criminal trial—Evidence — Murder case — Blood- 
stains on clothes of villagers, whether enough to found 
conviction —Assessors — Opinion of--Value of —Evi- 
dence against accused not more than suspicion— 
Conviction, propriety of—Crown’'s right to seize 
property found on person — Extent of—Criminal 
Procedure Code (Act V of 1898), s. 517. 

Villagers often have blood-stains on their clothes, 
Their occupation isof such a nature as to render this 
inevitable. The existence of afew small blood-stains 
ona man's shirt or dhottis not enough to founda 
conviction on in itself though itis important corrobo- 
rative evidence when the accused is directly implicat- 
ed by other evidence or circumstances. 

The opinion of the assessors is, of course, entit]. 
ed to due consideration especially of intelligent 
assessors and especially when they consider a 
man guilty, for it is so seldom that that hap- 
pens in capital cases. But when all is said and done 
they have not the legal training which will enable 
them to distinguish suspicion from proof and where 
the evidence against the accused does not travel 
porns suspicion thelr conviction cannot be up- 

eld. 


However strong the suspicion may be, the Crown 
has no right to confiscate property seized from an- 
other's possession without proving that it does not 
belong to him. Section 517 of the Criminal Procedure 
Oode confines the powers of confiscation to property 
“regarding which any offence appears to have been 
committed or which has been used for the commission 
of any offence”. ` 

Cr. A. from the order of the Sessions 


Judge, Chhindwara at Camp Balaghat, dated 
July 12, 1937, in Sessions Trial No. 11 of 
1937. 


Mr. E. M. Joshi, for the Appellant. 

Mr. M. B. Bobde, Advocate-General, for 
the Crown. | 

Judgment.—Three persons Gangaram, 
Saligram and Bhola were prosecuted for 
the murder of one Rama Gosain. The 
first two have been convicted and sen- 
tenced to death while the third has been 
acquitted. 

The deceased was found early on the 
morning of February 14, 1937, lying dead 
in the verandah of ahouse situate in an 
orange garden belonging to one Khuman 
Patel. He was found naked except for a 
loin cloth and his clothes, all blood-stained 
were found lying around. His few posses- 
sions were also on the verandah but uad 
not been disturbed. There cannot be the 
slightest doubt that he was murdered. 

He was a sadhu who lived by begging. He 
had atone time lived in the village where 
he was killed but had left it some two or 
three years ago, returning only on and off 
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His last return was early in February not 

long before the murder. This time he 
took up his abode at the house of Khuman 
Patel in the orange .garden which was 
situate about a mile out. of -the village 
Wara-seoni. 

The motive is said tohave been robbery 
‘and we think that is probablethongh a sum 
„Of`9 annas and f pies was fonnd among 
his clothes and as we have said his few 
-pnssessions were undisturbed It is. true 
there is nothing to indicate thatthe de- 

ceased was possessed of money when he 
died but there is evidence to show that 
he had Rs. 40 with him when he came to 
visit his nephew Ratanlal (P. W. No. 15) 
in Magh and also that he lent the witness's 
father Res. 20 for the witness's mar- 
riage. Of course this does not prove that he 
had anv money with him when 
killed, but it is enough to indicate that 
others might have thought that he had and 
im any case we can find no other reasonable 
explanation for the crime. 

_ Suspicion centered on the three accused 
but after examining the evidence we do not 
think it is legally sufficient to sustain a 
conviction. It is established that the three ac- 
cused were seen together three times on the 
day of the murder, i. e, on the 13th. Prosecu- 
tor Witness No, 2 Sunao, saw them at 10 in 
the morning near a mahua trees close to the 
main road about 50 paces from this gar- 
den. Prosecution Witness No 3 Ratan saw 
them about noon on the road coming to- 
wards the village from the direction of the 
garden. He does not give us the day or 
any data from which we can deduce what 
day it was, but even if it be accepted that 
he saw them cn the day of the murder it 
does not carry the prosecution case any 
further. The last time they were seen was 
late that night about 5°0 paces from the 
place of the crime: this was by P. W. No. 
8 Sarawan. 

This evidence does establish that they 
were together and that they had been 
loitering about the vicinity ‘of the garden 
most of the afternoon and also in the night. 
But when we find that thisis a main road 
on which many persons pass to and from 
day and night, and that the canal crossing 
a short distance from the garden is a place 
of public resort where people sit together 
and smoke and talk these facts are robbed 
of most of their significance. There is 
nothing suspicious in the fact that the 
three were seen so much together for P. W. 


No. 1 Phagia says that they are fast friends 


and are always together. 
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The only other evidence -against them is 
that Gangaram is said to have been upset 


-when questioned by the Sub-Inspector and 


that his dhoti and shirt are stained with 
human blood. As regards the first though 
the learned Sessions Judge has mentioned 
this factin his jadgmen' we do not think 
ie meant to use it as evidence against , 
Gangaram. We think he was merely exe 


-plaining how suspicion came to centre on 


these three persons. In any case the Sub- 
Inspector tells us that Gangaram is young 
and that he pute this down to that fact. 
Of course his opinion as regards that is 
not evidence but the fact that Gangaram 
is young and the fact that he isa type 
likely to be upset by such questioning is 
ao of observation and so receiv- 
able. 


With respect to the bloodestains, the dhots 
article A has six stains on it of which 
the largest is 4” in diameter and the shirt 
three of which the largest is 4”. There is 
no denying the fact that this raises an 
element of suspicion against the accused, 
but we do not think it can travel beyond 
that. Villagers often have blood-stains on 
their clothes Their occupation is of such 
a nature as io render this inevitable. The 
existence of a few small blood-stains on 
a man'sshirt or dhoti is not enough to 
found a conviction cn in itself though it 
is important corroborative evidence when 
the accused is directly implicated by other 
evidence or circumstances. 


The ‘evidence against Saligram is even 
more slender. Three minute stains of: 
human bl-od were found on his shaw), 
article E which was recovered from his . 
houre, | 

The learned Sessions Judge seems to 
have felt this for he remarks that the case 
is one on the border line and eventually 
decides in favour of conviction because of 
the cpinion of the assessors. Without it 
we doubtif he would have convicted. 
The opinion of the assessors is, of course, 
entitled to due consideration especially of 
intelligent assessors of the kind we find 
here and especially when they consider ° 
a man guilty for itisso seldom that that 
happens in capital cases. But when all 
is said and’ done they have not the legal 
training which will enable them to 
distinguish suspicion from proof and as in 
the present case we are unable to find 
that the evidence against the accused 
travels beyond suspicion we are unable 
to uphold the convictions and so -acquit- 


a 


. 
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the accused and direct that they be set at 
liberty. 

We find from the order sheet of the 
learned Sessions Judge dated July 2, 1937, 
that he has ordered a sum of Rs. 15 which 
was seized from the possession of Bhola, 
whom he acquitted, to be forfeited to 
Government on the ground thatit “has not 
"been satisfactorily accounted for and is 
tainted with suspicion.’ We tbink an 
order of this kind should have been in- 
corporated-in the judgment or at any rate 
added asa foot-note toit. As Bhola has 
been acquitted the order came to our notice 
only by accident. 
would not have seen it. In our opinion 
the order is wrong. The property was 
seized from Bhola and sine he has been 
acquitted it must be returned to him. How- 
ever strong the suspicion may be the 
Crown has no right to confiscate property 
seized from another’s possession without 
proving that it dces not belong to him, 
Section 517 of the Criminal Procedure Code, 
confines the powers of confiscation (to ?) 
property “regarding which any offence ap- 
pears to have been committed or which 
has been used for the commission of 
any offence”. The learned Sessions Judge 
has acquitted Bhola on the ground that 
there is nothing to identify these coins 
as the property of the deceased. No 
offence appeais to have been committed 
as regards these coins. Therefore, the 
learned Sessions Judge had no power to 
make an order of forfeiture. We set it 
aside and direct that the Rs. 15 be re- 
turned to Bhola: Sattar Alı v. Afzal 
Mahomed (1) and In re Devidin Durga- 
prasad (2). 

D. Order accordingly. 

(1) 5: O 288; 102 Ind. Cas 482; 28 Or, 1.3516; AIR 


1927 Cal. 532; 8 A I Cr. R 579, 
(2) 22 B 844. 





PATNA HIGH COURT 
Oriminal Reference No. 21 of 1937 
July 26, 1937 
MADAN, d. 
Rai BRINDABAN PRASAD 
—~APPELLANT 
VETSUS 
Taz GAYA MUNICIPALITY — 
RESPONDENT 
Bihar and Orissa Municipal Act (VII of 1922), 
ss. 196, 197—Suit by Municipality for removal of 
structure built by person on land claimed by Munici- 
pality—Person claiming land tobe his—Title, how 
can be acquired stated—Dengal Municipal Act (IIT 
of 1884), s. 223-A—Scope—Applicability of Calcutta 
Survey Act (Iof 1887) to Behar. 
Title can only be acquired by a person toa plot 


BRINDABAN PRASAD V, GAYA MUNICIPALITY. (PATA) 


In the ordinary way we’ 
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of land against a Municipality under a proper title- 
deed or by adverse possession Thefact thaton a 
previous occasion the Municipal Commissioners’ 
had failed intheir responsibilities in the matter is 
no bar to the uction taken subsequeatly by the Muni- 
cipality to remove any structure on the land. 

Held, that in or about the year 1914, the Gaya Mu- 
nicipality was surveyed under the Calcutta Survey 
Act, which by s. 223-A of the Bengal Munici- 
pal Act had been extended tu all the Muni- 
Gipalities in the Bihar Province. Where in that 
survey a plot was recorded as belonging to the 
Municipality, and no suit was brought to challenge 
that entry within one year ag required by s. 22 
of the Bengal Survey Act, a subsequent suit to 
challenge the title of the Municipality would be 
barred. Municipal Commissioners of the Gaya Muni- 
cipality v. Musammat Rupkali (1), relied on. 


Cr. Ref. made by the Sessions Judge, 
Gaya, in his Letter No. 1683, dated May 
21, 1937, under s. 438 of the Code of Crimi- 
nal Procedure. 

Messrs. Baldeo Sahay, K. Dayal and 
Chaudhury Mathura Prasad, for the Refer- 
ence. 

Messrs. S. N. Sahay and Raj Kishore 
Prasad, against the Reference. 

Judgment.—This is a reference by the 
Sessions Judge of Gaya, for setting aside 
anorder passed by the Sub-Divisional 
Magistrate of Gaya under ss. 1968 and 197 
of the Bihar and Orissa Municipal Act, re- 
quiring Rai Brindaban Prasad, who was the 
petitioner before the Sessions Judge, to 
remove an encroachment, namely a cha- 
butra or platform, constructed by him on 
Plot No. 11913 belonging to the Qaya 
Municipality. The proceedings were start- 
ed at the instance of the Special Officer 
appointed by the Local Government to 
take charge of the affairs of the Gaya 
Municipality during the period of its 
supersession. The plot is said to be a 
public passage between a road known as 
the Halliday road anda tank. The con- 
struction of a platform on the plot by the 
petitioner is not denied. 

Mr. Baldeo Sahay for the petitioner sup- 
ported the reference on the following 
grounds. He suggested that the Munici- 
pality had not proved its title to Plot 
No, 11913 on which the platform was situ- 
ated. In or about the year 1914 the Muni- 
cipality was survyed under the Calcutta 


Survey Act which by s. 223-A 
of the Bengal Municipal Act had been 
extended to all the Municipalities in 


this province In that survey the plot was 
recorded as belonging to tne Mun.cipalitv, 
and no suit was bruught to chellenge that 
entry within one year as required by s. 22 
of the Bengal Survey Act. The result is 
that a subsequent suit to challenge the 
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= title of the Municipality is barred: 

Municipal Commissioners of the Gaya 

Municipality Ve Musammat Rupkali (1). This 
ground must, therefore, fail. 
_ The next ground, which is the basis 
of the reference by the learned Sessions 
Judge, is that the matter in dispute had 
already been decided by the Municipality 
in the petitioner's favour in the year 1931. 
It appears that the petitioner had applied 
to the Sub-Divisjonal Magistrate for calling 
fer papers in that connection, and that 
certain papers were produced but not made 
part of the record. On the Sessions Judge's 
record I find a report made tothe Chair- 
man by a Municipal Commissioner who 
enquired intothe matter in the year 1931. 
It appears that proceedings had been in- 
stituted as the petitioner had left building 
materiais on Plot No. 11913, and it was re- 
ported that this plot belonged to the peti- 
tioner. There is a note from the office 
informing the petitioner to that effect, and 
that no further action was being taken. 
Even ifthese dccuments be accepied at 
their face value the effect could not have 
been to pass title to the petitioner. Title 
could only have been acquired by the 
petitioner under a proper title-deed or by 
adverse possession. Neither of these 
conditions is present in this case. The 
fact that on a previous occasion the 
Municipal Commissioners appear to have 
failed in their responsibilities in the matter 
is no bar tothe action which has been 
taken by the Special Officer in the present 
proceedings. I find, therefore, that the 
Municipality was entitled to have the 
obstruction removed. 

Lastly it is suggested that the Special 
Officer has failed to prove the position or 
extent of the obstruction. A map which 
"appears to be a copy from the survey map 

is on the record and givesthe area of the 
‘obstruction as 1120 sq. ft, I do not think it 
necessary to go further into this matter as 
the order-sheet shows that the Special 
Officer had reported to the Sub-Divisional 
Magistrate that the obstruction had been 
removed by him after issue of the notice. 
So faras these proceedings are concerned 
it is conceded that the Municipality is only 
claiming the area actually included within 
plot No. 11913. The result is thatI find 
no reason to interfere with the order 


which has been passed and reject the 
reference. 


D. 


(1) 18P LT 
-~ 916; 10 R P159. 


Reference rejected. 
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466; 171 Ind. Oas. 45; A I R 193? Pat.. 


h AY 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 259 of 1935 
July 31; 1937 
IqpaLf{AuMap, J. 
DURBIJAI SINGH AND ANOTHRR-—- 

DEFENDANTS — APPELLANTS 


VETSUS 
Nawab ZOHRA SULTAN BEGAM— 
PLAINTIFF-—RESPONDENT 
Agra Tenancy Act (JII of 1928), s. 266 (1), (2)— 
Fractional proprietor selling his share along with 
sir—Stipulation and local usage allowing ex- 
proprietary tenant to pay entire rent to purchaser 
— Purchaser alone, tf can maintain suit for entire 


-rent——Clause (1) of s. 266, if applies. 


Proprietor of a fractional share in a mahal sold 
his entire proprietary rights in the mahal along 
with his str land to the plaintiff. On transfer 
of his proprietary rights, he acquired ex-proprietary 
rights in that sir. It was covenanted in the sale- 
deed that a sum of Rs. 80 a year would be paid 
as the rent of his ex-proprietary holding and there 
was further a clear stipulation contained _in the 
deed that the purchaser would be entitled to 
collect the whole rent of the holding. There was 
a usage also, allowing, such rent to be realized. 
The purchaser filed a suit against the vendor for 
rent. It was contended by the defendants that 
the suit could be maintained only by the entire 
proprietary body and at any rate the plaintiff 
could only recover his proportionable share: 

Held, that the case fell within the exception provid- 
ed for by cl. (2) of s. 266, Agra Tenancy Act, 
The plaintiff was, therefore, entitled both by virtue 
of a local usage and by the special contract con- 
tained in the sale-desed to realize the entire rent 

the defendants. NA 
ror de also, that s. 266 (1) had no application to 
the case as that clause is applicable only to cases 
where “thers are two or more co-sharers in any 
right, title or interest”. In the present case, hav- 
ing regard to the local usage referred to above, 
no other co-sharer in the mahal had any “righ 
title or interest’ in the rent payable on account 
of the ex-proprietary holding of the defendants, 
The plaintiff alone was, therefore, entitled to file 
the suit, Manohar Lal v. Baldeo Singh (1), distingu- 
ished, Narain Singh v. Balwant Singh (2), relied on. 


S. C. A. from the decision of the District 
Judge, Farrukhabad, dated November 14, 
1934. ' 

ete G. S. Pathak, for the Appellants. 

Mr. Baleswart Prasad, for the Respon- 
dent. 

Judgment.—This is a defendant’s appeal 
and arises out of a suit for arrears of rent 
from Rabi 1338 Fasli to Kharif 1340 Fasli. 
The suit was resisted by the defendants, 
inter alia, on the ground that the plaintiff 
alone was not entitled to sue and that, in 
any case, the plaintiff could not be granted 
a decree for a sum in excess of her share 
in the rent of the holding. This contention 
of the defendants was, in my judgment, 
rightly overruled by both the Courts 
below, There is no longer any controversy 
about the facts and the only question for 
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decision in the appeal is the question of law 
as tothe plaintiff's right to maintain the 
suit. The facts are as follows: 

Chandan Singh, the father of the defen- 
- dant-appellants, was the proprietor of a 
fractional share in the mahal, to which 
the suit relates, and he held some sir land 
also. Chandan Singh sold his entire pro- 
prietary rights in the mahal along with 
his sir land to the plaintiff-respondent in 
the year 1880. On transfer of his proprie- 


tary rights, Chandan Singh acquired expro--. 
It wes co- 
venanted in the sale-deed that a sum of. 
Rs. 80 ayear would be paid by Chandan- 


prietery rights jn ihat sir. 


Singh as the rent of his expyroprietary 


holding and there was further a clear sti-. 


pulation contained in the deed that the 
purchaser, viz., the plaintiff-respondent, 
would be entitled to collect the whole rent 
of the holding. In pursuance of this cove- 
nant in the deed, if not also in conformity 
with the usage obtaining in the mahal, the 
plaintiff-respondent has been realizing 
from Chandan Singh and his sons the whole 

rent of the expropietary holding from the 
_ date of the sale-deed upto the year 1930. 
Further, on more occasions than one the 
plaintifi-respondent realized the entire rent 
of the ex-proprietary holding; by means of 
suits and in one of the cases for arrears of 
rent filed by the plaintiff that came in 


second appeal to this Court, it was observed 
- by this Court that 


“the custom is for the exproprietary tenant to pay 


the rent to the purchaser who accounts for it to his 
co-sharers.” 


In short the agreement by the vendor 
‘in the sale-deed to pay the whole rent of 
the holding to the purchaser was acted 
upon for about 50 vears. It is also a fact 
that in the year 1926 by mutual agree- 
ment between the parties to the present 
litigation the annual rental of Rs. 80 was 
enhanced to Rs. 104 a year. 

The only point that hae been argued in 
appeal before me is about the right of the 
plaintiff to realize the entire rent of the 
exproprietary holding. The learned Coun- 
sel for the appellant has contended that 
as, apart from the plaintiff-respondent, 
there are other co-sharers in the mahal in 
which the exproprietary holding of the 
defendants is situated, the plaintiff alone 


was not entitled to maintain the suit and. 


in support of this argument he has placed 
reliance on s. 266, Agra Tenancy Act (Act 
HI of 1926) and on a decision of this Court 
ta Manohar Lal v. Baldeo Singh (1). It is 


(1) 25 A L J 582; 103 Ind. Cas 379; AIR 1927 All. 
505; L R 8 A225 Rev 
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provided by s. 266, Agra Tenancy Act, . 
that: . 

“ where there are two or more co-sharers in 
any right, title or interest, all things required or 
permitted to be done by the possessor of the same 
shall be done by them conjointly...” 


In other words, the general rule laid. 
down by the Legislature is that in a joint 
mahal suits for arrears of rent against a 
tenant can be filed only by all the co- 


sharers jointly. But there are important 


exceptions to this rule and one of those 
exceptions is laid down by cl. (2) of s. 266 
which runs as follows; ` ; 

“Nothing in sub-s. (L) shall affect any local usag 
or special contract by which a co-sharer in an un . 
divided property is entitled to receive separately his 
share of the rent payable by a tenant.” 


In my judgment the case before me falls. 
within the exception provided for by cl. (2) 
of s. 266, Agra Tenancy Act. I have quoted 
above the observations of this Court in an 
earlier litigation between the parties about 
the existence of a usage in the mahal by’ 
virtue of which the exproprietary tenants’ 
inthe mahal paid the rent of their ex- 
proprietary holdings to the purchaser alone 
and not to all the co-sharers. Further 
I have also referred to the covenant esn- 
tained in the sale-deed of L880 which enti- 
tled the plaintiff-respondent to realize the 
whole of the rent of the exproprietary: 
holding from the vendor. The plaintiff- 
respondent was, therefore, entitled both by 
virtue of a local usage and by the special 
contract contained in the sale-deed of 1880 
to realize the entiré rent from the defen- 
dants. l 

But it is argued on behalf of the appel- 
lante that even in accordance with the 
provisions of s. 265 (2), the plaintiff was 
entitled to a decree only for her “share of 
the rent” of the ex-proprietary holding and 
that a decree for the whole of the rent of 
that holding could in no case be passed in 
the plaintiff's favour. I am unable to 
agree with this contention. It isno doubt 
settled law that an exproprietary tenant 
ına joint mahal becomes the tenant not 
only of the purchaser of his share but of 
the entire co-parcenary body. But, as has 
been found in this case by the Courts 
below, according to the usage obtaining in 
the mahal, the ex-proprietary tenants in 
the mahal pay the entire rent of their 
holdings to the purchasers of their respec- 
tive shares. The plaintiff in this case was 
therefore entitled to realize the whole of 
the rent from the defendants. f 

The matter may be put in another way, 
Even if the case before me is not covered 
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by s. 266 (2), Tenancy Act, cl. (1) of that 
section has also no application to the case 
as that clause is applicable only to cases 
where “there are two or more ccesharers 
in any fright, title or interest’. In the 
present case, having regard to the local 
usage referred to above, no other co-sharer 
in the mahal has any “right, title or inte- 
rest’ in the rent payable on account of 
the exproprietary holding of the defen- 
dants. The plaintiff alone was therefere 
entitled to file the suit. The view that I take 
is in consonance with an unreported deci- 
sion of this Court in Sagna v, Ganga Sahai, 
Second Appeal No. 307 of 1934, decided on 
October 28, 1936 and a decision of the 
Board of Revenue in Narain Singh ve 
Balwant Singh (23. 

The decision in Manohar Lal v. Baldeo 
Singh (1), relied upon on behalf of the ap- 
pellants is, in my judgment, distinguish- 
able. In that case the plaintiff was only 
one of seven co-sharers and there was a 
dispute going on between the co-sharers 
with regard to the right to collect rent, 
which dispute was the subject of some 
civil litigation. The defendant in that 
suit had paid tle rent of the holding to 
one of seven co-sharers and then another 
co-sharer brought the suit for arrears of 
rent. In the case before me, as already 
observed, the whole ofthe rent of the ex- 
proprietary holding of the defendanis was 
payable to the plaintiff alone and no other 
co-sharcr in the mahal was entitled to rea- 
lize the same. For the reasons given 
above, I hold that the decrees of the Courts 
below are perfectly correct and dismiss 
this appeal with costs. Leave to appeal 
under the Letters Patent is granted. 

D. Appeal dissmissed. 

(2)18 RD 132. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 27 of 1937 
May 18, 1937 
TEK OnAND AND ABDUL RASHID, JJ. 
JATI KHU BI—PLAINTIFF—APPELLANT 
VETSUS 
MATU AND ANOTAER— DEFENDANTS — 
RESPONDENTS 
Custom (Punjab) — Alienation — Omission by one 
reversioner to challenge, whether bars others—Col- 
laterals in existence attime of alienation by minor's 
father but not challenging alienation- Suit by minor 
son after limitation but within three years of attain- 
ing majority, whether barred—Hindu Law—Rever- 


sioner. : 
The doctrine that a suit by a reversioner is a repre- 
gentative suit cannot be pushed so farasto lay 
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down that the right of the reversioners to contest an 
alienation by the last male holder is ajoint and ` 
indivisible one and that the omission by one rever- 
sioner to sue debars the others from suing at all., 
Each one of the reversioners has anindependent and 
individual right to sue though the decree obtained by 
one may enure for the benefit of all. Theright of 
collaterale to succeed. is nota single indivisible right 
so as togive each collateral a right of action for the 
whole estate. Each collateral is entitled only to his 
own share. Ina mnit for possession if one of the 
reversioners challenges an alienation by the last male 
holder, hecan only succeed in gaining possession of 
his own share and he is not entitled to a decree for his 
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own share as well asthe shares of other reversioners 
who refuse to join him as plaintiffs and because a right 
to file a suit to set aside an alienation accrues to each 
reversioner separately, the question of limitation is to 
be decided with respect to law governing the plaintiff 
in each case, [p. 220, col. 1] 

Therefore, where the collaterals of the 5th degree 
who were in existence at the time ofthe alienation 
by a minor's father do not challenge it within 
limitation, and the minorson brings a suit after 
limitation to challenge such alienation, but within 
three years of his attaining majority, the suit will 
not be barred. Matu v. Jati Khubt, 170 Ind. Cas. 541 
Reversed. WaliChandv Punjab Singh (6), Khushi 
Ram v. Nand Lal (7), Hart Ram v. Sali (8) and 
Sarwan Singh v. Basanti (P, followed. Gajindar 
Singh v. Balwant Singh (1), dissented from. 

L. P. A, from the decree of Mr. Justice 
Jai Lal, dated December 3, 1936, and report- 
ed in 170 Ind Cas. 541. 


Messrs. Shamair Chand and Parkash 
Chandra, for the Appellant. 

Messrs. Mukand Lal Puri and Q2bul 
Chand. for the Respondents. 

Abdul Rashid. J.—On February 26, 
1926 one Khubi mortgaged 50 bighas 
7 biswas of agricultural land for a sum of 
Rs. 4 000 in favour of Matu. On August 
21, 1930.: Khubi again mortgaged another 
piece of land measuring 38 bighas in 
favour of Matu‘ for a sum of Rs. 1,200. 
On June 9. 1933, Jati, minor son of 
Khubi, instituted the suit, out of which the 
present appeal has arisen, for the usual 
declaration that the mortgages effected by 
his father were null and void and shall 
not affect his reversionary rights after the 
death of the alienor, as the alienations 
were Without consideration and necessity. 
It was pleaded by the contesting defen- 
dant, inter alia, that the suit of the plain- 
tiff was barred by limitation so far as the 
mortgage dated Februory 26, 1926 was 
concerned. On February 26, 1926, the 
plaintiff. was a minor. There were how- 
ever several collaterals related to the last 
male holder in the fifth degree who were 
majors. The plaintiff was a minor at 
ae time of the institution of the suit 
also. 

The trial Court held that as the plain- 
tiff was a minor and the alienations in 
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Question were effected during his minority, 
the suit of the plaintiff was not barred by 
limitation. It was also held that the alie. 
nations in question were without conside- 
‘ration and valid necessity. On these 
findings, the plaintiff was given the decla- 
ration prayed for. The contesting defen- 
dant preferred an appeal in the Gourt of 
the learned District Judge which was dis- 
missed, all -the findings of the trial Court 
being affirmed. Against this decision, 
Matu preferred an appeal to this Court 
which was heard by a learned Single 
Judge*. The learned Judge held thit the 
plaintiff's suit was barred by limitation 
with regard to the mortgage of February 
26, 1926. He therefore accepted the appeal 
in-part and set aside the decree of the 
District Judge with regard to the mortgage 
of February 26. Against this decision 
Jati has preferred an appealto this Court 
under cl. 10, Letters Patent. 

The judgment of the learned Single 
Judge is based on a Division Bench ruling 
of this Court: Gajindar Singh v. Balwant 
Kaur (1). The following observations from 
this judgment of Addison and Bhide, JJ. 
may be reproduced in extenso: 

“The proposition of law that a suit by a rever- 
sioner to challenge an alienation in cases of this 
type is a representative one is now well established 
and it follows almost as a corollary from this thet 
if there is at the date of the alienation a reversioner 
who is competent to challenge it, but fails to do so 
within the pe1iod of limitation, the result is bind- 
ing on the whole body of reversioners. The learned 
Counsel for the appellants did not attempt to chal- 
lenge these’ propositions but merely sought to dis- 
tinguish the present case on the ground of the 
minority of the plaintiffs. But the minority of the 
‘plaintiffs cannot help them as the period of limita- 
tion began to run against the whole body of rever- 
sioners, some of them at any rate being majors 
when the alienations were effected. This was the 
view taken in Neela Kantamier v. Chinnu Ammal 
(2) and seems to be in accord with the propositions 
laid down by the Full Bench of the Madras High 
Oourt in Varamma v. Gopaladasayya (3). The view 
taken by the Full Bench of the Madras High Court was 
followed by this Court in Chirag Dinv, Abdullah (4).” 

Jai Lal, J. in his judgment under appeal 
observed that he was bound to follow 
this ruling though with great respect he 
was of the opinicn that the observations 
of the learned Judges had laid down a 
much wider proposition than was justified 


(1) ALT R 1933 Lah. 90241149 Ind. O35. 698; 6 R L 534. 
- (2) A IR 1927 Mad. 216, 99 Ind. Cas. 668; 52 ML J 
13; 25 L W 16l. 

(3) 41 M 659; 46 Ind. Cas. 202; A LR 1919 Mad. 
$11; 35M L J57; 24 M L T 115;8 L W 62; (1918) M 
W N 461 (F B). 

(4) 6 Lah. 405; 90 Ind. Cas. 1022; A IR 1925 Lah, 
654; 26 P L R 695; 2 L O 117. 


* See 170 Ind Oas, 541. —[E4] 
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by law. In Gajindar Singh v. Balwant 
Kaur (1) the learned Judges have relied on 
certain observations of their Lordships of 
the Privy Oouncil’ in Venkatanarayana 


- Pillai v. Subbammal (5). It was held by 


their Lordships in that case that: 

“A suit to set aside an adoption is brought by the 
presumptive reversioner in a representative capacity 
and on behalf of al! the reversioners. The act 
complained cf is to their common detriment, just 
as the relief sought for is for their common benefit, 
The contingent reversioner may be joined as plaintiff 
in the presumptive reversioner's suit, and, if so, it 
follows that on his death the “next presumable 
reversioner’ is entitled to continue the suit beenn 
by him.” = 
_ This ruling does not deal with the ques- 
tion of limitation and does not support 
the view that, if there is a: the time of 
the alienation a reversioner whe is com- 
petent to challenge it but fails to do so 
within the period of limitation, the result 
is binding on the whole body of rever- 
sioners including minors. The doctrine 
that a suit by a reversioner is a represen- 
tative suit cannot, in my opinion, be 
pushed so far as to lay down that the 
right of the reversioners to contest an 
alienation by the last male holder is a 
joint and indivisible one and that the 
omission by one reversioner to sue debars 
the others from suing at all. Each one of 
the reversioners has an independent and 
individual right to sue though the decree 
obtained -by one may enure for the benefit 
of all. Reliance has also been placed by 
the learned Judges in Gajindar Singh v, 
Balwant Kaur (1) on a Full Bench ruling 
of the Madras High Court reported in 
Varamma v. Gopaladasayya (3). It was 
held in the reported ease that: 

“A suit by a reversioner to set agide an alienation 
by a Hindu widow is a representative suit on behalf 
of all her reversioners then existing or thereafter 
to be born, and all of them have but a single 
cause of action which arises on the date of the 
alienation, Hence if by failing to sue within 19 
years allowed by Art. 125, Limitation Act, the ex- 
isting reversioners become barred by limitation, 
reversioners thereafter born are equally barred.” 


This ruling appears to meto be clearly 
distinguishable. In this case the suit was 
by a minor who was born after the date 
of the alienation by the widow. In these 
circumstances the minority of the plaintiff 
could not extend the time because he wag 
born after the cause of action had arisen, 
and could not take advantage of s. 6; 
Limitation Act. In Chirag Din v. Abdullah 
(4) also the plaintiff had been born after 

(5) 38 M 406; 29 Ind, Oas. 298; A I R 1915 PO 194. 
OF 5515 (P Oy : ; CL9L5) M W N 555; 21 
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the date of the alienation. Out of the 
four cases relied vpon in Gajindar Singh 
vy. Balwant Kaur (1), there is only one 
case, namely Neela Kantamier v. Chinnu 
‘Ammal (2), a Single Bench ruling, which 
supports the view propounded in that ruling. 
It is well settled that the right of col- 
laterals to succeed is not a single indivisible 
right so as to give each collateral a right 
of action for the whole estate. Hach col- 
lateral is entitled only to his own share. 
In a suit for possession if one of the 
reversioners challenges an alienation by 
the last male holder, he can only succeed 
in gaining possession of his own share 
and he is not entitled to: a decree for his 
own share as well as the shares of other 
` reversioners who refuse to join him as 
plaintiffs. If the right of the reversioners 
was a joint and indivisible one, the failure 
of some of the reversioners to Join as 
plaintiffs would not disentitle the reversioner 
who brings the suit from obtaining a decree 
for possession of the entire area covered 
by an alienation by tke last male holder. 
Reference may be made in this connection 
to para. 25 of Rattigan’s Digest of Custo- 
mary Law which runs in the following 


terms: | 

“By virtue of the right of representation, where- 
by descendants in different degrees from a common 
ancestor succeed to the share which their immediate 
- ancestor, if alive, would succeed to, „and which 
presumably prevails amongst agriculturists, all 
collaterals heirs succeed together and not to the 
exclusion of. each other, whether they were associated 
with or separated from thé deceased, But the right 
of collaterals to succeed is not a single indivisible 
right so as to give each collateral a right of action 
for the whole estate. Each collateral is entitled only 
-to his own share.” 

In Wali Chand v. Punjab Singh (6), 
Shadi Lal, C. J. and Broadway, J. held 
that : l 

“While it is trae that a suit by one reversioner 
ie for the benefit of the entire body of reversioners, 
and while it may be that a decision in such a suit 
would bind the entire body, it cannot be said that 
the omission by the presumptive reversioners to 
bring a suit to challenge an alienation must be 
regarded as depriving the other reversioners of 
their right to attack the transaction. The assent 
of the next reversioner would not bara suit by the 
remoter reversioner. The suit of the remoter rever- 
sioner, if instituted, within three years of his attain- 
ing majority is, therefore, within time. 

This ruling definitety lays down that 
each one of the reversioners has an in- 
dependent and individual right to chal- 
lenge the alienation though once the suit 
is brought, the decree obtained by one 
may enure forthe benefit of all the rever- 
sioners. : This case was followed by Tek 

8) A IR 1932 Lah. 39; 132 Ind. Cas. 665; Ind. Rul 
(193 ) Lah. 649. . 
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Chand, J. in Khushi Ram v. Nand Lal 
(7) where it was held that: 

“The property being ancestral the present plaintiff 
had an independent right to .contest the alienation, 
and as he was a minor atthe time when the cause 
of action arose, he is certainly entitled to extension 
of time under s. 6, Limitation Act, the existence of 
the nearer reversioners (including his father) not-. 
withstanding.” 

. In Hari Ram v. Sali (8) it was held by ` 
Young, C.J. and Din Muhammad, J. that: - ~ 

“If a reversioner and his minor sons are alive at 
the date ofan alleged adoption, they have separate 
rights both derived from the common ancestor to 
challenge the adoption. The right of the father 
‘being barred does not bar the right of the son if 
he be a minor. The son will have the advantage 
under the Limitation Act of adding the period of 
his minority to the Limitation period: [Head note 
of Hari Ram v. Sali (8)|” 

In Sarwan Singh v. Basanti (9) it was 
held by Young, O. J. and Rangi Lal, J. 
that: i 

“Under the Customary Law every minor who was 
in existence at the time of the alienation which is 
being challenged by him, can bring a suit within 
three years of attaining majority. Therefore, where 
the plaintifs are still minors, they have clearly 
ample time for bringing their suits and no objec. 
tion on the ground of limitation can be taken to 
their suit.” 

The judgment of this Court does not 
show whether at the timeof the alienation 
these were other reversioners than the 
minors in existence. The judgments of the 
lower Courts in that case, however, make 
it clear that at the time of the alienation 
several remoter reversioners were alive 
but omitted to bring an action within the 
period of limitation. It has been laid 
down in a large number of rulings of this 
Court that the mere assent of the next 
yeversioner, or one of several reversioners ` 
of equal degree, to an alienation, will not 
debar other reversioners from suing to set 
aside the alienation by a limited owner. 
If one of the reversioners who has not 
consented to the alienation is entitled to 
bring a suit to obtain possession of his own 
share, then it must be held that the right 
to file a suit to set aside an alienation is 
an independent and individual right aceru- 
ing to each of the reversioners separately 
and the question of limitation will be 
decided with respect to the law governing 
the plaintiff in each case. The suit of 
some of the reversioners may be barred by 
limitation while the suit of the other 
reversioners may be within time. 

It has been mentioned already that the 

g) AIR 1933 Lah. 866; 147 Ind. Oas. 399: 6R L 
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reversioners, who were majors at the time 
of the preseut alienation, were related to 
the slienor in the fifth degree. If tbey 
had instituted a suit immediately after the 
alienation, their suit would have been 
thrown out on the ground that it was a 
speculative suit, as the minor son of the 
alienor was alive atthe time of the aliena- 
tion and was primarily entitled to chal- 
lenge the alienation onattaining majority. 
If the suit of the son isto be thrown out 
on the ground that limitation began to 
run against the distant reversioners and 
against him from the date of the alienation, 
1t would amount to this: that neither the 
distant reversioners nor the minor son on 
attaining majority could challenge the 
alienation. 

For the reasons given above,I dissent, 
with all respect, from the view propounded 
in Gajindar Singh v, Balwant Kaur (1) and 
agree respectfully wilh the view expressed 
in Wali Chand v. Punjab Singh (6) and 
various other rulings alluded to above. 
A number of rulings dealing with cases 
under Hindu Law were also referred to 
by Mr. Shamair Chand in support of his 
contentions. It is unnecessary to deal 
wilh those rulings in detail as they do 
not seem to be of any great assistance 
in the determination ofthe question of 
law involved in this appeal. In the result 
1 would accept this appeal set aside the 
judgment and the decree of the learned 
Single Judge dated December 3, 1936, and 
restore that of the learned District Judge. 
I would, order the parties to bear their 
own costs throughout. 

Tek Chand, J.—I agree, 
D Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
First Civil Appeal No. 16 of 1934 
May 13, 1937 
MEHTA AND LoBo, A.J. Cs. 
Mian HAJANSHAH— APPELLANT 
- VETSUS 
RADHAKISHEN AND ANOTIER— 
RESPONDENTS ` < 
.. Limttation—Execution~Award— De&ree according 
to award—Default in payment of instalment accord- 
ung to terms of award but before decree, is not default 
in carrying out terms of decree — Burden of proof on 
plea of limitation ~ Payments alleged by decree- 
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. tion and does not deny the date of any 


plea of limitation. 
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holder on particular date—Judgment-debtor admitting 
them but raising plea of limitation’ — Date of any 
specific payment not denied—Decree-holder, if should 
prove date of each payment. 

The parties having referred their disputes to arbi- 
tration,an award was given on July 8, 1925, The 
award provided that the debtor should first pay off 
the unsecured amount of Rs. 2,430 and then payment 
was to commence in 1espectof the mortgage amount. 
The payments were tobe made by instalments. The 
first instalment was to be of Rs. 800 payable on 
December 15, 1925. Subsequent instalments were to 
be ofRs. 400 each payable on June 15, and December 
It was further provided 
that ifthe instalment of Rs. 800 due on December 15, 
1925, was not paid in time, the’ creditor had the right 
to recover the whole amvuunt due. In case of default 
of two subsequent instalments of Rs. 400, the creditor 
was also entitled to recover the debt due to him with 
interest from the date of default. ‘The award was 
converted into a decree on January 4, 1926. The 
frst execution was filed on December 15, 1928, on the 
assumption that the first default was made on 
December 15, 1925 inasmuch as Rs. 800 were paid on 
January 24,1926; certain other payments were also 
shown, This application was dismissed on December 
22, 1925. A second execution application was 
filed on December 10, 1932. The further payments 
were certified. Certain defects pointed out by the 
Court were not cured, so this application was also 
dismissed on January 17,1983. The third execution 
application was filed on December 22, 1933. The 
instalments shown as paid in this application were 
the same as shown in the second application: 

Held, that when the mortgagor did not pay the 
first instalment on December 15, 1925, there was no 
default asthere was no decrée existing at that time. 
The first default was committed on December 15, 1931, 
and therefore, the third execution application filed 
within three years from this date was within 
time. [p. 222, col. 1.] 

Where a plea of limitation is taken, burden ison the 
plaintiff or the applicant to show that his suit on his 
application is within the period prescribed by law. 
but each case is to be decided on its own circum- 
stances, Where in an execution application certain 
payments are shown on certain dates and the judg- 
ment-debtor admits those payments but pleads limita- 
specific 
payment, the date of each payment need not be proved 
by the decree-holder in order to show that his 
application is not time barred, fp. 223, col. 2.) 


Mr. Srikishindas H. Lulla, for the Ap- 
pellant. 


Mr. Sunderdas Jethanand, for the Res- 
pondents. 


Mehta, A. J. C.—This isan appeal by a 
judgment debtor. An instalment decree 
with the usual default clause was sought 
to be executed in the Court of the First 
Class Subordinate Judge of Shikarpur for 
the whole amount then due under the 
decree. The judgment-debtor raised a 
The plea was not ac- 
cepted, and the learned Subordinate Judge 
granted the order for execution. Hence 
this appeal. There is no dispute on the 
miin facts except with regard to the 
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dates on which the instalments are entered 
up in the execution application as dates 
of payment. The parties having referred 
their disputes to arbitration, an award 
was given on July 8, 1925. According to 
it a sum of Rs. 5,500 was due under the 
mortgage, and a sum of Rs. 2,430 was 
otherwise due without any security. The 
award provided that the debtor should first 
pay off the unsecured amount of Rs. 2,430 
and then payment was to commence in 
respect of the mortgage amount. The 
payments were to bemade by instalments. 
The first instalmant was to be Rs. 800 
payable on December 15, 1925. Bub- 
sequent instalments were to be of Rs. 400 
each payable on June 15, and December 15, 
of each succeeding year. It was further 
provided that if the instalment of Rs. 800 
due on December 15, 1925 was not paid 
in time, the creditor had the right to 
recover the whole amount due. In case 
of default of two subsequent instalments 
of Rs. 400, the creditor was also entitled 
to recover the debt due to him with 
interest from the date of default. ; 
' The first execution application was filed 
on December 15, 1928. It is Ex. 12. In 
that application the following paymenis 
were stown: Rs. 800 on January 24, 1926; 
Rs. 800 on December 15, 1928; Rs. 830 
on January 8 1927, and Rs. 800 on 
December. 15, 1928. As costs required for 
the notice were not paid, this application 
was dismissed on December 22, 1928. A 
second execution application which is 
Ex. 14 on the record was filed on De- 


cember 10, 1932, The following further | 


payments were certified: Rs. 800 on De- 
cember 15, 1929; Rs. 800 on December 15, 
1930 and Rs. 200 on January 18, 1932. 
Certain defects pointed out by the Oourt 
were not cured, so this application was 
also dismissed on January 17,1933. The 
third execution application which is Ex. 16 
was filed on December 22, 1933. ‘The in- 
stalments shown as paid in this application 
are the same as shown in Ex. 14. To 
this application is appended a memo of 
interest. The interest is calculated as from 
January 4, 1926. This is the execution 
application which is now for consideration 
before us. A statement of the judgment- 
debtor's Pleader was recorded by the lower 
Court which is Ex. 27. Itis as follows: 

“(1), The application for execution is time-barred; 
(2) the payments were not made as alleged but 
on dates different. The default has taken place 
more than 3 years before the application; (3) in- 
terest is wrongly calculated and no interest is 
payable. 
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The ‘learned Subordinate Judge ruled 
out the objections on three grounds. In the 
first place he held that the first default 
under the decree had taken place on 
December 15, 1931 and consequently the 
present execution application preferred; 
within three years was in time. In the 
second place, even if there was a default 
on December 15, 1925, subsequent pay- 
ments though made out of Court were so 
to say steps-in aid of execution and there- 
fore a fresh period of limitation started 
from the date of each of these payments, 
In the third place, the statement signed 
by the Pleader on behalf of the judgment- 
debtor operated as an acknowledgment 
and consequently there was no bar of 
limitation. It will be necessary for us to 
decide on what date default, if any, was 
made by the debtor with regard to the 
instalments stipulated under the decree. 
Mr. Lulla on behalf of the appellant 
debtor contends that the first default took 
place on December 15, 1925, and upon. 
this assumption builds his arguments sup- 
ported by a ruling of this Court reported 
in Jethanand Topandas v. Lalamal Sital- 
mal (1) to show that the decree-holder 
having once exercised the option left to 
him under the decree was bound by it and 
could not have any extension of time by 
reason of subsequent payments towards 
the décree.. | 

Mr. Lulla has unfortuntely started. on 
a wrong premise altogether. The award 
though made on July 8, 1925 was con- 
verted into a decree of the Court on 
January 4, 1926. It passes our comprehen- 
sion how it can be urged that by not 
paying the instalment of Rs. 800 on De- 
cember 15, 1925 the judgment-debtor can 
be said to have committed default in car- 
Trying out the terms of the decree, when 
as a matter of fact the decree was not 
then in existence. The learned Judge has 
therefore rightly proceeded upon the as- 
sumption that when the first execution 
application was filed in December 1928, 
the decree-holder had erroneously thought 
that a default has been committed on 
December 15, 1928, the day on which the 
application was filed, because on that 
very day according to the application the 
instalment of Rs. 809 due on that date 
had been paid. To us it appears likely 
that the execution application of 1928 was. 
filed by the judgment creditor ex majore 
cautela, He probably thought although 
there was no decree there ought to hayę 

(D 185 LR 282, i m4 
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been & payment of Rs. &00 on Decem- 
ber 15, 1925 and in order tha there 
might be no technical difficulty later on, 
he may have been advised to put in an 
application on the record which might 
-gerve as a step-in-aid of execution. Having 
* done so he abstained from paying the 
costs, and suffered the application to be 
struck off on that ground. It is anyhow 
clear that there was no default on the 
date on which the first execution applica- 
tion was filed, and therefore there is no 
substance in the arguments of Mr. Lulla. 
From the payments snown in the second 
-,execution application and repeated in the 
third execution application with which we 
are now concerned, it is clear that the 
first default committed by the judgment- 
debtor was on December 15, 1931 on 
which date he had to pay Rs. 800. Cal- 
culated as from that date, the present 
application filed on September 22, 1933 
is within time. In view of our finding 
that the first default was committed in 
"1931 and not before, it is unnecessary to 
consider the other grounds upon which 
the learned Subordinate Judge has sought 
to show that the present application is 
within time. Atthe same lime we might 
point out that the decision in Jotindra 
Kumar Das v. Gagan Chandra Pal (2) 
‘relied on by the learned Judge has been 
overruled by a Full Bench decision of the 
same Court as reported in Amarkrishna 
Chaudhuri Vv. Jagaibandhu Biswas (3). 


Mr, Lulla has contended that the learned 
Judge of the lower Court has not given a 
correct decision on one of the objections 
urged by the judgment-debtor’s Pleader in 
the statement (Ex. 27) which was to the 
effect that the payments shown in the 
execulion application were not proved to 
have been made on the dates alleged and 
that consequently the contention that the 
default had taken place more than three 
years before the application should have 
been allowed. This contention has no 
substance in it whatsoever. The Pleader 
‘for the judgment-debtor admitted the 
payment of each and every instalment as 
shown in the application. He did not say 
which of these instalmenis had not been 
paid on the date shown in the application. 


Ro 46 O 22; 45 Ind. Cas, 903; A1 R 1919 Cal. 
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It was indeed unnecessary, in View of 
the vagueness of the objection, to require 
from the applicant proof of payment of 
every instalment. It is to be remembered 
that in the very first application dates of 
four instalments have been given at a time 
when there was no dispute between the 
parties. Then again, more dates were given 
in the second execution application, when 
there was no dispute between the parties. 
The same dates are shown in the third 
execution application; and as the learned 
Subordinate Judge says when the applica- 
tion was filed, the plaintiff had put in 
entries under the orders of the Court from’ 
his khato and rozgnama regarding the pay- 
ments credited in the application. Where 
a plea of limitation is taken, it is no doubt 
true that burden would be on the plainte 
iff or the applicant to show that his suit 
or his application is within the period pres- 
cribed by law. But each case is to be. 
decided on its own circumstances. Here 
the statement of the debtor’s Pleader was 
so vague that we think the jower Court 
was perfectly justified in accepting such 
material as was before it without requir- 
ing the applicant to go into the witness 
box to swear to the entries. It appears 
to us that the case for the judgment- 
debtor was built up on the erroneous 
‘assumption that the first default was 
made in 1925 and the decree-holder had 
a right to have the whole amount of the 
decree recovered by December 15, 1928. 
That case however crumbles, down so that 
there is no substance In the contention 
that the date of payment of each and: 
every instalment should have been speci- 
fically proved. For the foregoing reasons 
we decide that the execution application 
with which we are concerned was quite 
within time, and the lower Court was 
right in allowing execution as prayed for. 
This appeal must therefore be dismissed 
with costs, and we order accordingly. 


D. Appeal dismissed, 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 493 of 1956 
August 5, 1937 
Tuom, J. 
NARAIN SINGH—Derenpant—AppLicant 
versus 
BANKE BEHARI LAL—P.uaintirr— 
DECRES-HOLDER— OPPOSITE PARTY 


U. P. Agriculturists’ Relief Act (XVII of 1934), 


s. 30 (2)— Decree passed after Act—Judgment-debior, 
if can apply under s. 30 (2) after decree, even when 
he allows decree to be passed without applying for 
benefits under the section. 

In suits decided after the U.P. Agriculturists’ Relief 
Act came into force the defendant is not bound to 
apply for relief thereunder before decree is passed. 
Until decree has passed there is no necessity to apply 
for relief. 

The words “already passed” in s. 30 (2), U P. 
Agriculturists’ Relief Act refer to the date upon which 
the application under s. 30 was made. Wherea 
decree is passed after the Act, the judgment-debtor 
is entitled to apply under s 30 (2), eventhough he 
allows the decree to be passed against him without 
applying for benetits of the said section. His applica- 
tion for reduction of interest after the decree is 
passed is uot barred by s. 11, Civil Procedure Code. 
Baryar Singh v. Ram Dularay (1), relied on, | 

G. R. App. against the order of the Munsif, 
Etawah, dated February 28, 1936. ; 

Mr. Babu Ram Avasthi, for the Applicant. 


Mr. B. S. Darbari, for the Opposite Party. 


Order.—‘lhis is an application in civil. 


revision arising out of an application under 
ss. 5 and’30, Agriculturists’ Relief Act. A 
decree was passed against the applicant on 
August 31, 1935, in a suit brought upon the 
footing of a mortgage-deed. ‘I'he decree 
was passed ex parte. Later the applicant 
applied under ss. 9 and 30, Agriculturists 
Relief Act. Under s. 5 of the Act the Court 
has converted the decree into a decree for 
payment by instalmenls. No question 
arises in regard to the Court's order under 
this section. ‘The lower Court refused, how- 
ever, to reduce the rate of interest upon the 
amount due under the decree. `The learned 
Munsif held that s. 11, Civil Procedure Code 
barred the application for the red uction of 
interest. Sub-s. (2) of s. 30 is in the following 
terms : 

“If a decree has already been passed on the basis 
ofa loan and remains unsatisfied in whole or in 
part, the Court which passed the decree shall, on 
the application of the judgment-debtor, amend it 
by reducing, in accordance with the provisions of 
Bub-s. (|), the amount decreed on account of inter- 


e t, . e 
, Sub-section 1 of s. 30 enjoins that no 


debtor shali be liable to pay interest except 
at the rate provided by the Act on a loan 
taken before the Act comes into force. The 
learned Munsif has held that the decree 
referred toin sub-s. (2118 a decree passed 
before the Act came into operation; in 
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other words, that no applicant was entitled. 
to the benefits of the provisions of. s. 30, 
Agriculturists’ Relief Act, if he ‘allowed 
decree to pass against him after the Act 
came into operation without applying -for 
the benefits of the section. 
to agree with this interpretation. ‘The ques: - 
tion raised was considered by Bennet, J. in 
Baryar Singh v. Ram Dularay (1). In that 
case the learned Judge held that the words 
“already passed” referred to the date upon 
which the application under s. 30 was made. 
With this decision I agree. There is no‘ 
doubt that sub-s. (2) might have been lesg 
ambiguously drafted. It is clear, however,.. 
inmy judgment, that the policy of the.“ 
Legislature was to give relief to all debtors 
against whom decrees were passed on the 
basis of loans either before or after the 
Act came into operation. Ib was contended 
that in suits decided after the Act came 
into force the defendant was bound toż. 
apply for relief thereunder before decree 
passed, and if he failed to do s9, any future 
application was barred by s. il, Civil Pro-3% : 
cedure Code. This contenticn in my opinion: *: 
is unsound. Until decree has passed there’ 
is no necessity to apply for relief. Even 
after the passing of the decree the defen- 
dant may not desire to apply immediately. 


for relief. There isno reason in my judge... 
ment for holding that in these circumstancésts= 


he is barred in all time from claiming such". 
relief, ves 

Upon the whole matter, I am satisfied 
that the Court below has acted with mate-- 
rial irregularity in refusing to give to the 
applicant the benefits to which the appli- 
cant is entitled under s. 30 of the Act. In 
the result, the application is allowed, the 
order of the learned Munsif refusing to 
reduce the rate of interest is set aside. The 
record will be returned with a direction 
that the learned Munsif will prepare a 
decree giving effect to the provisions of 
s. 30 of the Act. The applicant is entitled 
to his costs, 


D. Application allowed. 


1) (1936) A L J 1309; 167 Ind. Gas, 168;A IR 1937 ` 
All, 96; I L R (1937) All. 403; (1938) R D 560; 1937 AL 
R 144; 9 R ASL. | 
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PATNA HIGH COURT 
Oivil: Revision Petition No. 238 and 
‘Mjscellaneous Appeal No. 71 of 1937 
; August 18, 1937 
Wort AND Varma, JJ. 
PHULCHAND RAM MARWARI 
AND ANOTARE-—-JUDGMENT-DEBTORS — 
PETITIONERS 


VETSUS 
NAURANGI LAL MARWARI—Dazcrzz- 


HOLDER--OPPosıTe PARTY 

Civil Procedure Code (Act V of 1908), ss. 151, 115— 
Mecree against father and minor sons—Joint prop- 
urty sold in execution and purchased by decree-holder 
—Suit by sons that decree not binding on them—Suit 
lecreed and half property released—Decree-holder 
pn, af entitled to compensation under s. 151— 

ecision on point of law—Question of jurisdiction 
urising—Interference in revision. 

A position of adecree-holder who purchases the 
peroperty of the judgment-debtor is the same as any 
wher auction-purchaser. His position is not more 
avourable but less favourable than that ofa third 
poparty, because the sale is held at his instance and 
presumably it is he who supplies to the Court the 
woarticulars of the property published in the sale 
peroclamation. The principle is that, apart from the 
ease provided by r. 91, O. XXI, Civil Procedure 
mode, and apart, of course, from fraud, a purchaser 
mat: an auction sale must abide by his bargain. 
What is sold and bought isthe right, title and in- 
‘terest of the judgment-debtor in the property. The 
«Oourt which sells the property does not guarantee 
Bhe title and the maxim caveat emptor applies. [p. 
#228, col. 2.] 

“Where the joint property of the father and his 

sihinor ‘sons is sold inexecution of a decree obtained 
“against them, but half the property is released on 
eaccount of decres.obtained subsequently by the sons 
on the ground that they were not bound by the 
previous decree, the decree-holder who had purchas- 
ed the property cannot claim compensation under 
s. 151, Oivil Procedure Code, to the extent of the 
property released, The maxim “caveat emptor” 
applies. Abinash Chandra Kar v. Bhuban Chandra 
(3), relied on, Amba Lal v. Ramgopal Madhoprasad 
(5), distinguished. 

A decision ona point of law may be interfered 
with in revision if in fact the question of jurisdiction 
does arise. . 

O. R. P. from an order of ‘the Sub-Judge, 
Bhagalpur, dated December 12, 1936. 
Messrs. 4. B. Mukharji and S. N. Banar- 
jee, for the Petitioners. 

Dr. Dwarka Nath Mitra, Messrs. S. N. 
Sahay and K. P. Sukul, for the Opposite 
Party. 


Wort, J.—The Subordinate Courts of this 
province seem inclined from time to time 
to interpret s. 151, Civil Procedure Code, 
as- giving them power which under the 
general law they do not possess; in other 
words, there is a tendency to do what is 
sometimes called, and erroneously called, 
‘substantial justice’ though as a matter of 
fact it often amounts to injustice, In this 


case the learned Judge in the Court’ 
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below has exercised what he believes to 
be his powers under the section in giving 
compensation to the desree-holder under 
the following circumstances. The decree- 
holder, 7. e. the respondent to this applica- 
tion, obtained a decree against the father 
and sons. I should have stated that the 
decree was a compromise decree. The 
conditions of the compromise not having 
been complied with, the decree-holder 
exercised his rights by putting the decree 
into execution, and in pursuance of that, 
put up for sale the joint property of the 
father and of the sons. In due course, 
the property was sold and the decree- 
holder respondent having had leave to 
bid purchased the property for upwards 
of Rs. 7,000. Then in due course, after 
the statutory period had elapsed, the sale 
was confirmed -and full satisfaction was 
entered. 

Then there started an action by the 
minors claiming that (for reasons which 
perhaps need not be gone into in this 
appeal) the compromise decree was not 
binding upon them. That action succeed- 
ed. The result of that was that their eight 
annas interestin the property which had 
been put up for sale was released. But 
the decree stood, that is to say, the decree 
stood against the father as a joint and 
several decree and the sale stood a8 a 
whole; the sale itself was not affected— 
I use the expression ‘sale’ in contradistinc- 
tion to ‘property’ although eight annas 
of the property was necessarily released. 
Then this application was made by the 
decree-holder respondent for compensation 
to the extent of half of the amount pur- 
chased by him. I should have stated, 
however, that before this application was 
made, an application had been made for 
execution which resulted in an appeal from 
the decision of the Subordinate Judge of 
Bhagalpur to this Gourt. The appeal came 
on for hearing before my Lord the Ohief 
Justice and my learned brother Varma 
(Miscellaneous Appeal No. 285 of 1934 re- 
ported in Phulchand Ram v Nauranji Lal 
(1) There ib was decided, to use the 


words of the head-note, that 

“The decree-holder could not take out further exe- 
cution of the decree which had already been satis- 
fied, It was immaterial that in his capacity as 
auction-purchaser he had purchased the property of 
some one which was not liable under the decree," 


I would addto my statement that there 
was an observation in that case which 


(1) 16 PLT 906; 164 Ind, Oas. 1073, 2B R 795 (1); 
9 È P 144. 


$96 


fell from the learned Chief Justice io the 
effect: 


“It would be for the decree-holder, if he had some 
other remedy, to pursue that remedy, as he might 


be advised.” 

Some reliance has been placed upon 
those words as if deciding that the decree- 
holder has now a remedy which he has 
successfully pursued in the Court of the 
Subordinate Judge. I have already stated 
that after the hearing of that appeal in 
this Court, this application under s. 151 
for compensation was made. I must say 
that I had some difficulty in coming to a 
conclusion in this case having regard to 
what I believed to be the decision of the 
Allahabad High Court in Amba Lal v Ram- 
gopal Madhoprasad (2). Without refer- 
ring at the moment tothe facts, it was 
Stated there that the decree-holder in 
circumstances not dissimilar from the present 
(although I shall point ous in a moment 
that there were certain facts in that case 
which do not exist in the case before us) 
was entitled to compensation. Now I refer 
for the moment to the authority in Abinash 
Chandra Kar v. Bhuban Chandra (3), upon 
which Mr. Mukharji, on behalf of the 
appellants, strongly relies. A statement of 
facts of that case would disclose the posi- 
tion in this case, unless it can be shown 
that on the facts there is any difference 
in principle between the cases, to put it 
more correctly, whether the facts of this 
case as compared with those of the case 
Teported in Abinash Chandra Kar ve 
Bhuban Chandra (3) in any way would 
modify the principle there laid down by 
the learned Judges. ‘Ihe action there 
which gave rise to the proceedings was a 
mortgage action. The property was put 
up for sale in execution of a mortgage 
decree. Certain persons claimed that 
Certain property which was put up for sale 
in execution of the decree was not 
the property of the judgment-debtor, 
and it was so decided. The result was 
that the decree-holder who himself was 
the purchaser obtained, to state it briefly, 
less than what he thought he would 
Obtain from the purchase whicn he had 
made. Richardson, J. in the course of 
his judgment makes a statement of the 
case which I think is valuable for the 
purposes of considering the argument ad- 
vanced in this case. ‘he learned Judge 


(2) 55 A 221; 144 Ind. Cas, 492; A IKR 1933 All 218; 
983) A LJ 60; Ind, Rul. (1933) AL. 438. 

vie O W N756;63 Ind. Cas, 126; A IR 1921 
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Says: aa oe 

“I apprehend, whena decree-holder has obtained 
leave to bid and has purchased the property of the 
judgment-debtor, he is, generally speaking, in the 
same position as any other auction-purchaser.” | 

He then refers to Mahabir Pershad v. 
Macnaghten (4): 

“For the present purpose his position seems to me 
not more favourable but less favourable than that of a 
third party, because the sale was held at his inst:nce 
and presumably it was he who supplied to the Oourt 
the particulars of the property published in the sale 
proclamation. The principle, as I understand, is that, 
apart fromthe case provided by r. 91 and apart, of 
course, from fraud, a purchaser at an auclion-sale 
must abide by his bargain. What is sold and 
bought is the right, title and interest of the judgment- 
debtor in the propaity. The Court which sells the 
property does not guarantee the title and the maxim 
caveatemptor applies.” 


Now it is not denied that if the facts of 
ihat case were the same as those in the case 
before us to-day. there could be no dis- 
pute that the principle laid down by the 
learned Judge in that case would apply to 
this one. But it is contended that although 
generally speaking the principle caveat 


emptor does apply to Court sales, the facts, » 
in this case are such as to make the prin=* 


ciple inapplicable. Nowthe only fact which 
can be referred to as differentiating the 
case from Abinash Chandra Karv. Bhuban 
Chandra (3) is the fact that the property 
which has been released from sale is the 
property of the persons who were in the first 
instance parties to the action, and itis slat- 
ed by Dr. Mitra and great reliance, as I 
understand his argument,is placed upon 
the statement that at the time of the sale 
there was a decree against these persons 
and therefore at that time it was right and 
proper thatthe property should have been 
put up for sale: to put it in other words, 
the property was the property of the 
judgment-debtors. Now 1 could appreciate 
the argument that if the statement of facts 
to which I have made reference is a state- 
ment of anything other than the mere 
history of the case, it may be possible to hold 
that the principle caveat emptor does not 
apply. But we must look at the case from the 
point of view of the facts as they stand at 
the present moment. 

It is contended by Mr. Mukharji on be- 
half of the appellants that the original 
decree stands. I am not sure that Lam 
altogether in agreement with that conten- 
tion. Sofaras Mr. Mukharji's client, the 
father, is concerned, there is no doubt that 
the decree does stand; but the effect of the 
judgment in the action which was brought 


(4) 16 LA 107; 16 0688; 5Sar. 345; 13 Ind, Jur 
133 (PO). | 
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y the minors is that the decree is not 


inding upon the minor defendants in that 


ction. - But it is quite clear, whether 
Art. Mukharji’s contention is valid or not, 
eg atthe present moment we must consi- 

er this case as if there had been no decree 
micainst the minor sons. Andin my judg- 
nent, when that is stated, all that can be 
said about the facts relating to the action 
orought by the minors for the purpose of 
aaving a declaration to the effect that the 
lecree is not binding on them,is mere 
aistory, and does not affect the principle 
caveat emptor. That being so, itis perhaps 
«wise tolaydown one or two principles to 
clear away the dealings in the authority 
which has been relied upon. It is quite 
=clear in the first instance that had the 
mdecree-holder purchased property which 
«eventually turned out to be less valuable 
mhan he had anticipated, then as Richardson, 
J. pointed out, in the absence of fraud there 
mcould be noclaim for compensation. It is 
«equally true that had the facts of the 
mpresent case been similar to those in the 
«886 reported in Abinash Chandra Kar 
Vv. Bhuban Chandra (3), and I understand 
BOr, Mitra toagree tothe proposition that the 
principle laid down there would apply. 
Now having regard to that statement itseems 
tome that the only question one has to 
<consider in this case is whether the fact 
that the minors, being originally parties to 
the action, in any way alters or modifies 
the principle which is to be applied. As 
I have already stated, that fact is nothing 
more than a part of the history of the 
case, and we are to deal, and indeed bound 
to deal, with the case asif no decree had 
ever been passed against the minors. Ifa 
decree is held not binding on a person, then 
it must be assumed that there is no 
such decree. That being so, the only ques- 
tion in my judgment to consider is the de- 
cision in Amba Lal v. Ramgopal Madho 
Prasad (2) io which L have already 
referred. Glancing at the judgment 
it would appear at first sight that the 
learned Judges in that case in some way 
moditied the principle which in that case 
had been held to be applicable to Court 
sales, namely, the principal caveat emp- 
tor, and there is some discussion which 
would perhaps to some extent bear that 
Statement out. But tae learned Judges 


at page 230* of tne report make the state- 
ment: 

“We are not unaware of the fact that the rule 
that the doctrine of caveat emptor applies to 
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Court sales has been laid down in a series of cases, 
but we may point out that the application of that 


doctrine has undoubtedly the effect of negation of 
justice in many cases.” 


With great respect to the learned Judges 
I fail to see how the application of the 
doctrine caveat emptor can do injustice. 
If a person purchases a property under 
circumstances in which the principle ca- 
veat emptor applies, he does so at his 
own risk as the principle suggests, and 
if he suffers loss, he has himself alone to 
blame. But one need not go into a very 
detailed discussion of that case, because 
on analysis it will be seen that the learn- 
ed Judges there were dealing with a 
case which is almost entirely different 
from the case which we have before us 
to-day. Indeed, if any inference is to be 
drawn from the facts of the case, it is 
an inference against the respondent-de- 
cree-holder rather than in his favour. I 
will endeavour to make myself clear on 
this point by stating the facts of that 
case. There the decree-holder had pur- 
chased certain properties which after 
various pieces of litigation were held to 
be the properties of persons other than 
the judgment-debtor. On the footing of 
the price which he paid for the whole 
of the property, rateable distribution had 
been made between him and other deeree- 
holder who had decrees against the same 
judgment-debtor. The result of the litiga- 
tion being what it was, that is to say, 
that the person had successfully claimed 
certain of the properties which had been 
put up for sale, the decree-holder made 
a claim which was the subject-matter of 
the case against the other decree-holders 
on the footing that a larger sum than they 
were entitled to, having regard to the 
events which had happened, had been 
distributed to them, and a refund was 
claimed and the question which the learn- 
ed Judges decided there, was whether s. 


144, Civil Procedure Code, was exhaustive 


and whether compensation could be made 
under s. 151, 


I now come to the point which I stated 
before I referred to the facts of the case. 
The very fact that the decree-holder who 
had purchased in the Court sale was 
claiming agaiost his fellow decree-holders 
is a suggestion that he coald not have 
made the claim against the judgment 
debtors. Now the case in Amba Lal v. 
Ramgopal Madhoprasad (2) does not 
in any way affect the principle which ig 
to be applied to the facts of thiscase, | 
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have already stated and repeat that at 
tirst sight it did appear to be strongly in 
support of the respondent in this case. 
The learned Judges in that case made 
reference to an earlier decision of their 
own Court, namely, thatin Anand Krishna 
v. Kishan Devi (5) which was in substance 
the application of the principle laid down 
in the case reported in Abinash Chandra 
Kar v. Bhuban Chandra (3) to which I 
have already referred. It is sought of 
course in this case tc apply s. 144, Civil 
Procedure Code, by analogy. It is admit- 
ted that s. 144 does not apply, but itis 
said it gives some indication that the 
Court may in the exercise of its powers 
under s. 191, Civil Procedure Code, give 
compensation in proper cases. But if 
s. 144is to be treatedin any way as an 
analogy, the compensation which the de- 
cree-holder would seek in this case should 
be against the sons and not against their 
father. On what principle, it may be 
asked, can the decree-holder be entitled 
against the judgment-debtors against whom 
he has already got a judgment and whose 
property he has sold. It seems very diffi- 
cult to discover any principl upon which 
the decree-holder would be entitled to 
compensation against the present judgment- 
debtors. In no sense were the judgment- 
debtors at fault. They did not put the 
property up for sale. They had nothing 
to do with the sale proclamation, but the 
property had been sold by the Court. 
They have had the advantage which per- 
haps may work out in this case as an 
unjust advantage of the decree being en- 
tered as fully satisfied under the execution. 

In my judgment, neither on principle 
nor on authority is the decree-holder entitl- 
ed to compensation against the judgment- 
debtors and, as has been already held, 
the decree-holder is not entitled to take 
further execution against them. For those 
reasons, in my judgment, the decision of 
the learned Judge was erroneous and must 
be set aside. 1 would add that the appli- 
Cation was under s. 115, Civil Procedure 
Code, and. it was contended by Dr. Mitra 
in the course of his argument that what 
the learned Judge in this case has decid- 
ed is a question of law. Speaking for 
myself, had I been satisfied that it was 
merely a question of law that the Judge 
had decided, cerlainly there would be one 
fate of this application, as the learned 
Judge had jurisdiction to decidea ques- 
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tion of law rightly or wrongly. But the 
substantial question in this case.is whe- 
ther he had jurisdiction to make this 
order under s. 151, and, as their Lordships 
of the Privy Council have pointed out, a 
decision on a point of law may be inter- 
fered with if in fact the question of 
jurisdiction does arise. The proper crder, 
therefore, to make is that the Rale mist 
is made absolute, the judgment of the 
learned Judge in the Court below is sat 
aside with costs, and we allow hearing- 
fee to the extent of five gold mohurs. . 

Varma, J.—I agree. 


D. Rule made absolute. 


pa 
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Criminal Appeal No. 319 of 1936 
April 8, 1937 
GRILLE AND GRUER, JJ. 
LOCAL GOV ERNM ENT—A PPELLANT 
VETSUS 
Seth MOTILAL JAIN-—RESPONDENT 

Penal Code (Act XLV of 1860), s. 486, Hxcep. (c)- 
-Scope of 8. 486—No attempt at substitution of 
counterfeit goods with origtnal—Conviction under 
s. 486, propriety of— ‘Counterfeit’, meaning of— 
Held that the designs in both goods were practically. 
same and amounted to counterfeit trade mark and 
not mere false trade mirk—Defences available to 
accused—Burden is on him to show that his case 
comes under one of the exceptions—Defence under 
Hacep. (c)--Whether presupposes knowledge of accused; 
not to know that mark was the trade mark of any, ` 
firm—Fact that accused gave information with respect 
to person from whom he got counterfeit goods, whether 
admissible in considering question. of his innocence— 
Trade mark. 

The provisions of s. 486 of the Penal Code are aimed 
at a retailer whoconnives with a fraudulent whole- 
saler or manufacturer in palming off on an unsuspecting 
public goods which purport to be other than what 
they are. Where, therefore, no attempt at substitution 
is made, the accused cannot be convicted under this 
section. 

For the purposes of s. 486 of the Penal Code, the word 
“counterfeit” does not connote an exact reproduction. 
of the original counterfeited, and the difference 
between the counterfeit and the original is not limited 
to a difference existing only by reason of faulty re- 
production, A person, for instance, convicted of 
counterfeiting the King’s coin would not be able.to 
avoid conviction on the ground that he had deliber- 
ately madea small alteration in the design or 
omitted a letter from the superscription surrounding 
the Monarch's head. The sume principle would- 
apply in thecounterfeiting of a trade mark. {p. 230, 
col. 2. 

ha, that Dongre’s Balamrit is a commodity not 
ordinarily purchased by Europeans who are ignorent 
of the Nagri script, and the Indian purchaser would 
naturally look at the Nagri script and not at the Eng- 
lish, of which many purchasers may be presumed to be 
ignorant, If the Iénglish script were removed, the. 
designs would be practically identical, and that the 
mere substitution of the word ‘Domre" for the word 
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“Dongre” in the English script, particularly where 
there was no such substitution inthe Nagri, was en- 
tirely insufficient to take the label out of the category 
of a counterfeit trade mark and bring it within the 
category ofa false trade mark only. 

Where the trade mark is a counterfeit trade mark, 
the accused can only escape conviction if he is able 
to show that he falls within the Exceps. (a),(b) or (©) 
enumerated in s. 486 of the Penal Code, and contrary 
to the ordinary provisions of the Code the burden 
lies on him. 

To a charge under s. 486, to limit a defence, under 


Excep. (c), to the knowledge of the accused concern- ` 


ing the infringment of the trade ‘mark, is unduly res- 
trictive and at variance with the express terms of 
s. 486, proviso (c), which permits the accused to offer 
any evidence he chooses as to his innocence when 
once he admits that he was not deceived into thinking 
the label to be a genuine one, He cannot be presumed 
to be in a position to know, whether a trade mark 
has been infringed or not ; he may in fact be honestly 
` of the opinion that the trade mark isa false trade 
mark and nota counterfeit, and his conduct in 
dealing with the wares he stocked and sold can be 
taken into consideration in deciding whether he 
has acted innocently. Emperor v. Illahi Bakhsh (1), 
commented upon. [p 23], col. 1] 

It is true that proviso (b) tos. 486 of the Penal 
Code, as a defence permissible to the accused, is link- 
ed with proviso (a) but the fact that the accused did 
give all the information in his power with respect to 
the person from whom he obtained the goods is 
admissible in considering the question whether he 
acted innocently or no. 


Cr. A. from the order of the Court of the 
Additional Sessions Judge, Hoshangabad, 
` dated September 20, 1936, in Oriminal 
Appeal No. 1014 of 1935. 

Mr. W. R. Puranik, The Advocate-Gene- 
ral, for the Appellant. 

Mr. W. C. Dutt, for the Respondent. 


Judgment.—The accused Motilal, a 
shop-keeper of Hoshangabad, was convict- 
ed under s. 486 of the Indian Penal Code, 
by a Bench of Magistrates at Hoshangabad. 
One of the Magistrales was in favour of 
‘acquitting the accused, but the judgment 
of the senior Magistrate preaailed, and he 
was convicted and sentenced to a fine of 
Rs. 200. In appeal, the Additional Sessions 
Judge set aside the conviction and acquit- 
ted the accused." The appeal now before 
us is an appeal under s. 417 of the Criminal 
Procedure Code, against that acquittal. 
The complaint was instituted more than 
three years ago on March 9, 1934, judg- 
ment was delivered on May 30, 1935, and 
the appellate judgment, owing to the fact 
that additional evidence was called for 
and that a dispute concérning the right 
of the complainant to appear personally in 
the appeal had arisen and was carried to 
the High Court, was not delivered till 
Septem ber 30, 1936. 


The complainant is the agent of the firm 
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of K.T. Dongre & Co. of Bombay, who 
are the manufacturers of a well-known 
children’s elixir known as Dongre’s Balam- 
rit. On information received by the firm 
that imitations of this well-known medicine 
were being sold in Khandesh and the 
Central Provinces, he was sent ont toin- 
vestigate, and at Hoshangabad at the shop 
of the accused Motilalhe found stocked 
and exhibited for sale not only the genuine 
Dongre’'s Balamrit manufactured by his 
firm, the retail price of which is 12 annas 
a bottle, but an imitation put up in bottles 
of the same size and with very similar 
lables sold at Sannas a bottle, and it is 
the stocking and sale of this spurious 
article that was the subject of the complaint 
under s. 486 of the Indian Penal Code. 

The complainant bought a bottle of the 
genuine Dongre’s Balamrit and three 
bottles of the spurious article, which we 
may call Domre’s Balamrit. The Bench 
Magistrate who wrote the acquitting judg- 
ment held that Motilal genuinely believed 
the Domre'’s Balamrit to be the manufacture 
of a separate firm and that he had acted 
innocently and in no way attempted to 
pass off Domre’s Balamrit as Dongre’s. 
He also considered that the conduct of the 
complainant in making no attempt to 
trace the manufacturers of the wholesalers 
of this article, which was or should have 
been his primary object, had not been 
straight-forward, and he would have acquit- 
ed the accused, presumably under proviso 
(e) of s. 486 of the Indian Penal (ode. The 
senior Magistrate. whose judgment prevail- 
ed, held that the label on Domre'’s Balamrit 
was clearly a counterfeit of the original 
Dongre’s label and that, as the accused 
was aregular dealer in Dongre’s Balamrit 
he must have known that the genuine 
article could not be manufactured locally. 
It was the defence of the accused that a 
new factory had been set up in Sohagpur, 
and the learned Magistrate came to the 
conclusion that the accused had brought 
the articles in the full knowledge that they 
were not manufactured by Dongre but by 
a different person who had used a false 
trade mark of the complainant’s master’s 
firm. l 

The learned Additional Sessions Judge 
came to the conclusion on an examination 
of the respective labels thatthe offending 
label was not a counterfeit of the original, 
but was only a false trade mark. As there is 
no punishment provided in the Indian 
Penal Code for stocking or selling goods 
bearing a false trade mark, but only in 
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respect of stocking and sale of goods bear- 
ing a counterfeit trade mark, he held that 
the accused could not be convicted. It 
is against this acquittal that the present 
appeal is filed. 

We may say at once that the offend- 
ing wrapper is a counterfeit of the 
original and that the learned Additional 
Sessions Judge is clearly incorrect 
when he says that it amounts to no more 
than a false trade mark. The object of 
the manufacture of this Dongre’s Balamrit 
. was to deceive unwary purchasers into the 
belief that they were purchasing an article 
‘manufactured by K. T. Dongre & Co. The 
learned Additional Sessions Judge has 
. pointed out certain differences which in 
his opinion are sufficient to attract the 
‘attention of an ordinary careful purchaser 
by a very slight effort. With this view 
--we are entirely unable to agree. The 
general design, which is practically identi- 
‘eal in both wrappers, is an oblong panel, 
the lower right half of which is occupied 
- by a scroll bearing the word “Balamrit” 
in large letters in the Nagri character. 
There isa slight difference in the design 
of the scroll which, in the original, has a 
: projection towards the top and in the imita- 
.‘*tion a projection towards tbe bottom. 
- Against the scroll in each case is a fiying 

angel bearing on its head a globe with the 
words Dongre Yanche in the original and 
‘in the imitation. A close examination 
would reveal trifling differences in the pose 
- of the feet and the drapery of the angel, 
‘but these are only revealed On a close 
examination of thetwo side by side, and 
certainly could not be recorded in the 
memory even of a careful purchaser. The 
‘differences on which the. learned Ad- 
‘ditional Sessions Judge has relied are sig- 
- nificantly enough in the English wording 
which fill up the rest of the panel. The 
- wording inthe Nagri character is identi- 
cal. In the original on either side of the 
globe are the words in bold type in English 
“Dongre’s Balamrit”, in the imitation the 
words are “Domre’s Balamrit’’; and in the 
lower right hand corner below the scroll 
the original has the words “K. T. Dongre, 
Girgaum, Bombay”, while the imitation has 
. “K. R. Domre, Bombay”. The colour of 
the design in the originalis black on a 
pale magenta ground; in the imitation it is 
dark blue on a salmon pink ground. 
There is also Variationin the writing out- 
side the panel, which would be to the side 
ofthe bottle and not easily perceived. 
_. The origina] has writing in Nagri and 
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Telegu on one side andin Gujerathi and 
Urdu on the other; the imitation has only 
Nagri writing on both sides. Both bear 
the identical price one rupee, although 
Dongre’s Balamrit is admittedly sold for 
12 annas a bottle, and it is not disputed 
that allsales of the spurious article have 
been at 8 annas, i 

' Nowit is laid down in s. 28 of the 
Indian Penal Code, that for the purposes of 
the Code the word “counterfeit” does’ not 
connote an exact reproduction of the 
original counterfeited, and it follows that 
the difference between the counterfeit and 
the originalis not limited to a difference 
existing only by reason of faulty repro- 
duction. A person, for instance, convicted 
of counterfeiting the King’s coin would not 
be able to avoid conviction on the ground 


“that he had deliberately made a small alte- 


ration in the design or’ omitted a letter 
fromthe superscription surrounding the 
Monarch's head. The sume principle would 
apply in the counterfeiting of a trade 
mark. Dongre’s Balamrit is a commodity 
not ordinarily purchased by Europeans 
who are ignorant of the Nagri script, 
and the Indian purchaser would natu- 
rally look at the Nagri script and not 
at the English, of which many pur, 
chasers may be presumed to be ignorant. 
If the English script were removed, the 
designs are practically identical, and we 
are of opinion that the mere substitution 
of the word “Domre” for the word ‘ Dongre“ 
in the English script, particularly where 
there is no such substitution in the Nagri, 
is entirely insufficient to take the label 
out of the category of a counterfeit trade 
mark and bring it within the category of 
a false trade mark only. The trade mark 
is a counterfeit trade mark and the ac- 
cused can only escape conviction if he is 
able to show that he falls within the excep- 


_ticns (a), (b) or (c) enumerated in 6. 486 of 


the Indian Penal Code. . Section 486 runs 


as follows: | 

“Whoever, sells, or exposes, or has in posses- 
sion for sale orany purpose of trade or manu- 
facture, any goods or things with a counterfeit 
trade mark or property mark affixed to or im- 
pressed upon the same or to or upon any case, 
package or other receptacle in which such goods 
are contained, shall unless he proves— | 

(a) that, having taken all reasonable precautions 
against committing an offence against this section, 
he had at thetime ofthe commission of the alleged 
offence no reason to suspect the genuineness of 
the mark, and 

(b) that, on demand made by or on behalf of the 
prosecutor, he gave all the information in his 
power with respect to the persons from whom 
he obtained such goods or things, or 
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fc) that otherwise he had acted innocently, 
be punished with imprisonment of either descrip- 
tion for a term which may extend to one year, or 
with fine, or with both.” . 


It will be observed that contrary to the 
ordinury provisions of the Code, the burden 
of proof lieson the avcused. There are 
two defences opento an accused person; 
- the first under cls. (a) and (b) and the 
second under el. (c). The first defence 
hasno application in this case, since it 
is not the contention of the accused that 
he had no reacn to suspect the genuine- 
ness of the mark; his case is that 
he knew the mark was nol genuine 
and knew the contents of the bottles 
he bought to be the product of another 
firm and sold them with that knowledge. 
He relies cn the provisions of proviso (c) 
“that otherwise he had acted innocently.” 
The learned Additional Sessions Judge has 
considered that on the assumption that 
the label was a counterfeit label the 
accused had-not got a good defence, as 
his defence would be restricted to the 
proofof his ignorance concerning the in- 
fringement of the trade mark. This argu- 
ment which appears both in the text books 
of Gour and of Ratenlal,is derived from 
the judgment in Queen-Empress v. Ilahi 
Bakhsh (1) and is quoted : 


“The second defence presuposes that the person 
charged did not know that the trade mark in question 
was the trade mark of any firm or person”. 


To limit the defence to this knowledge, is, 
in our opinion, unduly restrictive and at 
variance with the express terms of s. 486, 
proviso (e) which permits the accused to offer 
any evidence he chooses as to his innocence 
when once ke admits that he was not 
deceived into thinking the label to bea 
genuine one. He cannot be presumed 
to be in a position to know, as the learned 
Additional Sessions Judge considers, 
whether a trade mark has been infringed 
or nol; hemay, in fact, be honestly of the 
opinion that the trade mark is a 
false trade mark and not a counter- 
feit, as was the opinion of the 
learned Additional Sessions Judge himself 
and his conduct in dealing with the 
wares he stocked and sold can be taken 
into consideration in deciding whether he 
has acted innccently and is entitled to an 
acquittal. 

lt cannot be denied from a perusal of 
the evidence that at no time did the accuse 
- ed attempt to pass off Domre’s Balamrit 
as Dongre’s. Both the Bench Magistrates 
accepted the evidence of L, H. Khare, 


(1) A W N 1897, 99. 
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a Pleader of Hoshangabad who appeared 
for the defence, thit he had gone 
to Motilal’s shop and asked for a’ 
bottle of Balamrit and was offered the 
genuine bottle of Dongre’s, which he con- 
sidered too expensive and on asking if 
they had another and cheaper variety, he 
was offered a bottle of Domre’s Balamrit 
and was told that it was Domre’s and not 
Dongre’s. In the same way when the 
complainant himself went to the accused's 
shop and made his purchase, which he did 
in such away as to try and entrap | the 
accused, as he was perfectly entitled 
to do, the accused, although ignorant of 
the fact that the complainant was Dongre's 
agent made no attempt to palm off Domres 
Balamrit as Dongre’s. The complainant 
having asked for two articles of medicine 
which the accused did not stock, then asked 
fora bottle of Balamrit he was shown a 
bottle of genuine Dongre’s which was 
natural as it is the most expensive, he 
then asked if he could have further bottles 
at a reduced price; the accused said that 
he could not reduce the price of Dongre’s 
but offered him another and a cheaper 
make, namely, Domre’s, of which the com- 
plainant eventually purchased three bottles 
at 8 annas each in addition to the original 
12 anna bottle of Dongre’s. This is, to our 
minds,a clear indication that the accused 
had a small stock of Domre’s Balamrit, 
fully aware thatit was not Dongre's and 
with no intention of selling it as Dongres. 
Had he wished to act dishonestly, he would 
have offered Domre's Balamrit as Dongre’s at 
the price at which Domre’s Balamrit is usual- 
ly sold. The similarity of the labels is such 
that the ordinary casual purchaser would 
have been deceived if shown the spurious 
article instead of the genuine one: even 
seeing the two bottles together in the 
shop, he might have” attributed the differ- 
ence inthelabels ata glance to inferior 
printing. It is in the accused’s favour 
that he stocked both kinds; he also states 
that he stocked other kinds cf Balamrit 
of which many have been put on the market 
although not with labels which are such 
a colourable imitation of the original 
Dongre’s. The complainant has admitted 
that numerous other Balamrits have been 
put on the market and that the sale of some 
of them has been stopped by civil suits. 
No eriminal proceedings appear to have 
been taken because there does not appear 
to have been an infringement of the trade 
mark, and although property may exist in 
respect of ‘“Dongre’s”, there can be no 


-232 


property in respect of the designation 
“Balamrit” which means simply “children’s 
elixir”. 

We now turn to the question ofthe help, 
if any, afforded by the accused in assisting 
the complainant to trace the manufacturer 
ef Domre’s Balamrit. We may state here 


poe it is accepted that the manufacturer 
as 


__ been traced and has been 
punished in respect. of the labels used 
by him. The complainant in his evi- 


dence stated that he made no enquiries 
from the accused as to the source of the 
bottles in respect of whieh complaint is 
made. 
that on a previous occasion at an earlier 
stage of the trial which had to begin anew 
owing tothe absence of one of the Magistrate 
through illness, he had stated that the 
accused had said that the bottles had been 
: purchased froma Bohra who came from 
Sohagpur, he admitted after a certain 
amount -of hesitation (according to one of 
the Magistrates) that this statement was 
accurate, but that the information had been 
afforded not-to him but to the Police 
when they went to the shop to seize his 
stock. He also stated in cross-examination 
that he ignored the offer of the accused 
to examine his account books in order 
to show thathis statement was correct as 
this offer was made notto him but to the 
Police. Laxmichand, the brother of the 
accused who has appeared as a witness for 
him has deposed that he also takes part 


in the management of the shop and that ` 


when the complainant made his purchases 
as the result of conversation, he took him 
to be a trader and informed him where 
this cheaper Balamrit could be obtained. 
The version for the defence certaily appears 
to be the more correct. It is amost natural 
thing that the complainant should, having 
discovered the shop where goods which 
damaged his business were being sold, 
try to ascertain the source, and his pre- 
Varication or, to put it at its best, hesitation 


in his evidence appears to us to be 
inspired by the desire to secure a con- 
viction against the accused as a salesman 


at all costs. Itis true that proviso (b)to 
s. 486 of the Indian Penal Code, as a 
defence permissible to the accused is link- 
ed with proviso (a) which has no application 
in the present case; but the fact that the 
accused did give all the information in his 
power wiih respect to the person from whom 
he obtained the goods is admissible in 
considering the question whether he acted 
innocently or no The transaction was 
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regularly entered in the account books 
and we also accept the evidence that the 
address of the person from whom the 
goods were obtained was entered on the 
fly sheet of the rokadand we are unable 
to accept the implication on behalf of the 
complainant that no assistance was given. 
It may be contended that the assistance was- 
not given because it was not asked for, 
but we are unable to believe that the 
complainant made no move’ whatever to 
ascertain the source of the goods of which 
he complained. .We believe that he did 
make enquiries and that the information 
was furnished, and although it does not 
appear on the record, it may be presumed 
that itis as theresult of the information 
thus acquired that the conviction of the 
manufacturer has been secured. 
The accused has admitted 
bought the bottles of Domre’s SBalamrit 
knowing that they were not Dongre’s, but 
he has contended that he bought them as 
he bought other elixirs cheaper than 
Dongre’s and sold them in good faith as 
he sold the 
others. Nodoubt Laxmichand has deposed 
that he-noticed the similarity of the labels 
and asked why the word “Dongre” was 
written on them in Nagri; nevertheless 
he bought them. This was an entremely fool- 
ish action, and although from the evidence 
there has not been the slightest. attempt 
to pass off Domre’s Balamrif as Dongre’s 


that he 


by the accused, he has only himself to blame 


for the fact that a criminal case was 
brought against him. The provisions of 
s. 486 of the Indian Penal Code are aimed 
at retailer who connives witha frudulent 
wholesaler or manufacturer in palming-off 
onan unsuspecting. public goods which 
purport to be other than what they are. 
The accused does not come within this 
category. No attempt at substitution was 
made and the Domre’s bottles were 
offered at a lower price as being a different 
and cheaper article. The accused is, there- 
fore, entitled to an acquittal although not 
for the reasons for which he has been acquitt- 
ed by the learned Additional Sessions Judge. 

It has also been urged on behalf of the 
accused in argument that the trial was 
invalid as the Bench, by reason of defects 
in its constitution, had no jurisdiction, to 
try the case. As we dismiss the appeal 
by Government on the merits of the case, 
it is unnecessary to discuss the question. 

The appeal is accordingly dismissed. 

D Appeal dismissed, 
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BOMBAY HIGH COURT 
Civil Appeal No. 71 of 1936 
April 5, 1937 
Beaumont, C.J. AND BLAOKWELL, J. 

TRIBHOVANDAS MOTILAL AND otaers— 

PLAINTIFFS— APPELLANTS 

VETSUS 

BHIKHUBHAI RAVCHAND AND ANOTHER—- 

Derenpants— RESPONDENTS 

Bombay Native Share and Brokers’ Association 
Rules 15, 17, 19— Deed of Association—Cl. 12--Mem- 
bership card—Whether property or gives only personal 
right to holder—Widow of deceased member only 

- entitled to income for life under will—Incometo pass 
on to beneficiary—Widow selling membership card— 
Sale proceeds—Beneficiary, whether entitled for ac- 
counts thereof. 

Under cl. 12 of the deed constitutingthe Bombay 
Native Share and Stock Brokers’ Association member- 
ship card merely gives.a personal right to the holder. 
It does not constitute in the ordinary sense property. 

“Where a widow of a deceased member of the Associa- 
tion, who under her husband’s will is entitled to the in- 
come of his property, which income was to pass onto a 
beneficiary after her death, sellsthe membership card, 
the proceeds of the sale belong to her and do not form 
the corpus of the estate in which the beneficiary 
would not be interested. The widow need not ac- 

. count for the proceeds tothe beneficiary under the 

will. Oficial Assignee, Bombay v. Shroff (1), referred 
to. 


Messrs. C. K. Daphtary and M.M. Desai, 
for the Appellants. 

Messrs. V. F. Taraporewala and K. M. 
Munshi, for the Respondents. 

Beaumont, C. J.—This is an appeal 
from a decision of Kania, J. which raises 
a question as to the title tothe proceeds 
of a card held bya deceased member in 
the ‘Bombay Native Share and Stock 
Brokers’ Association. The member in 
question was one Dipchand, who died in 
the year 1918, and it is admitted for the pur- 
poses of this appesl that under his will 
his widow Parsanbai was entitled to the 
income of the estate for her life, and after 
her dealb it passed to the plaintiffs as 
the heirs of their brother Rasiklal, who was 
the beneficiary named in the testator's 
will, Butthe plaintiffs are not the heirs- 
at-law of the testator. Afterthe death of 
the testator, his widow applied to the Bom- 
bay Native Share and Stock Brokers’ 
Association to allow the testator’s card to 
be sold to one Nansi Monji. The Associa- 
tion in reply asked her questions, amongst 
others, what was her title to the card, and 
she replied that under the will of the tes- 
tator she was hissole heir. That seems to 
have been a mistake, as she was in fact 
only a tenant for life, and the Association 
thereupon paid to her Rs, 36,000, which 
was tthe purchase money of a card, and 
tecovered the amount from the purchaser, 
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who was elected a member of the Associa- 
tion. The question which arises on this 
appeal is whether the widow is entitled in 
her own right to the proceeds of sale of the 
card or whether those proceeds form part 
of the corpus of the estate in which the 
plaintiffs are interested. The question, in 
my opinion, turns on the construction of 
the deed of settlement and rules of the Ag- 
seciatiou. Those documents were construed 
by this Oourt, and afterwards in appeal 
by the Privy Council in Official Assignee, 
Bombay v. Skroff (L). But that case dealt 
with the title to the card on the insolvency, 


_and not on the death of a member. 


It is quite clear, I think, from cl. 12 of 
the deed constituting the Association, that 
acard gives a merely personal right to 
the holder, and does not constitute in the 
ordinary sense property. The rules deal 
with the case of death of a holder of a card. 
The roles are very badly drafted, and ob- 
viously the framers of the rules had not 
considered the various cases which might 
arise. The difficulty of construing the rules 
is not diminished by the fact that members 
of this Association may inelude Hindus 
Muhammadans, Parsis, Indian Christians, 
and Jews, and that the laws of inheritance 
affecting those various communities differ 
materially, and in the case of a member of 
the first two communities, there may be 
more than one widow. Rule 13 provides 
that after the death of a certified broker 
his card shall be givento his son, and AO 
fee shall be charged over again for the 
same. That seems to give an absolute right 
to the son to receive the card irrespective 
of any provisions the father may have made 
in his will, and irrespective also of whether 
the father was solvent or not at the time of 
his death. Rule 14, deals with the case of 
there being more than one son and the 
eldest son already being a member of the 
Association, and it provides in that event 
for one of the other sons receiving the card. 
Then r. 15 provides that if the deceased 
broker has no “child”, which I think must 
mean son, the card shall be sold tothe per- 
son to whom the widow of the deceased of 
the executor wants to sell. But before the 
sale of the card, a written application from 
that party shall be taken as per rules, If 
that application is sanctioned by the Board, 
a receipt of the card moneys being receiv- 
ed by the widow of the deceased or the exe- 


(1) ATR 1932 P O 186; 137 Ind. Oas. 776:59 I A 
318; 56 B 374; 34 Bom. L R 1178; Ind, Rul. (1932) P O 
eo L J 992; 36 C W N 909: 63 M LJ 623 
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cutor shall be taken and kept. Then r. 17 
provides : 

«Jf there is no relative of the deceased broker, 
who can continue the business of that broker, his 
card shall be sold as per rules of the Association 
and whatever sale proceeds may be realized in 
respect of the same, shall be handed over to his 
widow or other heir entitled according tolaw." 

It is certainly difficult to construe those 
rules and toreconcile rr. 15 and 17. In 
the present case the sale was, in my opiu- 
ion, made under r. 15, and under that rule, 
the proceeds of sale were paid to the 
widow, and I think it quite clear that they 
were paid to her as widow and not as 
executrix, though I am told sheisin fact 
‘the executrix: as well as the widow. How- 
ever, she made no claim tothe moneys as 
executrix, and] think they were paid to 
her'as widow. To my mind the answer 
to.the plaintiff's claim is that those moneys 
having been rightly paid to the widow, 
there is notbing in the rules which makes 
‘her accountable for them to the benefici- 
aries under her husband's will. No doubt 
some difficulty is introduced under T. 15, 
by the reference to an executor. Mr. Tara- 
porewala admits that if the executor re- 
ceives- the moneys, he cannot hold them 
for his own benefit, but he contends, read- 
ing ir. 15 and 17, together, that the exe- 
cutor would hold them in trust for the 
heir-at-law and not for the beneficiaries 
“ander the will; because he argues that 
the rules did not contemplate creditors of 
the deceased member getting hold of the 
proceeds of sale, and if the executor were 
to hold the proceeds as part of the testa- 
tor's estate, creditors would be*entitled {to 
be paid before beneficiaries under the will. 
Mr. Taraporewala, therefore, contends that 
the executor would hold the moneys in 
trust for the persons who would be the heirs 
. of the deceased member as upon an intes- 
„tacy, but not as part of the estate. 

- On the other hand Mr. Daphtary for 
the appellent contends that the executor 
would hold the moneys as part of the 
-estate, and he argues that if the executor 
would so hold the moneys, the widow, if 
she receives: them, must also hold them 
as part of the estate. Ido not think it is 
necessary tO express any opinion as to the 
character in which the executor would hold 
the moneys if paid them underr. 15. When 
that case arises, the executor, if ke is 
wise, will apply to a Court for directions 
as to how he ought to deal with the moneys 
paid to him. Dealing with this case simply 
asone under 7. 15, it seems to me that the 
moneys were properly paid to the widow, 
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and there is nothing in the rest of the rules 
which expressly or by nesessary implica- 
tion requires her to account for them to the 
beneficiaries under the will. We are not con- 
sidering the case of the heirs of the testator, 
and I am to'd in fact the widow is the 
heir-at-law of the testator. The appellants 
have got to base their case on being be- 
neficiaries under the will. If the case falls 
under r. 15,1 do not think that r. 17, ap- 
plies, because the sale under r. 17, is as per 
the rules of the Association, and if the sale 
has already been made under r. 15, it grt 

or 
do I think that r. 19, really assists the ap- 
pellants. Under that rule the Directors of 
the Association have to settle the debts of 
a, deceased memberto other members of 
the Association out of the proceeds of the 
gale of the card and hand over the balance, 
ifany, to the legal heirs of the deceased 
member. No doubt it may be said to be 
rather strange if the widow takes the pro- 
ceeds of sale of the card for her own bene- 
Gt if there are no debts of the deceased. 
within the Association, butif there is any 
such debt even for quite a small amount, 
then the persona to take are to be the 
legal heirs. I think a good many strange 
and anemalous results may follow from 
the indifferent and confused drafting of 
these rules, and in any case there is noth- 
ing in r. 19, which gives the beneficiaries 
under the deceased's will a claim to the 
moneys. On the whole, without expressing 
either agreement or disagreement with 
some of the views expressed by the learned 
Judge in the Court below as to the general 
effect of these rules, in my opinion, on the 
facts of this case the widow cannot be 
made accountable for the proceeds of sale 
of this card to the plaintiffs, and that 
being so, the appeal fails and must be 
dismissed with costs. (The rest of the 
judgment is not material for the purposes 
of this repori.—[Ed.] } 

Blackwell, J.—I agree, and have noth- 
ing to add. 

D, Appeal dismisse d. 





PATNA HIGH COURT 
Civil Appeal No. 215 of 1936 
September 2, 1937 

Wort AND VarMa, JJ. 

Sah RADHA KRISHNA—APPELLANT 
VETSUS l 
Musammat BECHNI DEBI—RESPONDENT 

Hindu Law—Maintenance—Decree in favour of 
Hindu woman-declaring her right to maintenance and 
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' declaring itto be charge on property—Ezecution of 


decree by sale of property—Fresh suit, if necessary. . 


Where a Hindu woman gets a decree declaring her 
righttomaintenance and making it acharge on cer- 
tain properties, the properties may be brought to sale 
in execution of the decres without any fresh suit. The 
charge arises not by reason of the decree made in 
the action for maintenance but under the Hindu 
Law. Therefore, bringing the action for the declara- 
tion of the right to maintenance and obtaining a 
- decree to that effect would result in the decree hav- 
‘ing the effect of a decree for sale of the charged 
property ; and it is not at all relevant what langu- 
age was used by the Court in declaring the charge 
. to exist. Brajasunder Deb v. Sarat Kumari (D, 
Hari Sankar Rai v. Tapai Koer (2) and Ashutosh 
Bannerjee v. Lukhimont Debya (3, relied on. 
<` QO, A. from the original order of the Sub- 
-~ Judge, Patna, dated July 14, 1936. ; 

_ Messrs. G.S. Prasad and K. Dayal, for 
. the Appellant. 

= The Advocate-General and Mr. Pande 
“ Nawal Kishore Sahay, for the Respondent. 


Wort, J.—The question in this appeal 
. is whether the respondent was bound to 
bring a separate suit or was entitled to 
execute the decree which she had obtained 
-. declaring her right to maintenance and 
.. also declaring that the maintenance bea 
~ charge on certain properties. It is the 
.-contention of Mr. Prasad who appears on 
: - behalf of the appellant that in the cireum- 
stances of the case, contrary to the decision 
of the Judge in the Court below, it was 
Necessary for the respondent to bring a 


-separate suit lin which suit all interested 
.. parties including his client should be joined 


and the equities that arose, if any, would 
be worked out as between the parties. 
Whether the one argument or the other is 
correct depends entirely upon the question 
whether the decree for maintenance had 
the effect of a decree for sale. If the 
-answer is in the affirmative, itis obvious 
`- that no further action would be necessary 
‘but that the decree-holder may proceed to 
execution. I say nothing nor decide any- 
thing with regard to the question whether 
the decree-holder was entitled to put up 
one property for sale out of many for the 
‘reason that there is no person before us 
- who has any right to question the decree- 
holder in this regard. The appellant having 
purchased the property at a date subse- 
quent to the date of the decree—to put it 
in other words—the purchase was subject 
to the charge, and the appellant therefore 
has got no right nor indeed any locus standi 
. to question the decree-holder’s action. 
- There is, however, grave doubt whether 
the decree-holder was obliged in any way 
io make him a party tothe execution pro- 


~- ceedings. The question depends upon the: 
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manner in which the charge which is 
admitted to have existed was created. If 
the charge was created by the decree in 
the action, then of course it would be 
necessary to bring an action to enforce the 
charge by way of sale of the property that 
was charged. But it is admitted that the 
charge arose not by reason of the derree 
made in the action for maintenance but 
ander the Hindu Law. Therefore bringing 
the action for the declaration of the right 
to maintenance and obtaining a decree to 
that effect would result in the decree hav- 
ing the effect of a decree for sale of the 
charged property; and I do not think it 
is at all relevant what language was used 
by the Court in declaring the charge to 
exist. Authority for this proposition is 
found in a decision of this Court which has 
been relied, Brajasunder Deb v. Sarat 
Kumari (1) which was followed in Hari 
Sankar Rai v. Tapai Kuer (2) and the Full 
Bench decision in Ashutosh Bannerjee v. 
Lukhimoni Debya (3) also supports the 
proposition. It is agreed no other question 
arises and therefore in my judgment the 
appeal fails and must be dismissed with 
costs. 

Varma, J.—] agree. Mr. Rai Gurusaran 
Prasad appearing on behalf of the appel- 
lant attacked the order of the lower Court 
in two ways. The firstis that the decree- 
holder should bring a fresh suit before she 
can put up this property for sale; and, 
secondly, that his client will suffer dis- 
proportionately inasmuch eas the charge 
which was created was created with refer- 
ence to the estate in possession of the 
family including a large number of pro- 
perties besides the subject-matter in dis- 
pute and, if the charge was distributed 
on all those properties, perhaps the charge 
with regard to village Makshudpur would 
be less. With regard to the first conten- 
tion, it is clear from various authorities 
cited that it is not necessary to file a-fresh 
suit in cases like this. Reliance was placed 
by Mr. Rai Gurusaran Prasad on the deci- 
sion in Hem Chandra Bannerjee v. An- 
napurna Debi (4) but it was not a case 
of maintenance arising out of Hindu 
Law. The Full Bench decision in Ashutosh 
Bannerjee v. Lukhimont Debya (3) which 
has been later on followed by more recent 

(1) 2P UJ Fb; 33 Ind. Cas, 791; AI R1916 Pat. 
252; (1917) Pat. 67; 3 PL W 202. 

(3) 4 Pat. 693; 88 Ind. Cas. 923; A I R1926 Pat, 
31; 6 P L T 802. 

(3) 19 O 139. 7 

(4) 360 WN 93; 138 Ind. Oas. 64; A I R 1932 Çal. 
423; Ind. Rul. (1932) Cal. 386, : 
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decisions, disposes of the first contention. 
With regard to the second point, nothing 
has been shown to us as to why the decree- 
holder was precluded from proceeding 
against one of the properties. There is 
nothing illegal in the matter and nothing 
has been shown to us in what way the 
order of the Court below is wrong or unjust. 
The appeal is, therefore, dismissed with 
costs. 
D. Appeal dismissed. 


CALCUTTA HIGH COURT 

Civil Rule No. 330 of 1937 
April 14, 1937 

S. K. Gaosz AND Partguson, JJ. 
SATYENDRA MOHAN GHOSHK— 
—PHTITIONER 
VETSUS 
NIBARAN CHANDRA BOSE AND ANOTHER 

/ —OPPOSITA PARTIES 

Bengal Agricultural Debtors’ Act (VII of 1938), 
33.34, 8— Application under s. 8 to Debt Settlement 
Board—~Mortgage-decretal debt in respect of which 
execution in Civil Court was pending, included— 
Notice thereof by Board to Civil Court—Civil Court 
must stay proceedings. 

An application under s. 8, Bengal Agricultural 
Debtors’ Act, wasmade to a Debt Settlement Board. 
The application included a mortgage-decretal debt in 
respect of which execution proceedings had been 
started ina Civil Court. Notice of the application 
was issued by the Board to the Civil Court : 

Held, that the Oivil Court could not decide whe- 
ther the Board was specially empowered to decids 
the application but it must stay the proceedings 
pending before it until the passing of final orders by 
the Board. 

Messrs. Naresh Chandra Sen Gupta and 
Bama Prosanna Sen Gupta, for the Peti- 
tioner. | ; 

Messrs. Bireswar Bagchi and Nagendra 
Chandra Choudhary, for the Opposite Par- 
ties, 


S. K. Ghose, J.—This rule raises a 
question of the construction of s. 34, Ben- 
gal Agricultural Debtors’ Act, Act VII of 
1936. The opposite parties obtained a 
decree upon a mortgage against the peti- 
timer and in pursuance of that decree 
they applied for execution by sale of the 
properties. On November 27, 1936, the 
Petitioner made an application to the 
Debt Settlement Board in the district of 
Tippera established under the Bengal 
Agricultural Debtors Act under s. 8 of 
that Act. In that application the decretal 
debt in question was stated and includ- 
ed. Thereupon the Debt Settlement Board 
gave notice to the Court under r. 73 
of the rules framed under the Act. On 
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receipt of the notice the Subordinate 


Judge of the third Court before whom the 


execulion case is pending sent a letter to 
the Chairman cf tbe Debt Settlement 
Board asking for information, among 
other things, as to whether the Board 
had obtained special powers under s. 7 of 
the Act. In reply the Chairman stated: 
among other things that the Board had 
not got such special powers. On Decem- 


ber 18, 1936, tbe Subordinate Judge 
passed the following order: 
“Heard Pleaders of both parties. The Board's 


letter does not show that it has been empowered 
under s. 7 of the Act. The sale must, therefore, 
take place and can't be stayed.” 


In accordance with that order the sale 
took place. Against that order the pre- 
sent rule has been obtained. The opposite 
parties have filed a counter-affidavit alleg- 
ing among other things, that the applica- 
tion of the petitioner is intended to defraud 
creditors, that he is not a debtor within 
the meaning of the Bengal Act VII of 1936, 
nor does the decretal debt in question 
come within the purview of that Act, and 
further that the Board not having been 
specially empowered under s. 7 of the 
Act and its award not being enforceable 
against the opposite parties, it would be 
useless to stay the sale: 

“It is contended for the petitioner that the Court 
below acted without jurisdiction in refusing to 
stay the execution proceedings in spite of the 
notice that an application has been made under 
s. 8 of the Act in respect of the decretal debt. It 
is also contended that for the purpose of s. 34 of 
the Act it is immaterial whether the Board before 
which the application has been made, has been 
specially empowered under s, 7 or not,” 


Section 34 of the Act may be divided into 
two parts. The first part relates to the 
stage when an application unders. 8 has 
been made. The provision is that, where 
such an application has been made and 
the Board has given notice thereof to 
the Court, the proceedings before that 
Court shall be stayed. The second part 
refers to the stage when the application 
has been disposed of by the Board and the 
provision is that, where it has been dis- 
posed of in a certain way, the proceedings 
shall abate. In the present matter we are 
concerned with the first part, and prima 
facie, the condition prescribed by that part 
has been fulfilled, namely that there is an 
application under s. 8, that such an appli- 
cation includes the decretal debt relating 
to which the execution prcceedings are 
pending, and that the Board has given 
notice thereof to the Court. The point is 
whether it is for the Court to go into the 
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question as to whether the Board is com- 
petent to deal with the application It 
seems to us that such an interpretation 
cannot be put upon the words of s. 34. 
Under s. 7 of the Act, the Local Govern: 
ment may invest the Board with certain 
powers under certain provisions mention- 
ed in that section. But these sections are 
not exhaustive of the powers exercised by 
the Board, as for instance under s. 19 (1), 
cl. (a}, which provides that when any 
creditor agrees in respect of any debt owing 
to him to an amicable settlement with 
the debtor, the Board shall embody such 


settlement in writing. Further, where the. 


“ Board finds that it cannot bring about an 


amicable settlement, it may take action 


-under r. 78 of the rules framed under 


s. 99 of the Act and submit to the Collec- 
tor a report of the facts and a recom- 
mendation as to the action to be taken on 
which it will be for the Collector to pro- 
ceed under r. 79. In any case it cannot 
be said that the Board has not the power 
to dismiss the application. It may do so 
under s.17 of the Act or even part from 
that section. Appeals are provided for 
under s. 40. It is contended for the 
opposite parties that it is for the Civil 
Court at this stage to decide whether the 
Board has the power to consider the 
application under s. 8 If that is so, then 
under the second part of s.34 also, when 
an. order has been actually made by the 
Board, it would be the duty of the Civil 
Court to go into the question as to whe- 
ther that order had been properly made 
and thereby to usurp the function of the 
appellate authority ander s. 40 of the Act. 
It seems to us that for the purpose of 
s. 34, itis not for the Civil Court to decide 
whether the Board, before which the ap- 
plication under s. 8 is made, is specially 
empowered. The conditions of the first 
part of s. 3t having been fulfilled, the prc- 
ceedings before the Civil Court must be 
stayed until the Board has passed final 
orders on the application as contemplated 
by that section. The Rule must, therefore, 
be made absolute with costs, hearing fee 
being assessed at one gold mohur. 
Patterson, J. —I agree. 
D. Rule made obsolute. 
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PATNA HIGH COURT 
Criminal Revision Petition No. 590 of 1936 
December 8, 1936 
ROWLAND, J. 
NAND KUMAR SINHA —Patrtioner 
VETSUS 
EMPEROR— RESPONDENT 
Criminal Procedure Code (Act V of 1898), s. 476— 
Accused suborning evidence before Sub-Divisional 
Magistrate in committal inquiry — Sessions Judge 
trying case — Sub-Divisional Magistrate, if can file 
complaint—Proceedings under s. 416— Preliminary 
inquiry, if necessary— Notice to accused, tf required 
—Duty of Courts of fact to express opinion—Evi- 
dence—Public document—Order-sheet — Presumption 


8 to. 

The allegations were thatthe accused atiempted to 
suborn evidence. The alleged attempt was during 
the commitment inquiry and was with reference to 
the commitment proceedings: [p. 239, col. 1.] 

Held, that the Sub-Divisional Officer who held 
the commitment inquiry had jurisdiction to make 
the complaint under s. 476, Criminal Procedure 
Code. [ibid] 

The wording ofs. 476 does not make it incumbent 
on the Court to hold any preliminary inquiry or to 
give accused notice and if an inquiry is held, its 
nature, method and extent are entirely within the 
discretion of the Court. [ibid.] 

lt is certainly desirable that Courts of fact should 
express themselves definitely and unequivocally on 
the question whether it isexpedient inthe interest of 
justice that an inquiry under s. 476 should bemade ; 
otherwise the High Court may have to look into the 
facts for itself and form its own opinion as to whe- 
ther a prosecution is desirable or not. Keramat Alt 
v. Emperor (1), relied on. [p, 239, col. 2.] 

An order-sheet is a public document being a 
record of acts of a public judicial officer and the 
presumption is that it is genuine. The Court would 
require evidence and not mere suggestion to justify 
its rejection. [p. 239, col. 1.] 

Cr. R. P. from the order of the Sessions 
Judge, Monghyr. l 

Messrs. Manohar Lal, Naqui Imam, 
Baldeo Sahay and G. P. Sahai, for the 
Petitioner. 

The Government Advocate and Mr. B. 
N. Rai, for the Crown. | 

Order.—The petitioner is an accused 
person who is being prosecuted for an 
alleged offence under s. 193 read with s. 
116, Indian Penal Code, that is to say, for 
abetment of an offence which was not in 
fact committed. The allegation is that 
during the pendency of commitment pro- 
ceedings arising out ofa dacoity at Rudauli, 
he instigated two persons, Sitaram Halwai 
and Rago Dhanuk, to give false evidence 
before the Sub-Divisional Officer in con- 
nection with the identification of the ac- 
cused persons for whom the present peti- 
tioner was acting as Pledder. The conten- 
tions of the petitioner are that the case 
against him is false. It is suggested that 
the Sub-Divisional Officer who made the 
complaint under s. 476 was moved by 
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personal animus against the petitioner, 


that the proceedings were bad for want’ 


of preliminary inquiry before directing a 
complaint, that it is not desirable in the 
interest of justice that the alleged offence 
should be tried out, that the proceedings 
are bad for want of definite findings by 
the Sub-Divisional Officer and by the 
Sessions Judge on appeal, that a prose- 
cution was required in the interest of justice. 
Mr. Manchar Lal also suggested that if a 
complaint was to ‘be filed, the proper 
person to present it was not the Sub-Di- 
visional Officer who held the commitment 
proceedings but the Assistant Sessions 
Judge who held the trial. 

Mr. Manohar Lal forthe petitioner has 
presented to me an Aistorical review of 
the facts on which the suggestions ugainst 
the Sub-Divisional Officer are based. It is 
said that the dacoity took place on July 
26, 1935. A test identification was held 
in September 1935 before a Sub-Deputy 
Magistrate. 
some of the accused as Pleader presented 
a petition to the Sub-Deputy Magistrate 
who held the test identification making 
certain allegations against the Sub-Inspec- 
tor, Kampirit Pande, and suggesting that 
he was tutoring witnesses as 10 the iden- 
tification. The Sub-Deputy Magistrate 
referred the matter to the Sub-Divisional 
Magistrate to whom on September 6, 1935, 
the petitioner presented another petition 
on behalf of the accused with similar 
allegations. Other suspects presented an- 
other similar petition on September 9, 1935, 
alleging that by intimidation and coercion 
the Police are fabricating evidence. Other 
accused .persons presented a similar peti- 
tion on September 17, and two 
accused persons, Kamli Singh and Ramji 
Potdar, presented affidavits on September 
18, 1935; in support of the above allega- 
tions. Another accused, Jadunandan Rai, 
filed a regular complaint on September 20, 
1935,- alleging that on August 20, 1935, he 
had been assaulted by the Sub-Inspector in 
order to extort a confession. Again, after 
submission of the charge-sheet on Novem- 
ber 4, 1935, the petitioner, on behalf of 
the accused persons, presented a petition 
that a test identification by all the wit- 
nesses might be held at one time as the 
Sub: Inspector was trying to get witnesses 
tutored to make false identitications. 

There is no material before me to judge 
whether any of these allegations were made 
in good faith or were not. On November 
27, 1935, one of the prosecution witnesses, 
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Sitaram Halwai, swore an affidavit before 
the Sub-Divisional Officer of Beguserai that | 
he had been called through Biso Singh 
to the petitioner at the latter's shoe-shop 
and had been asked by the petitioner not’ 
to identify and to make’ wrong identifica-. 
tions and to say that he had been beaten 
by the Sub-Inspector. Ragho Dhanuk is 
named in this affidavit as having been 
present with Sitaram Halwai. No immedi- 
ate action was taken by the Sub-Divisional 
Officer on this affidavit. Ragho Dhanuk © 
in the course of his examination 
commitment proceedings made a similar 
statement. On December 2, 1935, the com- 
mitment proceedings in the Court of the © 
Committing Magistrate ended. Of the 16. 
accused, 10 were committed to Sessions 
and 6 were discharged. The trial ended on 
March 12,1936 in the conviction of the. 
accused by the Assistant Sessions Judge. 
An appeal to the High Court was disposed -.. 
of in June 1936. a 

The record, it is said, was received -` 
back by the Sub-Divisional Officer on June 
30, 1936, butit was not till August 27, 
1936 that he filed the present complaint. 
It is suggested that thedelay was tothe . 
pendency of certain other proceedings in 
which the Sub-Divisional Officer was directe 
ly involved. There had been in May 1935. 
a proceeding under s. 144 in which one 
Rameshwar Das was concerned. It is 
said that the Sub-Divisional Officer made 
certain observations in open Court reflect- 
ing on the personal character of Ramesh- 
war Das, a client of the petitioner. | 
Rameshwar Das gave notice under s. 80, - 
Civil Procedure Cede, of his intention to - 
bring a civil suit against the Sub-Divisional ʻ 
Officer claiming damages for the defa- 
matory language used, that at an adminis- 
trative inquiry held by the Collector into 
the matter the petitioner gave evidence ` 
for Rameshwar Das and the latter filed `- 
his suit on August 6, 1936. It was, how- ` 
ever, withdrawn on August 7, 1936. 

It is suggested that the delay in filing 
the complaint on August 27, 1936, was due 
to the Sub-Divisional Officer not daring to 
present it earlier because of the proceed- | 
ings against himself. As to this | have 
no doubt that if the complaint. had been 
presented immediately on return of thé 
record from the High Court, the petitioner 
would have contended that it had been 
done in order to put pressure on himself 
to slifle the suit brought by Rameshwar 
Das. I am unable to attach any sinister 
the delay in pres 
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senting the complaint. Asfor the previous 
history, it is capable of two interpretations: 
one may be that the petitioner has through- 
out been conducting a campaign against 
the. Police Officers and Sub=Divisional Officer 
who were doing their duty. Nothing has 
been placed before me to show that there 
' was any substance in the allegations con- 
tained in the successive petitions filed in 
September 1935 challenging the bona fides 
of the test ideatifications. The fact that 
Sitaram’s first allegation was made in the 
form of an affidavit and that Sitaram in 
his evidence in chief in the dacoity case 
did not refer to that incident is sugges- 
ted. to be an indication that the incident 
is not true. That is a matter going to 
the truth orfalsity of the charge against 
the petitioner and it would be out of 
place for me to express any opinion in 
the present proceedings in revision as 
to whether there is another explanation 
less favourable to the petitioner. I shall 
turn now from matters which may have 
been introduced in order to create pre- 
judice to the objections affecting the 
merits of the order under revision. 

As to the first objection that the pro- 
per Court to complain was that of the 
Assistant Sessions Judge, there was an 
observation in the judgment of that officer 
dated March 12, 1936, that “it is desirable 
in the interest of the purity of administra- 
tion of justice that the allegations he 
enquired into’. The allegations referred 
to are that the petitioner attempted to 
suborn evidence. But the alleged attempt 
was during the commitment inquiry and 
was with reference to the commitment 
proceedings. The Sub-Divisional Officer, 
therefore, had jurisdiction to make the 
complaint. Then it is said that he ought 
to have held a preliminary inquiry and 
that the accused should have had notice 
and opportunity to show cause against his 
prosecution. The wording of s. 476 does 
not make it incumbent on the Comt to 
hold any preliminary inquiry or to give 
accused notice and if an inquiry is held, 
its nature, method and extent are entire- 
ly within the discretion of the Court. I 
come to the argument that the proceed- 
ings are bad because there is no finding 
by the Sub- Divisional Officer or the Sessions 
Judge that an inquiry is expedient in the 
interests of justice. ‘The complaint itself 
does not contain an expression of the 
Sub-Divisional Officer's opinion that inquiry 
into the alleged offence was desirable. 
This was pointed out to the Sessions Judge 
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on appeal and he gave the Publie Pro- 


-gecutor an opportunity of obtaining the 


order sheet of the Sub-Divisional Officer. 
Two days later the Public Prosecntor pro- 
duced the order-sheet dated August 27, 
1936.. This order-sheet the petitioner sug- 
gests is not genuine but was fabricated 
by the Sub-Divisional Officer in order to 
Sil up the lacuna in his complaint, Such 
a suggestion was made before the Sessions 
Judge in appeal. It is a daring and 
seandalous suggestion. The order-sheet is 
a public document being the record of 
an act of a public judicial officer and 
the presumption is that it is genuine. 
I would require evidence and not mere 
suggestion to justify its rejection. 

I may point out that ifthe order-sheet 
was a document fabricated by the Bub- 
Divisional Officer between October 14, 
and 16, in order to fill a gap in the con- 
tents of its complaint, it is surprising 
that the order sheet itself should not 
contain a finding in express terms that 
prosecution was expedient in the interests 
of justice. The Sub-Divisional Officer has 
noted in the order-sheet that the Assis- 
tant Sessions Judge directed inquiry into 
the conduct of the Pleader for purity of 
the administration of justice and expres- 
sed his own opinion toat any further pre- 
liminary inquiry would not be expedient. 
He said that the other facts disclused a 
prima facie case and directed a complaint 
to be filed, The order-sheet (and the com- 
plaint too) make it sufficiently clear by 
implication that the Sub-Divisional Officer 
was in fact of opinion thata prosecution 
was expedient, and if is a pity that in 
neither of these documents has he expressly 
stated this. Inthe Sessions Judge's judg- 
ment also [ look in vain for a detinite 
finding that a prosecution is desirable. 
It is certainly desirable that Courts of 
fact should express themselves definitely 
and unequivocally on the question whether 
it is expedient in the interest of justice 
that an inquiry should be made; other- 
wise. as in Keramat Ali v. Emperor (1) 
the High Court may have to look into 
the facts for itself and form its own opinion 
as to whether a prosecution is desirable 
or not. In the present case ihe allegation 
is one of a flagrant attempt to scandalise 
justice by suborning false evidence. 
There is direct evidence in support of it 
and it seems to mein the highest degree 
desirable that the questions at issue be 

(1) 55 C 1812; 113 Ind. Cas. 842; A I R 1928 Oal, 862; 
30 Or. L J 221, ; 
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tried out and judicially determined on 
evidence. Ifit be proved that the allega- 
tions against the petitioner are true, it is 
certainly undesirable that he should go 
unpunished. If they are false it ig equally 
undesirable that a stigma of suspicion 
should attach to hischaracter. I have, 
therefore, no doubt that it is expedient 
in the interest of the administration ‘of 
justice that the trial of the petitioner 
should proceed. The application is dis- 
missed and the stay order vacated. 

D. Application dismissed. 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 24 of 1934 

April 15, 1937 

BEAUMONT, O. J. 
MAHABALESHWAR VENKATRAMAN 

HEGDE MAKKI—Dervennant No. 1— 
A APPELLANT 
VETSUS 
KRISHNA GANAPATI HEGDE AND OTHERS 
— PLAI NTĪRFS— RESPONDENTS. 

Hindu Law—Widow—Righis of—Widow of Dek- 
khan: agriculturist selling equity of redemption— 
After her death, reversioners getting decree setting 
aside alienation—Suit for redemption—Accounts for 
profit from commencement of mortgage claimed under 
8. 13, Dekkhan Agriculturists’ Relief Act (XVII of 
1879)—Account of profits for period of widow's life- 
time held could not be claimed. 


A Hindu widow during her lifetime is entitled ` 


to the profits of her husband's immovable property, 
and any alienation by her is good until challenged 
by the reversioners, and in any case is good for 
the period: of her lifetime. l 

Where a widow of a Dekkhan agriculturist trans- 
fers equity of redemption, which she got from her 
husband, and the transferee sells the same to the mort- 
gagee but after the death of the widow, her husband's 
reversiohners get a decree setting aside ths aliena- 
tion, in a suit for redemption, the reversioners are 
not entitled to the account of the profits for the 
period of the widow's lifetime. The reversioners do 
not derive any title from the widow, and the 
Dekkhan Agriculturists’ Relief Act does not make 
any difference at all. MA NA 

S. O. A.-from the decision of the District 
Judge, Kanara at Karwar, in Appeal No. 81 
of 1931. l 

Mr. R. A. Jahagirdar, for the Appellant. 

Mr. G. P. -Murdeshwar, for Respon- 
dents Nos. 1 and 2. 

Judgment.—This is a second appeal 
from a decision of the District Judge of 
Karwar. Jam told there is no authcrity on 
the point raised, but it seems to me a point 
which presents no difficulty at all, and 
depends upon appreciation of the rights of a 
widow under Hindu Law. The suit is a suit 
to redeem a mortgage made in 1901. The 


equity of redemption in that mortgage be- 
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. came vested in Subraya, who died in 1805, 


leaving a widow Bommi, who became entitl- 
ed to a widow's estate in her -husband's 


‘property. That gave her the right during 


her lifetime to receive the income of the 
property, or to deal with it as she chose; 
whether by sale or gift. In 1907 Bommi 
sold her rights in her husband's property 
which included the equity of redemption in 
the mortgaged property to one Subba and- 
in 1910 Subba sold the equity to the son of 
the mortgagee. I understand that the mort- 
gagee was then dead, and that in fact the 
mortgagee’s son became entitled to the 
whole of the mortgaged property, i. e; the 
mortgage and the equity. In 1916 the plain- 
tiffs, who were reversioners of Subraya’s - 
property subject to the interest of his 
widow, brought a suit for a declaration that 
the alienation by Bommi was not binding 
on them, and that declaration was made, 
In 1925 the mortgagee assigned his interest 
to defendant No. 1, and in 1929, Bommi 
died. Soon after that, the plaintiffs brought 
a suit for redemption of the mortgage, and 
as it has been declared that Bommi's alien- 
ation of the equity of redemption does not 
bind the reversioners; the plaintiffs are en- 
titled to a decree for redemption. l 

The only question is whether they are 
entitled to an account of ihe profits of the 
land which accrued during Bommi's lifetime. 
The mortgage, I understand, was a usufruc- 
tuary mortgage, and ‘the morigagee was 
entitled to take the profits as against 
interest. But the plaintiffs being agricul- 
turists, under s. 13, Dekkhan Agriculturists’ 
Relief Act, the accounts can be opened from 
the commencement, and the mortgagee will 
have to account for profits over and above 
interest at the rate allowed by the Court. 
The learned trial Judge held that the morf- 
gagee was not bound to account for any 
profits between the date of the sale by 
Bommi in 1907 and her death in 1929. I 
think myself that the period should have 
been from the death of Bommi's husband in 
1905, and not from the salein 1907, but there 
is no cross-objection as to that. In my 
opinion apart from that point, the decision of: 
the trial Court is clearly right. But in ap-.- 
peal the learned District Judge reversed 
that decision, and directed the mortgagee 
to account for the mesne profits from the 
commencement. I confessthat I am quite 
unable to follow the reasoning of the 
learned District Judge, which seems to me 
to be based on a misunderstanding of the 
rights of a Hindu widow. A Hindu widow 
during her lifetime is entitled to the- profits ~ 
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of her husband's immovable property, 
and any alienation’ by her is good until 
challenged by the teversioners, and in any 
case is good for the\period of her lifetime. 
If Bommi had not dlienated, the equity of 
redemption, [ appréhend, that an account of 
the profits whieh accrued during her life- 
. time could notjhave been claimed by the 
plaintiffs; such'an account could only have 
been claimed by her, or after her death 
by her representatives. The plaintiffs could 
only have claimed such an account by mak- 
ing a title from Bommi, for example, by 
proving that she had so dealt with the 
profits as toshow an intention to add them 
as an accretion to the corpus. In the 
$venis which happened, Bommi sold the 
equily in 1907, and from 1910 the mortga- 
gee acquired the equity and would be 
accountable to himself. Before 1910 there 
might be a liability to account to Bommi, 
or the purchaser from her, but notto the 


plaintifs, who do not claim through her. - 


The learned District Judge seems to have 
thought that the Dekkhau Agriculturists' 
Relief Act makes a difference. In my 
Opinion it makes no difference at all. Apart 
from that Act the mortgagee would not be 
liable to account at all for the profits, 
Under that Act heis liable to account but 
only to the persons entitled to the profits, 
and the present plaintiffs are not entitled to 
such profits. In my opinion the judgment 
of the District Judge was wrong and must 
be set aside and tne decree of the trial 
Court restored. Cost of the appeal and of 
the lower Appellate Court to be paid by the 
plaintiffs, 


D. Decree set aside. 





RANGOON HIGH COURT 
First Civil Appeal No. 186 of 1936 
March 24, 1937 ; 
Rosgets, C. J. AND LEAOH, J. 
DAW AYE—AppELLANT 
VETSUS 
_ U AYE MAUNG—Responpenr. 
Civil Procedure Code (Act V of 1908), 3. 49—Decree 
Jor costs in favour of A agatnst B~B obtaining 
| decree Phos rent against A—A transferring decree to 
kh sa. suit gak him—0 having no notice of 
—B, tf can seto 
cai , Pd if decree for rent against decree 
ere A held a decree for costs against B and 
subsequently B obtained a decree for sent against 
A who transferred his decree to C who had no 
ser? es Sk pending suit; 
eld, that C took the transfer subject t i 
ag there was debt in the form of a nea 
sult was pending to enforce payment. The fact 
that C had no notice was immaterial, Under 8,-49, 
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Civil Procedure Code, B was entitled to claim set-off, 
Kristo Ramani Dassee v, Kedar Nath Chakravarty (1), 


referred to. | 
F. C. A. from an order of the High 


Court, dated December 1, 1936. 


Mr. R. K. Roy, for the Appellant. 

Mr. Sein Tun Aung, for the Respondent. 

Leach, J—In Civil First Appeal No. 
207 of 1934 of this Court, one U Chit Po 
obtained a decree for costs amounting to 
Rs. 1,084-7-0 against U Po Shwe and U 
Po Pu. Theappeal arose out of a suit filed 
by the respondents in the Assistant Dis- 
trict Court, Insein, for ejectment of U 
Ohit Pofrom certain premises. On October 
7, 1935, U Chit Po assigned his decree 
to U Aye Maung, the present respondent. 
U. Aye Maung then instituted execution 
proceedings against U Po Shwe in the 
Assistant District Court and asked for an 
order attaching his salary. U Po Shwe 
had, however, left Insein, and as it was 
impossible to obtain an order for attach- 
ment there in the circumstances, the appli- 
cation was not proceeded with and was 
formally dismissed on March 18, 1936. 

On August 29, 1935, U PoShwe and U 
Po Pu filed suit against U Ohit Po in the 
Court of Small Causes, Rangoon, for the 
recovery of Rs. 2,000 claimedto be due 
by him as rent of the premises, and on 
March 19, 1936, they obtained a decree. 
On May 9,1936, U Aye Maung applied 
in this Oourt for execution of the decree 
which U Ohib Po had assigned to him, 
the decree having been transferred to this 
Court for the purpose. In these proceed- 
ings U Aye Maung attached a motor car 
belonging to U PoShwe. U Po Shwe filed 
objections against the attachment, his main 
contention being that heshould be allowed 
to set-off against the decree for costs held 
by U Aye Maung, the decree which he 
and U Po Pu had obtained against U Chit 
Po for rent. This contention was based 
on the provisions ofs. 49, Civil Procedurs 
Code, which states that every transferee 
of a decree shall hold the same subject 
to the equities (if any) which the judgment- 
debtor might have enforced against the 
original decree-holder. At the time of the 
assignment the suit for rent was pend- 
ing, and it is said that this created an 
equity within the meaning ofthe section. 
The Deputy Registrar accepted this cons 
tention and ordered the attachment to be 
removed. U Aye Maung then applied, 
under the rules of the Court, to have the 
question referred toa Judge. The matter 
was accordingly referred to Sen, J. who 
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reversed the decision of the Deputy Re- 
gistrar. The learned Judge held that 
there was noright of set-off. In his opinion 
the mere fact that the rent suit was pend- 
ing when the decree for costs was trans- 
ferred to U Aye Maung was not an equity 
of the nature referred to in s. 49. The 
learned Judge further held that U Po 
Shwe was not in a position to raise this 
objection as it had been decided in the 
first execution proceedings. The question 
was, therefore, barred by the doctrine of 
res judicaia. The Deputy Registrar had 
also dealt with this question and had come 
to the conclusion that it was nota case 
of res judicata. I should mention that U 
Po Shwe isnow dead and is represented 
in this appeal by his widow, Daw Aye. 

There are, therefore, two yuestions in- 
volved in this appeal, namely, (1) whether 
the appellant, as the legal representative 
of U PoShwe, is entitled to set-off the 
decree for rent against the decree for 
costs transferred to U Aye Maung, and (2) 
© whether the appellant is precluded from 
raising the first question because of the 
law of res judicata. I will deal with the 
second question first. The argument that 
the doctrine of res judicata applies is 
based on the fact that when U Aye 
Maung was endeavouring to execute the 
decree in the Assistant District Court, U 
Po Shwe contended that as he was a 
creditor to the extent of Rs. 2,000 in the 
rent suit the assignment to Aye Maung 
“must be subject to such equities”. The 
learned Assistant District Judge did not 
deal specifically with this contention in 
his order disposing of the objections 
raised to the execution application, though 
inferentially he did reject it, because he 
directed that the case should proceed. 
But before the doctrine of res judicata 
can be successfully pleaded, it must be 
shown that the question was directly and 
substantially in issue in the former pro- 
ceedings and was there heard and finally 
decided. It cannot be said thatin this 
case there was a final decisicn because 
the execution application was not proceed- 
ed with, and was dismissed with the 
consent of U Aye Maung before the time 
for appealing had elapsed. The execution 
proceedings having fallen through, there 
was nothing to appeal.against. In these 
circumstances, [ consider that the finding 
that the appellant is precluded from 
raising the contention that the decree for 


rent can be set-off against the decree 
for costs is erroneous. 
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Turning now to the question whether U 
Po Shwe had the right to set-off the de- 
cree for the payment of rent against the 
decree for costs, it is conceded that if the 
decree for rent had been passed at the 
time of the assigament of the decree for 
costs to U Aye Maung, U Po Shwe would 
have possessed ihe right to set-off. He 
would also have the right of set of if U 
Aye Maung had taken the transfer with 
notice of the pending suit for rent. This 
is quite clear from Illus. 2 to s. 49 
which was first inserted in the Code of 
1908 and is in accordance with the de- 
cision of the Calcutta High Court in Kristo 
Ramani Dassee v. Kedar Nath Chakra- 
varti (1). But U Aye Maung had no 
notice that the suit for rent was pending, 
and the question, therefore, resolves itself 
is whether notice is necessary to give a 
right of set-off. U Po Ohit was indebted 
to U PoShwe and U Po Pu for rent and 


-a suit had been filed to enforce payment. 


On the passing of a decree in the rent 
suit they would have been im a position 
to set-off that decree against the decree 
for costs, It seems to me that inasmuch 
as there was a debt and A suit pending 
to enforce payment, there was an equity, 
and that U Aye Maung took the transfer 
subject toit. The question of notice does 
not appear to me material. Mookerjee, 
J.came to the same conclusion in Mon- 
mohan Karmakar v. Dwarka Nath Karma- 
kar (2) at p. 321*, Section 132, Transfer of 
Property Act, contains a similar provision 
with regard to a transfer of actionable 
claims. The transferee of such a claim 
takes subject to all the liabilities and 
equities lo which the transferor was sub- 
ject in respect thereof at the date of the 
transfer, und Illus. (1) to this section 
shows that notice innot a material factor 
in such a case. There is no difference 
in principle between 6. 49, Civil Procedure 
Code, and s. 132, Transfer of Property Act. 

It follows that, in my opinion, U Po Shwe 
was entitled to set-off the decree m his 
fayour against the decree against him 
assigned to U Aye Maung by reason of 
the provisions of s. 49 and that decision of 
the Deputy Registrar was right. I would 
allow the appeal with costs here and be- 
low, and fix the costs of the appeal; Advo- 
eate’s fee at tive gold mohurs. 

Roberts, GC. J.—[ agree. 


Ne Appeal allowed. 
1) 16 C 619. 
(a) 12 0 L J 312; 7 Ind. Cas, 55. 
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CALCUTTA HIGH COURT 
Civil Rule No. 923 of 1936 
April 6, 1937 
l CUNLIFFE AND HENDERSON, JJ. 
= RAJANI KANTA KARATI AND ANOTAER— 
PLAINTIFFS —PETITIONERS 


; Versus 
PANCHANAN KARATI—DEFENDANT— 


OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), Sch. IT, paras. 
1, 17,19—Parties agreeing to refer dispute to certain 
three named persons—One unwilling to act aa arbi- 
trator — Court, if can replace it. 

An agreement to havea dispute settled by one or 
more individuals isonething; an agreement to go 
to arbitration rather than to litigate in the Courts is 
quite another. 

Where it is at all possible, if parties desire arbi- 
tration, they should be as free as possible under the 
guidance of the Court tohave their disputes settled 
by arbitrators they chose themselves. Where the 
agreement was that the dispute should be decided by 
three named gentlemen, the Court cannotinfer from 
that that in the event of one of the arbitrators either 
being unable or unwilling to act, the Court should 
appoint another in his place. M. Narayanappa vV. 
M. Ramchandrappa (2), relied on. Fazal Ilahi v. 

- Prag Narain (1), dissented from. 
C. R. from an order of the lst Court Sub- 
Judge, Howrah, dated June 9, 1936. 

Messrs. Hiralal (Chakravarty and Ra- 

bindra Nath Bhattacharya, for the Peti- 
. tioners. 
Messrs. Panchanan Ghose and Bhupendra 


Narayan Bera, for the Opposite Party. 


Cunliffe, J—This Rule was granted in 
. the following circumstances: The parties 


were three brothers who were in dispute - 


“With regard to certain land and by way 
of endeavouring to compose their differ- 
. ences ‘they decided to submit them to a 
private arbitration. This was accordingly 
done by means of an agreement which 
was drawn up. But subsequently further 
disagreement arose which resulted in the 
petitioners before the Court now filing a 
suit for partition. The other side, how- 
ever, and the arbitrators went on with 
the arbitration and the arbitrators made 
an award which was filed under para. 20, 
Sch. IL, Civil Procedure Code. For some 
reason or another this award was not given 
effect to, but there was an order issued by 
‘the Court for a stay of the partition suit 
under para. 18,Sch. II. The arbitrators 
were ordered by the Court to proceed 
fresh and then one of them declined to 
„act. Whereupon cross-application came 
„before the Court, one on the part of the 
respondent to this petition asking the 
‘Court to appoint an arbitrator in place of 
the gentleman who had refused to act, and 
the other application on the. part of the 
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petitioners here to have the stay, order? 
‘which had heen issued by the Court in rela- 
tion to the partition suit, set aside and to 
allow the suit to continue. 

The learned Judge preferred the first 
application. He ordered a new arbitrator 
to be appointed, and it is on the question 
as to whether that order on the part of 
the learned Judge was legal that we 
granted the Rule. The learned Judge, was, 
if I understand the position rightly, making 
use, when he took this course, of the provi- 
sions contained in para. 3, Sch. II to the 
Code, and it falls to be determined as to 
whether it was possible for him to put this 
paragraph into operation in the circum- 
stances of the case. Schedule II, Oivil Pros 
cedure Code, is of course too well known 
for me to dilate upon its objects with great 
particularity ; but I may say that it seems 
to me primarily to be intended to deal 
with that type of arbitration which comes 
into being after a suit had been filed, and 
when the parties come to the Court to ask 
its sanction for them to substitute arbitra- 
tion proceedings for their original intention 
of having the Court to decide their dis- 
pute. But in the latter part of the Schedule, 
there are paras. which refer back to the 
earlier or main paras. of the Schedule 


| and make them operative in certain circum- 


stances. The key paragraph in this regard 
is para. 19, and that paragraph is in the 
following terms: 

“The foregoing provisions, so far as they are 
consistent with any agreement filed under para 17, 
shall be applicable to all proceedings under the 
order of reference made by the Court under that 


‘paragraph, and to the award and to the decree 


following thereon." 


‘Of the important words in para. 19 are 
the words ‘So far as they 
are consistent with any agreement filed 
under para. 17.” To test whether the 
particular circumstances in this case war- 
rant the action of the learned Judge in 
appointing a fresh arbitrator, it is neces- 
sary to consult the actual agreement come 
to between the parties. This agreement, 
the translation of which is before me, is 
a very short one and it recites that there 
is this dispute about land and tnat the 
three brothers having come to an agree- 
ment through the intervention of several 
(5) gentlemen, that : 

“Our rights and shares in respect of the afore- 
said properties, etc., might be determined and 
partitioned by metes and bounds by taking evi- 
dence from us, we, this day, appoimt you gentle- 
men, a8 arbitrators and promise hereby that the 
decision arrived at by you in respect of our indi- 
vidual rights and shares after partition by meteg 
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and bounds, or any judgment passed thereon relat- 
ing to the aforesaid properties, etc., will be con- 
sidered by us as the decision passed by the Hon'ble 


High Court, and against that we also will not raise 


any objection. If such an objection is raised, that 
Will be rejected.” 


The language as can be seen is not 
very precise, but it seems to me to be, 
what Y may describe, as somewhat archaic 
in form and precatory, and it indicates to 
me that it was the intention of these three 
brothers at the time the deed of agree~ 
ment was entered upon, that their differ- 
ences should be settled by three asver- 
tained persons and no one else. IfI am 
right in my reading of the agreement, it also 
seems to me that the language of para. 19 
18 not applicable to this case because the 
expression ‘so far as they are consistent 
with any agreement filed under para. 17 
is not fulfilled. 

It is evident that a number of cases 
were cited to the learned Subordinate 
Judge on this point; one of which is a deci- 
sion of the Allahabad High Court which 
is against the view that 1 bold. That is 
the case in Fazal Ilahi v. Prag Narain 
(1), but with all due respect to the learned 
Judges who decided that case and who 
gave a very short judgment therein, I can 
see no arguable reason which they ad- 
duced to support the view, that para. 5, 
Sch. II, can be used in almcst any circum- 
stances which seem fit to the Judge dealing 
with the matier under dispute. To my 
mind a far more valuable decision which 
was cited to the learned Subordinate 
Judge was a decision of the Madras High 
Court in M. Narayanappa v. M. Ram- 
chandrappa (2). There most of the cases 
aealing with this question are set out and 
discussed. It is noted by the learned 
Judges that there is no decision of the 
Oalcutta High Court on the point, but they 
came to the conclusion that it is primarily 
the original intention of the parties which 
‘should be cherished by the Court and that 
another arbitrator in circumstances very 
similar to the circumstances of the case 
before us now, should not be forced upon 
any of the parties against their wish. No 
doubt, all questions of arbitration proce- 
dure are highly technical. Schedule I, Civil 
Procedure Code, which seis out a com- 
pendium of rules of procedure to control 
arbitration is not a very easy part of the 
‘Code to interpret. But the old principle 
Re ae 67 Ind. Cas 739; A I R 1922 All, 133; 20 


(2; 54 M 469; 129 Ind. Cas. 638; A I R 1931 Mad, 28; 
60ML J676; 32 L W 905; (1930) M W N1028; Ind. 
Rul. (1931) Mad, 302, 
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that where it is at all possible, if parties 
desire arbitration, they should be as free 
as possible under the. guidance of the 
Court to have their disputes settled by 
arbitrators they chose themselves, is, I think, 
to be respected. For these reasons, this 
‘Rule must be made absolute. The crder 
of the learned Subordinate Judge with’ 
regard to the appointment of a new 
arbitrator will be set aside, and it will be 
further directed that he should dispose of 
the case in accordance with law, namely, 
the partition suit which is in his file. The 
petitioner? are entitled to the costs of this 
Rule, the hearing fee is assessed at {Lree 
gold mohurs. 

Henderson, J.—I agree that ihis Rule 
must be made absolute. An agreement 
to have adispute settled by one or more 
individnals is one thing; an agreement to 
go to arbitration rather than to litigate 
in the Courts is quite another. It seers 
to me that the learned Judges, who decided 
the case upon which the learned Sub- 
ordinate Judge relied, failed to observe 
this great distinction. I respectfully agree 
with the decision of the Madras High Court 
on the point. In the course of his argu- 
ment, Mr. Ghose contended that inasmuch 
as the agreement is silent with regard to 
the replacement of any of the arbitrators, 
para. 19 automatically comes into play, 
It eeems to me that this is to beg the ‘ques- 
tion. The agreement was that the dispute 
should be decided by three named 
gentlemen. There was, therefore, nothing 
more to be said, and we cannot infer from 
that that in the eVent of one of the arbit- 
rators either being unable or unwilling to 
act, the Court should appoint another “in 
his place. 


D Rule made absoluie. 


MADRAS HIGH COURT 
Civil Appeal No. 559 of 1930 
April 5, 1937 
VARADACHARIAR AND PANDRANG Row, JJ. 
T. ©. NILAMEGHAM PILLAI AND ANCTHER 
— APPELLANTS 
VETSUS 
SECRETARY cr STATE—RESPONDENT 
Government of India Act, 1919, (9 & 10 Geo. V Ch. 
101), s. 96-B—Dismissal of Income-tax Oficer by 
Commissioner of Income-tax — Legality—Income Tax 
Act (XI of 1922), s.&—Master and servant — Crown 
servants— Government Oficer dismissed — Prescribed 
rules in that behalf, not observed—~ Whether furnishes 
cause of action for civil suit. 
The lenguage of s. 5, Income Tax Act, as well as 
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the language of the Devolution Rules is consistent 
only with the view that the Commissioner is the 
appointing authority, though his powers in that con- 
nection may be interfered with by higher authority 
on various grounds. As regards dismissal, there is 
no specific section or rule providing for dismissal, 
but the rule which gives a right of appeal against 
orders of dismissal to the Governor-General in Council 
< (formerly to the Governor-in-Council) proceedson 
the assumption that the dismissal of an Income- 
ee Officer isto be by the Commissioner of Income- 

While a solemn duty is laid upon the Government 
toobserve the rules prescribed in that behalf when 
dealing withthe matter of dismissal of an officer, 
the failure to do so will nevertheless not furnish a 
cause of action for a civil suit. Venkata Rao v. 
Secretary of State (1), relied on. 

; against a decree of the Addi- 
tional Sub-Judge, Trichinopoly, in O. S. 
No. 119 of 1927. 

Messrs. T. R. Venkatarama Sastri and N. 
Rajagopala Iyengar, for the Appellants. 

P ai M. Patanjali Sastri, for the Respon- 
ent. 

Varadachariar, J.—The appellant who 
had been appointed Income-tax! Officer 
in June 1922, was dismissed from service 
by an order of the Commissioner, dated 
June 22, 1925. He filed this suit for 
damages, contending that this order of dis- 
missal was illegal, void-and ultra vires. 

The validity of the order was challeng- 
ed ontwo grounds: (1) that the Commis- 
sioner did not hold a proper enquiry before 
Passing the order of dismissal, and (2) that 
In view of the provisions of s. 96 B, Govern- 
ment of India Act, 1919, the Commissioner 
was not competent to pass the order of 
dismissal. Before the lower Court, the first 
of the above contentions was advanced on 
the assumption that the plaintiff would 
have been dismissed only after enquiry in 
the manner prescribed by r. 14 of the 
Civil Service Classification Rules. The 
learned Subordinate Judge was of opinion 
that that rule was not applicable to persons 
appointed under the Income Tax Act of 
1922. This question has now become im- 
material, because, even assuming that the 
procedure prescribed by that rule or any 
other rule has not been followed, a Civil 
Court is not competent to give redress to 
& person on that ground, after the decision 
of the Privy Council in Venkata Rao v. 
Secretary of State (1). An argument was 
urged before us,on behalf of the appel- 
lant, that in that decision as well as in the 


(1) 64. A 55; 166 Ind. Cas, 516; AIR 1937 P O31; 
IL R 1937 Mad. 532; 19370 L R 49; 1937 A LR QI: 
1937 O W N 116; 9R PO 148: 3BR 341; (1937) M W 
41 O W'N 584; IM EIo GN AL Be 

: ; 39 Bom, L 9. 
65 O L J231 (PO). ER E RER 
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connected case, their Lordships were only 
dealing with the nature of the tenure on 
which civil servants in India hold their 
office and did not decide the question as 
to the cause of action available toa civil 
servant on the ground that in the matter 
of his dismissal the prercribed procedure 
had not been followed. We are unable to 
agree with that contention. The first ques- 
tion dealt with by them was no doubt the 
nature of the tenure: but having arrived 
at the conclusion that civil servants in 
this country hold their office at the pleasure 
of the Crown, their Lordships next did 
address themselves tothe question of the 
effect of the reference in the opening part 
of s. 96-B to the rules made thereunder 
as qualifying the declaration of the tenure 
of the office. It is in dealing with this 
argument, that their Lordships say that 
while a solemn duty is laid upon the 
Government to observe these rules when 
dealing with the matter of the dismisgal 
of an officer, the failure to do so, will 
nevertheless not furnish a cause of action 
for a civil suit. 

It was also contended before us, on the 
strength of a passage in Mr. Sundaram’s 
book on the Law of Income-tax, that the 
Commissioner is subject to the control of 
the Local Government as much in the 
matter of dismissing an Income Tax Officer 
as in the matter of appointing one. It 
was accordingly suggested that as the dis- 
missal in this case did not appear te have 
been made with the previous approval of 
the Local Government, the dismissal was 
void in law. We propose to deal at some 
length with a cognate argument when 
dealing with the next contention of the 
appellant. Wemay, however, observe here 
that in the Devolution Rules specific pro- 
Vision has been made in this connection 
only in respect of the appointment of 
Assistant Commissioner and Income Tax 
Officers, delegating the power of the 
Governor-General in that behalf under 
s. 5, Income Tax Act, to the Governor-in- 
Council. The only specific reference to the 
question of dismissal, in the Devolution 
Rules is by way of giving aright of appeal 
to the Governor-General-in-Council (for- 
merely to the Governor in Council), to any 
Assistant Commissioner or Income-tax 
Officer who has been dismissed or removed 
from office by the Commissioner. The 
reference to aright of appeal is a clear 
indication that it could not have been con- 
templated that the dismissal should be 
with prior approval obtained from the 
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same authority; it is only in respect of ‘ap- 
pointment’ that the previous approval is re- 
ferred toin the Devolution Rules. 

In dealing with the second contention 
urged on behalf of the appellant, we are 
prepared to assume that the appellant 
may, in view of the judgment of the Judicial 
Committee in R.T. Rangachari v. Secretary 
of State (2), be entitled to some relief, if 
it could be said that the Commissioner 
who dismissed the appellant is within the 
meaning of s. 96-B, Government of India 
Act, an authority “subordinate to that by 
which he (the appellant) was appointed.” 
The determination of this question turns 
on the construction of s. 5, Income Tax 
Act, 1922. It is there provided that Assis- 
tant Commissioner and Income-tax Officers 
shall, subject to the control of the Gover- 
nor-General in Council, be appointed by 
the Commissioner of Income-tax by order 
in writing. The natural meaning of the 
words used seems to us to be that the 
Commissioner of Income-tax is the appoint- 
ing authority, though by way of appeal or 
by veto or even by an executive rule as 
: to previous approval, his exercise of this 
power may be subject to interference by 
the Governor-General in Council. Under 
rules framed under s. 45-A, Government of 
India Act, the control of the Governor- 
General-in-Council (provided for in s. 5, 
Income Tax Act.) has been delegated to the 
Local Government by the following rule: 

“The Governor-General-in-Oouncil desires to 
utilise the agency of the Governor-in-Council of 
each Governor’s Province in the following matters 
only in relation to Income-tax: (1). The appoint- 
ment by a Commissioner of Income-tax of any per- 
son to the substantive post of Assistant Commis- 
sioner of Income-tax or Income-tax Officer shall 


be subject to the previous approval of the Governor- 
in-Council.” 


It has been contended on behalf of the 
appellant that the appointing authority in 
the case of Income-tax Olficers is not the 
Com missioner of Incomestax, but either the 
Governoi*General-in-Council or the Gover- 
nor-in-Council and that therefore the Com- 
missioner is a person subordinate to the 
appointing authority (within the meaning 
of s. 96-B, Government of India Act). We 
are not able to accede to this contention. 
The language of s. 5, Income Tax Act, as 
well as the language of the Devolution 
Rules is consistent only with the view that 
the Commissioner is the appointing au- 

(2) 166 Ind. Oas, 513; 19870 L R 53; 1987 A LR 
96; 19870 W N109; 9 R P O 153;3 B R 266; AIR 1937 
P 0 27; (1937) M WN 100; 18 PLT 139: 45L W 139; 
(1937) A L J 220;41 OW N 545; 64 IA 40; (1937) 1 
M L J 515; 39 Bom. LR 688;I LR (1937) Mad, 517; 
65 OL J211 (P 0). 
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thority, though, as already indicated, his 
powers in that connection may be interfered 
with by higher authority on various grounds. 
As regards dismissal, there is no specific 
section or rule providing for dismissal, but 
as we have already observed, the rule 
which gives a right of appeal against orders 
of dismissal formerly to the Governor-in- 
Council and now to the Governor-General- 
in-Council proceeds on the assumption that 
the dismissal of an Income-tax Officer is 
to be by the Commissioner of Income-tax. 
Both the grounds urged in support of the 
appeal accordingly fail and the appeal 
must be dismissed with costs. The court- 
fee payable on the memorandum of appeal 
shall be paid out of the estate of the 

deceased appellant, if any, in the hands of 

the next friend. 


A.D. Appeal dismissed. 





LAHORE HIGH COURT 
Regular Second Civil Appeal No. 932 of 
1936 . 
January 20, 1937 
Appison AND Din MOBAMMAD, JJ. 
Jamadar SULTAN—P.alntTire— 
APPELLANT 
VETSUS 
KHUSHIA AND ANOTHER-—DEFENDANTS— 
RESPONDENTS 

Punjab Tenancy Act (XVI of 1887), ss. 60, 6— 
Occupancy tenant under s. 6, mortgaging occupancy 
holding—Landlord challenging alienation—Aliena- 
tion is void even qua transfer or and transferee— 
Parties acting on it — Transaction, if rendered 
valid, ; 

An unauthorized transfer by an occupancy tenant 
unders.6, Punjab Tenancy Act,’ in favour ofa 
stranger, if challenged by the landlord under s. 60 
is void not only qua the landlord and the transferee 
but even gua the transferor and the transferee. A 
transaction which is void cannot become valid even 
if the parties act on it. Courts of Law cannot render 
any helptothe parties to such transaction. Di 
Narain Singh v. Nageshar Prasad (3), followe 
Khuda Bakhsh v. Fazil Din(1) and Sham Singh v. 
Rardit Singh (2), relied on, ed 

R. 8S. A. from an order of the District 
Judge, Gujrat, dated May 12, 1936. 


Mr. Amar Nath Chopra, for the Appel- 
lant. ; 

Mr. Manzur Qadir, for the Respondents. 

Din Mohammad, J.—The facts of the 
case giving rise to this appeal are these : 
On March 213, 1922, one Fakira, an 
occupancy tenant under s. ë, Punjab 
Tenancy Act, mortgaged his holding to one 
Sultan for Rs. 1,600 and in pursuance of 
this transaction Sultan stepped into pos- 
session of the holding in question. He 
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was, however, entered merely as a non: 
occupency tenant under hbis transferor. 


Some time later Fakira died and was suc- 
ceeded by his co-tenant Khushia. On 
April 22, 1927, Musammat Hayat Begam, 
who was the owner of the land, brought 
asuit under s. 60, Tenancy Act, to avoid 
the mortgage. Her claim was dismissed by 
the Assistant Collector but on appeal was 
decreed by the Collector on February 23, 
1929. On November 4, 1929, Sultan 
instituted a declaratory suit against 
Khushia which endedin a compromise on 
January 14, 1930, by which the rights 
of Sultan as mortgagee of the holding in 
suit were acknowledged by Khushia. On 
December 14, 1934, Khushia mortgaged 
the holding to one Jalal. On February 9, 
1935, Sultan instituted the present suit 
for a declaration that he was a mortgagee 
with possession of the holding in suit and 
that the mortgage executed by Khushia in 
favour of Jala] should not affect his rights. 
The Subordinate Judge dismissed the suit 
on the ground that Khushia’s admission 
did not improve the position of Sultan and 
that it could not validate the transaction 
which had been invalidated by a com- 

petent Court. On appeal the District Judge 
~- affirmed the decision of the Court below. 
Hence this second appeal. After a full 
consideration of the facts of the case and 
the law applicable thereto, we have come 
to the conclusion that the decision of the 
Courts below must be affirmed. So far as 
this Court is concerned, the trend ofall 
the decisions since 1892 has been to declare 
that an unauthorized transfer by an occu- 
pancy tenant in favour of a stranger, if 
challenged by thelandlord is void not only 
qua the landlord and the transferee but 
even qua the transferor and the trans- 
feree: see among others Khuda Bakhsh 
vv. Fazi} Din (1) and Sham Singh v. Hardit 
Singh (2). There is further abundant autho- 
rity on the point that a transaction which 
is void cannot become valid even if the 
parties act on it, It is further clear that 
Courts of Law cannot render any help to 
the parties to such transactions and the 
law on the subject has been correctly 
summarised in Dip Narain Singh v. Na- 
geshar Prasad (3). As observed by the 
learned Judges of the Full Bench: 


“If a void contract has been carried out and 
consideration has passed, the promisor may notin 


(1) 17 P R 1892. 

(2) A JR 1927 Lah. 871; 100 Ind. Oae. 916. 

(3) A I R 1930 All, 1; 122 Ind, Oas. 872; 52 A 338; 
(1930) AL J 45; Ind, Rul. (1930) All, 328; 14 R 
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equity be allowed to go back upon it without 
restoringthe benefit which he has received. But 
if the promisese comes to Court toenforce it, he would 
receive no help from a Court of Law.” | 
Counsel for the appellant mainly relied 
on the collusive decree obtained in 930 
and contended that Khushia at least was 
bound by the admission. We have already 
observed that an invalid act cannot be 
validated by the act of the parties and we 
cannot see how Khushia’s admission, made 
within a few months of the decree ofthe 
Collector, could help the appellant. It is 
clear that on the day when the admission 
was made the landlord's right to eject the 
appellant had not expired. The appellant 
has been found to bein possession of the 
land and we arenot at present concerned 
with what his equities would be in case a 
suit for his ejectment is instituted by 
Khushia or the subsequent transferee or 
the landlords, but we are satisfied that he 
cannot succeed in obtaining the declaration 
that he prays for. We accordingly dis- 
miss the appeal but order the parties to bear 


their own costs throughout. o 
D. Appeal dismissed. 


andana narada aka 


MADRAS HIGH COURT 
Civil Revision Petition No. 694 of 1935 
January 26, 1937 ; 
Horwitt, J. 
V. S. SUBRAMANIA ASARI—DzsrenpDant 
—- PETITIONER 
versus | 
RAMASWAMI PILLAI~—P.uaintire— 
RESPONDENT 
Civil Procedure Code (Act V of 1908), O. KAT, r. 92, 
O. XXXIV, r.5—Sale, when becomes absolute—Order, 
of confirmation, necessity of —Mortgage decree—-Sale 
in execution—Deposit under 0. XXXIV, r. 5, more 
than thirty days after sale—Whether barred— 


Limitation Act (IX of 1908), Sch. I, Art. 188—~ 
Whether overrides special provisions of O. XXXIV, 


rT. 5. , 

Until the order of confirmation is passed, a sale 
does not become absolute and till then the property 
remains with the judgment-debtor. Order XXI, r. 92, 
Oivil Procedure Code, contemplates the passing of an 
order of confirmation and it is the passing of this order 
which makes the sale absolute; so that it is not 
the lapse of 30 days that eonfirms the sale but 
the passing of an order which cannot be passed 
within 30 days. Consequently, if before the order 
of confirmation of sale under a mortgage decree 
is passed, the requisite amount is, under O. XXXIV, 
r, 5, deposited in Court, though the deposit is 
made more than 30 days from date of sale, the 
sale has got to be set aside. Article 166, Limitation 
Act is 8 general provision applying to many applica- 
tions under the Code and not oniy to applications 
under O. XXI, rr. 89 to 91. It cannot override the 
special provisions of any particular section or rule 
of the Civil Procedure Code, tothe contrary. Ib 
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therefore, O. XXXIV, r. 5, gives a time other than 
that provided by Art. 166, Sch. I, Limitation Act 
the special provision must prevail. 

O. Rev. P. under s, 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the District Munsif of 
Villipuram, dated January 18, 1935, and 
Ta in M. P. No. 1474 of 1934 in O. S. 45 of 

Messrs. K. 5. Rajagopalachari and T. A. 
Ramaswami Reddi, for the Petitioner. 

Mr. V. Visvanatha Sastri, for the Respond- 
ent. 


Judgment.—The respondent in this 


application is the mortgagee and the 
petitioner the mortgagor. The mortgagee 
brought a suit for sale and obtained a 


preliminary decree and then for a final. 


decree. A sale of the property was held 
and 32 days later the petitioner put in 
an application purporting to be under 
O. XXI, r. 89, to set aside the sale, deposi- 
ting the whole mortgage amount plus five 
per cent. for the auction-purchaser and 
costs. The Court held that under Art. 166 
(although the provision of the Limitation 
Act is not mentioned), the application was 
not in time and dismiesed it. The peti- 
tioner then filed a review petition stating that 
his application was not one under O. XXI, 
r. 89, but one under O. XXXIV, r. 5. No 
serious objection to the hearing of this 
review application was made on the ground 
that a review did not lie and after full 
discussion of the applicability of O. XXXIV, 
r. 5,0. XXI, rr. 89 to 92, and Art. 166 of 
the Limitation Act, the Court passed an 
-order dismissing the review petition. 
Against the order on the review petition, 


this Civil Revision Petition has been . 


filed. 

It is argued in support of the lower 
Court's order that a review petition before 
a Judge other than the one who passed 
the first order was not maintainable; but 
I do not think that that is now of any great 
importance because no serious objection 
was raised on this ground before the 
lower Court and the Court dismissed the 
application not on the technical ground but 
on the graund that under O. XXI, r. 92 
and Art. 166 of the Limitation Act, the 
original application was properly dismiss- 
ed. The petitioner could, no doubt, have 
filed a Civil Revision Petition against 
the original order, with another petition 
to excuse delaywand under the circumstance, 
in View of the fact that he had been 
bona fide engaged in the prosecutjon of 
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the review petition, the delay would most 
probably have been excused. He would, 
of course, have adepted that procedure if 
the learned District Munsif had dismissed 
the review application on the ground that 
a review did not lie. In view of the fact 
that the District Munsif went into the 
point fully in thesecond application and 
there was no consideration of the applic- 
ability of O. XXXIV, 1.5, in the first 
application, a Civil Revision Petition was 
not unnaturally preferred against the 
second petition. The mere fact that the 
petitioner preferred to file a Civil Revision 
Petition against the order passed on the 
review application and not on the first 
order ought not to preclude this Court from 
passing anorder which it deems to bein 
the interests of justice. 7 

On the question as to how far O. XXXIV, 
r. 5, modities the procedure to be adopted 
in applications to set aside sales, I think 
it must first be stated that Art. 166, a 
general provision applying to many applica- 
tions under the Code and not only to 
applications under O. XXI, rv. 89 to 9l, 
cannot override the special provisions of 
any particular section or rule of the Civil 
Procedure Code tothe contrary. If, there- 
fore, O. XXXIV, r.5, gives a time other 
than that provided by Art. 166, the special 
provision must prevail. Order XXXIV, 
r. 5, states that where at any time before 
the confirmation of the sale made in 
pursuance of a final decree certain moneys 
are deposited in Court, the plaintif shall 
be ordered, to hand over the uocument 
referred to, in, the decree and to do the 
other things which are necessary to support 
the defendant's title to the hypothecated 
property. The learned District Munsif says 
that under O. XXI, r. 92, the Oourt in 
circumstances like the present as well as 
in general where the application has not 
been put in under O. XXI, rr. 89 to 91, is 
bound to order confirmation of the sale. 
That no doubtis a correct Interpretation 
of O. XXI, r. 92, but the fact remains that 
until that order is passed, no confirmation 
takes place, and, as will be seen, from 
the wording of O. XXI, r. 92 and s: 65, 
Civil Procedure Code, until confirmation 
takes place, the sale does not become 
absolute, which means as Various decisions 
have laid down, that the property remains 
with the judgment-debtor. It is argued 
that where O. XXXIV,r. 5, speaks of the 
confirmation of sale, it must mean the date 
on which the sale can beconfirmed. That 
is not what Q. XXXIV, T. 5,says. I see 
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no reason why the section should not be 
given its plaininterpretation. The District 
Munsif seems to be of opinion that as 
the Court is bound to confirm the sale 
after 30 days, the sale automatically be- 
comes confirmed after 30 days. That 
argument might be valid if the wording 
‘of O. XXI, r. 92, did not make it clear 
that .automatic confirmation did not take 
place. Order XXI, r. 92, contemplates the 
passing of an order of confirmation and it 
is the passing of this order which makes 
the sale absolute; so that it is not the 
lapse of 30 days that confirms the sale but 
the passing of an order which cannot be 
passed within 30 days. “I am, therefore, 
of opinion that the District Munsif was 
wrong in holding that this application was 
out of time. It was made before the sale 
had been confirmed and, therefore, under 
O. XXXIV, r. 5, the Court was bound to 
order the plaintiff to receive the sum of 
money tendered and to give up the docum- 
ents contemplated by O. XXXIV, r. 5, 
which support his title. 

As all these proceedings have been 
instituted in alarge measure on account 
of the negligence of the petitioner, [ think 
it would be unfair to mulct the respond- 
ent with all the costs. The petitioner 
will get his costs in this Court but in the 
other proceedings each party will bear his 
own costs, 


N. Order accordingly. 


BOMBAY HIGH COURT 
Civil Reference No. 14 of 1936 
March 25, 1937 
BEAUMONT, O. J. AND BLAOKWELL, J. 
COMMISSIONER or INCOME-TAX, 
BOMBAY PRESIDENOY, SIND 
anp ADEN 
VETSUS 
MAKANJI LALJI—Asszssen 

Income Tax Act (XI of 1922), s. 3—Hindu widow 
of deceased co-parcener of joint family paid mainten- 
ance Joint family assessed to income-tax—Such sum, 
if’ should be deducted. 

A maintence decree obtained by a widow of a 
deceased co-parcener does not amount toa severance 
of the joint family and does not alter the character 
of the sum she receives. Where, therefore,the joint 
family is assessed to income-tax, no deduction can 
be allowed from the income of the family in respect 
of the sum paid towards the maintenance. Bejoy 
Singh Dudhuria v. Commissioner of Income-taz, 
Calcutta (1), distinguished. 

C. Ref. made by the Commissioner of In- 
come tax, Bombay Presidency, Sind and 
Aden, under 6. 66 (2), Income Tax Act. 
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Mr. M. Kel. Kemp (Advocate-General), 
for the Commissioner, [ncome-tax. 

Mr.C. K. Daphtary, for the Assesses. 

Beaumont, C. J.--Tais is a reference 
by the Commissioner of Income-tax under 
s. 66 (2), Income Tax Act. The question 
is whether certain allowances ought to be 
given to the assesses. The assesses is a 
Hindu undivided family. Originally the 
family consisted of a father and two 
brothers, the father died, and then one of 
the brothers named Mathuradas died 
leaving a widow Nambai. ‘The other 
brother Kalianji then became the sole sur- 
viving co-parcener. He has gota son, so 
that the co-parcenary now consists of 
Kalianji and his son, and the widow of 
Mathuradas is a member of the joint family 
in her capacity as widow of a deceased 
co-parcener. She applied to the Oourt 
for maintenance, and by a decree of this 
Court she was allowed maintenance at the 
rate of kts, 165 per month, and the ques- 
tion is whether that sum can be deducted 
from the assessable income. Now inasmuch 
as the assessee is the Hindu undivided 
joint family which includes this widow, it 
is difficult to see how any deduction can 
be allowed in respect of a share of the 
income going to one of the members of 
the joint family. Mr. Daphtary contends 
that the result ofthe decree in the widow's 
favour is really to take her out of the 
joint family qua maintenance. It is quite 
clear to my mind that the decree would 
not amount to a severance, and the widow 
would still have her rights, e.g.,of adop- 
tion, as a member of the joint family, and 
I think there is no ground for the conten: 
tion that the decree which fixes the amount 
of the maintenance alters the character of 
the sum which the widow receives. which 
is still maintenance paid to her as a widow 
in a joint family, although the amount is 
fixed by the decree. 

Mr. Daphtary relies on the decision of 
the Privy Council in Bejoy Singh Dudhuria 
yv. Commissioner of Income-Tazx, Calcutta 
(1). In that case there was a surviving 
male member of a joint family, and his 
step-mother had obtajned a decree for 
maintenance. It appears from the report 
that the Advocate-General abandoned the 
contention that the appellant and his step- 
mother were members of an undivided 


Hindu family, aud accepted the position 

(1) 35 Bom. L R 811; 113 Ind. Cas, 145; AIR. 
1930 P O 135; 60 I A 196; 60 O 1029; Ind, Rul. 
(1933) PO 127; 37 LW 775; 1933) AL J 641; 57 
O LJ 503; 37 O W N 885; (1933) M WN 553; 65 M L 
J 285 (P. 0.) 
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that the appellant was liable to be assessed 
as an individual and in no otker manner, 
and what the Privy Council held was that 
the assessee being an individual, the sum 
which hehad to pay out of income to his 
step-mother never formed part of his 
income. It had been diverted to the step- 
‘mother before the income came to the 
hands of the assessee, and on that basis 
he was allowed a deduction in respect of 
the maintenance. But in this case the 
assessment being on a Hindu undivided 
family, it seems to me that the whole of 
the income of the Hindu undivided family 
is liable to assessment, and that it is 
impozsible to deduct this sum payable to 
the widow of a deceased brother, who gets 
it in her capacity ultimately as a member 
of the joint family. I think, therefore, that 
the first question ‘In the circumstances 
‘of the case, has the Income-tax Officer 
correctly computed the income from house 
property at Rs. 4,767?” should be answered 
in the affirmative, and the second ques- 
tion, whether the assessee is entitled to 
any deduction from the above income of 
Re. 4,767 in respect of Rs. 165 per mensem 
paid to Bai Nambai on account of main- 
tenance under the consent decree, should 
be answered in the negative. Assessee to 
pay the costs of the Commissioner of 
Income-tax on the original side scale to 
be taxed by the Taxing Master—less 


Rs. 100. 

Blackwell, J—I agree, and have noth- 
ing to add. 

D. Answer accordingly. 





LAHORE HIGH COURT 

First Civil Appeal No. 223 of 1936 

January 18, 1937 
Appison AND Din MOHAMMAD, JJ. 
TARA SINGH—Pratntize— 
APPELLANT 
TETSUS 
Musammat SAHIB DEVI AND otanRs— 

DEFENDANTS—-RESPONDENTS 

Partnership—Dissolution—Suit for accounts by 
one partner—Interest, right to—Plaintiff, if entitled 
to interest from date of dissolution. 

In a suit for accounts by one partner, he is 
not entitled to interest on the share of profits 
found due to him, from date of dissolution of 
partnership. He has the right to interest only 
from date of final decree passed in his suit, 
Suleman v, Abdul Latif (1), applied. 

F. C. A. from a decree of the Sub-Judge, 
fee Class, Lahore, dated February 26, 
1936. 


TARA SINGH v. SAHIB DEYI (LAH.) 


17210 


Messrs. Achhru Ram and Indar Dev Dua 
for the Appellant. 

Messrs, Narotam Singh and H. J. 
Rustomji, for the Respondents. 

Addison, J.—A partnership was entered 
into between the plaintif Tara Singh 
on the one side and Teja Singh 
and Teja Singh’s son Sobha Singh on the’ 
other side. The partnership was fixed from 
April 1, 1924, to Mareh 31, 1925, the shares 
of the two sides being equal. The present 
suit was instituted by the plaintiff against 
Teja Singh and Sobha Singh on May 1, 
1927, for rendition of the accounts of the 
partnership which had automatically dis- 
solved on March’ 31, 1925. A preliminary 
decree was granted on August 8, 1928. 
Thereafter various Commissioners were 
appointed to go into the accounts. In the 
meantime Teja Singh died and is now 
represented by his widow Musammat Sahib 
Devi and three sons. For various reasons 
the accounts were not settled for a long 
time and at length on March 20, 1935, 
certain arbitrators were appointed to fix 
what was due. They gave their award on 
January 16, 1936. Their finding was that 
Rs. 1,544 were due to the plaintiff as capital, 
Rs. 3,256 as profits and Rs. 550 as costs of 
the litigation up to the date of the award. 
The total of these sums is Rs 5,350. The 
question of costs after the award was 
left to the Court as well as the question 
of interest. 

The trial Judge allowed the plaintiff his 
costs subsequent to the award. He also 
allowed interest on the sum of Rs. 1,544 
at 9per cent. per annum, but held that 
the defendants were only liable for half 
thal amount as their share of the partner- 
ship was half. He disallowed interest on 
the sum of Rs. 3,256 which represented the 
profits to which the plaintiff was entitled. 
Against this decision the plaintiff has 
appealed as regards interest. It was 
admitted by the learned Counsel appear- 
ing fer the appellant that he was only 
entitled to half interest at 9 per cent. per 
annum on capital upto March 31, 1925, 
the date of the dissolution of the partner- 
ship, but he urged: that after that date 
he was entitled to higher interest by way 
of damages from the defendants as they 
should have returned his capital then. 
He was allowed interest at 43 per cent. 
per annum on capital advanced by him 
up to the date of the decree and we see 
no reason to increase that rate. There is 
no foree, therefore, in this part of the 
appeal. The appellant's Ovunsel, however, 
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strenuously contended that he was entitled 
to interest on the sum of Rs. 3,256 which 
represents his share of the profits from 
April 1, 1925, till the date of realization. 
We are, however, of opiniun that he is 
not entitled to this on the authority of 
Suleman v. Abdul Latif (1). There, a 
decree was given which allowed interest 
from the date of the plaint. The defen- 
danis. appealed to His Majesty in Council 
against that part of the order while the 
plaintiffs aprealed by way of cross-appeal 
against the disallowance of interest on 
the amounts .overdrawn by the defen- 
dants. . 

As regards the cross-appeal, their Lord- 
ships remarked that no case was made 
out or even alleged against the defendants 
which should justify a departure from the 
ordinary rule thata partner was not charg- 
ed which interest in respect of overdraw- 
ings. This has no connection with the 
present case.. As regards the appeal of 
the defendant, however, which was against 
the allowance of interest from the date 
of the plaint, their Lordships remarked 
that they were unable to accept the cor- 
rectness of the view that interest should 
be allowed to the plaintiffs from the date 
of the plaint. They said that this was 
not an action to recover a debt of which 
it could be said that it was due at the 
date of the plaint. It was an action 
to dissolve and wind up the affairs of a 
partnership, and until the accounts had 
been taken, it was impossible to say what, 
if anything, was due from any partner to 
his co-partner. In their opinion, therefore, 
interest should only be allowed to the 
plaintiffs from the date of the final decree. 
This applies fully to the present case. It 
follows that the plaintiff was only entitled 
to interest from the date of the final 
decree, but as the sum found due was 
paid within a month or two of the final 
decrees, we see no reason to accept the 
appeal to the extent of allowing interest 
for a month or two. 

We, therefore, dismiss this appeal but 
make no order as to costs here. 

N. Appeal dismissed. 

(1) 58 O 208; 125 Ind. Oas. 891; A I R 1930 PO 
185; (1930) A L J 868; 34 OW N 737; Ind. Rul. 


(1930) P Ó 267; 32 Bom. L R 11523; 59 M L J 191; 
320L4 2; 32 L W184; 24 P L R 328 (P O. 
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MADRAS HIGH COURT 
Vivil Revision Petition No. 1596 of 1935 
January 25, 1937 
BrASLEY, C. J. 
MARREDDI SESHIREDDI—P arnt tige- 
PETITIONER 


versus 
Tag OFFICIAL REOBIVER, 
GUNTUR AND ANOTAER-—DERENDANTS- 
RESPONDENTS . 

Provincial Insolvency Act (V of 1920), s. 34 (2)— 
Defendant becoming insolvent during pendency of 
suit against him—Decree — Plaintiff, if can prove in 
insolvency as regards costs awarded—Debt must be 
provable in insolvency — Examination of s. 31, tf 
necessary. 

If a plaintiff starts a suit against another person and 
during the pendency of the suit that other person be- 
comes an insolvent and subsequent to the adjudication 
a decree is obtained, the plaintiff can prove in the in- 
solvency both ae regards the amount obtained under 
the decree and as regards the costs awarded, the costs 
being added to the decretal amount. But the debt 
in respect of which the costs are an incident must 
be one which itself is provable in insolvency. 
Therefore what hasto be seen is whether the decree 
in respect of which the order for costs is made ie 
one which is provable in insolvency, and an examina- 
tion of s. 34 (2), Provincial Insolvency Act becomes 
necessary. In re British Gold Fields of West Africa 
(1), relied on. 

C. R. P. under s. 25 of ActIX of 1887, 
praying the High Courtto revise the decree 
of the Court of the Subordinate Judge of 
Tenali, dated July 3, 1935, and passed in 
8.0. S. No. 412 of 1934. | 

Judgment.— The plaintiff filed a suit 
against the Official Recelver in an insolven- 
cy claiming half the amount of the costs 
which he had paid as an unsuccessful 
co-defendant in a partition suit filed 
against him, the debtor and others. The 
decree so far as it relates to costs, and to 
the petitioner is against him jointly and 
severally. His claim in the suit filed by 
him is that he was foreed by reason of the 
terms of the decree for costs to pay up the 
whole of the costs he is entitled to claim 
from the debtor half the amount which he 
the (petitioner) was compelled to pay. 
The lower Court has dismissed the suit 
on the ground thatthe leave of the Court 
to file the suit had not been obtained as is 
required by s. 28 (2) of the Provincial 
Insolvency Act. A few further facts must 
first be stated; and these are that the suit 
in respect of which the costs were awarded 
against the present petitioner was a suit 
for partition brought by a younger bro- 
ther of the debtor claiming that certain 
alienations which had been made were 

to be set aside and for this purpose the 
alienees were made party defendants and 
also tobave declared void certain bonds 
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executed. During the pendency of that 
suit, the debtor who was ‘the 2nd defendant 
in it was adjudicated an insolvent and 
after his adjndicati-n the decree in the 
partition suit and also as regards his 
adjudication the decree in the partition 
suit and also as regards the costs was 
passed. There is, therefore, if the plaintiff's 
claim for contribution is good, a debt, 2. e. 
the decree for costs, to which the debtor 
had become subject after his adjudication 
but before his discharge and for the pur- 
pose of seeing whether the leave of the 
Court is required when a suit in respect 
of such a debt is filed. Section 34 of the Pro- 
vincial Insolvency Act has tobe examined. 
The position being asI have already stated 
the question is whether it is adebt that is 
provable or not. It is provable if in respect 
of it the debtor had incurred before 
adjudication any obligation to the plaintiff 
petitioner, thatis to say, the debtor must 
where the debtis incurred after his adjudi- 
cation and before his discharge, have been 
under an obligation to the- claimant before 
the date of the adjudication and it is only 
if he was that the suit debt will be one 
provable in insolvency. The position, I 
think, is quite clear where a claim for 
costs is made against an insolvent’s estate, 
the ordew for the payment of costs being 
subsequent to the date cf the adjudication. 
The position is this thatif a plaintiff 
starts a suit against another person 
and during the pendency of the suit that 
other person becomes an insolvent and 
subsequent to the adjudication a decree 
is obtained; the plaintiff can provein the 
insolvency both as regards the amount 
obtained under the decree and as regards 
the costs awarded, the costs being added 
to the decretal amount. This position has 
been clearly stated in the judgment of 
Lindley, L. J. in In re British Gold Fields 
of West Africa (1) and since then that 
decision and the wordsof Lindly, L. J. 
have been frequently cited in other Eng- 
lish decisions relating to the English 
Bankruptcy Act. But there is this all- 
important condition which is also laid 
down in that the debt in respect of which 
the costs are an incident must be one which 
itselfis. . . . . provable in insolvency. 
Therefore what has to be seen here is 
whether the decree in respect of which the 
order for costs was made is one which is 
provable in insolvency and that is 
why an examination of s. 34 (2) becomes so 

99) 2 Oh. 7 at p. 11; 68 L J Oh. 412; 80 L T 
635a W R 552; 6 Manson 334. i 
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necessary. The question is, what obligation 
was the debtor under towards the plaintiff- 
petitioner previous to the adjudication ? 
It is argued that he was under some 
contingent liability to pay him the costs of 
the suit or something towards them. I do 
not agree. There was no. liability whatso- 
ever to do so until the decree had been 
passed, that is to say, safar as the plaintiff- 
petitioner is concerned. It could have been 
argued thatif the facts had been those 
which Lindley, L. J. hadin mind, certainly 
the debtor was under an obligation not 
only to pay the decretal amount to the 
plaintif but also the costs which were 
incidental to the decree but it seems to 
me—and this appears to be conceded in the 
argument on behalf of the respondent— 
that in the present case, that is the suit in 
which the costs were awarded, the plaintiff 
in that suit, it being a partition suit had 
no debt which was provable in the in- 
solvency by reason of his decree and 
that, therefore, also he has no debt so far 
as it related to costs which was provable 
in insolvency. I think that the petitioner 
here is in even a stronger position than 
the plaintiff in the partition suit would have 
been. He was a co-defendant, and it cannot 
be said that during the pendency of the 
suit, the debtor was under the obligation 
contingent or otherwise, towards the present 
petitioner. The obligation only arose when 
the order for costs was made which was 
subsequent to the adjudication. In my 
view, therefore, having regard to the words 
of s. 34(2) of the Provincial Insolvency Act, 
this suit debt was not on provable 
in insolvency. It follows, therefore, 
that leave of the Court to file the 
sait was not necessary and the lower 
Uourt’s forder dismissing the suit for that 
reagon that no such leave had been 
obtained was wrong. The petition must, 
therefore, succeed with costs here and the 
order of the lower Court set aside and 
suit remanded for disposal according to 
law. 


AN. Order set aside, - 
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RANGOON HIGH COURT 
Miscellanous Civil Appeal No. 115 of 1936 
February 15, 1937 
Mya BU AND Maoxnay, JJ. 

U THA YUN—Recziver—APPELLANT 
versus 
Messrs. SOBHRAJ & SONS—RESPONDENTS. 

‘Limitation Act (IX of 1908), s. 5 ~Appeal—Appeal 
requiring leave to be filed—Leave obtained after expiry 
of limitation — Sufficient cause for delay must be 
shown—Sufficient cause, when can be said tobe made 
out, explained, 

Where the law allows an appeal to be taken only by 
leave to do so, the appeal cannot be regarded as having 
been duly instituted until such leaveis obtained. 
Where such a leave is obtained long after the expiry 
of the period of limitation from the date of the order 
which is to be appealad against, it is essential that 
sufficient cause must be shown within the meaning of 
8.5, Limitation Act, for not duly instituting the ap- 
peal within the period of limitation. It will render 
the provisions in the Limitation Act prescribing the 
period of limitation for an appeal nugatory, if it is 
held that in all cases leaveto appeal may be obtained 
after the period of limitation for the appeal and the 
appeal filed either within the period of limitation or 
after its expiry is rendered competent by the grant of 
leave to appeal at anytime. There are cases in which 
the appellant presentshis appeal within the period 
of limitation prescribed for appeals, having, however 
in good faith, omitted to obtain an order granting 
leave to appeal and then on the appellant finding that 
the appeal would not be competent unless he obtains 
leave, he takes diligent steps to obtain leave, and 
when such leave is obtained, the order granting leave 
is filed in the Appellate Gourt without delay. 
such cases it would be reasonable to hold that the 
appellant has sufficient causs for not duly instituting 
his appeal within the period of limitation. 


Misc. O. A. from an order of the District 
Court, Mergui, dated September 7, 1936. 
Mr. Wiseham, for the Appellant. 


Mya Bu, J.—This is an appeal under 
8. 75 (3), Provincial Insolvency Act. When 
the memorandum of appeal was presented 
to this Court on December 12, 1936, it was 
not accompanied by an order of the Dis- 
trict Court granting leave to appeal; nor 
was any application made to this Court 
for leave to appeal. On the date of the 
filing of the memorandum of appeal the 
ninety days period of limitation for the 
appeal was about to expire, 89 days hav- 
ing elapsed from the date of the order even 
after deducting the time allowed under 
5. 12, Limitation Act. On January 5, 1937, 
when the appeal was placed before the 
Court for admission, it was pointed out to 
the learned Advocate for the appellant that 
it was necessary for the appellant to obtain 
leave to appeal either of the District Court 
or of the High Court to render the appeal 
competent and that an application for 
necessary leave must, at the first instance, 
be made in the District Court. The learned 
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Advocate thereupon applied for time to 
enable the appellant to make the necessary 
application in the District Court of Mergui 
and time was given. Necessary application 
was tiled in the District Court on Janu- 
ary 12, 1937, and an order was passed 
granting leave to appealon the following 
day. On January 25, 1937, when this appeal 
was set down for mention before the Court 
the learned Advocate for the appellant 
stated that the application for leave had 
been filed in the District Court of Mergni 
and that he was awaiting orders, with the 
result that the case had to be adjourned 
to February 8, for mention. It was only 
on February 8, that a certified copy of 
the order granting leave to appeal was filed, 

Endorsemenis on the certified copy 
regarding the application for and supply 
of a copy of the order disclose the fact 
that the application for the copy was not 
made till January 22, that is, nine days 
after the passing of the order by the 
District Oourt, and the copy was ready for 
delivery on the following day; that is, Janu- 
ary 23, which was a Saturday on which 
the weekly sea borne mail which was due 
in Rangoon on January 25, left Mergui. 
Even assuming that there is no daily over- 
land mail between Mergui and Rangoon 
and the sea-borne mail is the only mail 
communication between Rangoon and 
Mergui, if diligent step be taken to obtain 
a certified copy of the order, it would have 
been despatched from Mergui by the mail 
steamer leaving Mergui on January 16, and 
reaching Rangoon on January 18. The 
delay in the filing of the certified copy of 
the order was due to the fact that diligent 
step was not taken to obtain a certified 
copy of the order granting leave as promptly 
as possible. Inasmuch as the appeal was 
filed on the 83th day of the period of limita- 
tion and the appellant has obviously 
neglected to take the necessary steps to 
obtain a certified copy of the order of the 
District Court for nine days, unless sufficient 
cause is shown for the appellant's omission 
to take such steps promptly, the appeal 
must, in my opinion, be held to have been 
filed out of time. 

Where the law allows an appealto be 
taken only by leave todo so, the appeal 
cannot be regarded as having been duly 
instituted until such leave is obtained. In 
the present case leave having been obtained 
long after the expiry of the period of 
limitation from the date of the order which 
is to be appealed against, the question that 
arises for consideration is whether there is 


" 954 
sufficient cause within the meaning of s. 5, 
Limitation Act, for not duly instituting the 
appeal within the period of limitation. On 
the facts stated above which show prima 

. facie that the appellant had neglected to 
obtain a certified copy of the order granting 
leave with necessary promptitude, there is 
obviously no sufficient cause for the delay 
in the appellant's taking the necessary 

steps to render his appeal in this Oourt 
competent. Therefore, the appeal must be 

“ deemed to have been barred by limitation. 

' - The learned Advocate for the appellant 
placed before us a ruling of a Bench of the 
‘High Court of Madras in Elliot v. Subbiah 
(1) to the effect that in cases of appeals 

under s. 75 (3), Provincial Insolvency 
Act, it is not necessary that leave to file 

the appeal should be obtained before filing 
the appeal but that it may be obtained 
sJater, and.further the leave to appeal may 


be granted with retrospective effect. In 


laying down this rule the learned 
. Judges followed a previous case of another 
- „Bench of the same High Court in Ananta- 
narayana Ayyar V. Sankaranarayana 
. Ayyar (2) in which it was held that an 
application for leave may be filed after the 
. period of limitation had elapsed, that an 
appeal could not be held to be out of time 
for that reason and that if it were, it could 
be excused unders. 78. In certain respects 
these views appear to be correct, but if 
they purport to lay down a rule to the 
effect that, irrespective of the question 
whether there is sufficient cause for not 
‘filing the appeal or for not rendering the 
institution of the appeal competent within 
the period of limitation unders. 5, Limita- 
‘tion Act read with s. 78, Provincial In- 
-golvency Act, the granting of leave after 
the expiry of the period of limitation for 
the. appeal renders an appeal which was 
lodged within the period of limitation as 
_ being within time,with due respect, I cannot 
follow. It will render the provisions in 
the Limitation Act prescribing the period 
of limitation for an appeal nugatory, if 
itis held that in all cases leave to appeal 
. may be obtained after the period of limita- 
tion for the appeal and the appeal filed 
either within the pericd of limitation or 
after its expiry is rendered competent by 
the grant of leave to appeal at any time. 
In my opinion the question must be decided 
according to the general principles of s. 5, 


(1) 50 M 815; 105 Ind. Cas, 138; A I R 1927 Mad. £69; 
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(2) 47 M 673; 79 Ind. Cas. 395; A I R 1924 Mad. 345; 
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Limitation Act. There are cases in whicli 
the appellant presents his appeal withit 
the period of limitation prescribed for ap 
peals, having however in good faith, omittec 
to obtain an order granting leave to appea 
and then on the appellant finding that the 


. appeal would not be competent unless he 


obtains leave, he takes diligent steps te 
obtain leave and when such leave it 
obtained, the order granting leave is filec 
in the Appellate Court without dalay. Ir 
such cases it would be reasonable to holc 
that the appellant has sufficient cause fo! 
not duly instituting his appeal within the 
period of limitation. 

In the present case it is clear that there 
is no such cause and the.appeal must 
therefore, be deemed to have been pre 
sented after it was barred by limitation. 
It is accordingly dismissed. 

Mackney, J.—I agree. 5 

N. Appeal dismissed. 


MADRAS HIGH COURT 
City Civil Court Appeal No. 35 of 1935- 
April 17, 1936 
PANDRANG Row, J. : 
GANESH NAIDU AND CGT4ERS—APPELLANTE 
VETSUS 
C. MALLARAM SINGH— RESPONDENT 


Madras City Tenants’ Protection Act JII of 1922) 
g. 1l—Provisions of, are in favour of tenant and not 


: landlord—Tanant under Act can claim benefit under 


s. ll, even if he cannot claim any other —Super- 
structure erected by such tenant sold in Court auction 
~and subsequently purchased by same purchaser— 
Suit for ejectment—Three months’ notice under s. 11, 
necessity of. . ih. < 

The Madras City Tenants’ Protection Act, nowhere 
contemplates any change ina tenancy to which it 
applies being brought about except in accordance 
with the provisions of the Act. The provisions of s. 11 
are certainly provisions in favour of the tenant and not 
in favour of the landlord, and to that extent it is one of 
the benefits conferred on the tenant by the Act, and i 
the defendante aretenants under the Act they cannot 
be deprived of the benefit or the protection given by 
s, ll simply because they are not entitledto othėr 
benefits given by the Act. Whether the right to get 
compensation or to purchase the land exists or-not, 
the tenancy under the Act remains, at least so far as 
s. ll of the Act is concerned, which gives him: the 


‘benefit of three months’ notice instead of notice for a 


shorter time under the ordinary law. ae 

The defendant was the tenant of certain land. within 
the meaning of the Madras City Tenants’ Protection 
Act and the superstructure erected by him was put 
to sale and purchased by the plaintiff who filed asuit 
for his ejectment. The Court held, that the plaintifi 
had not become, by reason of the purchase of;:' the 
superstructure, the purchaser of the leasehold right oi 
the defendants and that his only right was. to pall 
down, the superstiucture and take away the material, 


‘Subsequently the plaintiff purchased the land itsel 


and sgain filed a suit” against the same defendant 
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for ejectment without giving him three months’ notice 
as required under s. 11 of the Act: 

Held, that the fact that the plaintiff purchased the 
superstructure at Court auction did not change the 
nature of the tenancy under the Act into an ordinary 
one. This had no effect of terminating the tenancy 
under the Actand consequently the plaintiff's suit was 
not maintainable for want of three months’ notice 

before the suit was filed. 


0. ©. ©. A. against the decree of the 
City Civil Judge, Madras, in O. S. No. 783 
of 1934. ; < 

Mr. C. Sarangarajan, for the Appellants. 

Mr. K. Gopalaswami, for the Respondent. 

Judgment.—This is an appeal from the 
decree of the City Civil Judge, Madras, 
dated February 2, 1835, in O. 5. No. 783 
of 1934, a suit for ejecting the defend- 
ants and for recovery of possession of the 
plaint property. According to the plain- 
tiff the site on which the plaint super- 
structure stands, belonged to one Abdul 
Huq and the defendants were the tenants 
of the site who had put up the suit 
superstructure thereon and were paying a 
rent of Re. 1-130 per month. The plain- 
tiff purchased the site from Abdul Hug on 
October 15, 1934. Some months earlier 
in execution of a decree of the Small 
Cause Court, the superstructure belonging 
to the defendants had been sold and pur- 
chased by the plaintiff himself on May 
5, 1934. The plaintiff, therefore, claimed 
to be the owner of the house as well as 
the site and on the strength of this title 
to the house and the site he claimed to 
recover possession of both. The super- 
structure was purchased by the plaintiff 
on May. 5, 1934, and immediately there- 
after, on the strength of this purchase, in 
Court auction, of tha superstructure, he 
instituted a suit for ejecting the defend- 
ants, namely, O. S. No. 846 of 1934. In 
that suit the lower Court held that the 
plaintiff had nct become, by reason of the 
purchase of the superstructure, the pur- 
chaser of the leasehold right of the 
_ defendants and that his only right was to 
pull down the superstructure and take 
away the material. That finding is res 
judicata as no appeal was filed from the 
judgment of the lower Court in that suit 
and it may be mentioned here that it was 
only a few days before the Judgment in 
that suit was pronounced that the site 
itself was purchased by the plaintiff on 
October 15, 1934. It is clear, therefore, 
that the plaintiff is not entitled by reason 
of his purchase of the superstructure in 
‘Court-aucticn in execution of a Small 
Cause Court decree, to eject the defendants 
and his claim to eject the defendants must, 
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therefore, be rested on the rights which he 
acquired by reason of the purchase cf the 
land itself from the owner, Abdul Huq. 
This is indeed clear from a considera- 
tion of s. 28, Presidency Small Cause 
Courts Act. In any case the matter is 
now res judicaia by reason of the decision 
of the lower Court in O. S. No. 346 of 
1934. A number of issues were framed 
by the lower Court in the present suits 
and the suit was decreed, all the issue 
being found against the defendanis and in 
favour of the plaintiff. In the present 
appeal by the defendants itis sufficient to 
consider only one question, namely, the 
question covered by Issue No. 2 in tbe 
Court below which runs as foliows: “Is the 
suit not maintainable for want of proper 
notice ? In order to determine this ques- 
tion, it is necessary to decide whether the 
defendants are tenants as defined by the 
Madras City Tenants’ Protection Act III of 
1922, because it is only under s. 11 of 
that Act that three months’ notice is 
required to be given before a suit for 
ejectment can be instituted against the 
tenant as defined in the Act. The word 
‘tenant’ is defined in that Act as follows: 
“Tenant’ means tenant ofland liable to pay rent 


-on it, every other person deriving title from him, 


and includes persons who continue in possession 
after the termination of the tenancy.” 


There can beno doubt that the defend- 
ants are ‘tenants’ as defined above, and 
this cannot be seriously questioned. They 
are tenants of land and the fact that the 
superstructure put up by them was sold 
in Court-anction does not terminate their 
tenancy. It cannot be pretended that 
because the superstructure is sold or burnt 
down, the tenancy ceases to exist, or that 
the tenancy under the Act becomes an 
ordinary tenancy. By virtue of the deci- 
sion in the former suit O. S. No. 346 of 
1934, it must be held as established bet- 
ween the parties that the lease-hold right 
of the defendants still inheres in the 
defendants in spite of the sale of the 
superstrncture. In other words itis clear 
that the defendants continued to be 
tenants even after ihe sale of the super- 
structure. This is res judicata. They were 
tenants within the meaning of the Act 
before the sale, and I do not seehow it 
can be contended seriously that the sale 
of the superstructure has the effect in law 
of changing the nature of the tenancy 
frcm a tenancy under the Act into an 
ordinary tenancy to which the Act does 
not apply. 

The Act nowhere contemplates aly 


256 
change in a tenancy to which it applies 
being brought about except in accordance 
with the provisions of the Act. The 
learned City ivil Judge appears to think 
that a tenant under the Act cannot be 
regarded as being really a tenant under 
the Act if he is not entitled to get com: 
pensation under ss.3, 4 and 5 of the Act, 
or is not entitled under s. 9 to compel the 
landlord to sell the land to him; and he 
concludes that where a tenant has no 
building of his own on the land, he 1s not 
a tenant within the meaning of the Act. 
This view is, in my opinion, clearly wrong. 
It is obvious that where a tenant has no 
improvements or building of his own, no 
Compensation can be due to him, or if he 
does not want to purchase the land, the 
question of compelling the landlord to sell 
the land does not arise. Whether the 
right to get compensation or to purchase 
the land exists or not, the tenancy under 
the Act remains, at least so far as s. 1l 
of the Act is concerned, which gives him 
the benefit of three months’ notice instead 
of notice for a shorter time under ihe ordin- 
ary law. The learned City Civil Judge's 
view, that the spiril of the Act shows that 
where the tenant has no improvements he 
cannot claim that three months’ notice 
should be given to him unders. 11 of the 
Act. is, in my opinion, not supported by 
any reason and certainly not supported 
by any authority. The provisions of s. ll 
are certainly provisions in favour of the 
tenant aod not in favour of the landlord, 
and to that extent it is cne of the benefits 
conferred ou the tenant by the Act, and if 
the defendants are tenants under the Act, 
they cannot be deprived of the benefit or 
the protection given by s 1l simply 
because they are not entitled to other 
benefits given by the Act. ven if by 
reason of certain circumstances the other 
benefits conferred by the Act may not be 
available to them, there is no reason to 
deny such benefits as are available to the 
tenant under the Act. 

I have, therefore, no doubt that this 
question, namely, whether the defendants 
are tenants within the meaning of the 
Act, must be answered in the affirmative. 
Section ll of the Act provides that no suit 
in ejectment shall be instituted until after 
tne expiration of three months after 
notice in writing has been given requiring 
the tenants to surrender possession. That 
such notice has not been given in the 
present case is admitted and therefore 
this suit for ejectment is not maintainable, 
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and on this ground alone the appeal has 
to be allowed. [It is, therefore, unnecessary 
to consider the question whether if the suit 
were maintainable the defendants would 
be entitled to proceed under s. 9 of the 
Act. The decree appealed from is set aside 
and the suit is dismissed with costs in this 
Court and in the Court below. 

A.D. Appeal allowed. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1173 of 1935 
February 26, 1937 
VENKATASUBBA Rao, J. 
KUPPIREDDIGARI LINGAREDDI: 
—PETITIONER 
versus 


PANDURU GURU SINGH—Oppositg 


PARTY 

Civil Procedure Code (Act V of 1908), O. XVII,r. 2, 
0. IX—Defendant absent— Judge declaring him ex 
parte and reserving judgment—Defendant immediately 
appearing and by wrongly believing that ex parte 
decree was made, applying for setting it aside— 
Judgment delivered on subsequent day—Defendant's 
petition dismissed on ground that no ex parte decree 
was passed —Defendant, held declared ex parte and 
O0. XVII, r. 2, applied. 

On the adjourned date the defendant did not 
appear and his Pleader reported that he had no in- 
structions. The Special Deputy Collector made a note 
to the effect that jadgment was reserved. Immediate- 
ly the defendant came to Oourt and filed a petition 
supported by an affidavit, praying that the ex parte 
decree passed against him should be set aside. The 
defendant filed this petition under the mistaken belief 
that a decree had already been passed. Judgment 
was delivered some day afterwards and it recited 
that the defendant bad been declared ex parte. The 
defendant's petition was treated as an application 
made to set aside the decree and the Court made the 
following order upon it: “As the suit was not 
decided ex parte, no petition lies for restoration. 
Petition dismissed” : 

Heid, thet the defendant was declared ex parte as 
the judgment itself showed and O. XVII, r. 2, Oivil 
Procedure Code, became -applicable. The effect of 
that provision was to apply the procedure laid down 
in O. IX to cases where there is default of appearance 
at an adjourned hearing. The lower Court, therefore, 
having declared the defendant ex parte, was wrong 
in saying that no petition was maintainable for the 
setting uside of the ex parte decree. 

Held, also, that the defendants had sufficient grounds 
for not appearing. 

C. R. P. from the order of the Special 
Deputy Collector, Chandragiri, dated March 
30, 1935. | 

Mr. P. Srikantan, for the Petitioner. 

Order.—It is unfortunate that the respon- 
dent does not appear, but on the material 
before me I must hold that the lower 
Court’s order is wrong. After some wit-- 
nesses had been examined, the case was 
adjourned to February 26, 1935. On that 
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day, as the order paper shows, the defend- 
ant did not appear and his Pleader 
reported that he had noinstractions, the 
Special -Deputy Oollector made a note to 
the effect that judgment was reserved. 
Immediately the defendant came to Court 
and filed a petition supported by an 
affidavit, praying that the ex parte decree 
passed against him should be set aside. 
In his affidavit he says that he had gone 
to Tirupathi in order to fetch his Vakil and 
by the time he could attend Court along 
with his witnesses, an ex parte decree had 
been passed. It is obvious that the defend- 
ant filed this petition underthe mistaken 
belief that a decree had already been 
passed. 

In fact, judgment was delivered ona 
subsequent day, namely, March 15, 1935, 
and it recites that the defendant had been 
declared ex parte on February 26. It is 
difficult to understand what happened subse- 
quently, but the defendant apparently filed 
no petition after the date of the decree 
for setting it aside. His previous petition 


dated February 26, 1935, seems to have - 


been treated as an application made to 
set aside the decree and the lower Gourt 
made the following order upon it on March 
30, 1935: “As the suit was not decided 
ex parte, no petition lies for restoration. 
Petition dismissed”. There can be no 
doubt, that in the circumstances I should 
regard, as the lower Court has done, the 
petition of February 26, as one filed for the 
setting aside of the ex parte decree. The 
defendant was declared ex parte as the 
judgment itself shows and O. XVII, r. 2, 
Civil Procedure Code becomes applicable. 
The effect of that provision is to apply the 
procedure laid down in O. IX, to cases 
where there is default of appearance at 
an adjourned hearing. The lower Court, 
therefore, having declared the defendant 
ex parte, 18 wrong in saying that no peti- 
tion lies for the setting aside of the ex parte 
decree. J am satisfied that the defendant 
had sufficient grounds for not appearing. 
The lower Court's order is reversed and 
the civil revision petition is allowed, but 
I make no order as to costs. The ex 
parte decree is set aside and the lower 
Court is directed to try the suit and dispose 
of it on its merits. 


ArD, Petition allowed. 
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RANGOON HIGH COURT 
First Civil Appeal Na 147 of 1936 
January 21, 1937 
RoBerts, O. J. AND Leaos, J. 
N. A. OARISTOPHER— APPELLANT 
VETSUS 
B. ©. GALLIARA— RESPONDENT 
Legal Practitioner—Relation with client—Nature 
of—Contract of service—Client asking him to do 
business, part of which is to start criminal pro- 
ceedings for defamation—Advocate, if should as- 
certain truth before entering into contract— 
Bargaining for services—~Propriety of. 
Where the relationship of Advocate and client 
subsists, an Advocate is always obliged to see that 
in addition to bis fair and just remuneration he 
does not use the privilege and responsible position 
for the purpose of putting money into his own 
pocket. But short of actual proved misconduct 
such as would occur if a person took advantage 
of some one who is incapable of entering into busi- 
ness relationships, itis entirely open for a pro- 
fessional man on first hearing the nature of the 
complaints made to him by his client to fix for his 
service any fee at which he may choose to value 
it. The client can accept the contract,or, if he 
thinks the fee is exorbitant, can go elsewhere. 
is true that circumstances might arise in which 
the consideration for the service rendered would 
be so glaring that there might bs presumptive 
evidence of an intended fraud; but in a case 
where a person, who is said by an independent 
witness to be normal, goes to an Advocate's offics 
and enters into an agrement with him for re- 
muneration in order to do business, part of which 
isthe taking of criminal proceedings against some 
one whohad defamed him, it is no part of the 
Advocate's duty to examine the defamatory matter 
but, assume it fo be true and use the truth of it 
as a ground for taking special care not to enter 
into any contract with his prospective client 
without taking independent advice. When a con- 
tract for services has been concluded, a relationship 
is called into being which imposes special obliga- 
tions, butat the outset both clent and Advocate 
can bargain for services in such methods as they 
may deem proper. 
F. C. A. against the decree of the High 
Court, dated August 17, 1936. 
Messrs. Cowasjee and Rodrigues, for the 
Appellant, 
Mr. Maung Pu, for the Respondent. 
Roberts, ©. J.—This is an appeal 
brought by Mr. N. A. Christopher, an 
Advocate of this High Court, from a judg- 
ment of Ba U, J., by which the learned Judge 
ordered an account to be taken by the 
Taxing Master asto what was due to him 
(the plaintiff) for services renderedin a 
professional capacity. The plaintiff had 
sued under an agreement which he alleged 
he had entered into with the defendant for 
the recovery of Rs. 5,000, the payment of 
Rs. 1,300 of which was waived by the 
plaintiff and the payment of Rs. 100 of 
which had been received by him and 
appropriated to the debt, the balance of the 
debt sued for being Rs. 3,600. 
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It appears that the respondent isa 
young man who fell out with his family to 
such an extent that his mothér-and bro- 
ther, on what grounds we are not fully 
aware, ventured to publish in the press 
statements that he was of unsound mind. 
The dispute between them related in part 
to a share in the partition of joint Hindu 
family estate and in part tothe question 
of a motor car of which the joint family 
had become possessed but which it was 
alleged was the property of the defendant: 
and the defendant came to Rangoon and 
stayed with a Mr. Ashraff who, he said 
was a friend of his and who advised him 
to take legal advice in taking action 
against his relatives. Accordingly these 
two persons saw Mr. Hignell who is the 
manager of the Ensign Motors, Rangoon, 
and is a responsible businessman in this 
city against whom no kind of allegation 
was, or so faras this Court is aware, could 
be made. He said that he knew the 
defendant, that Ashraff brought the defen- 
dant to see him, and the defendant said 
he had had trouble with his family and 
asked advice. As Mr. Hignell was igno- 
Tant of legal proceedings, he suggested that 
they should first talk over it together and 
that then Mr. Christopher, who was the 
Advocate usually employed by Mr. Hig- 
nell’s firm, should take up the case. There 
was no suggesticn made by Mr. Hignell in 
his evidence that the defendant was other 
than normal; indeed he said in terms 
“he did not strike me to be weak- 
minded: he was just a normal young 
man. Mr. Ashraff says Mr. Hignell and 
the defendant thereupon went round 
to see the plaintiff, and Mr. Ashrafi’s 
evidence is: 

“The defendant said he wanted to file a case against 
his brother, his uncle and his mother. ` He told Mr. 
Christopher that he would pay Ra, 5,000 if the case 


was settled outside the Court or Rs. 10,000 if the case 
had to be filed.” 


Mr. Hignell's version was that if the 
case went to Court the fee should be 
Rs. 10,000 and if it was settled out of 
Court the fee should be Rs. 5,000. He 
says that there was little argument about 
the fee: the defendant asked him whether 
Rs. 10,000 was reasonable; Mr. Hignell 
did not, know but thought that in view of 
the estate the fee was probably reasonable 
and Mr. Christopher explained the amount 
of work which would be involved and a 
settlement was arrived at. Mr, Cristopher 
himself says : 

“It was agreed thatthe fee for doing everything 
apart from the partition suit was to be Rs. 5,000 
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and if the partition suit was filed, the fee was to 


‘ be Rs. 10,000." . 


. The Rs. 5,000 included appearances in 
two criminal cases, a four-day visit to 
Mandalay and also taking instructions on 


cther matters. WLen ithe plaintif 
returned from Mandalay, he found that 
the defendant and his family had 


entered into a compromise, and acecrd- ° 
ingly since it was not necessary for a suit 
to be filed and he had himself visited 
Mandalay and tuken acticn in relation to 
matters which were the subject of the 
compromise, he might have felt, I think, 
entitled toinsist upon the payment of the 
Rs. 5,000 which had been stipulated. 
However, he did not do that but wrote a 
letter saying that in view of the work 
which he had done he would ask for 
Rs. 3,700. The only reply he appears to 
have had was the somewhat contemp\uous 
letter offering him Rs. 100 for his services, 
a fee which from the standpoint of any 
professional man of high reputation and 
good ability would be regarded as almcst 
insulling for all the work ke had done. 

The learned Judge who tried the case 
heard the evidence of these three witnesses 
and says in his judgment that he was con- 
vinced they were speaking the truth. It 
is undeniable that Mr. Cristopher wonld 
not have taken up work of this character 
unless he had made a firm agreement with 
the defendant by which he could be per- 
sonally recouped, and it is fortunate for 
him in the light of subsequent circum- 
stances that he had present in the cffice 
not only Mr. Ashraff but Mr. Hignellas 
well. The learned Judge has not said that 
he disbelieves those witnesses, but has 
formed the view, on what evidence it is 
difficult for me to discover, that there was 
some kind of misunderstanding belween 
the parties. He asked Mr. Ashraff ques 
tions and Mr. Ashraff said that there was 
to be Rs. 10,000 paid if a partition suit 
had to be filed and the suit was won: 
there was no stipulation as to what was 
to happen ifthe suit was lost, and if Mr. 
Cristopher managed to effect a settle- 
ment and got the defendant's share oul- 
side the Court, he was to get Rs. 5,000. 
This version was given by the witness, 
who was a great friend of the defendant, 
not.in evidence-in-chief but in answer to 
question later on put to him by the 
learned Judge. The learned Judge asked 
am “If Mr, Christopher did not have todo any 


work for the purpose of effecting a settlement bet- 
ween the defendant and his family and if the defend- 
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ant did not get any share, then I take it he was not 
to get Rs. 5,000? 


A. There was no stipulation like this. 
Q. Whether Mr. Obristopher did any work or not 


in the way of effecting a settlement was he to get 
Rs. 5,000? 


A. Idon't mean that.” 
The witness continued: 
“If the defendant came to an amicable settlement 


with his family Mr. Christopher was to get his 
Rs. 5,000.” 


That is theeffect of Mr. Ashraff's evi- 
dence, and it is clear that the defendant 
did come to an amicable settlement with 
his family, and came to it only after the 
plaintiff had substantially done all that the 
could have done on the defendant's behalf. 
In the absence, therefore, of any question 
of undue influence the Court will have to 
give effect to the contract which was 
arrived at between the parties, but itis 
a matter of some importance to see whe- 
ther there is any ground for the sugges- 
tion of undue influence, and in fairness to 
a member of a learned and honourable 
profession we must examine closely what 
has been said in relation to this matter. 

First of all it was not pleaded as part 
of the defence that undue influence was a 
ground of avoidance of payment of the fee 
which was claimed by the plaintiff for 
‘his professional service. I have no doubt 
that the absence of such a plea was dicta- 
ted by right considerations. Where the 
relationship of Advocate and client sub- 
sists, an Advocate is always obliged to see 
that in addition to his fair and just remu- 
neration he does not use the privilege 
and responsible position for the purpose of 
putting money into his own pocket. That 
obligation is one expressed in varying 
phraseology which has been repeatedly 
referred to by the Courts, but short of 
actual proved misconduct such as would 
occur if a person took advantage of some 
one who is incapable of entering into busi- 
ness relationships, it is entirely open for a 
professional man on first hearing the 
nature of the complaints made to him by 
his client to fix for his service any fee at 
which he may choose to value it. The 
client can accept the contract, or, if he 
thinks the fee is exorbitant, can go else- 
where. It is true that circumstances 
might arise in which the consideration for 


the service rendered would beso glaring 


that there mignt be presumptive evidence 
of an intended fraud ; but in a case where 


a person, who said by an independent 
witness to be normal, goes to an 
Advocate’s 


office and enters int an agree- 


mént with him for remuneration in order 
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to do business, part of which is the taking 
of criminal: proceedings against some one 
who had defamed him, it is no part of the 
Advocate's duty to examine the defamatory 
matter but assume it to be true and use 
the truth of it as a ground for taking spe- 
cial care not to enter into any contract 
with his prospective client without taking 
independent advice. Without putting 16 
too highly I think that the trial Judge 
went much too far in his suggestions as to 
the duty of an Advocate towards a pros: 
pective client. When a contract for ser- 
vices has been concluded a relationship 
ig called into being which imposes special 
obligations, but at the outset both client 
and Advocate can bargain for ser- 
vices in such methods as they may deem 
proper. 

In this conneetion I think it right to say 
that there has not been a scintilla of evi- 
dence that Mr. Cristopher, the appellant, 
behaved otherwise than with perfect pro- 
priety throughout. Indeed his action In 
offering to forego part of his fee by reason 
of the fact that the work he had done did 
not, in his view, justify him in claiming the 
whole of the Rs. 5,000 was an act of 
generosity, I hopa not uncommon in the 
profession, but at any rate worthy of its 
best traditions. In these circumstances in 
my opinion this appeal should be allowed 
with costsin both Courts. 

Leach, J.—I agree. 


N. Appeal allowed. 
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Adverse possession—Suit for declaration of title 
under 0. XXI, r. 63, Civil Procedure Code (Act V of 
1908) —Plainttjf wrongly dispossessed during pendency 
—Plaintiff not taking steps to amend original plaint 
nor instituting fresh sutt within 12 years of such 
dispossession — Possession, tf becomes adverse— 
Decision in suit in favour of plaintif, if affects 
adverse possession. 

Where during the pendency ofa suit under O. XXI, 
r. 63, Oivil Procedure Code, for a declaration of the 
plaintiff's title to a certain property, the plaintiff is 
wrongly dispossessed of the property, and if in the 
meantime adverse possession commenced to run 
against him, it is hig duty to protect himsalf either 
by amendment of his original suit or by instituting 
a fresh suit “which would be stayed, pending the deci- 
sion of the first suit, Wherehe takes no steps within 
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twelve years to obtain possession of the property of 
yo 
which he has been wrongfully deprived, the possession 


would be adverse and a decision in the declaratory - 


suit in his favour would not affect the adverse posses- 
sion. 


[Case-law discussed. ] 

F. O. A. from the decree of Senior Sub- 
Judge, Ferozepore,; dated November 6, 
1935. 

Messrs. J. N. Aggarwal and Jhanda 
Singh, for the Appellant. 

Messrs. Achhru Ram Bhagwan Das, for 
the Respondent. 

Addison, J.—This suit was brought by 
His Highness the Maharaja of Faridkot 
for recovery of the sum of Rs. 10,067-2 9 
against Messrs. Kam Lal and Shiv Ram, 
Advocates of Ferozepore. The history of 
the case is fully detailed in Brij Indar 
Singh v. Lala Kanshi Ram (1) and Maharaja 
of Faridkot v. Anant Ram (2) and will be 
restated here so far as is necessary. A Mr. 
Coates sold the suit property in Ferozepore 
Cantonment to the Agra Bank, Lahore, by 
means of a sale-deed, dated January 17, 
1595. Maharaja Bikrim Singh, the prede- 
cessor-in-title of the present plaintiff, pur- 
chased it from the Bank on September 27, 
1897, benami, in the name of Kanwar 
Gajindar Singh. Certain creditors of Mr. 
Coates -had the property attached in exe- 
cution of a decree against Mr. Coates, 
whereupon Maharaja Balbir Singh, son of 
Maharaja Bikrim Singh, put in an objec- 
tion against the attacnment on the ground 
that the property was his and did ‘not 
belong to Mr. Coates. This objection was 
dismissed by the executing Court on 
April 24, 1903. After this on June 16, 1303, 
Maharaja Balbir Singh instituted a suit 
under the provisions of s. 283 of the old 
Civil Procedure Code, which corresponds 
to O. XXI, r. 63, of the new Civil Procedure 
Code. ‘I'he is no essential difference in the 
two sections. This suit was dismissed 
by the then District Judge of Ferozepore 
on March 16, 1908, on the ground that it 
had abated. Against this order Maha- 
raja Brij Inder Singh preferred ‘appeal 
in the Chief Court which was dismissed 
‘on January 20,1911. On July 1, 1911, the 
Maharaja applied for leave to appeal to 
His Majesty in Council, and this was 
granted on April 30,1914. By order of the 
Privy Council, dated July 19, 1917, the 


(1) 104 P R 1917; 42 Ind. Cas. 43; A I R 1917 P O 156; 
441 A 218; 49 O 94; 33M LJ 486; 22M L T 362;6 L 
W 592%; 126 PW kR 1917;15 AL J 777; 19 Bom.L R 
868; 3 P L W 313; 26 O L J 572; (1917) M W N Bil; 
920 W N 169; 127 P L R 1917 Q ©). 

(2) 10 Lah. 447; 114 Ind. Oas. 6%; A I R 1929 Lah. L; 
31 PLR 521; Ind. Rul, (1929) Lah, 222, 
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appeal was accepted and the suit remand- 
ed for trial on the merits. Their Lord- 
ships’ decision is reporied in Brij Indar 
Singh v. Lala Kanshi Ram (1). There 
after the suit was again dismissed by the 
Subordinate Judge, First Class, Feraze- 
pore, on June 12, 1920. An appeal was 
preferred from this decision which -was 
decided on Octobor 15, 1928, see Maharaja 
of Faridkot v. AnatRam (2). This Court 
accepted the appeal and decreed the suit 
holding that the property attached in 1901, 
belonged to the Maharaja and not to Mr. 
20ates. 

In the meantime, after the appeal of 
the Maharaja had been dismissed on Jan- 
uary 20, 1911, by the Chief Court of the 
Punjab and before the application for 
leave to appeal to His Majesty in Council 
had been put in on July 1, 1911, the pro- 
perty was sold in execution of the decree 
of the creditors of Mr. Coates on May 31, 
1911, the sale certificate being granted on 
June 30, 1911. Possession was given to 
the auction-purchasers, who are the present 
defendants by the District Judge, Feroze- 


‘pore, on August lt, 1911. The retainers 


of the Maharaja seem to have taken 
back possession and there were criminal 
proceedings instituted by the auction-pur- 
chasers under the provisions of s. 145, 
Criminal Procedure Code. In those proceed- 
ings possession was again given to the auc- 
tion purchasers by a Magistrate, ‘First 
Olass, on February 8, 1912. It must thus 
be taken that the purchasers were given 
possession on August 14, 1911. ‘They lost 
for a ‘brief period 


uever disturbed, on February 8, 1912, 
In the meantime, the property was required 
by Government for a public purpose and. 
it was accordingly acquired’ under the pro- 
visions of the Land Acquisition Act, the 
date of the Collector's award being Decem- 
ber 8 1926.. The sum awarded was 
Rs, 12,414, this amount being taken by 
the defendants half and half. ‘The plaint- 
iff, having succeeded on October 19, 
1928, in his suit instituted under the 
provisions of s. 233 or O. XXI, r. 63, Civil 
Procedure Code, instituted this suit on 
July 7, 1930, against the auction-purchasers 
for recovery of the sum of Rs. 12,414, award- 
ed by the Collector, together with interest 
amounting to Rs.  2,603-2-9, total 
Rs. 15,067-2-9. During the pendency of this 
suit, one of the defendants, Ram Lal enter- 
ed. into a compromise with the plaintiff, as 
a result of which the suit was dismissed 
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so far as he was concerned. It continued, 
Owever, against Mr. Shiv Ram to the 
extent of one half that is for recovery of the 
sum of Rs. 7,533 9-44 This suit has been 
dismissed and the Maharaja has appealed. 
Various defences were raised, but most 
of them are no longer in dispute. The 
trial Court held that Mr. Coate’s decree- 
holders were not necessary parties, that 
the desision in the suit, instituted under 
the provisions of s. 283, Oivil Procedure 
Code, bound the auctionspurchasers though 
they were not parties to it, that the decision 
in the suit instituted by the Maharaja in his 
personal capacity on May 18, 1912, did 
not, affect the decision in this case, that 
the principle of lis pendens applied to the 
auction-sale though it was an involuntary 
transfer, that the plaintiff's right to the 
property was not affected by the gale in 
favour of the defendants at the time when 
it took place and finally, however, that 
the suit was barred by time, possession 
having been adverse frem the date when 
possession was taken, that is, either from 
August l4, 1911, or February 8, 1912. 
It was on the last finding that the suit 
was dismissed. 
- The arguments before us have been con- 
fined to the question as to whether posses- 
sion has .been adverse since 1911 or 1919, 
and it was admitted that if this is so, the 
suit is time-barred. At the time when the 
suit under s. 253, Civil Procedure Code, was 
instituted, a suit fora declaration did lie 
andon the authority of Hurmat Ali Shah 
v. Tufail Muhammad (8), the plaintiff could 
continue his declaratory suit in spite of the 
sale in 1911. The question is whether he 
could have.amended his first suit after 1911 
so as to include consequential relief against 
the auction-purchasers or instituted a fresh 
suit against them, which would have de- 
pended on the result of the first suit. If 
e could, there can be no question but 
that the present suitis time-barred. The 
decision of this Court in Maharaja of 
Faridkot v.: Anant Ram (2), was merely 
tothe effect that in 1903 the property be- 
longed to His Highness the Maharaja. 
This merely emphasized that the property 
was wrongfully sold in 1911. Normal- 
ly, therefore. possession would be 
adverse from 1811 or 1912 unless it can be 
held that there wus no other remedy open 
to. the Maharaja except to continue his 
suit, instituted in 1903 under the provi- 
sions of s. 283, Civil Procedure Code. There 


(3) 16 Lah, 729,156 Ind. Oas. 830; AI R19 
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is ample authority for the proposition that 
in a suit instituted under the provisions of 
s. 283, or O. XXI, r. 63, the plaintiff can 
sue any person who in the meantime after 
the rejection of his objections has come 
to have any interest in the disputed 
property, including the auction-purchasers. 
This was so held in Tulsi Das v. Shiv Dut 
(4) while Kishori Mohan Raiv. Harsook Das 
(5), lays down the same proposition, 


In Sadu Raghu v. Ram Govind (6), it 
was said that there is nothing in the words 
of s. 283, Civil Procedure Code, to limit 
the party unsuccessful in the attachment 
proceedings to a suit for a mere declaration 
of his alleged right. He is at liberty to 
pray, in the same suit, for consequential 
relief to which he may be entitled. It was 
held in Abdul Aziz v. Alliance Bank of 
Simla(7), that a suit under O. XXI, r. 63, 
is of a comprehensive character and the 
plaintiff can establish therein the claim 
made by him in the execution proceedings 
as well as other consequential relief, while 
a Full Bench of the Madras High Oourt 
held in Basivireddi v. Ramayya (8), that 
the words “to establish the right which 
he claims to the property" which occur in 
O. XXI, r. 63, Oivil Procedure Code, are 
wide enough to cover not only a suit for 
a declaration but also one for relief con- 
sequential on such declaration. It is un- 
necessary to refer to other authorities on 
the point. It follows that, if anything fur- 
ther has been done before the suit of the 
plaintiff instituted under the provisions of 
s. 283, or O. XXI, r. 63, the plaintiff claim- 
ant can sue in that suit not only for a 
declaration as to his right but for further 
relief against the acts which have been done 
to his prejudice before the suit is instituted. 
That being so, it would seem to follow that 
a suit which was instituted before any 
prejudicial acts have been done can be 
converted by amendment into a sult to pro- 
tect the plaintiff against those acts when 
those acts take place, and that in any case 
the plaintiff can certainly institute a fresh 
suit to protect himself against those subse- 
quent acts even although that fresh suit 
would be decided after the suit for a mere 
declaration had been decided and would 


(4) 9 Lah. 167; 103 Ind, Oas. 763; A I R 1927 Lah. 
631; 29 P L R 375. 

(5) 12 0 696. 

(6) 16 B 608. 

(7) 13 Lah. 113;1382 Ind. Cas. 215; A I R1931 Lah. 
483; 33 P LR 345; Ind. Rul. (1931) Lah. 351. 

(8) 40 M 733; 36 Ind. Cas. 445; A IR 1917 Mad. 393; 
31 M LJ 394; (1916) 2 M W N 207; 4 L W 300 @ B.) 
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aoe upon the declaratory decree grant- 
ed. 

Reliance, however, was placed by the 
learned Counsel appearing for the appellant 


upon Akbaralli Mir Inayatalli v. Abdul. 


Aziz (9). In tbat case the defendants had 
brought a suit against the plaintiffs for a 
declaration that they were entitled to a half 
share in the right to manage a devasthan 
property. The plaintiffs then pleaded that 
they were solely entitled to the manage- 
ment as they were in adverse possession for 
over 12 years prior to the suit. It was, 
however, held that the plaintiffs’ adverse 
possession commenced only from 1885, and 
a decree declaring the joint management of 
the plaintiffs and the defendants was pass- 
ed on July 7, 1896. After the decree, the 
plaintiffs remained in possession and the 
defendants took no active step to execute 
the decree in their favour until they were 
let into possession by the Collector's order, 
dated August 1, 1908. The plaintiffs there- 
upon brought a suit in 1912 to establish 
their sole right to manage the devasthan 
property and contended that by non execu- 
tion of the decree in the suit of 1893 they 
became entitled to tack on the period of 
adverse possession before the date of that 
decree to the period after the decree there- 
by acquiring an absolute title by adverse 
possession It was held that the decree in 
Suit No. 96 of 1893 put an end to adverse 
possession on July 7, 1896, and that, though 
the execution of that decree was barred, 
the right remained and therefore the plain- 
tiff could not get absolute title by adverse 
possession. There are, however, numerous 
authorities which have dissented from what 
is laid down in the above decision. In 
Jaimni Das v, Phullakhan (10), Akberalli 
Mir Inayatalli v. Abdul Aziz (9), was not 
followed and it was held that a decree not 
accompanied by actual effective assertion 
of rights and taking possession of those 
rights does not help to stop adverse 
possession running. In Mulchand Chou- 
thmal v. Hira Bai (11), the same pro- 
position was laid down and Akberalli Mir 
Jayatalli v. Abdal Aziz (9), was not fol- 
lowed. In Singaravelu Mudaliar v. Chokka 
Mudaliar (12), a Division Bench dissented 


(9) 44 B 934; 58 Ind. Cas. 96; A I R 1920 Bom. 61; 22 
Bom. LR $16. 

(10) AI R 1930 Lah. 472; 129 Ind, Cas. 703; 31PL R 
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from the decision in Akberalli Mir Inayat- 
alli v. Abdul Aziz (9), and held that a 
judgment, of a Court, declaring that a 
party in possession of immovable property 
has no title to it, has not effect of inter- 
rupting the continuity ofhis adverse pos- 
session as against the real owner. There. 
are numerous other authoritieson this point 
such as Hans Raj v. Maulu 63 Ind. Cas. 881 
(13), a decision of a Division Bench of this 
Court, Bahawal v. Ghulam Muhammad (14), 
another decision of a Division Bench of this 
Court Pinhia Valapil Ayissa v. Lakshmana 
Prabhu 9 Ind. Cas. 795 (15), a decision of a 
Division Bench of the Madras High Court, Ba- 
baji Akoba v. Dattu Laxman (16),and Mahom- 
med Tahir v. Bechey Lal (17), It follows that, 
though the decision of this Court in Maharaja 
of Faridkot v. Anant Lal (2), to the effect 
that the property in 1903 belonged to the 
Maharaja, is binding upon the auction- 
purchasers, although they were not parties, 
by the principle of lis pendens, it is not a 
necessary consequence of that decision that 
adverse possession which had commenced 
to run, was interrupted by that decision. 
The question seems to beset at rest by 
the decision of their Lordship of the Privy 
Council in Subhaiya Pandaram v. Moham- 
med Mustafa Maracayar (18). That was 
a suit instituted by the appellant-plaintiff 
to recover, as against a purchaser under 
an execution sale and those who claimed 
under him, certain property which had by 
two deeds, dated February 21, 1890, and 
December 13, 1894, been devoted to charit- 
able purposes. The first of these two docu- 
ments declared that the heirs of the settlor 
in the order of primogeniture should be 
trustees and conduct the said charities. The 
settlor died in 1895, leaving him surviving 
his widow and Arunachellam, bis only son. 
Arunachellam was the father of the plain- 
tiff-appellant and became trustee of the 
charity under the deeds referred to. He 
became involved in debt and one of his 
creditors sued him, obtaining a deeree in 
execution of which the endowments of the 
charity were attached. The plaintiff, whe 


13) 63 Ind. Cas. 881. 
(14 A I R1929 Lah. 524; 117 Ind, Oas. 808; Ind. Rul. 
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was then a minor, applied through his 
grandmother, the settlor’s widow, to the exe- 
cuting Court, objecting tothe attachment. 
This objection was dismissed on the ground 
that during ths life-time of the appellant's 
father Arunachellam, who succeeded as 
trustee upon the death of the settlor, the 
plaintiff had no locus standi. This was in 
1897. In the same year, a regular suit was 
instituted by the minor, acting through 
the same next friend, his grandmother, 
seeking to establish the validity of both 
deeds. It is not clear whether this suit 
was brought under the provisions of s. 283, 
Civil Procedure Code, or was an ordinary 
suit for a declaration as to the trust property 
but it would seem that this makes no 
difference, as the nature of the suits would 
have been the same. Whilst this suit was 
pending (in fact a decree was not passed 
in it till December 31, 1904) tha property 
was brought to sale under the decree 
against the plaintiffs father, Aruna- 
chellam, on March 22, 1898. It was per- 
chased by one Maracayar. The sale was 
confirmed on August 11, 1898, and deli- 
very of possession was made to the pur- 
chaser. From that day the purchaser and 
those claiming under him had been in 
uninterrupted possession. The regular suit 
was decreed hn December 31, 1904, it 
being declared that the properties, includ- 
ing those seized under the execution sale, 
formed a trust for the purpose specified in 
the deed. The auction- purchaser Maracayar 
after his purchase had applied to be joined 
asa defendant in that suit and his applica- 
tion was granted. The plaintiff-appellant 
came of age on August 6, 1910, and peti- 
tioned the District Oourt on November 9, 
1911, for leave to bring a suit to remove his 
father Arunachellam from the office of 
trustee. This leave being granted, he 
instituted a suit for removal accordingly, 
and on July 21, 1913, obtained a decree 
removing Arunchellam, the plaintiff appel- 
lant succeeding him as trustee. 

The plaintiff-appellant then brought the 
suit which came before their Lordships of 
the Privy Oounzil, on July 23, 1913, to 
recover the property. Both Courts in India 
decided against the plaintiff appellant and 
their Lordships agreed with this decision. 
They said that there was no doubt that 
whatever period of limitation be assigned, 
the full period had run before these pro- 
ceedings were instituted, unless it could be 
alleged that by virtue of the regular suit, 
to which the auction-purchaser was a party 
on his own application, there was some 
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interraption in the pericd. It was con- 
tended before their Lordships in that case 
that the decision in the regular suit of 
1897 acted as res judicata and prevented 
the auction purchaser and his successors 
from asserting that the property was their. 
(The only difference between that case and 
the case now before us is that the auction- 
purchasers before us were not parties to 
the first suit, The claim before their Lord- 
ships, therefore, was that the first suit acted 
as res judicata and the. claim before us is 
that under the principle of lis pendens 
the decision of the first suit was effective 
against the auction-purchasers who were 
not parties). Their Lordships then went 
on to say that they did not think that the 
decree had that effect. At the moment 
when it was passed, the possession of the 
purchaser was adverse, and the declaration 
that the property had been properly made 
subject to a trust disposition, and, there- 
fore, ought not to have been seized, did not 
disturb or affect the quality of the auction- 
purchaser's possession ; it merely emphasiz- 
ed the fact that it was adverse. No fur- 
ther step was taken in cousequence of that 
declaration until fresh proceedings were 
instituted when it was too late. l 

It is impossible to distinguish this deci- 
sion of their Lordships of the Privy Coun- 
cil from what has occurred in the present 
ease. Itis true that the proceedings were 
delayed in the Courts but the fault seems fo 
have been as much that of the plaintiff as 
of anyone else. He could continue with 
his declaratory suit and obtain the declara- 
tion he sought but, if in the meantime 
adverse possession commenced to run 
against him, it became his duty to protect 
himeelf either by amendment of his original 
suit or by instituting a fresh sult which 
would have been stayed, pending the deci- 
sion of the first suit. When the case was 
remanded for re-trial in 1917 by their Lord- 
ships of the Privy Council, he could then 
have amended his suit; for he was well 
within limitation. Limitation expired in 
1923 or 1924, when the property had not 
been acquired by Government. It was for 
the plaintiff to protect himself further and 
not merely to go on within his declaratory 
suit. A hypothetical case might here be 
stated. A plaintiff has sued for declaration 
of his title on the ground that a cloud 
has been cast upon it by a certain act. 
While that suit is pending, actual posses- 
sion is taken of the property by the defen- 
dant by a wrongful act. The declaratory 
suit continues, asit can, and the plaintiff 
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is successful, but he takes no steps within 
twelve years to obtain possession of the 
property of which he has been wrongfully 
deprived. 

On the authorities a suit brought after 
twelve years from the date of dispossession 
would be time-barred. Similarly, a plain- 
tiff sues for a declaration as to his right 
in certain properties or for possession 
thereof. The suit is delayed. It will be 
necessary for him to institute the neces- 
sary rent suits against tenants of the pro- 
perty or they will be barred by time. It 
may be that these rent suits would have to 
be stayed, pending the decision of the title 
suit, but that consideration does not affect 
limitation. It follows, therefore, that in 
the present case the Maharaja should have 
taken steps to protect himself from the 
act of wrongful possession taken in 1911 
or 1912 by the auction-purchasers. His 
declaratory decree obtained In 1928 merely 
emphasized the fact that that possession 
was wrongful and adverse. The plea that 
the fault was due to delay in the Courts 
‘cannot be listened to. He could have 
protected himself as already indicated but 
he took no steps todo so. The declara- 
tion given in 1928 did not affect the ques- 
tion of adverse possession. It only declared 
that the property belonged to the Maha- 
raja in 1903 and was still his when it was 
sold in 1911 and wrongful possession taken 
thereof. For the reasons given we dis- 
miss the appeal with costs. 

D. Appeal dismissed. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1097 of 1935 
February 5, 1937 
VARADACHARIAR AND KING, JJ. 
A. SUBRAMANIA AYYAR—Petirioner 
versus 
S. MEENAKSHISUNDARAM 


CHETTIAR AND ANOTHER—RESPONDENTS 

Provincial Insolvency Act(V of 1920), ss. 34 (2), 
28 (7)—Debts barred by limitation on date of adju- 
dication but not barred on date of petition— Whether 
provable ininsolvency—Doctrine of relation back— 
Applicability. 

ere acreditor madean application praying that 

the respondent’s debts admitted by the Official 
Receiver may be expunged from the Schedule on 
the ground that the remedy by suit for those debts 
had become barred by limitation .before the date of 
the order of adjudication though the respondents’ 
claim could have been enforced in a Court of law 
on the dateof the presentation of the insolvency 
petition : 

Held, that the debts'could be proved in insolvency 
under s. 34 (2), Provincial Insolvency Act, by reason 
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of the doctrine of ‘relation back’ which doctrine 
must be held to govern the interpretation of the 
expression, ‘order of adjudication’ occuring in s. 34 
(2). Sivasubramania v. Theethappa (2) and Nizam 


yv. Babu Ram (3), followed. Byramji Bomanji v. 
Oficial Assignee, Bombay (4), Sankaranarayana 
Ayyar v. Alagiri Ayyar (5) and Rachamedugu 


Rangiah v. Appajt Rao (6), referred to. 

Petition under s. 75 (1) of Act V of 1920, , 
praying the High Court to revise the order 
of the District Court of Tinnevelly, dated 
February 14, 1935, and made in Civil Mis- 
cellaneous Appeal No. 28 of 1933 preferred 
against the order of the Court of Additional 
Suhordinate Judge of Tinnevelly, dated 
March 14, 1933, and made in I. A. No. 209 
of 1932 (in I. P. No. 14 of 1928, Sub-Oourt, 
Tinnevelly). 

Messrs. T. Krishnaswamy Ayyanger and 
S. K. Narasumachaiar, for the Petitioner. 

Messrs. A. Swaminatha Ayyar and S. 
Niyagaraja Ayyar, for the Respondents. 


Veradachariar, J.—This Civil Revision 
Petition (under s. 73 of the Provincial 
Insolvency Act) arises out of an application 
praying that the Respondents’ debts which 
were admitted by the Official Receiver may 
be expunged from the schedule. The 
matter has been dealt with in the Courts 
below on the assumption that the Res- 
pondentes’ claim could have been enforced in 
a Court of law on the date of the present- 
ation of the insolvency petition but that the 
remedy by suit had become barred by 
limitation before the date cf the order of 
adjudication. The case has been argued 
before us on the same assumption. 
Section 34 (2) of Act V of 1920 provides 
that all debts to which the insolvent is 
subject when he is adjudged an insolvent, 
(etc., shall be debts provable under the Act. 
The Courts below have upheld the Res- 
pondents’ contention that in view of the 
provision in s. 28 (7) as to ‘relation back 
the “criterion date was the date of filing 
of the petition”; in support of the conclusion 
they have relied on Venkata Hanumantha 
Rao v. Yerugulapati Gangayya (1), where 
it was held that a petition duly filed by a 
creditor might under s. 16 be allowed to 
be continued by another creditor whose 
claim might (if a suit were necessary) have 
become barred between the date of the 
presentation of the insolvency petition and 
the date of the ‘substitution. The trial 
Court further relied on the use of the ex- 
pression “the commencement of the insol- 
vency” inthe course of the judgment in 


1) 51 M 594; 110 Ind. Cas, 611; (1928) M W N 391; 
al R 1928 Mad, 608; 55 M L J 168; 28 L W 304. 
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Sivasubramania v, Theethappa (2). The 
latter case is clearly distinguishable; but 
as regards the former case, it cannot be 
denied that the reasoning on which the 
decision has been based affords support 
to the respondent’s contention, though it is 
perhaps possible to justify the decision on 
‘a different ground, tiz, that the petition 
filed bya creditor must be regarded as a 
kind cf representative proceeding and that 
the other creditors are in a sense parties 
thereto even from the outset. 

There are two decisions in point, one of 
the Lahore High Court under the Provincial 
Insolvency Act Nizam v. Babu Ram (3) and 
the other of the Bombay High Court under 
the ‘Presidency Towns Insolvency Act 
Byramji Bomanji v. Official Assignee, Bom- 
bay (4), and they support the conclusion 
arrived at by the Courts below. In Sankara- 
narayana Ayyarv. Alagiri Ayyar (5) and 
Rachamadugul Rangiah v. Appajt Rao (6), 
there are observations to the effect that on 
the ground of principle if not also as a 
matter of continuation of the relation 
back dcctrine must be held to govern 
the interpretation of the expression 
‘order of adjudication’ occurring in some 
of the later sections of the Act. In Achuta 
_Ramayya v: Official Receiver, East Goda- 
vari (7), both the learned Judges expressed 
the opinion that the restriction imposed 
by cl. 2 cfs. 28 on the institution of suits 
by creditors must in view of s: 2817) be 
held to relate back to the date of the 
presentation of the petition; and if this 
were the correct view, it would only be 
logical to hold that eyen for. purposes of 
s. 34 (2) the same is the material date 
(cf Harrison v. Kirk (8).) 

Having heard the point fully argued 
we think it right to say that if the 
matter were res integra we should 
have hesitated to come “to the conclu- 
sion reached or suggested in the cases 
above referred to. The scheme of the 
English Bankruptcy Law since 1489 is to 


(2) 47 M 120; 75 Ind Cas. 572;45M L J 166; 18 L 
W £36; (1923) MW N 895; A IR1924 Mad. 163. 

(3) 14 Lah. 730; 143 Ind. Cas. 175; Ind. Rul, (1933) 
Lah, 319; 34 PL R 464; A IR 1933 Leh, 688. 

(4)A IR 1°36 Bom. 130; 161 Ind, Cas. 736; 38 
Bom. L R71; 8 R B 362; 60 B 444. 

35M L J 296; 49 Ind. Oas. 283; (1918) MW N 
487; 24M L T 149;8L, W 281, 

(6) 50 M 300; 99 Ind. Cas, 241; 51 ML J 719; 
(1928) M W N 972: A I R1927 Mad. 163. 

(7) 58 M 1032; 158 Ind. Oas. 460; (1935 MW N 
716; 69 M LJ 241; 42 L W 220; A IR 1935 Mad. 817; 
8 R M 268. 
cae (1904) A Cl at p. 573 LJP O35; 891 T 


regard the debt of the receiving order as 
thé material date for questions like the 
present and to dissociate them from ques- 
tions relating tothe vesting of the title in 
the - trustee (which only follows on ad- 
judication) and from the doctrine as to 
‘relation back’ whose purpose and effect 
were explained by the Master of the Rolls 
in In re Pollitt (9). The observations in 
some of the earlier English decisions (which 
have been quoted in the later cases), must, 
it seems to us, be understood with due re- 
gard to the state of the law when those cases 
were decided. The Provincial Insolvency 
Act, however, has not wholy followed the 
scheme of the English Act of 1883; not only 
has it introduced the intermediate stage of 
a ‘receiving order’ but it has departed 
from modern English practice in fixing the 
date of the presentation of the Insolvency 
petition as the material date for most pur- 
poses. In the notes appended to the Bill 
of 1905, it was stated that this was con- 
sidered to be ‘in accordance with the law 
in force in the Presidency Towns (11 and 
12 Vic. ©. 21). Further the Act provides 
for then relation back not of the trustee as 
title or of the commencement of the insol- 
vency but of the order of the Court. It is, 
therefore, not possible to say with con- 
fidence how far the legislature in this 
country intended to dissociate or has in the 
result dissociated questions like the one 
now before us from the doctrine of ‘re- 
lation back’ in the sense in which it has 
been introduced by the Act. 

In a matter where certainty and unifor- 
mity of practice is more important than theo- 
retical unassailability, we do not feel 
justified in dissenting from the view which 
has been expressed or assumed in the 
several cases above referred to in several 
provinces. Presumably, creditor must, fcr 
many years, have acted on the view thus 
sanctioned and it seems reasonable to leave 
it to the Legislature to alter it, if necessary. 
On this ground we dismiss this Revision 
Petition but without costs. 

AJN. Revision Petition dismissed. 


(9) (198) 10 B455at p. 457; 62 LJ QB 236; 
4 R253: 68 LT 366; 41 WR 276; 10 Marrell 35, 
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LAHORE HIGH COURT. 
First Civil Appeal No. 48 of 1936 
October 8, 1936 
ADDISON AND Din MoHAMMAD, JJ. 
TEJA SINGH ano ANOTHER — OBJEOTORS— 
APPELLANTS 


versus 
KARTAR KAUR AND OTdERS - PETITIONERS 


— RESPONDENTS. 

Stkh Gurdwaras Act (VIII of 1925), s. 18 — Pre- 
sumptions under, when can be availed of—" His 
name ` in the section, denote land being held in capa- 
city of office-holder—Civil Procedure Code (Act V of 
1908), O. XLI, r. 20—Applicability of—Declaration 
in favour of many—Appeal against declaratory dec- 
ree against same decree-holdzrs—Competency of. 

Presumptions under s, 18, Sikh Gurdwaras Act, 
come into play only ifthe other requirements laid 
down ins. 18 are fulfilled. These presumptions can 
be availed of only if the denial is made by any 
past or present office-holder, and that the denial 
is ofa right, title or interest recorded in his name, 

The words “ his name” in s. 18 connote the idea 
of the land being held in the capacity of: an office- 
holder and notin any other capacity. 

The power conferred on the Court of appeal by 
r. 20 of O. XLI, Civil Procedure Code, can be used in 
favour of that person alone who is interested in the 
result of the appeal and the defendant against whom 
asuit has been dismissed and as against whom the 
right of appeal has become barred is not a person 
interested in the result of the appeal filed by a 
plaintiff against the other defendants. 

Where, therefore, a declaration has been made 
jointly in favour ofall the petitioners who had claim- 
ed the right, title and interest in dispute and one of 
them had been omitied from the appeal, the appeal 
cannot proceed against the other respondents inas- 
much asthe declaratory decreas had become final in 
favour ofthe person omitted. Chekalingam Chetty 
v. Seethat Achi (1) and Badri Narayan v. E. I. Rly. 
Co. (2), relied on. 


F. ©. A. from the decree of the Sikb Gur- 
Ti Tribunal, Lahore, dated October 31, 
1935. 


Mr. Charan Singh, for the Appellants. 
Messrs. Tirath Ram and Darbari Lal, for 
the Respondents. 


Din Mohammad, J.—On the publication 
of a notification under s. 7, Sikh Gurdwa- 
ras Act relating to Gurdwara Manji Sahib, 
a petition under s 10, Sikh Gurdwaras 
Act, was presented by Kartar Kaur, widow 
of Kesho Das, Ganesh Das and Mulk Raj, 
sons of Bhagwan Das and Surain Das, 
claiming their right, title and interest in 
the lands now in suit. This application 
was resisted by ‘Teja Singh and Attar 
Singh, but the Gurdwaras Tribunal came 
to the conclusion that the petitioners were 
entitled to the declaration prayed for, 
From the said order of the Tribunal the 
present appeal has been preferred by the 
objectors. Counsel for the appellants has 


TEJA SINGH V. KARTAR KAUR (LAH) 


17210 


confined his argument to a plot of land 
measuring 244 kanals odd. He contends 
that this Jand was originally granted to 
the Gurdwara for charitable and religivus 
purposes and that the aucestors of the pre- 
sent petitioners held it as office-bearers of 
the institution and not in their private 
capacity, and that the petitioners, too, are in ` 
possession of the land on the same account. 
He has mainly relied on a statement made 
by Uttam Das, an ancestor of the pre- 
sent petitioners, cn February 24, 1852, as 
well as on the revenue records relating to 
the various settlements conducted since. 
The following pedigree may facilitate the 
underslanding of this case: 
MAHI DAS 


Bhagat Loman 
Bhagat Ram Kaver 
Bhagat Bhiwani Das 
Sahib Das 
J aan Ram 
Baba Uttam Das 
Hire Das 


Sahib Das had a brother, Sain Ditta, 
wko had seven sons. Two of his sons, 
Jodh Ram and Uttam Das, figure in this 
pedigree. Another son of his Thakar Das 
was the father of Hira Das who is the 
perdecessor-in-title of the present peti- 
tioners. From among these persons Hira 
Das was the only person to marry or to be- 
get children and on hisdeath the land in 
suit was mutated in favour of his descen- 
dants. Reverting now to the statement of 
Uttam Das,itistrue that he stated that 
the land was given by one Mehtab Singh 
to Sahib Das 40 years before, and that it 
was gifted for charitable purposes, yet 
both from the order of the Collector, dated 
September 30, 1861, and the report of 
Naib Tahsildar, dated October 14,1861, it ap- 
pears that this statement was not in accord- 
ance with facts. The Collector held that 
the land in question was not 
“muafi for the good of the public or in the name of 
any religious institution and that it was shown as 


owned by and under the presonal cultivation of 
Uttam Das, caste Brahmin Muafidar.” 


This clearly indicates thatthe statement 
of Uttam Das was made merely with the 
object of securing a remission of the land 
revenue. Moreover, it is not consistent 
with the position taken up by the appel- 
lants that the land was gifted to Mahi 
Das, the founder of the institution. The 


1937 


revenue experts, too, do not advance the 
case of the appellants any further. Since 
the time of the British annexation of the 
Punjab, this land has been shown as owned 
by one or the other member of the family 
of the respondents, and in none of these 
documents, has it been shown that the 
owner of the land was holding it on be- 
half of the institution. The contention 
raised by the appellants that the fact 
that Sahib Das was succeeded in the 
first instance by Jodh Ram and on his 
death by Uttam Das to the exclusion of 
their other brothers clearly shows that 
the descent of the land wasfrom guru to 
chela has no force, as the land in suit 
has all along been shown in the revenue 
papers as the personal property of every 
incumbent of the gaddi and was held to 
be so even in the civil litigation which 
terminated in the High Court in 1924. It 
is further significant that on the death 
of Hira Das which took place about 1884, 
all his sons succeeded to the land and 
that on the death of one of his sons, his 
widow inherited the estate of her deceas- 
ed husband. This state of affairs was 
never objected to by any person concern- 
ed, until the time the Sikh Gurdwaras 
' Act was enacted. We haveno hesitation, 
therefore, in holding that the objectors 
have failed to prove that the land in suit 
was granted to the institution for any 
charitable or religious purpose. Counsel 
for the appellants has next drawn our 
attention to s. 18, Sikh Gurdwaras Act, 
and urged that the objectors are entitled 
to avail themselves of the presumptions 
provided for in that section. We, how- 
ever, do not agree. Those presumptions 
come into play only if the other require- 
ments laid down in s. 18 are fulfilled. 
The material protion of that section on 
which we rely for the purpose of the 
present caseis reproduced below: 

‘In any proceedings before a Tribunal, if any 
past or present office-holder denies that a right, 
title or interest recorded in his name or in that 
of any person through whom he claims .... there 
shall, notwithstanding anything contained in s. 44 
of the said Act, bea presumption. ... 

Now it is clear that these presumptions 
can be availed of onlyif (a) the denial 
is made by any past or present office- 
holder, and (b) that the denial is of a right, 
title or interest recorded in his name. 
In this case it is, firstly, doubtful whether 
the present denialis being made by any 
past or present office-holder, and secondly, 
itis indisputable that the denial that is 
being made is notof a right, title or in- 
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terest which is recorded in the name of 
any such office-hoider denying it. Ooun- 
sel for the appellants contends that as 
Surain Das was admittedly an office-holder 
of the institution and that as he was one 
of the petitioners, it should be held that 
the denial was being made of a right 
that was recorded in his name, but this 
contention is not sound, as, not only the 
land did not stand in the name of Surain 
Das alone but it was owned by him along 
with his other brothers not as an office- 
holder of the institution butin his private 
capacity. We have'no doubt that the 
words “his name” connote the idea of the 
land being held in the capacity of an 
office-holder and not in any other capacity. 
On this-ground, too, the appeal fails. 

The most serious objection to the ap- 
peal, however, lies in the fact that although 
Surain Das had died during the pendency 
‘of the suit, his son Pritam Das was not 
brought on the record until after the 
limitation for the appeal to the High 
Court had long expired. The application 
made for that purpose was not supported 
by an affidavit nor was any valid reason 
urged why Pritam Das had not been brought 
on the record at the time when the appeal 
was presented to this Court. Counsel for 
the appellants has relied on O. XLI, r. 20, 
Civil Procedure Code, which empowers the 
Court of appeal to implead as a respon- 
dent any person, who is interested in the 
result of the appeal and has not been made 
a party to the appeal. That rule, however, 
does not help the appellants. In Choka- 
lingam Chetty v. Seethai Achi (1) their 
Lordships of the Privy Council in a case 
similar tothe present, observed that the 
power conferred on the Court of appeal by 
that Rule can be used in favour of that 
person alone who is interested in the result 
of the appeal and that the defendant, 
against whom a suit has been dismissed 
and as against whom the right of appeal 
has become barred, is not a person interest- 
edin the result of the appeal filed by a 
plaintiff against the other defendants. A 
similar question came before the Patna 
High Court in Badri Narayan v. E. I. Rly. 
Co. (2) and a Division Bench of that High 
Court remarked that an appeal against some 
of the rersons in whose favour a decree 
had been passed was incompetent and that 

(1) 6 R29; 107 Ind. Cas. 237: A IR 1927 PO 259- 
4O WN 1231; 27 L W1; 54MLJ 88; (1928) M W 
N 20;47 OL J136;320W N 281: IL T 40 Rang. 
18; 30 Bom. L R 220, 26 A L J 371 (P 0). 


(2) 5 Pat, 755; 98 Ind. Cas. 1008: AI R 1927 
93-3 P LT 373. i se 
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the appellate Court had no jurisdiction 
to add the omitted respondents as parties to 
the appeal. 

In the case before us, a declaration had 
been made jointly in favour of all the 
petitioners who had claimed the right, 
title and interest in dispute and one of 
them had heen omitted from the appeal. 
The appeal could not, therefore, proceed 
against the other respondents inasmuch 
as the declaratory decree had become final 
in favour of the person omitted. In the 
light of the observations made in Choka- 
lingam Chetty v. Seéthat Achi (1) this 
Court is incompetent to implead 
Pritam Dasas a respondent after the ex- 
piry of the period of limitation provided 
for the appeal. On all these considera- 
tions, therefore, we hold that this appeal 
cannot succeed. We accordingly dismiss 
if with costs throughout. 


D. Appeal dismissed. 


MADRAS HIGH COURT 
Second Civil pee) No. 334 of 1932 
an 
Civil Miscellaneous Petition No, 2451 
of 1936 
November 26, 1936 
VENKATARAMANA Rao, J. 
KRISHNAN NAIR—APPELLANT 


versus 
KAMBI—RESPONDENT 
Malabar Law—Tarwad —Management — Custom 
entitling senior-most female member to manage 


tarwad in preference to senior-most male — Proof, 
nature of-Res judicata—Lessor and lessee —Resg 
judicata, rule of, whether applies at appellate stage— 
Landlord and tenant—Estoppel—Ejectment suit— 
Tenant setting up title in third person—Second 
appeal from dectsion—Meanwhile suit between plaint- 
aff and third person decided and plaintiffs title to 
roperty in question declared—Such judgment, if can 
e admitted to prove plaintiff's title in ejectment suit 
at stage of second appeal—Such judgment, if binding 
on tenant ta ejectment suit— Landlord and tenant. 

Strong and cogent evidence must be given to 
establish a custom entitling the senior-most female 
member tq manage a tarwad in preference to the 
senior-most male. It would be unsafe to infer a custom 
from the single instance of a senior-most female 
having been allowed to manage the property for a 
considerable length of time, 

The doctrine so far as it relates to prohibiting 
the re-trial of an issue, must refer not tothe date 
of the commencement of the litigation, but to the 
time when the Judge is called upon to decide the 
issue. The. rule of res judicata is not limited to the 
Courte of first instance, it applies equally to the pro- 
cedure ofthe firstand second Appellate Courts and 
indeed even to miscellaneous proceedings. Gaddam 
Paramasivudu v. Mulakala Subbanna (2), Balkishen v, 
Kishen Lal (3) and Rangochariar v. Rangaswamy 
Ayyangar (4), relied on. 
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A lessee is bound by a judgment against his 
lessor in the absence of any fraud or collusion on 
his part. A lawful judgment which deprives the 
landlord of the estate, deprives the tenant of neces- 
sity of his subordinate right. 

In a suit for ejectment where the tenant relieson 
the title of a third party having no other title to 
rely on, it is always open to the plaintiff to displace 
the title of the person so set up by showing that he 
was a party to the litigation which has negatived 
that title. Whatever would estop or bar ths persons 
whose title is set up must also bar the person plead- 
ing jus tertii whether the estoppel is by record, deed 
orin pais, Secretary of State v.Syed Ahmed Badsha 
Sahib (6), referred to. 

In anejectment suit the tenant pleaded the right 
of a third person to the leased property as against 
that of the plaintiff. Pending second appeal from 
the decision in ejectment suit, in another suit be- 
tween such third party and the plaintiff, a judgment 
was delivered declaring that the plaintiff was en- 
titled to the property leased : 

Held, that this judgment was admissible in the 
ejectment suit even at the stage of second appeal, to 
wa nee the plaintif was entitled to the property 
eased : 

Held, also that though the tenant was not a party 
to the suit between the plaintiff and the third party 
in whom the tenant had set up the title, the judgment 
in that suit was binding on him and the tenant was 
concluded by the decision on title given in such 
judgment against the third party whose title be 
pleaded in the ejectment suit. . 


S. C.A. against the decree of the Sub- 
Judge, Ottappalam,- in A. S. No. 93 of 
1330. 

Mr. P. Govinda Menon, for the Appel- 
lant. 

Messrs. K. Kuttikrishna Menon and P. 
on Krishnakutti Nair, for the Respon- 
ent. 


Judgment.—This is a suit in ejectment 
and for recovery of arrears ofrent. It was 
instituted originally by one Achutha Nair 
as manager of his tarwad. The subject- 
matter of the suit related to four items. of 
property. It was alleged that items Nos. 1 
1o-3 were leased to the defendant's father 
in Chingom (1908-09) 1084 with a 
munpattom of Rs. 40 under a lease deed 
executed by him in favour of Kunji Amma, 
the then senior female member of the 
tarwad on behalf of the tarwad, as the 
senior male member Govinda Menon was 
then employed elsewhere. Item No. 4 was 
alleged to have heen leased orally in 1086 
also to the defendant's father by one 
Gopalan Nair who was then managing the 
tarwad on behalf of the said Govinda 
Menon. Kunji Amma died before suit. As 
the defendant who is in possession of the 
property after ihe death of his father refused 
to surrender possession or pay rent from 
1104 to the plaintiff, this suit was instituted. 
The said Achuthan Nair died pending suit 
and the next senior male member Krishnan 
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Nair was added as plaintiff No. 2 in the 
suit. The main defence is that the leases 
were granted b} Kunji Amma who was the 
senjor-most female member, that there is 
a custom in the tavwad under which tke 
right of managemcnt vested in the senior- 
most female member, that afier the death 
- of Kunji Amma, the right of management 
vested in Nanu Amma who is the senior- 
most female member alive, that he has 
attorned to ker and paid and has been 
paying rent to her and claimed to hold 
under her and, therefore, was not bound to 
surrender possession. The findings of both 
the Courts are that both the leases were 
given by Kunji Amma but in regard to the 
custom-and the right to the management 
-of the tarwad properties both the Courts 
differed. 

The learned District Munsif found that 
there was no custom which entitles the 
‘senior-most female member of the tarwad to 
-manage the property in preference to the 
Senior-most male and gave a decree to the 
Plaintiff as prayed for. 
ordinate Judge took a different view. He 
was of opinion that the custom has been 
made out. His reasoning is based on the 
fact that for a period of nearly 40 years 
Kanji Amma, the senior most female 
‘member was allowed to manage the tarwad 
and such management was acquiesced in 
by the male members and that Nanu Amma 
was after her the manager in whom the 
tarwad property vested and the plaintiff 
had no title to maintain the suit, but he, 
‘however, found that if the plaintiff was the 
person entitled tothe management of .the 
tarwad properties, he was entitled to pcsses- 
‘sion of properties items Nos.1 to 3. This 
finding of the learned Subordinate Judge 
as to custom is attacked in second appeal 
and ib seems to me ihat the finding is un- 
‘satisfactory. ‘lhe suit tarwad formed a 
‘branch of a main tarwad from which it 
separated by a deed of partition, Ex. D, in 
or about July 12, 1877, The said deed cof 
partition distinctly provides that Govinda 
Menon, the senior-most male member, 
should be manager of the branch to which 
Kunji Amma belonged. But fcr some 
reason or other Kunji Amma was allowed to 
manage the tarwad. There is no other 
instance given of a female member manag- 
ing the tarwad, Strong and cogent evi- 
dence must be given to establish a custom 
entitling the senior-most female member 
to manage in preference to the senior- 
most male. It would be unsafe to infer a 
custom from the single instance of a 
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serior-most female having been allowed to 
manage tke property for a considerablé 
length of time. The elements which would 
be required to establish a valid custom 
cannot be said to have been established in 
this case. But I ihink it is unnecessary to 
rest my decision on this ground as the case 
can be satisfactorily disposed of on another 
ground. 

It has been brought to my notice by 
Mr. Govinda Menon, who appears for 
plaintiff No. 2 (appellant), in this case that, 
since the filing of the present appeal, in 
two litigations to which Nanu Amma and 
the present plaintiff No. 2 were arrayed as 
plaintiff and defendant, it was finally decided 
that the right of management vests only 
in the senior-most male member and that 
there was no custom established to entitle 
the senior most female to manage in prefer- 
ence to the senior-mcst male and that 
plaintiff No. 2 was the rightful manager of 
the tarwad. Mr. Govinda Menon has made 
an application for the documents in support 
thereof being received in evidence. They 
are judgments in A. S. Nos. 68 and 69 of 
1934 on the file of the Sub-Court at 
Ottappalam. Mr. Kutti Krishna Menon has 
objected tothe reception of the said docu- 
ments on the ground that in second appeal 
they cannot be admitted relying on the 
decision in Secretary of State v. Manjeshwar 
Krishnaya (1). It seems te me that the 
said decision is distinguishable and this 
case is governed by the ruling in Gaddam 
Paramasivudu v. Mulakala Subhanna (2) 
where under similar circumstances a judg- 
ment was admitted in second appeal. In 
Secretary of State v. Manjeshwar Krishnaya 
(1) the case related to a question of fact 
and further the documents were available 
in the trial Court unlike in this case where 
the judgments sought to be admitted were . 
pronounced after the filing‘of the appeal in 
this Court. 1 must, therefore, take notice 
of the fact that there has been such an 
adjudication and mould the decision ae- 
cordingly. Therefore, following the said 
decision in Gaddam Paramasivudu v. 
Mulakala Subhanna 12), I allow the said 
documents to be filed. It seems to me that 
the said documents conclude the issue as to 
the title of Nanu Amma set up by the 
defendant. Ii Nanu Amma had been a 
party to this litigation, there can be no 
question that the said judgments will 
operate as res judicata between her and 


(1) 31 M 415. 


(2) (1919) M W N 455; 52 Ind. Cas, 625; AIR 1919 
Mad, 17. 
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plaintiff No. 2 and the fact that the said 
judgments were delivered since the filing 
of this appeal is immaterial The principle 
applicable is thus stated by Mahmood, J. 
in Balkishen v. Kishan Lal (3) at p. 162* : 

“The doctrine so far as it relates to prohibiting 

the re-trial of an issue, must refer not to the date 
of the commencement of the litigation, but to the 
time when the Judge is called uponto decide the 
issue ..... .. ..So far as the jurisdiction of this 
view from the provisions of the Civil Proce- 
dure Code is concerned, I may say that the 
rule contained in s. 13 is not limited to the 
Courts of first instance, that it applies equally 
to the procedure of the first and second Ap- 
pellate Courts by reason of ss. 582 and 587, res- 
pectively, and, indeed even to miscellaneous proceed- 
ings by reason of the general provisions of s. 647 of 
the Code.” 
_ This principle was accepted and applied 
in Gaddam Paramasivudu v. Mulakala 
Subbanna (2) in second appeal and recently 
by Varadachariar, J. in Rangachariar v. 
Rangaswamy Ayyangar (4) in a civil revi- 
sion petition. The question is, will the 
defendant, not being a party tothe said 
judgments, be bound by them? The view 
of Dr. Bigelow is that a lessee would be 
bound bya judgment against his lessor 
in the absence of any fraud or collusion 
7 his part. He explains the principle 
thus : 

“To make a man privy to an action he must 
have acquired an interest in the subject-matter of 
the action either by inheritance, succession or 
purchase from a party subsequent to the action 
or he must hold the property subordinately............ 

evens The case of privity by subordination 

illustrated .. ...... ws. Dy the common 
law illustration feoffer and feoffee, That is Coke's 
illustration. A more familiar one to lawyers 
of the present time is afforded by the relation 
of landlord and tenant. A lawful judgment 
which deprives the landlord of the estate 
e the tenant of necessity of his subordinate 
right.” 

In Seshappaya v. Venkataramana 
‘Uppadya (5), Miller and Sankaran Nair, JJ. 
point out that there is no English au- 
thority in support of this view. They refer 
to the view of Hukumchand according to 
which 

“a tenant of the defendant in ejectment, who 
acquired his lease before the commencement ofa 
suit is not estopped as to his term by a judgment 
in the suit against bis lessor.” 

But the learned Judges leave the ques- 
tion open as they were of opinion that 
Dr. Bigelow’s principle would not apply 
to the case of a permanent heritable 

(3) 11 A 148; A W N 1889, 42. 

(4) 70 M LJ 223; 161 Ind Uas. 219; AI R 1936 
Mad. 190; 59 M777; 43 L W189, (1936) M W N 243; 
8 R M 803. 

(5) 33 M 459; 5 Ind. Cas. 732; 20 M L J 752; (1910) 
MW N 26. 
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tenure. In such acase they thought that 
as the tenancy cannot be determined by 
notice nor will it be terminated by efflux of 
time, the interest of the lessee is not 
subordinate to that of the lessor. Where, 
therefore, there is no question of any out- 
standing term or where the term of lease 
has expired or where the tenancy is deter- 
minable at will and the lessee is bound to 
surrender possession when called upon to 
do so by the lessor or anyone who succeeds 
to him, there is no reason why the principle 
enunciated by Dr. Bigelow should not be 
applied. In this case the finding is, as 
a'ready stated, the defendant was bound 
to surrender possession to plaintiff if ke 
was the rightful manager. It seems to me, 
therefore, that the defendant is concluded 
by the judgment against Nanu Amma. 
Even if it be held that the defendant 
cannct be said to be claiming strictly 
under Nanu Amma, since he has chosen to 
rely on the title of Nanu Amma, and made 
it a part of his defence, it would be open 
to the plaintiff to repudiate the said title. 
In a suitin ejectment where the defendant 
relies on title of a third party having no 
other title to rely on,it is open to the 
plaintiff to rely upon whatever would dis- 
place the title of the said third party and 
defeat the claim. In Secretary of State v. 
Syed Ahmad Badsha Sahib (6) at p. 801* 
Kumaraswamy Sastri, J., explained the 
principle applicable to acase of this deserip- 
tion thus : 

“In all cases of jus tertii the person who sets up 
the rights of a third party is bound to prove that 
the third party has or had the rights alleged and 
it is always open to the other party to displace 
the titleof the person so set up by showing that he 
was a party to the litigation which has negatived 
that title, Whatever would estop or bar the persons 
whose title is set up, must also bar the person plead- 
ing jus tertii whether the estoppel is by record, deed 
Orin pats. 

Thus whatever would estop by record, 
deed orin pais Nanu Amma would estop 
equally the defendant. Mr. Kutti Krishna 
Menon relied strongly on the said decision 
in Secretary of State v. Syed Ahmad Badsha 
Sahib (6) itself as negativing this view. 
But in Secretary of State v. Syed Ahmad 
Badsha Sahib (6) the case was not viewed 
by the learned Judgee therein as a case 
of a defendant setting up a jus tertii. The 
Secretary of State in that case was deny- 
ing the title of the plaintiff and not mak- 
ing the title of the rival claimantto the 

(6) 44 M 778; 67 Ind. Cas. 971; AIR 1921 Mad. 
248; 41 M LJ 223 & 278; 14 L W 128 & 188, (1921) M 
W N 576. 

*Page of 44 M.—([Hd.] 


- 


1987 


office in question in that case as part of his 
title. The plea of the defendant in_this 
case must, therefore, be negatived. Since 
the defendant has paid the rent bona fide 
to Nanu Amma, he will not be liable for 
any arrears of rent nor for any rent paid 
subsequently up to date. I reverse the 
decree of the lower Court and pass a decree 
directing delivery of possession of the suit 
properties to the plaintiff. In the circum- 
stances of this case, I direct each parly 
to bear his own costs throughout. Leave 
refused. 


A.D. Decree reversed. 
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Bombay Rent Free Estates Act (XI of 1852), Sch. B, 
cl, 6-—-Commissioners, powers ` of — Resumption by 
Government of claim io exemption from assessment— 
Actual possession, if can be interfered with—Grant— 
Inam—Resumption — Gordon sanad— Payment of 
fixed annual sum in lieu of service— Lands, etc., to 
continue in lineal succession—Condition that watan- 
dars zo be obedient and faithful—Land, ete., to be 
continued without extraamount or service so long 
as there are male heirs, direct or indirect—W atandar 
adopting daughters’ son—No consent of Government 
—-Grant, whether of soil or right to hold land free from 
service and assessment—Breach of condition — Re- 
sumption by Government of possession of soil— 
Legality. 

Under the Bombay Rent Free Estates Act what has 
to be considered are claims made to hold lands free 
from, or partially free from, assessment, and all that 
the Commissionercan do under the Act isto direct 
resumption by Government of the claim to exemption 
from assessment. The Government have never con- 
sidered that under the Inam Act they were entitled to 
interfere with actual possession. Allthat they can 
deal with is the claim of certain persons to hold land- 


‘free from the ordinary obligation to contribute to 


Government revenues. Vishnu Trimbak v. Tatia 
Pant (1) and Gangabat v. Kalapa Dari Mukrya (2), 
followed. 

An adoption by a watandar without the consent of 
the Government orof the other members of the 
family is good as between himself and the other 
members of the family. Balaji v. Datto (3), follow- 


ed. 

In 1845 one V, who was the father of B, and was the 
then head of the family, claimed to be entitled to the 
properties, as desgat watan andhe made an applica- 
tion that his name should be enteredin Government 
records; but he died in the year 1&5], and after his 
death Government challenged the right of his son B 
who was a minor, ahd his widow S, who was manag- 
sug the properties,to the privileges olaimed, and in 

852 the lands, which consisted of three villages, 
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were attached by Government, and an enquiry into the 
rights of V's heirs in respect of these properties was 
instituted before the Inam Commissioner. In 1858 
the Inam Commissioner made three separate orders 
in respect of these three villages which were all in the 
same form. The orders were that these villages could 
not be properly regarded as belonging to the desat 
watan or in any light other than of Government 
villages during the lifetime of V, and as he had died 
since the investigation started, the Inam Commissioner 
recorded his decision that thethree villages should be 
at once resumed and assessed as khalsat. The appeal 
by B from this decision was compromised and in 
1864, the Government offered summary settlement in 
respect of properties pertaining to his watan, on 
certain conditions. B accepted the offer and the 
condition and a sanad was granted in 1872. The 
sanad was in the form known as Gordon sanad, the 
relevant portions of which were: “Persons who enjoy 
the said lands and cash allowances have agreed to 
pay to Government a fixed sum every year in lieu of 
service. Therefore it is (hereby) declared as follows: 
The said lands and cash allowances shall be continued 
in lineal succession from-generation to generation by the 
British Government under the following conditions. 
Those conditions are: The said persons in enjoyment 
and their heirs shall be obedient to the British Govern- 
ment and act faithfully and honestly and shall go on 
paying to Government permanently, every year 
amounts as mentioned below. So long as there are 
male heirs, 2. ¢., direct or indirect of the watan or 
so long as there is any person adopted in the watan- 
dar family, the said lands and cash allowances shall 
be continued by Government without taking service 
and without demanding anything more than the above- 
mentioned fixed amounts and without any objection 
or question as ‘to the rights of the persons in enjoy- 
ment. B had noson but he adopted C, theson of his 
daughter. B died andthe Government resumed the 
possession of the land on the ground that C was not 
lineal descendant of B and was not adopted from B's 
family. C instituted a suit for declaration that the 
order was illegaland ultra vires : 

Held, (i) that the only settlement arrived at 
between Government and B was as to the right 
to hold the lands free from full assegsment, and 
the settlement arrived at and the action Govern- 
ment had taken before such settlement had no refer- 
ence to the right to occupy the soil. Ifeither of the 
conditions of the grant, i. e., the condition of being 
faithful to Government and the condition of paying 
a fixed duty was broken, the grant would terminate, 
and Government would be entitled to claim full 
assessment on the lands, but any right of oczupation 
which B possessed apart fromtha sanad would remain 
untouched, None ofthe conditions having been 
broken, the Government could not resume the soil even 
if the sanad concerned the right to the soil 

(ii) that the words “in lineal succession from 
generation to generation” should not be construed in 
their literal sense as meaning descent from father to 
gon, but as equivalent to “continued tothe owner 
and his heirs’ because the conditions imposed were 
not upon lineal heirs but were imposed upon heirs 
generally, 

(iii) that under Hindu LawChad a status ofa 
natural born son, and that he was a lineal descendant 
of R, 

(iv) that the second clause in the sanad was not a 
clause of re-entry. What was provided was that go 
long as there werethe requisite heirs the lands and 
cash allowances should be continued by Governmen, 
without taking service and without demanding ex- 
hanced assessment. Stating the clause in its converse 
form, it came to no more than this; That whisit there 


~ 972. 


“Was no requisite heir to the watandar, Government were 

entitled to insist on service or further assessment. 
That was the highest at which the rights of Govern- 
ment could be put. The plaintiff therefore was en- 
titled to a declaration that the orders passed hy the 
Government under which they resumed possession, 
were illegal and ultra vires, and could not be enforced 
against the plaintiff, 


F F. C. A. from the decision of the First Class 
a udge, Bijapur, in O. S. No. 206 of 


Messrs. A. G. Desai, G. R. Madbhavi, K. 
ah oa and G. A. Desai, for the Appel- 
ant. 

Messrs. P.. B. Shingne (Government 
Pleader) and N. M. Hungund, for Respon- 
dents Nos. 1 and 2, respectively. 


Beaumont, C. J.—This is an appeal by 
the plaintiff against a decision of the First 
Olass Subordinate Judge of Bijapur. The 
plaintiff in the suit claims to be the watan- 
dar of certain immovable properties describ- 
ed in schedules A, Band C and ofa cash 
allowance described in schedule D to the 
plaint, and he asks for a declaration that an 
order of Government of August 16, 1928, 
resuming possession of those properties was 
illegal and ultra vires, and for consequential 
relief. The question admittedly turns on 
the construction of a sanad, granted by 
Government on February 8, 1872; but in 
order to construe that sanad it is neces- 
sary to know the circumstances which 
existed at the date when it was granted. 
The learned Judge in the Court below 
dealt with the history of the plaintiff's 
Claim in ‘much detail, and we have been 
referred to a large number of documents on 
the record. But in my opinion it is not 
necessary to discuss the earlier history of 
the plaintifi’s claim in any detail. It is, I 
think, sufficient to say that in my opinion it 
is clearly established that the right of the 
plaintiff's family to act as desat in respect 
of these various lands was to some extent 


.. Tecognized by the Muhammadan Kings of 


Bijapur, afterwards by the Government of 
the Peshwas, and ultimately by the Hast 
India Uompany. The ancestors of the 
plaintiff claimed to have held these lands 
without payment of any assessment but 
they were unable to produce any document- 
ary evidence in support of their claim. 
Their ownership of the property had at times 
passed through various vicissitudes, and it 
was alleged that any sanad granted to them 
had been lost. 

In 1845 one Venkatrao, who was the 
father of Bhimrao, the adoptive father of 
the plaintiff, and was the then head of the 
family, claimed to be entitled to these pro- 
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perties, and he made an application that 
his name should be entered in Govern- 
ment records; but he died in the year 
1851, and after his death Government 
challenged the right of his son Bhimrao, 
who was a micor, and his widow Sheshawwa, 
who was managing the properties, to the 
privileges claimed, and in 1852 the lands in 
schedule A, which consisted of three 
villages, were attached by Government, and 
an equiry into the rights of Venkatrao’s 
heirs in respect of these properties in 
schedule A was instituted before the Inam 
Commissioner. In 1858 the Inam Gommis- 
sioner made three separate orders in 
respect of these three villages which were 
al) in the same form. The orders were 
that according to the evidence of the 
Hoozoor Records, these villages could not 
be properly regarded as belonging to the 
desai watan or in any light other than of 
Government Villages during the life-time of 
Venkatrao, and ashe had died since the 
investigation started, the Inam Commis- 


‘sioner recorded his decision that the three 


Villages should be at once resumed and 
assessed as khalsat. 

Now, a question arises, which is of some 
relevance, as to what the order of the 
Inam Commissioner that the villages should 
be resumed and assessed as khalsat, really 
amounted to. It is contended by the 
learned Government Pleader on behalf of 
respondent No.1 that the order meant that 
the soil of the villages should be resumed 
by Government. On the other hand it is 
contended by the appellant that by the 
order it was meant only that the privilege 
claimed by the appellant of holding these 
villages free from liability to assessment 
was resumed. In connection with that 
question it is necessary to consider what 


were the powers of the Inam Commissioner. 


He was appointed under Act XI of 1852 
which recites thatin the Districts therein 
mentioned in the Bombay Presidency, 
claims against Government on account of 
inams and other estates wholly or partially 
exempt from payment of land revenue are 
excepted from the cognizance of the ordi- 
nary Oivil Courts, and it is desirable tha” 
the.said claims should be tried and deter- 
mined without further delay. Then a Com- 
missioner Ts appointed to determine these 
claims, and his duties are defined in Schedule 
A to the Act. 

Section 4 provides : 

“In the adjudication of claims to exempt lands 
or interests therein, the titles of claimants shall be 


determined by the rules in Schedule B annexed to 
this Act,” 
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Schedule B provides as to what is to be 
done in the case of holdings which have 
been continuous, and then in el. 6 of 
Schedule B it is provided that : 

“Land held as wholly exempt from payment of 
revenue, or on partial assessment, the possession 
of which is not continuable under the preceding 
rules, is to be resumed on the demise of the in- 
*cumbent.” 

Ihaveno doubt that the Commissioner 
acted under that rule and held that the 
claim of Venkatrao and his predecessors 
had not been continuous. The learned 
Government Pleader contends that the 
language of cl. (6) of Suchedule B is perfectly 
clear, and entitles Government to resume 
possession of the soil of the land; but I do 
not think thatis so. It is clear from the 
whole terms of the Act that what had to 
be considered were claims made to hold 
lands free from, or partially free from, 
assessment, and in my judgment all that 
the Commissioner can do under the Act is 
to direct resumption by Government of 
the claim to exemption from assessment. 
That has been expressly held to be the 
meaning and effect of the Act in two cases 
which are binding upon this Court, the 
casein Vishnu Trimbak v. Tatia Pant (1) 
and the casein Gangabai v. Kalapa Dari 
Mukrya (2). Itis clear from the report of 
the first mentioned case that the resump- 
tion of possession considered in that case 
was made under the Inam Act of 1852, and 
I have no doubt that the resumption in the 
second case was also made under that Act, 
although the fact is not expressly men- 
tioned inthe report. In considering the 
meaning of cl. (6) of Schedule B, one has 
also to notice the provisions of cl. (11) which 
provides that: . 

“Any of these rules may be relaxed in favour of 
claimants under instructions from the Governor 
of Bombay in Council, in whom shall be vested 
the power of interpreting the precise meaning of 
pa dle the rules respecting which a question may 

There cannot, in my opinion, be the slight- 
est doubt that Government have construed 
those rules as entitling them only to resump- 
tion of possession of the privilege claimed 
by the inamdar, and not of possession of 
the soil. That is clear from the Government 
Resolution of 1854 referred to in Vishnu 
Trimbak v. Tatia Pant (1) and from a note 
annexed to a report from Colonel Etheridge, 
Inam Commissioner, to the Chief Secratary 
to Government, dated April 21,1873. The 
a is to para. Sof that report and says 


DIB OR 22, 
(2) 9 B 419. 
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“The Governor in Council does not conceive it 
probable that any of the local officers can 80 
misread either Act XI of 1852 or Regulation XVII of 
1827 as to suppose that interference with actual pos- 


session is allowable.” 
It is, therefore, clear that Government 


have never considered that under the 
Inam Act they were entitled to interfere 
with actual possession. All that they 
could deal with was the claim of certain 
persons to hold lands free from the. 
ordinary obligation to contribute to Gov- 
ernment revenues. After the Inam Gom- 
missioners orders of 1858 an appeal against 
them was lodged with Government on 
behalf of Bhimrao, and ultimately that 
appeal, and many other appeals against 
decisions of the Inam Commissioner were 
compromised. Government made certain 
offers toinamdars which, for the most part, 
were accepted. On August 4, 1863, 
according to Ex. 73 Bhimrao by his. 
mother accepted an offer to pay four annas 
in the rupee on thetotal assessment. He 
was offered by Government the right to: 
take in adoption 2 person outside the 
watan family, if he would pay another 
anna in the rupee; butit is admitted on. 
this appeal that that option was not exer-. 
cised. < 
It is contended by the appellant that 
that settlement of August 4, 1863, -only 
applied to the lands in Schs. Band ©- 
which had not been attached,and that .the 
settlement in respect of the lands in 
Sch. A was arrived at on March 16, 1861, 
and was a settlement on the terms of 
paying five annas in the rupee. The 
learned Government Pleader contends that. 
the settlement of August 4, 1863, covered 
all the lands. Idonotthink it very mater- 
ial which view is right. At any rate,- 
there is no question that a settlement was 
arrived at which covered all the landin the 
three schedules and provided for the 
payment by the inamdar of certain fixed 
dues. I should have mentioned, though I 
do not think it very material, that before 
the settlement was arrived ab, the attach- 
ment of the villagesin Sch. A had been 
released by Government, presumably on 
the basis that a settlement was about to be 
arrived at. It was in those circumstances 
that the sanad of 1872 came to be granted 
and it is not disputed that the sanad was. 
intended to give effect tothe settlement 
arrived at between Government and 
Bhimrao: acting by his mother. The sanad 
hasnot been completely translated but 
the relevant paragraphs have been trans-- 
lated in Ex. 84 .in First Appeal No. 177.of. 
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1931. The sanad describes the lands and 
cash allowances to which it applies, 
and then it provides in para. 1 as fol- 
lows : 

“Persons who enjoy the said lands and cash 
allowances have agreed to pay to Government a 
fixed sum every year in lieu of service. Therefore, 
it is (hereby) declared as follows: The said lands 
and cash allowances shall be continued in lineal 
succession from generation to generation by the 
British Government under the following conditions. 
Those conditions are: The said persons in enjoy- 
ment and their heirs shall be obedient to the 
British Government and act faithfully and honestly 
and shall go on paying to Government permanent- 
ly, every year amounts as mentioned below.” 


Then the amount of the agreed assess- 
ment is stated. Now if I am right in 
thinking that the only settlement arrived 
at between Government and the inamdar 
was as to the rightto hold the lands free 
from full assessment, and that the settle- 
mentarrived at and the action Government 
had taken beforesuch settlement had no 
reference to the right to occupy the soil, 
then it seems to me that we must in those 
circumstances construe the sanad as 
dealing only with the right to hold the 
lands free from full assessment. The 
language seems tobe appropriate to such 
a construction. It does not purport to be a 
grant of the right of the lands. It only 
provides that the lands and cash allowan- 
ces shall be continued. That is consistent 
with the view that what is continued is the 
tight to hold free from full assessment and 
that right is continued upon the conditions 
specified which include the payment ofa 
fixed duty. If that is the correct inter- 
pretation of para. 1 of the sanad, then if 
either of the conditions of the grant, ù. e. 
the condition of being faithful to Govern- 
ment and the condition of paying a fixed 
duty is broken, the grant would terminate 
and Government would be entitled to claim 
full assessment on the lands but any 
right of occupation which the imamdar 
possessed apart from the sanad would 
remain untouched. If, however, I am 
wrong inthat view, and if the learned 
Government Pleader is right in his con- 
tention that the sanad covers the right 
to the soi], it would follow thatthe soil is 
granted to the inamdar so long asthe two 
conditions, which I have referred to are 
performed, and there is no suggestion that 
either of those conditions has been broken. 
I doubt if the words “in lineal succession 
from generation to generation” areto be 
construed in their literal sense as meaning 
descent from father to son. I think they 
really are equivalent to “continued to the 
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Owner and his heirs” because the condi- 
tions imposed are not upon lineal heirs 
but were imposed upon heirs generally. But, 
however, that may be, the plaintiff as 
1 will mention in a moment, is the adopted 
son Of Bhimrao, and he is, therefore, in my 
opinion, clearly a lineal descendantof 
Bhimrao. Under Hindu Law an adopted 
son is in exactly the same position, with 
one or twominor axceptions not necessary 
to notice asa natural born son and 1 have 
no doubt that an adopted son ofa Hindu 
can properly be described as succeeding 
in lineal succession. Possession cannot 
therefore be claimed by Government 
under para. 1 of the sanad. The ground 
on which Government claimed to resume 
possession ofthe land dealt with by the 
sanad, arises under cl. 2of the sanad 
which is numbered No. “1” and which I 
will refer to as “Proviso 1”. It isin these 
terms : 

“So long as there are male heirs, 2. e., direct or 
indirect of the watan or so long as there is any 
percon adopted in the watandar family, the said 
lands and cash allowances shall be continued by 
Government without taking service and without 
demanding anything more than the above-mentioned 


fixed amounts and without any objection or question 
as ‘to the rights of the persons in enjoyment’.” 


Now itis claimed by Government that 
there are no male heirs of the watan and 
that there is no person adopted in the 
watandar family, and I will assume that 
to be so, and I will assume further, in con- 
sidering the construction of Proviso 1, that 
the sanad deals with rights in the soil. 
Even on those two assumptions, I am une 
able to accept the view of the lower Court 
that Government are entitled to resume 
possession of the lands under Proviso l. 
That clause is not a clause of re-entry. 
What it providesis thatsolong as there 
are the requisite heirs, the lands and cash 
allowances shall be continued by Govern- 
ment without taking service and without. 
demanding enhanced assessment Stating 
the clause in its converse form, it comes to 
no more than this: That whilst there is no 
requisite heir to the watandar, Government 
are entitled toinsist on service or further 
assessment. That seems to me the highest 
at which the rights of Governmentcan be 
put. I can see no ground under that 
clause to justify Government in resuming 
pessession of the property, the subject- 
matter of the grant. 


Bhimrao adopted the plaintiff, who was 
his daughter's son in the year 1909 and 
he died in the year 1918. Subsequently 
Government passed orders resuming pos 
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Session of the lands and cash allowance in 
suit. Defendants Nos.3 and 4 are collateral 
heirs of Bhimrao, and they are within the 
original watandar family. It is contended 
by Mr. Desai for the appellant that in any 
case Government cannot re-enter at the 
present time, because there are heirs of 
. the watan. The answer made by Govern- 
ment isthat the sanad constitutes a fresh 
grant of the watan, and that defendants 
Nos. 3 and 4 are not heirs of Bhimrao, the 
first watandar. I do not think it necessary 
to decide which of those two views is right. 
The claim of the plaintiff to be entitled to 
the watan asthe adopted son of Bhimrao 
has been disputed by defendants Ncs. 3 
and 4, but so far as relates to their claim, 
this Courtis bound by the decision in 
Balaji v. Datto (3) which establishes that 
the adoption by 2 watandar without the 
consent of the Government or of the 
other members of the family is good as 
between himself and the other members of 
the family. It is quite true, as pointed out 
by the learned Government Pleader that 
the Government were not parties to that 
decision and the decision does not go to the 
length of saying that the Government are 
bound to recognize the title of the adopted 
son to the watan. The learned Government 
Pleader has suggested that we should refer 
the correctness of that decision toa Full 
Bench but in view of the length of time it 
has stood and the number of titles which 
ate probably dependent upon it, we think 
that no Full Bench whould be inclined to 
ponere with it. So that we are bound to 
hojd that the plaintiff asa validly adopted 
wsi of Bhimrao isthe watandar as between 
self and the collateral heirs of Bhimrao. 
Gavernment may or may not have a right 
under Proviso 1 in the sanad to demand 
service or further assessment. That ques- 
tion has not been urged and is not, 1 think, 
‘open On this appeal, because the plaintiff 
Originally asked Government to deal with 
him on that footing. He was willing to 
pay full assessment. But Government 
insisted on their right tu resume possession 
of the whole of this property, which, I may 
say 18 extensive and comprises something 
like 14,000 acres of land. In my opinion 
Government have no right to resume pos- 
Bession of this land, and that isthe only 
point with which we can dealon this 
appeal. 

In my judgment the plaintiff is entitled 
to, a declaration that the orders passed by 
the Government of Bembay in Resolution 

(3) 27 B 75; 4 Bom L.B 762. 
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No 7276-24, dated August 16, 1928, under 
which they resumed possession are 
illegal and ultru vires, and cannot be 
enforced against the plaintiff, and 1 think 
we ought togrant the injunction asked 
for in para. 3 of the prayer in the plaint, 
and a declaration as to the plaintiff's 
right to the amounts collected by Govern- 
ment Officers asked for in para. 4, and 
make an order for restitution of possession 
of the lands to the plaintiff. I am not 
prepared to make the declaration asked 
for in para. 2 of the prayer, namely that 
plaintiff, as the legally adopted son of 
Bhimrao Venkatrao Vesai, is entitled to 
hold as owner the entire watan property 
described in Schs.A; B,C and D. I think 
that that declaration might be construed 
to mean that Government are bound to 
recognize the plaintiff as holder of the 
watan, on the terms of the sanad, without 
liability to further assessment, and as at 
present advised, I am not satisfied as to 
the correctness of that proposition. The 
claim to the cash allowance in Sch. D 
will, by consent, stand over. The appsal 
must be allowed with costs, and the plaintiff 
is entitled to the costs in the lower 
Oourt. 


N. J. Wadia, J.—The appeal turns in the 
main on the interpretation of the sanad 
which was granted to Bhimrao in 1872. 
That sanad followed an enquiry by the 
Inam Commissioner into the right which 
Bhimrao, the plaintiff's adoptive father, 
Claimed to hold the property in the suit 
free of assessment as desgat watan. In 
1854 the three villages of Girisagar, Bır- 
khabbi and Bhaganager, incladed in Sch. 
A attached to the plaint, were attached 
under the orders of Government on the 
ground that they were not desgat watan, 
but were held asa jahagir,2.e, on a non- 
service tenure. An enquiry by the Inam 


‘Commissioner followed with regard toeach 


of these three villages and in October 
1858, Major Gordon, the Inam Gommis- 
sioner, decided with regard to all these 
three villages that they could not properly 
be regarded as belonging to the desat 
watan or in any light other than of 
Goverament villages continuable under 
the Proviso 1 to 1. 6 of Sch. B, Rent- free 
Estates Act (XL of 1852) during the life- 
time of the claimant, and that as the 
claimant had died since the commence= 
ment of the investigation, the villages 
should be at once resumed and assessed 
as khalsat, Against these orders, Bhimrao 


276 RAMGOMAPPA:BHIMRAO V. SEOREFARY oF STATE. (BOM) 172:16 


the son of the deceased inamdar, appealed. 
These appeals were not decided by Govern- 
ment, butin 1864 an offer was made to 
Bhimrao that ifhe agreed, summary set- 
tlement In respect of the properties pertain- 
ing to his. watan would be applicable to 
m on certain conditions which. Govern- 
ment laid down. Bhimrao accepted those 
. conditions and in 1872 a sanad was granted. 
That sanad wasin the form known: as 
the Gordon sanad asis clear. both from 
the. terms of the sanad and from the re- 
ports made by. the Goverment Officers 
prior to the granting of that sanad. The 
Collector in the report which he made; 
and which. is referred to in- the Pream- 
_ ble to. Governnent Resolution No. 7276-24) 
dated February 16,. 1927. (Ex. 103 in this 
Case), stales that the Gordon sanad settl- 
ing this desgat watan was issued on Febru- 
ary, 8, 1872. The Commissioner in his 
report of August 27, 1926, also mentions: 
that the villages. were settled. in 1864, 
under the Gordon Settlement applicable to 
District Hereditary Offices’ watans. The 
copy of the sanad-which has been putin is 
unfortunately torn and para. 1 of the- 
Gordon Settlement Sanad. does not, there-: 
fore, appear in the sanad before us. That 
the sanad was, however, in the form of the 
Gordon Settlement Sanad is- not disputed 
by. the learned Government Pleader: The? 
sanad mentions that the landsand cash 
allowances. entered in the Government 
records hereditarily shail be continued! 
in. lineal succession: from ‘generation to 
generation on condition that the persons: 
in enjoyment: and their heirs-shall be obe- 
dient to the British Government and act: 
faithfully and honestly and: shall go on- 
paying- to Government permanently the 


judi of Rs. 1,653-1-0 mentioned in the’ 


sanad:. 
The contention of Government is that 


they. were entitled to’ resume the whole- 


watan property, because on the death of 
Bhimrao there was no. male heir to the 
watan, lineal; collateral or adopted; within 
the limits of the watandar family as re- 
quired by the first condition of- the -sanad. 
The plaintiff has been found to be validly 
adopted. by the last: holder of the watan, 
Bhimrao. It is admitted that he is nota 
member of the watandar family, being a 
son of Bhimrao’s daughter. 

_ Two questions arise: first, whether, assum- 
ing that the plaintiff is not such an heir 
to the watan as is mentioned’ in the 
first: condition, Government are entitled 


to. resume the watan; and,.secondly, if 


they are entitled to resume, whether that 
resumption could be of the lands them- 
selves or only of the exemption frem pay- 
ment of full assessment and from liability 
to service. The contention of Government 
is that they are entiiled to resume-the’ 
actual lands. The terms of the Gordon 
Settlement Sanad were interpreted by this 
Court as early as 1902in Balaji v. Datrér 
(3), and it- was held that the terms: of the 
sanad did not prohibit the- adoption of-a 
person from outside the watandar family 
and that a person so adopted must: be held 
to be validly adopted, and would be 
entitled to the watan as against the other: 
Members of the watandar family. It seems’ 
to me that so far as Government are- com- 
cerned, the only circumstances in which" 
they: could resume the watan under: the 
terms of the sanad” would be on breach 
by the holders of the watan’ of' either: of: 
the two conditions referred to in para. “2 
of the. sanad, i: e. if they were: disloyal to 
Government, or if they failed to pay the 
fixed yearly dues mentioned in the’ said’ 
sanad.. Admittedly neither of these: con- 
tingencies- has occurred. The' first condi- 
tion ofithe sanad which provides: that- the 
lands: and: cash allowances- mentioned: in: 
the earlier: part of the sanad shall be corn- 
tinued without demand of: service and 
without increase of the amount of tax” 
over the-fixed. amount and without objec+- 
tion- or question on the part of the Gov-~- 
ernment: as tothe rights: of any holders: 
thereofj-so long as any male: heir to thë- 
watan, lineal, collateral: or adopted, within 
the limits: of the watandar family, shall 
be in existence; can only give Government 
the right to levy full assessment on the: 
land or to demand service if the watan 
has- passed toan heir who does not answer 
to the description: given in that condition. - 
But it cannot give to Government the’ 
right to.resume the watan. The condition 
deals not with the duties imposed on the- 
holders: of the watan, but with the: teris” 
on. which’ Government. were: prepared to: 
concede tothe holder the right of exemp-- 
tion: from full assessment and from the 
obligation to perform service; and” the 
passing of the jands-to an heir other than 
that described in the condition could only 
result in relieving Government ftom the 
obligation . not to increase the-land tax and’ 
not to demand service. The condition - 
cannot control the terms of the operative 
part of the sanad by which the lands’ were 
to be continued hereditarily to the granteés- 
so long as they remained loyal and” conti- 


” 
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nued to pay the fixed dues mentioned in 
the sanad, It cannot be -said that the 
Plaintiff who has been found to be a 
validly adopted son ofthe last holder of 
the watan, is not an heir within the mean- 
ing of the second paragraph, the operative 
paragraph of the sanad. On this view, 
Government would not be entitled to 
resume the watan. Even, however, if a 
contrary view were taken, resumption can- 
not, in my opinion, entitle Government to 
evict ‘the plaintiff from the lands. All 
that it could entitle them to do would be 
to consider themselves absolved from the 
obligation mentioned in the first condition 
of the sanad, namely the obligation not to 
increase the land tax beyond the amount 
mentioned in the sanad. 

The sanad was granted as I have said 
under the summary settlement under the 
terms of Act XI of 1852. That Act gave 
power to Government to appoint Inam 
Commissioners to enquire into claims 
against Government on account of inams 
and other estates wholly or partially exempt 
from payment of land revenue. The 
object of the Act was confined to providing 
a -summary mode of disposing of claims 
to-exemption from payment of revenue, 
The Act gave no power to the Inam 
Gommissioner to decide questions as to the 
right to possession of the lands. In the 
report of Colcnel Etheridge, the Alienation 
Officer, of April 21, 1873, printed in the 
‘Narrative of the Bombay. Inam Commission, 


. it-is stated that under the enquiry held 


by the Inam Commissioner, ‘Eviction was 
illegal. In other words possession could 
not be interfered with.” And in support of 
his view he has referred to a Circular 
issued by the Government of Bombay in 
‘1854 being Circular Letter No. 2449, 
dated'May 27, 1854, in which it was stated 
that : 

“All that the adjudicating authority (the Inam 
Commissioner or Collector) can try is the title to 
exemption from assessment. In the event, there- 
fore, of the claim of an inamdar who is in occupa- 
tion of the land being disallowed, the inamdar 
‘must nevertheless be permitted to continue in posses- 
‘sion of the land for so long as he pays the full 
-assessment imposable on the land as khalsat lan 
according to the Revenue Survey Settlement .. .” 
‘and that 

“In cases in which the claimant, whose title as 
-inamdar is disallowed, has only enjoyed to Govern- 
rment right that is the assessment on the land the 


„occupant will remain in possession and pay direct to 


the village officers on account of Government instead 


“of the tnamdar or his agent.” 


-It ‘cannot, therefore, be argued as has 
been ‘contended by the learned Govern- 
ment “Pleader that-when the Inam ‘Oom- 
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missioner in his three reports of October 
1858 decided that all the three villages 
should be resumed and assessed as.khalsat, 
he meant anything more than that ‘the 
exemption from liability to pay assess- 
ment which the then inamdar had claimed 
was to be resumed and that the inamdar 
was to be relegated to the position of an 
ordinary occupant liable to pay full assess- 
ment on the land. Even, therefore, if under 
the first condition of the sanad the Gov- 
ernment were entitled to resume the watan, 
they could not, under the terms of the 
sanad, evict the plaintiff from the actual 
possession of the lands. The plaintiff is 
entitled to the declaration which he has 
asked ‘for that the orders issued by Govern- 
ment are illegal and ultra vires, and to the 
injunction. I agree, therefore, that the 
appeal should be allowed. 

Per Curiam: Beaumont, C. J—The 
appeal as regards property D will stand 
over on Mr. Daesai's undertaking to lodge 
afresh application to the Collector within 
one month after obtaining a copy of the 
judgment. 


D. Appeal allowed. 


Gantangan ana 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 32 of 1934 
April 15, 1937 
SULAIMAN, O. J. AND Bennet, J. 
Babu DEBI BAKHSH SINGH— 
DEFENDANT——APPELLANT 

VET 


Sus 
Smt. ASHTBHUJA RATAN KUNWAR 
—-PLAINTIFE AND ANOTHER—DEFENDANT— 
RESPONDENTS 

Succession Act (XXXIX of 1925), ss. 270, 271, 2 (g) 
—Deceased having no fix abode within jurisdiction 
of District Judge but having only portion of 
property—Whether can entertain application | for 
grant of letters of administration — “Province 
in 3.273, meaning of —District Judge of Agra if 
can grant letters of administration which would be 
valid in Province of Oudh. = 

Where the deceased had no fixed abode within 
the jurisdiction of the District Judge but only .a 
gmail portion of his property is situated within his 
jurisdiction, the District Judge has jurisdiction 
to entertain an application for the grant of letters 
of administration to his estate. |p. 279, col. L] 

The word “province” in s. 273, Succession Act, 
must be given the same meaning as in the defini- 
tionins. 2 (g) of the same Act which saya “province 
includes any division of British India having a 
Court of the last resort. Within that definition 
the District Judge of the Agra Province has power 
to grant letters of administration which would 
be effective only throughout the Province of Arga 
which is under the Allahabad High Court and the 
Province of Oudh, which is under the Chief Court 
of Oudh, is separate from the Province -of Agra 
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within the meaning of this definition, and the 
District Judge cannot grant letters of administration 
which would be also valid for the Province of Oudh. 
[p. 281, col. 2.] 


F. O. A. from the decision of the District 
Judge, Benares, dated May 19, 1933. 

Messrs. P. L. Banerji and K. Verma, for 
the Appellant. 

Dr. K. N. Katju, Messrs. Shiva Prasad 
Sinha, A. P. Pandey, Binod Behari Lal 
and R. N. Gurtu, for the Respondents. 


Judgment.—This is 
against the issue of letters of ad- 
ministration in favour of an applicant 
by the learned District Judge of Benares. 
The facts are that the property in question 


a first appeal 


belonged to one Thakur Ambika Bakhsh - 


Singh, Talukadar of'Nanemau estate in the 
District of Fyzabad in Oudh. He died on 
August 13, 1905, in Fyzabad District. An 
application was made by Srimati Asht- 
bhuja Ratan Kunwar, his posthumous 
daughter aged about 23 years, on April 
1), 1929, that is many years after his 
death, and her application is accompanied 
by a list of property which comprises the 
whole of the property of the deceased. 
This property is almost all in Oudh with 
the exception of one small area in Jaunpore 
District, No. 63 on the list, which is 
under-proprietary right in Mauza Isapur 
in 75 acres odd. The value of this pro- 
perty is said to be very small, only Rs. 15 
(see Collector's report p. 24). The value 
of the estate on the other hand is stated 
in para. 10 of the application to be over 
four lakhs and in the report to be 8} 
lakhs. Now the applicatiou is for letters 
of administration with a copy of the will 
annexed and the will said to be printed 
on p.67 purporis to have been executed 
by the deceased Ambika Bakhsh Singh 
on October 1, 1904, that is within a year 
of his death. The applicant is not entitled 
to possession under this will, but the 
will provides in para. 4 that if there be 
no son born, then Thakurain Dharam Raj 
Kunwar, the widow of Babu Adya Bakhsh 
Singh, the brother of the testator, “shall 
be considered the owner of the estate”. 
The will proceeded to state: 

“In her absence my senior wife should be entered, 


and even if she be dead’ then the name of my 
junior wife should be entered.” 


Then follows a paragraph where some- 
thing has been cancelled in the will and it 
is stated : 

“After them this riyasat will be considered as 
having been divided among my daughters in equal 


d 
shares NAN After them their children will remain 
in possession thereof,” 
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At the death of the testator, there were 
surviving him Thakurain Dharam Raj 
Kunwar and both the wives of the testator. 
At the present time Thakurain Dharam 
Raj Kunwar is still alive and the junior 
wife isalive and the senior wife is dead. 
Mutation did not follow the provisions of 
the will and the will was not put forward | 
at the time cf the death but mutation was 
made for the senior wife. On no construc- 
tion of the will could the daughter be 
entitled to possession at present specially 
in view of the existence of her mother who 
is in possession. The applicaticn for 
letters of administration was objected to 
by the present appellant before us, Babu 
Debi Bakhsh Singh, who claims that he 
is the nearest reversioner of the deceased 
talukdar, and an objection was also filed by 
respondent No. 2, Lal Bhupendra Narain 


Singh, who is the son of a daughter of 
‘Thakurain Dharam Raj Kunwar. 


We have 
already mentioned the point that only a 
small portion of the property exists in the 
judgeship of Benares and the question of 
jurisdiction arose in the Court of the 
District Judge. On pages 27 and 29 
there is an order of the District Judge of 
February 25, 1931, on the issue of jurisdic- 


iion in which he held that he had jurisdic- 


tion and that the petilion should not be 
refused. That matter went in appeal 
before this Court, and on p. 87 tbere is an 
order of a Bench of this Court holding 
that the Court is not able to interfere 
because no appeal lay and it is not a case 
where interference should be made in 
revision unders, 115, Civil Procedure Code. 
The matter of jurisdiction has, however, 
again been argued before us as it properly 
arises now that a first appeal has been 
brought in this Court. Now the importance 
of the question of jurisdiction is because 
of the provisions of s. 13, Oudhb Estates 
Act of 1869. This section requires that 
a will by a talukdar of talukdari estate 
should be registered within one month of 
the execution and the present will has 
not been registered until 1920. The 
registration of the will would, however, not 
be necessary for the administration of the 
very small area of property in Jaunpore 
District. The provisions of the Succession 
Act of 1925 relevant to the matter are 
ss. 270 and 271, and these sections give 
a District Judge jurisdiction to exercise 
powers of granting letters of administra- 
tion if there is any property within the 
area of his judgeship, but it is stated: 

“Tt shall be in the discretion of the Judge tw 
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refuse the application if in his judgment it could 
be disposed of more justly or conveniently in 
another District, or, where the application is for 
letters of administration, to grant them absolutely 
a limited to the property within his own jurisdic- 
ion,” 


This applies in a case like the present 
where the deceased had no fixed abode 
- within the jurisdiction of the District 
Judge in question. We consider that 
technically the District Judge had power 
to entertain the application and we do 
not consider that it should have been neces- 
sarily dismissed for want of jurisdiction. 
But in our- opinion the main issue in the 
case is whether the execution of the alleged 
will by the testator has been proved. 
Now there are two points which arise in 
this connection. Firstly, the question whe- 
ther the will has been produced from 
proper custody, and secondly, the ques- 
tion of whether the evidence produced by 
the applicant is sufficient to prove its 
execution. As regards production of the 
will, attention is invited to a letter printed 
cn p. 75 signed by Mr. M. Keene, late 
Governor of Assam, then Under-Secretary 
to the Government of the United Pro- 
vinces and . dated Allahabad, January 25, 
1906, which states: 

“The undersigned is directed to acknowledge the 
receipt of a document dated October 1, 1904, pur- 
porting to be the will of Babu Ambika Bakhsh 
Singh, Talukdar of Nanemau, Sultanpur District, 
which has been transferred by the Government to 
India, Foreign Department, to the Government for 
disposal, end to say that the will should be register- 
ed underthe Registration Act III of 1877. To Babu 


Ambika Bakhsh Singh, Talukdar, Nanemau, District 
Sultanpur." 


This letter shows that the Secretariat 
were under tke impression that the talu ka- 
dar was still alive although he had died 
on August 13, 1905 The correspondence 
with the Government of India cannot now 
be traced. It is not clear whether the 
will now tendered was the same document 
to which this letter refers as there is no 
endorsement by the Secretariat of the 
United Provinces on this will. There is 
something written in handwriting to the 
following effect in red ink: “P.B. R. No. 
1036, Recd. 20-11-05". 

Itis c.ntended that these words mean 
“Persian Branch Register’ of the Govern- 
ment of India and indicate that the will was 
received on November 20, 1905. On the 
other hand, there is no official seal of the 
Government of India or signature of any 
officer on this endorsement and although 
such an endorsement might have been made 
on some will sent to the Government of 
India on that date, the. endorsement might 
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easily be copied by any one on to the will 
now tendered to the Oourt. The reason 
why this will was sent to Government is 
stated to be contained in the concluding 
para. 8 printed on p. 70 of the will in which 
it js stated : ; | 

“I will keep this memorandum of will having 
enclosed it in an envelope at such a place that after 
my death noone except the three Thakurains have 
access to itand I will write a slip in Hindi giving 
instructions that whoever may find it should not 
disclose it but should at once get it posted in 
some distant Post Office, and probably she will do 
so. I have thought of this plan so that there 
may be no friction among the three Thakurains 
oe ....The envelope in which this memorandum 
will be enclosed will bear an_ address so 
that it may be presented before His Excellency 
the Governor-General of India in Council and 
His Excellency will be  graciousl pleased to 
send it to that officer who will fully take into 
consideration, etc.” 

Now as the letter from the Secretariat 
appears genuine, there is no doubt that 
some will was sent in some such manner, 
but that is far from showing that it is the 
particular document now before us. The 
subsequent history of this willis given in 
evidence and the petitioner on p. 30 pro- 
duced a witness, Raj Narain, who stated that 
he was the mukhtar-am of Thakurain Sukhraj 
Kunwar: 

“In 1919she got the original will (Ex. 5) and the 
letter from the Government. I got it in the box 
of Niaz Ahmad, former mukhtar-am of the Tha- 
kurain. The letter from Government was attached 
to the will in the same box. The letter is Ex. 6. 
Niaz Ahmad died in 1919, and the box was opened 
after his death. . . . . After reading the letter 
of the Government the Thakurain Sahib regis- 
tered the will.. . . The estate was under the 
Court of Wards from 1909 to 1925. The Thakurain 
got the will registered without showing it to any 
officer. She did not show it tothe Deputy Commis- 
sioner or to the Manager of the Court of Wards 


after registering it.” 


Now Thakurain Sukhraj Kunwar, although 
she is still alive, has not been produced 
to confirm this statement. In one point 
the statement is obviously wrong. Ib could 
not have been in 1919 that she got the will 
from the Government ifit is the same to 
which the Secretariat letter on p. 75 
relates, as that letter relates to January 25, 
1908. There is, therefore, nothing to show 
where the will was between the years 1906 
and 1919. On January 17, 1920, it was 
quietly presented by the junior Tnakurain 
to the Sub-Registrar of Jaunpur at her 
father's house and registered. Such an 
action is certainly peculiar as the will 
affects the whole property of the late 
talukadar; and as the estate of the talukadar 
was then under the Oourt of Wards in 
Fyzabad, the natural course for Thakurain 
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Sukhraj Kunwar totake would have been 
to show the will at once to the Deputy 
, Commissioner or the Manager of the Court 
of Wards on finding it, as is alleged, in 
1919. Apparently, however, the witness 
means that it was with Niaz Ahmad for all 
the years between 1906 and 1919, and this 
theory appears absolutely impossible. 
‘Now the unreliability of this witness is 
‘shown by the fact that the opposite party, 
the appellant, filed on February: 8, 1933,.a 
copy of a judgment (p..79) dated August 3, 
1927, which shows that Shah Niaz Ahmad 
died and -was buried on June.26, 1927, in 
Fyzabad and that one Abdul Rashid Khan 
was prosecuted and fined by the District 
Magistrate for burying his body in his 
house within the city. There was also a 
déath certificate on p. 77 filed to show that 
the death occurred on June 25,1927. Now 
after this evidence had been filed on 
February 9, 1933, the appellant applied 
for further cross-examination of Raj Narain 
and the Court summoned him for further 
cross-examination. This statement is taken 
on p. 40 on May 15, 1933. When the 
witness was called for further cross- 
examination, he was of course aware that 
‘these documents had been filed in Court 
and hethen withdrew his statement that 
-Niaz Ahmad died in 31919 and admitted 
‘that he went away in 1918 and that he 
‘merely heard he died in 1919 and then 
‘broke open the box. There was evidence 
~of Zafar Ahmad, the brother of Niaz 
“Ahmad, ‘to the effect that Niaz ‘Ahmad 
‘died on June 25, 1927, at Fyzabad, and 
-thisis also confirmed by the evidence of 
-Abdul -Raskid Khan in whose house -he 
«died and this witness was fined for burying 
him in his house. The story, therefore, as 
put forward by Raj Narain, is shown to be 
‘false in the main particular where he con- 
tended that Niaz Ahmad died in 1919. This 
‘matter has been dealt with in a very sum- 
‘mary manner by the learned District Judge 
who merely states on p. 44: 

“Tt was kept secret for a: good time and found in 
the box of Niaz Ahmad, mukhtar of the estate, 


who had gone on leave and not returned and was, 
‘therefore, supposed to be dead,” 


and the: Court assumed that there was .no 
doubt as to whether the document'sent to 
the Government of India was the.same 
document and that matter was not dis- 
cussed. We are of opinion that it cannot 
be said that the document has been pro- 
duced from proper custody. There is 
nothing at all to show us to where the 
alleged document was during the years 
1906 and-1919, Ifthe document had been 
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returned by the Secretariat -with the inti- 


-mation that it should be registered, we do 
‘not understand why the person to whom if 
_was returned did not take that course of 


action in 1906. It is very difficult to under- 
stand how such a document could have 


‘come into the possession of Niaz Ahmad 


who was a mere mukhtar-am of 
Thakurain Sukhraj Kunwar. 

We now turn tothe other issue of import- 
ance, that is the evidence produced by 
the plaintiff that the will is a document 
executed by the late talukadar. Now the 
will itself on pp. 70 and 71 purporis to bear 
the signature of Ambika Bakhsh Singh, 
talukadar, and of three attesting witnesses 
Har Prasad Singh, Durga Datt Misir and 
Sukhpal Singh. The latter two are dead, 
and Udit Narain, who is stated by the 
endorsement to be the scribe of the will, 
is also dead. The evidence of Har Prasad 
Singh was taken on p. 34. He states that 


the 


‘he was the treasurer or khazanchi of the 


talukadar and that the talukadar went to 
Jaunpore where his father-in-law lives. 
Now this father-in-law -is the father of the 
junior Rani who was the mother of the pre- 
sent applicant, 

The witness states that Udit Narain who 


“was the’clerk of Munshi Raj Kishore, Vakil, 
“wrote ‘out this will, that he received in- 
‘structions from the 


talukadar a day or 
two before the execution and that he 


-brought the will written out according ‘to 


instructions and gave it to the tulukadar 


who read over the will himself and made 


two cuttings in the will and then 'signed 
the will in the presence of the witnesses. 
Har Prasad Singh states that he was 
present and signed as an attesting wit- 
ness. He also states that two other wit- 
nesses Gaya Prasad and Bal Krishna were 
present although they did not sign as at- 
testing witnesses. These two witnesses 


are produced. Gaya Prasad states he was 


Dewan of the estate and Bal Krishna stated 
that he was the servant in the Singramau 
estate where the father-in-law of the taluka- 
dar lives in Jaunpore, and he also appears 
to be a cultivator. He appears to be a 
man of no weight. The evidence of these 


two witnesses Gaya Prasad and Bal Krishna 


is -worth practically nothing as they were 
not attesting witnesses. The evidence of 
Har.Prasad Singh -given after so many 
years is ‘also of very little weight. Now, 
this witness Har Prasad Singh, does not 
state that the will was drawn up by 
Munshi Raj Keshore in whose house the 
talukadar wag staying» This seems Tẹ- 


* .who was a clerk of a Vakil. 
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markable. We could understand a taluka: 
dar getting a will drawn up by a Vakil, 
but we cannot understand a talukadar of 
Oudh coming to Jaunpore outside Oudh 
.Province and proceeding to get a will 
drawn up . affecting the whole of 
-his talukadari estate merely by a person 
It would 
- have been much more natural for the 
talukadar to consult his legal advisers in 
Oudh who were familiar with the law of 
Oudh. Again the difficulty arises that 
the provisions of the Oudh Estates Act 
of 1869 are well-known in Oudh and 
in particular the provision that a will 
requires to be registered within one month 
of its execution is quite well-known. 
This was the law in Oudh during the life- 
time of this talukadar as he died in 1905 
and the law was not altered until the 
.Amending Act of 1910. We think, there- 
fore, that if he had desired to execute the 
will he would have complied with this 
.well- known provision and he would have 
had his will drawn up by competent legal 
advisers who lived in his own Province of 
Oudh and were familiar with the law of 
Oudh. On the other hand, if any one put 
forward a forged will after his death 
which is in favour of the applicant, the 
putting forward of that will would natur- 
ally be done in Jaunpore where the family 
home of the applicant is. The property 
in Oudh was valued even according to the 
‘application at several lakhs and the pro- 
perty in Jaunpore is only valued at Rs. 15 
odd, as is stated on p. 55 of the report of 
the Collector. Jt is quite inconceivable 
that any normal talukadar would have 
adopted the course attributed to the testator 
in the present instance. 

Two other points may be mentioned. 
Fisrtly, the talukadar died at an early age 
of .between 35 and 36. It is not likely 
that a man of such an early age would 
make a will, and to explain this difficulty, 
para. 3 of the alleged will sets out a story 
that when he was a student at Fyzabad 
an astrologer predicted that his 35th and 
36th year would be unlucky and danger- 
ous and that that was the reason why he 
made the will. The paragraph appears 
to have been inserted by somesne who 
forged the will. Another point against 
the genuineness of. the will is that the 
daughter was born a few months after 
the death of her father in August 1905, 
and when it was found by her birth that 
the child was not a male child, then natur- 
ally persons concerned with her interests 
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would have thought it necessary to inven 
the will. Much stress has been laid in 
argument on the point that Thakurain 
Dharam Raj Kunwar is the person who is 
stated to take the estate under the will, 
and it is suggested that if her name were 
introduced, then such a will could not 
have been fabricated in the interest of the 
applicant. Be that as it may, it is a fact 
that Thakurain Dharam Raj Kunwar 
never made any claim under this will 


- although she is still alive and although the 


will was registered in 1920. Whether she 
was a party to any conspiracy in the mat- 
ter or not, of course, is difficult to say, but 
the introduction of her name does not 
form a strong point in favour of the 
genuineness of the will because she has 
never claimed to act under the will. 

Another ground which we may note 
would require interference of this Court in 
revision even if the will were held to be 
genuine and that is that the letters of 
administration of the District Judge are 
absolute and he does not limit the letters 
of administration to the Province of Agra. 
He has considered that he had jurisdiction 
to grant letters of administration also for 
the Province of Oudh and he adopted this 
considered that the word 
“Province” was defined by the General 
Olauses Act which associates that word 
with one Government. In s. 273 it ig 
stated that letters of administration shall 
have effect throughout the Province in 
which the letters of administration are 
granted. We consider that the word 
“Province” in this section must be taken 
from the definition in s. 2 (g) of the 
same Act which says “Province” includes 


-any division of British India having a 


Court of the last resort. Within that 
definition the District Judge had only 
power to grant letters of administration 


which would be effective throughout the 
Province of Agra which is under this High 
Court and the Province of Oudh, which 
is under the Chief Court of Oudh, is sepa- 
rate from the Province of Agra within the 
meaning of this definition, and the District 
Judge was wrong in purporting to grant 
letters of administration which would be 
also valid for the Province of Oudh. For 
these reasons we consider that it has not 
been proved that the will is a genuine 
will, and accordingly, we allow this appeal 
and we dismiss the application of the 
applicant for letters of administration 
with a copy of the will annexed, with 
costs against the -applicant Srimati Asht- 
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bhuja Ratan Kunwar in both Couris. Res- 
pondent No. 2, Lal Bhupendra Narain Singh 
filed an application asking that the peti- 
tioner’s application should be rejected, and 
in this Court he has also filed an applica- 
tion of objection to the decree on various 


grounds. So, therefore, he is not liable for 
costs. 
D. Appeal allowed. 
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‘Agreement between parties—Effect — Agreement 
superseding original decree recorded as adjustment— 
New agreement, if capable of execution—Civil Proce- 
dure Code (Act V of 1908), O. KAI, r. 2. 

The High Court hasno inherent power to vary a con- 
sent decree by consent. It is truethat O. XX, r. 3, Civil 
Procedure Code, does not apply in terms to the 
High Courts, but the principle applies, and the main 
principle is that a decree once passed is immutable, 
subject of course to review or to any subsequent 
order or decree which may be passed on appeal and 
subject only, to one specific provision, O. XX, r. 11, 
(2). The fact that the decree is by consent makes 
no difference whatever. It is a fallacy to suppose 
that because it was “ made by consent” that it can 
be varied by consent. It is a decree and not a 
contract. Lodd Govind Doss Krishna Dossy. Ram 
Doss Vishundoss (1), relied on. 

A decree can be adjusted or satisfied by the mak- 
ing of an agreement between the decree-holder and 
the judgment-debtor. An obvious instance is the 
taking of a negotiable instrument which is nothing 
but a- particular form of promise, The decree-holder 
may accept andthe parties may have recorded in 
lieu of the performance of the terms of the decree an 
agreement to perform something else. In that case 
it is the new agreement itself which has been ac- 
cepted and which is recorded and not the perform- 
ance or the terms of the agreement ; the letter would 
be substituting a new decree. Rama Narasy v. 
Venkata Reddi (3), relied on. 

A deeree once made cannot be varied. Where, 
therefore, an adjustment is recorded superseding the 

original decree, the new agreement is not capable of 

execution. The same is the position ifthe decree- 
holder has. accepted in satisfaction an agreement 
which itself contains a condition or term that the 
subsequent agreement shall be capable of execution. 
The agreement iscapable of being recordedas an 
adjustment but incapable of being the subject-matter 
of execution. Ganga Bishun Marwari v. Raghunath 
Prasad (4), referred to, Hridoy Mohan Sanyal v. 
` Khagendra Nath (5), doubted. 
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Mr. P. C. Ghose, for the Applicants. 

Messrs. J. N. Mazumdar and M. N. Ghose, 
for the Opposite Party. 

Judgment. - This is an application by 
the defendant ın this suit toset aside an 
order for executicn and the consequent 
attachment of August 6, 1936. The papers 
on that application, I desire to see. They 
will be shown to mein due course. 

The application raises somewhat curious 
point and one which as regards this matter 
The facts 
are shortly these: In this suit a consent 
decree was passed in May 1936. The dec- 
retal amount was Rs. 3,14,944 and the main 
scheme of the consent decree was as fol- 
lows: For Rs. $0,000 the decree was to be 
satisfied by the transfer of certain immov- 
able properties within two months. With 
regard to this, there is a default 
clause by which, I remember right, the 
whole amount of the decree would become 
liable for execution if the immovable pro- 
perties were not made over within three 
months. Secondly, certain pledged jewel- 
lery, of which the exact whereabouts I 
am not clear, was to be sold within a 
month by the Receiver and the amount 
realized adjusted against the decree. 
Thirdly, the balance after deducting this 
amount was to be paid by half-yearly instal- 
ments of Rs. 7,500. Lastly, the defendant 
within three months was to furnish secu- 
rity for the balance, that is, decretal 
amount minus real property minus value 
of the jewellery, and to this again there was 
a default clause. In July, I think, on the 
basis that one of these default clauses had 
operated, application for execution was 
taken out by the decree holder; and also 
at some stage or other before the date I 
am about to mention, a suit was filed by 
the defendant against the plaintiff and 
others in which one of the reliefs claimed 
was whatin effect would have operated as 
a stay of execution. Ft is in these circum- 
stances that on July 23, 1936, certain terms 
were proposed, put into writing and signed 
by ths defendant. The defendant alleges 
that he was compelled to sign those terms 
by coercion, undue influence and so forth 
—a matter which Iam not called upon to 
deal with on this application, and upon 
which I express no view in order not to 
prejudice any case of that kind that may 
be made by the defendant hereafter. That 
is to say I expressno View save so far as 
it may be necessary to decide the ques- 
tion of law which has been urged before 
me, ; 


a 
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_ The whole terms, the scheme of them, 
is “as follows: (1) The decretal amount 
stands. (2) Rs. 40,000 is to be paid 
immediately, and on payment of that 
amount ihe plaintiff was to release the 
attachment of July 11, 1936, an attach- 
ment of certain jewellery which I presume 
to be distinct from the pledged jewellery. 
In order to obviate the difficulty of the 
charge in favour of a third person, the im- 
movable property, which was to have been 
taken in satisfaction under the consent 
-decree free from encumbrances at Rs. $0,000, 
was now to be taken subject to the encum- 
brances at the price of Rs. 46,000, and it 
was to be made over by July 27, 1936. (3) 
Payment of Rs. 1,10,000 by 8rd August on 
payment of which the plaintiffs were to 
release the pledged jewellery. In default, 
the jewels were to be sold, and secondly, 
the plaintiff would be entitled “to execute 
the decree for the full amount due.” (4) 
The balance was to be payment by a sum 
of Rs. 65,000 on July 30, 1937, and there- 
after in a manner whichis not material. 
(5) Security was to be given for the balance 
and certain parties were to be added for 
the purposes of making that security effec- 
tive. There was a default clause with 
regard to the provision for security. 

These July terms, it is quite clear, were at 
- first insisted upon by the defendant. They 
-were also part performed. Rupees 40,000 
paid. Jewellery released, etc. But the 
defendant did not join any application, and 
‘they were, therefore, made the subject- 
matterof an application by the plaintiff to 
enter up satisfaction of the decree under 
O. XXI, r. 2, Civil Procedure Code. Default 
did take place of the new terms and fresh 
execution was taken out, upon what pro- 
perty is again immaterial, on August 5, 1936. 
That is the execution now attacked. Tue 
short, though by no means simple, point 
which has been very ingenicusly argued 
on behalf of the defendant is that such 


terms were not the proper subject-matter . 


for the operation of O. XXI, r. 2, an argu- 
ment, which in its more refined form 
amounts to this: that recorded as an 
adjustment, assuming the terms to be prop- 
erly recorded as an ajustment, they are 
not in themselves executable. I shall 
explain more fully what this means. But 
before L discuss the law, I would like to 
analyse shortly the effect of the July 
terms, 

We can call the May terms A, and the 
‘July terms B. The amount remains the 
same in 4 and B. The default clause in A 
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has operated, and its conditions therefore, 
bave become exhausted. B does provide a 
new manner and new time or times of 
payment, difference with regard to secu- 
rity, new methods and these new methods 
in terms are made part of the decree. 
Thus B purports to substitute a new 
decree. In other words “the original decree 
is altogether superseded”. I now deal 


‘with the question of law. The matter was 


admiratly argued on both sides and. I 
think it only right, therefore, that I should 
give my reasons fully. The first point 
argued by Mr. Ghose was that there is 


‘inherent power in this Court to vary a 


consent decree by consent. With that 
argument I do not agree. It is true that 
O. XX, r. 3, does not apply in terms to the 
High Courts, but the principle applies, see 
definition in s.2 (2), Civil Procedure Code 
and the main principle is that a decree 
once passed is immutable, subject of course 
to review or to any subsequent order or 
decree which may be passed on appeal and 
subject only, as far as I can discover, to 
one specific provision, O. XX, r. 11 (2). 
The fact that the decree is by consent 
makes no difference whatever. It isa fallacy 


‘to suppose that because it was “made by 


consent” that it can be varied by consent. 
It is a decree and nct a contract. So far as 
the observations in Lodd Govind Doss 
Krishna Doss v. Ram Doss Vishnadoss 
28 Ind. Gas 376 (1) a decision of the Madras 
High Court, are directed to this point, I 
entirely agree. 

That brings me to the second point 
argued which is this: Was B properly 
recorded as an adjustment under OÒ. XXI, 
r,2? On this point there is a consider- 
able mass of case-law which will be found 
set out in Chitaley’s Commentary on the 
Civil Procedure Code from which no doubt 
Mr. Ghose and Mr. Mazumdar got their 
assistance (Note No. 6 to O. XXI, r. 9). 
Counsel, however, were considerate enough 
not to cite them all. They rely upon the 
ease I have referred to in Lodd Govind 
Doss Krishna Doss v. Ram Doss Vishnadoss 
28 Ind. Cas 376 (1) and upon the case 
in this Court which follows it, a decision 
of Mukherjee, J. in Azgizur Rahman v. Alt 
Raja (2). With ragard to the latter case, 
in order to appreciate the effect of the 
decision, it should be borne in mind that 
there were two adjustments to be considered. 


(1) 28 Ind. Oas. 376; A I R1916 Mad. 604; 17M L 
T 222; (1915)M W N 225, 

(2) 32C W N 434; 113 Ind, Cag. 9; ATR 1928 Oal, 
527. 
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The decision is with regard to the second 
adjustment referred to by the learned Judge 
“the adjustment on’ the spot” following 
Lodd Govind Doss Krishna Doss v. Ram 
Doss Vishnadoss, 28 Ind. Cas. 376 (1) 
qhich is a decision to the effect that an 
agreement to be executed, an executory 
-agreement -is not proper subject-matter of 
an adjustment. At the same time it is to 
be remembered that in both :these cases 
the parties were seeking to execute an 
_executory agreement as if it were a décree. 
‘My own view is.as follows, and I -am 
-merely repeating what .I said ‘on the last 
occasion; In my opinion a decree can be 
-adjusted or satisfied by the making of an 
agreement between the decreesholder and 
the judgment-debtor. An obvious instance 
ig the taking of a negotiable instrument 
which is nothing but a particular form 
-of promise. In my opinion the decree- 


holder may accept and the parties may. 


-have recorded in lieu of the performance 
of the terms of the decree an agreement 
to perform something else. In that -case 
it is the new agreement. itself which has 


been accepted and which is recorded and : 


-not the performance or the terms of the 
agreement; the latter would be substitut- 
ing-a new decree. This is the view taken 
in a latter case in Madras Rama Narasu 
.y. Venkata Reddi (3) at p. -208*). There 
is, therefore, authority for this view, and 
-I cannot see that it can be otherwise on 
; rinci le. 

ii There remains the third question argued, 
‘Ig the new agreement, the adjustment so 
recorded, capable of execution? It would 


seem ‘to me that since the main principle 


4s that a decree once made is not to be 
varied ‘to make this subsequent agreement 
.capable of execution, will automatically 
vary the decree. Prima facie, therefore, 
the answer would appear to me to be in 
the negative. The further question arises 
as to what is the position if the decree- 
holder has accepted in satisfaction an 
‘agreement which itself contains a condition 
or term that the subsequent agreement 
shall be capable of execution. Logically 
again it seems to me that if the effect 
of the subsequent agreement containing 
such a clause is as it must be, to vary 
the old decree it is not the prope: subject- 
_matter of an application to record an adjust- 
“ment because if.produces in effect what 
(3) -56 M 198; 4141 Ind. Cas. 429; A.IR 1933 Mad. 
98; 63 M L`J 598; (1932) M W N 840; 38 L W.558; 
ind Rul. (1933) Mad. 132, 
= Page of 56 M—[Hd.] © 
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the law precludes. Put otherwise, the 
agreement is capable of being recorded 
as an adjustment “but incapable of being 
the subject-matter of execution. Perfectly 


good satisfaction therefore, but as I have 
indicated, satisfaction by the substitution 


of an agreement merely. Such is my, 
opinion; as a matter of pure theory, it 


remains to consider the authorities. I know 


of no case where the judgment debtor in 
such circumstances has, as here, repudiated 


the new agreement or adjustment and at 


the time has raised some bar to the exe- 
cution of the original decree but the case 
has frequently. arisen with regard to the 
limitation, where the judgment-debtor, havy- 
ing failed to carry out .the terms of ‘the 
adjustment, has pleaded limitation in ex- 
ecution of the .original decree. Such a 
case is Ginga Bishun Marwari.v. Reghunath 


‘Prasad (4) and as far as I recollect :in 


that case, the adjustment having been 


acted upon and the decree-holder having 
-thus altered his 


position, the matter 
was dealt with on the basis‘or analogy of 
estoppel. l 

Again the question has been dealt 
with .on the basis that the parties having 
agreed that the subsequent agreement*be 
executable, the parties are: bound by this 
incidental or ancillary agreement, notwith- 
standing the main rule of immutability 
Such a case is Hridoymohan 
Sanyal v Khagendra Nath (5) at p.'793*, 
the principle of decision being that.the 
parties having agreed to a particular form 
of procedure, ‘they are bound by that 
agreement. This was a .case where the 
“original decree was altogether superseded” 
and a new-arrangement had been entered 
into which contained the term that. that 
new arrangement itself should be capable 
of execution. That is the situation here. 
Speaking for-myself it seems to me that 
by allowing the parties to tie themselves 
and incidentally the Court by this ancillary 
agreement to make the subsequent adjust- 
ment executable, we do impinge upon the 
principle that decrees are not capable of 
variation. Logically the two things are 
dificult to reconcile. On the other hand, 
I see -50 much sense in the view that has 
been taken and so much -injustice:in 
departing from it that I for one, apart 
from. the fact that the decision is one 


(4) 10 Pat. 173; 12& Ind. Cas, 78€; AI R1930 Pat, 
615; 11 P L T 609; Ind. Rul. (1931) Pat. 50. 
(5) 57 O 789; 127 Ind. Cas, 258; A I R 1929 Cal. 
687, 34 O.W N 213; Ind. Rul. (1930). Cal. 834, l 
*Page of.57 O:—{Ed.! : 
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which I should have followed, I would not 
differ from it. 


The matter stood over for Counsel to. 


deal with another pvint raised by meon 
the facts which affords to my mind an 
additional ground for refusing relief to the 
applicant in this case. lt is to be remera- 
bered that this is an application to set 
aside an attachment which has issued and 
for an injunction restraining that attach- 
ment. The judgment-debtor repudiates 
the adjustment. Can he say, therefore, 
that the (original) decree should not be 
executed ? To return to the symbols I 
have adopted: He repudiates B.. Can he 
say that A should not be: executed? On 
this point I wished to see the tabular 
Statement, ard secondly I wished to hear 
Counsel for the- applicant. With regard 
to Counsel Mr. M. N. Ghose addressed me 
and his answer was- this: the decree- 
holder has not accepted the repudiation; 
he is asserting B; he therefore cannot 
rely on A. That is true. At the same 
time it is the judgment-debtor that is 
seeking relief and assuming that the 


application was to execute A, he would. 


have to rely on B, an agreement which he 


repudiates. With regard to.the form of. 


the applicaticn, that is purely a technical 
matter. It is- not before me, so far as I 
Temember. Although it seeks execution 
of the original decree, it treats the two as 
one, leaving the matter in a somewhat 
equivocal state. However, on these facts, 
even apart from the point of law, I 


should have hesitated to interfere. The 
application must be dismissed. 
N. Application dismissed. 





_ ALLAHABAD HIGH COURT 
Oivil Revision Application No. 162 of 1936 
December 7, 1936 
CoLLisTER AND BAJPAI, JJ. 
JAWALA PRASAD—ApptLicant 
versus 

HAR PRASAD AND O0OTHERS-— OPPOBITE 
; PARTY. 

Civil Procedure Code (Act V of 1908), s. 115— 
Stranger to proceedings applying for stay of execution 
—Court refusing stay—Kevision, competency of— 
J. P. Encumbered Estates Act (XXV of 1934), ss. 4,5, 
|, 7—Application under s. 4—Duty of Collector before 


massing order under s. 6—~Applicant prodtcing copy. 


f such order before executing Court-—Decree-holder 
Ahallenging ownership of applicant to property— 


duty of executing Court, to inquire into ownership. 


f applicant. 

The proceedings which begin with an application 
or stay bya person not a party 
iot originally a party tothe execution proceedings 


vAWALA PRASAD 0. HAR PRASAD (ALL) 


to the’ suit and: 


985, 


and which terminate with an order of refusal | 
has the character of a case complete in itself and an 
order which is passed upon that application is an 
order passed in a “case decided” within the mean- 
ing of s. 115, Civil Procedure Code. 

Any person who is a landlord within the meaning 
of the U. P, Encumbered Estates Act and whose 
immovable property is encumbered with debts, is 
competent to apply to the Collector under s. 4. 
When. the Collector is satisfied thatthe application 
was “duly made”, he has to actin accordance with 
s. 6, and as soon as a copy of the Oollector’s 
order is handed to the applicant, he has a right 
by force of this independent statute to present 
that order to the executing Court, and , thereafter 
the provisions of s. 7 would operate. Under s, 4 
of the Act it is the duty ofthe Collector to satisfy 
himself that the application had been made within 
one year after the date on which Chap. III of the 
Act came into force, that the applicant was a 
“landlord” as defined in s. 2(g) of the Act, that his 
immovable property or a part thereof was en- 
cumbered with private debts and that his land or: 
a portion thereof was within that District. 

Though the executing Court has to stay execu- . 
tion on receipt of such copy, still if the decree- 
holder challenges the ownership ofthe applicant by 
alleging that the collusive nature of the transfer of the 
property to the applicant with a view to take advantage 
under the Act and thus to profit his transferor 
and that it was a merely paper transaction, the 
executing Court must inquire into such allegations ’ 
and determine under s, 7 whether the applicant ia the - 
owner of the property under execution. The fact that . 
such inquiry may involve the investigation of his 
predecessor's title, is immaterial, Seth Badhi Chand 
y. L. Karori Mal (1), referred to. 


C. R. App. from an order of the Sub- 
Judge, Bijnor, dated February 8, 1936. 

Messrs. P. L. Banerji; Mushtaq Ahmad’ 
and Shabd Saran, for the Applicant. 

Messrs. B. Malik and C. B. Agarwala, for ’ 
the Opposite Party. 


Order.—This is an application in reyi- 
sion against an order of the Civil Judge of 
Bijnor disallowing an application for stay- 
of execution. One Har Prasad sued Musam- . 
mat Bismilla and others on foot of a mort- 
gage (Suit No. 52 of 1929). We are informed 
that the mortgaged property consisted in 
shops and houses. A puisne mortgagee, 
by name Chandi Prasad, was impleaded as 
a defendant to the suit. A preliminary. 
decree was obtained on May 29, 1829 and 
the final decree was passed on August 3, 
1931. That decree is now under execution. 

The fact as stated before us are as fol- 
lows: Chandi Prasad in execution of his own 
decree purchased on March 2, 1932, a 
portion of the mortgaged property. 
Another portion of it was purchased by one. 
Abdul Wahab. These two persons thus 
replaced the original mortgagors. On 
August 30,1932, Abdul Wahab sold his share . 
to Chandi Prasad and on August 26, 1935. 
Ohandi Prasad sold the whole property Iq. 


286 
Jwala Prasad, the applicant in.the present 
case.: September . 2, 1935, was fixed by 
the executing Oourt for sale of the pro- 
perty in execution of the decree of Har 
Prasad, but meanwhile, on August 29, 1935, 
4. e. three days after his own purchase of 
the property, the applicant presented a 
petition before the Collector unders. 4, 
U. P. Encambered Estates Act (Local 
Act No. XXV of 1934). Tnat same day 
the Collector wrote the following order on 
the application: “Forwarded to the Bpe- 
cial Judge. Let a copy of this order be 
given tothe applicant free of costs”. On 
August 30, 1935, the applicant appeared be- 
fore the executing Court and presented an 
application for stay of execution on the 
strength of the copy of the Collector’s order 
with which he had been furnished. That 
application was dismissed -for default on 
December 10, 1935. A. second application 
was madeon December 16, 1935, and on 
February 8, 1936, it was dismissed on merits. 
16 is againstthat order of dismissal that 
the present application for revision has 
been made. The grounds upon which the 
application for stay was opposed were that 
the applicant was no party to the execution 
proceedings, that s. 52, Tranfer of Pro- 
perty Act, operated as a bar and that the 
sale-deed of Chandi Prasad in favour of 
the applicant was ‘collusive and fictitious.” 
The learned Judge finds that, ceteris paribus, 
the application was competent under s. 146, 
Civil Procedure Code, but he dismissed the 
application on the ground that pendente 
lite transfers are not recognized by the 


Act. He observes: 

“To the relief contemplated by the Encumbered 
Estates Act in respect of the debt and the property 
in question in the decree under execution, the 
applicant can claim such a right only if such 
transfers are recognized under the Encumbered 
Estates Act. ‘Therefore, on a consideration of the 
provisions of s. 4, United Provinces Encumbered 
Estates Act, read with Rule No. 6 of the rules made 
under the said Act, it would appear that the said 
Act does not recognise such trrnsfers and conse- 
quently an order passed by the Oollector under s. 6 
of the Act on the application of such transferee 
cannot affect the proceedings against his transferor 
started by the decree-holder.” 


The . learned Judge was of opinion that 
O. XXII, r. 10, Civil Procedure Code, was 
not applicable. What his finding was on 
the plea based ons. 52, Transfer of Pro- 
perty Act, is not clear. A preliminary 
objection is raised that no revision lies on 
the ground that there has been no “case 
decided” within the meaning of s. 115, 
Civil Procedure Code, and on the ground 
that no question of jurisdiction is involved. 
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In our opinion this ob jection cannot prevail 
The application of J wala Prasad was an in- 
dependent application by an outsider of the 
suit and to the execution proceedings. The 
proceedings which began with an applica- 
tion for stay by a person not a party to the 
suit and not originally a party to the execu- 
tion proceedings and which terminated with 
an order of refusal, had the character of a 
case completein itself. In our opinion the 
order which was passed upon that applica- 
tion was an order passed in a “case 
decided” within the meaning of s. 115, 
Civil Procedure Code. We can find nothing 
in any ofthe reported authorities on the 
question of what amounts to a “case decid- 
ed” which might be held to be in conflict 
with this view. We accordingly hold that 
the order of the executing Court dated 
February 8, 1936, was an order passed in 
a “case decided”. As regards the question 
of jurisdiction, for reasons which will ap- 
pear hereafter, we are of opinion that the 
Court below has refused to exercise juris- 
diction on the basis of a rule which had. 
no application to the facts and in any 
event has acted illegally and with material 
irregularity in the exercise of his jurisdiction. . 
We accordingly disallow the preliminary 
objection. 

As regards the merits of this application, 
learned Counsel for the applicant contends 
that s. 7 of the Act is mandatory and that 
the executing Court had no option but to 
slay proceedings under the provisions of | 
that section. He points out that under 
s, 45 (3) of the Act the decree-holder had . 
a right of appeal from the Collector's — 
order to the Board of Revenue and he pleads 
that the executing Court was not compe- 
tent togo behind the Collector's order; its 
duty was to passan order of stay as an 
automatic consequence of that Order, 
Learned Counsel for the decree-holder 
concedes that the rule which is referred to 
by the Court below is entirely foreign to 
the question before us and has no applica- 
tion, He pleads, however, tnat the appli- 
cation did not lie either under O. XXII, 
1, 10, or under s. 146, Civil Procedure 
Code. Order XXIL, r. 10, is admittedly not 
applicable. As regards s. 146 it is argued 
that as Chandi Prasad, the transferor of the 
applicant, had not applied to the Collector 
under s. 4 of the Act, he would have had 
no right to apply for stay ofexeculion and 
therefore the applicant claiming under him 
could have no »uch right. This objection — 
has now been conceded by Mr. Piare Lal 
Banerji, Counsel for the applicant. He 
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admits that neither s. 146 nor O. XXII, r. 10, 
Civil Procedure Code, applies, but he 
claims an independent right under the En- 
cumbered Estates Act. There can be no 
doubt that any person who is a landlord 
within the meaning of the Act and whose 
immovable property is encumbered witno 
. debts, is ccmpetent to apply to the Collector 
under s.4. When the Collector is satisfied 
that the application was “duly made”, he 
has to act in accordance withs. 6. In the 
present case, as soon as a copy of the Col- 
lector’s order was handed to the applicant, 
he had a right by force of this independent 
statute to present that order to the execut- 
ing Court, and thereafter the provisions of 
8. 7 would operate. Unders. 4 of the Act it 
was the duty of the Collector to satisfy him- 
self thatthe application had been made 
within one year after the date on which 
Chap. III of the Act came into force, that the 
applicant was a “landlord” as defined in 
s. 2 (g) of the Act, that his immovable 
property or a part thereof was encumbered 
with private debts and that his land ora 
portion thereof was within that district. 
- In Seth Bidhi Chand v. L. Karori Mal (1), 
the Senior Member of the Board of Revenue 
observed at p. 832* as follows: 

“I am also of opinion that the Collector is compet- 
ent to see that any application made to him is duly 
made in accordance with the provisions of s. 4 
and that this involves scrutiny of all applications 
to see Whether amongst other things the applicant 
is a landlord within the meaning of the Act, and 
that if the applicant is not a landlord, the applica- 
tion is not duly made and that, therefore, the 
Collector is competent to withhold an order under 
s. 6 or cancel un order under s. 6 if facts afterwards 
come to his knowledge, certainly up to the stage 


before the Special Judge has started proceedings 
under s, 6”, 


We agree with these observations but we 
are of opinion that the Collector is not merely 
competent but is under an obligation to sa- 
tisfy himself thatthe requirements of s. 4 
are fulfilled. From any order which the 
Collector may make unders. 4 of the Act, 
an uppeal will lie to the Board of Revenue. 
The next thing to consider ig what the 
executing Court in the present case was re- 
quired to do under s.7 ofthe Act. Admit- 
tedly a decree upon amortgage had been 
obtained against certain property, but it 
was the duty of the Court under s, 7 to 
determine whether the applicant was the 
owner of that property. This would involve 
investigation into the title of his predeces- 
sors-in-interest. There was an allegation of 
the decree-holder that the application was 


(1) 1936 A W R826. 
*Page of 1936 A. W. R.—[Hd,] 
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barred bys. 52, Transfer of Property Act, 
and that the sale-deed was “collusive and 
fictitious’. What exactly was meant by the 
latter phrase is not clear. It should have 
been clarified by the Court. Possibly the 
decree-holder may have meant that Chandi 
Prasad himself was not entitled to benefit by: 
the Act and that the transfer was a paper 
transaction which he entered into collusive- 
ly witha view to profit by the provisions 
of the Act. In our opinion investigation on 
the above lines is necessary. We accord- 
ingly remit the following issues to the Court 
below: (1) Whether the applicant is the 
owner of the property in suit. In other 
words, did he take the property under a 
valid sale-deed from a person competent to 
transfer it? (2) Whether s. 52, Transfer of 
Property Act, is applicable tothe facts 
of this ease? -In connection with this last 
issue it willbe necessary for the Court to 
determine whether Chandi Prasad was 
himself competent tc apply under the En- 
cumbered Estate Act. The parties will be 
at liberty to adduce such additional evi- 
dence as may be relevant to the above 
issues. We allow three months for return of 
the findings. Thereafter the usual ten days 
will be allowed for objection. 


D. Case remanded. 


rerengatan rasah 


NAGPUR HIGH COURT 
Second Civil Appeal No. 563 of 1934 
March 31, 19357 
NIYCGI AND POLLOCK, JJ. 
SHRIKISAN—APPALLANT 
VETSUS 
J AGOBA— RESPONDENT 

Evidence Act (1 of 1872), 8. 35—Kotwar book con- 
taining births and deaths held, fell under s. 33, 
Evidence Act. 

The Kotwar book containing the register of births 
and deathsis an official book which the Mukaddam 
has to maintain in accordance with the law, as laid 
down in s. 85 of the Evidence Act. The O. P. Land 
Revenue Act imposes certain duties on Mukaddam 
and Kotwars, and one of them is, to report the 
cases of births and deaths of the villages in their 
charge. The Oentral Provinces Police Manual, s. 10, 
para. 418, also requires a report book to be main- 
tained by village watchmen in connection with the 
reports of births and deaths they have to make to 
the Police. Second Appeal No. 724 of 1913, relied on. 
Sheo Balak v. Gaya Prasad (1), not followed, 

S. ©. A. from the appellate decree of the 
Court of the District Judge, Nagpur, dated 
August 27, 1934, in C. A. No. 3-B of 1934, 
confirming the decree of the Court cf the 
Sub-Judge, Second Class, Saoner, dated 
January 6, 1934, in U. S. No. 173 of 1932, 


O88: 

Dr. Sir Hari-Singh Gour, for the Appel- 
lant. , | 

Mr: M. D. Khandekar, for the Respond- 
ent. A 
Judgment.— This a plaintiff's appeal 
from a concuruing..judgment of the District 
Judge, Nagpur. 

The. suit was brought to enforce two 
bonds. for Rs. 1,000 each executed by 
Jagoba, the defendant on April 11, 1930. 
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“an official document. 
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practice in Allahabad, as appears from the’ 


judgment in Sheo Balak v, Gaya Prasad’ 
ti; not toregard the chaukidar'’s book as 


were apparently followed on the principle 
of stare- decisis and tnat case, therefore, : 
cannot be regarded as an authority so far 


as these provinces are concerned. 
Itis pointed. out that the Kotwar book 


e 


The previous cases ' 


i 


bears the signature of Ganpat, son of' 
Jagannath, the Mukaddam. Weldo not- 
think that that circumstance affects in any - 
way either the admissibility or the weight - 
cf the document. The son made the sig-- 
nature. under: the instructions of: his father 
and with his knowledge. It was, therefore, 
substantially a document maintained by the - 
father. In any case the entry was made ` 
as far back as 1912, when no party could: 
have-conceived of any foul play. Both the’ 
Courts below have critically examined the ' 


The defendant pleaded that he was a minor. 
on. the date when be executed. the bonds. 
and his plea has been upheid by the two 
Courts. below. It has been concurrently 
found that the defendant was born on 
27th August 1912, that he had not attained 
majority: until August 1930. 

The appeal involves a pure question of 
fact.. The appellant: abandoned all the 
grounds which he had. set forth in hbis- 
Memorandum of Appeal, but has argued. 


the appeal on a ground not raised in the. 


Courts below, namely, that the Kotwar 
book Ex. D-6, which was admitted in evi- 
dence:was inadmissible. It is urged that 
the Kotwar book is not a book which falls 
within.the: description of an official book 
under s. 35 of the Indian Evidence Act. 
We cannot accede tothis contention. 

The Land Revenue Act imposes certain 
duties on Mukaddam and Kotwars, and one 
of them isto report he cases of birth and 
deaths of the villages‘in their charge. The 
Central Provinces Police Manual, s. 10, 
para. 418, also requires a report book to be 
maintained by village watchmen in eon- 
nection with -the reports of births and 
deaths they have to make to the Police. There 
appears to be no doubt that the Kotwar 
book is an official book which the Mukud- 


document and they have come to the con- 
clusion that it-is above any suspicion. 


. 
1 


The appeal is without any substance and j 


it is dismissed with costs. 


D. Appeal dismissed.’ 


LEN nan aglar, makaman 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 166 of 1936 
July 28, 1937 
; IQBAL AHMAD, dJ. 
ABDUL HASAN AND ANOTHER—DEFENDANTS . 


—APPLIOANTS ; 


versus. i 
KHALIL ULLAH—-PLAINTIFF 
—QOprosite PARTY - 
U. P. Agriculturists’ Relief Act (XXVII of 1934), 


88. 7, 3—Provisions of s. 7,if mandatory—Agriculturist 

carrying on business at place other than his residence ' 
—Suit against him on unsecured loan--Court at place : 
of business, if can try the suit—Defendant question- . 
ing jurisdiction—If must invoke beneficial provisions | 


dam has to maintain: in accordance with 
the ‘law as laid down in s. 35 of the Indian. 
Evidence Act. The point was specifically 


raised:.in Second. Appeal No. 722. of 1913 
in: which Drake-Brockman, J. O, held that 


entriés in the Kotwar books are relevant’ 


under s..35 ot the Indian Evidence Act. 


We have not known of. any case in which. 


the admissibility of the Kotwar book was 
ever disputed. It has been the consistent 
view of this Court to regard’ the Kotwar 
book as an official document within the 
meaning of that expression used in s.35 
of the Indian Evidence Act. 
‘ported in Sheo Balak v. Gaya -Prasad (1), 
is brought to our notice. That case does 
not contain any discussion, but it purpcrts 
to follow two previous cases of Oudh Chief 
` Court. It appears that there has becn a 
(1)-A IR 1922 All, 510; 70 Ind. Oas, 817, 


A case re-` 


of 3. 3, also. l 
The fact that tbe defendants carries on some busi- 
ness at a place outside the district of his residence or. 
does some trade does not affect the mandatory pro-. 


visions of s. 7, Agriculturisis’ Relief Act, if he is © 


admittedly an agriculturist, residing and owning 


some lands in a district of U., P. The Court ats: 


place where he carries on the business cannot try a 
suit against him for the recovery of an unsecured 
joan. And ‘ifthe defendant questions the jurisdiction 
of such a Court to try the suit, itis not necessary for 
him.toinvoke before that very Court the beneficial 
provisions of s, 8of the Act. 


©. R. App. against an order of the Small- 


a 


+ 


+ 


Cause Court Judge, Cawnpore, dated Janu-` 


ary 13, 1933. 
Mr. Mansur Alam, for the Applicants. 
Mi. M: A. Aziz, for the Opposite: Party. 
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_dudgment.—This is an application 
In revision against a decree passed by 
the Small Cause Court Judge of Cawnpore. 
The suit was brought by the plaintiff 
Opposite-party for recovering ofan unse- 
cured loan from the defendante. The 
defendants contested the suit inter alia 
-on the ground that the learned Small Cause 
Court Judge of Cawnpore had no jurisdic- 
tion to try the suit. This contention of 
the defendants was inter alia based on 
the provision of s. 7, U. P. Agriculturists’ 
Relief Act, which provides that notwith- 
standing anything contained in any other 
enactment for the time being in force, 
every suit for recovering an unsecured 
loan in which the defendant or where 
there are several defendants, any of the 
defendants, is an agriculturist, shall be 
instituted and tried in a Court within the 
local limits of whose jurisdiction the agri- 
culturist defendant, or any of the agricul- 
turist defendant, actually and voluntarily 
resides. It is unnecessary to notice the 
other provisions of s. 7. The defendants 
contended that as they were agriculturists 
and were residents of Barabanki district 
the Court at Cawnpore had no jurisdiction 
totry the suit. The learned Small Oause 
Court Judge repelled this contention of 
the defendants with the following observa- 
tion : 

“The defendants, no doubt, reside at Aliabad 
(Barabanki) and have some agricultural holding 
there. But it isaleo a fact admitted by defendant 
No.2 and also by his witnesses that they have 
been doing business at the place. As such, the 
defendants are not entitled to claim the benefit 
allowed to agriculturists by the new debt legislation. 


For all practical purposes they are to be treated 
as traders and not as tenants.” 


The fact that the defendants carried on 
some business in OCawnpore or did some 
trade could not affect the mandatory pro- 
Visions of s.7, ‘Agriculturists’ Relief Act. 
The cardinal question for the decision of 
the point of jurisdiction raised by the 
defendants was, wheredid the defendants 
actually and voluntarily reside. On this 
point there was no conflict of testimony 
and it wasadmitted on all hands that the 
defendants who were agriculturists were 
residents of Barabanki District. ‘The 
learned Small Cause Court Judge of Cawn- 
pore had, therefore, no jurisdiction to try 
the suit. The learned Counsel for the 
opposite party has placed reliance on 5. 8, 
Agriculturists’ Relief Act, and has con- 
tended that the defendants ought to have, 
in accordance with the provisions of that 
section, asked the learned Small Cause 
Court Judge to fix instalments. 


Lig—37 & 38 
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Section 3 gagee: under O 
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bas, in my judgment, no application to the 
case. When the defendants questioned the 
jurisdiction of the Court below to try the 
suit, it was unnecessary for them to 
invoke before that very Court the benetit of 
the provisions of s. 3 of the Act. 

As the learned Judge of the Court below 
had no jurisdiction to try the suit, I must 
set aside the decree passed by him. 
Accordingly I set aside the decree sought 
to be revised and direct that the record 
be sent back to the learned Small Cause 
Court Judge of Cawnpore with the direc: : 
tion to return the plaint to the plaintiff 
for presentation to tne proper Court. The 
defendants: applicants are entitled to 
their costs both here and in the Court 
below. 

D. Decree set aside. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 514 of 1934 
October 9, 1936 
GRUER, J. 
Musammat RAMKUNWARBAI 
AND ANOTHER8—DEPENDANTS— 
APPELLANTS 
VETSUs 
Musammat CHHITRA BAI—PLaIntI FF 
— RESPONDENT 
Limitation Act (IX of 1908), Sch. I, Arts. 148, 182— 
. Mortgage —Suit for redemption of prior mortgage by 

subsequent, mortgagee—Limitation—Foreclosure and 
redemption—Rights, distinction between—Prior mort- 
gagee, tf should be impleaded in suit by subsequent 
mortgagee—Second appeal—Prior mortgagee obtaining 
possession—Sale to  mortgagor—Acquisitions—Sub- 
sequent mortgagee’s suit for redemption—Question of 
compensation, if can be raised—Transfer of Proper- 
ty Act (IV of 1882), s. 8—E fect of. 

Article 148, Limitation Act, is the only Article 
applicable for a suit for redemption, Where after a 
prior mortgagee has obtained a foreclosure decree 
and taken possession without impleadingthe sub- 
sequent mortgagee in his suitand the latter brings 
a suit for redemption of the prior mortgage but more 
than twelve years alter the prior mortgagee obtained 
possession, the suit is not barred being governed by 
Art. 148 and not by Art. 132. Nindairam Bando- 
padhya v. Sarbessur Biswas (1), Lakshmanan Chettiar 
v. Sella Muthu Naicker (2), Appayya v. Venkataram- 
ayya (3) and Nil Madhab v, Joy Gopal (4), dissented 

‘from, Sayamali Molla v. Anis-ud-din Molla (5), 
Ramjhari Koer v. Lal Kashi Nath Sahai(s), Sunder 
Das v. Beli Ram (7) and Priya Lal v. Bhora Champa 
Ram (8), relied on. 

The two rights of foreclosure of one’s own mort- 
gage, and redemption of the prior mortgage are 
distinct, as the law has allowed different periods for 
their enforcement, and the extinction of one does not 
necessarily lead to the extinction of the other. The 
subsequent mortgagee is not bound to implead the 
prior mortgagee in his suit, although the prior mort- 

V,r. 1, Civil Procedure Code, 
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should implead the subsequent mortgagee, Nil 
Madhab v. Joy Gopal (4), dissented from, Sayamali 
Molla v, Anis-ud-din Molla (5), relied on. 

An auctior purchaser is to be deemed an assignee 
of the mortgagor's rights and of the prior mortgagee's 
right, and in such a case he is not suing for the 
enforcement of his own mortgage at all, but only for 
his right to redeem, which he has under s. 91 of the 
Transfer of Property Act, and possession follows 
from the working out of that right. 

The prior mortgagee obtained possession of the 
mortgaged property in pursuance of his foreclosure 
decree and sold it to the mortgagor who made some 
acquisitions to the property. On the subsequent 
. mortgagee who was not party to the suit, bringing 

& suit for redemption of the prior mortgage, the 
mortgagor contended for the first time in second appeal 
i ee he was entitled to compensation for the acquisi- 
ions : 

Held, thatthe presumption under s. 8, Transfer 
of Property Act, arose that all the interest of the 
mcrtgagor passed to the subsequent mortgage, and 
that as the question of compensation involved ques- 
tions of fact, it was too late to agitate it in second 
appeal, 


.0. A. from the appellate decree of 
the Court of the District Judge, Chhind- 
wara, dated September 21, 1934, inC. A. 
No. 3 of 1934, confirming the decree of the 
Court of the Sub-Judge, Second Class, 
Chhindwara, dated December 238, 1933, in 
O. S. No. 303 of 1932. 

Mr. A. R. Kulkarni, for the Appellant. 

Mr. V. R. Dhoke, for the Respondent. 

Judgment.—The appellants are defend- 
ants Nos. | and 2, Musammat Ramkunwar 
and Chottelal. The claim was one for 
redemption of a mortgage valued at 
Rs, 600. The lower Court allowed redemp- 
tion on deposit of Rs. 1,015. Defendant No, 
1 alone appealed, but her appeal was 
dismissed by the District Judge, Chhind- 
wara, and so she now comes upin second 
appeal. 

There were two mortgages of the same 
property, 10 annas’ share of Mouza Khamar- 
pani; the first mortgage dated October 8, 
1912, was in respect ofa site also and 
was executed by Darbarilal husband of the 
present appellant (defendant No. 1), in 
favour of Ramdayal for Rs. 600. The 
mortgage was foreclosed in suit No. 34 
of 1915, final decree being passed on 
October 20, 1916, and possession being de- 
livered in December 1916. i: 

The second mortgage which extended 
overa house also was executedon August 
7, 1914, for Rs. 2,000 by Darbarilal in 
favour ofthe plaintif (respondent No. 1) 
Chbbitia Bai, who obtained.a final decree 
for salein respect ofitin 1926, but did not 
proceed to execution. In the suit by the 
prior mortgagee the subsequent mortgagee 
was not impleaded and vice versa. Now, 
one Nandkishore, nephew of Ramdayal 
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obtained the foreclosed mortgage property, 
namely this 10 annas’ village share, in a 
family partition in 1920, andon March 27, 
1923, he sold it by registered deed to the 
original mortgagor Darbarilal and to 
Chhotelal (the present appellant No. 2) 
jointly. 

.The main question inthis appeal bas 
been agitated as one of limitation. The 
present suit was brought more than 12 
years after December 238, 1916, the date 
when the prior mortgagee obtained posses- 
sion, so that if Art. 132 of the Limitation Act 
is applicable, the suit, it is said, would be 
barred, whereas if Art. 148 (which allows 
60 years against a mortgagee to redeem) 
applies, it is within time. Both the lower 
Courts have decided that Art. 148 is the 
proper one. The appellant’ also presses 
for a reduction of the redemption amount, 
saying that interest has heen wrongly 
allowed and calculated, and also that 
plaintiff is not entitled to subsequent 
accretions tothe property without paying 
compensation for the money spentin their 
acquisition. , 

Appellants’ learned Counsel relies prin» 
cipally on Nindhiram Bandopadhya v. 
Sarbessur Biswas (1) and some cases 
which follow it including Lakshmanan 
Chettiar v. Sella Muthu Naicker (2), 
Appayya v. Venkataramayya (3) and 
Nil Madhab v. Joy Gopal (4). If I may 
say so with due deference, there has been 
a confusion ofthought in: Nidhiram’s case 
(1) and an obscurity of expression which has 
been perceived in 2 number of other sub- 
sequent cases, but not in those aboveemen= 
tioned. The learned Judge in Nidhiram’'s 
case (1) said that the question before 
them was whether the time within which 
the second mortgagee-purchaser had to 
bring a suit ccmmenced to run from the 
due date of the mortgage debt or from 
the date of his purchase. The ques- 
tion then as so put was the starting 
point of limitation, not the article applic- 
able, but they proceeded to hold that Art. 
132 was applicable. Then again, while 
recognizing that the seccnd mortgagee is 
not deprived of his right to redeem be- 
cause he has not been included in the 
prior mortgage suit, they go on to say 
that this merely saves the right of the 
second mortgagee, but gives no additional 

(1)14 OWN 439; 5 Ind. Cas. 877. 

(2)47 ML J 602; 84 Ind. Cas. 301; (1924) MW N 
508; A I R 1925 Mad. 76. 

&) ATI R 1925 Mad. 150; 82 Ind. Cas. 864; 20L W 


(4) A I R 1926 Cal, 560; 91 Ind. Cas. 719, 
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right nor extends the period during which 
he can sue to enforce his rights. In 
Sayamali Molla v. Anis-ud-Din Molla (5) 
which was a case heard by.a strong bench 
of five Judges, B. B. Ghose, J., has laid 
his finger on the weak point in Nidhiram's 
case (1) which has failed to distinguish 
between the article of the Limitation Act 
‘applicable and the real question, which 
was whether plaintiff's right to redeem 
was still subsisting. Ghose, J., holds that 
the Judges in the earlier case did not mean 
to lay down a rule of limitation for en- 
forcing theright to redeem which is not 
Warranted by the provisions of the Limi- 
tation Act; but what they intended to say 
was that the plaintiff had no subsisting 
right to redeem. That Art. 148 is the only 
one applicable for a suit for redemption 
has been emphasized in this Full Bench 
case and also in others including Ramjhari 
Koer v. Lalkashi Nath Sahai (6), Sunder 
Das v. Beli Ram (7) and Priyalal v. 
Bhora Champa Ram (8). In the Patna 
ease it was pointed out that a right of 
redemption cannot be considered to be a 
right to enforce payment of money charged 
upon immovable property and the second 
mortgagee in asuit for redemption does 
not seek to recover the money due to him 
upon his second mortgage, The Lahore 
case puts the matter strongly at page 598* 
where the two Arts. 132 and 148 are con- 
tracted. In Lakshmanan Chettiar v. Sella 
Muthu Naicker (2) reliance is placed on a 
passage in Fisher on Mortgage which is to 
be found at page 595 of the 1931 edition, 
and itis tothe effect thatthe right of a 
puisne mortgagee to redeem is only ancil- 
lary to his right to work out his remedy 
against the mortgaged estate. Whatever 
deduction might be drawn from this as to 
`~ the extinguishment of the right to redeem, 
"16 is certainly irrelevant on the question as 
to which article is applicable, 

I, therefore, do not follow this case nor 
the other two cases Nil Madhab v. Joy 
Gopal (4) and Appayya v. Venkataramayya 
(3) in which there is an uncritical accep- 
tance ofthe dictumin Nidhiram Bando- 
padhya v.Sarbessur Biswas (1). 

(5) 57 C 704; 119 Ind, Oas, 135; 33 C W N 1067; 50 
43 D. A I R 1929 Oal, 609; Ind. Rul. (1929) Cal. 

(6) 5 Pat. 513; 94 Ind, Cas. 284; A I R1926 Pat. 
337; (1926) Pat. 310; 7 P L T 788, 

(7) 14 Lah. 596; 142 Ind. Cas. £05; Ind. Rul, (1933) 


Lah. 299; 34 P L R 502; A I R 1933 Lah. 503. 
oe 45 A 268; 79 Ind. Oas. 498; AJ R 1923 All, 


*Page of 14 Lah, —[Hd.] 


RAMKUNWARBAi v, OHITRABAL (NAG.) 


291 

Being assured then that Art. 148 is the one 
applicable, the real question which should 
have been propounded to us in the case is, 
I am convinced, whether the mortgage 
right became extinguished, although limi- 
tation had not yet expired, just asa man 
who has three years in which to sue for 
money may lose his right to do so for 
other reasons than the passage of time. 
Now, the points to be noted in the present 
case are that foreclosure, possession, trans- 
fer, and sale asa result of the first mort- 
gage, all took place before the second 
mortgagee obtained his final decree. 
Neiher the first nor the second mortgagee 
was impleaded in the suit of the other. 
It cannot be denied that thesecond mort- 
gagee had initially the right to redeem the 
prior mortgage. Did she then lose that 
right by reason of the facts that the other 
side had obtained possession on the strength 
of their decree and that through lapse of 
time she could not enforce her own mort- 
gage? These seem to melo be the only 
two possible ways by which her right to 
redemption could be extinguished. To me 
it appears that the two rights of foreclosure 
of one’s own mortgage, and redemption of 
the prior mortgage are distinct, as the law 
has allowed different periods for their en- 
forcement,and the extinction of one does 
not necessarily lead to the extinction of the 
other. It is certainly the law that the 
subsequent mortgagee in his suit, although 
the prior mortgagee under O. XXXIV, 
r. l, should implead the subsequent mort- 
gagee. The position would follow, as noted 
by Rankin, CO. J., in Sayamali Molla v. 
Anis-ud-Din Molla (5). 

“Tf the prior mortgagee has sued to enforce 
his security, without impleading the puisne 
mortgagee, neither the decree, nor the sale (if 


there is one) will affect the right of the second 
mortgagee to redeem.” 


Some of the cases cited before me are of 
little assistance as the facts were different; 
but in Ramjhari Koer v. Lal Kashi Nath 
Sahai (6), they were parallel, as there the 
prior mortgagees had got the property 
sold and themselves purchased it and 
had been in possession for more than 
20 years, when the plaintiff brought his 
redemption. It was held and 1 think 
rightly—that the second mortgagee was not 
bound either by the decree in the prior 
mortgagees' suit or by the sale held in 
execution thereof. Another case in which 
possession had been delivered is to be found 
in Narotam Das v. Sanwal Das (9) and 


(9) A I R1934 All. 946; 153 Ind. Cas, 664; 1935 A 
L R141; 7RA 548. 
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there possession passed to a third party, 
an auction-purchaser, The Full Bench case 
of Ram Sanehi Lal v. Janki Prasad (10), 
was relied on. l 

I respectfully agree with the reasoning 
in these cases and dissent from that 
expressed in Nil Madhab v. Joy Gopal (4), 
which case is also not followed in Naro- 
tam Dasv. Sanwal Das (9). It proceeds on 
the view. that the defendant wasin pos- 
session of the mortgaged property not by 
virtue of his prior mortgage but by virtue 
of his.purchase in execution of his decree, 
and that the plaintiff's suit being not 
merely for redemption but for possession 
-also was really one to enforce the puisne 
mortgagee’s mortgage against the defendant 
for which purpose time had already expired. 
I consider onthe contrary that the true 
view is that an auction-purchaser is to be 
deemed an assignee of the mortgagor's 
rights, and of the prior mortgagee’s right 
that in such a case he is not suing 
for the enforcement of his own 
-mortgage at all, but only for his right to 
redeem, which he has under s. 91 of the 
Transfer of Property Act, and that 
possession follows from the working out of 
right. This ground of appeal, therefore, 
ails, 


- Only two of the remaining grounds of 
appeal are pressed. One relates to interest 
and the other to accretions to the mort- 
gaged property. The lower Appellate 
Court has recognized that appellants are 
-entitled to compensation for default of 
payment of the loan on the due date 
(para. 15 of the judgment), but considering 
that the rate of interest 2 per cent.’ per 
mensum is high in a mortgage transaction 
has. allowed only the original rate of 
Re. l-6-0 per cent. per mensum for the period 
Bubsequent to the default also, that is, 
. it has really allowed no compensation for 
default at all. Now 2 percent. per mensem 
is certainly nowadays considered high, 
. and in fact is not allowable under cases 
coming under the scope of recent pro- 
vincial legislation but it was not an 
unusual rate at the time when this mort- 
gage was execuied. Section 74 of the 
Indian Contract Act also recognizes right 
tu reasonable ecmpensation on breach of 
contract, which must mean some sort of com- 
pensation however small, The respondent, 
too, is not in the position of an unfortunate 
mortgagor doing his best to save his own 
property. In the circumstances, I consider 


(10) A I R1931 All. 466; 134 Ind. Cas. 1: (1931 
Ld ES Ind. Rul. (1931) All. 769; 53 A 1093 (F BÝ j 
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that Re. 1-12-0 per cent. per mensem would 
be proper figure to allow from. the date of 
the default to the date of realisation. l 
The appellant says that certain cf ihe 
khudkasht tields are recent acquisitions, 
and that she is entitled to refund of the 
‘money paid fox acquiring them with 
Aprellate 
Court pointed out that this ground ruisés 
questions of fact and ought to have been 
taken in the pleadings. That is no boubt, 
so. Defendant No.2 referred to the khudkasht 
fieldsin para. 6 of his reply dated March 
28, 1933, and his statement was adopted 
by defendant No. 3 on the same day. The 
matter ought to have been pleaded thén 
so that it could have been put in issue. 
According tos. 8 of the ‘Transfer of Prop- 
erty Act, there ia a presumption that all 
the interest of the appellants in this prop- 
erty will pass on redemption, and. it, was 
for them to show how they were entitled 
further compensation when account of the 
mortgage was made. There was a presump- 
tion that as there was specitic reservation 
all khudkasht lands would pass along with 
the village share. Hazari Lal v. Hazari 
Lal (11) It is, therefore, too late “to 
agitate the question of the costs of acquisi- 
tion now. re 
Except for the modification with regard 


.to interest, the appeal fails, and is dismiés- 


ed with costs on the appellant. The price 
of. redemption will have to be re-calculated 
with interest @ Re. 1-12-0 to the extent 
allowed in para. 9 above. The full amount 
to be deposited in Court within 3 months 


from date, failing which the suit will stand 


dismissed. Te eee 
N. Appeal dismissed. 
(11) A I R 1923 Nag 130; 68 Ind. Cas, 476. 
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SEN, J. l 
Mes. SERENE COWASJEE— PLAINTIFF 
VETSUS 
N. M. COWASJEE AND OTHERS— 
DEFENDANTS k 
Injunction—Acgutescence— Essentials — Plaintiff 
must know position at time of acquiescence—Words 
and phrases—" Residential purpose”, whether in- 
cludes building of Community Hall. 


There can be no acquiescence unless the plaintiff. 


knows the position at the time of acquiescence, but 
if there has been acquiescence, it will be an answer 
to the suit for injunction, . Sayers v. Collyer 11), re- 
lied on : 

Held, that where the plaintiff sold certain plot for 
.Tesidential purposes to the defendant. and 
the defendant built a Community Hall on it, 
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there was no breach of covenant since the 
Hall came within the expression “ residential area ” 
and use for residential purposes. 


Mr. Aiyangar, for the Plaintiff, 
Mr. Clark, for the Defendants. 


Judgment.—The Merwanji Cowasjee 
Hallin Campbell Road is the Community 
“Hall of the Parsees and in an imposing 
structure built within acompound of 3282 
acres. The land on which this building 
stands was gifted to the trustees of’ the 
Parsee Fire Temple Trust by Mr. N. M. 
Cowasjee, one of the trustees of the trust 
for the construction of the Hall. 

The plaintiff is the widow, executrix 
and sole beneficiary of the late Mr. 
Romanjee Cowasjee of Rangoon who 
owned inter alia alarge estate of land and 
buildings approached by Tower Lane from 
Park Road on the one side and from 
Campbell Road on the other and the land 
of the Uommunity Hall prior to 1931 
formed part of this estate. The coloured 
plan in Ex. D shows the extent of the 
plotting of the estate of the late Mr. B. 
Cowasjee and it also shows a number of 
houses on the northern side standing upon 
the adjoining estate belonging to Mr. 
N. M. OCowasjee, defendant No. 1. It appears 
that after the death of the late Mr. B. 
Cowasjee, his widow the plaintiff entrusted 
Mr. F. W. Gooch with the management 
and sale of the properties of the estate 
and also appointed him as her attorney. 
Mrs. B. Cowasjee has been permanently 
résiding in London since about 1923 and 
Mr. Gooch was also a resident of London. 
In or about 1330 Mr. Gooch was sent out 
to Rangoon as such attorney. Shortly after 
his arrival in Rangoon Mr. Gooch alleged 
that defendant No. 1 had encroached upon 
the land of his uncle, the late Mr. B. Cowas- 
Jee. Tae encroachment complained of 
was an intermittent encroachment along 
the common boundary of the two estates, 
With a view to putting an end to this 
dispute, defendant No.1, although he deni- 
ed the encroachment, purchased from the 
plaintiff through Mr. Gooch sites Nos. 1 and 


wae 


some 12 to 15 feet deep extending over the 
major portion of the site. After purchasing 
sites Nos land 2 defendant No. 1 commenc- 
ed réclamation work on site No. 1 with the 
object of filling up the tank and the low- 
lying land. He discovered that he needed 
“more earth for his reclamation work and 50 
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he purchased through Mr. Gooch, site No. 5 
measuring 1,308 acres on March 10, 1931. 
In the conveyance of sites Nos. land 2 
there is no special covenant, but the con- 
veyance of site No.5 contains the following 
covenant, namely: 

“It ig agreed and declared that as the site hereby 
sold falls within the residential area, its use shall 
be restricted to residential purposes and that in 
the utilization of the land hereby sold, the area 
allotted to the dwelling house together with out- 
houses shall be about an acre." 

Defendant N>. 1 gifted to the Parsee Trast 
the whole of site No. 5 and portions of sites 
Nos. l and 2 measuring in all 3242 acres. 
The trustees of the trust constructed the 
Community Hall on this site. The founda- 
tion stone was laid on August 22, 1933, and 
the building was completed by early 1934. 
The Hall stands mostly, if not wholly, on 
site No. 5. The plaintiff has instituted this 
suit against the Trustees of the Parsee 
Trust in whom the Community Hall is 
vested for an injunction to restrain the 
use of the Hall as such upon the basis 
that there has been a breach of the cove- 
nant, “that the site sold should only be 
used for erecting a building thereon which 
should only be used for residential pur- 
poses” as set cut in para, ll of the plaint. 
The defendants contend (a): That the 
covenant in question was intended to pre- 
vent the use of the site for industrial 
purposes and meant nothing more; ib) that 
the Hall does not offend against the cove» 
nant: (e) that there is residential accom- 
modation in the Hall; (d) that there has 
been acquiescence on the part of the 
plaintiff; (e) that the plaintiff is not 
entitled to an injunction in any eveat and 
(f) that no damages have been sustained. 
The plaintiff as an alternative to an 
injunction has claimed Rs. 10,000 ag 
damages being the estimated depreciation 
in the value of the adjoining sites Nos. 2, 3,5, 
6 and 3. The following issues were framed: 
(1) Has there beeu a breach of the cove- 
nant in the deed of March 1931? (2) Has 
the plaintiff acquiesced in such breach: if 
so, does such acquiescence disentitle her 
to the reliefs claimed in this suit? (3) Is 
the plaintiff estopped from asking for the 
reliefs in suit? (4) Is the plaintitf entitled 
to an injunction in suit? (5) If not, in the 
alternative, is the plaintiff entitled to 
damages for the reasons set ont in the 
plaint, and if so, to what amount? One of 
the matters for determination in “this case 
is the meaning to be attached to the expres- 
sion ‘resideatial purpose’. The dictionary 
meaning of ‘residential’ is ‘of or pertaining 
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to residence or residents. Defendant No. 1 
States that it was intended by ‘residential’ 
that the land should not be used for indus- 
trial purposes and nothing more and that 
It was so stated to him by Miss Dantra, 
Barrister-at-law, who was acting for Mrs. 
Cowasjee and had prepared the draft 
conveyance. Defendant No. 1 stated that 
he objected to the insertion of this clause 
as there was no similar clause in the con- 
veyance of plots Nos. 1 and 2. He says that 
he ultimately accepted Miss Dantra's as- 
surance as he had no intention of erect- 
ing a structure thereon for industrial pur- 
poses. 

It is not disputed that Miss Dantra pre- 
pared the draft and although she was not 
the constituted attorney of Mrs. Cowasjee 
she was in close communication with 
Mr. Gooch and was admittedly an Advocate 
acting for the plaintiff. I accept the evi- 
dence of Mrs. Cowasjee but I do not pro- 
pose to decide this issue merely upon this 
consideration. There is absence of autho- 
rity on this subject but if we consider the 
relevant facts and the surrounding circum- 
stances, it is impossible to attach to this 
covenant the narrow meaning which J am 
asked to accept by the learned Advocate 
for the plaintiff. It must be remembered 
that sites Nos. 1 and 2 had been sold without 
any restrictive covenant. If the Hall had 
been constructed on sites Nos.1 and 2, no 
objection could have been raised. It is even 
possible that sites Nos. 1 and 2 could have 
been used for industrial purposes with im- 
punity. To my mind the absence of any 
covenant as to sites Nos. 1 and 2 militates 
against a narrow construction of the cove- 
nant in dispute. I agree with the learned 
Advocate for the plaintiff that the covenant 
must be read as a whole, but the language 
of the covenant is not so clear as not 
to raise a substantial doubt as to its scope 
and effect. To my mind it is evident 
upon a natural interpretation of the cove- 
nant that the use of the land was res- 
tricted to residential purposes because the 
site sold fell within a residential area and 
it is therefore important to consider whe- 
ther a community hallis a building which 
ean find no place in a residential area. 
Now taking the town of Rangoon itself, it 
must be admitted that the Cantonments 
constitute a residential area and yet with- 
in that“area are to be found churches, 
clubs, medical institutions, a hotel and 
even schools. I have evidence befcre me 
which I accept that Mr. Gooch prior to 
the sale to defendant No. 1 was willing to 
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sell plot No. 5 in-question to a school. Isa 
community hall so different from a club, 
school or hotel that it could be excluded 
from the term ‘residential area’? I think 
the answer is clearly in the negative. ; 

Learned Counsel for the Trustees has 
contended with considerable force that 
residential area must of necessity contain 
within themselves buildings used partly or 
in whole to cater to the material, social 
and spiritual needs of the residents. lam 
satisfied, whatever may be the ultimate 
limits of the expressions ‘residential area’ . 
and ‘use shall be restricted to residential 
purposes”, the community hall falls within 
those expressions. The second part of the 
covenant to my mind means simply this ` 
that if a dwelling house is constructed, it 
shall not be within a lesser area than one 
acre: I may say at-once that the language 
of the whole covenant is such as to sug- 
gest aset form rather than a special coves 
nant relevant to a particular sale. For 
instance there is nothing in the body of 
the deed with reference to “the dwelling 
house”, It may be due to inexpert drafts- 
manship, but be that asit may, the result 
is in effect a covenant which cannot be 
construed against the trustees in this case. 
The covenant is the contract between the 
parties andit is relevant for me to con- 
sider what meaning the plaintiff herself 
attached to this covenant. Mr. Gooch had 
introduced the covenant when he was in 
Rangoon. After his return to England he 
was in close touch with Mrs. Cowasjee. 
He used to discuss her letters received by 
her from her agents in Rangoon and he 
would himself type the replies which she 
would approve and sign. Exhibit M.is a 
letter written by Mrs. Cowasjee to her sell- 
ing agents in Rangoon, Messrs. Balthazar 
& Sons, and is dated December 5, 1933. In 
that letter, speaking of the community hall, 
she says; 

“T thank you for the interest you have shown in 
the matter of preserving the amenities of “The 
Retreat”, and in reply I would say that having sold 
site No. 5 for building purposes I can hardly object to 
the Parsee Community or anyone else putting a 
Community Hall on it provided it is used in such 
away as not to be a nuisance to other residents on 
the estate,” 

Then again in Ex. 2 whichis addressed 
to defendant No, 2 and is dated October 17, 
1934, she writes : 

“Another question I am asking Mr. Gooch to look 
into is the New Parsee Hall. Of course I know 
that a Parsee building was being erected on one 
of my sites sold to Mr. N. M. Oowasjee but it is 
only quite recently that it has come to my know- 
ledge that its ‘activities’ would be such ag would 
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amount to a breach of the terms under which the 
land was sold,” 

I hold on all the evidence before me 
that the erection and use of the commu- 
nity hall is not a breach of the covenant 
and the letters quoted above confirm the 
view of the Court that the plaintiff never 
intended to contract that no community 
hall should be erected upon site No. 5 and 
the plaintiff could not have intended, and in 
fact did not intend, to divorce the hall 
itself from its normal use. She objected to 
such use of it as would constitute a 
nuisance, but this action is not founded 
upon nuisance. It was urged before me 
that no building would be within the cove- 
nant -unless persons were in actual resi- 
dence. On behalf of the trustees it is 
pointed out that at p.2 of the catalogue 
prepared by Mr. Gooch, Ex. D., a special 
invitation is made to tennis and similar 
recreation clubs to purchase or take on 
lease sites similar to site No.5. Ifit be true 
as Mr. Gooch says that the covenant in 
question was to appear in every convey- 
ance, then there would be an inherent 
inconsistency. . Mr. Gooch counters the 
point by saying that he would insist on 
residential accommodation but refuses to 
answer the question Whether actual resi- 
dence was necessary and thereby failed to 
support the very foundation of his case. 
The trustees have proved that there are 
living rooms inthe community hall which 
could be occupied and used whenever re- 
quired although they are not now so used, 
My finding on the first issue should dis- 
pose of the case, but in case I am wrong, I 
propose to answer the other issues which 
have been raised. 

The next issue of importance is whether 
she plaintiff has, by acquiescence disentitl- 
ed herself, to any relief in the suit. There 
could be no acquiescence unless the plaintiff 
knew the position atthe time of acquies- 
cence, but if there has been acquiescence, 
it will be an answer to the suit as has 
been held in Sayers v. Collyer (1). On 

the questicn of acquiescence an examina- 
tion of the correspondence is material. The 
letters of Mrs. Cowasjee were written by 
Mr. Gooca and approved and signed by her. 
Mr. Hormasji was her agent from May 1931 
to July 1933. Miss Dantra was joint agent 
with Mr. Hormasji and thereafter her sole 
agent. Balthazar & Sons were her selling 
agents. Inor about August 1932, defen- 
dant No. 1 expressed his intention of gift- 


(1) (1885) 28 Ch. D 103; 541, J Oh, 1; 51L T 723; 
3W R91; 497 P 244 i 
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ing 2 acres of land to the trust and Mr 
Hormasji, his co-trustee and agent of Mrs. 
Oowasjee, wrote to her as follows on Octo 
ber 10, 1932 (Ex. E). as 


“Tt may interest you to know that Mr. 
Cowasjee has offered to give 2 acres out of the 
sites abutting on Campbell Road and Tower Lane 
for the benefit of the Parsee Community to build 
a hall upon it for holding meetings and social 
and religious functions such as Navjotes, mar- 
riages, Ghambars, ete. A meeting is to be held 
next Sunday to consider the offer and accept it 
subject to the permission of the High Oourt being 
obtained to expend out of the Agiari Trust Funds 
a suitable sum on the building of the halland the 
laying out of a garden. This scheme should, if it 
goes through, add to the amenities of the sites 
nearby.” f 

It is significant to note that in the par- 
ticulars to the plaint, the plaintiff specti- 
cally objects to the use of the hall for 
Navjotes, marriages and Ghambars. Now, 
Mrs. Cowasjee could not have had any doubt 
in her mind as to what a Parsee Commu- 
nity Hall meant. The Parsee Oommunity 
of Rangoon appears to have derived its 
religious benefactions from the Cowasjee 
family. The late Mr. B. Cowasjee, the plain- 
tiff's husband, had gifted the Fire Temple 
to the community. He was the sole trustee 
for over 30 years and continued as trustee 
till his death in 1929. He built the Com- 
munity Hall in Mogul Street which has 
been discontinued after the construction of 
the new Hall as the accommodation in 
the old Hall had become insufficient for 
the needs of a growing community. Mrs. 
Cowasjee. must have known what this old 
Community Hall was, and the uses to 
which it was put and must have herself 
attended functions therein. The new hall 
is being used for the same purposes as the 
old hali had been used. I must conclude 
that when Mrs. Cowasjee received Ex. E, 
she knew the nature and character of the 
building which was to be erected on the 
sites and the use to which the building 
would be put,namely the use to which it 
has been actually put which is the same 
as the use indicated in the letter of Mr. 
Hormasji (Ex. E) 


It has been urged by the learned Advocate 
for the plaintiff that the two acres referred 
to site No. land not to site No. ð. But 
plural “sites” have been used which pre- 
cludes its application to site No. l alone. 
Furthermore, the reference tosites abutting 
on Campbell Road and Tower Lane can 
mean sites Nos. 1 and 5 or tothe whole area, 
Nos. 1, 2 and 5, but it cannot mean Nos. 1 and 
9, nor can it exclude No. 5. I decline to þe- 
lieve that Mrs. Cowasjee or Mr. Gooch could 
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have concluded from Ex. E that the 
trustees proposed to construct this sub- 
stantial hall on reclaimed land which only 
two years previously had been a tank 12 
or 15 feet deep. Exhibit E must have 
conveyed to the plaintiff that a Com- 
munity Hall was to be erected wholly or in 
part on site No.5. By Ex. F Mrs. Cowasjee 
replied : 

“The proposal to erect a hall and garden for the 
use of Parsees on Mr. N. M. Oowasjee’s land at 
corner of Tower Lane is interesting. If it will for 
ever do away with the old tank that has so long 
been an eyesore tothat corner. I agree with your 


remark that the scheme would add to the ameni- 
ties of the adjacent sites.” 


On August 18, 1933, that is, four days 
before the foundation stone was laid, Miss 
ery by Ex. G informed the plaintiff 
that : 

“N. M. Cowasjee had handed over site No. 5 East to 
the Trustees of the Parsee Temple. Building ig 
proceeding and a well is being dug on site Ne. 1.” 

She later refers to the Parsee Club in a 


different connection but by that time Mrs. ~ 


Cowasjee knew what building was being 
constructed and in any event she would 
know that the trustees would not be 
building a club it being no part of their 
duties. In her reply Ex. H, Mrs. Cowasjee 
S28 : 

Tite No. 5 Bart, Inote with interest that Mr. N. 
M. Cowasjee has handed this site to the Trustees 


of the Parsee Temple for social rites and shall be 
glad to hear of further developments.” 


At this time Balthazars were the selling 
agents of the plaintiff and were apparently 
acting in her interest. By Ex. J Balthazars 
suggested to the trustees the removal of 
the cookhouse and latrines to a different site 
so ag not to be objectionable to the 
neighbours. Mr. Hormasji replied giving 
certain assurance and the correspondence 
was sent to the plaintiff. Her reply is of 
importance. In Ex. M she writes: 

“I thank you for the interest you have shown in 
the matter of preserving the amenities of ‘The 
Retreat? and in reply I would say that having sold 
site No. 5 for building purposes, I can hardly object 
to the Parsee Community or any one else putting a 
Community Hall on it provided it is used in sucha 
way as not to be a nuisance to other residents on the 
Estate.” 

Mrs. Cowasjee must have known the 
normal use of that hall could not cause a 
nuisance ; for she made no objection to the 
hall being constructed knowing its normal 
use, and asl have said before, this suit is 
not based on nuisance. To my mind it is 
manifest that Mrs. OCowasjee so far back 
as 1932 knew that the Parsee Community 
Hall was being erected on site No. 5, that she 
knew the uses to which the hall would be 
pat, that she had the ‘opportunity of 
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objecting to its construction if she desired 
to do so, but that so far from objecting 
she acquiesced in its construction. Ex- 
hibit 2 is relied on by the learned Advo- 
cate for the plaintiff to show that his 
client was objecting. This letter is dated 
October 17, 1934. I attach no weight to , 
this letter as being an objection; if merely, 
in my opinion, voices afuture apprehen- 
sion regarding the renting or sale of her 
properties in the vicinity. I, therefore, 
hold that the plaintiff by her acquiescence 
has disentitled herself to any relief in suit. 
In my opinion, whatever view is taken of 
the matter, having regard to the law relat- 
ing tothe granting of injunctions in India 
the plaintiff is not entitled to an injunc: 
tion. But it is necessary for me to con- 
sider the question of damages if Lam wrong 
on the issues I have decided. 

The plaintiff's case tor damages is based 
upon the diminished value of her unsold 
sites. “The Retreat” which adjoins the hall 
together with some five other houses and 
about 16 acres of land have been sold 
to Sooniram Rameshwar who has given 
evidence in this case. The catalogue price 
of these properties was about 23 lakhs, 
but they were sold for Rs. 52,000 tfor rea- 
sons unconnected twith the hall. Site No. 4 
immediately opposite the hall had been 
previously sold. Sites Nos. 2, 5 and 6 are In, 
my opinion too remote to be affected and 
damages, if any, could be claimed as to 
sites Nos. 3 and 9. Mr. Gooch in his evidence 
stated that he had difficulty in selling sites 
opposite the hall owing to the existence 
of the hall. But not a single witness has 
been called to prove this contention. The 
only witness called by the plaintiff was 
Mr. Wilton, the present tenant of the 
“Retreat”. Mr. Wilton, a witness for the. 
plaintiff, states that on the occasion of a 
Navjote celebration at the hall on Novem- 
ber 6, 1935, he was badly disturbed by the 
notice of pots and pans and the shouting of 
children playing in the hall. Iam bound 
to accept this evidence with caution not 
only because it has been contradicted 
by witnesses for the defendants but also 
for the reason that by November 6, Mr. 
Gooch had become Mr. Wilton’s paying 
guest and had continued to live with him. 
Mr. Gooch in his evidence has said nothing 
about this occasion of November 6, nor has 
Mr. Wilton complained to his landlord 
about this alleged nuisance. The trustees 
on the other hand have led positive evi- 
denee to prove thatso far from detracting 
from the value of the sites, the hall has 
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actually enhanced the value of the locality. 
Mr. Joakim, the Managing Director of 
Balthazar & Sons, is a witness whose 
opinion on this subject is entitled to res- 
pect as his firm are well-known land 
valuers and have had considerable expe- 
_Yience in buying and selling immovable 
property. Mr. Joakim lives in one of the 
first defendant's houses adjoining the hall 
and he has told the Court that he regards 
the hall as an improvement to the locality 
and although his room faces the hall he 
has . never been disturbed. ` Babu Sooniram 
Rameshwar is a wealthy landlord and the 
present owner of the “Retreat.” He has no 
objection to the hall and says the hall, has 
not affected the amenities of properties in 
the vicinity and he definitely maintains 
that the “Retreat” has not been adversely 
affected. U Soe Nyun, Barrister-at-Law, 
-was in 1930-31 a prospective purchaser of 
site No. 3 west. 
had been in existence at that time it; would 
have been an additional inducement for 
him to purchase. 

Upon the evidence before me I hold that 
no damage has been suffered by the plain- 
tiff by reason of the existence or use of 
the hall and that it has been proved to 
my satisfaction that the hall has enhanced 
the value of the locality. It is not a case 
of the absence of a basis for damages; it 
is just a case cl no damagesatall. The 
plaintiff's suit must, therefore, be dismissed 
with costs. I allow special Adcocate’s fee 


sn gold mohurs per day after the first 
«ays hearing and I certify for two 
< vunsel. 

D. Suit dismissed. 


QUDH CHIEF COURT 
First Civil Appeal No. 71 of 1935 


and 
Second Civil Appeal No. 315 of 1938 
October 27, 1937 
THOMAS AND ZIA-UL-HASAN,. JJ. 
Musammat JWALA DEVI AND ANOTHER 
—DEFENDANTS—APPRLLANTS 
VETSUS 
AHMED HASAN —Puaintire— 
RESPONDENT 
Court Fees Act (VII of 1870),s 7 (v) (d)—Oudh 
Civil Rules, r. 268-A (d), (e)—Suit for possession of 
land in village together with trees and building and 
mesne profits—Under-proprietary rights by virtue of 
permanent lease, claimed—Court-fees for valuation of 
suit and for purposes of jurisdiction. 
The suit was for possession of about thirty-one 
bighas of land situated in the village together with 
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trees and buildings situated thereon, and for 
s. 2,053-8 as damages and mesne profits. The 


plaintiff claimed to have under-propristary rights in 
the land by virtue of a permanent lease executed in 
his favour by the predecessor-in-interest of the de- 
fendants. The lease was said to be for building 
purposes and the plaintiff claimed to have construct. 
ed a building on the land and to have planted a guava 
grove. The yearly rent at which the land in suit was 
let out to the plaintiff was Rs. 10. The plaintiff 
had calculated the market value of the land at 
Bi nes the rent, ae is at Rs. 200: 
eld, that suit came under s. 7 (v), (d) of the € 
Fees Act, and the calculation xs aM plaintiff wa 
correct. But that under s. 7 (v), (e) of the Court Teng 
Act, a separate court-fee should have been paid by 
the plaintiff on the market-value ofthe building and 
the trees of which possession was sought along with 
the land. Ashe prayed for possession not only of 
the land but also of the building and the trees. the 
latter were as much the subject-matter of the suit 
as the land itself; 

Held, further, that as regards the valuation of the 
suit and the appeal for purposes of jurisdiction both 
cls. (d) and (e) ofr. 269-4 of the Oudh Civil Rules 
applied. Under cl. ‘d) the value of the land in suit 
for purposes of jurisdiction will have to be deter- 
mined by multiplying the rental value of the land by 
twenty. The valuation of the appeal for purposes of 
jurisdiction would also be the same as that for pur- 
poses of court-fee. 


F. O. A. against the decree of the Subordj- 
nate Judge, Unao, dated March 27, 1935, 

Messrs. L. S. Misra and Sri Ram, for the 
Appellants. 

Messre. M. Wasim and Ali Hasan, for the 
Respondent. 

Judgment.—This first appeal against 
the decree of the learned Civil Judge of 
Unao, dated March 27, 1935, in suit No, 
76 of 1934, was filed bythe defendants to 
tLe suit on July 13, 1935, valuing the ap- 
peal at Rs. 5,000. Previously to that on 
May 9, 1935, they had filed an appeal against 
the same decree in the Court of the learned 
Dtstrict Judge of Unao, valuing their ap- 
peal at Rs. 700 only. The office reported 
in their first appeal that there was a def- 
ciency in the court-fee paid both on the 
plaint and on the appeal. The office report 
came up before a Bench of which one of 
us wasamemberon March, 24, 1936, and 
it was thought advisable that the decision of 
the question of the proper court-fee be 
postponed till the decision of the appel- 
lants' appeal pending in the Court of the 
District Judge. That appeal has now been 
decided and Second Civil Appeal No. 315 
of 1936, bas been brought by the defendants 
against the decree of the learned District 
Judge who dismissed their appeal. 

Two questions now arise for decisicn. 
The first is how far the office report is cor- 
rect and whether there is any deficiency 
in the court-fee paid by the plaintiff-res- 
pondent and the defendants-appellants and 
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the second is what should be the correct 
valuation of the suit and whether the ap- 
peal against the decree of the learned Civil 
Judge liestothis Court or to the Gourt of 
the District Judge. 

To take up the question of court-fee first. 
The suit was for possession of about thirty- 
one bighas of landsituated in the village 
of Natwamcohal Gouri Shankar together 
with trees and buildings situated thereon, 
and for Rs. 2,053-8-0 as damages and mesne 
profits. The plaintiff-respondent claimed to 
have under-proprietary rights in the land 
by virtue of a permanent lease executed 
in his favour by the predecessor-in-interest 
of the defendants-aprellants. The lease 
was said to be for building purposes and 
the plaintiff claimed to have constructed a 
building on the land and to have planted a 
guava grove. Tte plaintiff valued his suit 
for purposes of court-fee at Rs. 2,153-8, 
that isto say, he valued the relief for 
possession of the land at Rs. 100 and the 
relief for recovery of damages and mesne 
profits at Rs. 2,053-8-0. He put no separate 
valuation on the building and the grove. 
The defendants raised a plea in the trial 
Court that the court-fee paid was insufh- 
cient, but the learned Civil Judge in his 
judgment says that this plea was not press- 
ed. Accordingly he held that the court- 
fee paid was sufficient. The present ap- 
peal has been valued by the defendants 
as noted above at Rs.5,000. The question 
is what should be the proper valuation of 
thé suit and the appeal for purposes of 
court- fee. 

It is not disputed that the suit comes 
under s.7 (v) (d) of the Court Fees Act, 
which says that where the land (the sub- 
ject-matter of a suit) forms part of an 
estate paying Revenue to Government but 
is not a definite share of such estate and 
is not separately assessed with land reve- 
nue, the amount of the courtefee payable 
under the Act shall be computed on the 
market value of the land. As the yearly 
rent at which the land in suit was let out 
to the plaintiff-respondent is Rs. 10, the 
Plaintiff has calculated the market value 
of the land at twenty times the rent, that 
is at Rs. 200. We are of opinion that this 
calculation is correc: and the learned Coun- 
sel for the appellants has not referred us 
to any evidence on which the market value 
of the land could be fixed at a higher 
figure. . 

We are of opinion, however, that under 
s. 7 (v) (e) of the Court Fees Act a separate 
courtefee should have been paid by the 
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plaintiff-respondent on the market value of 
the building and the trees of which pos- 
session was sought along with the land. 
As he prayed for possession not only 
of the land but also of the building and 
the trees, the litter were as much the 
subject-matter of the suit as the land 
itself. It was contended by the learned 
Counsel for the respondent that the build- 
ing and the trees were appurtenant to the 
land and noseparate court fee was requir- 
ed. We do not agree with this view. The 
building in question is not a tenant's 
house or any other building necessary for 
the enjoyment of the land but a sub- 
stantial structure used asatannery. Simi- 
larly the trees in suit are not self-grown 
trees which might be said to go with the 
land but are said to constitute a grove 
planted by the plaintiff-respondent. The 
fact that the building was erected and the 
grove planted by the plaintif himself is 
immaterial. Moreover, it is in evidence 
that the building in suit fetches a rent 
of Rs. 120a year, so that it is absurd to 
suppose thatthe building is appurtenant 
to the land the market value of which is 
only Ks. 200. We are, therefore, of opi- 
nion that the court-fee should be paid not 
only on the market value of the land but 
also on that of the building and trees in 
suit. We take the market value of the 
building to be Rs. 2,400 at twenty times the 
annual rent With regard to the guava 
trees, the plaintiff's evidence is that they 
are twenty-eight in number and their 
market value may, in our opinion, be fixed 
at Rs. 56. The total valuation of the suit 
for purposes of court-fee should, therefore, 
be Rs. 2.400 for the relief of possession of 
the building, Rs. 200 for the relief about 
the land, Rs. 56 for the relief about the 
trees and Rs. 2,053-8-0 for the relief for 
recovery of damages and mesne profits 
total Rs, 4,709 8-0. The valuation of the 
appeal should be Rs. 2,400 about the build- 
ing, Rs. 200 aboat the land, Rs. 56 about the 
trees and Rs. 500 only (the amount decreed 
in favour of the  plaintiff-respondent) 
about damages and mesne proits, total 
Rs. 3,156. Both the plaintiff-respondent and 
the defendants-appellants will, therefore, 
make good the deficiency in the court-fee 
par by them within a month from this 
ate. 

As regards the valuation of the suit and 
the appeal for purposes of jurisdictiun 
we are ofopinion that both cls. (d) and 
(e) of r. 289-A of the Oudh Civil Rules 
apply. The learned Counsel for the 
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plaintiff-respondent argues that cl. (d) was 
exclusive not only of cls. (a), (b) and (c) but 
of (e) also but we do not think so. As 
sald above the building and the trees 
were as much the subject of the suit as 
the land itself and thereis no reason why 
‘cls. (d) and (e) should not apply together 
to the suit. Now, under cl. (d) the value 
of the landin suit for purposes of juris- 
diction will have to be determined by 
multiplying the rental value of the land 
by twenty and we agree with the learned 
Counsel for the plaintiff that in the present 
case the rental value of the land should 
be taken to be Rs. 10a year, namely the 
rent at which the land has actually been 
let out to the plaintiff. The learned Coun- 
sel for the appellants vontended that “rental 
value” of land meant the rent at which 
land could be let out to cultivating tenants. 
Weare of opinion that this would beso 
if the suit was for superior proprietary 
rights in the land but not where only under- 
proprietary rights are claimed. No doubt 
in relief (a) of the plaint the plaintiff claims 
“proprietary” possession over the land 
but in view of the fact thaton his own 
showing he is only a permanent lessee 
of the land, he cannot as a matter of fact 
claim superior proprietary rights in the 
land in suit, though he can claim proprie- 
tary rightsin the buiiding and the trees. 
As the land in suithas actually been let 
out to the plaintiff on a rent of Rs. 10 
a year, we think this is the proper letting 
value of the land. So far as the build- 
ing andthe trees in suit are concerned, 
their value for purposes of jurisdiction is 
their market value under cl. (e) of r. 269-A. 
"We have held above that the building has 
a market value of Rs. 2,400 and the trees 
of Rs. 56. Therefore, the total valuation 
of the suit for purposes of jurisdiction would 
be Ks. 4,709-8 including Rs. 2,053-8 the 
amount of damages and mesne profits 
claimed. The valuation of the appeal for 
purposes cf jurisdiction will also be the 
sameas that for purposes of court-fee 
namely Rs. 3,156. 

‘The result is ihat this first appeal is not 
maintainable and is hereby dismissed with 
costs. The Second Appeal No. 315 of 1936, 
will come up for hearing after the parties 
have paid up the court-fee according to the 
above order. 

D. Appeal dismissed. 
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NAGPUR HIGH COURT 
Miscellaneous Criminal Oase No. 46 of 1937 
June 24, 1937 
Pouwock, J. 

LAXMANRAO PARASHRAM 
DESHMUKH or NAGPUR - APPLIOANT 
VETSUS 
EMPEROR—Responpenr 

Criminal Procedure Code (Act V of 1698), ss. 369, 
561-A—High Court, if can review judgment in 
criminal case. 

There is no inherent power in the High Court to alter 
or review a judgment in a criminal case, and s. 561-A, 
Oriminal Procedure Code will not confer such a power 
on the High Court. Mathra Das v. Crown (2j, held 
overruled. King-Emperor v, Shiva Dat (1), dissented 
from. Dahu Raut v. Emperor (4), Banwari Lal v. 
Emperor (5), Kam Jas v. Emperor (6) and Pem 
Mahton v. Emperor (7), relied on. 


Misc. Or. ©. application for revision of 
an order in Criminal Revision No. 178 of 
1937, dated April 30, 1957, against the order 
of the Additional Sessions Judge, Nagpur 
dated March & 1937 in Or. A. No. 425 of 
1936, arising out of Criminal Case No. 19 
of 1935 dated November 28, 1936 in the 
Court of the Honorary Magistrate, First 
Class, Nagpur. 


Mr. B. R. Mandlekar, for the Applicant. 

Order.—This is an application for 
review of an order passed by me in a 
criminal case. 

It has been argued that s. 561-A of 
the Oriminal Procedure Code gives this 
Court power to review its order passed 
in a criminal case. Section 369 of the 
Code provides that there shall be no review 
in criminal case and s. 561-A merely pro- 
vides that nothing in this Gode shall be 
deemed to limit or affect the inherent 
power of the High Court. I have been 
referred tothe decision in King-Emperor v. 
Shiv Dat il) holding that s. 561-A gives a 
power of review in criminal cases, I res- 
pectfully disagree with that decision, which 
was partly based on the decision in Mathra 
Das v. Crown (2) which has since been 
overruled. In my opinion there never was 
inherent power in the High Court to alter 
or review a judgment in a criminal case, 
and s. 561-A will therefore not confer such 
a power on the High Oourt. I may refer 
to the decisions in kaju v. Crown (3), Dahu 
Raut v. Emperor (4), Banwari Lal v. Em- 

(1) 3 Luck, 680; 111 Ind. Cas. 573; 5 O W N 641; 
29 Cr. L J 893; A I R 1928 Oudh 402. 

(2) AIR 1927 Lah. 139; 99 Ind. Oas. 1039; 9 Lah, L 
J 12; 28 Or. L J 239. 

(3) 10 Lah 1; 110 Ind. Oas. 221; A IR 1928 Lah. 
462. 29 Or. L J 639; 10 A I Cr. R 494 


(4) 61 C 155; 145 Ind. Cas. 937; 6 R O 168; 34 Cr. L 
2 1100; A I R 1933 Oal. 870; (1933) Or, Cas, 1481; 38 G 
5. 
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peror (5), Ram Jas y. Emperor (ë) and 
Pem Mahton v. Emperor (?). ; 

No application for review therefore lies 
and the application is dismissed, _ 

D. ` Application dismissed. 

(5) AIR 1935 All 466; 157 Ind. Oas. 1044; (1935) 
A LJ 317; (1935) Cr. Cas. 507; L R 16 A 42 Cr; 
1935 A L R 904; 8 R A 258; 36 Or. L J 1286. 

(6) 12 Luck. 30; 160 Ind. Cas. 969; 1936 O W N 
194; 1936-0 L R 125; 8R O 292; 36 Cr. L J 362; AT 
R 1936 Oudh 719; (1936) Or. Cas. 314. 

(7) 14 Pat. 392; 159 Ind. Cas. 2411; AI R 1935 Pat. 
426; 16 P.L T 683; (1935) Cr. Cas, 1123; 3 B R 62;8R 
P 259; 37 Or. L J 58. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 827 of 1933 
April 9, 1937 
Bravmont, O. J. 

AURAJ JOHARMAL MARWADI 

AND ANOTSER-—DEFRNDANTS Nos. 1 AND 2 

~—APPELLANTS 
versus 
DALPAT SUPADU-- PLATINTIFE AND 
ANOTHER — RESPONDENTS 

Minor— Decree against —Negligence of guardian- 
Decree, if canbe challenged, in absence of fraud or 
collusion, in independent suit— Proper remedy. 
` In the absence of fraud or collusion, if a minor 
wishes to challenge a decree against him on the 
mere ground of negligenee by his guardian, however 
gross that negligence may be, he must do go in the 
suit, by such means as the rules of procedure provide, 
and he cannot challenge the validity of the decree in 
an independent suit. Sheo Charan Lal v. Ram- 
nandan Dubey (4),Siraj Fatima v. Mahmud Ali (5) 
and In re Hoghton, Hoghton v. Fidday (5), dissented 
from. Raghubar Dayal Sahu v. Bhikya Lal Misser 
(1), Beni Prasad v. Lajja Ram (2) and [mam Din v. 
Puran Chand (3), relied on. 

S.C. A. from the decision of the District 
Judge, Hast Khandesh at Jalgaon, in Appeal 
No. 70 of 1932. 

‘Mr. P. V. Kane, for the Appellants. 

Mr. K. H. Kelkar, for Respondent No. 1. 

Judgment—-This is a second appeal 
from adecision of the District Judge of 
East Khandesh, and it raises a short point 
which is by no means free from difficulty. 
The plaintiff in the suit is suing to set 
aside a decree passed in 1927 against him 
on certain money bonds which had been 
passed by his mother. In that suit the 
mother was the guardian ad litem of the 
plaintiff in the present suit, who was a 
minor. She entered an appearance and 
engaged a Pleader, but at the hearing of 
the suit, the Pleader put in a purshis that he 
had got no instructions and, therefore, 
retired from the suit, and a decree was 
then passed against the property coming 
to the hands of the minor. That decree 
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has not been challenged in review nor has 
an attempt been made to set it aside 
under O. IK, r. 13, Civil Procedure Gode, 
1908. In 1929, the minor by his next 
friend started this suit for a declaration 
that the decree made in 1927 was not bind- 
ing on him on the ground that the guardian 
ad litem was guilty of gross negligence in’ 
the conduct of his defence, and he asked 
for an injunction to restrain the decree- 
holders from executing the decree. He 
also asked for relief in respect of a mort- 
gage-bond executed by the mother, but in 
respect to that he failed, and there is no 
appeal on that point. The trial Court held 
that the money bonds executed by the 
mother were. not passed for legal neces- 
sity, and that the minor was entitled to 
challenge the decree founded on those bonds, 
and that decision was upheld by the District 
Judge. 

In second appeal, I am bound by the 
finding that these money bonds were not 
passed for legal necessity. The point, how- 
ever, which arises on this appeal, is a pure 
question of law, i. e. whelher a minor can 
challenge in an independent suit the 
validity of a decree passed against him on 
the ground of the negligence of his guardian 
ad litem. There isa good deal of authority 
upon the point in India, but it is conflict- 
ing. In Raghubar Dayal Sahu v. Bhikya . 
Lal Misser'(1), Beni Prasad v. Lajja Ram 
(2) and Imam Din v. Puran Chand (3) 
it was held that the minor could not 
challenge a decree duly passed against 
him on the ground of negligence by the 
guardian, and that his only remedy would 
be by way of review if he could bring 
himself within the terms of O. XLVII, 
r. 1. On the other hand, in Sheo Churn 
Lal v. Ramnandan Dobey (4) and Siraj 
Fatma v. Mahmud Ali (5) it was held that 
in such a case the minor could challenge 
the decree ina substantive suit. In the 
latter case, which was the decision ofa 
Full Bench, Sulaiman, J., as he then was, 
gave an exhaustive and, if I may say so, 
a very interesting and instructive judg- 
ment, in which he reviewed the whole 
matter. I agree with him that s.11, Civil 
Procedure Oode relating to res judicata 
cannot apply when the previous judgment 


(1) 12 C 69. 
(2) 38 A 452; 35 Ind, Cas. 63; A I R 1916 AlL 324; 14 
AL J438 


438. 
(3) 1 Lah. 27: 55 Ind. Oas. 833; A IR 1920 Lah. 417; 
84 P L R 1920; 37 PW R 1920. . 
(4)22 C 8. 
(5) 54 A 616; 138 Ind. Oas. 465; A I R 1932 All, 
293; (1932) A L J 437; Ind. Rul. (1932) All. 418; 16 R D 
327 (F Bj, 
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which is alleged to have decided the matter 
is cbalienged in the suit. The Oourt, I 
think, in that case went largely on the 
ground that in England there is in a minor 
a substantive right to set aside a decree 
against him on the ground of negligence by 
the guardian. Iam not satisfied myself that 
“there is so. 

There is no doubt one decision of Malins, 
V. O., In re Hoghton ; Hoghton v. Fiddey 
(6) in which the learned Vice-Chancellor 
seemed to think that such a right existed, 
but I have not been referred to any other 
case on the subject, and I never, in my 
experience, came across any case of that 
soit in England. A judgment may of course 
be challenged in an independent suit on 
the ground of fraud or collusion, and if it 
were held that the negligent conduct of the 
guardian ad litem showed collusion with the 
‘plaintiffs, that undoubtedly would be a 
ground on which the judgment could be 
‘set aside. But mere negligence by a 
guardian cannot by itself be any evidence 
of fraud or collusion against the plaintiffs, 
‘who may very probably have no means 
whatever of ascertaining on what grounds 
the guardian acted. It seems to me in 
principle very dangerous to allow such a 
claim as this. A minor duly represented, 
_as this minor was, bya guardian ad litem 
. is bound by the order made just as effective- 
ly as an adult defendant would be, and to 
‘say that the decree against the minor can 
be set aside on the mere ground of negli- 
gence by the guardian for which the plaint- 
iff is in no way responsible seems to me to 
open the door to a great deed of litiga- 
tion. It might not be difficult for a minor 
on attaining majority to persuade his 
guardian ad litem, who is probably a 
relative, to admit negligence in the con- 
duct of the minos affairs in the suit. 
There appears to be no authority of this 
Court on the question, and I am not dis- 
posed to sanction anything in the nature 
‘of afresh cause of action designed to re- 
‘open decrees legally passed. I myself 
prefer the view that in the absence of 
fraud or collusion, if a minor wishes to 
challenge a decree against him onthe mere 
ground of negligence by his guardian, 


however gross that negligence may be, he ' 


must do so in the suit, by such means as the 
rules of procedure provide. In my opinion, 
therefore, the appeal must be allowed. No 
order as to costs., 

D.. Appeal allowed. 


a (1874) 19. Eq. 573; 43 L J Ch. 758; 22 W R 
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first Civil AppealéNo. 66 of 1935 
September 7, 1937 
Srivastava, C. J. AND SMITE, J. 
Captain Raja DURGA NARAIN 
SINGH Saheb—DEFENDANT— 

APPELLANT 
vETSUS 
Lala RAM KISHAN DAS alias 
BACHCHU LAL—Ptaintire AND 
OTHERS —DerENDANTS—RgsPONDENTS 

Transfer of Property Act (IV of 1882), s. 92— 
Subrogation—Mortgage must be redeemed in full—~ 
There must be registered agreement in writing by 
morigagors. 

A person will not be entitled to subrogation in 
the absence of a registered agreement in writing by 
the mortgagors, even if the payments had been fully 
made, and the mortgage redeemed in full. Similar- 
ly he would not be subrogated, where he has failed 
to prove that he has made the full payment. Hira 
Singh v. Jai Singh (1), relied on. 

F. C. A. against the order of the Civil 
Judge, Hardoi, dated March 25, 1935. 

Messrs. M. Wasim and B. P. Misra, for the 
Appellant. 

Messrs. Radha Krishna, Naziruddin 
Wasi, Ahmad Akhtar and C. P. Lal, for 
Respondent No. 1. 


Judgment.—This is an appeal from a 
decision by the learned Subordinate Judge 
of Hardoi. 

The facts, briefly stated, are as follows: — 

The descendants of one Madho Singh, 
(the details of the pedigree are not dis- 
puted, and are given in para. 4 of the 
plaint), formerly constituted a Hindu joint 
family which afterwards disrupted. Before 
the separation Ganga Bakhsh Singh, the son 
of Madho Singh, and Gopal Singh, Bisheghar 
Singh and Narain Singh, the three sons of 
Bechan Singh, another son of Madho 
Singh, executed on April 1, 1908 a 


 mortgage-deed (Ex. A-5) of certain zamin- 


dari shares for Rs. 12,000 in favour of two 
mortgagees, Pandit Shiam Manohar Nath 
and Pandit Manharan Nath. On August 4, 
1915,Gopal Singh and Narain Singh, two 
of the sons of Bechan Singh, and four 
sons of Ganga Bakhsh Singh, named 
Shankar Singh, Maund Singh, Birbal Singh 
and Sheo Datt Singh, mortgaged certain 
zamindari properties for a sum of Rs, 11,000 
in favour of those same two mortgagees 
(vide Ex. A-6). Inthe year 1917 Raghubar 
Singh, son of Bisheshar Singh, separated 
from the rest of the family, and in the 
year 1919 there was a further separation 
amongst the members who hal remained 
joint after separation of Raghubar Singh, 
and the debts due from the family were 
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allocated amongst the various separated 
branches. On May 31, 1926, Narain Singh, 
on his own behalf and as guardian of 
his minor son, Baij Nath Singh, together 
with his major son Naunibal Singh (alias 
Nanhe Singh) executed a mortgage-deed 
(Ex. 1) of certain zamindari shares for 
Rs. 8,900 in favour of one Lala Ram Kishen 
Dass, to whom Narain Singh’s branch of the 
family was indebted to the extent of some 
Rs. 8,000 under the terms of the parti- 
tion of 1919, and in whose favour Narain 
Singh has executed two promissory notes 
on June 24, 1920, which promissory notes 
were renewed by him on June 9,1923. It 
is this mortgage-deed (Ex.1)of May 3l, 
1926, which forms the basis of the present 
suit by Lala Ram Kishen Dass. The first 
five defendants are Narain Singh, his 
two sons, Naunihal Singh and Baij Nath 
Singh, and Sripal Singh and Krishnapal 
Singh, the two sons of Naunihal Singh. 
The sixth defendant is Captain Raja 
Durga Narain Singh, who was impleaded 
asa transferee in 1933 of part of the 
. mortgaged-property. Various defences were 
raised in the suit, but, in the end, the 
learned Subordinate Judge gave the 
plaintiff a preliminary decree for sale of 
the mortgaged-property for the sum of 
Rs. 11,682, with costs and interest. He 
disallowed a claim by Captain Raja 
Durga Narain Singh, the defendant No. 6, 
that he should be subrogated to the rights 
of certain mortgagees to whom he was 
said to have made a payment under the 
terms of the sale-deed (Ex. A-1) of Septem- 
ber 14, 1933, in his favour. The main 
defendants (Nos.1 to 5) have accepted the 
decree of the learned Court below. This 
appeal is by the defendant No. 6 only, 
How the sale-deed in his favour was 
brought about, we now proceedto explain. 
The original of this deed it shouid be 
mentioned, in Ex. A-l, a copy of it is 
Ex. 2 printed at p. 44 of Part ILL of printed 


ook. ; 

Itissaid that onJuly 14, 1920, Gopal 
Singh, Bisheshar Singh, and Narain Singh, 
sons of Bechan Singh, and Shankar Singh, 
Makund Singh, and Birbal Singh, sons of 
. Ganga Bakhsh Singh, executed a mortgage- 
deed (Ex. A-2) of certain zamindari pro- 
perties for asum of Rs. 95,719 in favour 
of Pandit Manharan Nath and Pandit 
Kailash Nath, the consideration of this deed 
being for the most part the amounts due 
under the two mortgages (Exs. A-5 and A 6) 
referred to above of April 1, 1908, 
and August 4, 1915, which amounts were 
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set offin this later deed. A copy of the 
deed of July 14, 1920, was sought to be 
produced in the case, it appears from the 
proceedings of March 5, 1935, in the 
learned Court below that the Pleader for 
defendant No. 6 applied for an adjournment 
to enable him to summon a certain record 
which was said to contain the origina] 
deed. It was explained by the Pleader 
thet the original had not been summoned 
earlier owing to a misapprehension. The 
learned Subordinate Judge took the view 
that the non-production of the original of 
the. deed in question was inexcusable, 
and he declined to grant-an adjournment to 
enable it to be produced. He further held 
that secondary evidence of the document 
was inadmissible, anda copy ofthe deed 
that it was sought to produce was accord- 
ingly rejected. However, there has been 
produced a copy (Ex. 13) of the plaint in 
a suit instituted by two plaintiffs Pandit 
Kailash Nath Shargha and his father, 
Pandit Shiam Manohar Nath Sharga, on 
the basis of a mortgage-deed dated July 14, 
1920, executed by Gopal Singh. Bisheshaz 
Singh, Narain Singh, Shankar Singh, 
Makund Singh, and Birbal Singh, anda 
decree for Rs. 33,101-14-3 was passed in that 
suit on February 19, 1929, (vide Ex. A-7}. 
The decree was transferred to the Deputy 
Commissioner of Hardoi fur execution, and 
on September 12, 1933, he gave permission 
for the sale of part of the mortgaged- 
property with a view to satisfying the 
decree (vide Ex. A-4). Thereafter, on 
September 14, 1933, Narain Singh on his 
own behalf and as guardian of his minor 
son, Baij Nath Singh together with his 
major son, Naunihal Singh, executed a 
sale-deed (Ex. A-1) in respect of certain 
properties in favour of Captain Raja Durga 
Narain Singh for Rs. 8,500 out of whick 
Rs. 8,200 was left for payment to Pandil 
Kailash Nath Shargha. This payment was. 
according to the case of the defendant No. 6 
duly made, and it is on the basis of that 
payment that he claims to be subrogated 
to the rights of the mortgagees of the deed 
of July 14, 1920. These mortgagees, as we 
have mentioned already, are said to have 
been Pandit Manharan Nath and Pandit 
Kailash Nath, but it appears from the 
plaint (Ex. 13), that the deed went, but 
partition in the year 1922, to Pandit Kailasl 
Nath and his father, Pandit Shiam Mancha 
Nath. 

The fact that the original mortgage-deec 
of July 14, 1920, was not produced seems ti 
be of no material importance. As we hav 
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shown, there were undoubtedly a suit and 
a decree on the basis of it, and further- 
more the present plaintiff was himself 
defendant No. 19in that suit. The questions 
calling for decision are:— 

1. Did Raja Durga Narain Singh make 
to the decree-holders under the decree 
Ex. A-27, of February 19, 1929, the pay- 
ment of Rs. 8,200 which he was required by 
the terms of the sale-deed (Ex. A-1) in his 
favour to pay ? 

2. Was the rest of the amount due under 
the decree, Ex. A-7, also paid to the decree- 
holders by other persons ? l 

3. If both the payments above referred to 
were made, ia Raja Durga Narain Singh 
entitled to be subrogated, to the extent of 
the payment made by him, to the rights 
of the decree-holders above referred to ? 

It appears that a clerk, Parmeshuri 
Dayal, in the Collectorate at Hardoi was 
sunimoned to produce the register of 
revenue deposits for 1933-34. He was 
D. W. No.1, and his evidence is printed 
at p. 17 of part 1 ofthe printed record. It 
was objected, however, by the Pleader for 
the plaintiff that the defendant No.6 had 
not mentioned this revenue register in his 
list of dccuments, and had obtained no 
permission for its production, nor had any 
certified copy of it been filed. The learned 
Subordinate Judge took the view that there 
was noreason for allowing the document 
to come into evidence at that late stage, 
and he accordingly refused to allow it to 
come on record (vide his order of March 5, 
1935, printed at p. 17). Thereupon the 
Pleader for defendant No. 6said that 
Parmeshuri Dayal D. W. No.1 should be 
discharged. The only evidence on the 
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“record to prove that the defendant No. 6 


actually paid the sum that he was bound 
under the termsof his sale-deed to pay-to 
the holders of the decree, Ex. A-7, is that of 
Anand Behari Lal D. W. No. 2, who said that 
he was the general agent of defendant 
No. 6, and that the sale consideration of the 
deed in favour of defendant No. 6 was 
deposited by him (the witness) in the 
Hardoi treasury for payment of the decretal 
amount in favour of “Shargha Saheb”. By 
“Shargha Saheb” the witness obviously 
meant the decree-holder, or decree-holders, 
under the decree (Ex. A-7). This evidence 
is no doubt some evidence of the payment 
ofthe amount in question, but, asis con- 
tended by the learned Counsel for the 
plaintif- respondent, it is not the best 
evidence that could have been produced, 
and it is difficult to hold that it can Ebe 
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said fully to prove the payment in ques- 
tion. 

As regards the payment of the rest of 
the amount due under the decree, 
Ex. A-7, the learned Counsel for the appel- 
lant frankly concedes that there is no 
evidence on the record to prove that that 
money was paid. In these circumstances 
the concluding paragraph of s. 92o0f the 
Transfer of Property Act is a clear bar 
to the right of subrogation claimed by the 
appellant. 

In these circumstances it is not necessary 
to consider how the matter would have 
stood, If both the payments referred to 
by us in the first two questions stated 
above had been fully proved. The con- 
tention cf the learned Counsel for the appel- 
lant was that his client comes within the 
classes of persons mentioned in s. 91 of the 
Transfer of Property Act, and that for the 
purpose of subrogation his case is covered 
by the first paragraph of s. 92, and not by 
the third paragraph of that section. Tf 
the third paragraph is applied, the appel- 
lant would admittedly be out of Court by 
reason of the fact that there was no regis- 
tered instrument by the mortgugors agree- 
ing to his being subrogated. The question 
whether the first paragraph or the third 
paragraph of s.92 would have been appli- 
cable, if the payments mentioned above 
had been proved to have been made, is 
not free from difficulty, but in the absence 
of satisfactory proof of those payments the 
question does not arise. According to the 
view taken ina very recent Full Bench 
decision of the Allahabad High Court 
reported in Hira Singh and others v. Jai 
Singh and. others, 1937 A. L. J. R. 659 (1), 
the appellant would not have been entitled 
to subrogation in the absence of a regis- 
tered agreement in writing by the mort- 
gagors, even if the payments had been 
fully made, and the mortgage redeemed in 
full. The learned Counsel for the appel- 
lant, however, referred us to a ruling 
reported in Umed Singh v. Babu Ram, 1934 
A. L. J. R. 887 2), and a case of this Court 
reported in Sukhram Dass, Mahant v. 
Mahbub Khan B.and others, 1935 O. W.N, 
622 (3). The learned Counsel on the 
opposite side referred us to that same deci- 
sion of this Court, and also to another case 
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reported in Muhammad Raza, Nawab Syed 
v. Bilqis Jehan Begam and others, 11 O. W. 
N., 619 (4). 

In view of what we have said above, it is 
not necessary for us to discuss these rulings 
in detail, since tne appellant has failed on 
the grounds stated. We accordingly dismiss 
this appeal with costs. 

D 


(4) 11 O W N 619; 
R 1934 Oudh 213. 


Appeal dismissed, 
149 Ind. Oas. 84; 6 R O 508; AI 
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February 11, 1937 
“VARADACHARIAR AND Panpraxe Row, JJ. 

M. RAGHAVALU NAIDU AND 0OTHERS— 

DEFENDANTS—APPELLANTS #5 
versus 
KANSALYA BAI AND ANOTHER— 
PLAINTIFF AND DerENDANT— 
RESPONDENTS 

Hindu Law—Widow—Stridhana—Widow succeed- 
ing to .stridhana of co-widow—Nature of estate 
taken—Reversioner—Suit by ‘person claiming to be 
Wara reversioner—~When should prove his heir- 
. Ae widow who succeeds as heir tothe stridhanam 
‘property of a co-widow takes only.a limited interest. 
’.Sheo Partab Bahadar Singh v. Allahabad 
Bank (1),. and Agiswaraya Nandaji Saheb v, Sivaji 
Raja Saheb (2), followed, 

“In a suit bya person claiming to be the nearest 
reversioher, it is only if on the evidence there is 
room for doubt as to the plaintiff being the nearest 
heir, the principle comes in that the Court must 
insist on strict proof that he is the nearest heir. 
The plaintiff isnot expected to prove an absolute 
‘negative’ in the sense of excluding the ‘possibility 
of the existence of some unknown person who if ke 
had existed might be a nearer heir, 

A. against the decrees of the Court of the 
Subordinate Judge of Chengleput, dated 
March 23, 1934, and September 14, 1934, 
respectively, in O. S. No, 39 of 1926. 

' Messrs. N. Gopala Menon and V. Rama- 
sawmi Mudaliar, for the Appellant. 

Messrs. A. V. Visvanatha Sastri and C. 
Santhanamurtht Naidu, for the Respond- 
ents. 

APPEAL No. 171 oF 1934 

Varadachariar, J.—This appeal ‘arises 
out of suit for possession. The plaintiff 
claimed to be entitled to the suit proper- 
ties as the widow of one Maniram Misser 
and according to the plaintiff's case he 
was the reversionary heir to the estate cf 
the last male owner of the suit properties 
named Guruprasad, The plaintiff's busband 
admittedly survived the widows of the last 
‘male owner; and if he was the nearest 
heir to Guruprasad on the date of the 
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widow's deuth, itis not disputed that the 
plaintiff will be entitled to the property, 
subject to the other defences raised in the 
suit. 

lt was contended by the -defendants 
that the plaintiff's husband was not the 
reversioner. This contention was bused 
upon two grounds one, that Guruprasad 
had left a will whereby his properties had 
been bequeathed absclutely to his two 
Bai and Sona Bai; the 
other ground was that the plaintiff had 
not proved that her husband was the 
nearest heir and that there were no nearer 
heirs in existence. 

As to the first question, it has been 
held by this Court, in a former stage of 
this litigation (in A. S. No. 132 of 1928) 
that even onthe footing that the widows 
took an absolute estate under the will 
of their husband, the half share of the 
widow who died first, namely Rama Bai 
must be only deemed to have been inherited 
by the other as aco-widow and that not- 
withstanding the frame of the plaint. the 
plaintiff was entitled to such relief as she 
could claim in respect of Rama Bai's half 
share. It was apparently then assumed 
that in respect of Rama Bai's half share, 
Sona Bai’s heir would take only a limited 
interest; but the point was not definitely 
decided. Accordingly the appellant's 
learned Counsel in the course of his argument 
before us raised the contention that even 
in respect of Rama Bai’s half share Sona 
Bai must be deemed to have taken an 


absolute interest that she was, therefore, . 


competent to alienate it at her pleasure 
and that was no reversionary interest which 
plaintiff could claim as heir to her husband. 
It is sufficient to say that this contention 
is not tenable, in View of the decision of 
the Judicial Committee in Sheo Partab 
Bahadur Singh v. Allahabad Bank 
(1), (see also Agiswaraya Nandaji Saheb v. 
Sivaji Saja Saheb (2), where it was taken 
as settled that acoswidow who-.succeeded 


as heir to the Stridanam property-of a co- 


widow wouldtake only a limited interest). 
. As to the proof that the plaintiff's husband 
was the nearest reversionary heir to the 
estate of Guruprasad, it was contended on 
behalf of the appellants that the evidence 
on the plaintifi's side was inadequate. and 
did not establish that there were uo nearer 
heirs in existence. As the learned Sub- 
ordinate Judge points out, the evidence 
(1) 25 A 476. 


(2) 49 M 116 at p 152; 92 Ind. Cas. 928; AIR 
1926 Mad. 54; 49 M L J 868, 
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on the point is all one way and no sug- 
gestion has been made even in the course 
of cross-examination’ of the plaintiff's 
Witnesses that there was any particular 
person in existence of whom it could 
possibly be said. that he might be nearer 
heir. Mr. Visvananatha Sastri contends that 
< the rule that a person claiming as a 
reversioner should prove not merely that 
he is an heir but that he is the nearest 
heir involves that the plaintiff must exclude 
the possibility of there being nearer heirs 
In existence. We do not think that this 
18 a fair interpretation of the rule. It is 
only ifon the evidence there is room for 
doubt as to the plaintiff being the nearest 
heir, the principle comes in that the Court 
must insist on strict proof that he is the 
nearest heir. The plaintiff is not expected 
to prove an absolute negative, in the sense 
of excluding the possibility of the existence 
of some unknown person who if he had 
existed might be a nearer heir. We,there- 
fore, agree with the lower Court that the 
plaintiff has established her husband's 
title as reversionary heir to the. estate of 
Guruprasad. 

The next point argued on behalf of the 
appellant related to the binding character of 
the alienation in favour of the appellants 
by Sona Bai under the sale-deed Ex. II 
dated May 5, 1908. The sale purports to 
be forasum of Rs. 9,000 out of which a 
sum of Rs. 150 was said to be due to 
Government in respect of a loan apparently 
taken under the Agriculturists’ Loans Act 
and the whole of the balance is said to 
have been received in cash by Sona Bai. 
The document itself makes no reference 
to the purpose for which the money was 
received; nor does even the written state- 
ment filed in this suit give any particulars 
as to the existence of debts or the dis- 
charge thereof;. There is merely a vague 
reference in the statement to decree debts 
and other debts. As pointed out by the 
lower Court, no evidence has been given 
as to the existence of any decrees or dis- 
charge thereof as a result of the suit sale, 
‘Some vague evidence has been attempted 
to be adduced through the few witnesses 
examined on the defendants’ sides. We 
agree with the lower Oourt that the evidence 
is unreliable. 

A point was made before us that the 
lower Court improperly rejected a Registra- 
tion copy tendered on behalf of the defend- 
ants to prove the existence of a mortgage 
deed executed by the two widows in 
favour of the Mylapore Fund so as to 
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support an argument that that debt is 
likely to have been discharged from out 
of the proceeds of Ex. Il. Even if that 
document should be admitted in evidence, 
it seems tous, thatit would not go far to 
help the defendants’ case unless they had 
gone further and shown that the debt 
was discharged out of the proceeds of the 
suit: sale. The evidence in the case 
undoubtedly shows that Sona Bai had 
made several alienations and the debt to 


“the Mylapore Fund would, in all probabi- 


lity, have been discharged from some 
other course...There*is no point in merely 
stating thaf Sona Bai and Rama Bai had 
at some time executed the mortgage bond 
in favour of the Mylapore Fund. The 
mere production of the copy seems to us, 
therefore, to be of no significance because 
it contains no endorsements whatever and 
the suggestion that it was discharged out 
of the proceeds of this sale merely rests 
upon oral evidence. On the other hand 
if the defendants seriously intended to 
prove that the proceeds of the suit sale 
had been utilised for the discharge of the 
debt due to the Mylapore Fund, 
there should have been no difficulty in 
getting at the books of the fund to prove 
the discharge of the debt at or about the 
time of the suit transaction, so as at least 
to raise a presumption that the monies 
received under the suit sale might have 
been so utilised. We must, therefore, con- 
firm the finding of the lower Oourt that 
in respect of Rama Bai’s half share which 
Sona Bai must be deemed to have inherit- 
ed only for a limited interest, the sale 
under Ex. II has not been shown to be 
binding on the reversioner. 

Mr. Visyanatha Sastri finally raised a 
point that as Sona Bai was undoubtedly 
entitled toa half share in absolute right 
from out of the whole estate of her husband, 
the appellants should at least be given 
the equitable right to insist that the whole 
of the suit property might be allotted to 
Sona Bai’s half share leaving the plaintiff 
to treat the other half of the estate as 
representing Rama Bais share. Notwith- 
standing the several opportunities which 
the defendants have had to raise this con- 
tention, no such contention seems to have 
been raised either al the time when a 
new issue was framed by this Court when 
it remanded the former appeal, nor even 
when other issues were framed in the lower 
Court after remand. The respondent's 
learned Counsel points out that even in 
the grounds of appealin the present appea) 
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no such point has been taken. Apart from 
this objection, there is also the difficulty 
in the appellant’s way that we have no 
materials cn which it may be possible to 
found an irgument in support of such 
equity in favour of the appellants. It 
does not appear that the plaintiff or her 
husband got into possession of any prop- 
erty, on the footing that it was Rama Bai’s 
property out of which the plaintiff can be 
asked to give effect to the alleged equity 
in the defendant’s favour. The only other 
items of properties belonging to Guru- 
prasad’s estate of which any information 
is derivable from the records are items 
which the plaintiff sued for on the footing 
that they belonged to Gurupasad’s estate 
and her husband was entitled thereto as 
reversioner to Guruprasad's estate. 

We also find that Sona Bai had alienat- 
ed by sale or by will considerable portion 
of her husband's property if not the whole. 
We are thus notin a position to find any 
thing which will justify the claim that the 
suit property may fairly be allotted to 
Sona Bai's share, leaving the plaintiff in 
possession of an equal part as representing 
Rama Bai's share, 

The result is that the appeal fails and 
must be dismissed with costs. 

A. 8, No. 62 of 1935. 

This is an appeal against the final 
decree in the suit in which A. S. No. 171 
of 1931 is the appeal from the preliminary 
decree. In pursuance of the directionin the 
preliminary decree, the suit properties were 
divided by a Commissioner and on lots 
being cast in Court, certain spacific items 
were allotted to the plaintifs share. At 
the time that these proceedings took place 
in the lower Court, the appellants did not 
care to appear. We see no ground on 
which we can now be asked to disturb 
the allotment as made in the final decree. 
The learned Counsel for the appellants 
reiterted in this appeal the claim for 
equitable adjustment as between the shares 
of the two widows so as to leave his 
clients in possession of the whole of the 
suit property. This contention has been 
dealt with in the judgment in A. §. 
No. 171 of 1934 and has been disallowed. 


The appeal, therefore, must also be 
dismissed with costs. 
AN. Appeal dismissed. 
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OUDH CHIEF COURT 7 

First Execution of Decree Appeal No. 36 

of 1935 
November 9, 1937 
Z:14-UL-HASAN AND SMITA, Jd. 
Nawab SHAHANSHAH BEGAM 
—DErcREg-HOLDER—APPELLANT 
TETSUS 
Chaudhari AKBAR HUSSAIN—JUDGMENT- 
DESTOR— RESPONDENT . 

Execution—Judgment-debtor dying--dis property 
devolving on his representative—Income and profits 
accruing after devolution, if can be attached. 

When a party is proceeded against as the repre- 
sentative of a deceased judgment-debtor, and it is 
proved that the property which belonged to the deceas- 
ed judgment-debtor has come into his hands, it lies 
upon him to account for such property, and to in- 
clude in his account mesne profits, whether accru- 
ing in the shape of rents or of interest. Profits arising 
after the death of the last holder form part of the pro- 
perty of the deceased. The rents and profits of the 
property of a deceased person accruing after the 
property has devolved on his heirs can, therefore, be 
taken by a creditor of the deceased. [p. 307, col. 2.1 

[Case-law revived. | 


F. Ex. D. A. against the decree of the 
Subordinate Judge of Lucknow, dated 
February 21, 1935. 

Messrs. Radha Krishna, Bishambar Nath, 
Abid Hussain, S. M. Nagi and Tashug 
Mirza, for the Appellant. 

Messrs. H. Husain and Muhammad Ayub, 
for the Respondent. 

Smith, J.—(November 8, 1937.)—-This 
is an appeal against an order made 
by -the learned Subordinate Judge 
of Lucknow in connection with exe- 
cution proceedings by one Nawab Shahan- 
shah Begam, against Chaudhari Akbar 
Hussain, and others. The facts are not fully 
stated in the order of the learned Sub- 
ordinate Judge, but they appear to be as 
follows : — 

On January 16, 1917, one Muhammad 
Hussain, (he seems also to have been known 
as Chaudhari Muhammad Hussain, and 
Chaudhari Sheikh Muhammad Hussain), exe- 
cuted a mortgage deed for Rs. 45,000 
carrying interest at 12 annas per 100: 
Rs. per mensem, in favour of Nawab Shahan- 
shah Begam. She afterwards sued on 
the basis of this mortgage-deed in the year 
1921, and obtained a preliminary decree on 
February 21, 1922, in the Court of the Sub- 
ordinate Judge of Lucknow. 


Muhammad Hussain had died on Decem- 
ber 20, 1917, and the main defendant was 
Chaudhari Akbar Hussain, his grandson, 
who had succeeded to the Taluqa. Along 
with him were impleaded various parties, 
who were said to be entitled to maintenance 
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allowances under an alleged will of Muham- 
mad Hussain, dated January 18, 1913. A 
decree absolute was passed on May 5, 
1923. An appeal against the preliminary 
decree was decided by the late Oourt of 
the Judicial Commissioner on September 12, 
1923. The operative part of the decision in 
appeal is as follows : 

* “The appeal is allowed to the extent that the res- 
pondent will not be permitted to proceed against 
the Ghazipur property. She is only permitted to 
execute her decree by the sale of Jabri, and if the 
proceeds of this are insufficient she may execute 
itasa simple money decree against the estate of 
the mortgagor for the balances still unrecovered. 
The period of six months for payment of the decretal 
amount will be calculatedfrom the date of the dec- 
ree of this Court. In other respects the decree of 
the lower Court will stand, The plaintiff-respondent 
will get her costs in the lower Court, Parties will 
bear their own costs in this Oourt.” 


The decree-holder afterwards bought the 
mortgaged property, Jabri Khurd in 1926, 
and Ghazipur in 1929, and she also bought 
the superior proprietary rights in another 
village, called Khalilabad, in 1932. These 
purchases, however, fell very far short of 
satisfying the entire amount due to the 
decree-holder, and on April 9-18, 1934, 
she made an execution application out of 
which these present proceedings have 
arisen. The amount stated in the application 
to be still outstanding was Rs. 96,927-5-0. 
It was alleged in the statement of facts 
appended to the application that Chaudhari 
Akbar Hussain, had been in possession of 
certain villages for various periods after 
the death of Chaudhari Muhammad Hussain, 
and had appropriated the income from them 
to the extent of Rs. 46,855-5-94, and this 
amount, it wassuggested, he was bound to 
pay to the decree-holder. The prayer was 
that his pay be attached, (Ohaudhari 
Akbar Hussain isa member of the Indian 
Civil Service), and the amount in question 
be in that way realised. Chaudhari Akbar 
Hussain put in objections raising a number 
of points. The learned Subordinate Judge 
referred to a case reportedin Kishan Lall 
Atal (Pandit) v. Nawab Ummatul-Fatima 
Begam and others, 17 Oudh Cases 207 (1), 
for the proposition that the rents and pro- 
fits of the property of a deceased person 
accruing after the property has devolved 
on his heirs cannot be taken by a creditor 
of the deceased till the sequestration of the 
property by attachment or otherwise, nor 
can those heirs be made personally liable 
to the extent of those profits prior to the 
sequestration. Such profits, according to 


sau 17 O O 207; 25 Ind, Cas, 384; A I R 1914 Oudh 
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that decision, cannot be treated as the estate 
of the deceased, and the heirs of the de- 
ceased are entitled to appropriate them. 
The learned Subordinate Judge distinguish- 
ed decisions reported in Kadirvelusami 
Nayagar v. The Eastern Development Cor- 
poration Ltd., London, I. L. R., 47 Madras 


41) (2) and Kishan Chand v. Mauj 
Din and another, A. I. R. 1930 Lahore 
904 (3). The result was that this prelimi- 


nary objection was allowed, and the exe- 
cution application was ordered to be con- 
signed to records. Againstthat order this 
appeal has been preferred by the decree- 
holder. 

The section of the Oode of Civil Proce- 
dure, that has to be considered is s. 52, 
more particularly the second sub-section, 
in view of the fact that the corpus of prop- 
erty has already been put to sale by the 
decree-holder, andhas been purchased by 
her herself. The learned Counsel for the . 
appellant relied on a number of decisions. 
The first of these is contained in Qolagappa 
Chetty v. Hon. D. Arbuthnot and others, 
L. R. 1 J. A. 268 (4). The decision is a 
long one, and with it is connected a deci- 
sion beginning at p. 282 of that same 
volume [The Collector of ‘I richinopoly v. 
Lekkamani, L. R. 11. A. 282 (5)]. The re- 
levant portion of the judgment in the case 
Qolagappa Chetty v. Ron. D. Arbuthnot and 
others, L. R. 11. A. 266 (4) is contained in 
p. 315,* and is as follows : 

“Prima facie the polliem was hereditary. If it 
was hereditary and descended to the minor gon as 
the heir of his father, the income of the zemindart 
was liable to pay the debts incurred by the deceased 
zemindar.” (a poliiem appears to be a [special 


form of zamindart tenure in Southern India, the 
holder of it being known asa poliyar).”’ 


The next case 1s reported in Aseemoontssa 
y. Ameeroonnissa Khatoon,15 Weekly Re- 
porter 285 (6). It was there held, to quote 
from the head note : 

“When a party is proceeded against as the repre- 
sentative ofa deceased judgment-debtor, and it is 
proved that property which belongedto the deceased 
judgment-debtor has come into his hands, it lies 
upon him to account for such property, and to in- 
clude in his account mesne profits, whether accruing 
in the shape of rents or of interest.” 

Next comes the decision reported in 
Kadirvelusami Nayagar v. The Eastern 

OE M 411; 80 Ind. Cas. 163; 46 M L J 261; (1924) 
M N 346; A IR 1924 Mad, 530, 3t M LT 17, 

(3) A IR 1930 Lah, 204; 125 Ind. Cas, 187; 31 P L 
R 292; Ind. Rul. (1980) Lah 587. 

(4) LI A 268; l4 B LR115;3 Sar. 318; 21 W R 
358 (P 0). 

(5) 1 PA 282; 21 W R PO 358 (P 0). 

(6) 15 W R 285. 
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Development Corporation, Ltd., London, 
I. L. R. 47 Mad. 411 (2) That was a Full 
Bench decision. In his judgment the learn- 
ed Chief Justice said that the case referred 
to above, Oolagappa Chetty v. Hon. D. 
Arbuthnot and others, L. R..1 I. A. 268 
(4), is a direct authority for the proposi- 
tion that the income of landed property 
which has passed from one zamindar to the 
next, the property being an impartible 
kaj, is liable to execution for the debts 
of the deceased zamindar. A similar view 
was taken by a Bench of the Madras High 
Court in a decision reported in The Rajah 
of Kalahasti v. Sree Mahant Prayag Dossji 
Varu, 830 Madras Law Journal 381 (7). 
That decision referred with approval to the 
decision mentioned abovein Aseemvon-nissa 
v. Ameeroonnissa Khatoon, 15 W.R, 285 (6). 

Next there is a case of our own Court in 
Sharaf Jahan Begam, Nawab v. Muhammad 
. Sadiq Ali Khan, Nawab Mirza, 40. W. N. 
98 (8). It was there said that rents and 
profits are legal incidents of immovable 
property: and must bear the same charac- 
ter as the property itself. That decision 
followed the decisions mentioned above in 
Oolagappa Chetty v. Hon. D. Arbuthnot 
and others Li. R.1 I. A. 268 (4) and Kadir- 
` velusami Nayagar v. The Eastern Develop- 
ment Corporation Ltd., London, I. L. R 
47 Madras; 411 (9). 

Lastly the learned Counsel for the ap- 
pellant relied upon the case reported in 
Kishan Chand v. Mauj Din and another, 
A. 1. R. 1930 Lahore 204 (3). It was there 
said, to quote from the head-note : 

_ “Where the heirs inheriting the property of the 
judgment-debtor do not show that they have applied 
the income of the land towards the payment of the 


debts dus by the judgment-debtor, the decree can be 
executed personally against them.” 


With reference to the decision in Kishan 
Lall Atal (Pandit) v. Nawab Ummat-ul- 
Fatima Begam and others, 17 Oudh Cases 
207 (1), upon which the learned Subordi- 
nate Judge based his decision, the learned 
Counsel maintained that that case stands 
alone, and he has pointed out to us that in 
the commentary on the Civil Procedure 
Code by Chitaley and Annaji Rao, this case 
is submitted to have been wrongly decid- 
ed, (vide the commentry Volume, 1, p.478. 
The case is there cited as 1914 Oudh 233, 

Kishan Lall Atal (Pandit) v. Nawab 
| Ummat-ul- Fatima Begam and others -(1), but 
that is the same decision that is reported 
in 17 Oudh Cases 207 (1). 


(7) 30 M L J 391; 35 Ind. Cas, 224; (1916) 2 
92; AI R 1917 Mad. 536, ae 


(8) 40 W N 98; 99 Ind. Oas. 897. 
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On the other side the learned Counsel 
for the respondent relied upon a case re- 
ported in Jafri Begam v. Amir Muhammad 
Khan, I. L. R. 7 Allahabad 822 (9), for the 
proposition that upon the death ofa Mu- 
hammadan intestate, who leaves unpaid 
débts, whether large or small with refer- 
ence to the value of his estate, the owner-" 
ship of such estate devolves immediately 
on his heirs, and such devolution is not con- 
tingent upon; and suspended till, payment 
of such dsbis. A decision in Muhammad 
Ahmad and others v. Ansar Muhammad 
and others, 23 Oudh Cases 62 (10) was also 
referred to by the learned Counsel, but He 
admitted that it 1s not directly in point. 

Next he referred us to the definition ot 
mesne profits contained iù s. 2 (12), Civil 
Procedure Code and contended that profits 
received by lawful] heirs do not come with- 
in that definition and that once such pro 
fits reach the hands of such heirs, they be- 
come their own property. He also referred 
us to a passage Contained at pages 9865 and 
589 of Volume 1 of Krishnama Chariai’s 
“The Law of Execution in British India”, 
but the passage in question is merely a 
reproduction of the substance of the deci- 
sion in 17 Oudh Oases 207, Krishan Lall 
Atal (Pandit) v. Nawab Ummat ul-Fatima 
Begam and others (1). 

The learned Counsel also referred wus to 
a decision reported in Rant Kanoo Dei v. 
B. J. Lacy, 1. L. R. 19 Allahabad 235 (11), 
in which it was said, to quote from the 
head-note :— ; 

“A Court executing 4 simple money decree obtained 
against a sonless separated Hindu was not compe- 
tent to appoint a Receiver of the rents, accruing 
since his decease of the judgment-debtor's immov- 
able property, then in the hands of his widow as 
her widows’ estate, such rents not being asseta of 
the deceased, but the personal movable prop- 
erty of the widow, and this even if the decrée- 
holder had not, as in fact he had, agreed for 


consideration not to execute hie decree against the 
movable property of the widow.” 


The learned Counsel contended that the 
view taken in Kishan Lall Atal (Pandit) 
yv. Néwab Ummat-ul-Fatima Begam. ‘and 
others, 17 Oudh Cases 207 (1), is good law, 
and has never expressly been dissented 
from in Oudh. 

With reference to the cases cited by the 
learned Counsel for the appellant, thé 
learned Counsel for the respondent con- 
tended that the case in Oolagappa Chetty v. 
Hon. D. Arbuthnot and others, ia R, 11L A, 
268 (4), is not decisive upon the point at 


(9) 7 A 822; A W N 1885, 248 
(10) 230 0 62; 56 Ind, ‘Gas, 306; 7 O L J 158, 
(11) 19 A 235; AW N 1897, 38, 
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issue. The case in Aseemoonnissa vV. 
Ameeroonnissa Khatoon, 15 W. R. 285 (6), 
he urged, uses the expression “mesne pro- 
fits” wh'‘ch, he says, were in eatly Codes not 
defined in the same way as they are in the 
present Code. The case reported in Kadir- 
velusami Nayagar v. The Eastern Develop- 
“ment Corporation Ltd , London, I. L. R. 47 
Madras 411 (2), he contended, is distin- 
guishable, because tbere a Receiver had 
been appointed. The case of this Court 
reported in Sharaf Jahan Begam, Nawab 
v. Muhammad Sadiq Ali Khan, Nawab 
Mirza, 40. W.N. 98 (8, he pointed out, was 
based upon the case in Oolagappa Chetty 
v. Hon. D. Arbuthnot and others, L. R. 1 I. 
A. 268 (4) and Kadirielusami Nayagar v. 
The Hastern Development Corporation Ltd., 
London, I L. R. 47 Madras 411 (2). As to 
the case fin The Rajah of Kalahasti v. 
Sree Mahant Prayag Dessji Varu, 30 M. L. 
J. 391 (7), he urged that the general Prin- 
ciples of Muhammadan Law as to the 
vesting of property in heirs were not con- 
sidered in that case, and the case he con- 
tended does not fully support the contention 
raised on behalf of the appellant. He also 
referred to‘a case of the Madras High 
Gourt reported in Angavalathammal v. 
Janaki Ammal and another, 79 Indian 
Cases 891 (12), in which the effect of the 
decision in The Rajah vf Kalahasti v. Sree 
Mahant Prayag Dossji Varu, 30 Madras 
Law Journal 391 (7), and other decisions 
was considered. There does not appear, 
however, to be anything in this last-men- 
tioned decision that is particularly helpful: 
in deciding the precise point that is before 
us. 

In his reply, the learned Counsel for the 
appellant contended that the learned Coun- 
sel on the other side had not been able to 
rebut the general principle that profits 
arising after the death of the last owner 
form part ofthe property of the deceased. 
Property, he argued, consists of the corpus 
plus the usufruct. The principle laid down 
in the decisionin Jafri Begam v. Amir 
Muhammad Khan, 1. L. R. 7 Allahabad 
822 (9), he submitted is not against the 
appellant, and she is not concerned to dis- 
pute it. . Lastly, he argued that the decision 
in Kishan Lall Atal (Pandit) v. Nawab 
Ummat-ul-Fatma Begam and others, 17 
Oudh Cases 207 (1), cannot be reconciled 
with the decision in Sharaf Jahan Begam, 
Nawab v. Muhammad Sadiq Ali Khan, 
Nawab Mirza, 4 O. W.N. 98 (8), and this 


(12) 79 Ind. Oas. 894; 19 L W 119; (92M W N 
207; A I R 1994 Mad. 486, | | 
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last-mentioned decision fully supports the 
appellant. 

In my opinion, the contention of the 
learned Counsel forthe appellant must he 
accepted. It is trne that the decision in 
Kishan Lall Atal (Pandit) v. Nawab Um- 
mat-ul-Fatima Bequmand others, 17 Oudh 
Cases 207 (1), does not stand qnite alone, 
but derives support from the decision in 
Rani Kanoo Dei v. B.J. Lacy, 1. L. R. 19 
Allahabad 285 (11), upon which, in fact, 
it is based. The decision in Oolagappa 
Chetty v. Hon. D. Arbuthnot and others, L. 
R. 11. A. 268 (4), (315*). Kadirvelusami 
Nayagar v. The Eastern Development Cor- 
poration Ltd., London, I. L. R. 47 Madras 
411 (2) and Sharaf Jahan Begam, Nawab v. 
Muhammad Sadiq Ali Khan, Nawab Mirza, 
40. W.N. 98 (8), do not relate to mesne 
profits as that term is defined ins. 2 (12), 
Civil Procedure Code, so that I can see no 
force in the contention of the learned Coun> 
sel for the respondent in that respect. The 
first two of the above-mentioned three de- 
cisions both speak quite generally of the 
“income” from landed property, and the 
third case speaks equally generally of the 
“rents and profits.” The distinction sought 
to be drawn by the learned Counsel for the 
respondent between income from property 
that has actually reached the hands of the 
heirs of the deceased owner, and income 
that has not so reached them, as for example 
in cases where a Receiver has been ap- 
pointed seems to me to derive to support 
from the above decisions but to be based 
upon the principles enunciated in the 
in Kishen Lall Atul 


case reported 
(Pandit) v. Nawab Ummat-ul-Fatima 
Begam and others, 17 O. O. 207 (1). 


I agree with the learned Counsel for the 
appellant that that decision cannot be re- 
conciled with the decision reported in 
Sharaf Jahan Begam, Nawab v. Muhammad 
Sadiq Ali Khan, Nawab Mirza, 40. W.N. 
98 (8), which follows the other two cases 
above-mentioned. 

The result is that in my opinion, the 
learned Subordinate Judge was wrong in 
the view he took on the preliminary point, 
There was a number of other points raised 
in the respondent's objection before the 
learned Subordinate Judge including ques- 
tions as to the amount of the profits realised 
during the period concerned, and as to 
limitation. Those points have not been 
considered at all as yet, and I would accord- - 
ingly send the case back to the learned 
Court below for the disposal of the remain- 
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ing points. The costs of the appellant in 
this present appeal before us should, in my 
opinion, be borne by the respondent, 
other costs to abide the result. 

Zia-ul-Hasan, J.—(November 8, 1937).— 
Although the argument of the learned Coun- 
sel for the appellant seemed to me to logically 
lead to the proposition that a dead person is 
capable of owning property, yet in view of 
the consensus of authority on the question 
and especially of the decision of their Lord- 
ships of the Privy Oouncil in Oolagappa 
Chetty v. Hon. D. Arbuthnot and others, L. 
R. 1 I. A. 268 (4), I agree with my learned 
brother Smith, J., that the present appeal 
should be decreed and the case sent back to 
the Court below fora decision of the other 
pointe raised in the respondent's objec- 
ion. 

By the Court.—(November 9, 1937.)—The 
appeal is decreed with costs, and the case 
sent back tothe Court below for decision 
of the other questions raised by the res- 
pondent in this objection. Costs other than 
those of this Court will be borne by the 
pees according to the result of the objec- 

ion. 


D. Case sent back. 


CALCUTTA HIGH COURT 
Oivil Suit No. 1928 of 1934 
March 11, 1937 
LoRT-WILLIAMB, J. 
HARIDASI DEBI AND OTAERg— 
PLAINTIFFS 


VEYSUS 
MANUFACTURERS LIFE ASSURANCE 


Co., Ltp.—Drrenpant 

Insurance--Life Insurance—Answers in oposals 
—Such answers untrue—Effect—~Statements y appli- 
cant, whether warranties—Proof that matters con- 
cealed or misrepresented would merely have caused 
delay in issuing policy during further investigation 
—Such proof, when vitiates policy—Construction on 
answers on medical questions—Must be read ina fair 
and commonsense way, 

a life insurance contract where the applicant's 
statements are to be treated as representations and 
not warranties, it ig not sufficient, in the absence 
of fraud, to vitiate the policy to show that the 
matters concealed or misrepresented would merely 
have caused delay in issuing the policy while a 
further investigation was being made. Mutual Life 
Insurance Co., New York v. Ontario Metal Products 
Co., Ltd. (2), relied on. 

Medical questions as are usually asked in forma 
of application for insurance are often somewhat 
embarrassing and cannot always be reasonably ex- 
pected to be answered with strict and literal truth. 
They must often be read with some limitation and 
qualification to make them reasonable, and they 
must always be read in a fair and commonsense 
way, having regard to all the circumstances. Con- 
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necticut Mutual Life Insurance Co, of Hertford v. 
Kate Douglas Moore (3), relied on. 

Messrs. P. C. Ghose and J. N. Mazumdar, 
for the Plaintiffs. 

Messrs. W. W. K. Page and K. B. Bose, 
for the Defendant. 

Judgment.—The plaintiffs sue the 
defendant company upon a policy of 
insurance for Rs 18,00) and interest effected 
upon the life of Kali Prasad Chakrabarty 
in favour of his wife, plaintiff No. l. 
The plaint was admitted on December 8, 
1934. The defendant company resists the 
claim onthe ground of fraud, which was 
the only issue raised by Counsel on behalf 
of the-company, namely “Were the repre: 
sentations specified in para. 3 of the 
written statement or any of them frauda- 
lently made knowing the same to beun- 
true?” The allegation of fraud was added 
tothe written statement by a somewhat 
belated amendment made by leave on 
April 28, 1936, when the suit was already 
in the peremptory list for hearing. 
The policy was issued on June 12, 1934, 
and the issured died on August 3, 1934. 
The premium was Rs. 194-10-0 payable 
quarterly, the assured having been accept- 
edas a first-class life, after examination 
bya doctor appointed by the company. 
The company’s agent reported that he 
had known the applicant for about three 
months, that he was in thoroughly good 
health, that his general reputation as to 
character and morals was good and that 
he unqualifiedly recommended him for 
insurance at ordinary rates. The medical 
examiner reported inter alia that his blood 
pressure was normal. Previously, on May 
31,1934, the assured had applied for 
insurance to the Crown Life Insurance 
Company inthe sums of Rs. 40,000 and 
Rs, 10,000, respectively, and polices for these 
sums were issued to him, after examination 
and recommendation by two doctors 
appointed by that company, and acceptance 
as a first-class life The premiums were 
Rs. 392 and Rs. 98, respectively, payable 
quarterly. Claims in respect of these 
insurances are still pending. Certain pro- 
visions and options formed part of the 
contract made between the assured and 
the defendant company. Provision 4 is as 


follows : 

“Incontestability.—This policy is issued in con- 
sideration of the application therefor and of the 
statements and agreements therein contained, and 
together with the application constitutes the entire 
contract and is based on statements made by the 
insured, which shall, in the absence of fraud, be 
deemed representations and not warranties. After, 
this policy has been in force during tha lifetime 
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of the insured for two years from its date of issue, 
it shall be incontestable except for fraud or non- 
payment of premium, ete." 

These statements were in the hand- 
writing of themedical examiner and were 
made in answer to printed questions on 
the application form. They were, inter 

‘alia, as follows, and these were the only 
statements which Counsel for the defendant 
company sought to rely upon ab the trial: 

“3. (a) Has any member of your family ever 
suffered from Consumption or Insanity? No.; (b) 
Have you lived in the same house or been asso- 
ciated in any way with acase of Tuberculosis within 
two years? No, 

6. Have you ever had or consulted a medical 
practitioner for: (a) Fits, Convulsions, or disease of 
Brain or Nervous System? No. 

7. (b) What Physician or Physicians, if any, not 
named above have you consulted or been treated 
by within the last five years, and for what illness 
ss ailment ? (Give full details; if none, so state) 

one,’ 


A great deal of evidence both medical 
and otherwise, has been given on each 
side, which it is unnecessary for me to 
recapitulate in detail. It will be sufficient 
to state the result. There is evidence to 
show thata maternal aunt of the assured 
who lived with him in the same house. 
was under occasional or periodical but not 
regular madical treatment by doctors and 
Kavirajes for haemoptysis or spitting of 
blood which was diagnosed as indicative 
of pulmonary tuberculosis, from the end of 
April 1930 to the end of November 1938. 
For part of the time the evidenceis both 
oral and documentary. This aunt died 
in April 1934 at avery advanced age, she 
was probably about 80-8t years old. 
There is no evidence to show what she 
died of, except a statement made at the 
burning ghat— that she had died of malaria 
For several years prior to her death, she 
had been in failing health, and had 
suffered a gnod deal from malaria, cholera 
dyspepsia and stomach troubles, and other 
minor aliments to which old people are 
susceptible. That the medical men sus- 
pected and diagnosed tuberculosis, and 
were treating the patient accordingly was 
known to the assured. There is evi- 
dence to show that the assured occasionally 
had fainting fits, which were probably 
caused by blood pressure, and this accord- 
ing to the evidence of the witness Dr. 
Amulyadhone Ghose, was probably due to 
over indulgence in food and drink. The 
assured was a tall stout man of a type 
susceptible to blood pressure, and there 
is not. sufficient evidence to establish that 
his blood pressure was due to any specific 
disease. There is evidence that the 
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assured had consulted or had been attended 
by one or more medical practitioners 
occasionally during the five years im- 
mediately prior to the date of his appli- 
cation, for such ailments as influenza, 
malaria, asthma, palpitation and blood 
pressure, and on one occasion in November 


1933 for a fainting fit due to blood 
pressure. There is no evidence to show 
that the assured died of any of such 


ailments, and certainly not of tuberculosis. 
Several medical men attended to him 
either at the time ofor during the period 
of three weeks immediately prior to his 
death. No definite diagnosis could be 
arrived at, but the probable canse of 
death was stated to be suspected peritoni- 
tis or perityphlitis due to the bursting of 
an abdominal abscess. After very careful 
consideration I have come tothe conclu- 
sion that I must accept this positive evi- 
dence, rather than the negative evidence 
given on behalf the plaintiffs and I am 
satisfied that these facts were known to 
the assured and that his . relative state- 
ments, therefore, were not strictly speaking 
and literally true. But the crucial question 
to be decided is whether he made thése 
statements fraudulently knowing them to 
be untrue which is the only issue which hag 
been raised on behalf of the defendant 
company. Fraud is defined in s. 17, Contract 
Act as follows : 

“Rraud’ means and includes any of the following 
acts committed by a party to a contract, or with 
his connivance or by his agent, with intent to 
deceive another party thereto or his agent, or to 
induce him to enter into contract: (1) The sugges- 
tion as to a fact, of that which is not true by one 
who does not believe it to be true; (2) the active 
concealment of a fact by one having knowledge or 
belief of the fact; (3) a promise made without any 


intention of performing it; (4) any other act fitted 
to deceive; (5) any such act or omission as the law 


specially declares to be fraudulent. 

Ezplanation.—Mere silence as to facts likely to 
affect the willingness of a person to enter into a 
contract is not fraud, anless the circumstances of 
the case are such that, regard being had to them, 
it is the duty of the person keeping silence to 
speak, or unless his silence is, in itself, equivalent to 
speech.” 

The onus of proving fraud in this case 
is upon the defendant company. Even 
if it had not been, the learned Oounsel 


appearing forthe company at the begin- 


“ning of the trial expressly accepted the 


burden and announced that he proposed to 
begin, whereupon he proceeded to open 
his case and call his witnesses. No issne 
was raised by him on the question of 
onus. In spite of these facts he sought at 
the end of the trial to contend that the 
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onus of proving that the assured did not 
act fraudulently lay upon the plaintiffs. 
This contention I rejected for the reasons 
given above. Upon the question of fraud 
the evidence of the witness Dr. Dwijendra 
Nath Banerjee is important. He was, at 
the material time in 1934, Chief Medical 
Officer of the defendant company in Jal- 
cutta, and one of the medical examiners. 
He said that if he had known ihe facts 
about the aunt of the assured, he would 
hardly have passed the application on his 
own responsibility and would have made 
a further investigation, and he thought 
that he would have referred the matter 
to headquarters before issuing a policy. 
He said also that if he had known about 
the fainting fits, and upon further inves- 
tigation. had found that these came on 
suddenly, and that the assured at such 
times did not take care of himself, he 
would have rejected his application with- 
out hesitation. The solicitors, however, 
who acted on behalf of the defendant 
company, in a letter of November 5, 1934, 
repudiating liability, stated that had the 
questions been truly answered, the com- 
pany would have either rejected the pro- 
posal or accepted it at higher rates. Dr. 
Banerji ‘also said that it was the duty of 
the medical examiner to explain definitely 
to the applicant the exact meaning of 
the questions in the application form, 
and he admitted that the correctness of 
the answers depended upon how the exa- 
miner explained those questions. For 
example, he said that he would not expect 
fainting fits to be mentioned by an appli- 
cant unless they were a Common occurrence 
and the applicant had them habitually 
or quite often, and they were serious, and 
a medical practitioner had had to be con- 
sulted very often about them and they 
were due to disease. He admitted that to 
enable the applicant to answer such a 
question properly, some such explanation 
must be given to him by the medical 
examiner, and that it was necessary that 
similar explanation should be given of 
all the other questions. 

Neither the agent nor the medical exami- 
ner has been called, and there is no evi- 
dence that any such necessary explana- 
tions were given to the assured. The 
application form is in the handwriting of 
the medical examiner. The judgments cf 
the learned Judgesin Joal v. Law Union 
and Crown Insurance Co. (|) are illumina- 

(1) (1908) 2 K B 863; 77 L J K B 1108; 99L T 719; 
24 T L R 808; 58 8 J 740, 
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ting both on the point about the necessity 
of giving a proper explanation to the ap- 
plicant, and about proving that such an 
explanation was in fact given, and as. 
regards the onus of proofin such circum- 
stances. It may well be that the medical 
examiner held the same opinion as the, 
Chief Medical Officer about fainting fits, 
and explained to the assured that it was 
not necessary to mention thase occasional 
fits which have been described in the evi- 
dence. Similarly, he may have informed 


the assured that it was not necessary to 


mention his aunt's illness, having regard 
to the fact that there was nothing to show. 
that she died of tuberculosis and that she 
was not treated regularly for this disease. 
It may well be that having regard to 
the natural reluctance to admit that a 
relative has suffered from tuberculosis, the 
assured had reasonably persuaded himself 
or been persuaded that the existence of 
this disesse, in view of the medical evi- 
dence, had not been established beyond 
reasonable doubt. 

In failing to disclose the facts about 
his aunt he may have been foolish, because 
the evidence seems to show that his appli- 
cation would not have been refused on that 
account, though it might have been the 
subject of further investigation and delay. 
In a contract such as this where the 
applicant's statements were to be treated 
as representations and not warranties, it 
is not sufficient, in the absence of fraud, 
to vitiate the policy to show that the 
matters concealed or misrepresented would 
merely have caused delay in issuing the 
policy while a further investigation was 
being made: Mutual Life Insurance Co., 
New York v. Ontario Metal Products Co., 
Ltd. (2). 

Similarly, I have little doubt that the 
medical examiner might have told the 
assured that he need not mention those 
minor ailments for which he had received 
medical treatment on a few isolated occa- 
sions during the preceding five years. 
Such questions as are usually asked in 
forms of application for insurance are 
often somewhat embarrassing and cannot 
always be reasonably expected to be 
answered with strict and literal truth, 
They must often be read with some limi- 
tation and qualification to make them 
reasonable, and they must always be read 
in a fair and commonsense way, having 


(2) (1925) A O 344; 94 LJ 20 60;19955 WO @] 
Rep. 73; 132 L T 652; 41 T L R183, 
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regard to all the circumstances: Connecticut 
Mutual Life Iusurance Co. of Hertford v. 
Kate Douglas Moore (3). Foolishness, 
however, is a very different thing from 
fraud. Jt is true that. the contract of life 
insurance is one uberrimæ fidet. But as 
Fletcher Moulton, L. J. saidia Joel v. Law 
Union & Crown Insurance Co. (1), at 
p. 884*; 


“There is a point here which often is not suffici- 
ently kept in mind. The duty is a duty to disclose, 
and you cannot disclose what you do not know. 
The obligation to disclose, therefore, necessarily 
depends on the knowledge you possess Your 
opinion of the materiality of that knowledge is of 
no moment. Ifa reasonable man would have re- 
cognized that it was material to disclose the 
knowledge in question, it is no excuse that you did 
not recognize it to be so, But the question always 
is: Was the knowledge you possessed such that you 

. ought to have disclosed it?” , 

Later at p. 885*, he said: 

“But insurance companies have pushed the practice 
far beyond these limits, and have made the cor- 
rectness of statements of matters wholly beyond his 
knowledge, and which can best be only statements 
of opinion or belief, conditions of the validity of 
the policy. For instance, one of the commonest of 
such questions is: “Have you any disease?” Not 
even the most skilled doctor after most prolonged 
scientific examination could answer such a ques- 
tion with certainty, and a layman can only give 
his honest opinion on it. But the policies issued 
by many companies are framed so as to be invalid 
unless this and many other like questions are cor- 
rectly—not merely truthfully—answered, though the 
insurers are well aware that it is impossible for 
anyone to arrive at anything more certain than an 
opinion about them. I wish I could adequately 
warn the public against such practices on the part 
of insurance offices. I am satisfied that few of those 
who insure have any idea how completely they 
leave themselves in the hands of the insurers, 
should the latter wish to dispute the policy when 
it falls in. In the case of tbe question to which 
I have referred, if it can be shown even by the 
aid of the contemporaneous examination of the 
medical referee of the office itself that the insured 
had at the time some disease, the poliey is void. 
The disease may have been unknown, and even 
undiscoverable; it may have been transient, and 
have had no effect on his: future life, or on the 
cause of his death. These things are immaterial. 
It the company choose to dispute the policy, and 
establish a single inaccuracy in these statements 
which are thus made conditions, the policy is void, 
and usually all that has been paid thereon is forfeited. 
Hence I fully agree with the words used by Lord St, 
Leonards in his opinion in Anderson v. Fitzgerald 
(4) at p. 507} to the effect that in this way provi- 
sions are introduced into policies of life assurance 
which, unless they are fully explained to the parties, 
will lead a vast number of persons to suppose that 
they have made provision for their families by an 
insurance of their lives, and by payment of perhaps 
a very considerable proportion of their income, 
when in point of fact, from the very commence- 


(3) (1881) 6 A O 644, 
(4) (1853) 4 H L O 484; 17 Jur, 995. 


*Pages of (1908) 2 K. B.—[id.| 
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ment, the policy was not worth the paper upon which 
it was written,” i 

That was a case in which it was claimed 
that the statements made by the assured 
were part of the basis of the contract and 
amounted to warranties. In the present 
case the position is wholly different, the 
only issue is one of fraud, and, especially 
in the absence of both, agent and medical 
examiner, it is not possible to say that the 
assured acted fraudulently in answering 
the question as he did. The defendant 
company having failed to discharge the 
onus of proving that the assured acted 
fraudulently, there must be judgment for 
the plaintifs with costs, including reserved 


costs. | 
D. Suit decreed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 10 of 1936 
January 13, 1937 

ADDISON AND DIN MOHAMMAD, JJ. 
BHAGAT RAM KOHLI— 
Decree- HOLDER—APPELLANT 
VETSUS 
ANGELS INSURANCE Co. LTD. 
DELHI— JUDGMENT-DEBTOR— 
RESPONDENT 

Companies Act (VII of 1913), s. 153—Notice of 
creditors’ meeting—Whether should be served on each 
and every creditor — Required majority present— 
Decision, binding nature of—Scheme sanctioned— 
Judgment-creditor, if of the same class as unsecured 
creditors who have not obtained decree — Such person, 
if can execute his decree against company. 

Section 153, Companies Act, does not make it 
obligatory either upon the Court or the company to 
serve a notice of the creditors’ meeting on each and 
every creditor of the company, and there is nothing 
which would invalidate a decision arrived at by the 
creditors and the company in the absencejof any indivi- 
dual creditor. The only safeguard intended to protect 
the interest of the creditors is that providedin sub-s, (2) 
of s. 153, Companies Act. In other words, if a majority 
in number representing three-fourths in value of the 
creditors or class of creditors or members or class of 
members, as the case may be, present either in per- 
son or by proxy at the meeting, agree to any com- 
promise or arrangement, the compromise or arrange- 
ment, if sanctioned by the Court, is binding bothon 
the creditors or members and the company. 

Where a scheme is arrived at between the creditors 
and members of a company at a meeting of the credi- 
tors and the company and is sanctioned by the Court, 
a person who has obtained a decree against the 
company cannot execute his decree against the com- 
pany, he being of the same class of unsecured creditors 
andthe scheme being binding on him as well, 
Shushila Bala Basu v. Anjuman, Trading & Bank- 
ing Co., Ltd.(1) and Manikganj Trading & Banking 
Co., Lid. v. Madhabendra Kumar Saha (2), dissented 
from. Serajgang Loan Office, Ltd. v. Nil Kanta 
Lahiri (3), Barisal Loan Office, Ltd. v. Sashi Charan 
Bhattacharya (4) andinre Jalpaigurt Banking and 
Trading Co., Lid, (5), relied on. 


314 BHAGAT RAM KOHLI V. ANGELS INSURANOE Co, LTD. (LAH) 172106 

L. P. A. from the judgment of Mr. Onappeal, the District Judge affirmed 
Justice Agha Haidar, dated November 26, -the decision of the Executing Court. On 
1935. further appeal to this Court, Agha 

Mr. Achhru Ram, for the Appellant. Haidar, J., held that Mr. Bhagat Ram 


Mr. Bhaqwat Dayal, for the Respond- 
ent. 

Din Mohammad, J.—The facts giving 
rise to this Lettere Patent Appeal are these: 
On January 26, 1934, the General Manager 
of the Angels Insurence Co., Ltd., Delhi, 
(hereinafter called the company), present- 
ed as petition containing a proposed com- 
promise between the company and its credi- 
tors and asking thatthe creditors meeting 
might be called under s. 153, Companies 
Act, 1913. A meeting was accordingly 
called and held on March 18, 1934. The 
ereditors did not find the scheme propound- 
ed by the company’ acceptable to them and 
the meeting endedina fiasco. On March 
22, 1934, another petition to the same effect 
was made by certain creditors putting 
forward a different set of proposals. 
Thereupon, the Oourt allowed a second 
meeting to be called which was held on 
May 6, 1934. On May 15, 1934, a meeting 
of the members of the company was held, 
in which the proposals originally embodied 
in the application of March 22, and subse- 
quently approved on May 6, were unani- 
mously adopted. The proceedings of the 
meeting of May 6, 1934, were submitted to 
the Court for sanction which, however, the 
Court very rightly refused on May 19, 1934, 
on the ground that s. 153 did not con- 
template a meeting of creditors alone 
behind the back of the company. It was 
further pointed out that the members of 
the company should also have been con- 
sulted. It appears that the fact of the 
members having met on the loth and 
adopted the original proposals put forward 
by the company was not brought to the 
notice of the Court. Consequently, an- 
o'her meeting of the members of the com- 
pany was held on June 11, which re-afiirm- 
ed the decision arrived at on May 15. 
The Court was once more moved by one 
Surjan Das on June 23, and eventually 
the scheme put forward by the company 
and approved by the creditors and mem- 
bers was sanctioned on July 7, 1931. 

In the meantime, one Mr. Bhagat Ram 
Kohli, Advocate, Sargodha, obtained a 
decree against the company on April 17, 
1934, and sued out execution on Mey 10, 
1934. The e mpany resisted this applica- 
tion on the ground of _ the compromise men- 
tioned above The Executing Court dis- 
missed the objections of the company. 


Kohli was bound by the compromise sanc- 
tioned by the District Judge of Delhi on 
July 7,and allowed the appeal of the | 
company. Hence this Letters Patent Ap- 
peal. Only two points have been raised 
before us: (1) That Mr. Bhagat Ram 
Kohli nct having been served with a 
notice of any of the meetings that were 
held between the company and its credi- 
tors was not bound by the decision arrived 
at in those meetings: and (2) That he 
being a judgmentrcreditor did not belong 
to the class of creditors who held the 
meetings and was hence not bound by the 
compromise. . 

We have heard Counsel at length and 
have come tothe conclusion that there is 
no force in either of the points raised. 
Section 153 does not make it obligatory 
either upon the Court or the company to 
serve a notice of the creditors’ meeting on 
each and every creditor of the company 
and we have not been referred to any law 
which would invalidate a decision arrived 
at by the creditors and the company in 
the absence of any individual creditor. 
On the otherhand, at page 364 of Rustom- 
ji's Company Law a case has been cited 
in which it was held that where there was 
an inadvertent omission to advertise a 
scheme of arrangement under s. 153 but 
it was satisfactorily proved that thirty out 
of thirty-one share-holders of the company 
had received the notices, the meetings had 
in substance been held inthe’ manner 
prescribed and the Court would not insist 
on further meetings being convened. 
Moreover, as we interpret the law the only 
safeguard intended to protect the interest 
of the creditors is that provided in sub-s, 
(2) of s. 153. In other words, if a majority 
in number representing three-fourths in 
value of the creditors or class of creditore. 
or members or class of members, as the 
case may be, present either in person or 
by proxy at the meeting, agree to any com- 
promise or arrangement, the compromise 
or arrangement, if sanctioned by the Court, 
is binding both on the creditors or mem- 
bers and the company. In the case before 
us, it is not urged that the majority required 
by sub-s. (2) was not present or had not 
been notified and, in these circumstances 
the objection raised by Mr. Bhagat Ram 
cannot prevail. 

In support of the second contention rais 
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edon behalf of the appellant, reliance 
has been placed on Shushila Bala Basu 
v. Anjuman, Trading & Banking Co., Ltd. 
(1) and Manikganj Trading & Banking Co., 
Ltd. v Madhabendra Kumar Saha (2). 
In Shushila Bala Basu v. Anjuman, Trad- 
ing & Bankiny Co., Ltd. (1) ascheme was 
framed by the depositors with the object of 
saving the Back. A female depositor, 
however, had obtained a decree against 
the Bank before the scheme framed by 
the depositors was approved by the Court. 
Henderson, J., held that the scheme was 
not binding on her as she was no longer a 
depositor but a judgment-creditor and her 
interest was not in any way the same as 
that ofthe depositors. In Manikganj Trad- 
ing & Banking Co. Ltd. v. Mudhatendra 
Kumar Saha (2) a Division Bench of the 
Calcutta High Court composed of Guha 
and Bartley, JJ. re-affirmed this principle. 
As against this, Counsel for the respond- 
ent has drawn our attention to three other 
judgments of the same High Court which 
support his contention. In  Serajgang 
Loan Office, Ltd. v. Nil Kanta Lahiri 
(3) Mitter, J., held that unsecured creditors 
of a company whohad already obtained 
decrees against the company were within 
the same class as unsecured creditors who 
had not obtained decrees against the com- 
pany. In Barisal Loan Office, Lid, Va 
Sashi Charan Bhattacharya (4) a Division 
Bench of the Calcutta High Court, of 
which Guha, J., was a member, held that 
a scheme of a composition passed and 
sanctioned under the provisions of the 
Oompanies Act applied to all creditors of 
the company including judgment creditors. 
Io In re Jalpaiguri Banking & Trading 
Co., Lid. (5) Cunliffe, J., also laid down that 
unsecured creditors of a company who 
had obtained decrees and such unsecured 
creditors as had not obtained decrees did 
not const'tute different classes of credi- 
tors. 

It may be interesting to note in this 
connection that the Indian Companies 
(Amendment) Act, 1936, has introduced a 
clear provision ins. 153 itself which says 
that for purposes of this secticn unsecured 
creditors who may have filed suits or ob- 
oe IR 1935 Oal. 398; 156 Ind. Cas, 590; 8 R 


(2) A I R 1936 Cal. 162; 168 Ind. Oas. 957: 40 C W 
N 580; 9 R 0629, 
ne A I R 1935 Cal. 777; 39 OW N 1199; 62OLJ 
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tained decrees shall be deemed to be of 
the same class as other unsecured credi- 
tors. Even the two Calcutta judgments 
cited on behalf of the appellant proceeded 
onthe ground that a depositor who had 
obtained a decree on the footing of his 
deposit had a conflicting interest with 
those depositors who were not so fortunately 
placed. Inthe present case, we donot 
consider that there was any conflict of in- 
terest between Mr. Bhagat Ram and the 
other creditors who attended the creditors’ 
meeting and agreed to the composition 
scheme. On these grounds, we have no 
hesitation in holding that Mr. Bhagat Ram 
was bound by the scheme sanctioned by 
the Gourt on July 7, 1934, and that con- 
sequently his execution could not preceed. 
We accordingly dismiss the appeal and 
affirm the decision of Agha Haidar, J, 
There will be no order as to costs before 


us. ; 
N. Appeal dismisse d. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1843 of 1934 
l February 8, 1937 
Nasim ALI AND R. O. MITTRR, JJ. 
Thakur Sri Sri RAGHUNATH JIEU— 
PLAINTIFF—APPRLLANT 
versus 
GANGA GOBINDA PATI AND otupes— 
DaFENDANTS—~ResponpEents 

Limitation Act (IX of 1908), Sch. I, Art. 134-B, 
3.283—Transfer in s. 134-B, if includes lease 
Whether refers to transfer before amending of Act—~ 
Effect of mortgage or permanent lease coming within 
Art. 134-B—Transfer, af becomes binding on endow- 
ment after lapse of pertod prescribed. 

The ‘transfer’ referred to in Art. 134-B, Limi- 
tation Act must be taken to be transfer whether 
before or after the amending Act came into force, 
The word “transfer” is wide enough to include a 
lease. The substitution of the word “transfer” in 
Art. 184 by the Actof 1908in place of the word 
“purchase” for the purpose of bringing transfers 
other than sale within the operation of Art, 184 is a 
sufficient indication of the intention of the Legis- 
lature when they used the word “ transfer" in 
Art. 134-B also. [p. 318, cal. 1.) 

If the transfer which comes under Art, 184-B isa 
transfer of full ownership, the right of the plaintiff 
to the property is extinguished after the lapse of the 
statutory period by operation of s, 28, Limitation 
Act. Theeffect of the lapse of the statutory period 
under Art. 184 is to protect all transferees contem- 
plated by that Article. It therefore follows that in 
cases of transfer by way of mortgage or a permanent 
lease whicheomes within Art. 134, the transferee 
acquires on theexpiry of the period prescribed by 
that article the rights of the mortgagee or permanent 
lessees as if the mortgage or permanent lease had been 
executed by the original owner. The right of the 
original owner becomes subject to the rights of the 
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mortgagee or permanent lessee, There 1s no reason 
why the same principle should not apply when the 
right of the Manager of a Hindu or Muhammadan 
religious endowment to recover possession of endowed 
property against a transference of such property by 
the previous manager of the endowment is barred by 
Art. 134-B, Limitation Act. After the lapse of the 
period prescribed by that article the transfer whe- 
ther by way of mortgage or permanent lease becomes 
binding on the endowment. Radhanath Doss v. 
Gisborne & Oo., (ljand Bagas Umarji v. Nahabhai 
(12), relied on, fp. 319, col, }.] Sas 
C. A. against the decree of the District 
Judge, Bankura, dated August 13, 1934. 
Messrs. Hiralal Chakravartt and Ram 
Krishna Pal, for the Appellant. wf 
Messrs. S. C.: Basak, Narendra Krishna 
Basu, Jagadish Chandra Ghose and Himaja 


Sekhar Majumdar, for the Respondents. 


Judgment.—The suit out of which this 
appeal arises was instituted by the appel- 
lant in the Oourt of the Subordinate 
Judge, Bankura, for khas possession of 
certain lands and in the alternative for 
settlement of fair and equitable rent for 
the lands. The learned Subordinate Judge 
passed a decree for khas possession in 
favour of the plaintiff. On appeal by the 
defendants to the District Judge of Bankura 
the suit has been dismissed on the ground 
that it is barred by limitation. Hence 
this second appeal. The only point for 
determination in this appeal is whether 
the District Judge was right in dismissing 
the suit as barred by limitation. The 
material facts which are not in dispute 
now are as follows: The properties in 
suit belong to a deity called Sri Sri Raghu- 
nath Jieu, instalied in days gone by, by the 
then Maharaja of Bishnupur in the Belut 
Asthal in the District of Bankura. On 
March 3, 1868, Ramdas, Mohunt of this 
Asthal, gave a mokarari lease of the dis- 
puted lands to the predecessor of the 
defendants at a fixed rent of Rs. 77-8-0 
per year though there was no legal neces- 
sity for granting such mokarari lease, and 
went on receiving from the lessee the 
rent reserved by the lease till his death 
which took place in the year 1899. His 
successor Gokuldas Mohunt recognized this 
tenaney by accepting rent from the lessee. 
He died in May or June 1929. Plaintiff 
who succeeded him as Mohunt after his 
death repudiated the tenancy and brought 
the present suit on February 25, 1932, 
for the reliefs mentioned above. On these 
facts the District Judge held that the 
suit came under Art. 134-B, Limitation 
Act, and was barred by limitation. Itis 
contended on behalf cf the plaintiff-appel- 


lant that Art. 134-B does not apply to this 
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suit inasmuch ag the lease in this case 
was granted before the amending Act of 
1929 which introduced thisarticle in the 
Limitation Act of 1908 came into force. 
In support of this contention vlaintiff 
relies upon the following passage in 
Art. 426 of the Right Hon'ble Sir Dinshaw 
Mulla’s Principles of Hindu Law, Edn. 8: 
“This Act (Act I of 1929) can apply only 
to transfers made on or after January 1, 
1929". It would be useful to indicate 
here briefly the state of the law on this 
subject before the amending Act of 1929 
was passed. Article 134 of Act XV of 1877 
was in these terms: ; 

“To recover. possession of 
immovable properties conveyed 
or bequeathed in trust and 
afterwards purchased from the 


trustee or mortgagee for a valu- 
able consideration.” 


There was a conflict of authority on. 
the Gonstruction of the word ‘purchase’ in 
this article. Calcutta, Bombay, Madras 
and Allahabad High Courts held that 
transfer by way of a mortgage or per- 
manant lease came under this article while 
the Punjab High Court held that the 
article contemplated only transfer of full 
ownership. In the year 1909in Abhiram 
Goswami v. Shyama Charan Nandi (1) the 
Privy Council held that Art. 134 of the 
Act of 1877 has no application to a mort- 
gage or lease, that a grantee under a lease 
was nct a purchaser within the meaning 
of that Article and that a purchaser within 
the meaning of that Article must be the. 
purchaser of absolute title. In 1908 the 
word “purchase” in this Article was sub- 
stituted by the word “transfer”, The 
object of this amendment was to bring 
all transfers within the scope of Art. 134, 
Prior to the decision of the Privy Council in 
Vidyararutht Tirtha v. Baluswami Aiyer (2) 
in the year 1921, it was generally assumed 
that Art. 134 applied to transfers of proper- 
ties belonging to Hindu and Muhammadan 
religious or charitable endowments by the . 
previous Manager. In Vidyavaruthi's case 
(2) the Judical Committee laid down that 
that Article did not apply where the head 
of Hindu or Muhammadan religious institu- 
tion granted a permanent lease over a 
part of the endowed property. The result 
of this pronouncement of the Judicial 

(1) 36 I A 1:8; 4 Ind. Cas. 449; $60 1003; 10C L J 
28t; 6 A L J 867; 11 Bom, LR 1234; 19 M L J 530:814 
CWN1(PO). 

(2) 48 I A 302; 65 Ind. Oas. 161; AI R1922 PC 123: 
44 M 831; Sh es WN 4494 M L J 316; 3U PL 
R (P O) 62;15 L W 78; 30 M L T 66; 3P L T215; 26 
OW N 536; 24 Bom. L R 629; 20 A L J 497 (PO). | 


12 years|Date of 
transfer. 
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Committee was that the residuary Art. 144 
applied to such cases. The question then 
arises as to when tne adverse possession 
commenced. In Damodar Das v. Lakhan 
Das (3) the Judicial Committee held that 
adverse possession began from the date 
of the transfer of possession. In Vidya- 
` varuthi’s case (2) it was held that adverse 
possession did not commence to run during 
the tenure of the office of the transferor. 
It was also held in that case that his 
successor was within his powers to continue 
his tenancy during his life and in such 
circumstances possession did nob become 
adverse till his death. The High Courts 
in India had great difficulty in reconciling 
these views and various points of distinc- 
tion were suggested by different Judges. 
In Lal Chand Marwari v. Ramrup_ Gir 
(4) their Lordships of the Judicial Com- 
mittee made the following observations on 
December 5, 1925: 

“It is unnecessary for their Lordships to deal 
with the important and difficult question whether 
here the statute did not commence to run in 
favour of the defendants from the dates of the 
wrongful alienation of the properties or at all 
évents from the date of his final abandonment of 
his office by Bhagwan Gir and not only from his 
death, whether in other words, the case is 
governed by the decisions of which Damodar Das 
y. Lakhan Das (3) may be taken as the leading 
authority or by the line of authority of which 
Vidyavaruthi Tirtha v. Baluswami Aiyer (2) may 
be taken as typical, their Lordships while not 
pronouncing upon it have given very careful 
consideration to this interesting and difficult 
question, Upon it they say no more than this; 
that they must not be taken to accept the view 
with reference to it propounded by the High 
Court. So far as they are concerned the question 
remains entirely open to be determined when it 
arises.” 5 

A question of estoppel has been fre- 
quently raised in connection with these 
transfers. There was some difference of 
opinion on the question whether it was 
open to the shebait or ihe Mohunt who 
himself alienated the endowed property 
to repudiate the alienation and recover 
possession from tke transferee. From what 
has been stated above itis apparent that 
before the amending Act I of 1929 was 
passed the law on the subject was uncertain. 
In order to remove this uncertainty the 
Legislature intervened and by Act I of 
1929 enacted a special Article to cover 
these transfers with the evident object of 


. (3)37 IA 147; 7 Ind. Oas. 240; 37 O 885; 14 CW N 
889; 120 L J 110; (1910) M W N 203; 7A LJ 791; 8 
M LT 145; 20M L J 62!;12 Bom. LR 632(P 0). 

' (4)53 I A 21; 93 Ind. Cas, 280; AI R1926P 09; 5 
Pat. 312; 24 A L J 105; (1926) M W N 203; 7 P L T 163; 
430 LJ 249;50 M LJ 289; 3 OW N 335; 30 OWN 
721; 28 Bom. L R 855; 42 T L R 159 (P 0). 
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making the residuary Art. 144 inapplic- 
able to such transfers. In Shib Shankar Lal 
v. Soniram ‘5). Banerjee and Tudball, Jj. 
of the Allahabad High Court observed as 
follows: 


“The Law of Limitation applicable to a suit or 
proceeding is the law in force at the date of the 
institution of the suit or proceeding unless there 
is a distinct provision to the coutrary.” 


This statement of the law was approved 
by the Privy Council on appeal: see 
Soniram V. Kanaihayalal (6). On the 
authority of Gopeswar Pal v. Jiban 
Chandra (7) the plaintiff contends that 
where in accordance with the provisions 
of the amending Act a suit could be 
brought after the pagsing of the amending 
Act, it may be that the amendment would 
apply but when it could not, then the 
amendment would have no application and 
that the facts of Saniram's case (6) did 
not involve the second of these positions. 
In the case before the Special Bench, 
however, plaintifi’s right of suit accrued 
before the amending Act. By the umending 
Act the plaintiff in that suit was deprived 
of a right of suit vested in him at the 
date of the passing of the amending Act. 
Under these circumstances the Special 
Bench held that the amending Act did not 
apply to the suit. In the case before us, 
however, the plaintiff's right of suit 
accrued after Act I of 1929 came into force., 
There is no question in the present case 
of confiscation of any vested right of the 
plaintiff as he had none when the amend- 
ing Act came into force. It is, however, 
contended by the plaintiff that though 
the plaintiff had no right of suit before the 
amending Act came into ferce, the idol 
had the right to eject the lessee and that 
right would be contiscated if the amending 
Act be applied to the transfer in the 
present case. The obvious answer to this 
contention is that the right to recover 
possession from the transferee was vested 
in the Mohuntand not in the idol: see 
Jagadindra Nathv. Hemanta Kumari Debi 
(8). Gokuldas had no right to eject the trans- 
feree during his lifetime as he had 
recognized the tenancy by acceptance of 
rent from the tenant. ‘I'he idol, therefore, 
had no right of suit before the amending 

(5) 32 A ¢3;3Ind Cas, 725;6 A L J 931, 

(6)40 TA 74; 19 Ind. Oas 2:1; 35 A 297;13 MLT 


437;17 O W N 605; 11 AL J 339; (1913) MW N 
470,17 OL J 488; 15 Bom. L R 4-9; MLJ 131 


(P 0). 
(7) 41 O 1125; 24 Ind, Oas. 37; A I R 1914 Oal. 808: 
O W N 804; 190 19 9, A 
(8) 31 TA 203; 32 C 129; 8 Sar. 698; 6 Bom, ; 
1A LJ 585;8C W N 509 (PO), a, 
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Act came into force. It is also argued by 
the plaintiff that it would be inequitable to 
apply Art. 134-B to the present suit in view 
of the peculiar facts of the present case: 

“But the fixation of period of limitation must 
always be to some extent arbitrary and may fre- 
quently result in hardship. But in construing such 
provisions equitable considerations are out of place 
and the strict granimatical meaning of the words is 
the only safe guide: Nagendra Nath Dey v. Suresh 
Chandra Dey (9).” 

Article 134-B speaks of transfer. There 
is no qualifying word in this Article to 
suggest that this transfer must be after 
Act I of 1929 came into force. To give 
effect to the plaintiff's contention that the 
transfer contemplated by the Article must 
be a transfer made on or after January 1, 
1929, would be to introduce some qualify- 
ing words in the Article which are not to 
be found there. The word ‘transfer’ must, 
therefore, be taken to be transfer whether 
before or after the amending Act came 
into force. It was also argued on behalf of 
the plaintiff that lease is not a transfer 
within the meaning of Art. 134-B. The 
word “transfer” is wide enough to include 
a lease. The substitution of the word 
“transfer” in Art. 134 by the Act of 1908 
in place of the word “purchase” for the 
purpose of bringing transfers other than 
sale within the operation of Art. 131 is a 
sufficient indication of the intention of the 
Legislature when they used the word 
“transfer” in Art. 134-B also. The pre- 
sent suit, therefore, clearly comes under 
Art. 134-B, Limitation Act. 

The next contention of the plaintiff is 
that even if the plaintiff's claim for khas 
possession is barred by limitation, he is 
entitled to get fair and equitable rent from 
the defendants in respect of the disputed 
lands as the mokarari lease was without 
any legal necessity and is, therefore, not 
binding on the plaintiff. It cannot be 
disputed that ifthe mokarari lease is not 
binding on the plaintiff and the rent of 
the tenancy is liable to be enhanced, 
` plaintiff is entitled to have fair and equit- 
able rent settled for the disputed lands. 
The question, therefore, is whether the 
mokarart lease is now binding on the 
plaintiff by operation of Art. 134-B read 
with s. 28, Limitation Act. If the transfer 
which comes under Art, 134-B is a trans- 
fer of full ownership, the right of the 
plaintiff to the property is extinguished 


(9) 59 I A 283; 137 Ind. Cas. 529; A I R 1932 P 0165; 
60 G1; Ind. Rul. (1932) P C 195; 36 © W N 803; (1939) 
AL J 643; 34 Bom. L R 1065; 550 LJ 528; 33PLR 
621; 36 L W 7;90 W N 681; (1932) M W N817; 63 M 
LJ 329 Œ 0). 
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after the lapse of the Statutory period by 
operation of s. 28, Limitation Act. But 
if the transferis by way of mortgage or 
permanent lease, whal is the effect of s. 28 
upon the plaintiff's right to the property 
on the expiry of the statutory period 
prescribed by Art. 134-B? In Manavikra- 
man Ettan Thambaran v. Ammu (10) 
Sheppard, J., while construing Art. 134 
of Act, XV of 1877, observed as follows : 
“When I putthe case of a man purchasing from 
a trustee and said that by force of limitation he 
would acquire an absolute title, I did not mean 
that he would acquire a larger interest than that 
which was interms conveyed to him., If the con- 
veyance were by way of outright sale, the title 
acquired would be absolute. Ifthe conveyance were 
by way of mortgage or lease, the title acquired 
would correspond. As the interest which a man 
can acquire by adverse possession may be limited 
by the nature of his possession Radhanath Doss v. 
Gisborne & Co. (11), as to trust estate and limitation), 
so the interest which the law gives a man who has 
taken from a trustee 8 mortgage cannot be greater 
than that which was ostensibly conveyed to him. 
It follows that inthe case of a mortgage taken 


from a mortgagee or trustee the real owner has 
still a right of redemption against him on the 
footing of mortgage under which he claims. The 


effect of limitation isto put his mortgage given by 
a mortgagee or trustee on the footing of a motgage 
executed by the real owner and on no higher foot- 


ing. 
In Bagas Umarji v. Nahabhai (12) 
Act of 1877 


Scott, C. J., observed : 

“For the words of Art. 134 of the 
(Act XV of 1877), “and afterwards purchased from 
the trustee or mortgagee for valuable consideration” 
are substituted the words “and afterwards trans- 
ferred by the trustee or mortgagee for a valuable 
consideration”: this wetake to be a Legislative 
recognition of the soundness ofthe view that the 
Article was intended to give protection to all trans- 
fereesfor value including mortgagees,” 

The effect of the lapse of the statutory 
period under Art. 134 is, therefore, to 
protect all transferees contemplated by that 
Article. It, therefore, follows that in cases 
of transfer by way of mortgage ora per- 
manent lease which comes within Art. 184 
the transferee acquires on the expiry of 
the period prescribed by that article the 
rights of the mortgagee or permanent 
lessees as if the mortgage or permanent 
lease had been executed by the original 
owner. The right of the original owner 
becomes subject to the rights of the mort- 
gagee or permanent lessee. There is no 
reason why the same principle should not 
apply when the right of the Manager of a 
Hindu or Muhammadan religious endowment 
to recover possession of endowed property 


(10) 24 M 471 (EŒ B}. 

(11) 14 MIA1; 6B L R530; 15 WR P C 24; 2 Sar. 
636; 2 Suther 397 (P 0). 
w 36 B 146; 12 Ind. Oas. 737; 13 Bom, L R 


* 


1937 


against a transference of such property by 
the previous manager of the endowment is 
barred by Art. 134-B, Limitation Act. 
After the lapse of the period prescribed by 
that article, the transfer whether by way of 
mortgage or permanent lease becomes bind- 
ing on the endowment, 

“as the effect of s. 28 of the Statute of Limitation, 
would only be to extinguish the plaintiff's right as 
claimed by himtotreat the grant as nulland void ; 
Per Sargent, O. in Vithalbowav. Narayan 
Daji (13).” 

The mokarari lease granted by Ramdas 
Mohunt in the year 1868 is, therefore, bind- 
ing on the plaintiff. The rent of the tenancy 
is not liable to be enhanced and conse- 
quently the question of settlement of fair 
and equitable rent does not arise. The 
plaintiff is, therefore, not entitled to get any 
relief in the present suit. The appeal is 
accordingly dismissed with costs. 


N. ean Appeal dismissed. 
(13) 18 B 507. 
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DEFENDANTS— APPELLANTS 
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GANPAT RAI AND OTAERS—-P LAINTIFE#S 
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Limitation Act (TX of 1908 as amended in 1929), 
Sch. I, Art. 134-B—Mahant mortgaging’: debutter 

operty—Mahant removed and newone appointed— 
Bait by new mahant for possession within 12 years 
from date of removal of previous mahant—Suit, held 
within time—Sanction of Collecter under Civil Pro- 
cedure Code (Act V of 1908), s. 92, if required—- 
Powers of alienation of mahant — Necessity should 
be shown—Alience's duty — Hindu Law—Religious 
endowment—Alienation. 

Anew mahant appointed after the removal of the 
old one, brought a suit for possession of the debutter 
property which was mortgaged by his predecessor. 

he suit was brought within 12 years from the date 
when the previous mahant was removed : 

Held, that the suit wag within time under Art. 134-B, 
Limitation Act. Ram Charan Das v. Naurangi Lal 
(1), relied on. 

Held, also, that s. 92 (1) (h), Civil Procedure Oode 
had no application to the case as it was applicable to 
suits relating to heading specified in cls. (a) to (g) of 
the section, and no sanction of the Collector was, 
therefore, necessary. Abdur Rahim v. Abu Mahomed 
Barkat Ali Shah (2), relied on. 

The power of the mahant to alienate debutter pro- 
perty is likethe power of the manager for an infant 
héir limited tocases of unavoidable necessity. It is, 
therefore, for the alienee to prove necessity strictly. 


S.C. A. from the decree of the Senior 
oe Hoshiarpur, dated May 12, 
36. 
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Dr. Nand Lal, for the Appellants, 
Mr. Shamsher Bahadur for Mr. M. L. Puti, 

for the Respondents (Plaintiffs). 

Judgment.—This second appeal hag 
arisen from a suit whereby the plaintiffs, 
the Committee of management of a thakar- 
dwara, were granted possession of property 
originally belonging to the thakardwara 
whic ad been alienated by ths late 
Mahant Raghu Nath. Mahant Raghu Nath 
was removed on August 12, 1923, in execu- 
tion of the decree whereby his removal was 
ordered and a Court Committee was appoint- 
ed for the management of the institution. 
The Court authorized that Committee to 
appoint a new Mahant to carry out the 
duties of a Mahant and manage the pro- 
perty under the supervision of the Com- 
mittee. The present plaintiffs are the suc- 
cessors of that Committee. Tne defend. 
ant, a mortgagee for a large sum, took 
many pleas, ali of which were found against 
him by both the trial and the Appellate 
Judges. He has come here through Dr, 
Nand Lalin second appeal. Dr. Nand Lal 
has argued : (1) that the suit is not within 
time; (2) that the suit required the sanction 
of the Collector under s. 92, Civil Procedure 
Code, and (3) that the alienations were for 
necessity. The mortgage in question wag 
effected in 1921 and the greater part of the 
consideration was two previous mortgages 
effected in 1914 and 1920. The con- 
sideration for the mortgage of 1914 wag 
in its turn the previous mortgages detailed 
in the judgments of the lower Courts. 
Prima facie Art. 134-B, Limitation Act, 
added by the Amending Act of 1929, would 
apply to the present litigation. As far as it 
is evens it runs: 

“Suit a manager of a Hindu..... ‘eligi 
aeb. padoman to a ene E 
movable property comprised in the endowment which 
has been transferred bya previous manager fora 
valuable consideration.” 

The time is twelve years from the death 
resignation or removal of the transferor. If 
this Article applies, then the suit is within 
time. The Appellate Court relied on 
Art. 144 and ona judgment of their Lord- 
ships of the Privy Council reported in Ram 
Charan Das v. Naurangi Lal (1). Lord 
Russell of Killowen who delivered their 
Lordships’ judgment said: 

“A Mahant has power (apart from any question of 


necessity) to create an interest in property a 
pertaining to the math which will conan dae 


(1) 12 Pat. 251; 142 Ind. Cas. 214; AIR 1933 
75; 60 I A 124; Ind. Rul. (1933) P 056; 14 PLT = 
37 L W512; 64M L J 505; (1933) M W N2723 100 
W N 455; 87 O W N 541; (1983) A L J 327;670L J 
229; 35 Bom. L R 530; 17 RD 754 (P ©) 
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ing his tenure of office of Mahant of the math, with 
the result that adverse possession of the particular 
‘property will only commence when the Mahant who 
had disposed of it ceases to be Mahant by death or 
otherwise.” 

. Their Lordships applied this principle 
equally to a permanent lease and to an 
absolute grant of the property, and 1 see 
` no reason why the same principle should 
not extend toa mortgage. This judgment 
was delivered in a suit instituted in 1924 
before the Limitation Act was amended, 
lhe result is the same whether that 
Principle is applied or the Article of the 
Amending Act. The suit is within time. 
As tos. 92, Oivil Procedure Code, the Senior 
Subordinate Judge held that it did not 
apply because the suit was not for one of 
the objects specified in this section. Dr. 
Nand Lal relies on sub-s. (1), cl. (h). His 
own learned edition of the Civil Procedure 
Code states that the section does not 
apply to suits to enforce private rights 
including a suit against the alienee for a 
declaration of the invalidity of the aliena- 
tlon.made by the manager of trust property. 
The same principle would apply to a suit 
for possession. In Abdul Rahimv. Abu 
‘Mahomed Barkat Ali Shah (2) their Lord- 
ships of the Privy Council pointed out that: 

“Upon general principles of construction, the 
words as to ‘further and other relief in head (A) 
are used in connection with the specified heads and 
that the contrary construction would cut down sub- 
stantive rights which existed before the enactment 
of 1908 and a Code regulating procedure should not 
be construed as having that effect in the absence of 
express words.” 

There are numerous cases in which 
Mahants have sued without sanction under 
S. 92 to recover property alienated by their 
predecessors, and here obviously the Manag- 
ing Committee is in the position of a 
Mahant. In my opinion this argument is 
also unfounded. Finally Dr. Nand Lal 
urged that the alienation was for necessity 
in so. far as it wasan act of good manage- 
‘ment to pay off previous mortgages. It must 
be remembered that we are not here con- 
sidering a case of a male proprietor but of a 
Mahant dealing with property attached to a 
religious institution. Abhiram Goswami 
Mohant v. Shyama Charan Nandi (3), says : 

“It is well settled law that the power of the 
Mahant to alienate debutier property is like the 
power of the Manager for an infant heir limited to 
cases of unavoidable necessity.” 


(2) 550 519; 108 Ind. Cas. 361; A ILR 1928 P G16; 
551A 96;9P LT 65;1 LT 40 Cal, 19; 27 LW 339. 
32 © WN 462; 26 A L J 464; 54M LJ 609; 30 Bom, L 
R 774; 48 OL J 55 (P C). 

(3) 36 O 1003; 4 Ind. Cas. 449; 361 A 148; 100 LT 
284; 6 A Ld 857; 11 Bom. L R 1234; 19M L J 530; 14 
OW N1(PO), 
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It was, therefore, for the alienee to prove 
necessity strictly, and the Senior Subordi- 
nate Judge who has gone through the evi- 
dence in detail has foind that there. is no 
evidence as to the necessity for any of these 
mortgages. 


must be dismissed with costs. 
D. Appeal dismissed. 
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Srimatt TARABANNESSA AND oragrs— 


DgFENDANTS ~ RESPONDENTS 
Easement—Use of channel merely as licensee—Lost 


grant, tf can be presumed—Prescription—One 
mokararidar, if can acquire easement against 


another, under same landlord, : 

The right to use the channel cannot besdid to 
have alegal origin in a lost grant in cases where 
the persons are allowed to use the channel merely as 
licensees. 

A mokararidar is always a tenant and never an 
owner ofthe land. He always derives his rightsfrom 
the lessor and as the latter cannot have the right of 
enjoyment of an easement as of right against him- 
self,so neither can his tenant against "him. Con» 
sequently one mokararidar cannot acquire easement 
against another mokeraridar under the same land- 
lord by prescription. Abhiram Goswami v. Shyama 
Charan Nandi (3) and Moni Chandra Chakrabutty v. 
Baikanta Nath Biswas (4), relied on. 

C. A. from an appellate decree of the 
Sub-Judge, lst Court, Tipperah, dated 
September 28, 1984. 

Messrs. Gopal Chandra Das and Bhuban 
Mohan Saha, for the Appellants, 

Mr. Abdul Hossain, for the Respondents. 

Mr. Ramendra Mohan Majumdar, for the 
Deputy Registrar. 


Judgment.—tIn the suit out of which 


The result is that this appeal, 


this appeal arises, the plaintiffs sued the. 


defendants for recovery of joint possession 
of an eight annas share in certain disputed 
land orin the alternative for a declaration, 
of their right of easement in respect of 
this land. The land in dispute consists of a 
narrow channel immediately to the north 
of a District Board Road, which connects 
a Doba belonging to the plaintiffs, situated 
immediately to the south of their homestead 
with a khal to the west of some land be- 
longing to the principal defendants. Ad- 
mittedly the plaintiffs and the defendants 
are mokarari lease holders under the same 
landlords. It would appear that their an- 
cestors partitioned their property about 
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80 years ago and, as a result of this parti- 
tion, the predecessors of the plaintiffs 
acquired an allotment to the east of the 
channel whereas the allotment of the pre- 
decessorsof the defendants fell to the north 
‘of the channel. The learned Munsif held 
‘that the plaintiffs were entitled to a decla- 
Tation of their right of easement over the 
‘disputed channel on the assumption that 
this right had originated from a lost grant. 
The learned Subordinate Judge, however, 
reversed this decision cn two grounds : (1) 
that having regard to certain observations 
made by Chatterjea, J, in Madan Mohan 
Vv. Sashi Bhusan (|), the plaintiffs were 
unable to acquire any prescriptive right 
over the channel in question as against the 
defendants ; and (2) that the circumstances 
of the case indicated that no question could 
arise with regard to the presumption of any 
lost grant. 

The findings of the learned Subordinate 
Judge show clearly that it was only after 
the construction ofthe District Board Road 
immediately tothe south of the channel 
that the plaintiffs began to use the channel 
in question as a boat passage and this seems 
to have been due to the fact that, when 
the District Board Road was constructed 
40 or 45 years ago, this road blocked the 
access of the plaintiff's boats to a watery 
passage immediately to the south of the 
road and it would appear that for some 
time after the construction of the road the 
predecessors of the defendants allowed the 
predecessors of the plaintiffs to make use 
.of the channel to the north of the District 
Board Road asa passage for their boats. 
It would also appear that during this time 
the _ predecessors of the plaintiffs were mere- 
ly licensees in respect of the use of the 
Channel in question: In view, therefore, of 
the facts which have been found by the 
learned Subordinate Judge, it would be im- 
possible to hold that the right to use the 
channel to the north of the District Board 
Road had any legal origin in a lost grant. 
The next question, however, which arises 
for consideration is, whether or not the 
plaintiffs can acquire the right to use this 
channel by prescription. ‘ne difficulty 
with regard to this point is that it is 
admitted that both the plaintiffs and the 
defendants are permanent lease-holders 
under the same landlords. If it could be 
held that the landlords at the time when 
the leases were granted to the predecessors 
of the contending parties had parted with 


1)19 OWN 1211; 
ot 403, N 31 Ind. Cas, 549; AIR 1915 
172—-41 & 42 
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all their rights over the demised land, 
there would be no diffculty, but as pointed 
out by Jenkins, J. in Kalli Das Ahiri v: 
Mon Mohini Dassi (2): 

“A man who being owner of land grants a lease 


in perpetuity carves a subordinate interest out of 
his own and does not ainihilate his own interest.” 

The views of Jenkins, J. appear to have 
been accepted by the Judicial Committee 
of the Privy Council in Abhiram Goswami 
v. Shyama Charan Nandi (3). In that case 
the observations of their Lordships of the 
Judicial Committee are as follows : 

Sir Robert Finlay, in his able argument for the 
respondents, contended that a mokarart lease is 
tantamount to conveyance in fee simple, and that 
the lessees must, therefore, be treated as a purchaser 
within the meaning of the Limitation Act. But 
the distinction botween the two transactions has 
been well pointed out by Jenkins, J. in his judgment 
in Kally Das Akiri v. Mon Mohini Dassi (2). ‘Because 
at the present day, says the learned Judge, a con- 
veyance in fee simple leaves nothing in the grantor, 
it does not follow that a lease in perpetuity here 
has any such result...The law of this country does 
undoubtedly allow of a lease in perpetuity.. A man 
who being owner of land grants a lease in perpe- 
tuity carves a subordinate interest out ,of his own 
interest. This result is to be inferred by the use 
of the word ‘lease’ which implies an interest 
still remaining in the lessor". 

The position, therefore, would be that the 
plaintiffs,in order to acquire a prescriptive 
right of easement over the land in suit, 
would have to acquire this prescriptive right 
against the property belonging to their land- 
lords. It has, however, been definitely held 
by Rampini and Pratt, JJ. in Mont Chandra 
Chakrabutty v. Baikanta Nath Biswas (4), 
that the general rule undoubtedly is that 
‘a tenant cannot acquire easement of pres- 
cription in other lands of his lessor.” In 
that case their Lordships said : 

“A tenant is always a tenant and never an owner 
of the land. He always derives his rights from 
the lessor and as the latter sannot have the right 
of enjoyment of an easement as of right against 
himself, so neither can his tenant against him.” 


Having regard, therefore, to the view 
taken by the various authorities with re- 
gard to this point, it seems to me clear that 
the plaintits cannot acquire the right of 
easement over the disputed channel by 
Virtus of prescription; and I have heid 
that, having regard to the findings of the 
learned Subordinate Judge, it would be 
impossible to hold that the plaintiff's right 
of casement can be attributed to any legal 
origin arising from a lost grant, In these 
circumstances the decision of the lower 

(2) LO WN 321; 240 440. 

(3) 14 O W N1; 4 Ind, Oas. 449; 36 C1003; 361 A 
148; 10 O LJ 284,6 A LJ 857 11 Bom, LR 1234; 


19ML J 530(P 0). 


(4)9 OW N B56, 
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Appellate Court apppears to be correct. 
The judgment and decree of the lower 
Appellate Court are, therefore, affirmed and 
this appeal is dismissed with costs. 

D. Appeal dismissed. 


Dane a rana 
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In second appeal the Court has no jurisdiction 
to question the findings of fact, however, gross or 
inexcusable the error may seem tobe. |p. 323, col. 


AND ANOTHER 


[Case-law discussed. 

Per Rupchand, A. J. C., (Haveliwala, A. J. C. 
conira.)—Intention of parties ig the inference to be 
drawn from proved facts. That is a question of 
law. Walimohamad v. Mahomed Bakhsh 3), relied 
on. [p. 327, col. 1.] 

Per Haveliwala, A. J. C—The intention of the 
parties to be gathered from evidence as to whether 
damages in case of breach of agreement to sell and 
‘or any specific performance is a question of fact. 
[p. 324, col. 1,] 

Per Haveliwala, A. J. C., (Rupchaud, A. J. C. 
contra.)—Under s. 22, Specific Relief Act, discretion 
in the grant of specifie performance of the contract 
depends on the facts and circumstances of each case 
and where that discretion is exercised by the first 
Appellate Court on the consideration of the evi- 
dence recorded in the case, the High Court should 
not interfere unless it is shown that the discretion 
was perverse and against judicial principles. More 
so in second appeal in which questions of fact 
which are the basis for the exercise of the discre- 
tion cannot be gone into. Where the interfeience 
by the frst Appellate Court rests on the consi- 
deration of the whole of the evidence and its deci- 
sion is on the findings of fact, both on the evidence 
and on the documents, which is within the com- 
petence of the first Appellate Oourt to challenge, the 
High Oourt cannot and should not, interfere 
unless those findings are vitiated by some error of 
law. ([p. 325, cols. 1 & 2.] . 

ker Rupchand, A, J. C.— The discretion which may 
not be interfered with by the Appellate Court must 


DAYARAM OHAINRAI V. KARMUMAL KoTUMAL (SIND) 


17210 
be a judicial and not an arbitrary discretion. [p. 
328, col. 2.] i 

Per Rupchand, A. J. O.—Where an agreement be- 
tween a vendee and his vendor is the foundation of 
the suit, its construction is a question oflaw and 
not of fact. [p. 327, col, 2.) 

A Hindu son can sell an ancestral house even if it 
defeats the rights of his widowed mother when such 
rights are not secured by any decree or charged 
by agreement on that house. If she is not mada 
a party to the litigation on such alienation and 
she has any rights, she can enforce those rights 
by a separate suit. [p. 328, col. 1] 

Where parties agree to sell and purchase a certain 
property with a stipulation that in case of breach, 
certain sum should be paid as penalty, but sub- 
sequently the property ıs sold to third person, in 
spite of the warnings given to the vendorand the 
third person, that they would be liable for damages, 
in a suit for specific performance of the agreement, 
the vendee shall be entitled only to damages and not 
specific performance. 


Mr. Fatehchand Assudamal, for the Ap- 
pellant. 

Mr. Assudamal Rewachand, for the Res- 
pondents. 


Haveliwala, A.J, ©C.—The facts cut of 
which this second appeal arises are 
shortly as follows: Plaintiff Dayaram 
filed a suit against Karmumal, defendant 
No. 1, and Dodoma!, defendant No. 2, for spe- 
cite performance of a contract in the Court 
of Sub-Judge, Shahdadpur, Nawabshah. 
Ye alleges in the plaint that defendant No. 1 
by an agreement, dated November 30, 1928, 
agreed to sell his house mentioned in the 
plaint, that under the said agreement he 
paid Rs. 200 cash as earnest money, that 
defendant No. 1 agreed to deliver possession 
cf his house to him and execute a sale- 
deed in his favour on receiving the balance 
of purchase money; that after the afore- 
said contract defendant No. 2 purchased 
the property from defendant No.1 and in 
any case the plaintiff had a prior equity 
against defendant No. zZ. Defendant No. 1 
contended that the suit for specific per- 
formance Could not lie as the plaintiff had 
asked for damages. His other contentions 
were that his mother Chandibai was a 
necessary party as she was interested in 
the property; that although he had executed 
the agreement he had not received Rs. 200 
as earnest money; that the ageement pro- 
vided to pay double the earnest money, in 
case of breach and as the earnest money 
was not paid, he was not liable to pay the 
penalty. Defendant No. 2 adhered to the 
defence of defendant No. 1 and pleaded 
that he was a bona fide purchaser for value 
without notice of the plaintiff's contract 
with defendant No. 1. On these pleadings 
the learned Subordinate Judge passed a 


1987 
decree in favour of the plaintiff for specific 
performance of the contract and ordered the 
defendants to execute the deed cf sale and 
put the plaintiff in possession of the said 
property. Defendant No. 2 Dodomal appeal- 
ed against the judgment and decree of the 
‘Subordinate Judge to the District Court, 
Hyderabad. The District Judge came to 
an opposite conclusion, set aside the judg- 
ment of the Subordinate Judge and dis- 
missed the suit of the plaintif. Against 
that judgment and decree the present 
second appeal has been preferred by the 
original plaintiff Dayaram. 

Mr. Deepchand had raised a preliminary 
objection that this being a second appeal, 
the Court has no jurisdiction to question 
the findings of fact by the first Appellate 
Court. Therefore the question is whether 
the decision of the first Appellate Court 
dismissing the suit is on a pure question 
of fact, and if so, whether that decision is 
binding on us under s. 100, Civil Proce- 
dure Code. The main point argued in this 
appeal is whether the plaintiff-appellant is 
legally or otherwise entitled to the relief 
by way of specific performance. 


Now ithe lower Appellate Court in 
arriving at the cunclusion had formulated 
the following 5 points in considering the 
main issue : (1) pecite stipulation in the 
agreement of sale (Hx. 206) tor damages 
only in case of breacn; (2) Waiver of 
relef by way of specinc performance if 
entitled thereto by reason of claim for 
damages only, after the breach, by tele- 
grams Ex. b3, dated January l, 1929, 
and itx. 29, dated January 3, 1929, sent 
to defendants Nos. 2 and l, respectively, 
(3) uandesirability of the performance of 
the contract by 1eason of defendant No. 2 
claiming to purchase the property by 
virtue of his right of pre-emption (4) the 
agreement (16x. Zo) providing for delivery 
of possession only, withoub execution of 
the regular sale-deed (5) the first agree- 
ment of sale being incomplete witbout 
plaintift’s mother Chandibai being a co- 
executant and defendant No.2 being a sub- 
sequent bona jide purchaser for value and 
without notice of the first agreement. 


On consideration of each of the points 
separately, he has cOme to tue couciusion 
that there was no case for specinc perfor- 
mance. The agreement in question is 
Ex. 23, dated November 28, 1928. As a 
general rule, although a sumis named in 
ihe agreement as a penalty in case of 
breach, specilic performance of a contract 
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can be awarded in case of breach. But 
the question always is what was the real 
intention of the parties to the contract in 
case of breach. The agreement provides 
that double the amount of the earnest 
money, viz. Rs. 400, and nothing more, 
should be paid in case of breach. It is 
true that this stipulation in -the agreement 
alone would not disentitle the plaintiff 
from having his right of specific perfor- 
mance enforced, but the tirst Appellate 
Oourt has discussed the circumstances in 
the case showing the intention of the 
parties in case of breach and it has given 
a definite finding that the intention of 
the parties was to pay money by way 
of compensation in case of breach. This 
conclusiun seems to be strengthened in 
view of the telegrams (Exs. 22 and 23) 
sent by the plaintiff soon after the period 
for handing over the possession of the 
property tv the plaintiff, vez, 1 month, 
was over. In both these telegrams; inten- 
tion of the plaintiff is manifest that he 
claimed damages in breach of the agree- 
ment. He states in ciear terms 


“If you now avoid and deceive us, we will be 
obliged to file complaint in Oourt and demand 
Rs. 1,000 for bargain.” 


In E&x. 23 he mentions defendant No, 2: 


“We purchased Karma carpenters whole house 
on November 30. You are, therefore, warned not 
to purchase that house nor hinder the bargain; 
otherwise you are responsible for damages,” 


There are other circumstances in the 
case which the lower Appellate Oourt has 
considered, viz. whether defendant No. 2 
had a right of pre-emption and whether 


_ the agreement was complete without Chandi- 


bai being a co-executant of the agreement. 
On consideration of all these facis, the 
lower Appellate Court came to the definite 
conclusion that it was not a case for 
specific performance of the contract. That 
being a finding of fact, it cannot now be 
challenged by this Court in second appeal. 
It is clear that the lower Appellate Court 
has found as a fact that in the event of 
the non-performance of the contract, the 
parties intended that the remedy snould 
be confined to damages only, and it was 
not the intention that the purchaser, the 
plaintiff, would enforce specitic perfor- 
mance. Now itis well settled by several 
rulings of the Privy Council that in second 
appeal the Court has no jurisdiction to 
question the findings of fact, however, 
gross or inexcusable the error may seem 
to be. in Secretary of State v. Ramesh 
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varam Devasthanam (1), their Lord- 
ships of the Privy Council lay down as 
follows: 

“Under s. 100, Civil Procedure Code, 1908, the 
High Court has no jurisdiction to reverse the find- 
ing of fact arrived at by the lower Appellate Gourt, 
however er1oneous, unless they are vitiated by some 
error of law. This rule is equally applicable to 
cases in which the findings of the lower Appellate 
Court are baséd on inferences drawn from docu- 
ments, not being themselves instruments of title or 
otherwise the direct foundation of rights, but are 
exhibited as mere items of evidence.” 

In another case, Sahebrao Narainrao y. 
Jaiwantrao (2), their Lordships of the Privy 
Council laid down the rule thus: 

“Where plaintiffs claimed to be entitled as 
co-sharers to part of the lawajama (cash pension 
or allowance received by the defendant and the 
lower Appellate Court on the evidence negatived 
the plaintiff's claim and found that it was not 
proved that the lawajama was included in the 
watan or hereditary endowment: held, that this 
was a finding of fact by the lower Appellate Court 
and there being no misconstruction by it of the 
entries in the inam documents, and a mistaken in- 
ference from documents being anerror not of law 
but of fact, the judgment of the lower Appellate 
‘Court was not liable to be reversed by the Judi- 
cial Cummissioner on second appeal as being con- 
trary tolaw.” 

In another case, Walimahomed v. Mahon- 
ed Baksh (3), their Lordships of the Privy 
Council observed: 

“The legal inference to be drawn from proved 
or admitted facts is a matter of luw, or, in other 
words, the proper legal effect of a proved fact is 
essentially a question of law, but the question 
whether a fact has been proved when evidence for 
and against has been properly admitted 18 neces- 
sarily a pure question of fact.” 

Jn the case before us the lower Appel- 
late Court has definitely come to the con- 
clusion that the intentirn of the parties 
was to claim damages in case of breach 
and not to claim any specific performance, 
Also under s. 39, Contract Act, if the 
party refuses to perform his part of the 
contract, the other party has two options, 
namely (a) he might treat the ccntract as 
broken and claim damages, or (b) he 
might keep the contract as open, and in 
that case, it will be kept open for the 
benefit of both the pailies. Once the 
option is exercised, it beccmes irrevocable 
and the party revckimg is bound by the 


(1) 36 Pom. LR 539; 148 Ind. Cas. 778; A I R 1994 
PU 112; 61 1A 163; 57 M 652; 6 R PO 134; (1934) M 
W N 443; 66M LJ 595; 39 L W 613; 11 O W N 775; 
38 CG W N 533: 59 O L J 262;35 Pl k 93 (PO). 

(z) 35 Bom. LR $16; 148 Ind. Cas. 487; A ] R 1933 


PC 171; 601A 231; 29 N L R 210; Ind. Rul. (1933) 
PO 161; 57 CLd 519; M L Jlis; 388 LW 37 
(PO). 


(3) 32 Bom. L R380; 122 Ind. Cas. 316; A I R 1930 
. PO 91,57 1 A 66; 11 Lah. 199; (1930) A LJ 299; 
Ind. kul. (1930) PO 124; 31 PL R145; 31 L W 321; 
pl CL J518; 50M Ld 54 (PO). 
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revocation, as Iyer points out in his Law of 
Contracts at p. 77: 

“As already said, renunciation by the promisor 
vests an option in the promise to treat the contract 
as broken and sue for damages as on a breach. 
The case in Purshothamdas Tribhovandas v. 
Purshotamdas Mangaldas (4), isan illustration in 
point. Where parties had been betrothed to each 
other and it only remained to fix a day for the 
marriage ceremony, a definite expression of unwil- 
lingness to marry by one party was held to entitle 
the other to sue for damages as if a breach had 


. occurred just then. If, however, the party entitled 


does not exercise the option, as will be seen from 
the latter part of the section, the contract will be 
alive forthe benefit of both parties. But if he 
does accept the repudiation, the contract is at an 
end, and thereafter neither party could treat the 
contract as subsisting.” 

In -Jhandoo Mal Jagan Nath v. Phul 
Chand Fateh Chand (5), the facts were 
these. 

“There was an agreement between the plaintiffs 
and defendants for the purchase and sale of cer- 
tain goods deliverable upon their arrival rrom 
England on certain dates. Before the dates in 
question the plaintifis repudiated the bargain and 
the defendants after having refused to accept this 
repudiation, finding that the attitude of the plain- 
tiffs was unalterable, decided fo acquiesce in it 
and informed the plaintiffs accordingly. The 
plaintiffs then turned round and insisted upon 
the delivery of the goods, and astheir request was 
not complied with, brought the present suit for 
damages : 

Held, that in the present case there was a dis- 
tinct and unequivocal refusal by the plaintiffs to 
perform their contract in its entirety, and so long 
as the defendants were continuing to urge or de- 
mand compliance with the contract, it could not be 
said to have been terminated; but when the de- 
fendants finding that the plaintifis’ attitude was 
unalterable, decided to acquiesce in it and com- 
municated such acquiescence to the plaintiffs, the con- 
tract betwecn the parties was put an end to 
and the plaintiff's suit was, therefore, rightly dis- 
missed.” 

In Narasimha Mudali v. Narayanswami 
Chetty (6), it was observed: 

“If one party to a contract repudiate it, the pro- 
misee may treat the repudiation as inoperative, 
and at the end of the period of the contract, treat 
the other party as responsible for all the conse- 
quences of non-performance, thereby keeping the 
contract alive, or on the other hand, he may 
treat the repudiation as a wrongful putting an 
end tothe contract and may at once bring his 
action as on a breachcfit. The promisee cannot, 
however, both sue upon the breach and also keep 
the contract open.” 

In the present case the lower Appellate 
Court has found as a fact that the appellant 
has elected ‘to claim damages only, he 
cannot claim specific performance which 
can be only on the basis that the contract 


remained open. This is also a finding 


(4) 21 B 23. 

(5) 5 Lah. 497; 85 Ind. Cas. 118; AI R 1925 Lah 
217; 7 Lah, LJ 19. 

(6) 49 M LJ 720; 92 Ind. Cas. 333; A I R 1926 Mad- 
118; 22 L W 637, 
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$ fact which is binding on this Court 
second appeal, as observed by their 
Lordships of the Privy Council, however, 
mcrroneous or inexcusable it may be. Now 
munder s. 22, Specific Relief Act, discretion 
in the grant of specific performance of the 
mcontract depends on the facts and circum- 
stances of each case and that discretion 
have been exercised by the first Appellate 
mCourt on the consideration of the evidence 
recorded in the case, this Court should not 
interfere unless itis shown that the discre- 
ssjion was perverse and against judicial 
principles as Mulla points out in his Law 
«of Contract at p. 796 ‘Edn. 6.) : 

“The modern rule has been thus declared: “It 
is clear that the Court may exercise & discretion 
in granting or withholding a decree for specific 
performance; and inthe exercise ofthat discretion 
the circumstances of the case and the conduct of 
the parties and their respective interest under the 
contract are to be remembered’; Oxford v. Provand 

(7; at page 151." | i 

More so in second appeal in which 

questions of fact which are the basis for 
the exercise of the discretion cannot be 
gone into. It is true that the Subordinate 
Judge had exercised this discretion in 
«ranting relief for specific performance to 
the plaintiff and the first Appellate 
«Court had interfered with that discretion. 
In the course of the arguments, my brother 
pointed out a ruling, 
Begum v. Price (8), where their Lordships 
said : 

“That the trial Judge had a discretionary power 
to decree «a dissolution, and that, he having 
ordered a dissolution neither capriciously nor 
without disregard of any legal principle, the exer- 
cise of the discretion was not open to review 
upon appeal.” 

That was a case in appeal from the 
Original Side of the High Court of Bombay 
and the High Court had interfered with 
the diseretion of the original Court. More- 
over, it appears from the remarks of their 
Lordships at p. 46T that they agreed with 
the finding of the original Gourt : 

“In these circumstances the real question. is 
whether there wasor is any justification for ques- 
tioning or disturbing the discretion exercised by 
the original Court when it passed the decree for 
dissolution in the Nawab's favour. It cannot be 
said that the Oourt acted capriciously or in 
disregardof any legal principle in this exercise 
of its discretion. On the contrary, there are ele- 
ments in the case which can fairly be regarded 
as ample warrant for the first Court's decision, 
and for this it is enough to point to the dual 

(7) (1868). 2 P O 135; 5 Moo P O (N s) 150. 

(8) 45 I A 61; 45 Ind. Oas 563; A IR 1917 PO 116; 
42 B 380;22 CW N 601:16 A LJ 513;270 L J 623; 
5P LW 25; 23M LT i00,8 L W 53; 20 Bom. LR 
714; 35M L J 262; 12 Bur. L T91(P 0) 

*Page of (1868) 2 P. O.—|Ed.] 

{Page of 45 I. A.—[Ed.| 


DAYARAM OHATNRAT V. KARMDMAL KoTUMAL (SIND) 


Rehmat-un-nissa - 


325 


position of the defendants, which brought their 
interests as contractors into sharp conflict with 
their duties as partners of the Nawab, and also to 
the prominence given in the recital to the common 
purpose thatthe quarries should be remunerative 
and profitable to the partners.” 

But it must also be remembered that it 
was not the case of second appeal under 
s. 100, Civil Procedure Code. Here is 
the case of second appeal and it is govern- 
ed by the provisions of s. 100, Civil Pro- 
cedure Code. Now the interference in this 
case by the first Appellate Court rested on 
the consideration of the whole of the evi- 
dence and its decision being on the findings 
of fact, both on the evidence and on the 
documents. which was within the compe- 
tence of the first Appellate Court to chal- 
lenge, and having done so, this Court could 
not and should not, as the ruling of the 
Privy Council shows, interfere unless those 
findings are Vitiated by someerror of law. 
No such error of law has been pointed out 
on behalf of the appellant and so far as 
I could see, none can be detected from 
the consideration of the evidence and the 
documents put inthe case. It was argued 
on behalf of the plaintiff that legal infer- 
ence drawn from proved or admitted facis 
is a matter of law and the legitimate 
inference from those facis and documents 
was that the fault Jay ondefendant No. 1 
ashe, in collusion with defandant No. 2, 
sold the house to defendant No.2. There- 
fore, the equity remained with the plaintiff 
and he would be entitled to specife per- 
formance. But I have pointed out that the 
lower Appellate Court has given its clear 
finding that the parties intended -that tbe 
remedy should be confined to damages only 
in case of breach and that the plaintiff 
having accepted that position, there was 
no easefor the specific performance of 
the contract. Therefore, there is no force 
in the contention put forward in this 
second appeal. 

Moreover, consideration of the whole 
case leads me tothe conclusion that in 
any case it would be inequitable in a case 
like this to grant specific performance 
after a lapse of 5 or 7 years, particularly 
when the property in question has been 
amalgamated with the adjoining property 
of defendant No. 2 and that he has been en- 
joying it for so many years. 

For all these reasons I uphold the judg- 
ment and decree cf the lower Appellate 
Court so far as the relief to the specifi: 
performance is concerned. 

Bat it seems thatthe lower Appellate 
Court has dismissed the suit of the plaintiff 
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without awarding any damages. It is true 
that the plaintiff had not claimed damages 
before the trial Court. Therefore, the ques- 
tion of damages was not considered. No 
issue was raised. The question also was 
not raised before the first Appellate Court 
till ata very late stage as the learned Judge 
observed that there were no materials be- 
fore him to justify the award of damages. 
But itis clear from the jndgment and find- 
ing of the lower Appellate Court that the 
defendant had received Rs. 200 by way of 
earnest money from the plaintiff. Defend- 
ant No. 1 subsequently sold the propertv to 
defendant No. 2 at a higher price. The 
agreed amount was double the amount of 
earnest money by way of damages in case 
of breach. I think it would be equitable 
if the plaintiff is allowed that sum, viz., 
Rs. 400 and interest from date of suit till 
payment by way of damages and costs 
throughout on that amount. Order accord- 
ingly against both the defendants. 

Rupchand, A. J. C.—I am afraid 
I cannot agree with my learned bro- 
ther that the finding given by the lower 
Appellate Court is a finding of fact and 
nae therefore, we have no power to inter- 
’ fere. 


The agreement of purchase of the land 
in dispute contains inter alia the following 


term : 

“If Ido not vacate, and if I do not hand 
over- possession to the owner. Iwill hold myself 
liable for a criminal prosecution and I will pay 
the entire purchase money by way of compensation 
in respect of my having cheated and for my having 
received the earnest money. There is not and 
will not remain any difference as to this.” 

The defence of the vendor and the 
subsequent purchasers, defendants Nos. 1 
2in the case, as summoned up by the 
learned Judge of the trial Court in his judg- 
ment is as follows : 

‘Defendant No. 1 contends that{the suit cannot lie 
in the present form; that the plaintiff is not en- 
titled to specific relief as in his telegram he has 
asked for damages;that his mother Chandibai is 
a necessary &parly as she isinterested in the pro- 
perty ; that he has executed the agreement in suit 
but has not received Rs. 200 being the earnest 
money ; that ithe agreement does not provide a 
stipulation for execution of the deed of sale by 
‘him but provides that in case of breach he would 
be liable to pay double the earnest money ; that as 
the earnest money has not been received by him, 
he is not liable to pay this penalty; that defend- 
ant No, 2 was not awareof plaintiff's bargain that 
the house in suit being adjacent to the house of 
defendant No.2 was sold to him as he has a right 
of pre-emption over it. Defendant No. 2 adhere to 
the defence of defendant No.l and adds that his 
nephew Dewandasis a necessary party; that the 
suit is not properly stamped; that he is bona fide 
purchaser for yalue and without notice of a plaintiff's 
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contract that after he purchased the house plaintiff 
offered more money to defendant No.1 with a view to 
ee it and so the agreement in suit is can- 
celled. ` 

On these pleadings the trial Court raised 
the following issues: 1. Are Ohandibai 
and Dewandas necessary parties to the 
suit? 2. Whether the snit is not maintain- 
able in the present form? 3. Whether the. 
suit is not properly stamped ? 4. Whether 
defendant No. 1 agreed to sell the property 
to plaintiff and received Rs. 200 earnest 
money asalleged by the plaintiff in his 
plaint? 5. If so, whether defendant No. 2 
isa bona fide purchaser for value? 6 Is 
defendant No. 2 a purchaser without notice? 
7. Is the plaintiff barred from bringing 
the suit on account of the reasons stated in 
the written statement of defendant No. 2, 
paras. 9 and 10? What relief, if any, should 
plaintiff be granted ? 9. What should the 
decree be ? 

That Court gave findings upon issues 
Nos. 1 to7 in favour of the appellant and 
on issues Nos.8 and 9 that he was entitled 
to a decree for specific performance and 
costs. The learned Judge of the Court of 
first appeal had propounded a single issue 
for his decision and that is : 

“Whether plaintifi-respondent No. 1 is legally or 
otherwise entitled to the relief by way of specific 
performance ?” 

- In dealing with his issue he has said 
that this issue covers five points, viz. 1. 
Specific stipulation in the agreement of sale 
(Ex. 28) for damages only in case of breach. 
2. Waiver ofrelief by way of specific per- 
formance if entitled thereto by reason of 
claim for damages only, after the breach 
by telegram, Ex. 63, dated January 1, 1929, 
and Ex. 29, dated January 3, 1929, sent to 
defendants Nos. 2 and 1, respectively. 3. 
Undesirability of the performance of the 
contract by reason of defendant 2 claim- 
ing to purchase the property by vir- 
tue of his right of preemption. 4. 
The agreement (Ex. 28) providing for 
delivery of possession only without execu- 
tion of the regular sale-deed. 5. The first 
agreement of sale being incomplete without 
plaintiff's mother Chandibai being a co- 
executant and defendant No. 2 being a 
subsequent bona fide purchaser for value 
and without notice of the first agreement. 

He has dealt with points Nos. 1 and 2 
together. He has said that although the 
fact that in the contract for purchase of 
land a specific sum is named as payable 
by the vendor in case of the breach of the 
contract, that is not by itself sufficient 
to deprive the claimant of his right to 
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eee performance, but: he has argued 
that: 

“This rule is not inflexible as the other party can 
show that the intention was that damages only 
aad pone else should be awarded in case of 
reach,” 


and that there are certain circumstances to 
indicate that: the intention of the parties 
was to pay compensation only. Now, this 
was not the case on which the parties went 
to trial. Nor was a waiver by subsequent 
notice toclaim damage pleaded. All that 
the defendants had pleaded was that the 
clause in the agreement referred io above 
was sufficient to non-suit the appellant and 
this was met by the provisions of s. 20, 
Specific Relief Act. It was not open to the 
learned Judge below to make out a new 
case for the defendants. 

But assuming for the moment that it was 
open tothe learned Judge of the Court of 
first appeal to go into points Nos. 1 and 2, 
do the circumstances referred to by him 
raise the inference that the intention of the 
Parties was only to compensate the appellant 
for breach of contract and to deprive 
him of his: right to specific performance, or 
in other words accepting the findings of 
fact of the Court of first appeal as correct, 
what is the inference to be drawn from 
such facts? Thatis a question of law and 
is laid down as the second proposition by 
Sir Binode Mitter in Wali Mohammad v. 
Muhammid Bukhsh (3). The circumstances 
relied upon by the learned Judge are 
these : (1: the clause in the agreement pro- 
viding for payment of money compensation; 
(2) that the appellant and his vendor were 
at the time of making the contract under a 
bona file belief thatthe adjoining owner 
might claim a right of pre-emption, and 
in order to defeat any such claim, they 
contemplated that no regular sale-deed 
should be executed in favour of the appel- 
lant by mentioning in the agreement that 
possession is to be handed over. The 
learned Judge has said: 

“All these circumstances clearly indicate that the 
sole intention was to pay money compensation only 
in case of breach.” 

Yam afraid I cannot draw any such con- 
clusion from the alleged circumstances. 
The learned Judge has further said that 
he is strengthened in his conclusion by the 
subsequent conduct of the appellant, be- 
cause after expiry of the two months he 
sent two telegrams claiming damages only 
in election of his two legal remedies. This 
alleged subsequent conduct is again no 
ground either by itself or in conjunction 
with the other evidence referred to by the 
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learned Judge for upholding he inference 
drawn by the learned Judge. 

A provision fixing the quantum of 
damages payable to the appellant in the 
event of the pre-emption successfully claim- 
ing his right of pre-emption, or a provision 
made in the original agreement that no 
sale-deed was to be executed in order to 
defeat the alleged right of pre-emptor in 
the mistaken belief that such right existed 
in law, would .not be sufficient to warrant 
the inference that under no circumstances. 
was specific performance to be clatmed or 
allowed. All that these circumstances 
indicate is that in the event of the appellant 
failing to get the land, the quantum of 
damages was to be assessed at double the 
7, This ig abundantly clear 
from the provision contained in the agree- 
ment that the vendor was liable to criminal 
proceedings. 

There is also another aspect of this 
question. The agreement between the ap- 
pellant and his vendor is the foundation of 
the present suit ; and ifs construction is a 
question of law and not of fact. This is 
apparent from the third proposition laid 
down in the above judgment of the Privy 
Council which says : 

“Where the question to be decided is one of fact, 
it does not involve an issue of law merely because 
documents which were not instruments of tile or 
otherwise the direct foundation of rights, but were 
really historical materials, have to bə construed for 
the purpose of deciding the question.” 

If there was any doubt upon this point, 
it is sufficiently removed by the judgment 
of the Privy Council in Ballabhdas v. Nur 
Muhammad (9) where if was held that as the 
documents which were the subject-matter of 
construction in that case were not merely 
historical materials but were instruments 
of title or otherwise the direct foundation 
of rights, their legal effect was a question 
of law and that the Chief Court was justi- 
fied in interfering in second appeal when 
it was shown that the lower Courts had 
misapprehended the true meaning and effect 
of the documents. 

On the grounds referred to above, I am 
not prepared to accept the findings of the 
lower Appellate Court on the-first and 
second points. 

The learned Judge has answered the 
third point referred to above by holding 
that although no evidence had been led by 
either party that a custom having the force 


(9) 70M L J 455; 160 Ind. Oas. 579; AIR 1936 
PO 83; (1936) O W N 153; 1936 O LR 100; 1936 
A L R 203;8 RP O161;2 BR 292: 38 PL R 182: 40 
O WN 41917 PL T 177: (1936) ALJ 480; $(1936) 
RD 147;43 L W 685(P 0), 
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_ Of law prevailedin Tando Adam in respect 
of the right of -preeemption, and that the 
two facts brought out by the defendants, 
namely (1) that the parties bona fide believ- 
ed ‘that aright of pre-emption existed and 
(2) that defendant No. 2 had a communicat- 
ing door between his house and the house in 
dispute might not be sufficient to prove the 
custom; these two facils would afford a good 
ground for exercising a discretionin favour 
of refusing relief by wiy of specific perfor- 

mance and thus avoiding a suit being filed 
for pre-emption. Again the learned Judge 
has fallen into a hopeless error in so holding. 
No plea was raised that defendant No. 2 
had a right of pre-emption and no proof 
was given in support thereof. It was, there- 
fore, not 
refuse relief by way of specific performance 
on such fanciful grounds. This again was 
not the case set up by the defendants and it 
was not permissible for the Jearned Judge 
to makeout a new case for the defendants 
on any circumstances which might have 
been brought out in the course of a fishing 
cross-examination. - 

It is again not quite easy to follow the. 
reasoning of the learned Judge under the 
heading of the fourth and fifth points 
referred to above. It appears that the 
learned Judge has said that because the 
house in suit was an ancestral house and 
the mother of defendant No. 1 was residing 
in the house, the appellant must be deemed 
to have had notice of her rights asa Hindu 
widow, and that as no sale-deed was intend- 
ed to be executed, the sale in favour of the 
appellant was in fraud of her rights, and that 
because the sale of defendant No. 2 was with 
her consent, she being an executing party to 
the deed in his favour, the appellant could 
not succeed. 


The learned Judge is again in error in 
holding that it was not competent for 
defendant No. 1 to sell the house so as to 
defeat the rights of his mother Chandibai 
which had not been secured by any decree 
or charged by agreement on the house. He 
was alsoin error in holding that specific 
performance should be refused on that 
ground. She was not a party to the litiga- 
tion, and if she had any rights, it was open to 
her to enforce those rights by separate pro- 
ceedings. 

In dealing with the question of the joinder 
of Chandibai as a party to the suit, the trial 


Court had said: 
“In fact a widow's right to receive maintenance is 
one ofan indefinite! character which, unless made 
a chargeupon the property, is enforceable only like 
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any other liability in respect of which no charge exists: 
Mulla’s Hindu Law, 4th Edn s. 475. Now in this 
case there is neither charge nor decree or agreement 
and so these questions do not arise. Inthis case we 
have in evidence that this property was sold for the 
maintenance of the family and also to discharge an 


- antecedent debt of one Metharam to whom the pro- 


perty wasmortgaged under three mortgage bonds, 
Ex. 69, 61 and 62. Chandibaiswears-to this and adds 
that the mortgage loans had been taken with her 
consent. That being so, the sale is binding on her: 
See Mulla’s Hindu Law, 4th Edn. s. 476. The obliga» 
gation is personal Besides, Chandibai says that her 
son defendant No. lis maintaining her and that she 
is living ina house purchased by her. [ hold she is 
nota necessary party: See Ahmadbhai Habtbhaz v. 
Dinshaw Maneckji Petit 10. and Luckumsey Ookerda 
v. Fazulia Cassumbhoy (11)." 

The learned Judge of the Court of first 
appeal has not applied his mind to this 
aspect of the case and the only reference 


we have upon this point in his judgment 


18: 

“She being an unwilling party, was wilfully omitted 
from the agreement (Ex. 28) in order to defeat her 
rights. The ruling quotedin Luckumsey Ookerdav. 
Fazulla Cassumbhoy (11} refer only to a stranger not 
being a necessary party to any suit for specific per- 
formance. The point in issue is with respect to the 
contract being complete or not without the mother of 
defendant No, 1 being a co-executant.” 

I am afraid the learned Judge has not 
raised proper issues for his decision, nor has 
he confined himself to the case set up by the 
parties and his decision cannot possibly be 
upheld. 

The learned Advocate for the respon- 
dents has urged that as the granting of 
relief by way of specific performance was 
discretionary with the learned Judge 
below and as he has exercised his discre- 
tion against the appellants, we have no 
power to interfere. But it has been repeat- 
edly pointed out that the discretion which 
may not be interferred with by the Appel- 
late Court must be a judicial and not an 
arbitrary discretion. In this connection it 
is sufficient to refer to the observations 
of Lord Dunedin in Brij Indar Singh Vs 
Kanshi Ram (12) at p. 225* where it is said: 

“It was strenuously urged by the learned Counsel 
for ths respondents that as the power in s. 9 is 
admittedly a discretionary power, this Board ought 
not to interfere with the discretion exercised by 
Johnstone, J. and he cited cases of which Sharpe 
v. Wakefield (13) may be taken as a type. In 
reality that case is against him. For it laid 
down that diseretion there, as here, must be a 

(10) 13 Bom. L R 1061; 12 Ind. Cas, 813. 

(11) 5 B 117. 

(12) 44 I A 218; 42 Ind. Oas. 43; AI R 1317P O 
156; 45 O 94; 33M LJ 486; 22 M L T3623 6L W 
592; 126 P W R 1917; 15 A LJ 777, 19 Bom. L R 866; 
3 PL W 8138; 26 OL 3572;104 PR 1917: (1917) M 
WN 811; 220 WN 169;127 PL R 1917 (P 0). 

(13) (1891) A O 173; 60 LJ MO 73; 64 L T 180; 39 
W R 551; 55 J P 197. 
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audicial and not an arbitrary discretion. Now if 
she Judge who purports to exercise the discretion 
Joes so under the view that there is no general 
pacule, when in fact there is one, if he has to use 
an expression often used in another class of cases, 
isdirected himself as to the law to be applied to 
the .case, he cannot exercise a judicial discretion 
meand the Superior Gourt, in this case this Board, 
poust either remit the case or exercise the discre- 
jon themselves." ` ; 

Tha discretion was vested in the first 
instance in the trial Court and that Court 

mexercised its discretion in favour of the 
appellant. The Court of first appeal 
appears tohave interfered with the judg- 
ment of the trial Court on two grounds: 
(1) that it was not in contemplation of the 
parties that specific performance would, in 
any event, be decreed and (2) that even 
otherwise this was not a fit case for giving 
relief by way of specific performance. 
Now if we set aside the finding on the 
point that under no circumstances was 
specific performance to be granted, the first 
ground fails. With regard to the second 
ground again, I can do no better than 
rely upon the observations of their Lord- 
ships of the Privy Council in Rehmat-un 
nissa Begam v. Price (8) at p. 66* where 
it is said : 

“Bat this leaves open the question whether the 
Court's discretion should be exercised for or against 
the Nawab's claim. The Appellate Bench decided 
adversely to itand it was urged in argument against 
interference with this decision that it is opposed 
to sound practice for an Appellate Court to sub- 
stitute its discretion for that of the Court from 
which an appeal has been preferred. The justice 
of this argument is undoubted, but it was at least 
as relevant before the Appellate Bench as it is 
before this Board. And yet the Appellate Bench did 
not hesitate to express its readiness to substitute 
its discretion for that of the original Court, 
although in the view istook of the Court's jurisdic- 
tion the question could not arise, | 

these circumstances the real question is 
whether there wag or is any justification for ques- 
tioning or disturbing the discretion exercised by 
the original Court when it passed the decree for 
dissolution in the Nawab'’s favour. It cannot be 
said that the Court acted capriciously or in dis- 
regard of any legal principle in this exercise of its 
discretion. On the contrary, there are elements in 
the case which can fairly be regarded as ample 
warrant for the first Court’s decision." 

The learned Judge has not only refused 
relief by way of specific performance but 
he has also refused to allow damages on 
the ground that none had been claimed in 
the suit and the prayer made to him for 
amendment of the pleadings was made 
when the judgment was being delivered. 
I should ordinarily have restored the judg- 
ment of the trial Court. But there is one 
circumstance which has been pressed upon 
us and which makes me hesitate from 

*Page of 45 |, A.—|id.| = 






differing from my learned brother. That 
circumstance is that after the appellant 
knew of the attempt of defendant No. 1 
to sell the property to defendant No. 2, 
he sent telegrams claiming damages. The 
telegram to defendant No. 1 reads: 
Karma Hotu Sutar, Tando Adam. 

“You sold your house tous and got advancs Rs. 200. 
The time of your giving possession of house is 
over. Therefore, take remaining amount and give 
possession of house. If you now avoid and deceive 
us we shall be obliged to file complaint in Court 
and demand Rs. 1,000 for bargain.” 

Dayaram Chainrai, 

The telegram to defendant No. 2 reads: 
Dodomal Changomal, Tando Adam. 

“We purchased Karmu carpenter's whole house 
on thirtieth November, You are, therefore, warned 
not to purchase that house nor hinder the bargain 
otherwise you are responsible for damages." 

Dayaram Chainrai. 

Although no waiver was pleaded, I am 
not prepared to hold that ihe Court may 
not have taken the telegrams into considera- 
tion in granting relief by way of damages 
and it is only on that ground thatI am 
not prepared to differ from my brother. I 
would, therefore, pass a decree in favour 
of the appellant for Rs. 400 as damages 
being the amount fixed as such under the 
agreement sued upon with interest at six 
per cent. per annum from the date of the 
filing of the suit upto payment and full 
costs upon that amount throughout. I can 
see no justification for limiting the amount 
of damages to Rs. 200 only which is the 
earnest money paid by the appellant and 
although defendant No. 1 had denied 
that he received any earnest moner, both 
the Courts have found as afact that he 
did receive the same. The sale in favour 
of defendant No. 2 is for Rs. 525 mire 
than the price at which defendant No. 1 
agreed to convey the property to the ap- 
Pellant. Even if he is made to pay Rs. 209 
as damages in addition to the return of 
Rs. 200 as earnest meney, ha stands to 
gain by making the second sale and there 
is no reason why he should protit by the 
second sale. This is also no reason why 
the defendants should xot be made to pay 
costs cn the amount decreed against them. 
As my learned brother has agreed to pass 
a decree for Rs. 400 with interest at 6 per 
cent. from date of suit to payment and 
costs throughout, there will be a decree 
accordingly against both the defendants. 


D. Order accordingly. 
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PRIVY COUNCIL 

Appeal from the Bombay High Court 
November 9, 1937 

Lorp THaNkERTON, SIR SHADI LAL AND 
SIR Grorer RANKIN 

HARJIVANLAL BALKISON (A Fremu)— 
APPELLANTS 
VETSUS 


RADHAKISON GOPIKISON (A Firm) 

NOW REPRESENTED BY J UTHALAL MOTILAL 
RECEIVER— RESPONDENTS 

Contract Act (IX of 1872), s. 65—Case falling 
under s, 65—Money applied towards losses arising from 
carrying on instructions of claimant—If can be 
recovered—Appeal—New plea—Contention that con- 
tract was illegal being not in writing—Plea not rais- 
ed in pleading nor in issue~Contention requiring 
evidence as to circumstances—If can beraised before 
Privy Council. 

Where the defendant alleges certain payments 
and puts up a counter-claim, and the case falls 
within s. 65, Contract Act, if the plaintiffs have 
applied that sum or have become legally liable to 
meet losses arising from the carrying out of the 
defendants’ instructions, the plaintifis cannot be 
said to have received an advantage within the 
meaning of s. 65 of the Contract Act. 

There are contracts known as hedge contracts 
which do not require to be in writing, and where a 
party alleges their invalidity in respect that they 
should bein writing, this is clearly a matter which 
should be raised in the pleadings and put in issue, 
Where it was not raised in the pleadings and was 
not the subject of an issue, the contention cannot be 
raised in an appeal before the Privy Council. 
The opposite party is entitled to notice of such a 
contention and the exact nature of the contract 
should have been determined on evidence as t> their 
circumstances, 

Sir Thomas Strangman and Mr. C. Bagram, 
for the Appellants. 

Messrs. A. M. Dunne, K.C. and J. M. 
Parikh, for the Respondents. 


Lord Thankerton.—This is an appeal 
froma decree, dated September 25, 1934, 
of the High Court of Judicature at Bombay 
Appellate Civil Jurisdiction, reversing a 
decree of that Court in its Original Oivil 
Jurisdiction dated July 27, 1933. 


The present suit, which may be conveni- 
ently referred to as the Bombay suit 
was brought by the respondents, a firm 
against the appellants, a firm, on January 
15, 1929 for the recovery of Rs. 3,219-4-6 
as the balance due from the defendants 
in respect of certain transactions between 
the parties in cotton, wheat and silver and 


interest thereon up to the date of suit. 
The above balance was composed of 
Rs. 476-11-9 in respect of transactions 


during 1927-28 in cotton, and Rs. 2,569-4-9 
in respect of transactions in wheat and 
silver. The balance of Rs. 476-11-9 in 
respect of the cotton transactions was 
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arrived at after appropriating to these 
transactions the remittances by the defend- 
ants amounting to Rs. 18,000 or thereby 
referred to in the counter-claim. Ata late 
stagethe defendants admitted liability in 
respect of the wheat and silver transactions 
but they maintained a  counter-claim 
for a refund by the plaintiffs of a sum of 
Rs. 18,154, whieh had been paid to them 
by the defendants in various amounts 
during the period over which the transac- 
tions took place. 

The counter-claim had been made by 
the defendants ina supplemental written 
statement, filed on December 3, 1929, in 
which they also challenged the cotton 
transactions a8 void in respect that they 
did not comply with the statutory form 
prescribed by the bye-laws of the East 
Indian Cotton Association, Ltd., and were, 
therefore, rendered void by the provisions 
of the Bombay Cotton Contracts Act (XIV 
of 1922); and they maintained that accord- 
ingly, the plaintiffs were not entitled to 
appropriate any of the defendants’ monies 
tothe losses on such transactions, but 
were bcund to return them to the defend- 
ants. 

The issue as to the validity of the cotton 
transactions, along with three of the 
other issues, which are not now material, 
was selected for trialin the first instance 
by Kemp, J., who by the judgment dated 
February 1%, 1930, held the cotton transac- 
tions subsequent to January 16, 1928, to 
be void; on appeal, the High Court held on 
August 12, 1930, that the whole of the 
iransactions were void. By consent, this 
decision followed the decision of the High 
Court in a similar suit also then before 
them, their decision in which was after- 
wards affirmed by His Majesty in Coun- 
cil [Radhakisson Gopikisson v. Balmakund 
Ramchandra (1]. 

The suit having returned for trial of the 
remaining issues before Kania, J. on 
July 26, 1933, the defendants, as already 
stated admitted their liability for the wheat 
and silver transactions, and the plaintiffs 
proposed a new issue as to whether 
the counter-claim was barred by reason of 
the dismissal of suit No. 113 of 1928 at 
Cawnpore, which may be conveniently 
referred to as the Cawnpore suit. The 
learned Judge disallowed the issue, on the 
ground that it was not pleaded, that it 


(1) 60 I A 63; 141 Ind. Oas. 828:37 O WN 350; 
Ind. Rul. (1933) P 035; 64M L J 222; (1933M W 
N 161; A IR 1933 P O 55; 35 Bom. L R 303; 37L W 
570; 57 O L J 99; 57 B 218; (1933) A L J 605 (P O) 
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was too late, and that, although it was a 
question of law, it 
argued on facts which were not pleaded 
and for which the necessary documents 
were not disclosed. He further refused 
an application for amendment of the 
plaintiff's reply to the counter-claim in 
order to raise the issue of res judicata, and 
he declined a tender by the plaintiffs of the 
plaint, written statement and judgment 
in the Cawnpore suit as evidence. On 
July 27, 1933, Kania, J. held that the plaint- 
iffs were not entitled to any indemnity 
from the defendants in respect of the 
losses in the cotton transactions and that 
the defendants were entitled to recover 
under their counter-claim. He, therefore, 
dismissed the suit and gavə the defendants 
adecree for the amount of their counter- 
claim, which was agreed at the figure of 
Rs. 16,244-3-0. > 

On an appeal by the plaintiffs, the 
Appellate Court on Mareh 13, 1934, 
allowed the plaintifis to amend their reply 
to the counter-claim so as to raise the plea 
of res judicata in regard to the counter-claim 
and remanded the case to Kania, J., for 
trial of the issue. On August 31, 1934, 
the case came on before Kania, J. who 
delivered judgmentin favour ofthe de- 
fendants, holding that the Cawnpore suit 
was confined to the question whether the 
defendants had lent money tothe plaintiffs, 
whereas the counter-claim wasfor agency 
accounts. On appeal, the Appellate Court 
held in favour of the plea of res judicata 
and dismissed the counter-claim, and passed 
adecreein favour of the plaintiffs for 
Rs. 2,179-4-3. Rangnekuar, J. expressed 
the opinion that the case fell within 
s. 65 of the Indian Con'ract Act, and 
that the plaintiffs were not bound to res- 
tore to the defendants monies which the 
former had applied, or had become bound 
to apply,in carrying out the instructions 
of the defendants. The present appeal 
is by the defendants as appellants from 
that decree of the High Court and they 
ask for restoration of the decree of 
Kania, J. 

As, in the opinion of their Lordships, 
the appeal fails on the merits of the counter- 
claim, it will be unnecessary to express 
any decision on the plea of res fudi- 
cata. 

Their Lordships agree with Rangne- 
kar, J., that the counter-ciaim falls to be 
dealt with as a claim for the restoration 
of an advantage under s. 65 of the Con- 
tract Act, and that, if the respondents 
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have applied the Rs. 18,000, or have be- 
come legally liable to meet losses arising 
from the carrying out of the appellants’ 
instructions, the respondents cannot be 
said to have received an advantage within 
the meaning ofs. 65. 

The respondents employed a firm in 
Bombay, Obimaniram Motilal, to put 
through tbe cotton transactions in the 
market; it was admitted that there were 
no written contracts betweenthem. The 
appellants sought to maintain (first) that 
the respondents had failed to prove their 
liability to Chimaniram Motilal, and 
(secondly) that the contracts between the 
respondents aud Chimaniram Motilal were 
void in respect that they were not in writing, 
as required by bye-law No. 81 of the East 
Indian Cotton Association, Ltd. 

In their Lordships’ opinion, neither of 
these contentions is now open to the appel- 
lants. The respondents proved that these 
transactions had been entered into with 
Chimaniram Motilal, and that the resulting 
losses had been debited as between them. 
The only poinis taken by the appellants 
were that these transactions had not been 
enterediato on their behalf,and that they 
were void because they were not in con- 
formity with bye-law No. 81. This is made 
clear by the refusal of Kania, J., on July 
27, 1933, to admit further evidence of the 
incurring of tre liability to Chimaniram 
Motilal as unnecessary. The first of these 
cyntentions is only now maintained to the 
extent that there was no privity of 
contract between the appellants and Chi- 
maniram Motilal, but that would make no 
difference, if the respondents have incurred 
the liability to Chimaniram Motilal in carry- 
ing out the appellants’ instructions which 
is not now disputed. As regards the 
argument before the Appellate Court, 
Rangnekar, J., states: 

“It wassuggested that there was no clear evidenca 
that the appellants paid overthe sum to the firm of 
Chimaniram Motilal. But that there wasa loss to 
the appellants which they werebound to make good 
to that firm is not challenged. Their liability to 
Chimaniram Motilal is not challenged, and on prin- 
ciple it makes no difference, particularly as they in 


fact appropriated the sums received from the res- 
TR in their accounts, which are not challeng- 
ed. 


As regards the alleged invalidity of the 
contracts between the respondents and 
Chimaniram Motilal in respect that they 
were not in writing, this is clearly a matter 
which should have been raised in the plead- 
ings and putin issue. It is not raised in 
the pleadings and is not the subject of an 
issue, As pointed out by Rangnekar, J 
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there are contracts known as hedge con- 
tracts which donot require to be in writing, 
and the respondents were entitled to notice 
of such a contenlion, and the exact nature 
of the contracts in question should have 
been determined on evidence as to their 
circumstances. The learned trial Judge 
appears to have wrengly assumed that 
bye-law No, 81 necessarily applied to them, 
as is pointed out by Rangnekar, J. Under 
these circumstances, this contention is not 
open to the appellants. 

.The appeal accordingly fails on the 
merits, and it is, therefore, unnecessary to 
deal with the plea of res judicata, which 
raises some difficult questions. The Cawn- 
pore suit was brought by the present ap- 
Pellants on September 3, 1928, just over 
four months before the present suit was 
filed on January 15, 1929. The Cawnpore 
suit was dismissed on April 4, 1929. Three 
questions arise in this connection. In the 
first place, was that dismissal under r. 2, 
orr. 3 of O. XVII? If it was under r. 2, the 
plea of res judicata isnot available, but, 
while the terms of the jadgment would 
seem to suggest that the dismissal was 
under r. 3, it is not clear whether the 
granting of time had been before or after 
the first hearing. Jn the next place, the two 
cases were concurrent, and tke amendment 
which added the plea was not applied fer 
until after the respondents had allowed the 
issue as to the validily of the contriets do 
be finally determined, which might bring 
the case within those in which the Oonrt 
should decline to allow the plea to be 
raised, on the ground that, thongh the 
issue might have been raised in the earlier 
suit, it could not be held that it ought to 
have been so raised, as both elements are 
necessary tothe plea under Expin. IV 
of s. 11 of the Civil Precedure Code. 
Lastly, there remained the question as to 
whether the Appellate Court were right in 
overruling the refusal of Kania, Ja b) 
allow the amendment at such a late stage 
in the case. Their Lordships express no 
opinion on any of these points. 

It should be added that the appellants 
did not maintain that the payments should 
be appropriated in the account, which 
does not deal separately with the cotton, 
wheat and silver items, under the rule in 
Clayton's case (2) as it would make no 
material difference inthe result. 

Their Lordships will accordingly humbly 
advise His Majesty that the decree 


of the High Court dated September 
(2) (1864) 1 Mey. 572; 15 R R 161, 
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25, 1934, should be affirmed, and‘that the 
appeal should be dismissed with cests. 
Appeal dismissed. 


D. 
Solicitors for the Appellants:—Messrs. 


Hy. S. L. Polak & Co. 
Solicitors for the Respondents:—Messrs. 
T.L. Wilson & Co. 
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PRIVY COUNCIL 
Appeal from the Lahore High Court 
November 9, 1937 
Lorp THANKERTON, SIR SHADI Lar 
AND SIR Grorce RANKIN. 

Tur COMMISSIONER or INCOME- 
TAX, PUNJAB, NORTH-WEST 
FRONTIER anp DELHI PROVINCES, 
LAHORE— APPELLANT 

versus 7 
Messrs. NAWAL KISHORE-KHARAITI 


LA L—RESPONDENT 

Income Tax Act (XI of 1922), ss. 22 (2), 23, 43 — 
Notice under s. 22 (2)—Whether should be preceded 
by an order declaring assessee to be agent of non- 
resident person—Notice served before expiry of 
one year from end of financial year—Whether valid 
intention of assessing under s. 43 in respect of that 
year—Notice under proviso to s. 43 not mentioning 
year for which Income-tax Officer proposes to treat 
assessee as agent —Assessment under s. 43, if rendered 
illegal. 

It is not necessary to the validity of a notice call- 
ing for a return of incyme under s. 2) (2), Income 
Tax Act, where itisserved upon a person ag agent 
of a non-resident unders. 43 that it should have 
been preceded, not only by the notice of intention 
prescribed by s. 49 and by the opportanity of being 
heard prescribed by the proviso thereto, but also 
by an order “declaring the assessee to be the 
agent of a non-resident person” and “ treating him 
as such agent.” It may be reasonable that A should 
not be required to render a return of B’s income 
until it has first been decided that heis agent for 
B: on the other hand, having regard tothe circum- 
stances which for this purpose constitute agency, it 
may well be thought advisable that the information 
afforded by areturn and by books of account pro- 
duced in support thereof should be available for 
the purpose of deciding as to ageacy. The avoid- 
ance of delay may also be a consideration. The 
matter must be determined entirely upon the langu- 
age of the Act, and it does not impose the technical 
requirement. It is open to the Income-tax Officer 
under the Act to postpone any final determination 
of the question of agency until the time comes to 
make an assessment under s. 23 of the Act. Where 
the notice under s, 22 (2), was served before the 
expiry of one yearfrom the end of the financial year 
1926-27, the notice is a valid initiation of pro- 
ceedings to assess the assessee firm as an agent under 
s. 43 and in respect of the year of assessment 1926-77, 
Proceedings, if begun in time, arefnot by the Act 
required to be completed within any time limit. [p. 
334, col. 2; p. 335, col. 1] 

The fact that the notice under s. 43 proviso, does 
not mention any particular year for which the 
Income-tax Officer proposes to treat the assesses as 
gn agent, does no} make the assessment under s. 43 
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illegal. The notice is by that section made part of 
the series of facts which results in the resident 
being deemed agent by force of the section. The 
extent cf his responsibility if he be agent is another 
matter. If by notice given in due course under 
s 22 (2), the year or years bs specified, he has no 
grievance in point of procedure, and he can make 
his case upon the merits. [p. 335, col. L] 

Messrs. A. M. Dunne, K. C. and Hubert 
Hull, for the Appellant. 

Messrs. L. De Gruyther, K. C. and 4, 
Hyam, for the Respondents. 


Sir George Rankin—This appeal is. 


brought from a decision of the High Court 
-at Lahore by the Commissioner of Income- 
tax, Punjab, North-West Frontier and 
Delhi Provinces. On June 8, 1931, the 
Income-tax Officer at Delni made an order 
under s. 23, sub-s. 3, read with s. 34 of 
the Indian Income Tax Act, 1922, whereby 
fcr the year of assessment 1926 27 he 
assessed the respcndent firm upon a ‘“‘iotal 
income” of Rs. 72,928 and determined that 
the tax payable thercon was Rs. 6,837. 
This assessment order was made upon 
the respcndent fiim whose name and style 
is Nawal Kiskore-Kharaiti Lal and who 
carry on business as jewellers at Delhi, 
but it was made upon them as agent for 
a Hindu undivided family regident in the 
State of Jaipur outside British India. One 
- Seth Banji Lal had been head of this 
family but had died in December, 1928. 


_ The validity of this assessment order 
is in substance the matter in dispute 
between the parties, but the case comes 
before their Lordships as an appeal by 
special leave from ihe judgment of the 
High Court upon a reference made under 
s.66 of the Act formulating three ques- 
tions of lawfor the High Court's decision. 
As these questions challenge the procedure 
adopted by the Income-tax authorities, it 
will be convenient to state first the steps 
which they had taken and then the objec- 
tions raised by the respondent frm. 
Sections 34, 42 (1) and 43 of the Act are 
the provisions of chief importance in the 
Case ;— 

“34.—If for any reason income, profits or gains 
chargeable to incume-tax has escaped assessment in 
any year, or has been assessed at too low a rate, 
the Income-tax Offices may, at any time within 
one year of the end of that year, serve on the 
person liable to pay tax on such income, profits 
or gains, or, in the. case of a company, on the 
principal officer thereof, a aotice containing all or 
any of the requirements which may be included 
in a notice under sub-s. (2) of s. 22, and may 
proceed to assess or re-assess such income, profits 
or gains, and the provisions of this Act shall, so 
far ag may be, apply accordingly as if the notice 
were a notice issued under that sub-section: 

Provided that the tax shall be charged at the 
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rate at which it would have been charged had the 
income, profits or gains not escaped assessment or 
full assessment, as the case may be.” 

“42 (1)—In the case of any person residing out 
of British India, all profits or gains accruing or 
arising, to such person, whether directly or indirectly, 
through or from any business connection or property 
in British India, shall be deemed bo be income 
accruing or arising within British India, and shall 
be chargeable to income-tax in the name of the 
agent of any such person, and euch agent shall 
be deemed to be, for all the purposes of this 
Act, the assessee in respect of such income-tax: 

“provided that any arrears of tax may be recover- 
ed also in accordance with the provisions ut this 
Act from any assets of the non-resident person 
which are, or may at any time come within British, 
India.” 

“43 —Any person employed by or on behalf of 
& person residing out of British India, or having 
any business connection with such person, or through 
whom such person is in the receipt of any income, 
piofits or gains upon whom the Income Tax Officer 
has caused a notice to be served of the intention 
of treating him as the agent of the non-1esident 
person shall, for all the purposes of this Act, be 
deemed to besuch agent: 

“Provided that no person shall be deemed to 
be the agent of a non-resident person, unless he 
has had an oppurtunity of being heard by the 
Incume-tax Officer as to his liability.” 

On February 2, 1928, the Income-tux 
Officer served the respondent firm with a 


notice in the following terms :— 

“You are hereby required to attend this Court 
on February 9, 19.8, and show cause why you 
should not be treated as agents of Seth Banji 
Lal of Jaipur State for Income-tax assessment 
purposes, 

‘his notice did not specify any particular 
year of assessment. It was headed “Notice 
under proviso to 8.43 of the Income las 
Act of 1922." On February 13 the Income- 
tax Officer recorded as follows :— 

“Mr, Chatar Behari Lal present. Heard. 
Section 22 (2) notice with necessary forms served 
on him for 1926-27 (s. 34) and 1927-28 for Nawal 
Kishore Kharaiti Lal agent of S. Banji Lal.” 

The respondent firm on March 12, filed 
a blank return under protest and lodged 
a petition of appeal against the order of 
February 13, before the Assistant Com- 
missioner. “This appeal, which purported 
to be brought under s. 30 of the Act, was 
not in their Lordships’ view within the 
terms of that section, but the Assistant 
Commissioner did not dismiss it on that 
ground. He considered, as their Lordships 
read his order of May 2,1928, that the 
Income-vax Officers order of February 13, 
did not purport to decide that the res- 
pondent trm were agents of Seth Banji 
Lal. About a year later—namely, on April 
5, 1929—a notice under s. 23 (2) of the 


Act was sent to the respondent firm as 


agent for Seth Banji Lal requiring 
them to attend at the Income-taz 
Officer's office and to produce evi- 
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dence in support of the return which 
they had rendered. ‘his notice specified 
the year 1926-27 as well as 1927-28. Noth- 
ing appears to have been done under this 
notice or fortwo years afterwards, a fact 
which may be explained by the circumstance 
that the assessment in respect of previous 
years was being disputed. On May 5, 19.1, 
however, two things happened. The res- 
pondent firm filed a fresh return in respect 
of the year 1926-27 showing a sum of 
Rs. 51,550 as interest on loans payable by 
them to Seth Banji Lal of Jaipur. Tne 
- Income-iax Officer on the same date served 
a notice on the respondent firm stating 
that it was proposed to treat them as the 
agent of Seth Banji Lal for the year 1926- 
27. May 8, 1931, having been ap- 
pointed for hearing any objections to this 
course, the Income-tax Officer on that date 
recorded an order against the respondent 
firm as follows :— 

“They pay interest to the non-resident on his 
deposits with them. The non-resident has thus 
business connections with them and is in receipt of 
income through them. 1 accordingly hold them as 
agent for Seth Banji Lal of Jaipur under s.43 for the 
assessment for 1926-27.” 


The assessment order of June 8, 1931, 
included, besides the sum of Ks. 01,500 
admitted to be payable by the respondent 
firm, two other items of interest payable by 
other persons to Seth Kanji Lal, bringing 
the “total income” to the figure of Rs. 72,928 
already mentioned. | 

An appeal tothe Assistant Commissioner 
having been dismissed on August 19, 193), 
application was made to the Commissioner 
under s. 66 of the Act to state a case to the 
High Court. On May 14,1932, the Commis- 
sioner referred to the High Court three 
questions as follows :— 

“(i1) Whether inthe circumstances of this case, the 
petitioner could be held to be an agent for Seth 
Banji Lai within the meaning of s. 43?" 

‘«2) Whethor the assessment made on the firm of 
Nawal Kishore-Kharaiti Lal cf Delhi (the petitioner) 
as agent of Seth Banji Lal of Jaipur under s. 43 is 
rendered illegal by the fact that the notice which 
the Income-tax Officer served on the firm under the 
proviso to s. 43 did not mention any particular 
vear for which the Income-tax Officer proposed to 
treat the firm as an agent?” 

“Whether proceedings could be started under s. 36 
of the Act against the petitioner as agent of the non- 
resident in view of thefact that action under that 
section was time-barred, more than one year having 
lapsed since the issue ot the notice, dated February 
2, 1928?" — 

As required by the Act the Commissioner 
gave his opinion on each question, answer- 
ing each against the respondent firm— 
namely (1) Yes; (2) No; (3) Yes. The High 
Court (Addison and Sale, JJ.) answered tne 
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first and third questions in the negative and 
held that the second question did not arise. 
Their View was that the Assistant Commis- 
sioner, having by his order of May 2, 1928, 
held that no order had been passed declar- 
ing the respondent firm to be the agent of 
the non-resident, the Income-tax authorities ` 
were bound by that opinion. On this foot- 
ing there was no order declaring the respon- 
dent firm to be such agent until May 8, 1931. 
No suca order having been passed before 
February 13, 1928, the notice of that date 
calling for a return of income under s. 22 (2) 
was in the opinion of the learned Judges 
invalid, and as this was the only notice ever 
served under that sub-section, the assess- 
ment was illegal as well as out of time under 
s. 34. They concluded their judgment by 
suying: “The result of this reference is 
that the petitioner will escape assessment 
of income-tax for the year 1928-27 on a 
technicality.” 

The first question for decision is whether 
by the terms of tne Act it is necessaly to 
the validity of a notice calling for a return 
of income under s. 29 (2; where it is served 
upon a person us agent of a non-resident | 
under s. 43 that it should have been preced- 
ed, not only by tne notice of intention pre- 
scribed by 8.42 and by the opportunity of 
being heard prescribed by the proviso 
thereto, but also by an order to the effect 
variously described bythe High Court as 
“declaring the petitioner to be the agent of 
a non-resident person” and “treating him 
as such agent.” It may be reasonable that 
A should not be required to render a 
return of Bs income until it has first been 
decided that he is agent for B : on the other 
hand, having regard to the circumstances 
which for tuis Purpose constitute agency, 
it may well be thougnt advisable that the 
information afforded py a iclurn and by 
books of account produced in support there- 
of shold be available for the purpose of 
deciding as to agency. ‘The avoidance of 
delay may also be a consideration. The 
matter must be determined entirely upon 
the language of the Act, and their Lordships 
Cannot tind that it imposes the technical 
requirement upon which the High Court have 
insisted. It seems to their Lordships to be 
open to the Jncome-tax Officer ander the 
Act to postpone any final determination of 
the question of agency until tne time 
comes to make an assessment under s, 23 
of the Act. The notice of February 13, 
1928, was served before the expiry of one 
yeur from the end of the financial year 
1926-27. Subject, therefore, to the merits 
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of the case and to the answer to be given 
to the second of the three questions referred, 
the notice of February 13, was a valid 
initiation of proceedings to assess the res- 
pondent firm asan agent under s. 43 and 
in respect of the year of assessment 1926- 
.27. Proceedings, if begun in time, are not 
by the Act required to be completed within 
any time limit. 

The objection taken by the seccnd question 
is that the notice of February 2, 1928, did 
not specify the year 1926-27 though this 
was done by the notice of February 13, 
requiring returns to be made under s. 22 
(2). It would appear that in 1931 the then 
Income-tax Officer had some doubt upon 
this point, and that the issue of a second 
notice on May 5, 1931, specifying 1926-27 
was intended to meet the difficulty. If, 
however, the original notice of february 2, 
1928, had been for this reason bad, that of 
May, 1935, was much too late to take its 
place or cureit. ` 

The High Court did not think it necessary 
to answer tLe second question referred to 
them, but in their Lordships’ view it should 
be answered, and ihe answer is in the 
negative. The notice is by s. 43 made part 
of the series of facts which results in the 
resident being deemed agent by force of 
the section. The extent of his responsibility 
if he be agentis another matter. If by 
nolice given in due course under s. 22 (2) 
the year cr years be specified, he has no 
grievance in point of procedure, and he can 
make his case upon the merits. 

No question of law arises upon the cone 
troversy as to agency. At the hearing it 
was desired by learned Counsel for the 
respondent firm to contend that his clients 
should not have been assessed upon the 
ligure of Rs. 72,928, which includes interest 
payable to the non-resident by third parties 
in British India, but only upon the figure of 
Rs. 51,580 which was payable by the res- 
pondent firm. No such issue can be 
brought within any ofthe three questions 
referred by the Commissioner to the High 
Court nor has it been discussed at any 
previous stage of the reference.’ Their 
Lordships are accordingly unable to enter- 
tain it. 

They will humbly advise His Majesty 
that this appeal should be allowed, that the 
judgment of tie High Oourt be reversed 
and that in lien ofthe answers given by 
the High Court to the three questions 
referred to them by tke Commissioner, the 
following answers be respectively given— 
namely Question No. (1) Yes; Question No, (2) 
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No; Question No. (3) Yes. The respondent 
firm will pay the appellant's costs of this 
appeal and of the reference in the High 
Court. 

D. Appeal allowed. 

Solicitors for the Appellant:—The India 
Office. 

Solicitors for the Respondent:—Messrs. 
Sanderson Lee & Co. 





‘NAGPUR HIGH COURT 
Criminal Revision No. 237 of 1937 
July 8, 1937 
GRILLE, J. 
BHU LLIKBAN—Acovszep 
vETSUS 
EM PEROR—PxrcsecuTor 
C. P. Land Revenue Act (II of 1917), ss. 128, £27 
(2)(k)—Warrant for arrest under provisions of 
C. P. Tenancy Act (I of 1920)— Warrant not bearing 
seal of Court—Legality—Person breaking arrest 


Offence under s, 225-B, Penal Code (Act XLV of 1860), 
af commitied. 

Warrant for arrest issued under the provisions 
of O. P. Tenancy Act must be in form II appended 
to the ©. P. Land Revenue Act and that form 
provides for the affixing of the seal of the Court 
which issues 16 and thus, like s, 75 of the Crimi- 
nal Procedure Code, lays stress on the general 
principle that a process must always bsar the seal 
of the Ccurt from which it issues. The warrant 
nut bearing the seal of the Court has, therefore, no 
force and the arrest under it, is illegal, and in 
breaking arrest, the peson commits no offence, and 
me eas under s. 225-B, Penal Code, can not 
stand. 


Or. R. made by the Additional Ses- 
sions Judge, Jubbulpore, for revision of the 
order of the Oourt of the City Magistrate, 
Jubbulpore, with appellate pcwers dated 
November 18, 1936, in Cr. A. No. 164 of 
1936, confirming that of the Court of 
the Magistrate, Second Class, Sehora, dated 
a 12, 1936, in Cr. Case No. 13 of 
1936. 

Mr. A. R. Khan, for the Accused. 


Judgment.—The applicant bas been 
convicted and sentenced to a fine under 
5. 220-B of the Indian Penal Code for 
breaking arrest when he was arrested in 
execution of a warrant for recovery of land 
revenue by two revenue peons. His appeal 
Was dismissed, and the Additional Sessions 
Judge, Jubbulpore, has referred the case 
to this Court recon mending that the con- 
viction be set aside as the warrant of 
arrest did not bear the seal of the Court 
and ihe arrest was consequently illegal. 

Now there can be no doubt that a 
warrant of arrest issued by a Oriminal 
Court must bear the seal of such Court 
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(vide s. 75 of the Criminal Procedure Cade) 
and that an arrest on a warrant which 
does not bear such a seal is illegal. In 
the ©. P. Land Revenue Act under the 
provisions of which this arrest was made, 
there is no direction in the Act itself 
that a warrant should bear the seal of 
the Court. Under the rules made under 
s. 128 of the Land Revenue Act by 
virtue of s. 227 (2) ik) cf the same Act 
a rule has been made which runs:— 
“Every warrant of arrest shall be in form 
Il appended;” and form II concludes 
with the sentence “Given under my hand 
and the seal of this office, this day of.. 
Revenue Officer”; that is to say, the rules 
under the Act which have the force of 
law, lay down that a warrant of arrest 
shall be in a specific form and no other, 
and that form provides for the affixing 
of the seal of the Court which issues it 
and thus, like s. 75 of the Criminal 
Procedure Code, lays stress on the general 
principle that a process must always bear 
the seal of the Court from which it 
issues. The warrant, therefore, in this 
case had no force and the arrest under 
it was illegal, and in breaking arrest, 
the applicant committed no offence. The 
conviction is accordingly eet aside and 
the fine, which has been realised, must 
be refunded. 


D. Conviction set aside. 





LAHORE HIGH COURT. 
Second Civil Appeal No. 296 of 1936 
November 12, 1936 
Tex CHAND, J. 
CHATAR BHUJ AND ANOTHER — PLAINTIFFS — 
APPELLANTS 
VETSUS 
MUNICIPAL COMMITTEE, BHAWANI— 
DEFENDANT AND OTHERS — P LAINTIFFS— 
RESPONDENTS, 

Jurisdiction—Municipal Commitiee vested with 
power toexecute works to improve drainage—Acts 
done, when can be questioned and where. 

Where a Municipal Oommittee is invested by 
-statute with the power of executing works for im- 
proving the drainage of the town, it is for the 
Committee to determine as to how the work can best 
be done, and any act done, or intended to be done 
by it, in furtherance of this object can only be 
questioned in a Civil Court, if it is shownthat the 
Committee ts not acting bona jide, or that the act 
complained of is oppressive, wanton or capricious. 

4,0. A. from the decree of the District 
Judge, Hissar, dated December 3, 1935. 


Mr. Bhagwat Dayal, for the Appellants. 


OBATAR BHUS V. MUN. OoM. BHAWANI (LAT) 


AS 
*. 
y 
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Mr. Gullu Ram, for the Respondent (De- 
fendant). 

Judgment. — The admitted facts are that 
in 1934 the Municipal Committee, Bhawani, 
had in hand a scheme for improving the 
drainage system of the town. The work 
was being executed in collaboration with 
the Public Health Department of the 
Punjab Government. According to this 
scheme, the streets and the drains were 
to be made pucca. Formerly the water of 
tha drains in Mohollas EA, CDA and “BA 
used to pass through the public street AF, 
as shown in the plan attached to the plaint. 
In the new scheme the direction of the 
drain has been changed, and the water 
of all these streets pageses through the 
public street AF, along which the houses 
of the plaintiffs are situate. On Febru- 
ary 11, 1935, the plaintiffs instituted a suit 
against the Committee for a perpetual: 


injunction restraining the Committee’ from 


changing the course of the drain. The 
euit was dismissed by the trial Judge on 
the ground that it was not within. .the 
jurisdiction of the Civil Courts. This order - 
was affirmed on -appeal by the District 
Judge. The plaintiffs have come up in 
second appeal. It is admitted that the 
Municipal Committee is invested .~by 
statute with the power of executing works 
for improving the draingae of the town, 
It is, therefore, for the Committee to 
determine as to how the work can best 


. be done, and any act done, or intended to 


be done by it, in furtherance ofthis object 


-can only be questioned in a Civil Court, if 


it is shown that the Committee is not act- 
ing bona fide, or that the act complained 
of is oppressive, wanton or capricious: 
There is no allegation in the plaint that 
this was so. In the circumstances the 
suit is clearly not maintainable and has 
been rightly dismissed. The - appeal, 
therefore, fails and is dismissed. In view 
of the fact, however, that the Municipal 
Committee had passed a resolution on 
December 30, 1934, requesting the Public 
Health Department of the Punjab Govern- 
ment ‘to change the course of the drain and 
this resolution was not cancelled till after 
the institution of the suit, [ leave the parties 
to bear their own costs throughout. . 
N. Appeal dismissed. 
= 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 437 of 1931 
May 5, 1937 

COLLISTER AND Baspal, Jd. 
KAZIM ALI KHAN AND ANOTHER— 

DEFENDANTS—APPELLANTS 

versus 
. OM PRAKASH AND anotapR—PLAINTIPEFS 


AND OTHERS—-DEFENDANTS— RESPONDENTS. 

Res judicata—Representative — Mortgage decree— 

— Morigagor, representing joint Hindu family — 
Wrong property entered in decree—Hxecution— 
Objection on ground of wrong entry—Objection 
dismissed— Appeal dismsised — Suit by sons of 
gudgment-debtor for setting aside sale, on ground 
that property was not included in morigage —Suit 
held barred by res judicata—Contract Act (IX of 1872), 
8, 20—Decree obtained by mistake of parties—S, 20, 
af applies. 
' In the final decree in 3 mortgage suit wrong pro- 
perty was entered. No objection was taken by 
the mortgagors who had noticeof the final decree 
proceedings and one of whom was a manager 
of a joint Hindu family. The mortgagee decree- 
holders then proceeded to execute their decree 
and when notice went to the judgment-debtors they 
objected andsaid that there had beena mistake in 
the preparation of the final decree. The Court exe- 
cuting the decree, dismissed the objection of the 
Judgment-debtors, It was similarly dismissed in the 
High Court. Thereafter the sons of one of the 
Judgment-debtors, who was living when the suit was 
instituted, brought a separate suit for setting aside 
the sale of the property which was not included in the 
mortgage: ([p. 337, col. 2.] 

Held, that the sons were sufficiently represented by 
their father in the mortgage suit, which continued 
right up to the final stage. The point raised in this 
sult was raised in the former suit, the decision of 
which was res judicata in the present suit. 

[Case-law referred to] A 

Section 20, Contract Act, applies only to contracts 
which might be rectified if themistake isa bilateral 
mistake of both parties but that analogy cannot be ap- 
plied to the case of a decree. Ibis not possible to 
avoid a decree by means of a fresh suit on the ground 
that the decree has been obtained on account of the 
mistake of parties, [p. 340, col. 2.) 


F.C. A. from the decision of the Sub- 
Judge, Muzaffarnagar, dated September 15, 


Messrs. K. N. Katju and Akhtar Husain 
Khan, for the Appellants. 
Messrs. B. E. O'Conor and K. N. 
Malaviya, for the Respondents. 
Judgment.—Tnis is an appeal by Kazim 
Khan and Nisar Ahmad, defendants 
Nos. 1 and 3, against the decree passed 
by the learned Civil Judge of Muzaffarnagar 
on a suit brought by the plaintiffs, Om 
Praksh and Kailash. Their claim for the 
recovery of possession over the plaint prop- 
erty and certain mesne profits was allowed. 
The principal plea taken in defence in the 
Oourt below as well as before us was that 
the plaintiffs’ suit was barred by principle 
of res judicata. In order to ap preciate this 
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plea as well as the other pleas taken by 
the defendents, it is necessary to state in 
some detail the anterior history which has 
given rise to the present suit. 

It appears that one Raghunandan Prasad 
was the owner of some zamindari property 
which after his death came into the posses- 
sion of his sons, Ohandra Shekhar and 
Ghanshyam Das. These two executed three 
mortgages in the years 1905 and 1906 in 
favour of the defendants, and the mortgag- 
ed property was comprised in several 
khewats, viz., Nos. 20, 26 and 29. The 
mortgagees brought Suit No. 464 of 1917 
against Ohandra Shekhar and Ghanshyam 
Das and obtained a preliminary decree in 
which the old numbers mentioned above 
were given. Before a final decree could be 
prepared, there was a new settlement and 
the mortgagee decree-holders, when apply- 
ing. for the preparation of the final decree, 
gave what they considered to be the cor- 
responding new numbers of Nos. 20, 26 
and 29. lt was mentioned in the applica- 
tion that No. 20 was re-numbered as No. 17, 
but Nos. 26 and 29 were renumbered as 
No. 19. Notice of this application went 
to Chandra Shekhar and Ghanshyam Das, 
the judgmeat-debtors, but no objection 
seems to have been taken by them with 
the result that a final decree was prepared 
on December 22, 1923, and the recent num- 
ber were given inthe decree according to 
the application of the decree-holders. 

‘The mortgagee decree-hoilders then pro- 
ceeded to execute their decree and when 
notice went to the judgment-debtors they 
objected and said that there had been a 
mistake in the preparation of the final 
decree and Nos. 26 and 29 did not corres» 
pond to No. 19. Nos. 26 and 29, according 
to the judgment-debtors, had an area of 
about 37 bighas whereas No. 19 had an 
area of about 151 bighas. The Court 
executing the decree dismissed the objec- 
tion of the judgment-debtors on Septem- 
ber 10, 1928, with the observation that the 
details of the property to be sold were in 
accordance with the decree passed under 
O. XXXIV, re 5, Civil Procedure Code, 
and such an objection was not made wher 
that decree was passed. We might mention 
that the final decree was taken in appeal 
to the High Court and the final decree was 
contirmed by this Court as well. Having 
been unsuccessful in the execution de- 
partment, Onandra Shekhar and Ghan- 
shyam Das made an application to this 
Court for the amendment of the decree 
Tnat application was dismissed by this 
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Court on March 7, 1929, and it was pointed 
out that Chandra Shekhar had appealed 
from the final decree and had not taken any 
objection against the new numbers entered 
in the decree and the decree as passed by 
the trial Court was affirmed on appeal by 
the High Court. The Bench was of the 
opinion that the correction of the final 
decree could not be allowed merely because 
certain old numbers were mentioned in the 
preliminary decree. The property entered 
in the final decree, namely khewat No. 19, 
was sold and purchased by the mortgagee 
decree-holders. 

The present suit was brought on April 20, 
1929, shortly after the dismissal of the ap- 
plication for the amendment of the final 
decree. The plaintiffs to the suit were Om 
Prakash and Kailash, both minors. It may 
be mentioned that Om Prakash and Kailash 
are both sons of Ghanshyam Das. It was 
alleged that Om Prakash had been adopted 
by Chandra Shekhar. The plaintiffs in 
their plaint gavethe history of the earlier 
litigation and in para. 11 said that on the 
application of defendants Nos. 1 and 2 
(the mortgugees), a decree under O. XXXIV, 
re 5, was wrongly passed in their favour 
on December 22, 1923, inasmuch as new 
khewat No. 19 was substituted for old khé- 
wats Nos. 26 and 29. It is noteworthy that 
beyond this fact nothing else was said 
about the mortgages on the basis of which 
the morigagees had obtained the decree. 
No allegation was made that the mortgages 
were tainted with illegality or immorality 
or that there was no legal necessity for 
the execution of the mortgages. As a matter 
of fact, the plaintiffs could not plead the 
illegality of the mortgages because at the 
time when the mortgages were executed, 
the entire family consisted of Chandra 
Shekhar and Ghanshyam Das and the two 
plaintifs were not even born. The plaintiffs 
then went on to say tbat the property 
which was not mortgaged was sold and pur- 
chased by the mortgagee decree-holders. 
They said that the decree and the sale was 
not binding on them and that they were 
entitled to recover possession of the property 
which had been wrongly sold and were 
further entitled to certain mesne profits. 
As we stated before, the principal plea 
taken in defence was that the plaintiffs’ 
suit was barred by res judicata inasmuch 
as they must ke deemed to be represented 
in the former litigation by Chandra Shekhar 
and Ghanshyam Das. 

The appeal came before us for hearing 
at first on January 8, 1936, and it was 
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argued on behalf of the defendant appel” 
laute that Kailash, plaintiff No. 2, was 
admittedly not bern at the date of the 
institution of tle former suit and Om 
Prakash, although according tu the age 
given at the heading of the plaint might be 
said to haye been born at tLe time of the 
institution of the former suit, the age so 
given was not accurate, and as a matter of 
fact Om Prakash was also not in existence 
at the time of the earlier suit. We, there- 
fore, remitted an issue on the question as 
to whether Om Prakash was born before 
the institution of Suit No. 429 of 1916 and 
Suit No. 464 of 1917. The finding of the 
Court below on this issue is that Om 
Prakash was born on February 13, 1915, 
prior to the institution of the two suits 
and was aninfantin arms at that point of 
time. Objections have been taken against 
this finding, but it is clear that on the evi- 
dence produced in the Court below on 
behalf of Om Prakash, the finding cannot 
be challenged, and learned Counsel for the 
appellants did not seriously contest the 
finding. 

{t must, therefore, be taken that one of 
the plaintiffs was in existence at the time 
of the institution of the former suits, and 
the question that we have got to decide is 
whether the decree passed in the earlier 
suit binds Om Prakash as well or not. 
Certain authorities were brought to the 
notice of the Court below, and it was 
argued on the strength of those authori- 
ties that the sons were bound by the 
mortgage decree on the ground that they 
were represented in the mortgage sult 
by the manager of the joint family 
but the Court below was of the view 
hat: : 
ee may be true as far as mortgaged property 
is concerned because the father in the capacity of a 
manager of a joint Hindu family is entitled to 
mortgage the joint family property for family 
necessity. But the sons cannot be said to have . 
been duly represented by their fathers at the time 
of the prepartion of the final decree in the mortgage 
suit when property, which is in excess of the mort- 
gaged property, was being entered in the mortgage 
decree.” 

In this view he held that the plaintiffs 
were not duly represented by their fathers 
asfarasthe property in dispute was con- 
cerned, and he, therefore, decreed the 
plaintiffs’ claim for recovery of possession 
over the plaint property. 

. In appeal before us it is contended that 
the view taken by the Court belcw is 
wrong, and it is argued that there is no 
difference in principle between the case 
where the mortgagees bring a suit upon 
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the basis of the mortgage against the 
executants who are the managers of the 
joint Hindu family without impleading 
minor members and proceed to sell the 
Property mortgaged and a case where 
they bring a similar suit against the 
Managers without impleading the minor 
‘members and proceed to sell certain pro- 
perty which is in excess of the property 
mortgaged. The principle of representa- 
tion isthe same in both cases and the 
minor members stand to lose or to gain 
according to asthe manager conducts the 
litigation. 

In Kishan Parshad v. Har Narain Singh 
(1) their Lordships of the Privy Council 
held that where a joint family business 
has to be carried on in the interests of the 
joint family as a whole, the managing 
members may properly be entrusted with 
the power of making contracts giving 
receipts, and compromising or discharging 
claims ordinarily incidental to the business 
and where they are so entrusted and em- 
powered, they are entitled as the sole 
managers of the family business to make 
intheir own names contracts in the course 
of that business, and to maintain’ suits 
brought to enforce those contracts without 
joining in the suit with them either as 
plaintiffs or defendants, the other mem- 
bers of the family. This decision of their 
Lordships of the Privy Council is an auth- 
ority for the proposition that the managing 
members of a joint family can bring suits 
on behalf of the other members of the 
family who would be bound by the result 
of that litigation. 

In Hort Lal v. Nimman Kunwar (2) 
a Full Bench of this Court held that where 
ina suit for sale on a mortgage the 
defendants-mortgagors were the managing 
Members of a joint Hindu family who in 
that capacity had purchased the mortgaged 
‘property, the family was sufficiently 
represented by the managing members 
and that the suit would not fail by reason 
of the non-joinder of the other members of 
the family. It will be seen that in this 
case the mortgagors were the defendants 
and the plaintiffs had impleaded only the 
mortgagors of the family in the suit brought 
on the basis of the mortgage, and it was 
held by this Court that the entire family 
was sufficiently represented by the manag- 
ing members. 


(1) 33 A 272; 9 Ind, Cas, 739; 38 I A- 45: 15 OWN 
321; 8A LJ 256;9 M LT 313: 130L J 345; 21 M L 
J 378; 13 Bom. L R 359; (1911) 2 M W N 395(P O). 

(2) 34 A 549; 15 Ind. Oas. 126; 9A L J 819, 
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In Sheo Shankar Ram v.Jaddo Kunwar 
(3) their Lordships of the Privy Oouncil 
affirmed the decision of the High Court in 
Jaddo Kunwar v. Sheo Shankar Ram (4) 
on the groundthat the plaintiffs who sued 
to redeem a mortgage after foreclosure on 
the plea that they had not been parties to 
the mortgagesuit were properly and effec- 
tively represented in’ the suit by the 
managing members of the joint Hindu 
family of which the plaintiffs were also 
members. Their Lordships saw no reason 
to dissent from the Indian decisions which 
showed that there were occasions including 
foreclosure actions, when the manager 
of ajoint Hindu family so effectively 
represented all the other members that 
the family as a whole was bound. 
Another case to which our attention was 
drawn was the case in Tulshi v. Bishnath 
Rai (5). In this case a suit was brought 
against the managing member of a joint 
Hindu family and certain other adult mem- 
bers of the family were also joined, but 
certain minors were lefi out, and it was 
held in an appeal by way of Letters Pa- 
tent that the family was properly repre- 
sented and the minor members of the 
family were also bound by the decree, 
In the year 1927 their Lordships of the 
Privy Council in Lingangowda Dod Basan- 
gowda v. Basangowda Bistangowda (6) once 
again held that a decision in a suit by 
or against a leading member of a joint 
Hindu family acting either on behalf of 
minor members of the family in their 
interest or if they are majors, with their 
assent, binds the whole family. The Bom- 
bay High Court has taken a similar view 
in Madhusudan Pandurang v. Bhagwan 
Atmaram (7). 
It is thus clear that Om Prakash, plain- 
tiff No. 1, will be bound by the former decree. 
Ghanshyam Das and Chandra Shekhar 
sufficiently represented him in the form- 
er litigation. Their interests were in no 
way adverse to the interests of Om Pra- 
kash. It has not been pleaded in the 
present suit that the mortgage was not 


(3) 36 A 383; 24 Ind. Cas. 504; A I R 1914P O 138; 
41L A 216;180 W N 968;16M LT 175; (1914) MW 
N 593; 1 L W 645; 20 © L J 282;12 A L J 1173; 16 
Bom. L R810(P 0). 

71; 7 Ind. Cas. 9802; TAL J 945 


(4) 38 A i 

(5) 21 ALJ175;71 Ind. Oas. 623; A IR 1923 All, 
284. 

(6)25 A L J 319; 101 Ind. Cas. 44; A I R1927 PO 
56; 54 I A 122; 51 B 450; 52M LJ 472;40 W N 424; 


I 
(1927) M W N 352: 31 GC W N 570; 29 Bom, L R 818; 
O L J 504; 8 P L T 462 (P 0). 
(7) A I R 1929 Bom. 213; 118 Ind. Oas. 788; 53 B 
444; 31 Bom. L R 395; Ind. Rul, (1928) Bom. 484, 
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for legal necessity and, therefore, ` Ghan- 
shyam Das and Chandra Shekhar could 
not have been appointed guardians of Om 
Prakash in the former litigation. The two 
adult members must be considered to be 
fighting ihe battles of the entire family 
and the entire family stands to lose or 
gain by the decision in the former case. 
The suit continues right up to the time 
the final decree is prepared, and if a mis- 
take creeps in the final decree, the par- 
ties are bound by it. As a matter of 
fact Chandra Shekhar and Ghanshyam 
Das did their best to get the cancella- 
tion of the final decree but could not 
succeed, and the present suit has been 
brought after Chandra Shekhar and Ghan- 
shyam Das had exhausted such remedies 
as were open to them. It was contended by 
the learned Counsel for the appellants that 
the joint family property having. passed 
out of the family in execution of a de- 
cree, it is not open to the sons to bring 
a suit for the recovery of possession of 
that property except upon proof that the 
debt on the basis of which the decree 
was obtained was tainted with immorality. 
It is not necessary for us to give any 
opinion on this aspect of the case if we 
hold the view that the present suit is 
barred by res judicata on the ground that 
the plaintiffs must be deemed to have 
been represented in the former suit by 
their fathers. 

It was argued on behalf of the plain- 
tiffs-respondents that the principle cf res 
judicaia would not apply to the facts of 
the present case inasmuch as the former 
decree was obtained by fraud and fraud 
vitiates the most solemn prcceedings. It 
might be pointed out that there is no al- 
legation of fraud in the body of the 
plaint and all that was stated in the plaint 
was that the mortgagee decree-holders 
had at the time of the preparation of 
the final decree put down wrong new 
numbers in place of old numbers. One 
Amir Haidar, Pairokar of the defendants. 
made astatement in this suit under O. X, 
r. 2, Civil Procedure Code, and he said 
that when at the time of the application 
for the preparation of the final decree it 
was said that khewats Nos. 26 and 29 had 
become khewat No. 19, he had got that 
information from the zemindars and the 
patwari, and there is no evidence on the 
record of this case that any fraud was 
practised by the defendant mortgagees. 
A notice was issuedon the application of 
the decree-holders and the judgment- 
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debtors did not protest. It may be that 
they were lulled into a sense of security 
and they thought that the decree-holders 
were proceeding to have a- hnal decree 
prepared onthe basis of the preliminary 
decree, but if they did so, they have to 
thank themselves for not taking proper care 
at the time when such care ought tu have, 
been taken. No issue was struck by the 
Court below on the question of fraud; 
and the finding, if any, is really against 
the theory that there was any fraud. 
The Court below observes : 

“It appears that there was wrong substitution 
of property at the time of the preparation of the 
final decree on account of the ignorance and mis- 


representation of defendants Nos, 1 and 2 and their 
patrokar.” 


This is farfrom saying that any fraud 
was practised by the defendants and 
their Pairokar. The misrepresentation; if 
any, was made cn account of ignorance 
and, as such, the decree is not liable to 
attack on the ground offraud. It. was 
also argued that if there was a mistake’ 
there was a mutual mistake inasmuch as 
both the plaintifis and defendantsin the 
former litigation thought that the new 
numbers which were given by the decree- 
holders did, as a matter of fact, correspond 
with the old numbers entered in the pre- 
liminary decree, and, therefore, on the 
analogy of s. 20, Contract Act, the plain- 
tiffs are entitled to relief. Section 20, 
Contract Act, applies only to contracts 
which might be rectified if the mistake is 
a bilateral mistake of both parties but that 
analogy cannot be applied to the case of 
a decree, It is not possible to avoid a 
decree by means of a fresh suit on the 
ground that the decree has been obtained 
on account of the mistake of parties. 

_In the view which we have taken of 
the case, it is not necessary for us to dis- 
cuss the point taken by the defendants- 
appellants that in- any view of the case 
the mesne profits awarded by the Court 
below were excessive, but in order to make 
our judgment complete, we might say that 
although learned Counsel for the appellants 
has drawn cur attention to seme evidence 
in the case on the question of mesne pro- 
fits, the decision of the Court below on 
that question is correct. A Oommissicner 
was appointed in order to find out what 
trees had been cut by ihe defendants 
after they had entered into possession 
over the propeity and what was the value of 
those trees. TLere was also the evidence 
of ihe paiwart regarding the mesne pro- 
On both these 
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points and onthe produce of the lukai 
crop, there was sufficient material before 
the Court below forthe finding at which 
it arrived. If, therefore, we had agreed 
with the Gourt below on the question of 
res judicata, we would have affirmed the 
decree of the trial Court on the question 
of mesne profits, but as we hold that the 
plaintiffs’ suit is barred by res judicata 
we allow this appeal and dismiss the plain- 
tiffs’ suit with costs in both Courts. 

D. Appeal allowed. , 
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stoner—Right to challenge alienation effected 
before his birth——Limitation—Limitation Act (IX 
of 1908), s.6—Punjab Limitation (Custom) Act 
(£ of 1930), ss. 5, 6. 

An after-born reversioner has no right to chal- 
lenge an alienation effected before his birth, if at 
the time the alienation is effected, there was no 
person in existence who was competent to challenge 
it. If, however, there was a person in existence com- 
petent to objectto an alienation, an after-born 
reversioner has aright to challenge an alienation 
effected before his birth, but he cannot avail him- 
self ofany extension of time under the Limitation 
Act onhis own account as time begins to run 
against the person competent to challenge the 
alienation from the prescribed date, and when once 
tims begins to run, no subsequent disability stops 
it. In determining the period of limitation avail- 
able to an after-born son, he cannot be deprived 
of the privileges enjoyed by the person through 
whom he derives his right to sue. In other words, 
if the existence of areversioner clothes an after- 
born reversioner with a right to sue, though an 
after-born reversioner cannot claim the benefit of 
s. 6, Limitation Act, in his own right, he cannot 
be deprived of the benefit of the extended period 
claimable by a reversioner in existence atthe time 
of the alienation. An after-born reversioner suffers 
under the same disabilities as those under which 
a reverzioner in existence at the time ofthe ali- 
enation suffers, and consequently, ifthe right of 
the reversioncr in existence at the time of the 
alienation is lost by the lapse of time, the right of 
the after-born reversioner is also lost, irrespective 
of his personal disabilities. [p. 345, col. 1.] 

[Case-law discussed. ] 
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Din Mohammad, J.—This case has been 
referred to a Division Bench by Bhide, J f 
“in view of the importance of the point 
of limitation involved and the apparent 
conflict of rulings”. Before scrutinizing, 
however, the various decisions cited at the 
Bar, it appears to me to be necessary to 
state shortly the facts of the case. 

Gagha and Gurbhagat, sons of Ganja, 
sold their land measuring 17 kanals, 6 
marlas to one Gobinda in 1917. They 
were admittedly governed by customary 
law and their powers of alienation were 
restricted. At the time of this alienation, 
Gagha had a son, Ram Lal, who had been 
born on May 11, 1915, while Gurbhagat 
was issueless. Subsequently, a son Brij 
Lal, was born to Gagha and similarly, a 
son, Santa, was born to Gurbhagat. It 16 
not in evidence when Brij Lal and Santa 
were born, but in my view this is not 
material for the purposes of this appeal. 


On August 14, 1934, the suit out of which 
this appeal has arisen, was instituted by 
Ram Lal, Bril Lal and Santa for posses- 
sion of the land sold to Gobinda, on the 
usual allegations of want of consideration 
and absence of legal necessity. By that 
time both the vendors had died. Ram Lal 
described himself as a mĘ:jor, which he 
evidently was, while the other two plain- 
tiffs were shown as minors, and the vendee 
did not dispute it. He, however, contended, 
inter alia. that the suit was barred by 
time. The trial Judge was not satisfied 
that Ram Lal was below 21 years of age 
and he, consequently, dismissed his suit 
as out of time. In the case, of the other 
two plaintiffs, he remarked that they could 
not take advantage of s. 6, Limitation Act, 
not having been in existence atthe time 
of the alienation, and dismissed their suit, 
too, on that ground. He based his judg- 
ment mainly on Arjan Singh v. Waryam 
Singh (1), and did not choose to follow 
Jowala Singh v. Sant Singh (2), as he con- 
sidered that it proceeded on different facts, 
On appeal, the Senicr Subordinate Judge, 
believing the evidence examined by the 
plaintiffs in support of Ram Lal’s alleged 
birth on May 11, 1915, came to the con- 
clusion that he was less than 21 years of 
age at the time of the suit. He accordingly 
held his suit to be within time and relying 
on Jowala Singh v. Sant Singh (2), held 
the suit of the other two plaintifs also 

(1) ATR 1934 Lah. 290; 154; Ind. Oas, 592; 7R L 


581 
ə) 13 L 520; 140; Ind. Oas, 375, AI R 1932 Lah 
pay PL R 808; Ind. Rul. (1932) Lah. 706, 
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to be within time.’ He accordingly granted 
a decree to the plaintiffs for the whole of 
the land except Nos. 838, 2, 3, 4 and 5 
which were held to be non-ancestral. From 
this order the vendee along with his mort- 
gagees preferred a furtber appeal to this 
Court, which came on for hearing before 
Bhide, J. who, for reasons stated above, has 
referred the case to a Division Bench. 

The only question that falls to be judged 
before us is that of limitation. The relevant 
sections of the Limitation Act, 1908, so far 
ag material, are reproduced below. 

“Section 6 (1). Where a pereson entitled to in- 
stitutea suit... ..is at the time from which the 
period of limitation is to be reckoned a minor.. ...... 
he may institute the suit......within the same 
period after the disability bas ceased, as would 


- otherwise have been allowed from the time pre- 
scribed therefor 


against 
them all: but, where no discharge can be given, 
time will not runas against any of them until one 
of them becomes capable of giving such discharge 
without the concurrence of others, or until the 
disability has ceased. 

Section 8. Nothing ins. 6 or in s. 7- .... shall 
be deemed to extend for more than three years from 
the cessation of the disability ...the period within 
which any suit must be instituted ... 

Section 9. Where once time has begun to run, 
no subsequent disability or inability to sue stops 
it $3 


These sections have been the subject of 
judicial decisions from time to time in 
relation to the question at issue, and I 
would, therefore, now examine those cases 
which have been placed before us by both 
sides. The leading authority on the subject 
of the right of an after-born reversioner 
to challenge a pre-natal alienation is a 
Full Bench ruling of the Punjab Chief 
Court reported as Jowala v. Hira Singh (3). 
The question referred to the Full Bench 
was, whether & son begotten after an alien- 
ation of ancestral property by his father 
could impugn that alienation, the parties 
being governed by custom. Three Judges 
constituted the Full Bench; Sir William 
Clark, O. J., Reid and Chatterji, JJ. The 
learned Chief Judge was of opinion that 
an after-born son could challenge the 
alienation, irrespective of the fact whe- 
ther any collateral was in existence or not. 
Reid, J., came toa different conclusion and 
in the absence of any definjte custom on 
the point, based his decision on Hindu 
Law. Chatterji, J. agreed with the finding 
of Reid, J. but on the score of custom, 
The decision of the majority was that, 


(3)55 PR 1903;117P L R 1903 (F. B.) 
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under the Punjab Customary Law, a trans- 
fer by an owner could not be contested 
by a son begotten by the owner after the 
date of the transaction unless there was 
in existence at the date of the transfer 
some one who could challenge it and had 
not ratified it before an after-born son, 
was begotten. Neither was the point of 
limitation referred tothe Full Bench, nor 


was it discussed. 

In Umra v, Ghulam (4), a gift 
had been made in favour of his neice 
by one Lala on November 5, 1881, and 
registered a few days afterwards. On 
August 10, 1683, the donor had mutation 
of names in respect of the said property 
as also of the rest of his estate, effected 
in favour of the donee. At the time of 
these transactions, one Ghulam, a nephew 
of Lala, was in existence, but he took no 
steps to challenge the alienation, In 
August 1902, Ghulam’s four sons, all of 
whom had been born after the alienations, 
brought a suit fora declaration that the 
gifts were invalid. At the time of the suit, 
three plaintiffs were minors and the fourth 
had attained his majority within three 
years of the suit. In these circumstances, 
it was held by a Division Bench of the 
Punjab Chief Court that the suit was time- 
barred, inasmuch as the cause of action 


had accrued in 1881 and 1883, respectively, 


and time having thus begun to run, the 
subsequent birth of a reversioner did not 
stop it. It was observed by the learned 
Judges that a reversioner could not, if 
born after the cause of action had already 
accrued, and time begun to run, claim 
an extension of time unders. 7, Limita- 
tion Act, 1877. The learned Judges fur- 
ther remarked that a reversioner born 
after the alienation could contest its vali- 
dity only if the period of limitation had 
not expired before the date of his birth 
and his suit was brought within the period 
prescribed by law. These remarks, no 
doubt, favour the vendee in this case but, 
with all respect, I venture to say that 
they are in the nature of obiter dicta 
and their full implications were not con- 
sidered at the time. The decision of the 
case, tomy mind, mainly rested on the 
ground that as the reversioner in existence 
at the time ofthe transfers had lost his 
right, the after-born reversioners could nots 
independently of him, claim any extension 
of time. In Inayat Khan v. Shabu (5), a 
gift was made by one Nurdad in 1877 


(4) 29 P R1907; 27 P L R1908; 89P W R 1907. 
(5) 108 P R1907. 
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and mutation wae effected thereon in 1878. 
He remained sonless for about ten years 
and then one son was born to him in 
1887 and another in 1888. Nurdad died 
in 1903 and in 1°C5, a suit was brought 
to recover the gifted land by the two 
sons of Nurdad among others. It was 
contended by the donees that the suit 
was time-barred. Johnstone and Rattigan, 
JJ. wro decided the case observed. 

“The way we look at the limitation question is 
If in 1877-78 there was any reversioner of 
Nurdad's in existence capable of objecting to the 
gift, then time began to run at’ once in favour of 
the donees, Plaintiffs undoubtedly on this hypo- 
thesis had a right tosue for a declaration when 
they came into existence, but time did not then 
begin tozun afresh for them, nor can they in view 
of s, 9, Limitation Act, 1877, take advantage of s.7 
of the same Act. Iftime did not begin to run 
against them in 187R, it could only be because 
there was no living reversioner in 1878 to contest the 
gift in which case plaintiffs have no locus standi 
at all; and if time did begin to run, it did not cease 
to run on the birth of the plaintiffs, minors though 
they were.” 

Here, too, the judgment against the minor 
plaintiffs born after the alienation, if pro- 
perly scanned, appears to have been 
based on the fact that the persons in exist- 
ence at the time of the gift had lost their 
right to challenge it by lapse of time. In 
Ram Kisor Kedarnath v. Jainarayan (6), 
which was a case under Hindu Law, four 
sons of a Hindu contested an improper 
disposition (f property made by him. The 
learned Additional Judicial Commissioner 


‘of the Central Provinces held that as the 


first plaintiff had instituted the suit within 
three years of attaining the age of 21, he 
was entitled to the benefit of s. 7, Limita- 
tion Act, 1877, and the suit was not 
barred against him but it was barred as 
against his younger brothers, who were 
born after the commencement of what he 
considered the adverse possession of the de- 
fendant. On appeal to His Majesty in Coun- 
cil, it was conceded that if plaintiff No. 1 
succeeded in the suit, his younger bro- 
thers, born before a partition of the 
estate, would be entitled to share in the 
relief. Their Lordships of the Privy 
Council observed that this position had 
been rightly conceded. This authority, 
however, does not afford any help in the 
solution of the problem before us. It is to 
be kept in view that the incidence of 
Hindu Lawin the matter at issue is dif- 
ferent from that of customary law, as 
explained in Jowala v. Hira Singh (3). 

(6: 40 O 966; 20 Ind. Cas. 958; 40 IA 213;10 NL 


W N 661; 14 M L T163; 170 W N 


1189; 18 O L J 237; 15 Bom. L R 867: 11 A 65; 
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Further, a Division Bench of this Court, 
in Lachman Das v. Sundar Das (7), con- 
sidered the true import of this decision 
and remarked that the finding of 
their Lordships. was not that the suit 
of the youvger plaintiffs was within 
time but was merely a finding that 
plaintiff No. 1 single-handed could succeed 
in the suit. 

In Lachman Das V. Sundar Das (7), four 
sons of a Hindu contested the sale by 
him of his occupancy rights more than 
12 years after the alienation. At the time 
of the alienation only one of them was 
in existence and was about nine years 
of age. Atthe time of the suit, however, 
he was more than 21 years of age, and 
his suit was thus clearly barred by time. 
On this ground, a Division Bench of this 
Court, dismissed the case of the other 
three sons also, although minors still 
with the remark that they not having been 
in existence at the time, when the right 
to sue accrued, cculd not take advantage 
of the provisions of s. 6, Limitation Act. 


in Bur Singh v. Hazara Singh (8), 
a Division Bench of this Court re- 
marked : 

“There remains the question whether the minor 


plaintiffs in this case were competent 
the prior mortgages executed as 
than 12 years before this suit. The view of the 
lower Appellate Oourt that the plaintiffs would 
gain any benefit from the fact that Ala Singh's 
time for challenging these mortgages had not 
expired is plainly incorrect. The point hardly re- 
quires any authority, but aclear authority on the 
pointis Lachman Das v. Sundar Das (7). Counsel 
for the respondent attempted to argue thatas Ala 
Singh was still a minor, time was not yet running 
against the mortgagees. This is clearly a fallacious 
view of the law. The opinion of the District Judge, 
if correct, would involve the intolerable inconveni- 
ence of accumulated successive disabilities which 
for an interminable period might subvert titles 
apparently well-established and produce the most 
ruinous instability.” | a i 

It must be remarkedin connection with 
this case that neither the facts as given 
in the headnote nor those mentioned in 
the judgment, present the case in its true 
perspective. A reference to the original 
record will show that the sale in suit took 
place in 1905 and the suit by the five 
minor sons of the vendor was instituted 
in 1916. Of these only one son was in 
existence at the time of the sale and the 
remaining four had been born after the 
alienation, but their right to attack their 
father’s alienation of 1905 was not con- 
tested. By the sale, however, certain 


(7) 1 L 558; 59 Ind. Cas. 678; A I R 1920 Lah. 
(8) 3 L 99; 63 Ind, Cas. 760; A IR 1922 Lah, 275, 
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previous mortgages had been redeemed 
and the main contention raised by the 
vendee was that in view of the fact that 
one Ala Singh, a brother of the vendor, 
was in existence atthe time of the mort- 
gages and had not challenged them, the 
after-born sons of the mortgagor could not 
attack them after Ala Singh's right had 
been barred by time. The remarks quoted 
above apply to that aspect of the case, and 
so far as they go, are consistent with the 
decision of this Court reported in Lachman 
Das v. Sundar Das (7), but in no way cover 
the present case. It further appears from 
the judgment of the District Judge that the 
eldest son of the mortgagor was also in 
existence at the time of some of the mort- 
gages but that point was neither raised on 
appeal to this Court, nor was it considered 
by the learned Judges. I may also observe 
with great respect that the argument based 
on the danger of accumulated disabilities 
animadverted upon by the learned Judges 
does not appear to me to be very convinc- 
ing, as such disabilities are of common 
occurrence and have been even provided 
for in sub-ss. (2), (3) and (4) of s. 6, Limi- 
tation Act. Similarly, under Art. 141, Limi- 
tation Act, a suit to contest a widow's 
alienation can be instituted within 12 years 
after her death, and there are cases on 
record where a vendee’s title has been 
disturbed close upon half a century after 
the alienation. 

In Ranodip Singh v. Parmeshwar Pershad 
(9), which again wasa caseunder Hindu 
Law, the sale that was attacked had taken 
place in 1898. Ofthe four sons of the 
vendor, the first had been born in 1886 
and the second in 1891. They were 
thus in existence atthe time of the sale. 
Of the remaining two sons, one was born 
in 1897 and the otherin 1900 After refer- 
ring to ss. 6, 7 and 8, Limua..c Act, 
their Lordships [of the Privy Council 
observed : 


“It is conceded that the suit would not be saved 
by these sections if brought by the first three 
plaintiffs alone; but it is contended that plaintiff 
No. 41s entitled to the extended period for which 
the sections provide and that the suit is, therefore, 
not barred by limitation. Both the Oourts in 
India have decided adversely to this contention. The 
cause of action arose on June 3, 1893, and it is 
from that date thatthe period of limitation is to 
be reckoned. The fourth plaintiff's subsequent 
birth on November 30, 1900, did not create a fresh 


(9) 47 A165; 86 Ind, Oaa. 249; A IR 1995 P O 33; 

52; IA 69;270 C0 343; 48M L J 29; 21L W 236; 2 
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cause of action or anew starting pointfrom which 
limitation should be reckoned.” 


Their Lordships further remarked that 
a plaintiff who was not in existence at the 
time when the period of limitation began 
to run was not a person entitled to in- 
stitute the suit within the meaning of s. 6, 
Limitation Act. In Shahamad v. Salabat 
(10) which was a case under customary 
law one of the plaintiffs who was admitted- 
ly of age was not found to be under 21 years 
of age at thetime of the institution of the 
suit and the remaining three plaintiffs 
who were not in existence at the time of the 
alienation were minors. The case of the 
major plaintiff was abviously barred by 
time, and as regards,the minor plaintiffs, the 
learned Judges who decided the case 
remarked that as they were not in exis- 
tence atthe time of the mutation, they 
were not entitled to the benefit of the 
extended period under s. 6, Limitation 
Act, and were Only permitted to sue before 
the expiry of 12 years from the date of the 
mutation through a next friend. These 
remarks were based on Umrav. Ghulam (4) 
and Inayat Khanv. Shabu (5) but it would 
be obvious thatthey were not necessary 
for the disposal of the case. The suit of 
ihe after-born reversioners was barred in 
any circumstances inasmuch as the rever- 
sioner who wasin existence at the time of 
the transfer had no subsisting right at the 
time the suit was instituted. Reference 
in this connection were made to Ranodip 
Singh v. Parmeshwar Pershad (9) and that 


` judgment was enough to non suit the after- 


born reversioners. l 
In Jowala Singh v. Sant Singh (2) which 


was decided by a Division Bench of this ` 


Court, of which my learned brother was 
a member, regard was paid for the first 
time to the subsisting right of the rever- 
sioner who was in existence atthe time 
when the cause of action arose and ib 
was remarked by the learned Judges that 
the after-born reversioner in that case 
was entitled to take advantage of the 
subsisting right of the reversioner who 
was alive at the time of the alienation, 
though he could not obtain a fresh period 
of 21 years from the date of his birth. 
With allrespect, I am in full agreement 
with the view expressed therein, as in my 
view, this is the only logical conclusion that 
follows from the fact of conceding to the 
after-born reversioners a right to sue on 
account of the existence ofa reversioner 


(10) 8 L 19; 97 Ind. Cas. 435; A TR 1927 Lah. 97; 
28 P L R283. 
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competent to object at the time of the 
alienation. Solong as the right to sue 
subsists, an after-born reversioner cannot 
be reasonably deprived of its exercise 
by an arbitrary curtailment of the period 
of limitation in his case. If he derives his 
right from another person through any 
fiction of law, he must be empowered to 
exercise it so long as that other person 
can do so under the law. In being so 
permitted an after-born reversioner is not 
allowed any benefit of s.6, Limitation Act, 
in his own right, but is merely given 
full advantage of the privilege conferred 
on the person legally entitled to de- 
mand it. 

The only other case that remains tobe 
considered is Arjan Singh v. Waryam 
Singh (1) which was relied on by the trial 
Judge in dismissing the suit. Inthat case 
also I have referred to the original record 
which shows that there was a reversioner 
in existence at the time of tLe execution of 
the will which was challenged by an after- 
born reversioner and that the right of the 
reversioner who was in existence at the 
time of the will to challengeit was long 
barred by time before the after born 
reversioner brovght his suit. This authori- 
ty, therefore, does not cover the facts of 
this case. At this time of day, it may 
look presumptuous on my part to attempt 
to clarify the law on the matter at issue 
but considering that it would tend to 
facilitate matters if the principles governing 
it were stated in clear terms and at one 
place, I venture to lay down the following 
propositions which in my view are deducible 
from the authorities reviewed above: 
(1) Anafter-born reversioner has no right 
to challenge an alienation effected before 
his birth, ifatthe time the alienation is 
effected, there is no person in existence 
who is competent to challenge it. (2) If, 
however, there is a person in existence 
competent to object to an alienation, an 
after-born reversioner has a right to chal- 
lenge an alienation effected betore his birth, 
but he cannot avail himself cfany extension 
of time under the Limitation Act on his 
Own account as time begins to run against 
the person competent to challenge the alie- 
nation {rom the prescribed date, and when 
once time begins torun, no snbsequent dis- 
ability stops it. (3) In determining the 
period of limitation available to an after- 
born son, he cannot be deprived of the pri- 
vueges enjcyed by the person through whom 
he derives his right to sue, In other words, 
-if the existence of areversioner clothes an 
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after-bora reversioner with a right to sue, 
though an after-born revisioner cannot 
claim the benefit of s. 6, Limitation Act in 
his own rignt, he cannot be deprived of the 
benefit of the extended period claimable by 
a reversioner in existence at time of the ali- 
enation. (4) An  after-born reversioner 
suffers under the same disabilities as those 
under which a reversioner in existence at 
the time of the alienation suffers, and con- 
sequently, if the right of the revisioner in 
existence at the time of the alienation is lost 
by the lapse of time, the right of the after- 
born reversioner is also lost, irrespective of 
his personal disabilities. 

Coming now to the facts of this case in 
the matter of limitation, it is governed by 
the Punjab Limitation (Custom) Act, 1920, 
Under s. 7 of that Act,no suit for the pos- 
session of ancestral immovable property on 
the ground that an alienation of such pro- 
perty isnot binding according to custom 
can lie if a suit for a declaration that the 
alienation is not so binding would be time- 
barred, unless a suit for such a declaration 
has been instituted within the period pres- 
cribed by the Schedule to the Act. Under 
Art. 1 of the Schedule, a suit for such a 
declaration can be brought within 6 years of 
the date of registration of a deed, if any, or 
of the attestation of mutation of the trans- 
action in question or of the physical pos- 
session of the alienee as the case may be, or 
of the knowledge of the plaintiff. If no de- 
claratory decree of the nature referred to 
above is obtained, a suit for possession can 
be brought only within six years of the 
starting points of limitation mentioned 
above, and if such declaratory decree is ob- 
tained, then within six years of the date on 
which the right tosue accrues or the date 
on which the declaratory decree is obtained, 
whichever is later. In the present case, 
although the alienation took place in 1917, 
and time began to run from that date, Ram 
Lal’s existence at the time of the alienation 
and his subsequent minority saved limitation 
for him under s..6, Limitation Act, 1903 read 
with s. 5, Punjab Limitation (Custom) Act, 
1920. Under s. 6 read with s. 8, Limitation 
Act, 1908, he could sue within three years 
of attaining majority, and consequently, he 
was well within time when he instituted the 
suit in 1934.. On the principles enunci- 
ated above, Ram Lal's existence at the time 
of the alienation as well as the subsisting 
of his right helps his younger brother, 
Brij Lal, too, although, on his own account 
he cannot claim any extension of time. [ 
would hold, therefore, that the suit of 
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both Ram Lal and Brij Lal was rightly 
decreed by the Senior Subordinate Judge 
and as against them 1 would dismiss this 
appeal. 

The case of Santa, however, stands ‘on 
a different footing. Ram Lal, nodoubt, could 
bring a suit to contest Gurbhagat’s aliena- 
tion solong as Santa was not born, but he 
did not do so. Tn the presence of Santa, he 
is not competent to sue for possession in 
respect of Santa’s father’s alienation. In 
these circumstances, Santa cannot seek any 
advantage on Ram Lal's account and his 
own suit for possession is evidently barred 
by time. His suit, therefore, relating to his 
own father's transfer cannot succeed. I 
would accordingly set aside the decree of 
the Subordinate Judge sofaras it relates 
to Gurbhagat’s transfer and allow the ap- 
peal to that extent. The result is that Ram 
Lal and Brij Lal would be entitled to obtain 
possession of one-half of the land in suit 
(excluding Nos. &8, 2,3, 4 and 5 which have 
been found to be non-ancestral and thus 
immune from attack) without making any 
payment whatsoever, and the suit relating to 
the rest of the land would stand dismissed. 
As both sides have equally succeeded at the 
final stage of the suit, I would leave the 
parties to bear their own costs throughout. 

Addison, J.—I agree. 

N. Order accordingly. 
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Beasley, C.J.—Thke Official Assignee 
applied to the Insolvency Court under 
s. 7, Presidency Towns Insolvency Act, for 
a declaration that certain houses are the 
property of the insolvent purchased in the 
name of his wife, respondent No. ?, or in 
the alternative, that the insolvent has a 
half interest in those houses. At the hear- 
ing before Wadsworth, J., respondent No. 
2 raised the preliminary objection that as 
respondent No. 2 had been examined under 
s. 36 of the Act, the proceedings against 
her under s. 7 were barred. That objec- 
tion the tria] Judge overruled holding that 
the previous examination under s. 36 of 
the Act was no bar to the proceedings 
before him. The hearing of the applica- 
tion has been stayed pending this appeal. 
The point before us isto what extent this 
case ig covered by the Full Bench de- 
cision in Official Assignee of Madras v. 
Narasimha Mudaliar (1) and for its de- 
termination depends upon whether the sub- 
ject-matter of the application is one which 
falls within sub-s. (5)ofs. 36 of the Act. 
The summons unders. 36 reads as follows: 

“Take notice that you are hereby required to 
appear before the Master in Chambers on Thursday, 
August 20,1936, at 3 p, mM., and to give evidence 
touching the insolvent, his dealings and property 
and regarding the properties standing in your 
name and suspected to be his properties and to 
produce any documents in your possession or con- 
trol relating to the said properties standing in your 
name and acquired by you since 1928 and the pass 
books of all the banks in which you have had ac- 
counts from the commencement up-to-date and also 


all documents relating to the fixed deposit and 
chit transactions hed by you.” 


From the questions put in the exami- 
nation of respondent No. 2, it is perfectly 
clear that the sole object of the exami- 
nation wasto establish the fact that the 
houses had been pnrchased by the insol- 
vent in her name, that is to say, that the 
purchases were benami. Respondent No. 
2 denied that the property had been pur- 
chased with her husband's money, and as- 
serted that she had herself purchased the 
house out of her own funds. The appel- 
lant’s case is that this was an examina- 
tion to establish that respondent No. 2 
had in her possession property belonging 
to the insolvent and that no admission to 
that effect having been got from her, 
proceedings under s. 7 of the Act could 
not be taken against her without her cm- 
sent by reason of the amendment of s. 7 

(1) 52M 717;118 Ind. Cas. £06; A IR 1929 Mad 
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. by s. 2 of the Amending Act XIX of 
1927, which adds the following Proviso: 


“Provided that, unless all the parties otherwise 
agree, the power hereby given shall,for the pur- 
pose of deciding any matter arising under s. 36, be 
exercised only in the manner and to the extent 
provided in that section.” 


_ In Official Assignee of Madras v. Nara- 

sinha Mudaliar (1) which wasa case of 
a simple money claim, it was held that 
when once the Official Assignee has sume 
moned a witness under s. 36 of the Act 
and that witness disputes his indebtedness, 
the Official Assignee has no option but 
to proceed by way of suit unless tle wit- 
ness agrees to the disposal of the matter 
in the Insolvency Court. In a later deci- 
sion, namely Chinnappa Mudal v. Official 
Assignee of Madras (2) it was held that 
the amendment of s. 7 cf the Act by 
s.2 of the Amending Act (XIX of 1927) 
refer only to such proceedings under s. 36 
of the Act as come under sub-s. (4) which 
deals with simple money claims and subes. 
(5) which deals with the examination of 
persons supposed to be in possession of 
some property of the insolvent and to no 
other matters and that subes. 5 of s. 36 
does not touch the case of a person who 
is examined for the purposes of ascer- 
taining whether the status of joint family 
is subsisting between the insolvent and 
the other members of the family and whe- 
ther a business is a joint family business. 
The Full Bench case was on the question 
of simple money claims and in Chinnappa 
Mudali v. Official Assignee of Madras (2) 
was distinguished on that ground. On 
p. 387* it 18 stated: “Throughout the decision 
in that case the only case in contempla- 
tion was the case of asimple money claim”. 

The appellant’s endeavour, in conse- 
quence of these two decisions, has been 
to show thatthe mat'er is one under sub- 
s. (5) cfs. 36 contending that the sub- 
section embraces not only cases where 
the property admittedly belongs to the 
insolvent but also where the Official As- 
signee contends that property admittedly in 
the possession of the person examined 
belongs to the insolvent and not to the 
person in whose possession it is and that 
if the person examined denies that the 
property belongs tothe insolvent and as- 
serts that it belongs to him or herself, it 
is a denial that that person is in posses- 
sion of property belonging to the insol- 

(2) 55 M 385; 135 Ind. Cas. 585: A IR 1932 Mad. 
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vent and therefore, the sub-section applies. 
On the other hand, Mr. K. S5. Krishna- 
swami Iyengar contends that the section 
has in contemplation only cases where it 
is conceded that the property belongs to 
the insolvent and its possession is alleged 
to be with the person examined and not 
cases where the title to property is ‘in 
issue. Ttis for us to decide which of the 
two contentions is correct. The matter is 
singularly bare of authority and the two 
eases already referred to and Calcutta 
decision to which reference is made in the 
Full Bench ease, and an earlier decision of 
this High Court, namely Abdul Khader 
Sahib v. Official Assignee’ of Madras (3) 
appear to be the only ones relating io it. 
In the last-named case the scope of s. 36 
was discussed and it is stated that the 
main object of s. 36 is discovery. There, 
the facts were that property had been 
transferred by the insolvent four months 
before the order of adjudication though 
under circumstances which might render 
the transfer voidable under s. 55, Presideny 
Towns Insolvency Act, and it was held 
not to be “property belonging to the 
debtor” within the meaning of s. 36 (5) of 
the Act and that it was not, therefore, open 
to the Court under that section on the exa- 
mination of the transferee to declare the 
transaction bad unders. 55 and direct the 
delivery of property to the Official Assig- 
nee and that the object of. s. 36 is to 
enable the Official Assignee or any eredi- 
tor who has proved his debt to obtain infor- 
mation with reference to the property be- 
longing to the insolvent on which pro- 
ceedings might be taken for the purpose 
of impeaching transactions which are void- 
able under the sections of the Act relating 
to voluntary transfers, fraudulent prefer- 
ences and cognate matters. On p. 3105, 
Sir Arnold White, C. J., says: 
“Now I do not think it can be held thatthe pro- 
perty in question in this case at the time that 
this examination was held can be said to be pro- 
perty belonging to the insolvent within the mean- 
ing of the sub-section, Prima facie, it belonged 
to the man in whose name the title deeds stood 
and who had taken a transfer of property in 
January 1912, 7. e, about four months before the date 
of adjudication.’ 
his case,in my opinion strongly, sup- 
poris the contention of the respondent. 
It shows that the sub-section has in view 
only the case of property admittedly be- 
longing to the insolvent at the time of 
the examination. The object of the sub- 
(3) 25M L J 308: 20 Ind Cas 485; A I R1915 
Mad. 107; 14 M L T 51; (1913) M W N 876. 
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Section is to enable the Official Assignee 
to discover its whereabouts. The procedure 
in sub-ss.4 and 5 ofs.36 is of the most 
summary nature; and before the amend- 
ment of those sub-sections, if the Court 
on the examination of the person was satis- 
fied under sub-s, 4 that he was indebt- 
ed to the insolvent and under sub-s. 5 
that he had in his possession any property 
belonging to the insolvent, the Court 
could at once order the payment of the 
amount owing or the delivery up of the 
property to the Official Assignee. Clearly, 
sub-s. 5 at thatdate did not enable the 
Court to pass any such drastic order 
under this very summary procedure in cases 
where the title to property was in issue. 
The amendment substituted for “if on 
the examination of any such person the 
Court is satisfied” the words “if on his 
examination any such person admits”. The 
amendment does not touch the words “pro- 
perty belonging to the insolvent”. ‘'Pro- 
perty belonging to the insolvent’ both 
before and after the amendment has the 
same meaning. I am satisGed that sub-s. 
5 to s.36 relates only to property admit- 
tedly belonging to the insolvent and not 
property, the ownership of which is in dis- 
pute. The proceedings unders. 7 of the 
Act are, therefore, not barred by reason of 
the examination of respodent No.2 under 
s. 36 of the Act and this appeal fails and 
must be dismissed with taxed costs. 
Cornish, J.—I agree. In his applica- 
tion to have Mrs. Popaly examined, the 
Official Assignee stated that she had con- 
siderable properties inher nameand that 
his information was that these properties 
were purchased with moneys belonging to 
her husband, the insolvent. Neither the 
application nor the summons indicates the 
-= character of these properties, but it ap- 
pears from the examination of Mrs. 
Popaly that they are houses. The purpose 
of the examination was, therefore, to dis- 
cover whether Mrs. Popaly or the insolvent 
was the owner of this immovable property. 
This invovied enquiry into the title to the 
property, which is a different thing from 
discovery whether Mrs. Popaly was in 
possession of property belonging to her 
husband. Indeed, property which prima 
facie belonged to Mrs. Popaly would not 
rightly be described as property belonging 
to her insolvent husband within the mean- 


ing of s 36 (5): Abdul Khader Sahib 
v. Official Assignee of Madras (3). There 
is nothing in the amended s. 7 of the 


Act to prevent the Insolvency Court from ' 
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deciding a disputed question of title bet- 
ween the Official Assignee and some other 
person. It is open to the Court, if it 
thinks fit to refer the question for defer- 
mination in a suit. That is a matter 
within the Court’s discretion. But whether 
the Official Assignee proceeds under s. 7 
or by suit. he can only recover by the 
strength of the insolvent’s title to the 
property which he is asserting and which 
he must establish. The jurisdiction given 
to the Insolvency Court by s.7 to decide 
all questions arising in any case of insol- 
vency is qualified only tothe extent laid 
down in the proviso to the section. What 
exactly is intended’ by the words in the 
Proviso “any matter arising under s. 36” 
is not at all clear, but I do not think 
they necessarily mean any matter which 
has been the subject of examination under - 
s. 36. If that had been the intention, the 
Act could easily have said so. 

The result of the Full Bench ruling in 
Official Assignee of Madras v. Narasimha 
Mudaliar (1) and the later Bench decision 
in Chinnappa Mudali v. Official Assignee 
of Madras (2) is that there are two matters 
arising under s. 36 which are subject to 
the special provision, namely the question 
under sub-s. 4, whether the person exa- 
mined is indebted to the insolvent, and 
under sub-s.5, whether he is in pos- 
session of property belonging to the insol- 
vent. If he admits indebtedness or posses- 
sion, there is nothing for the Court to 
decide ; an order for payment or delivery 
may be made on the application of the 
Official Assignee. But if he denies indebt- 
edness to the insolvent or possession of 
the Insolvent’s property then unless the 
parties otherwise agree, the jurisdiction of 
the Insolvency Court to decide the matter 
is excluded and the Official Assignee 
must proceed by suit to enforce his claim. 
The subject-matter of Mrs. Popaly’s exa- 
mination, however, is not a Matter arising 
unders. 36, subs. 4, or sub-s. 5. It is 
a question of title which falls outside the 
scope of these sub-sections. Ian accord- 
ingly of opinion that the objection raised 
to the Insolvency Oourt’s power to decide 
it is ill-founded and that the appeal fails. 

A.D. Appeal dismissed. 
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CALCUTTA HIGH COURT | 
Ordinary Original Civil Jurisdiction 
May 25, 1936 
LORT-WILLIAMS, J. 
In the matter of NATORE KAMALA BANK, 
Ltp.— PETITIONER 

Companies Act (VII of 1913), 2. 153~—Pouers of 
Court under~—Scheme once sanctioned, if can be 
modified by Court—Depositors who huve obtained 
decree against company and those who have not— 
Whether form distinct classes. 

The Court’s powers under s. 153, Companies Act are 
strictly limited. The Court may either sanction or 
refuse to sanction a scheme approved by the company 
and its creditors or itsmembeis. It has no power to 
modify oralter the scheme unless the company and 
its creditors or members have kad an opportunity 
of considering the scheme again along with such 
suggested modifications and have agreed thereto. 
Mahendra Kishore Dutt v. Brahmanbera Loan Co, 
Ltd. (7), relied on. 

For the purposes of s. 153, creditors of a certain 
class (e. g, unsecured creditors), who have olready 
obtained decrees, do not foim a distinct class from 
others of the same class who have not obtained 
decrees. Serajgunj Loan Office, Ltd. v Nilkanta 
Lohiri (3), Barisal Loan Office, Ltd. v. Sashi Charan 
Bhattacha jee (4) and In re, Jalpaiguri Banking & 
Trading Co. (5), relied on, Sovereign Life Assurance 
Co. v. Dodd (&), referred to. 


Mr. J. C. Sett, for the Petitioner. 

Mr. Sushil Sen, for the Opposite Party. 

Order.—The petitioner was a depositor 
in the Natore Kamala Bank, Ltd., and 
instituted a suit for realisation of the sum 
of Rs. 425-5-0 being his deposit money. 
A consent decree was made on June 21, 
1933, whereby the Bank was ordered to 
pay to the petitioner Rs. 87-2-6 within a 
month and a balance of Rs. 400 by two 
equal instalments in September October 
1933 and March-April 1934. In default of 
such payment, the entire decretal amount 
became due. Pursuant to the decree the 
company paid to the petitioner the sum of 
Rs. 87-2-6 as the first instalment. On 
July 18, 1933, anotice was sent to the 
petitioner by the Secretary of the Bank 
intimating that by an order of July 10, 
1933, Ameer Ali, J., had directed that a 
meeting of the depositors of the company 
should be held on August 11, 1938, for 
the purpose of considering, if it thought 
fit, approving, with or without modification, 
a scheme of arrangement proposed to 
be made hetween the company and the 
depositors. A copy of the scheme 
of arrangement was annexed to the 
notice. Part of the scheme provived as 
follows : 

“The depcsitois (which expression also includes 
depositors who have filed suits or obtained decrees 
against the company} will not be entitled to withdraw 


their deposits or otherwise demand payment of their 
dues for a period of 12 years.” 


- 
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The petitioner did not attend the meet- 
ing and the scheme was. approved. By 
order of August 28, 1933, Ameer Ali, J., 
acting under the provisions of s. 153 
Companies Act, sanctioned the scheme, 
and ordered that it should be binding on 
the depositors of the eccmpany. Before 
making this order Ameer Ali, J. heard the 
petitioner in opposition. From the evi- 
dence it appears that he argued in the 
first place that he had not received notice 
of the meeting, and in the sscond place 
generally agains; the scheme on the ground 
that he expected to get more of his money 
back if the company went into liquidation. 
His objections were overruled by the 
learned Judge. In his present petition he 
asks that the scheme either be cancelled, 
or in the alternative, that the words 
“which expression also includes depositors" 
who have filed suits or obtained decrees 
against the company,’ be expunged and 
the scheme modified accordingly. He 
further asks for an order that he be set at 
liberty to execute his decree, His grounds 
for the petition are that at the time when 
the scheme was sanctioned he had ceased to 
be a depositor and had become a judgment- 
creditor by reason of the decree, therefore 
he ought not to have been and cannot be 
treated as being within the class of deposi- 
tors, and the Oourt ought not to have 
allowed the company to get over this 
difficulty by adding the words that he 
seeks to have expunged, and which in 
effect have roped him in within the class 
of depositors. The first thing to be 
observed is that he has waited for nearly 
three years, after the scheme was sanc- 
tioned, to bring this petition, and it being 
a matter of discretion, £ refuse for that 
reason alone to grant it. 

But as I have been referred to various 
decisions of this Court, I desire to make 
some remarks about them: In the matter 
of Dewanjunj Bank & Industry, Ltd. (1), 
Buckland, J. had occasion to deal with 
a similar set of facts. He held that a 
depositor who obtains a decree against 
a Banking Company before any scheme 
is embarked upon by the latter, ceases 
to be a depositor and becomes a decree- 
holder ; that when an order in subsequently 
obtained from a Court directing that a 
meeting of depositors be held for the pur- 
pose of considering ascheme, such decree- 
holder, though notified, is not bound to 
attend the meeting, and isnot bound by 


(1) 38 © W N 1171; 155 Ind, Cas. 811; A 1 R 1935 
Cal, 117; 7 R O 624. 
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any scheme adopted there at; that such a 
meeting has "no power to pass a scheme 
which includes among creditors to be 
bound thereby persons who have obtained 
decrees prior to any steps being taken 
towards the framing of the scheme ; and 
even though the Court may sanction such 
a scheme per incuriam, or because the 
circumstances are not properly explained, 
it may afterwards, at the instance of the 
decree-holder affected, make an order mo- 
difying the scheme sanctioned, by expung- 
ing the provision affecting prior decree- 
holders, and the learned Judge made an 
order expunging that part of the scheme. 


Similarly, In the matter of the Indian 
‘Componies Act and In the matter of Raj- 
shahi Banking & Trading Corporation, Lid, 
-(2), an order was made by Pankridge, J. 


-on July 31,1935. The learned Judge held 


that decree-holders were clearly not de- 
Positors and that the meeting of depositors 
which had been held was not a meeting 
of which the petitioning decree-holders 
ought to have received nctice, and that 
they rightly disregarded that notice, be- 
cause such a meeting had no power to 
pass resolutions affecting the interests of 
persons who were not depositors. _ There 
was an appeal against that decision and 
it was confirmed: the Court sitting in 
appeal held that the contention that the 
petitioner upon obtaining a decree had 


' ceased to be a depositor and had passed 


into another class was sound on the ground 
that a depositor was a person who had 
rights arising out of a contract created 
by his deposit with the company, whereas 
a decree-holder’s rights depend upon the 
decree, in which the contract debt has 
become merged. He is entitled to be 
treated as belonging to a different class 
under s. 153, Oompanies Act. On this 
point there are conflicting decisions of this 
Court. In Serajguny Loan Office, Lid, v. 
Nilkanta Lahiri (3), R.O. Mitter, J., in 
what was apparently a carefully con- 
sidered judgment, held that for the pur- 
poses of s. 153 creditors of a certain class 
(e. g. unsecured creditors), who have 
already obtained decrees, do not form a 
distinct class from others of the same class 
who have not obtained decrees and the 
learned Judge agreed with the decision 
of Guha and Lodge, JJ.,in Barisal Loan 
Office, Ltd. v. Sashi Charan Bhattacharjee 


2) 40 O W N 1104. 
5 390 W N1199: AIR 1935 Cal. 777;680L J 
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(4), to the same effect. In In re Jalpaiguri 
Banking & Trading Co. (5), Cunliffe, J. gave 
judgment to the same effect. The learned 
Judge after referring to the dictum of 
Bowen, L. J., in The Sovereign Life As- 
surance Co. v. Dodd (6), at p. 583* 
said: 

. “Applying that test, I have to ask myself whether - 
the interests or the right of an unsecured creditor 
with a decree behind him are so dissimilar from 
the interests of an unsecured creditor without a 
decree behind him, that it is impossible for them 
to consult together in common interest in the com- 


_ pany and to bring about a prolongation of its life, 


In my opinion, an unsecured creditor, who is also 
a decres-holder, is not, within the purview of the 
section, entitled to force those who manage the 
company to regard him as one of a defined snd 
distinct class of persons as opposed to an unsecured 
creditor who has not got a decree.” 


On the whole I find myself in agreement 
with the last there decisions; nevertheless 
sitting as I am on the Original Side, I am 
bound on this point by the judgment of 
the Court sitting in appeal to which I have 
referred. It seems to me, however, that a 
much more serious difficulty is raised by 
the procedure which was adopted in 
the cases decided by Buckland, J. and 
Panckridge, J. In the first place the Court's 
powers under s. 153 are strictly limited. 
The Court may either sanction or refuse to 
Sanction’ ascheme approved by the com- 
pany and its creditors or its members. 
It has no power to modify or alter the 
scheme unless the company and its credi- 
tors or members have had an opportunity 
of considering the scheme again along with 
such suggested modifications and have 
agreed thereto. This was decided by this 
Court sitting in appeal in’ Mahendra 
Kishore Dutt v. Brahmanbera Loan Co., 
Ltd. (7). l 

I cannot conceive, therefore, what power 
this Oourt can have, upon an application, 
such as the present, to alter a scheme, 
which has not only been sanctioned by 
the Court but has been agreed to at a 
meeting convened under the provisions of 
s. 153, without giving the parties who 
came to that agreement an opportunity of 
considering the scheme in the way the 
Court proposes that it shall be modified 
and agreed thereto. This seems to me 
an insuperable objection to the action 

(4) 39 C W N 1198; 166 Ind. Cas. 408(1); AI R 
1936 Cal 282; 9 RC 521. 

(5) 39 C W N 875; 164 Ind. Oas. 261;9 RC 181. 

(6) (1892) 2 QB D 573; 67 LT 396; 62LJQ B 
19; 41 WR 4. l 

(7) 380 W N 920; 153 Ind. Oas. 511; AIR 1934 
Cal. 816; 61 O 913; 7 R O 375. 

*Page of (1892) 2 Q BD —[Ed.] l 


~ 


1937 
which the Court adopted in the cases to 
which I have referred. Moreover, such 
orders seem to me improper for the reason 
that Courts do not interfere in such a way 
where such interferenze is unnecessary 
because a more appropriate remedy has 
been provided by law. Persons whose 
- interests are affected by a scheme under 
this section but who have not opposed it 
at a meeting, or appeared at the hearing 
of the petition, cannot appeal without 
leave; but they can with leave, as can 
those without leave, who have opposed it 
at the meeting, or have appeared in op- 
position at the hearing of the petition. 
In my opinion the petitioner's remedy in 
this case was to have appealed against the 
order made by Ameer Ali, J., on August 22, 
1933. A tbird objection is this—a matter 
which does not concern the Court sitting 
to hear company matters. If the petitioner's 
contention be correct, and he is nota 
depositor within the meaning of the 
scheme, and he is not affected by it, as 
he has argued before me, then he has 
every right to execute the decree which 
he has obtained. It is upon execution 
that this point ought properly to be decid- 
ed. For all these reasons and specially 
the delay in making the application, it is 
dismissed with costs. 

N. Application dismissed. 





LAHORE HIGH COURT 
Criminal Appeal No. 150 of 1937 
March 30, 1937 
Din MOHAMMAD, J. 
MARU—vUonvioct—APpPpELLANT 
VETSUS 


EMPEROR—Opposits PART? 

Penal Code (Act XLV of 1860), s. 397—Applicabi- 
lity of—~Stolen property recovered from accused— 
Accused identified by prosecution wttnesses—No al- 
legation that he was armed with deadly weapon or 
that he caused grievous hurt or death—S. 397, whe- 
ther applies —Arms Act (XI of 1878), s. 19 (f)—Held, 
exclusive possession of pistol not established. 

Section 397, Penal Code, applies only to those per- 
sons who come within the four cornere of the enact- 
ment and to no other. This section does not create 
an offence but merely regulates the measure of 
punishment andis, therefore, applicable onlyto the 
individual whose case is covered by it. 

Where apart from the fact that a part of the stolen 
property is recovered from the accused, he has been 
identified by most of the prosecution witnesses who 
had come into contact with him at thetime the 
robbery was committed but no witness has alleged 
that he was armed with any deadly weaponat the 
time of committing robbery or that he had caused 
grievous hurt or attempted to cause death or griev- 
ous hurt to any of his victims, s.397, is not applic- 
able. Dulli v, Emperor (1) and Emperor v. Ali Mirza 
(2), referred to. 
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A person was charged under s. 19 (f) of the Arms 
Act. The only evidence against him was that at 
his instance a place was dug up in another person’s 
house, from where a pistol along with some cartridgeg 
was recovered, He was not alleged to have been armed 
with pistol during the commission of the robbery. The 
person from whose house the pistol and cartridges 
were recoverad, was suspiciously withheld by the 


Police : 

Held, that such exclusive possession was not esta- 
blished against the accused as would justify his con- 
viction for the offence of possessing a pistol without a 


license. 


Cr. A. from an order of the Magistrate, 
Ist Class, Ferozepore, dated December 24, 
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Judgment.—This judgment will dispose 
of Criminal Appeals Nos. 151, 140 and 229 
of 1937. The first two appeals have been 
presented by Chiragha and Maru, respec- 
tively, against their conviction under s, 392 
read with s. 397, Indian Penal Code and 
sentence of seven years’ rigorous imprison- 
ment each, while the third appeal has 
been presented by Maru against his con- 
Viction under s. 19 (f), Arms Act, and 
sentence of one year's rigorous imprison- 
ment. The case forthe prosecution is that 
the two accused persons now before me 
committed robbery along with another 
person who was at the time of the com- 
mission of the offence armed with a pistol, 
and robbed their victims of the various 
silver ornaments which they were wearing 
at the time. I will take up the case of 
Chiragha first. So far asthe actual com- 
mission of the offence is concerned, I am 
satisfied that’ the case has been clearly 
established against him. Apart from the 
fact that a part of the stolen property 
has been recovered from him, he has 
been identified by most of the prosecution 
witnesses who had come into contact with 
him at the time the robbery was com- 
mitted. The trial Magistrate, however, has 
gone wrong in applying s. 397, Indian 
Penal Code, tohis case inasmuch us no wit- 
ness has alleged that he was armed with any 
deadiy weapon at the time of committing 
robbery or that he had caused grievous 
hurt or attempted to cause death or grievous 
burt to any of bis victims. Section 397 
applies only to those persons who come 
within the four corners of the enactment 
and to no other. ‘This section does not 
create an offence but. merely regulates 
the measure of punishment and is, there- 
fore, applicable only to the individual 
whose case is covered by it. The language 
of the enactment is in itself very clear, but 
if any authority is needed for this proposi- 


359 


tion, reference may be made to Dulli v. 
o (1) and Emperor v. Ali Mirza 


I accordingly accept Ghiragha's appeal 
to this extent, tnat 1 alter his conviction 
from one under s. 392 read with s. 397, 
Indian Penal Code, to that under s. 392, 
Indian Penal Code only, and reduce his 
sentence to four years’ rigorous imprison» 
ment. The case of Maru, however, stands 
on a different footing. Most of the alleged 
victims of robbery did not identify him 
and even his identification by the two 
witnesses who picked him out correctly 
at the identification parades, is not above 
suspicion. In fact, one of them, Pathana, 
has admitted that he had already seen 
Maru at Tarmala village about a month 
before the identification parade was held. 
The recovery of some stolen articles, too, 
attributed to him is not convincing. Those 
articles were admittedly recovered from 
the house of one Sajjan, and it is strange 
that Sajjan does not figure in the case 
anywhere. I accordingly accept Maru’s 
appeal and acquit him. Similarly, I am 
not satisied that the charge under s. 19 
(f), Arms Act, has been established against 
Maru. The only evidence agaiost him 
18 that at his instance a place was dug 
up in the house of Sajjan wherefrom a 
pistol and some cartridges were recovered. 
Considering. that he is not alleged to have 
been armed with apistol even at the time 
of committing robbery and also taking 
into view the fact that Sajjan has been 
suspiciously withheld by the Police, I do 
not think that such exclusive possession 
is estabtished against Maru as would 
justify his conviction for the offence of 
Possessing a pistol without a license. J 
POMEL accept his appeal and acquit 
im. 

D. Appeals accepted. 


(1) 47 A 59; 85 Ind. Cas. 714; AIR 1925 All. 305; 
26 Or. L J 570, 

(2)51C 265; 81 Ind, Cas. 800; AIR 1924 Oal. 643; 
_ 25 Or, LJ 1024. 


NAGPUR HIGH COURT 
Criminal Revision No. 258 of 1937 
August 19, 1937 
GRILLE, J. 

In re HARPRASHAD—AccusEp 

Criminal trial—Compounding of offence—Magis- 
trate should use his own discretion after hearing 
parties in open Court—Magistrate though willing to 
allow compounding, refusing to doso on opinion 
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of Poltce, as disclosed in communication*Procedure 
disapproved. 

A Magistrate cannot surrender the discretion 
which vests in him to any other Court or to any 
outside agency. Allowing a case to be compounded 
is a judicial act, and any argument whether com- 
position should be allowed or not, must be addressed 
to the Magistrate in open Court either by the pro- 
secuting Counsel or the Prosecuting Inspector on 
behalf of the Crown or by those who desire the . 
composition. It is improper to refer to Police 
authorities by means of correspondence and to 
arrive at a decision as the result of that corres- 
pondence. It is even more improper if the corres- 
pondence discloses, that the decision depended 
entirely on the view taken by the Police, Where 
the prosecution protests against the proposed com- 
promise in open Court and if the Magistrate comes 
to a decision after hearing both sides, there would 
be no objection to aconsidered order; but to pass an 
order setting out his opinion thatthe offence was 
a minor one and would clearly be compoundable, 
but refusing to allow permission to compound on 
a statement made by the District Superintendent 
of Police, which the Magistrate is not certain that 
he believes, is to exercise no discretion whatever 
and to shirk his responsibilities asa Magistrate. 

Such positive abandonment by the Magistrate of 
his own discretion to that of the District Superin- 
tendent of Police undermines confidence in the 
administration of justice. Partapsingh v. Crown 


(1), followed. l 

Reference by the Additional Sessions 
Judge, Saugor, for revision of the 
order of the Court of the Sub-Divisional 
Magistrate, Rehli, dated April 12, 1937, in 
Cr. Case No. 33 of 1937. 

Order.-—-This is a reference from the 
Additienal Sessions Judge, Saugor, re- 
commending that the order of the Sub- 
Divisional Magistrate, Rehli, in the course 
of a trial in respect of an offence under 
s.420 of the Indian Penal Code, refusing 
permission to compound the case, be set 
aside. The reasons given by the Addi- 
tional Sessions Judge are that in refusing 
to allow the case to be compounded the 
Magistrate has submitted his owa discretion 
to that of the District Superintendent of 
Police and hasignored the observations of 
this Court in Pratap Singh v. Crown (1), 
A Rule was issued toshow cause why the 
order of the Magistrate should not be set 
aside. No one has appeared either on 
behalf of the accused or of the- Crown, 
although a representation has been received 
from the District Megistrate, Saugor, in 
which he has given reasons showing cause 
against the proposed revision; nevertheless 
the Crown is unrepresented. 


“The complainant had made a report at 
the Garhakota station-house to the effect 
that he had had adispute with the accused 
concerning the sale of some oilseed and 


(1) IL R 1937 Nag. 183; 169 Ind, Cas, 33; AIR 
1937 Nag. 114;9 RN 291; 38 Or, L J 689, 
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that the accused complained to him that 
the vessel in which the seed had been 
measured was beyond the standard size 
and threatened to report him to the Police 
and induced him to pay Rs. 4, although 
no consequences resulted from the threat. 
The Police put up a challan against the 
“accused Harprasad under s. 420 of the 
Indian Penal Code. The accused was 
released on bail, and before the date 
fixed for evidence, the complainant asked 
to be allowed to compound the case. The 
Magistrate referred the application by way 
of endorsement to the District Superin- 
tendent of Police who eventually replied 
objecting tothe application. On the date 
fixed for hearing, the Magistrate discharged 
the prosecution witnesses who were in 
attendance without examining them, as the 
accused had announced his intention of 
appealing to a higher Court against the 
order refusing composition which the Magis- 
trate had passed that day. As the Magis- 
trate had refused to allow the case to be 
compounded, if is not understood why he 
did not proceed with it and examine the 
Witnesses who were present and those who 
had been summoned to attend on the 
following day. The order of the Magistrate 
runs as follows:— 


“In this case the Garhakota Police challaned 
the accused Harprasad Bania of Garhakota for the 
alleged offence of cheating one Daulat Teli of Rs. 4 
on February 28, 1937, by threatening to prosecute 
the latter as he hada pailee of a large size in use. 
The offence involved only a petty sum and compro- 
mise could have been allowed, but the prosecution 
objects on the ground thatthe accused did so while 
the Police Constables were near about. If it is 
so, it shows the daring nature of the accused. 
Hence I would disallow the compromise application 
and decide the case on its own merits.” 


Before the Additional Sessions Judge in 
whose Court an application was made 
asking that a reference under s. 438 of 
the Oriminal Procedure Code should be 
forwarded to this Oourt, it was contended 
on behalf of the Orown that the offence 
complained of was one of extortion 
rather than of cheating and that 
extortion was not a compoundable 
offence. This argument reflects very title 
credit on the Police who on this supposi- 
tion admittedly minimized the offence of 
extortion to one of cheating, and on the 
information given by the complainant to 
the Police, it is possible that extortion may 
have been committed. It is apparent, how- 
ever, thatthe Police on investigation did 
not consider that there was any extortion, 
and the argument advanced is an after- 
thought to support the opinion of the Dis- 
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trict Superintendent of Police, on which 
the Court acted, that composition should 
not be allowed. 

One of the main contention of the Dis- 
trict Magistrate is that the action of the 
Magistrate in writing to the District Super- 
intendent of Police was perfectly proper 
and the consultation with the Police impera- 
tive, as the offence was non-cognizable, and 
the prosecution was by the Orown. Pratap 
Singh v. Crown (1), does not lay down that 
the prosecution in a non-cognizable case 
is prohibited from protesting against a 
proposed composition of the offence. It 
was there pointed out that a Magistrate 
cannot surrender the discretion which vests 
in him to any other Court or to any outsider 
agency. Allowing acase to be compound- 
ed isa judicial act, and any argument 
whether composition should be allowed or 
no, must be addressed to the Magistrate in 
open OUourt either by the prosecuting 
Oounsel or the Prosecuting Inspector on 
behalf of the Crown, or by those who desire 
the composition. It is improper to refer 
to Police authorities by means of cor- 
respondence and to arrive at a decision 
as the result of that correspondence. It 
is even more improper if the correspon- 
dence discloses, as it does in the present 
case, that the decision depended entirely on 
the view taken by the Police. 

The concluding portion of the District 
Magistrate's reply to the notice issued by 
this Court emphasizes his other main argu- 
ment thatin this particular case there was 
no evidence that the Magistrate blindly 
accepted the plea of the complainant, ù. e. 
the Orown. He says :— 

“The language used by him shows clearly that 
the Magistrate made himself responsible for the 
decision to refuse compromise. The statement of 
the Additional Sessions Judge that the Magistrate 
would have allowed the composition but for the 
objection of the District Superintendent of Police is 
not admitted; nor the statement that the Magistrate's 
memo of April 10, 1937, indicates that he left the 
matter entirely for the decision of the District 
Superintendent of Police. How can the words 
‘Forwarded tothe District Superintendent of rolice ` 
for favour of opinion’ possibly be said to indicate 
that the Magistrate left the matter entirely for the 


decision of the District Superintendent ol Police? 
They indicate the exact opposite.” 


Now, apart from tne wording of the 
Magistrate’s order, which certainly indicates 
the trend of the Magistrate's mind, the 
District Magistrate is inaccurate regarding 
the facts on which he bases his contention. 
The Magistrate’s memo of April 10, 1837, 
did not contain the words “Forwarded to 
the District Superintendent of Police for 
favour of opinion.” That was the original 
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endorsement, dated April 3, 1937, and being 
anxious to receive a reply before the hear- 
ing of the case which was fixed for April 
12, 1931, at Garhakota, the Magistrate wrote 
on April 10, 1937, to the Prosecuting In- 


spector as follows: — 


“Please let me know whether the application for 
compromise under s 420, Indian Penal Code, King 
Emperor v. Harprasad, sent to the District Superin- 
tendent of Police for permissicn has been ieceived or 
not, and whether the permission has been given 
or not, as the case is fixed for April 12, 1937, at 
Garhakota where I am proceeding to-day.” 


It is difficult to imagine a clearer indica- 
tion that the Magistrate has placed himself 
entirely in the hands of the Police in the 
matter of deciding whether he should pass 
an order allowing the compromise or no. 
It was to this communication that the 
learned Additional Sessions Judge referred 
and it implies a complete abdication on 
the part of Magistrate ofthe judicial power 
with which be has been entrusted. It is 
true that this communication itself is in 
the handwriting of a clerk to which the 
Magistrate has appended his signature, but 
the Magistrate is responsible for the contents 
of the note which he signed, and his order 
indicates also that he was prepared to 
surrender his own judgment to that of the 
Police. Had the prosecution protested 
against the proposed compromise in open 
Court, and had the Magistrate come toa 
decision after hearing both sides, there 
would have been no objection to a cone» 
sidered order; but to pass an order setting 
out his opinion that the offence was a 
minor one and would clearly be come 
poundable, but refusing to allow permis- 
sion to compound on a statement made by 
the District Superintendent of Police, 
which the Magistrate is not certain that 
he believes (as is indicated by the words 
“If it is so”), is to exegcise no discretion 
whatever and to shirk nis responsibilities 
as a Magistrate. 

I give no opinion on the merits of the 
order, had it been passed in the proper 
way. In view of the positive abandonment 
by the Magistrate of his own discretion 
to that of the District Superintendent of 
Police which, asI have already pointed out 
in Pratap Singh v. Crown (1), undermines 
confidence inthe administration of justice. 
‘IT make the Rule absolute and direct that 
the compromise be accepted and the accused 
acquitted. 


De Rule made absolute. 
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Income Tax Act (XI of 1922), ss. 27, 66, 23 (4), (2), 
22 (4)—Question of law, if can arise out of s. 27 
— Illegatity of notice, whether can be agitated with- 


in “prevented by sufficient cause’—Assessment under 
s. 23 (4)—Appeal rejected under s. 30 (1)—Question 


‘of validity of assessment under s.23 (4), if can be 


referred under s. 66—Notice under s: 23 (2)—Hapres- 
sion “or to produce or any evidence” 
scored out~Assessee directed to attend in person— 
Notice held irregular~Notice under s. 22 (4), when 
can be issued—~Notice under 3. 22 (2), if condition 
precedent —Correctness of return doubted—Valid 
notice under s. 23 (2), if tmperative—Notice under 
s. 22 (4)—Non-compliance with, by assessee —Best 


judgment assessment without notice under s. 23 (2), 


r ë è s # o © 


` af can be made—Assessee must satisfy conditions 


under s. 27—Notice under s. 23(2) invalid—Whether 


sugfictent cause for assessee not complying with notice 
under s. 22 (4). 


It cannot be said that no question of law for 


reference under s, 66, Income Tax Act, can arise 
out of a decision of an Assistant Commissioner 
dismissing an appeal against ap order under s. 27. 
The illegality of a notice, non-compliance with 
which has brought about a best judgment assessment 
can be agitated within the expression “prevented 
by sufficient cause,” 

[Usse-law discussed | i 

Where the Assistant (Jommissioner rejects an 
appeal in limine on the ground that the Proviso to 
s. 30 (i), Income Tax Act bars any appeal against 
an assessment under s. 23(4), the question whether 
an assessment under s. 23 (4) is valid or not is not 
a question of law and cannot be made the subject 
of a reference to the High Court. ([p. 356, col. 2; p. 
327, coL 1.) 

i Case-law referred to.] 

As 8. 23 (2), Income Tax Act reads, the alterna- 
tives seem to be for the benetit of the assessee 
who has got to choose as to which of the options 
he will exercise. lt is not for the Income-tax De- 
partment to choose. Where a notice under s. 23 (2) 
scores out the words, “or to produce or to cause 
to be produced any evidence on which such person 
may rely in support of the return”, and directs 
the assessee to attend in person, the notice is lrregu- 
lar. |p. 358, col. 2.] (puis 

A notice under s, 22 (4) can be issued on th 
assessee at any stage and at any time and the only 
limitation that is fixed is that the assessee must 
have been served with a notice under s. 22 (2). [P 
960, col. 1. | 

| Vase-law referred to.] 


lf the Income-tax Officer had reached the frame 
of mind when he has reason to believe that the 
return made ander s, ¥Z was incorrect Or incomplete, 
he 1s bound to issue u valid notice under s. 28 (2). 
But notice under s. Y3 (2) is not a condition precedent 
to making a best judgment assessment under S. 23 (4), 
whee the assessee has failed to comply with all the 
terms of a notice issued under s, 22 (4). [p. 360, col- z.1 

The assesses must satisfy the conditions Jala 
down in s. 27 in connection with that particular 
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notice, non-compliance with which brought about the 
best judgment assessment. [p. 362, col. 1.] 

| Where an Income-tax Officer who was bound to 
issue a valid notice under s, 23 (2), issues a notice 
which is not valid, it must be deemed that no notice 
under s.23 (2) was issued to the assesses and to 
that extent the Income-tax Officer was in default and 
the assessee will also be in default if he fails 
to comply with the terms of a notice under s. 22 
(4), but he can very well say that as the imperative 
notice under s. z3 (2) was not issued to him, he 
Could ignore the notice issued under s. 22 (4). and 
In that sense was prevented by sufficient cause 
from complying with that notice. [ab2d.] 

Messrs. S. K, Dar, M. N. Agarwala and 
Brij Lal Gupta, for the Applicant. 

Mr. K. Verma, for the Opposite Party. 

Order.—T his is a reference under s. 66 
(3); Income Tax Act, XI of 1922. The pro- 
ceedings in connection with which the 
reference arose were proceedings under 
8.27 of the Act and the assessment year 
was the year 1932-33 ending with Chait 
1989. The assesses was one Lala Ramji 
Das who was a banker and carried on 
money-lending business on an extensive 
scale. He maintained his accounts by the 
year ending on Chait 15, which corres- 
ponds roughly with the financial year. 
The previous year or the accounting year 
would, in the present case, end with Chait 
15, 1988. 

When the assessment began, Ramji Das 
was alive, but he died on April 9, 1933, 
and the application under s. 27 which was 
submitted by Ramji Das, was continued 
by his widow Musammat Rajmani Devi. 
The Income-tax Officer dismissed the ap- 
plication under s. 27 on April 13, 1934, and 
an appeal against the said decision was 
dismissed by the Assistant Oommissioner 
on July 24, 1934. On August 27, 1934, the 
assessee filed a combined application for 
review and reference to the High Uourt. 
On October 8, 1934, the learned Commis- 
sioner refused to state a case and on the 
application for review, he remitted certain 
issues to the Income-tax Officer. We are 
not concerned in the present proceeding 
with the result of the application for review. 
The assessee then filed an application in 
the High Court praying that we should 
require the Commissioner to state a case 
under s. 66 (3) of the Act. By our order 
dated February 27, 1936, we required the 
Commissioner ‘to state a case and formulat- 
ed three questions of law. We mentioned 
then that the only matter which we had to 
decide at that stage was whether a ques- 
tion of law arose out of the decision of the 
Assistant Commissioner, and we were of 
the opinion that the three questions formu- 
lated by us did arise and we did not 
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agree with the opinion of the Commis- 
sioner that no question of law arose 
although Counsel for the Department also 
pressed that point before us even at that 
stage. 

The learned Commissioner has now 
stated a case and has referred the three 
questions of law which we had ourselves 
formulated, but once more he has lodged a 
mild protest questioning our jurisdiction in 
requiring him to state a case under s. 66 
(3), for he is still of the opinion that a 
Question of law did not arise. He thinks 
that a question of law is foreign to an 
appeal pending before the Assistant 
Commissioner against an adverse order 
passed by an Income-tax Officer under s. 27. 
He says : 

“The expression ‘prevented by sufficient cause’ in 
s. 27 involves some definite active cause, making 
compliance with a notice impossible and not a 
passive cause such as the opinion that compliance 


is not obligatory because of rights supposed to be 
secured under the Act.” 


This means that if an applicant wishes to 
submit that he was prevented by sufficient 
cause from complying with the terms ofa 
notice, the applicant must allege and prove 
some such fact as illness or accident, etc., 
and a decision on this point would obviously 
be a decision on a question of fact. The 
learned Commissioner is further of the 
Opinion that it is not possible for, an appli- 
cant to say that he was prevented by suffi- 
cient cause from complying with the notice 
because the notice was illegal. We may 
state at the very outset that we cannot agree 
with the general proposition thatit is not 
possible to evolve a question of law out of 
the Various circumstances mentioned in s. 27 
of the Act. 

lt now remains to discuss a few decisions 
of some of the High Courts on which 
reliance has been placed by the learned 
Commissioner. They are the cases in Jot 
Ram Sher Singh v. Commisstoner of Intome- 
tax (1), Mohan Lal-Hardeo Das v. Commis- 
sioner of Income-tax, B. œ O. (2), Abdul 
Bari v. Commissioner of Income-tax, Burma 
(3) and A, K. R.P. L. A. Chettyar Firm v. 
Commissioner of Income-tax (4) In Jot 
Ram-Sher Singh v. Commissioner of Income- 
tax (1) the matter that was directly decided 
by this Court was that a question whether 
an assessment under s. 23 (4) is valid or 


(1) (1934) A L J 274; 150 Ind. Cas. 197; A I R 1934 
All. 559; 56 A 933; 71 TO 173; 6 R A 1045. 

(2) (1930) 5 I T C 62, 

(3) 9 R 281; 133 Ind, Cas. 81; A I R 1931 Rang. 194; 
5 1 T O 352; Ind. Rul, (1931) Rang. 225 (F B), 

(4) 9 R 25; 132 Ind. Oas. 718; A I R 1931 Rang. 
98; 5 I T O 187; Ind, Rul, (1931) Rang, 206, 
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not is not a question of law that arises or 


can arise out of an order ofthe Assistant: 


Commissioner passed under s. 31, and con- 
sequently such a question cannot be made 
the ground for an order by the High Court 
under s. 66 (3) requiring the Commissioner 
to state a case and, therefore, that case is 
not of any help to the point that we are at 
present considering. The learned Commis- 
sioner, however, has made reference to a 
certain passage occurring at p. 277* of the 
Allahabad Law Journal Reports. The 
passage is: 

“A refusal to make a fresh assessment under 
s. 27 can proceed only on the-ground that the 
assesses was nob prevented by any sufficient cause 
From complying with the notice under s. 22 or g. 23, 
If any question of law arises from such refusal, it 
can certainly be the subject of reference under the 
orders of the High Court. But any question 
of law which arises from the best judgment 
assessment ‘sought to be set aside by an application 


Sa s. 27 cannot fall within the purview of 
S. 


From the words which we have under- 
lined [italicized] itis clear that the learned 
Judge was of tne opinion that a question of 
law can arise from a refusal by the Income- 
tax Officer tO cancel an assessment under 
s. 27 of the Act. This case, therefore, does 
. not, in any way, support the opinion of the 

Commissioner. The Patna case also has 
no bearing on the present matter, for all 
that was decided in that case was that 
where an application unders. 27, Income 
Tax Act, to re-open an assessment under 
s. 23 (4) for failure to produce account 
books called for under s. 22 (4) was dis- 
missed by the Income-tax Officer and an 
appeal, therefrom was rejected by the 
Assistant Commissioner, such questions 
alone within the terms of s. 27 of the Act, 
which could have been taken on the appeal 
before the Assistant Commissioner, could be 
raised on a reference to the High Court 
under s. 66 and not questions regarding 
the assessment under s.23 (4) which is not 
appealable under s. 30 (1) Proviso. It 
would thus appear that all that was decided 
in this case was that as the assessment 
under s. 23 (4) was not appealable, no 
question regarding such assessment could 
be raised in proceedings under s. 27 and it 
was not decided as a general proposition 
that no question of law could arise in pro- 
ceedings under s. 27, On the contrary, the 
case decides that certain questions may 
form the subject of a reference under s. 66. 
The same muy be said about the case in 
Abdul Bari v. Commissioner of Income-tax, 
Burma (8). Here also the question that 

*Page of (1934) A. L. J.—[Ed.] 
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was directly decided was that no question 
of law arises out of the Assistant Commis- 
sioner's order in an appeal against a best 
judgment assessment because of the Proviso 
tos. 30 (1) and in the body of the judgment 
Page, C. J., observed : ; 

“Under s. 27, however, the Income-tax Officer has 
to determine whether the assessee was prevented bye 
sufficient cause from complying with the require- 
ments of the law as set out in s. 27. That is 
essentially a question of fact and not of law.” 

We also agree that in the majority of 
cases, no question of law would ordinarily 
arise out of the decision of an Assistant 
Comunissionor dismissing an appeal against 
an order of the Income-tax Officer under 
s. 27, but we are not prepared to subscribe 
to the view that no question of law can 
ever arise in such a matter and that theille- 
gality of a notice non-compliance with which 
has brought about a best judgment assess- 
ment, cannot be agitated within the expres- 
sion ‘prevented by sufficient cause”. We 
have left for the last the consideration of the 
case reported in A. K. R. P. L. A. Chetiyar 
Firm v, Commissioner of Income-tax (4). 
The facts of the case are not stated at length 
in the reports, but the learned Judges ob- 
served as follows: 

“The order of March 28, 1930, was made in an 
appeal under s. 380 (1) from a refusal of the 
Income-tax Officer under s. 27 to cancel the as- 
sessment and proceed with a fresh assessment 
apon the ground that he was not satisfied that 
there was sufficient cause shown by the assessee 
preventing him from producing the Shan States 
accounts pursuunt to the notice duly served on 
him in that behalf under s. 22 (4). In such 
an appeal the question whether the assessment 
was properly made or not was immaterial...... ead 


So tar there is nothing which militates 
against the view that we are taking, but the 
jJearned Judges proceed and observe : 


“and it was equally immaterial whether the notice, 
which admittedly was served upon the assessee, 


calling upon him to produce the Shan States 
accounts, was valid or not.” 


This last passage, standing in the cryptic 
form in which it stands, undoubtedly favours 
the view taken by the Commissioner, and 
if it implies thats the question about the 
validity of a notice can never, ja any form, 
as the basis of any allegation within the 
purview of s. 27, become the subject of a 
reference under s. 66 out of the appellate 
order of the Assistant Commissioner, then 
we respectfully beg to dissent from it. On 
the authority of the cases meutioned above 
including the Allahabad case, it is well 
settled tnat where the Assistant Commis- 
sioner rejects an appeal in limine on the 
ground that the Proviso to s. 30 (1) bars 
any appeal against an assessment unde! 
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s. 23 (4), the question whether an assess- 


ment under s. 23 (4) is valid or not is not: 


a question of law and cannot be made the 
subject of a reference to the High Court. 
It may be further mentioned that the 
Proviso to s. 30:1) bars not only an appeal 
. against an assessment made under sub- 
S. 4 of s. 23 but an appeal against an 
assessment under that sub-section read 
with 8.27, and in the two Rangoon cases 
mentioned above, although the cases arose 
out of the proceedings under s. 27, pointed 
reference was made to the Proviso to 
s. 30-(1) of the Act, and it may be that 
in those two cases the appeal against the 
decision of the Income-tax Officer under 
8.27 was dismissed by the Assistant Com- 
missioner under the Proviso tos. 30 (1). 
If that is so, then obviously no question of 
law can arise and the decision would be 
in line with the decision of the Allahabad 
High Court in Jot Ram-Sher Singh v. 
Commissioner of Income-tazx (1). 

We may, however, mention that under 
8. 65 a reference can be made in connection 
- with any question of law arising out of an 
appellate order passed by the Assistant 
Commissioner under s. 31. A perusal of 
s.d] makes it quite clear that an appeal 
does lie under that section to the Assistant 
Commissioner from an order of the In- 
come-tax Officer refusing to make a fresh 
assessment under s. 27 and the Assistant 
Commissioner may confirm such order or 
cancel it and direct the Income-tax Officer 
to make afresh assessment. If, therefore, 
any question of law ean arise out of the 
appellate order of the Assistant Commis- 
sioner, we fail tosee why such a question 
cannot be made the subject of a reference 
under s. 65. If, however, after having 
cancelied an assessment under s. 27 the 
Income-tax Officer proceeds to make a 
fresh assessment, he has under s. 27 to 
make it in accordance with the provisions 
of s. 23, and if while making this fresh 
assessment he has once more to invoke 
the aid of s. 23 (4) because of any default 
made by the assessee and an appeal is 
filed against that order, then the Assistant 
Commissioner would be entitled to reject 
the appeal in limine under the Proviso 
to s. 30 (1), and on the authorities men- 
tioned, it would not be possible to argue 
that any question of law arises out of the 
order of the Assistant Commissioner re- 
jecting the appeal. So far as the present 
case is concerned, it is clear that the 
Assistant Commissioner did not and could 
not reject the appeal against the s. 27 
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order passed by the Income-tax Officer 
under the Proviso to s. 30 (1), but could 
at worst only confirm the order of the 
Income tax Officer under s. 31 of the Act 
and we are of the opinion that ifa ques- 
tion of Jaw arises from the appellate order 
of the Assistant Oommissijoner, it can 
certainly be made the subject of reference 
under the orders of the High Court, and 
as a matter of faet, when we directed the 
Commissioner to state a case, we were 
of the opinion that the three questions of 
law which we formulated for the benefit 
of ihe Commissioner did arise, and we 
now propose to give our opinion on the said 
three questions which have been referred 
to us. 

It might, however, be convenient to 
state a few facts in order to appreciate 
the questions. In the course of the assess- 
ment year 1932-33 ending with Chait 15, 
1989, a notice under s. 22 (2) for the 
filing of a return was issued on April 1, 
1932. After some extensions, with which 
we are not concerned, the return was sub- 
mitted on September 3, 1932. On October 
15, 1932, the Income-tax Officer issued 
two separate notices, one under s. 22 (4) 
for the production of accounts anta second 
under s. 23 (2) requiring the assessee to 
attend in person. The date fixed for the 
compliance of the above two notices was 
October 20, 1932. The assessee appeared 
on October 20, 1932, and produced certain 
books. From that date till about Decem- 
ber 22, 1932, the accounts were secruti- 
nised and witnesses were examined. The 
Income-tax Officer came to the conclusion 
that all the account books required in pur- 
suance of the notice under s. 22/4) were 
not produced and the assessee’s explana- 
tion for their non-production was unsatis- 
factory. He therefore thought that there 
was a default which entitled him to proceed 
under s. 23 (4) and he made a best judgment 
assessment. The appeal’ against that 
judgment was rejected by the Assistant 
Commissioner, and in connection with 
proceedings under s. 27, the Commissioner 
as we have mentioned before, stated the 
present case only after a direction by us. 
The first question of law that has been 


referred to us is: 

“Was the notice under s. 23 (2) issued to the 
assessee irregular by reason of the fact that a 
wrong year was mentioned and by reason of the 
fact that the words in the printed notice ‘or to 
produce, or to cause to be there produced any 
evidence on which such person may rely in support 
of the return’ were scored out?” 


On October 15, 1932, a notice under 
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s. 22 (4) and another under s. 23 (2) were 
issued. Section 23 (2) says: 

“Tf the Income-tax Officer has reason to believe 
that a return made under s. 22 ig incorrect or 
incomplete, he shall serve onthe person who made 
the return a notice requiring him, ona date to be 
therein specified, either to attend at the Income- 
tax Officer's office or to produce, or to cause to be 
there produced, any evidence on which such person 
may rely in support of the return." 

The notice that was issued in the pre- 
sent case is printed at page 12 of the case. 
It is as follows: 

‘To enable me to test the correctness of the 
return made by you under s. 22 of Act XI of 1922 
for the year ending Chait Sambat 1988, I hereby 


saan you to attend in person on October 20, 


It is argued on behalf of the assessee 
that there were two irregularities in this 
notice. The first irregularity is that the 
year ending Chait Sambat 1988 was men- 
tioned, though the correct year which 
ought to have been mentioned was the 
year ending Chait Sudi 15, Sambat 1988. 
The learned Oommissioner has rightly 
pointed out that this did not, in any way, 
mislead the assesses and we might further 
montion that the assessee did appear in 
person and did not lodge any protest in 
respect of this mistake. Moreover, the 
difference is only that of fifteen days and 
the account books, such as were furnished, 
were in respect of the correct year ending 
Chait Sudi 15, Sambat 1989. The pro- 
ceedings in connection with which the 
notice was issued related to the year 
ending Chait Sudi 15, Sambat 1989, and 
these were the only proceedings pending 
at that time and the assessee knew 
perfectly well what account books he was 
required to produce. We are, therefore, of 
the opinion that this irregularity does not 
in any way Vitiate the notice. 

The other irregularity is a more serious 
irregularity, and it is that words “or to 
produce, or to cause to be there produced 
any evidence on which such person may 
rely in supportof the return” were scored 
out. The contention on behalf of the 
assessee is that out of the alternatives 
provided in s. 23 (2), itis for him and not 
for the Department to choose the alter- 
native. There are three alternatives pro- 
vided by s. 23 (2): (1) to attend at the 
Income-tax Officer's office; (2) to produce 
any evidence on which the assessee may 
rely; and (3) to cause to be there produced 
any evidence on which the assessee may 
rely. In the present case the Income-tax 
Officer did not give to the assessee the 
option of choosing any one of the three 
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alternatives but asked the assessee to 
attend the Income-tax Officer's office. The 
learned Commissioner says: 

“It is the Income-tax Officer, when he arrives at 
a certain frame of mind, who is required to give a 
notice and it is for him, I submit, to decide which 
of the alternatives he will choose. If he thinks 
that for his purposes it will be enough that the 
assessee came and explained how he had made out 
the return, there is no reason why he should 
enforce the other alternative, particularly when 
he knows that such an explanation would be 
supplemented by the accounts he had required the 
assessee under s. 22 (4) to produce, It is the 
Income-tax Officer who has,ina certain frame of 
mind, to issue the notice and the alternatives 
would appear to be intended for him.” 


There is no question of enforcing the 
other alternatives. The question is whe- 
ther ib is not the privilege of the assessee 
to choose one of the several alternatives 
provided by the section. If the contention 
of the Department were correct, then the 
word ‘either’ ought more appropriately to 
have occurred at a different place and the 
section might read as follows: “He shall 
serve on the person who made the retura 
a notice either requiring him on a date to 
be therein specified to attend...,or..” 
But as the section reads, the alternatives 
seem to be for the benefit of the assessee 
who has got to choose as to which of the 
options he will exercise. This is also more 
reasonable. The assessee has submitted 
his return and the Income-tax Officer haa 
reason to believe that the return is in- 
correct or incomplete, and although the 
Income-tax Officer may be of the opinion 
that the explanations furnished by the as- 
sessee might remove the officer's suspicion, 
yet the sssessee might feel that no amount 
of explanations furnished by him would 
remove the doubts of the officer, and it 
would be necessary for him to produce 
some eVidence in support of the return, 
and if the notice directed only the atten- 
dance of the assessee, the latter would not 
be able to produce valuable evidence. It 
may also be that the assessee might find 
it extremely inconvenient to attend in 
person and at the same time might feel 
that the officer could’ be given every satis- 
faction by the production of some evidence. 
From every point of view, we are of the 
Opinion that the law intended to give the 
options to the assessee and not to the Depart 
ment. It was contended by Mr. Verma ol 
behalf of the Department that ifthe law 
were interpreted in the way in whicb wa 
feel inclined to interpret it, the position 
would become unworkable. He said tha 
if the option were with the assessee, ther 
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under certain circumstances there could be 
no default in compliance with a notice 
under s. 23 (2) and the Income-tax Officer 
could never proceed to pass a best judg- 
ment assessment. The illustration that 
he gave was that the assessee who ad- 
mittedly keeps no accounts and whose 
calling does not necessarily involve the 
keeping of the accounts, might on a notice 
issued under s. 23- (2), decide to attend at 
vhe Income- tax Officer’s office and not to 
oroduce any evidence with the result that 
even though the Income-tax Officer may 
not be satisfied with, the explanation of 
the assessee, the Income-tax Officer would 
not be able to say that there was non-com- 
Pliance with the notice and would have to 
proceed under s. 23 (3), and in that case 
he would be compelled to accept the return 
filed by the assessee. 

There is really no substance in this con- 
tention, because first it was never intended 
that the Income-tax Officer should invoke 
the powers vested inhim unders. 23 (|), 
in the majority of cases and further if the 
assessee chooses not to produce any evi- 
dence in support of the return, it might 
really work to the detriment of the assessee, 
because then the Inceme-tax Officer might 
utilize the information which he has re- 
ceived about the income of the assessee 
and might place that information before 
the assessce and ask him to displace the 
same. The Income-tax Officer might well 
summon certain witnesses under s. 37 of 
the Act to show what the income of the 
assessee is and on the basis of that evidence 
—the assessee being given the option to 
cross-examine such witnesses—proceed to 
assess the individual on an income higher 
than stated in the return, and public reve- 
nue would not, in any way, suffer. Further, 
the same difficulties would arise if the 
option were with the officer. He might de- 
cide to ask the assessee to attend in person 
or he might decide to ask the assessee to 
: produce evidencein support ofthe return 
and in either event it is conceivable that 
the Income-tax Officer may remain un- 
satisfied, and if the Income-tax Officer knows 
that the assessee keeps no accounts, he 
“would not issuea notice under s. 22 (4) 
and he will have to proceed unders. 23 
(3). It seems tous that if the Income-tax 
Officer were the final judge in the matter 
of the alternatives, it would work great 
hardship on the assessee and the assessee 
in those cases in which the Income-tax 
Officer requires only the attendance of the 
assessee might lose the valuable right of 
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producing the evidence in support of the 
return and removing the doubts of the 
officer. Our answer to the first question is, 
therefore, in the affirmative. In view ola 
certain passage in the judgment of the 
Income-tax Officerin the s. 27 proceeding, 
it was argued that the question was only 
academic and did not really arise. The 
passage is : 

“After he had his full say and had produced all 
the evidence athis disposal,he informed me by his 
letter dated December 2?, 1932, that he did not 
want to adduce any further evidence because he 
had produced all the evidence which he wanted to 


adduce.” 

This is not at all a correct statement of 
facts and we are satisfied after what has 
been said by Counsel that the assessee did 
not produce any evidence under s. 28 (2). 

The second question that has been refer- 
red to us is : ; 

“Is the issue of a valid notice under s. 23 (2), a 


condition precedent under the circumstances of the 
present case to the making of an assessment under 


s. 23 (4)?” 

A plain reading of s. 23 (2), shows that 
under certain circumstances the issue of a 
notice under the above provision is manda- 
tory and the question is whether it was so 
mandatory under the circumstances of the 
present case. The notice starts by saying: 
“To enable me to test the correctness of 
the return made by you.” It is, therefore, 
clear thatthe Income-tax Officer had rea- 
son to believe that the return filed by the 
agsesseee was incorrect or incomplete, and 
moreover, the very fact that a notice under 
s. 23 (2), was issued shows that the Income- 
tax Officer had reached that frame of mind 
when he was not satisfied with the correct- 
ness of the assessee's return. The law pro- 
vides that if that frame of mind has been 
reached, the Income-tax Officer shall serve 
on the person who made the return a 
certain kindof notice. There can, there- 
fore, be no doubt that under the circum- 
stances of the present case a notice under 
s. 23 (2), was imperative. In the case in 
Muhammad Hayat-Haji Muhammad v. 
Commissioner of Income-tax (5), Shadi Lal, 
O. J. at p. 134* observed as follows : 

“If he, however, considers the return to be incor- 
rect or incomplete, he has no authority to reject it 
and to make the assessment to the best of his judg- 
ment ashe is entitled to do when no return is made. 
He must give the assesses an opportunity to prove 
the accuracy and completeness of the return made 
by him and he is, therefore, enjoined by s. 23, 


ub-s. (2), to serve gn the latter a notice requiring 
him ani to appear at the office of the Income- 


5) 12 Lah. 120; 131 Ind. Oas. 81; A I R 1931 Lab. 
87. to P1 R363 Ind. Rul. (1931) Lah. 353 (F B). 


¥Page of 13 Lah.—|Ed.] ; 
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tax Officer, or to produce, or to cause to be produced, 
evidence in support of his return” 

A clear injunction is laid on the officer 
and the injunction must be obeyed. In 
connection with the first question, we were 
of the opinion, that the notice that was 
issued in the present case under s. 23 (2), 
was an irregular and invalid notice and, 
as such, the notice was no notice at all, 
and for all practical purposes the position 
is that no notice under s. 23 (2), was issued 
to the assesses. It is, however, argued that 
although a valid notice under s. 23 (9), 
was necessary in the present case, it is not 
a condition precedent to the making of an 
assessment under s. 23 (4), and it is said 
that an assessment under s. 23 (4), can be 
made in the present case because of a de- 
fault in the compliance ‘with the notice 
under s. 22 (4). 


It is now well settled on the authorities. 


of several High Courts in India that a 
notice under s. 22 (4), can be issued on the 
assessee at any stage and at any time and 
the only limitation that is fixed is that 
the assessee must have been served with 
a notice under s. 22 (2), see the cases in 
In re Pallumal-Bhola Nath (6), Ramaswami 
Chettiar v. Commissioner of Income-tax, 
' Madras (7), Muhammad Hayat-Haji 
Muhammad v. Commissioner of Income- 
tax (5) In re Harmukhrai. Dulichand 
(8) and Ram Khelawan Ugam Lal v. Com- 
missioner of Income-tax (9). Some of the 
above cases also lay down that a combined 
notice under s. 22 (4) and 23 (2), can be 
issued after an assessee has made a return, 
and it was held in In re Harmukhrai Duli- 
chand (8), that where an assessee had made 
areturn in compliance with a notice under 
s. 22 (2) and thereafter, a notice has been 
served upon him under s. 23 (2) and also 
a notice under s. 22 (4) and the assesses 
bas complied with the terms of the notice 
under s. 23 (2), by producing the evidence 
upon which he relies but has failed to 
comply with the notice unders. 22 (4), to 
produce account books, the Income-tax 
Officer is entitled to make an assessment 
under s. 23 (4), for failure to comply with 
‘the notice under s. 22 (4), and a somewhat 
similar view was held in the case reported 

(6) (1933) A I, J 1474; 146 Ind Gas, 759; 55 A £03; 
AIR 1933 All. 541; 6 R A 324. 


(7) 52 M 194: 116 Ind, Oas. 566; A I R 1929 Mad. 60: 
99 1; W 273; 56 M L J 141; Ind. Rul. (1929) Mad. 


566. 
(8) 56.0 39; 114 Tnd, Oas. 90; A I R 1928 Cal. 587; 
32 WN 710;1L T 40 © 169; Ind. Rul. (1929) Oal 


186. 
(9) 7 Pat, 652; 114 Ind. Cas, 211: A I R 1928 Pat. 
529: 9 P L T 653; Ind. Rul. (1929) Pat. 131. 
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in Ramaswami Chettiar v. Commissioner of 
Income-tax, Madras (7). It is, therefore, 
argued on behalf of the Department that 
the defaults mentioned in s. 23 (4', are in- 
dependent defaults and any one of them. 
would entitle the Income-tax Officer to make 
an assessment to the best of his judgment, 
and although in the present case the notice 
under s. 23 (2), may be held to be invalid 
or irregular, there was a non-compliance 
with the notice under s. 22 (4) and the Tn- 
come-tax Officer was entitled to proceed 
under s. 23 (4). . 

It must, however, be remembered that in ~ 
the cases to which reference has been made 
the notice that was issued under s. 23 (2), 
was a valid andalegal notice and there 
was a compliance with the said notice, but 
there was a non-compliance with the notice 
under s. 22 (4) and, therefore, the Income- 
tax-Officer could proceed under s. 23 (4). In 
the present case the contention on behalf 
of the assesses is that because the Income- 
tax Officer had reached the frame of mind 
when he had reason to believe that the re- 
turn made under s. 22, was incorrect or 
incomplete, he was bound to issue a valid 
notice unders. 23 (2),and as this manda- 
tory notice was not issued, the officer could 
not proceed to make the best judgment 
assessment on failure of compliance with 
notice under s. 22 (4), because if a valid 
notice had been issued under s. 23 (2), the 
assessee might have removed the suspi- 
cions of the officer and might have satisfied 
him that his return was correct and complete, 
and it would be a great hardshipif a best 
judgment assessment was made tinder s. 23 
(4), because of a non-compliance with the no- 
tice to produce accounts when such accounts. 
were in reality not necessary for the pur- 
pose of checking the return. ` There is some 
forcein this contention, and to a certain 
extent, it is supported by a dictum of Ran- 
kin, O. J. in the case reported in In the 
matter of Sadaram Puranchand (10), where 
the learned Chief Justice at p. 731* 
observes : ; 


“But I do not think that it was ever intended . 


by the Act that failure to produce books, prior to 
the filing of a return, should deprive the assesses 
of his right to have the return duly and properly 
inquired into. A return which by s. 22, is to be 
deemed to be a return made in due time cannot be 
treated as still-born because of a previous failure 
to comply with a notice under 8. 22 (4).” a 
Reliance is also placed on the case in 


In the matter of Kajori Mal Kalyan Mal 


(10) A I R1931 Oal. 729; 134 Ind. Oas. 1275; Ind 
Rul. (1932) Cal. 59 (S B). - 


*Page of A. I. R. 1931 Oal.—[Ed.} 
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(11). where the assessee had not not 
filed a return in pursuance of a 
notice under s. 22 (2), nor had submitted 
his account books in pursuanceof a notice 
under s. 22 (4) and the Income-tax Officer 
had proceeded under the provisions of 
s. 23 (4) and his application under s. 27 
‘of the Act was rejected by the Income-tax 
Officer and the Assistant Commissioner. 
A reference was then made to the High 
Court and the learned Judges held that 
it was open to the High Oourt to formulate 
questions of law that really arose in a case 
and to answer them for the benefit of the 
Commissioner and the parties, and the 
fresh question of law that was formulated 
by the High Court was to the following 
effect: ‘Was the assessee prevented by 
sufficient cause from making the return 
required bys. 22?" 

The answer that was given was that 
under s. 22 (2) the MIncome-tax Officer 
must give the proposed assessee at least 30 
days’ time within which to file a return. If 
this minimum is denied, the notice becomes 
entirely illegal and no subsequent exten- 
sions of time will cure the defect that 
initially lay in the notice issued. It will 
be observed that in this Allahabad case 
there was a non-compliance with a notice 
under s. 22(4), but as the initial notice 
under s. 22 (2) wasan irregular notice, the 
learned Judges held that there could pos- 
sibly be no valid assessment of income-tax 
under s. 23 (4). The phraseology of 
5, 23 (2) suggests that under the circum- 
stances of the present case a valid notice 
under s. 23 (2) was imperative, but the 
phraseology of s. 23 (4) suggests that per- 
haps the Income-tax Officer could proceed 
to make a best judgment assessment 
because of the failure to comply with all 
the terms of a notice issued under s. 22 (4). 
Our answer to the second question is that 
although the issue of a valid notice under 
s. 23 (2) was not a condition precedent 
under the circumstances of the present 
case to the making of an assessment under 
s. 23 (4), the issue of such a valid notice 
was imperative, and this opinion of ours 
will have a bearing on the answer to ques- 
tion No. 3. Question No. 3 runs as follows : 

“If the issue of the above notice ig a condition 
precedent, is an assessee justified in disobeying a 
notice under s. 22 (4) and can he be said to be 


prevented by sufficient cause from complying with 
the said notice ?" 


The meaning of the question is fairly 
clear, but in view of our answer to the 


(11) A IR 1930 All. 209; 122 Ind. Cas, 741; (1930) 
ALJ 78; Ind. Ral, (1930) All. 293, 
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second question the third question migat 
be re-framed as follows : 

“Whether the issue of the above notice 
is a condition precedent under the circum- 
stances of the present case to the making 
of an assessment under s. 23 (4) or not 
was the assessee justified in disobeying a 
nolice under s. 22 (4) and can he be said 
to have been prevented by sufficient cause 
under s. 27 from complying with the said 
notice ?” 

This necessitates an interpretation of 
s. 27 of the Act which for the purpose of 
the present case might be deemed to read 
as follows : 

“Where an assessee within one month from the 
service of a notice of demand issued as hereinafter 
provided satisfies the Income-tax Officer that he 
was prevented by sufficient cause from making the 
return required by s. 22, or that he did not receive 
the notice issued under sub-s. (4) of s. 22 or sub- 
s:(2) of s. 23, or that he had not a reasonable 
opportunity to comply, or was prevented by suffi- 
cient cause from complying with the terms of the 
last-mentioned notices, the Income-tax Officer shall 
cancel the assessment and proceed to make a fresh 


assessment in accordance with the provisions of 
a. 23," 


It would thus appear that the assessee, 
in order to succeed under s. 27 has got to 
establish any one of the following condi- 
tions: (1) he was prevented by sufficient 
cause from making the return required by 
s. 22, (2) he did not receive the notice 
issued under sub-s. 4 of s. 22 ; (3) he did 
not rec@ive the notice issued under sub<-s. 
2 of s. 23; (4) be had not a reasonable 
opportunity to comply with the terms of 
the last-mentioned notices, or (5) he was 
prevented by sufficient cause from comply- 
ing with the terms of the last-mentioned 
notices. It is contended on behalf of the 
assessee that the notice issued under 
s. 23 (2) in the present case was an illegal 
notice and therefore it is tantamount to 
the non-receipt of such a notice and there- 
fore he has established condition No. 3. 
There is some force in this contention and 
as the s. 27 reads, it might be argued that 
on the establishment of any one’ of the 
conditions mentioned in s. 27, the Income- 
Tax Officer has to cancel the assessment 
and has to prozeed to make a fresh assess- 
ment. The argament oa behalf of the 
Department, however, is thats. 27 is uti- 
lized by the assessee when there has been 
a best judgment assessment, and one has 
got to see -as to what the default was 
which brought about the best judgment 
assessment and the assessee has got to 
satisfy that that default can be condoned 
either because the notice in connection 


302 
with which the default was made was not 
received or that he had no _ reasonable 
opportunity to comply with that notice or 
that he wag prevented by sufficient cause 
from complying with that notice. In the 
present case the default was in connection 
with the notice under s. 2% (4) and the 
agsessee has therefore to satisfy that that 
notice was not received or that he had no 
reasonable opportunity to eemply with 
that notice or that he was prevented by 
sufficient cause from complying with that 
notice. Althcugh, perhaps, according to 
the wording of the section, there is some 
force in the contention of the assessee, 
yet ib is more reasonable to accede to the 
argument of the Department and to hold 
that the assessee must satisfy the condi- 
tions laid down in s. 27 in connection 
with that particular notice, non-compliance 
with which brought about the best judgment 
assessment. 

We have already held in connection 
with the preliminary objecticn raised by 
the learned Commissioner that a question 
of law can arise in a matter like this, and 
in the case reported ‘in In the matter of 
Sadaram Puranchand (10), the learned 
Chief Jutice after narrating the facts of 
the case observed :. 

“I am prepared to hold as a matter of law that 
he (the Income-tax Officer) did not give to the 
assesses such reasonable opportunity as the Act 
requires to produce their evidence in support of their 
return.” 

In the present case we have already 
held that the notice under s. 23 (2; was 
an illegal notice and we have also held that 
the Income-T'ax Officer was bound to issue 
a valid notice under s. 23 (2). It must, 
tterefore, be deemed that no notice under 
s. 23 (2) was issued to the assessee and 
to that extent the Income-tax Officer was 
in default. The assessee was also in 
. default in having failed to comply with 
the terms of a notice unders. 22 (4), but 
he can very well say that as the impera- 
tive notice under s. 23 (2) was not issued 
to him, he could ignore the notice issued 
under s. 22 (4), and in that sense, was pre- 
vented by sufficient cause from comply- 
ing with that notice. Whether a valid 
notice under s. 23 (2) was a  conditicn 
precedent cr whether it was only impera- 
tive under the circumstances of the pre- 
sent case, it is clear that the assessee was 
denied a valuable right and he was, there- 
fore, prevented by sufficient cause from 
complying with the notice issued under 
s. 22 (4), and this is our answer to the 
third question. A copy of our judgment 
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will bs sent to the learned Commissioner 
under the seal of the Court and the signa- 
ture of the Registrar. Tha. assessee js 
entitled to his costs as certified. Counsel 
for the department is entitled to Rs. 500 
as his fees. Six weeks are allowed to him 
to file the certificate. : 
D. Order accordingly. 
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Limitation Act IX of 1908), s. 20—Admission by 
promisor of part payment—Onus that admission 
was untrue~On whom lies—Payment, when should 
be made to come under s. 20—Acknowledgment after- 
wards— Sufficiency of-—Muhammadan Law—Guar- 
dianship—Brother, if legal guardian of minor sisters 
—Such brother, if can bind sisters by execution of 
hand-note—Purdanashin lady — Transactions by— 
Liability under, 

An admission made by the promisor on the back 
of the pro-note to the effect that a part-payment was 
made by him on a particular date, must be presum- 
ed to be true for it has been said that whata man 
admits tobe true must reasonably be presumed to 
be so. This admission shifts the burden on the 
makers of showing that this admission was untrue 
in fact or wasmade under circumstances which did 
not make the admission binding on them. Chandra 
Kunwar v. Narpat Singh 3), followed. |p. 364, col, 2.] 

It is true that the payment has to be made with- 
in the prescribed period, but the Limitation Act 
does not provide thatthe acknowledgment is to be 
made within that period. It is the payment and 
not the acknowledgment, which extends the period 
of limitation. The acknowledgment is merely a 
matter of evidence, and provided it is signed before 
the suit is commenced, that is sufficient. Venkata. 
subba v. Appasundram (6), Vishwanath Raghunath 
v Mahadeo Rajaram (1) and Lal Singh v. Gulab Rai 
(8), followed. [p. 366, col. 1] 

Under Muhammadan Law the brother is not a 
legal guardian, Though a defacto guardian of hig 
minor sisters hecannot bind them by execution ofa 
hand-note even if it be in respect of a debt which 
their father owed. Imambandi v. Haji Mutsaddi 
(1) and Mata Din v. Ahmad Ali (2), relied on. 

Before a purdanashin lady can be fixed with liabi- 
lity with respect to a transaction in which she has 
entered, it must be shown affirmatively that the 
document was explained to her and that she had full 
knowledge of the import of the transaction into 
which she was entering. Sudisht Lal v. Sheo 
Barat Koer (9) and Kundan Lal v. Musharafi Begum 
(10), relied on. [p. 366, col, 2.| 
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D. N. Mitter, J—This is an appeal by 
the defendants from a decision of the Sub- 
ordinate Judge of Dacca, dated February 27, 
1935, by which he decreed the suit of the 
plaintiff-respondent for recovery of money. 
The decree was not for the full amount 
claimed but for an amount less by Rs. 2,045 
than what was claimed in the plaint. 
In order to understand the points in con- 
troversy in the present appeal, the 
. following relevant facts need be briefly 
stated. It appears that one Moinuddin 
Haji borrowed a certain amount of money 
from the plaintiff. He died on Septem- 
ber 14, 1926. He died leaving behind him 
surviving eight heirs according to the 
Muhammadan Law. The heirs were his 
three sons who are defendants Nos. 1, 2 
and 3 in the suit, his two adult daughters 
who are defendants Nos. 4 and 5, his two 
minor daughters who are defendants Nos. 6 
and 7 and his widow who is defendant No. 8 
in the suit. Within seven days of the 
death of the Haji, on September 21, 1926, 
his adult heirs are said to have executed 
the hand-note on which the present suit is 
based and the minors joined in the execu- 
tion of the same through their brother. 
The present suit was instituted for reco- 
very of the sum due on this hand-note 
with interest on December 21, 1933. 

The defences to the suit, so far as they 
have been stated to us, were first, that 
the promissory note wasa result of mis- 
representation that a sum of about Rs. 7,500 
was due from the Haji whereas asa mat- 
ter of fact that Haji did not borrow that 
sum. On this point the finding of the 
Court below is that there was no mis- 
representation and the money was due. 
The second defence taken was the defence 
of limitation and the third defence which 
concerns the two minor defendants Nos. 6 
and 7 was that the hand-note was not 
binding on them seeing that it was execut- 
ed by their brother, who was not a 
guardian under the Muhammadan Law 
as governing the Sunni Muhammadans. A 
question was also raised by way of defence 
that the payment of Rs. 100 on Bhadra 12, 
1336 B. S. corresponding to August 28, 1929, 
was never made. This question is one of 
fact with reference to the plea of limita- 
tion and was raised alsa in argument be- 
fore us. The Subordinate Judge found 
against the defendants on all these points 
raised by way of defence and he has 
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granted a decree to the plaintiff in part 
for the sum claimed less by a sum of 
Rs. 2,065. He has directed that; defen- 
dants Nos. 1 to 3 should be personally 
responsible for the said amount and the 
estate of Moinuddin in the hands of the 
other defendants would be liable for the 
amount decreed and that the decretal 
amount would carry interest at six per 
cent. per annum from date until realiza- 
tion. 

It is against this decree that the pre- 
sent appeal has been brought and the 
points which have been taken by Mr. 
Gupta, who appears for the appellants, 
may be formulated as follows: first, that 
the Subordinate Judge was not right in 
coming to the conclusion that there wag 
no misrepresentation at the time of the . 
execution of the hand-note by the heirs of 
the Haji and that he ought to have come 
to a different conclusin on the evidence 
which goes to show that the accounts were 
never looked into and that the aceounts 
which were somewhat difficult were not 
taken into account at the time of the 
execution of the hand-note. The second 
point which was raised is that the suit is 
barred by the statute of limitation seeing 
that the payment of Rs. 100 on August 28, 
1929, was not made, and if no such payment 
was made, the suit would be barred by 
the provisions of the Limitation Act. It 
was argued in the alternative that even if 
such payment was made, the payment was 
not one which could be taken into account 
having regard to the amended provisions 
of the Limitation Act to which detailed 
reference will hereafter be made. It was 
contended that in any event the decree 
against. the minor sisters, defendants Nos. 6 
and 7, could not possibly be muintained 
seeing that the hand-note was executed by 
their brother who was unauthorized under 
the Muhammadan Law to act as their 
guardian. These substantially were the 
three points which were raised before us, 
It would be convenient to take the last 
point first, namely, that which deals with 
the liability of defendants Nos. 6 and 7, 
for, we are of opinion for reasons which 
we will presently given, thatthe Subordinate 
Judge has gone wrong in this part of the 
case in saddling the liability for the hand- 
note on the said defendants. It is clear 
that brother is not a legal guardian under 
the Muhammdan Law. We have been re- 
ferred to the very useful statement of the 
law in Sir Dinshaw Mulla’s Principles of 
Muhammadan Law, Ed. 10, p. 226. In 
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Art. 262 the learned author states the 
legal guardians of the property of a minor: 

“The following persons are entitled in the order 
mentioned below to be guardians of the property 
of a minor: (1) the father; (2) the executor ap- 
pointed by the father’s will; (3) the father’s father; 
(4) the executor appointed by the will of the 
father’s father.” 

These are the four guardians who are 
legal guardians under the Muhammadan 
Law. No other relation is entitled to the 
guardianship of the property of a minor 
as of right—not- even the mother, brother 
or uncle. In the present case ib was a 
brother of the minor sisters who was 
acting with reference to the hand-note in 
question. He could not impose by any 
act of his any obligation on his sisters. 
The question as to the position of an 
unauthorized guardian who may be a 
de facto guardian was the subject of con- 
sideration by their Lordships of the Judi- 
cial Committee of the Privy Council in 
Imambandi v. Haji. Mutsaddt (1). Mr. 
Ameer Ali who delivered the judgment of 
the Judicial Committee made the following 
observations in that case which are per- 
tinent to the present controversy. He said: 

“It is perfectly clear that under Muhammadan Law 
the mother is entitled only tn the custody of the 
person of her minor child up to a certain age 
according to the sex of the child. But she is not 
the natural guardian; the father alone, or if he 
be dead, his executor (under the Sunni Law) is the 
legal guardian. The mother has no larger powers 
to deal with: her minor child's property than any 
outsider or nonrelative who happens to have 
charge for the time being of the infant. The term 
‘de focto guardian’ that has, been applied to these 
persons is misleading: It connotes the idea that 
people in charge of a child are by virtue of that 
fact invested with certain powers over the infant's 
property.” This idea is quite erroneous; and the 
judgment of the Board in Mata Din v. Ahmad Ali 
(2) clearly indicated it.” 

Then in the judgment of the Judicial 
Committee Mr. Ameer Ali quotes from a 
previous decision of the Board in which 
Lord Robson in delivering the judgment of 
the Board observed as follows: 

“It is urged on behalf of the appellant that the 
elder brothers were de facto guardians of the res- 
pondent and, as such, were entitled. to sell his 
property, provided that the sale was in order to 
pay his debts and was, therefore, necessary in his 
interest, It is difficult to see how the situation 
of an unauthorised guardian is bettered by describ- 
ing him as a defacto guardian. He may by his 
de facto guardianship, assume important responsi- 
bilities in relation to the minor's property, but he 

(1) 451 A 73; 47 Ind. Cas. 513; AIR 1918P © 
11; 450 878; 35 M LJ 422; 16 A L J 800. 2M L 
T 330; 280 Ld 409; 23C WN50;8 PL W 276; 20 
Bom, L R 1022; (1919) M W N 91; 9L W 518 (P O). 

(2) 391 A 49; 34 A 213; 13 Ind. Cas. 976;150 © 
49: 16 C W N 338, 11 M LT 145; (1912) MW N 
183; 9 AL J 215; 15 OL J 270;14 Bom, L R192; 
23 M L J 6 (F0). 
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Sa thereby clothe himself with legal powers to 
sell it.” 


And he went on to add: 

“There has been much argument in this case in 
the Courts below, and before their Lordships, as 
to whether, according to Muhammadan Law, a sale 
by a defacto guardian, if made of necessity, or 
for the payment of an ancestral debt affecting the 
minor's property, and if beneficial to the minor, 
is altogether void or merely voidable, -It is not 
necessary to decide that question in this case" 


This case is sufficient authority for the 
proposition that the brother could not 
impose any obligalion on the sisters, 3. e.s 
defendanis Nos. 6 and 7, and could not 
bind them by the execution of the hand- 
note although it may be in respect of a debt 
which their father owed to the plaintiff. 
It is said on behalf of the respondent that 
&suif was imminent aud that the brother 
who was a de facto guardian was really 
acting for the benefit of the minor sisters. 
We are not impressed by this argument 
and no case in support hereof has been 
shown. All that appears is thatthe brother 
undertook the liability on behalf of his 
sisters -when there was no sich emergent 
circumstances which would justify him in 
executing the hand-note on their behalf 
seven days after their father's death. We 
are, therefore, of opinion that these minors 
should not be saddled with liability on the 
basis cf this hand note and that the -suit 
so far as the minors are concerned must be 
dismissed as against them. 

Jt remains to consider the question of 
limitation so far as the other defendants 
are concerned. The question really turns 
on an interpretation of s. 20, Limitation 
Act, as also on the determination of the 
question of fact as to whether the payment 
of Rs. 100 on August 28, 1929, which is 
relied on for the purpose of saving limit- 
ation was really made. We have got the 
endorsement cn the hand-note signed by 
all the other defendants to the effect that 
the sum of Rs. 100 was paid on Bhadra 12, 
1336, B. S. corresponding to August 28, 
1929. Itisan admission made by all the 
other defendants except defendants. Nos, 6 
and 7 whose case has already been dealt 
with. The admission is to the effect that 
this payment was made on that particular 
date. Tais admission must be presumed 
to be true for it has been said that what a 
man admiis to be true must reasonably 
be presumed to be so. This admission 
shifts the burden on the defendants of 
showing that this admission was untrue in 
fact or was made under circumstances 
which did not make the admission binding 
on them. That that is the true legal posi- 
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tion has been laid down by their Lordships 
of the Judicial Committee of the Privy 
Council in the case which was cited to us, 
namely the case in Chandra Kunwar v. 
Narpat Singh (3), where Lord Atkinson in 
delivering the judgment of the Judicial 
Committee quoted a passage from a judg- 
ment of Parke, B, in Slatterie v, Pooley (4), 
at p. 669* to the following effect: "What 
a party himself admits to be true may 
reasonably be presumed tobe soa. Lord 
Atkinson went on to say: 

“No doubt, ina case such as this where the 
defendant isnot a party to the deeds, and there 
is, therefore, no estoppel, the party making the 
admission may give evidence to rebut this pre- 
sumption, but unless and until that is satisfac- 
torily done, the fact admitted must betaken to be 
established. The law upon the point is clear, In 
Heane v. Rogers (5), atp. 5861, Bayley, J. in deli- 
vering the judgment of the Court lays it down 
that there is no doubt but that the express admi- 
sions of a party to the suit, or admissions implied 
from hia conduct, are evidence, and strong evi- 
dence against him: but we think he is at liberty 
to prove that such admissions were mistaken or 
were untrue, and is not etsopped or concluded by 


them unless another person has been induced by 
them to alter his condition.” 


We have heard nothing in the evidence 
of the defendants to show that this admis- 
sion was made under circumstances which 
did not make the admission binding on 
them. This in our opinion, is a sufficient 
proof that payment was made of Rs. 100 
on that date. The next question which has 
been argued with reference to this point is 
that even assuming that such payment was 
made, such payment having been made 
after January 1, 1928, was not effective. 
It was argued that the payment in order to 
be effective for the purpose of saving limit- 
ation must be one which must be acknow- 
ledged either on the date of payment or, 
at any rate, before the expiry of the period 
of limitation. It becomes necessary, there- 
fore, to consider whether this contention 
is supported by the proper interpretation 
of s. 20, Limitation Act, as amended by 
Act I of 1927. The section after the amend- 
ment stands thus: 

“Where interest on a debt or legacy is, before the 
expiration of the prescribed period, paid as such 
by the person liable to pay the debt or legacy, or 
by his agent duly authorized in this behalf, or 


where part of the principal ofa debt is before the 
expiration of the prescribed period paid by the 


(3) 29 A 184; 4A LJ 102; 341 A 27; 9 Bom. LR 
fac ILO WN 321; 17 ML J 103 


(4) (1840) 6 M& W664; 1H & W 16;10L J Ex. 
8; 4 Jur, 1038:55 R R 760. 


(5) (1829) 9 B & O 577;4 M & Ry. 486. 
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debtor or by his agent duly authorized in this 
behalf, afresh period of limitation shall be com 
puted from the time when the payment was made.” 


Then follows the proviso which is im- 
portant for our present purpose : 

“Provided that save in the case of a payment of 
interest made before January l, 1928, an ac- 
knowledgment of the payment appears in the hand- 
writing of, or in a writing signed by the person 
making the payment.” $ 

it is contended that the acknowledg- 
ment of this payment must be either em- 
temporaneous with the date of the pay- 
ment or must be before the period of the 
expiry of limiltatiob. It is said by Mr. 
Gupta that unless this construction is 
adopted the result will be that it will be 
possible to revive abarred debt by a 
subsequent acknowledgment. We are un- 
able to accede to this argument on behalf 
of the appellants, for if we are to adopt 
the construction contended for by the 
appellants, we will have to import into the 
proviso to s. 20 words which do not exist 
there—we will have to import the words 
‘acknowledgment of the payment made 
on the date when the payment is made or 
made before the expiry of the period of 
limitation” into the words of the section. 
That would not be the right method of 
construing a statute. Indeed no autho- 
rity has been cited to us in support of 
this censtruction. On the other hand we 
have been referred to decisions of three 
High Courts in India to the effect that 
the acknowledgment may be even after the 
period of limitation has expired. 

The earliest case on this point is one 
from the Madras High Court, the case in 
Venkatasubba v. Appusundram (6). Sir 
Arthur Collins, ©. J. “and Shepherd, J. 
in dealing with a Letters Patent Appeal 
put the matter very clearly in a very few 
ae At p. 94* the learned Judges say 
this: 

“The section referring to s. 20 does not require 
that the writing should be made before the expira- 


tion of the period. It only requires a writing as 
the mode of proving the fact of payment.” 


It is true that this decision was given 
before the amendment of the Act in 1927; 
but we do not think that the amendment 
by introducing the word ‘acknowledgment* 
makes any substantial difference in the 
sense of the proviso. The same view has 
been adopted in Allahabad as well asin 
Bombay. In a very recent decision of the 
Bombay High Oourt in Vishwanath 
Raghunath v. Mahadeo Rajaram (7), Sir 

(6) 17 M 92. 


(7) 57 B 453; 144 Ind. Cas. 990; A I R1933 Bom, 
252; 35 Bom, L R471; 6 RB 32. 


~* Page of 17 M—[Hd.] are 
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John Beaumont, C. J. at p. 454* of the 
Teport says this: 

“Tt is true that the payment has to be made 
within the prescribed period, but the Act does not 
provide that the acknowledgment is to be made 
Within that period, It is the payment and not 
the acknowledgment, which extends the period of 
limitation, The acknowledgment is merely a 
matter of evidence, and provided it is signed 
before the suit is commenced that appears to me 
to be sufficient.” 

The same view was taken in a recent 
case in Allahabad in Lal Singh v. Gulab 
Rai (8) where Iqbal Ahmad, J. sitting 
singiy came to the same conclusion. We 
do not see any reason why we should 
dissent from these decisions as these 
decisions are in consonance with the clear 
language of the statute and the proper 
mode of interpreting the same. There is, 
therefore, no substance in this contention 
and we think that the plea of limitation 
must be overruled. It remains now to 
consider the question about the hand-note 
having been executed by misrepresentation. 
Although this point was indicated in the 
opening we do not think that Mr. Gupta 
made any serious attempt to displace the 
finding of the Subordinate Judge in this 
behalf. There is abundant evidence on 
the record which goes to show that the 
debt was actually contracted by the Haji 
and although Mr. Gupta drew our atten- 
tion to some of the items in the account, 
he did not pursue and develop the point 
which he stated at the outset with regard 
to the point of misrepresentation. We do 
not think that any case has been made 
out for displacing the finding of the lower 
Court in this behalf. | 

Another point has been made with 
reference to the purdanashin ladies, 
namely, defendants Nos. 4 and 9 and de- 
fendant No. 8 Srimati Majitan Bibi, Sri- 
mati Majedan Bibi and Srimati Maleka 
Bibi and it issaid that it has not been shown 
in this case that these three ladies did 
understand the nature of the transaction 
they were entering into at the time when 
they executed this hand-note. Our atten- 
tion’ has been drawn to the very well- 
established principle with regard to pro- 
tection which isto be given to purdanashin 
ladies in general. The rule which was 
stated in the very early case in Sudisht 
Lal v. Sheo Barat Koer (9) and has been 
reiterated over and over again till the 
recent decision of Sir George, Rankin, in 

(8) 55 A 280; 146 Ind. Cas, 510; A I R1933 All, 
363; (1933) A L J 403;6RA 306. 

(9) 7 O 245;8 I A 39; 4 Sar. 222 (PO), 
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Kundan Lal v. Musharaf Begum (10) 
is that before a purdanashin lady can be 
fixed with liability with respect to a tran- 
saction in which she has entered, it must 
be shown affirmatively that the document 
was explained to her and that she had full 
knowledge of the import of the transaction 
into waich she was entering. lt was stated 
that there was no evidence in this case 
that the document was read over and 
explained to the purdanashin defendants 
but it appears that there is evidence in 
this case of the daughter of Nandalal— 
which evidence unfortunately has not been 
printed and does not form part of the 
paper-book but which has been read over 
tous by Mr. Sen who appears for the res- 
poudent which goes clearly to show that 
the document was read over to the three 
purdanashin ladies who were behind the 
screen; and itis important in this connec- 
tion to note that the defendants—the 
purdanashin ladies, some of whom filed a 
written statement, although they denied 
that the document was read over to them 
did not choose to give their evidence either 
on commission or by appearing in Court 
in support of the statement made in their 
written defence. At p, 405, for instance, 
Majedan Bibi and others in para. 5 of 
their written defence stated this: ‘These 
defendants were never aware of the pur- 
port of the contents of the document men- 
tioned in the plaint”. It is natural enough 
to expect that these defendants would 
support this statement by their evidence 
on oath. Nothing of the kind was done, 
and in view of the unrebutted testimony 
given by Nandalal’s daughter who stated 
that the document was explained by 
Moijuddin, the eldest brother, we have 
no hesitation in coming to the cenclusion 
that the document was properly explained 
to the adult purdanashin women and 
understood by them. Besides it is impor- 
tant to note that this point was not seri- 
ously discussed in the Cours below. It 
would not be right to allow this point to 
prevail in thig Court. 

These substantially were the four points 
which were raised before us. Except the 
point about the minor sisters, namely 
defendants Nos, 6 and 7 the other points 

(10) 63 I A 320; 163 Ind, Cas. 156; A IR 1936 
P C 207; 11 Luck. 316; (1936) O LR 349; 936) A 
I, R582; 9R P C8; 400W N 1093: 2 BR 645; 71 
M LJ 151; (1936) M W N 797; (1936) O W N 611; 


(1936) A L J810; 38 Kom, L R783; 63C LJ 511; 44 
L W373 ŒO). 
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must fail. The result. is that the appeal 
will be allowed to this extent that the 
suit as against defendants Nos. 6 and 7 
will bs dismissed and the rest of the 
judgment of the Subordinate Judge will 
stand. As regards the costs, we think that 
the respondent is entitled to two-thirds of 
the costs of this appeal in view of the partial 
success of the defendants-appellants. 

The cross-objection is not pressed and 
is dismissed but without costs. 

Derbyshire, C. J.—I agree- 

N. Appeal partly allowed. 


NAGPUR HIGH COURT 
Criminal Appeal No. 24 of 1937 
April 22, 1937 

9 GRILLE AND POLLOOR, JJ. 

LATI AND OTSERS— APPELLANTS 
VETSUS 
EMPEROR—BESPONDENT 

Penal Code (Act XLV of 1860), ss. 302, 34— 
Concerted attack by several persons on deceased—Skuli 
fractured— Ribs broken and lung lacerated—Attack 
unpremeditated — Presumption — Conviction under 
s. 302 read with s. 34—Propriety of. 

Where a concerted attack is directed against the 
head of the victim which was smashed, the attack 
is made with the knowledge that the injury 
inflicted is sufficient in the ordinary course of 
nature to cause death and the offence is r.urder; and 
whether the attack is an attack by au individual 
or a concerted attack by more than c¢:.e person, 
each person will be piesumed to know the con- 
sequences of his act. It is not necessary that the 
common action should be the result of a pre- 
meditated plan, but the precise intention of the 
assailants acting in Concert is a matter of inference 
from their conduct, 

Where each assailant mercilessly belaboured a 
prostrate victim, dealing more than one blow 
on the head resulting in tractures of the skull 
and breaking of ribs with laceration of a lung 
anda kidney, it is murder and not culpable 
homicide not amounting to murder on the 
part of the assailants, although it cannot be 
ascertained which of them was actually responsible 
for the particular fatal blows, and the conviction 
for murder under s. 302 read with s. 34 of the 
Penal Uode is correct, James Dowdall v. Emperor 
(1), explained and distinguished. Emperor v. Ram 
Niwas (2), Emperor v, Sipahi Singh (3) and Queen 
v. Gour Chander Das (4), 1elied on. 

Or. A. from the order of the Court of the 
Sessions Judge, Kaipur, dated January 9, 
1937, in Sessions ‘Trial No. ol of 1936. 

Judgment.—The three appellats, Latis 
Jati aud Makhan, son of Lat have been 
convicted of the murder of one Katiram 
who was the younger brother of Lali and 
and Jati. They have been sentenced under 
s. 302, read with s. 3: of the Indian renal 
Code, to transportation for life. 

he facts which are not disputed in ap- 
peal are as follows:—Lati had been working 


tati v. EMPEROR_ (NAG.) 


367 
as the village grazier in Mauza Akaltaii. 
This position, which entitled him to certain 
privileges in the matter of a grant of land 
for cultivation, also involved liabilities be- 
yond grazing the village cattle such as 
fetching water and cleaning the pots cf 
minor touring othcials. Lat aemurred at 
doi g these tasks and relinquiehed the post. 
After ettoris had been made to obtain a gra- 
zier from outside, the post was eventually 
tilled by his younger brother Ratiram, and 
this created friction in tle family ; several 
instances of the ill-feeling arising on the 
younger brother taking the elder brother's 
post aud consequent disputes in respect 
of free cultivation and grazing have been 
given. The parties all resided in separate 
houses though in the same compound, and 
on the afternoon of October 13, 1936, their 
quarrels came to a head. The deceased 
was driving some cattle back to the village 
at noon time, and Jati complained that he 
had been jostled by some of the animals and 
words passed between Jati and the de. 
ceased. Ratiram went into his house and 
when he came out to wash bis feet prepa- 
ratory to taking his meal, Jati threw a 
slone at him which hit him on the head. 
Lati with his two sons Makhan and Lakhan 
(Lakhan is not an accused in this case 
as he has absconded and cannot be traced) 
assaulted Ratiram with sticks, and Jati also 
took upa stick which was lying in the 
angan cutside his house. Lati struck the 
deceased on the head and felled him to the 
ground whereupon all the other accused 
joined in belabouring the prostrate victim 
with lathis and did not cease until the 
man was dead. The witnesses have graphi- 
cally described the incident by comparing 
the beating to the threshing of rice, 
Sunderam, the sun of the deceased, tried 
to intervene and also suslained minor in- 
juries. Heis the principal witness in tne 
vase, and the learned Counsel fur the ap- 
pellant has conceded that his account of 
what happened may be taken as substan- 
tially correct. 

Tne ground taken in appeal before us 
is that the offence was not one of murder 
and that the conviction under s. 30%, read 
with s. 34 of the Indian Penal Code, is ille- 
gal as there was no common intention to 
cause death and there was no premedita- 
tion. Jsmphasis is laid on the fact that 
s. 34 of the Code postulates a commen in- 
tention and that the learned Sessions Judge 
has siated in para. 22 of his judgment that 
‘it is evident that the accused had no in- 
tention of actually killing the deceased,” 
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It is argued, therefore, that the offence is 
really one falling under the second part 
of s. 304 of the Indian Penal Code and that 
the sentences should accordingly be reduc- 
ed. 

Reliance is placed on James Dowdall v. 
Emperor (|), a decision to which one of us 
was a party. Reliance appears to be placed 
upon a part of the head-note which reads: 

“Under s. 34 of the Indian Penal Code which 
speaks of a common intention and not to a common 
object, the intention means an intention to commit 
the crime actually committed” — 

That citation, however, is irrelevant in 
discussing the question whether in the case 
before us there was an actual intention on 
the part of the accused to cause the death 
of Ratiram. The head-note refers to the 
question whether in that case Dowdall did 
come under the provisions of s. 34, in res- 
pect of the death of the une man who died 
in the raid by Dowdall and his companions 
on a Village. Tte facts established in that 
case were that Dowdall did strike the man 
Bidhata who actually died, but that he 
was nota member of a group of persons, 
who could not be identified, who subse 
quently attacked him and dealt blows which 
resulted in his death, and in the body of the 
judgment it is stated : ; | 
mx“Section 34 speaks of a common intention and not 
a common object. The intention means an intention 
to commit the crime actually committed, namely, 
the joint attack on Bidhata. In the absence of 
evidence to show that Dowdall joined | in that 
particular attack, the intention of „the joint assail- 
ants could not be imputed to him. , 

The citation, therefore, has no applica- 
tion tothe present case where it is admitted 
that all the appellants joined in the attack 
on Ratiram and the attack resulted in his 
death. Further on in the case cited it 18 


stated : | 

“Now, in an unpremeditated joint attack, when 
each individual beats with a strick, anything more 
than the knowledge that their joint act in its 
cumulative effect is likely to cause death, cannot 
be imputed to them collectively, The distinction 
between the knowledge that an injury is likely to 
cause death and one that is sufficient in the ordi- 
nary course of nature to cause death is, though 
subtle, real. It is indeed a question of probabi- 
lity, which depends on the nature of the weapon 
used and the particular part of the body against 
which it is used.” ; 

The decision reached was that Bidhata’s 


death was not the result of any one direct 
injury which in the ordinary course of 
nature was sufficient to cause death, but 
thatit was due to shock which was the 
cumulative effect of various injuries ; con- 
sequently it was held that the intention 
was not to cause death or to cause such 


(1) 31 NL R215 Sup. 


LATI v. BMPEROR (NAG.) 


17810 


bodily injury as was likely to cause death, 
but that there was knowledge that the eu- 

mulative injuries were likely to cause death, 

and thatthe offence feil within the second 

part of s. 304 of the Indian Penal Code. ' 

We now turn to the injuries actualiy in- 

flicted on Ratiram. There were no less than 
five injuries on the head resulting in three” 
distinct fractures of the skull, one of which 

involved the orbital plate; the nose was 
also broken as were four ribs ; the right 
lung and the right kidney were also lace- 
rated, Apart from the fractures of the 
skull the injuries to the lung and to the- 
kidney were sufficient in the ordinary 
course of nature to cause death. Ib is thus 
seen that there was more than one’ injury 

which of itself was mortal. In these circum- 
stances it has been held in Emperor v. 
Ram Niwas (2) and Emperor v. Sipahi 

Singh (3), that where « concerted attack 
was directed against the head of the victim 
which was smashed, the attack was made 
with the knowledge that the injury inflicted 
was sufficient in the ordinary course of 
nature to cause death, aad that the offence 
was murder. Thisis an established prin- 
ciple, and, whether the attackis an attack 


“by an individual or a concerted attack by 


more than one person, each person is pre- 
sumed to know the consequence of his act. 
As far back as 1875 it was laid down in 
Queen v.Guur Chundcr Das (4), that where 
each of several persons took part in 
beating a person so as to break eighteen 
ribs and cause his deaih, each of them was 
guilty, as a principal of the murder of the 
deceased. [tis not necessary that the com- 
mon action should be the result of a pre- 
meditated plan, and in this case clearly 
there was no premeditated plan to murder 
Ratiram or even to assault him, but the 
precise intention of the assailants acting 
in concert is a matter of inference from 
their conduct. Here each assailant mereci- 
lessly belaboured a prostrate victim, deal- 
ing more’ than one blow on the head re- 
sulting in fractures of theskull and break- 
ing of ribs with laceration ofa lung and 
a kidney. ‘his is murder and not culpable 
homicide not amounting to murder on the 
part of the assailants, although it cannot 
be ascertained which of them was actually 
responsible for the particular fatal blows. 
The conduct of the assailants was so en- 
tirely merciless once the assault had begun 
Re i 506; 21 Ind Oas. 683; 11 A LJ 804; l4 Or, 


615. ; 
(3) 45 A 130; 71 Ind, Oas. 234; 20 ALJ 900; AIR 
1923 All. £8: 24 Cr LJ 106. 

(4) 24 W RS Cr, 
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that there can be no doubt as to their in- 
tention, and the conviction for murder 
under 8. 302, read with s. 34 of the Indian 
Penal Code is correct. We consider that 
the appellants have been fortunate in ac- 
cepting the major penalty for the crime. 
When the learned Sessions Judge says that 
the accused had “no intention of actually 
killing the deceased”, what he means is that 
there wasno premeditated assault for the 
purpose of killing, and on this account, he 
has passed the lessor sentence of transpor- 
tation for life. Tris clear, however, from 
his discussion of the law in the earlier 
part of the judgment that he had no doubt 
that the offence amounted to murder and 
not to culpable homicide not amounting to 
murder. The appeal fails and is dismissed. 
D. Appeal dssmissed. 
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| MADRAS HIGH COURT 
Criminal Revision Case No. 205 and 
Petition No. 193 of 1937 
July 28, 1937 
KING, J. 
In re M. 8. PONNUSWAMY AYYAR— 


PETITIONER 

Criminal Procedure Code (Act V of 1898), s. 345 
(2)—There must be pending prosecution and permis- 
sion of Court must be obtained—Composition before 
prosecution—Magistrate cannot hold inquiry into 
factum of such composition. 

Under s. 345 (2), Criminal Procedure Code, there 
must be a prosecution pending and the permission 
of the Court must be given. Any act of the parties 
done before the prosecution has begun and without 
reference to any Court cannot be a composition 
under this sub-section, and whatever may be the 
Civil rights to which it may giverise can have no 
effect on the trial, 

Where upon a prosecution by complainant under 
s. 337, Penal (ode, the accused produces during 
trial, a receipt given by the father of the complain- 
ant and alleges that the complainant had agreed 
not to prosecute him, but the complainant denies 
the payment, the Oourt cannot inquire into the 
factum of compromise alleged by one and denied by 
the other party under s, 315 (2). Naurang Rai v. 
Kidar Nath (L:, followed. Kumorasuwmy Chetty v. 
Kuppusawamt Chetty (2), distinguished, 

Or. Rev. Caso and P. from an order of 
the Oourt of the Session, Mast Tanjore at 
Negapatam, dated February 2, 1937. 

Mr. R. Swaminatha Aiyar, for the Peti- 
tioner. 

The Public Prosecutor, for the Crown. 

Order.—The petitioner here is the ac- 
cused in O. O. No. 406 of 1936 on the 


efile of the Stationary Second Class Magis- 


trate, Shiyali, and the offence which in the 
complaint he is said to have ccmmitted 
is one under s. 337, Indian Penal Code, 


lai & 48 
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which falls under s. 345 (2), Criminal 
Procedure Cede, as one compoundable with 
the permission of the Court. During the 
trial he produced a receipt said to have 
been given by the father of the com- 
plainant for the sum of Rs. 50 and alleged 
that the latter had agreed not to prosecute 
him. It was denied for the prosecution 
that any such payment was made. The 
Stationary Second Class Magistrate refused 
to take evidence on this question of fact 
on the ground that whether it were proved 
or not, the offence could not be compounded 
under s. 345 (2). In so deciding he fol- 
ae Naurang Rai v. Kidar Nath 
(1). 

On revision the learned Sessions Judge 
of East Tanjore held that this view was 
wrong, and that in normal circumstances 


‘the Stationary Second Class Magistrate 


should have followed not Neurang Rat v. 
Kidar Nath (1), but Kumaraswami Chetty 
v. Kuppuswamt Chetty (2). However as it 
was not the complainant himself in this 
case but complainant's father who is said 
to have agreed not to prosecute, his 
action cannot te recognized as a valid 
composition in view of the provision of 
8. 345 (4). 

It seems to me that both Courts have 
come to the correct final decision but that 
the reasoning of the Stationary Second 
Class Magistrate should be preferred. The 
learned Sessions Judge observes that a 
Court in Madras must follow this High 
Court instead of some other High Court 
but that is only if this High Court has 
dealt with a case exactly in point. Ku- 
maraswami Chetty v. Kuppuswami Chetty 
(2), is not exactly in point as it deals 
with offences under ss. 355 and 323, Indian 
Penal Code, both of whicn are compound- 
able under s.345 (1), Criminal Procedure 
Code, 7. e, without the requirement of any 
permission by the Court. ‘The learned Nes- 
sions Judge relies only upon asingle senten- 
ce of the judgment which issomewhat amr 
biguuusly expressed, and is actually quoted 
by the Judges of the Lahore Higa VUvurt 
in support of their owa view. ‘The Stutiou- 
ary Second Class Magistrate was quite 
right therefore in following Naurang Rar v. 
Kidar Nath (1). 

Apart irom rulings, the matter seems 
very clear on the language of the section. 
Composition under s. 345 (1) is an act of 

(1) 9 Lah. 400; AI R 1928 Lah. 232; 29 Cr. L J 585; 
109 Ind. Oas. 601; 29 PL R 510. 

(2) 41 M 685; 44 Ind. Cas, 583; A IR 1919 Mad. 879; 
19 Or. L J 359; 34 M Od 217; 7L W 274; 23M LT 
240; (1918) M WN 493, 
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the parties which required no permission. 
Nor is there any language to restrict its 
completion to any particular time. Under 
s. 345 (2), there must be a prosecution 
pending and the permission of the Court 
must be given. Any act of the parties 
done before the prcsecution has begun and 
without reference to any Court cannot be 
a composition under this sub-section, and 
whatever may be the civil rights to which 
ib may give rise can have no effect on the 
trial. For these reasons this criminal re- 
vision case is dismissed. 

AD. Revision dismissed. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 216-B cf 1934 
September 28, 1936 
Bose, J. 
KESHEORAO— APPELLANT 
VETSUS 
MULCHAND SHEKULAL AGARWAL 
AND ANOTEER— RESPONDENTS 

Civil Procedure Code Act V of 1908), 0, XXI, r. 72, 
g. 13—Right of decree-holder purchaser to set off— 
Righis of other credtors, if can be aliered—Pouer 
of Court to order rateable distributton—Order for 
rateable distributton—Whether can Le enforced by 
summary process tn execution. 

Order XXI, r. 72, Oivil Procedure Code, directs 
payment into Court of the balance of the pur- 
chase money as the normal rule. When, how- 
ever, the decree-holder is the purchaser, he is 
allowed a special indulgence. He is allowed to 
set off the amount of his decree against the sale 
price. A purchaser who has obtained this in- 
dulgence cannot take advantage of it so as to 
alter the eubstance of the transaction and alter the 
rights of other creditors, The Court must be 
regarded as holding the assets within the meaning 
of s. 73 of the Civil Procedure Code, at the time of 
the order. Consequently, it has power to order 
rateable distribution and enforce that order by 
summary process in execution. Taponidi Hor- 
danund Bharati v. Mathura Lall Bhagat (1), Madden 
v. Chappani (2) and Bindeshwari Narain Singh v. 
Raja Kirtyanand Singh Bahadur (3), relied on. 

S. O. A, from the appellate decree of the 
Court of the Additicnal District Judge, 
Yeotmul, dated August 6, 1954, in C. A. 
No. 6-B of 1934 reversing the order of the 
Sub-Judge, Second Class, Kelapur, dated 
February 15, 1934, in Execution Civil Suit 
No. 150 and 813 of 1932. l 

Mr. V. V. Kelkar with him Mr. M. k. 


Bobde, for the Appellant. 

Messrs. A. V. Wazalwar and R. K. 
Manohar, for the Respondent No. 1. 

Judgment.—he appellant Kesheorao 
obtained a decree against the second 
respondent Allauddin, in Civil Suit No. 313 
of 1932. This first 1espondent Kulchand 
also obtained a decree against the same 
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judgment-debtor in Civil Suit No. 150 of 
1933. Both the decree-holders attached the 
house around which the present dispute 
centres, in executicn of their respective 
decrees. The house was auctioned in 
execution of Kesheorao’s decree on Novem- 
ber 21, 1933, and was purchased by 
Kesbeorao himself for Rs. 260. He de- 
posited one quarter of this, namely Rs. 65 
immediately, and asked for peimission to 
set-off the balance under O. XXI; r. 72. 
Before any order could be passed on 
this, Mulchand applied for rateable dis- 
tribution. 


On January 6, 1934, the executing Court 
decided that Kesheorao was entitled to 
Rs. 132-14 by way of reteable dis'ribution 
and Mulchand to Rs. 67-140. Kesheorao 
was, therefore, ordered to deposit Rs. 67-14-0 
into Ceurt and obviously was allowed to 
set off the remainder under O. XXI, x. 72, 
although the order does not say so expressly. 
But it can hardly mean anything else, 
for Rs. 67-14-0 certainly does not represent 
three-quait rs of the purchase mcney which 
amounted io Rs. 260. Neither Rs. 67-14-0 
nor even Rs, 2-14-0, which would be the 
balance remaining after deducting Rs. 65 
already deposited, was ever paid into 
Court. 

On February 15, 19381, another Judge 
was in charge of the case and he held 
that the effect of the previous order was 
to direct Kesheorao to deposit the remain» 
ing three quarters of the purchase money 
and so decided that as this had not been 
done within 15 days, he had no option 
but to set aside the sale under O. XXI, 
r. £6 and directa re-sale. 


The lower Appellate Court set aside 
this order and held that r. 86 did not 
apply. The learned Judge allowed the set 
cfi claimed by Kesheorao and held that all 
that the order of January 6, 1934, directed 
was rateable distribution and since Kesheo- 
rao had failed to comply with it, the money 
should have been recovered from him by 
summary process. The order directing a 
re-sale was consequently set aside. | have 
now to determine which of these views is 
right. 

Order XXI, r. 72, directs payment into 
Court of the balance of the purchase money 
as the normal rule. When, however, the 
decree holder is the purchaser, he is allowed, 
a special indulgence. He is allowed to set- 
off the amount of his decree against the 
sale price. ButI respectfully agree with 
the learned Judges in Taponidi Hordanund 
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Bharati y. Mathura Lall Bhagat (1), that 
“a purchaser wno has obtained this in- 
dulgence cannot take advantage of it so 
as to alter the substance of te transac- 
tion and alter the rights of other creditors.” 
The view taken in Madden v. Chappani 
(2), is to the same effect. 

What then does the substance of the 
transaction amount to? Simply to this: 
that instead of the Court actually taking 
the money in cash from the decree-holder 
and handing it. back to him again, it 
treats this as having been done and its 
order amounts to what would be a credit 
and debit entry in a book of account. 
That being so, the Court must be regarded 
as holding the assets within the mesning 
of s. 73 of the Civil Procedure Code at the 
time of the order. Consequently it has 
power to order rateable distribution under 
s.73. This is the view taken in both the 
cases [ have cited above and has my res- 
pectful concurrence. 

What then? Bindeshwari Narain Singh 
v, kaja Kirtyanand Singh Bahadur (3), 
decides that a Court has power to enforce 
an order for rateable distribution by 
summary process in execution, and again 
‘ I respectfully agree. It follows this should 
have been donein the present case. No 
question can arise about the applicability 
of O. XXI, r. 86, for, asI have said, the 
order of January 6, 1934, was not an order 
for depositing the balance of the purchase 
money but an order exempting the decree- 
holder from the necessity of doing so 
under r. 72. Tneorder about the Rs. 67-14-0 
had nothing to do with the balance of 
the purchase money. It was an order for 
rateable distribution under s. 73, and as 
such, was enforceable by summary process 
as the lower Appellate Court holds. 

The appeal is dismissed with 
Pleader’s fee Rs. 15. 


N. Appeal dismissed. 
(1) 12 C 499. 
(2) 11 M 356. 
(3) 10 Pat, 830; 133 Ind. Cas, 166; 12 P L T 477; Ind, 
Rul, (1931) Pat, 326; A I R 1931 Pat. 359. 


RANGOON HIGH COURT 
Oriminal Revision No. 205-B of 1937 
May 17, 1937 

MACKNEY, d. 
MAUNG SHEIN AND OTHERS— APPLICANTS 
versus 
Tue KING—Oppositrg Party 
Public Gambling Act (III of 1867), s. 6—Search 
under 3. 6—Playing cards found—Denial of shop- 


keeper as to unlawful gaming—Whether sufficient to 
. prove that there was no unlawful gaming. 


here ona search under a. 6, Public Gambling 


costs. 
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Act, packets of playing cards are found in a shop, 
the mere denial of the house owner is often sufficient 
and indeed the only available proof that unlawful 
gaming was not going on in such shop, unless other 
circumstances vf the case indicate that in fact un- 
lawful gaming was going on. Must persons have in 
their houses a packet of playing cards which ir- 
evitably would be found on a search under s. 6, Public 
Gambling Act. It is, therefore, always possible for 
a malicions person to give information to an autho- 
rized officer alleging that unlawful gambling is 
going on, and thereupon the unfortunate house- 
owner is put to the trouble of proving that no unlaw- 
ful gambling was going on. 

Or. R. from an order ofthe First Addi- 
tional Magistrate, Katha, dated February 
10, 1937. 

Mr. L. H. Wellington, for the Applicants. 

Order.—Having received information 
that unlawful gaming was going on in the - 
tea shop of the applicant Maung Shein, 
the District Superintendent of Police of 
Katha issued a warrant under s. 6, 
Gambling Act, authorizing the Deputy 
Superintendent of Police to proceed to the 
tea shop and make a search thereof. In 
execution of the warrant the Deputy Super- 
intendent of Police arrived at the tea 
shop at about one o'clock in the afternoon 
in company with witnesses. It is evi- 
dence that from some point unspecified 
pefore he arrived at the tea shop, the 
Deputy Superintendent of Police U Ba 
Nyun saw some one throwing a bundle 
into the table almirah kept in the shop. 
When this almirah was searched, a bundle 
containing two complete packets of playing 
cards was discovered. One would have 
expected that if gambling had actually 
been going on at the time, U BaNyun 
would have also seen cards being rapidly 
collected and made into a bundle. There 
is also evidence that the applicants Maung 
Bala and Maung Tha Han actually left 
the shop before the search party arrived. 
As this place is a tea shop, it is very dift- 
cult to consider it as proved that these 
two persons had actually visited the tea 
shop for the purpose of taking part in 
gambling. Nothing else was found in the 
tea shop which would suggest that unlaw- 
ful gaming was going on. In the cash 
box of Maung Shein a sum of Rs. 3 odd 
was found: no more than one would have 
expected Maung Shein to have obtained 
by the transaction of his legitimate busi- 
ness. Inthe possession of Bala two one 
anna bits were found. In the possession 
of Tha Han a sum of over Rs. 4 was 
found. He was the wealthiest man of the 
party. In Ram Prasad’s possession was 
found a sum ofa little over Re. 1 and in 
Put Su's possession two ong anna bits. Ik 
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does not seem likely that very violent 
gambling had been going on and there 
is nothing to show that this money had been 
used for gambling. Itis not, therefore, ap- 
parent wilh what right it was seized. 
A person came forward to give evidence 
that on a previcus occasion he had seen 
gambling going cn in the tea shop, but 
that he did not know if ccmmission had 
been taken by Maung Shein. This evi- 
dence, of course, would not be at all relevant 
to the case. 

Two packets of cards having been found 
in the tea shop on asearch being made 
under s.6 of the Act, the presumption 
under s.7 cf tbe Act arises that the place 
was used as a common gaming houseand 
that the persons found therein were there 
present for the purpcse of gaming. Now, 
mcst perscns have in their houses a packet 
cf playing cards which inevitably would 
be found on a search under s. 6, Gambling 
Act. Itis, therefore, always possible for 
a malicious person to give informafion to 
an authorized officer alleging that unlaw- 
ful gambling is going on, and thereupon 
the unfortunale Louse-owner is putto tle 
trouble of proving that no unlawlul 
gambling was going on. It appears {tome 
that uniess other circumstances of the 
case indicate that in fact unlawful gaming 
was going on, the mere denial cf the 
house-owner would often be sufficient and 
indeed the only available proof that un: 
lawful. gaming was not going on. Here 
in the present case there is absolutely 
nothing—except the fact that the house 
was searched on a warrant issued on ine 
formation given—to show that vcnlawfal 
gaming vas gcingcn. In fact it may be 
said that the circumstances of the case 
point tothe fact that unlawful gaming 
was not goingon. In these circumstances 
I consider that it must be held, in view of 
ihe denial of the accused persons, that un- 
lawful gaming was not going on. This 
application is, therefore, allowed. The con- 
Viction and tke sentence of tte lower Court 
are set aside, the applicants will be ac- 
quitted and the fines paid by them refunded. 

D. Conviction set aside, 


NAGPUR HIGH COURT 
ivil Revision Application No. 295-B of 1935 
July 22, 1937 
PcLLcoK, J. 
KISAN GOPAL— APPLICANT 
VETSUS 
CHUNNILAL AND corners—Non-Applicants 
Succession Act(XAAIX of 1925), 8. 37C— Existence 
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of valid will—Succession certificate, if can be grant- 
ed-- Validity of will first must be considered. 

Where a deceased person has left a validly exe- 
cuted will, all her cstate vests in the executor of the 
will and no succession certificate can be granted in 
respect ofany part of her estate. The grant of such 
a succession certificate is barred by s. 370, Succes- 
sion Act, Therefore the Oourt must first decide be- 
fore granting a succession certificate, whether the 
will was validly executed, but tbis will not involve ° 
the question whether executant was entitled to dis- 
pose of the property mentioned in the will. 


C. R. App. of the order of the Court 
of the Sub-Judge, First Olass, Amroati, 


dated September 21, 1935, in Succession 
Case No. 16 of 1934. 

"Mr. J. R. Mudholkar, for ihe Appli- 
cant. 

Mr. V.K. Rajwade. for the Non-Ap- 
plicant. 


Order.—Cbunnilal, whois the non-ap- 
plicant in this Court «applied for a succes- 
sion certificate in respect of a decree 
passed in favour of Radhabai, deceased, 
whcse nephews and heir he claimed to be. 
Kisan Gopal, ncw the applicant, denied 
that Chunnilal was in any way related to 
Radhabai and claimed that in any case no 
succession certificate could be granted 
because Radhabai had left a registered will 
dated November 18, 1930, giving all her . 
property, including this decretal claim, to 
him, Kisan Gopal, Chunnilal then pleaded 
that he was the next reversioner of Radha- 
bai’s husband, Rambakas, and that the 
decree had been obtained in a suit arising 
out of a transaction in a money-lending 
business which Radhabai_ had inherited . 
from her husband and which she was in- 
capable of disposing of by will because she 
had only a widow's interest in it. The 
lower Court framed the issues: (1) whether 
Ohunnilal was related to Radhabaiin the 
manner alleged; (2) whether Radhabai in- 
herited any money lending business from 
her husband or whether this money-lend- 
ing business was her stridhan property; 
(3) whetherthe will dated November 18, 
1930, bequeathed the whole estate to Kisan 
Gopal and whether the validity of the will 
could be disputed in these proceedings; 
and (4) who was entitled to the succession 
certihcate. The learned Judge first stated 
that he would decide the third issue 
alone to start with, but subsequently 
changed his mind and said that he would 
decide them all together. Against that 
order Kisan Gopal has come up in revis- 
ion. 

I will assume for the moment that the 
will (Ex. D-1) dated November 18, 1930, 
was validly executed by Radhabai without 
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assuming whether she had any power to 
dispose of the property therein mentioned. 
Under s. 222 of the Indian Succession Act 
probate of a will shall be granted only to 
an executor appointed by the will, but 
the app»intment may be expressed or by 
necessary implication. Here by the will 
' Kisan Gopal was undoubtedly appointed 
the executor of Radhsbai’s estate implied- 
ly; if not expressly. As the will was 
made after January 1, 1927, cl. (c) of 
s. 57 of the Act applies to it, and, there- 
fore, under s. 213 (1) no right as executor 
or legatee can be established in any 
Court of Justice, unless a Court of com- 
petent jurisdiction in British India has 
granted probate of the will under which 
the right is claimed or has granted letters 
of administration with the will or witha 
copy of an authenticated copy of the will 
annexed. No attempt has been made by 
aie Gopal to apply for probate of the 
will. 

Unders. 211 of the Act the executor of 
a deceased person is his legal representa- 
tive for all purposes and all the property 
of the deceased person vests in him as 
suck. Section 370 (1) provides that a suc- 
cession certificate shall not be granted 
with respect to any debt or security to 
which a right is reqnired bys. 2120r s. 
213 to be established by letters of adminis- 
tration or probate, and s. 372 provides 
that an application for a succession certi- 
ficate shall set forth the absence of any 
impediment under s. 370 or under any 
other provision of this Act or any other 
enactment to the grant of the certificate or 
to the validity thereof if it be granted. It 
is significant that the application for the 
succession certificate, which closely follows 
the form of such application given in No. 
10 of the Model forms at page 482 of 
Mitra's Indian Succession Act, 2nd edition, 
omitted the statement which appears in 
that form, that the deceased did not make 
any will. Therefore, it appears to me that 
where a deceased person has left a valid- 
ly executed will al] her estate vests in the 
executor of the will and no succession 
certificate can be granted in respect of 
any part of her estate. The grant of such 
A succession certificate is barred by s. 370, 
In tbis case, therefore, the Court must 
first decide whether the will was validly 
executed by Radhabai, and this will not 
involve the question whether she was en- 
titled to dispos: of the property mention- 
ed in the will. Chunnilal applied for a suc- 
cession certificate In respect of her pro- 
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perty, that is a decree passed in her 
favour, and if there is a valid will, no 
succession certificate can be granted in 
respect of it. If the Court decides that 
such a will was validly executed, then 
there can be no jurisdiction to grant a 
succession certificate, and the question of 
jurisdiction must be decided first. 

The application for revision is, therefore, 
allowed with costs, and the lower Court is 
directed to decide the third issue first 
whether such a will was validly executed 
a oe Counsel's fee in this Court 

s, 20. 


D. Application allowed. 


LAHORE HIGH COURT 
Criminal Revision Petition No. 266 of 1937 
April 5, 1937 
ABDUL RASHID, d. 

GHULAM MUHAMMAD AND ANOTHER—— 

Å CCUSED — PETITIONBRS 


VETSUS 
EMPEROR—Responpent 

Penal Code (Act XLV of 1860), ss, 193, 211, 218, 
220—Accused charged under these sections in respect 
of proceeding under 3. 9, Criminal Provedure 
Code—No complaint by Magistrate—Charges under 
ss. 133, : 11, held should be quashed—Comolaint held 
not necessary for charges under ss. 218, 220. 

The accused were charged under ss. 193, 211, 218 
and 220, Penal Vode, in respect of proceeding under 
e 109, Criminal Procedure Code. There was no 
complaint filed by the Magistrate before whom the 
proceedings were pending : 

Held, that the offences uniter ss. 193and 211, were 
committed in relation tə proceedings pending in 
the Court of the Magistrate, and no Court could 
take cognizance of these offences except on the 
complaint in writing of the Magistrate in whose 
Court these proceedings were panding or of some 
other Court to which the Magistrate in question was 
subordinwte. The charges under these sections, 
therefore, must be quashed. Mahomed Yassin v 
Emperor (1) and Tayabullah v. l$mperor (2), referred 
$ * 


o: 

Held, also that the offences under ss, 218 and 
220, did not fall within the purview vf s. 195, Ori- 
minal Procelure Code. These offences were distinct 
from offences under ss. 193 and 211, Penal Code. 
For the purpose of obtaining a conviction under 
sg. 218 and 220, Penal Code, the prosecution had tc 
prove facts which were distinct from the facts 
constituting offences under ss. 193 and 21), 
Penal Code. Therefore, proceedings under sa. 218 
and 220, Penal Code, could be continued with- 
out a complaint by the Court which dealt with 
the prucsediogs under s. 109, Oriminal Procedure 
Code. 

Or. RB. P. reported by the Sessions Judge, 
Ludhiana. 

Mr. Ghulam Rasul Khan for the Govern- 
ment Advocate, for the Crown. 

Order.—On the night of September 7, 


1936, Ghulam Muhammad and Murid Hug 
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Bain, Head Constables, Ludhiana, arrested 
Prem Singh, Karm Singh and Backna, and 
recorded a report against them under 
s. 109, Criminal Procedure Code. This 
report under s. 109 was presented in the 
Court of a Magistrate by Ghulam Muham- 
mad, Head Constable, on September 8. The 
report was returned to the Head Constable 
for ‘partial’ on that day, and the accused 
Prem Singh, Karam Singh and Bachna 
were released cn bail. The case was ad 
journed to September 14, Ghulam Muham- 
mad completed the 1eport on September 9, 
and again presented it in Court. Jt was 
ordered that the case would be taken up 
on September 14. On September 14, the 
accused as well as Ghulam Muhammad, 
Head Constable, were present and it was 
ordered that the evidence for the prosecu- 
tion would be recorded on September 17. 
On September 17, the case was adjournad 
to September 24. On the 19th, however, the 
Prosecuting Inspector and the accused 
appeared in Court and the Prosecuting 
Inspector withdrew the case against Prem 
Singh, Karam Singh and Bachna under the 
instructions of the District Magistrate. 


On Seplember 23, the prosecuting Ins- 
pector, under the instructions of the Supe- 
rintendent of Police, presented a complaint 
against Ghulam Muhammad and Murid 
Hussain, Head Constables, and five others. 
In this complaint it was stated that 
Ghulam Muhammad and Murid Hussain 
with the assistance of five other persons 
had (a; fabricated false evidence: (b) 
had prepared a false Police record: and 
(e) had illegally ecmmitted Prem Singh, 
Karam Singh and Bachna to prison and 
that they. might be prosecuted under 
ss. 193, 211, 218 and 220, Indian Penal 
Code. The Magistrate took cognizance of 
this complaint, and after recording the 
prosecution evidence discharged the five 
persons who were alleged to have helped 
the two Head Ccnstables in preparing a 
false record, but framed charges against 
Ghulam Mubammad and Murid Hussain, 
Head Constables, under ss. 193, 211, 218 and 
220, Indian Pena] Code. Ghulam Muhammad 
and Murid Hussain preferred a petition 
for revisicn in the Court of the learned 
Séssions Judge. The learned Sessions 
Judge has recommended that the charges 
framed against Ghulam Muhammad and 
, Murid Hussain be quashed as no complaint 


had been presented by the Magistrate in — 


whcse Court proceedings under s. 109, 
Criminal] Procedure Qode, were initiated 
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against Prem Singh, Karam Singh and 
Bachna. 

So far as the charges under ss 193 and 
211 are concerned, I accept the recom- 
mendaticn of the learned Sessions 
Judge. These offences were committed in 
relation to proceedings pending in the 
Ccurt of the Magistrate, and no Court can ` 
take cognizance of these ofences except 
on the complaint in writing of the Magis- 
trate in whose Court these proceedings 
were pending or of some other Ccurt to 
Which the Magistrate in question is sub- 
ordinate. Reference may be made in this 
connection to Muhammad Yassin v. Em- 
peror (1) and Tayabullah v. Emperor (2). 
The offences under ss. 213 and 220 do not 
fall within the purview of s. 195, Criminal] 
Penal Code. These offences are distinct 
from offences under ss. 193 and 211, Indian 
Penal Code. For the purpose of ob- 
taining a conviction under ss. 218 and 
220, Indian Penal Code, in the present 
case, the prosecution has to prove facts 
which are distirct from the facts con- 
stituling offences under ss. 193 and 21), 
Indian Penal Code. Iam, therefore, of the 
opinicn that preceedings under ss, 218 and 
220, Indicn Penal Code, can be continued 
against the petilioners Ghulam Muham- 
mad and Murid Iiussain without a com- 
plaint by the Court which dealt with the 
proceedings under s. 109, Criminal Preece- 
dure Cede, against Prem Singh, Karam 
Singh and Bachna. 

For the reasons given above, T accept 
this petition for revisicn in part and quash 
the charges under ss. 193 and 211, Indian 
Penal Code, and direct that the proceedings 
shall continue in respect of the other two 
charges. It would be open to the Court. 
concerned, if so advised, to present a com- 
plaint against the petitioners under ss. 193 
and 211, Indian Penal Code. 

D. Petition partly accepted. 

(1) 4 Pat. 323; 86 Ind. Cas. 825; A IR 1925 Pat. 
4&3; 26 Or. L J 889; 6 P LT 457. 


(2) 43 01152: 36 Ind. Cas 85; A IR 1917 Cal. 
593; 18 Cr. L J 13;20 C WN 1265; 24 C LJ 134. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision Applicaticn No. 54 of 
1937 
May 21, 1937 
Davis, J. O. AND HAVvELIWALA, A. J.C. 
MOHANLAL BHANALAL GOELA— 
APPLICANT 
versus 


EMPEROR—Opposite Party 
Criminal trial—Revision—Interference in—Princi- 





1937 


ples—Interference with appreciation of evidence by 
lower Court, when justified — Criminal Procedure 
Code (Act V of 1898), s. 234— Accused in fact charged 
and convicted of two offences—Omission of names of 
offences in charge—Trial, if vitiated—Sea Customs 
Act (VIII of 1878), ss. 85, 32,30 (b)—Goods dealt with 
under s. 85 (b), whetherin charge of Customs — 
Reference in s. 32 to delivery of goods detained, whe- 
ther excludes application of s. 415, Penal Code:Act 
"XLV of 1860) —Eapression “of kind and quality”, 
whether covers goods themselves — Penal Code (Act 
XLV of 1880), s. 420—Sentence — Cheating involving 
use of forged document — No separate charge for 
fabricating false document—Making false document, 
whether should be taken into account in awarding 
sentence—Hvidence Act (I of 1872), ss. 8, 9— Accused 
charged with cheating by importing goods in port of 
Karachi by deceiving Customs Authorities — Evidence 
of previous connected visit of accusedto another port 
for similar object — Admissibility — Property not in 
one’s possession but at one’s order — Delivery of such 
property within s. 415, Penal Code (Act XLV of 1860), 
af possible. 

Though the High Court has a wide power of inter- 
ference in revision applications to prevent injustice, 
this power is to be exercised in accordance with well- 
established principles, It is not, for instance, for this 
Court in revision to deal with questions of fact or of 
law as would a Court of first appeal. To justify the 
interference of the Court in revision, it must beshown, 
first, that the Judge below has committed some error 
of Jaw; and secondly, that the accused has been 
materially prejudiced by that error. This Oourt 
may also exercise its revisional power, even as regards 
findings of fact, in cases where the lower Court has 
totally misconceived the evidence and come to an 
obviously wrong conclusion, But it is only very ex- 
treme cases which justify such an interference with 
the appreciation of fast by the lower Court which 
heard the evidence and the Appellate Court which 

.re-considered its value. Queen-Empress v, Magan Lal 
(14, relied cn, {p 376, col. 1.) 

Obiter, -The provisions of s 231, Criminal Proce- 
dure Code, cannot be evaded by the omission to 
name the offences and sections in the charge where in 
fact the accused has been charged and convicted of 
two offencas. In re Bal Gangadhar Tilak (3) and 
Emperor v. Manant K. Mehta (4), referred to. [p. 
377, col. 1.1 

Section 85, Sea Customs Act, must be read asa 
whole and whereas ina small port the Customs Autho- 
rities themselves land and take charge of the goods, 
in the larger ports this is done bythe Port Trustas 
their agents for this purpose. But it cannot be said 
that the goods are any the less in charge of the 
Custome when they are dealt with under cl. (b) instead 
of under cl (a). |p. 379, col. 9.) 

The fact thats 32,Sea Customs Act, refers to the 
delivery of goods detained by the Collector does not 
exclude the application of s. 415, Penal Code, in ap- 
propriate cases, when it is clear that the acts neces- 
sary to constitute an offence under that section and 
to attract its application in fact exist. Whether, 
when they exist in circumstances which also attract 
the application of the Sea Customs Act, or whether it 
is wise to apply the Penal Code in full force to such 
acts, isa matter of policy. [p. 380, col. 1.) 

The words “of the kind and quality” used in cl. (b) 
of s. 30, Sea Customs Act, must be deemed also to 
cover the goods themselves, [p. 380, col. 2] 

An accused was charged with cheating, which in- 
volved the use of forged documents unders. 420, 
Penal Code, for importing goods in Port of Karachi 
by deceiving the Custom Authorities. The accused 
before this fraud, had visited another port and tried 
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to come to an arrangements with the Customs there 
with a similar object but had failed. Though he was 
not charged for forging th: documents, the lower 
Court passed a severe ssntence in visw of the fabrica- 
Oog, that in determining tbe sentence, the making 
or fabricationof false documents should not be taken 
into aczount, Ganga Sagar v. Emperor (8), referred 
to. [p. 382, col. 1.] - 

Held, also that in prosecution for chesting the 
Customs at Karachi, the evidence of the closely csn- 
nected visits of the accused at two places, could be ad- 
mitted under s. 8 or s. 9, Evidence Act. [p. 378, col. 1.) 

A mancan give delivery through another of pro- 
perty within the meaning of s. 415, Penal Code, which 
isnot in his possession, but which is at his order, 
If, for instance, A had an agreement with B that B, 
will give delivery of certain goods in his possession 
on account of A onthe receipt of delivery note from 
A,andCby deception obtains a delivery note from 
A on Band thereby gets possession of goods from B, it 
cannot be said that he has not got delivery of property 
from or through A directly asa result of his decep- 
tionof A. [p. 378, col. 2.] 

Or. Rev. App. against the judgment of 
Mr. Dadiba C. Mehta, A.J. O., dated Janu- 
ary 8, 1937. 

Messrs. C. H. Carden-Nvad and Partab- 
rai D. Punwani, for the Applicant, 

Mr. Hatim B. Tyebjt, for the Crown. 

Davis, J. C.—This is a revision applica- 
tion against the judgment of the learned 
Additicnal Judicial Commissioner in which 
he contirmed the convictions and sentences 
passed by th City Magistrate of Karachi 
upon one Mohanlal B. Qvoela, on three 
charges of cheating, offences under s. 420, 
Penal Code, committed within the period 
of one year. Toe Magistrate sentenced 
him to rigurons imprisonment for 14 months 
and a fine of Rs. 1,000 on the first charge, 
and a sentence of 14 months’ rigorous 
imprisonment on each of the two other 
charges, and he ordered the sentences of 
imprisonment to run consecutively. 

The-appeal of the accused was heard by 
an Additional Judicial Commissioner in 
his Sessions Oourt jurisdiction and the 
convictions and sentences were confirmed 
aad the appeal dismissed. This case comes 
b-fore us as a case of fraud upon the 
Customs committed by means of forged 
invoices and false declarations made in 
bills of entries. This cise has not come 
before us by way of an appeal. It is a 
revision application and must be regarded 
as such, and though we have a wide power 
of interference in revision applications to 
prevent injustice, this power isto be exer- 
cised in accordance with well-established 
principles. lt is not, for instance, for this 
Court in revision to deal with questions of 
fact or of Jaw as would a Court of first 
appeal. In Queen-Hmpress v. Maganlal ( 1), at 

(1) 14 B 115, 
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p. 118*, Scott, J. said: 


“I propose to deal first with the points of law 
common to all these cases, and then to apply the 
law to the varying facts of each case. To justify 
the interference of the Court in revisjon, it must 
be stown, first, that the Judge below has com- 
mitted some error of law; and secondly, that the 
accused has been materially prejudiced by that 
error: Reg. v. Fattehchand Vastachand t2). The 
Court may also exercise its revisional power, even 
as regaids fndings of fact, in cases where the 
lower Court has totally misconceived the evidence 
and come to an obviously wrong conclusion. But 
it is only very extreme cases which justify such 
an interference with the appreciation of fact by 
the lower Court which. heard the evidence and the 
Appellate Court which re-considered its value. The 
words “material error’ cannot be held to 
include error in the appreciation of evidence. There 
must be g material error in law. ‘The uniform prac- 
tice of the Court’, says Mr. Justice Melvill, ‘is not to 
exercise its power of upsetting a finding on fact except 
for scme very extraordinary reason, and circum- 
stances that the Court itself might have come to a 
different conclusion is not such @ reason.” 


Moreover, the provisions of s. 167, Evi- 
dence Act and s. 537, Criminal Procedure 
Code, must be berne in mind. Mr. 
Carden-Noad who appeared for the accused 
having regard to the limitations placed 
upon him by the fact that the right of 
appeal given to the accused by law had 
been exhausted, argued the case princi- 
pally upon five grounds: The first was the 
question of jurisdiction; tbe second was 
the question of the admissibility of evi- 
dence relating to tke visit to Okha; the 
third was the question of possession; the 
fourth was the questicn of real value; 
and the fifth was the question of sen- 
tence. 

Briefly, the prosecution case is that the 
accused, one Mohanlal Bhanalal Goela, 
was the managing director of a. firm called: 
The New Friend and Company, Limited of 
Delhi, which deals in watches on a 
large scale, and that in order to import 
watches from the firm of Ed. Kummer in 
Switzerland, without paying the proper 
customs duty, the duty being 50 per cent., 
he had false bills of entry filled in sup- 
ported by forged invoices while-he sup- 
pressed the true invoices, and thus induced 
the Customs at Karachi to pass goods at 
a valuation which otherwise they would 
not have accepted «nd to accept in pay- 
ment of duty some less than would otl erwise 
kave been the case. 

There were three charges relating to 
three consignments, the first consignment 
being passed on December 27, 1934, the 
second sonsignment being passed on 

(2)5 BH OR Or. 85. 
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April 12, 1935, and the third consignment 
being passed on July 3, 1935. The case 


for the accused was that the values given 


in the bills of entry were real values 
and the bills of entry were not supported 
by forged invoices, but by memoranda 
of real value that proper duty was paid. 
and that wken goods were cleared from 
the Custcms, there was no delivery by 
the Customs within the meaning of s. 415, 
Indian Penal Code. Both the trial Court 
and the Appellate Court have written long 
and careful judgments. On all important 
qnestions of fact, the findings of the two 
Courts are concurrent, and the questions. 
of law, with the exception of jurisdiction, 
which was nol. raised, have been dealt 
with very carefully in the judgment of 
the Appellate Court. After having given 
the case our mcst careful consideration, 
assisted as we have been by the very 
careful and full arguments of the learned 
Advocate for ihe accused, we have come 
to the conclusion that there is no reason 
wky we should i'terfere either on ques- 
tions of law or questions of fact,and we 
interfere to reduce thesentence cnly, 
because of certain exceptional circumstances 
which exist in this case, and for reasons 
which we shall give. We will deal with 
the five questions raised by Mr. Carden- 
Noad in turn: (1) the question of jurisdic- 
tion, (2)-the question of the admissibility 
of the evider.ce of the accused's visit to 
Okha, (3) the question of possessicn and 
delivery within the meaning of s. 415, 
Penal Code, (4) the question of real value, 
and (5) the question of sentence. 

Now, so far as the question of jurisdic- 
tion is concerned, the argument first taken 
by Mr. Carden-Noad was based upon a 
mistake. His argument was that in order 
to find that the accused was guilty ~ of 
cheating. the Court had to find that the 
accused knowingly used a forged dccu- 
ment, andthe Court had to find that the 
document was forged. But forgery is an 
offence exclusively iriable by the Court of 
Session. Therefore, the Magistrate .could 
not try a charge of cheating which in- 
volved proof of the offence of forgery. But 
when Mr. Carden Noad was referred to 
Sch. II, Criminal Procedure Code, and it 
was pointed out that simple forgery as 
distinguished from forgery in special cases 
was triable by a Magistrate of the First 
Class; for instance, forgery for the pur- 
pose of cheating, an offence under s, 468, 
Indian Penal Code, is triable by a Magis- 
trate of the First Class, while knowingly 


1937 


using a forged document, an offence under 
s. 471, Indian Penal Code, is triable by 
the same Court as that by which the for- 
gery is triable, he said he had no desire 
to press the question of jurisdiction. And 
when the question was raised as to whe- 

ther each of the 3 charges in this case 
“ did notin reality involve the proof of more 
than one cffence, so as to offend against 
the ‘provisions of ss. 233 and 234, Criminal 
Procedure Code, he said again that he 
did not wish to press this question of 
jurisdiction. for re-trial was the last thing 
be wanted in the interests of the accused. 
He said he desired the case to be dealt 
with by this Court. But even s0, were we 
of the opinion that there was in this case 
such a misjoinder of charges as would 
have invalidated the trial, we should not 
have let the matter rest. 

Consent cannot give jurisdiction. We 
were referred to no case as authority on 
the question whether, where the act of 
deception in an offence cf cheating is the 
use of forged dccuments, the accused can 
or cannot be charged and convicted of the 
two offences in each of the three charges 
within the provisions of s. 234, Criminal 
Procedure Code, of offences under s. 417 
or s8. 420, Indian Penal Cade, as the case 
may be, and offences under s. 471, Indian 
Penal Code. We do not think the pro- 
visions of s 234, Criminal Prccedure Cede, 
ean be evaded by the omission to name 
the offences and sections in the charge 
where in fact the accused has been charged 
and convicted of two offences. For in- 
stance, in this case, in order to prove 
the accused is guilty of an offence under 
s. 420, Indian Penal Code, is also necessary 
to prove he had commitied an offence under 
s. 471, Indian Penal Code. Reference, 
however, may be made to the cases in 
In re Bal Gangadhar Tilak (3), and Em- 
peror v. Manant K. Mehta (4). In In re 
Bal Gangadhar Tilak (3), the Court said 
(p. 238%); 

“We find is dificult to believe that the Legisla- 
turé intended that a joint trial of three offences 
under s, 234 should prevent the prosecution from 
establishing at the same trial the minor or alter- 
native degrees of criminality involved inthe acts 
complained of. For these reasons we think that 
the exceptions are not necessarily exclusive; and 
that ss. 235 (2) and 236 may be resorted to in 


framing additional charges where the trial is of 
three offences of the same kind committed within the 


year. ` 
(3) 33 B 221; 2 Ind. Cas. 277; 10 Bom. L R 973; 9 Cr 
L J 228 


(4) 49 B 892; 92 Ind. Cas. 689; A I R 1926 Bom. 110; 
27 Cr. L J 305; 27 Bom. L R1383. | 
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The accused has not beén charged or 
convicted, either expressly or by implica- 
tion of the offence of forgery, and it is for 
this reason that, with all resp-et, we 
think the learned Appellate Julge was 
wrong when he justified the severity of the 
sentence on the basis that this was so; 
Had the accused also been charged and 
convicted of forgery at Delhi, the restrictive 
provisions of 234, Criminal Procedure 
Code, as interpreted by the later Bombay 
case in Emperor v. Manant K. Mehta (4) 
might have applied. It is not necessary 
for us to decide this point now. We 
would only point out to the Crown the 
necessity of the careful scrutiny of the 
charges made in a ease cf this kind lest 
the trial be bad on account of misjoin- 
der or other reason. We cannot see, there- 
fore, any reason why we should interfere 
in revision on the ground of jurisdiction, or 
misjoinder. 

The second question relates to the visit 
of the accused to the Port of Okha, where, 
it is said, he tried to make some arrange- 
ment with the Customs whereby he could 
get other goods from this same firm of 
Ed. Kummer into the country without 
payment of the proper customs duty, and 
it is the caseof the prosecution that as he 
was not successful at the Port of Okha, he 
tried and was successful at the Port of 
Karachi by means of the offences of which 
he has been convicted. Mr. Carden-Noad 
relying in part on s. 14, Evidence Act, 
Tlius. (O), argued that all this evidenca 
should have been excluded. He argued 
that the fact that accused tried to get 
goods through theCustoms at Port Okha 
by some arrangement whereby he need not 
pay the proper customs duties is no evi- 
dence that he tried todo and did in fact 
do the same thing at Karachi. Illus. (O) 
of s. 14, Evidence Act, is as follows : 

“A istried for the murder of B by intentionally 
shooting him dead. The fact that A on other 
occasions shot at B is relevant as showing his 
intention to shoot B. The fact that A was in the 
habit of shooting at people with intent to murder 
them is irrelevant ” 

The incident of the accused's visit to 
Okha appears to have occupied the 
attention of the Courts below toa greater 
extent than its.importance justified, for in 
our view the case does not stand or fall 
upon this visit to Okha ; indeed, very little 
depends upon this visit to Okha, and if 
that whole incident had been omitted from 
the record, it would have made, in our 
opinion, no difference to the case. The 
learned Magistrate in that part of his 
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judgment whith gives his reasons has de- 
voted no less than nine pages of the paper- 
book to the visit to Okha,. 

The learned Appellate Judge whilst 


stating that he refused to consider this: 


evidence of the visit to Okha as evidence 
of systematic fraud, has nevertheless de- 
voted almost six pagesofthe paper-book 
to its consideration, treating it as evidence 
to show under what circumstances the ap- 
pellant conceived the plan of deceiving the 
Customs Authorities at Karachi. The learn- 
ed Judge does not state under what sec- 
tion of the Evidence Act he considered this 
evidence admissible. The learned Assistant 
Public Prosecutor states it is admissible 
under 8: 8, Evidence Act, as constituting the 
motive or preparation for the commission of 
offences at Karachi, and previous conduct, 
and under s.9, as facts necessary to intro- 
duce or explain the fact in issue or to 
support an inference, and under s. 14, Evi- 
dence Act, as showing the state of mind and 
the intention on the part of the accused to 
cheat. The evidence which shows commis- 
sion of other crimes by the accused is ad- 
missible in certain circumstances, for in- 
stance in Makin v. Attorney-General for 
N.S. W. (5). Lord Herschell said : 

“The mere fact that the evidence adduced tends 
to show the commission of other crimes does not 
render it inadmissible if it be relevant to an issue 
before the jury, and it may be so relevant if it 
bears upon the question whether the acts alleged 
to constitute the crime charged in the indictment 
were designed or accidental or to rebut a defence 
which would otherwise be open to the accused." 

We see, however, no reason why this 
evidence should not be used, as it was 
used by the learned Appellate Judge, and 
why it should not be admissible under 
s. & or 3,9, Evidence Act. It is clear the 
visit to Okha was closely connected with 
the bringing in of the goodsof Ed. Kummer 
into Karachi and with thase three offences, 
because if wason his return from Okha 
to Delhi that the accused wired to Ed. 
Kummer to send future consigaments to 
Karachi, and there is evidence which the 
learned Appellate Judge has considered 
to show that on the dav of his arrival at 
Delhi from his visit to Okha, orders were 
given in preparation for the business of 
forging invoices, later to deceive the Cus- 
toms at Karachi. They were finally printed 
on October 29, 1934. < 

Indeed, Mr. Carden-Noad realizing the 
case did no stand or fall on the evidence 
on the visit of the accused to Okha, dealt 
in argument chiefly with the third and 

(5) (1894) A 057; 63 L J P O 41; 6 R 373; 69 L T 717; 
17 Cox, O O 704; 58 J P 148, 
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fourth questions, the question of possession 
and the question of real value. We do 
not, therefore, see any ground for inter- 
ference on the second point, namely, that 
the evidence of the accused's visit to Okha 
was not admissible in evidence against 
him. We will deal now with the question 
of possession. 

Now, ‘possession’ is a question of fact, 
and it may be ssid that if the commission 
of this offence depended upon the question 
of possession, that in itself is the subject 
of the finding of the lower Court, but 
Mr. Carden-Noad argued that ths question 
of possession here was dependant upon the 
interpretation of certain sections of the Sea 
Cusioms Act, for, it was not the case 
of the prosecution that these three con- 
signments were dealt with by the Customs 
except in accordance with law, and if in 
accordance with law, these three consiga- 
ments were not in the possession of the 
Customs, so they could not give delivery of 
them, and so whatever offence the accused 
might have committed, he did not commit 
the offence under s. 120, Penal Code. 
Mr. Carden Noad parcicularly challenged 
the finding of the learned Appellate Judge 
that delivery didnot involve possess on. 
The lea.ned App:ilate Judge suid: 

“Possession is not a necessary attribute, and 


hence nct an essential part of the connotation of 
the term.” 


But Mr. Carden-Noad argued that a person 
cannot give delivery of property which 
isnot in his own or his constructive 
possession. The proposition, attractive as 
it seems at first, is, however, subject to 
s me qualification. The word ‘possession’ 
does not occur in s. 415, Penal Code, and it 
may be said that a man cannot give 
delivery of property, the delivery of which 
is not in his power or at his order. But it 
appears to us a man can give delivery 
through another of property within the 
meaning of s. 415, Penal Code, which is not 
in his possession, but which is at his order. 
If, for instance, 4 had an agreement with 
B that B will give delivery of certain goods 
in his possession on account of A on the 
receipt of delivery note from A andC by 
deception obtains a delivery note from A 
and B and thereby gets possession of goods 
from B, it appears to us difficult to say 
that he has not gct delivery of property 
from or through A. directly asa result 
of his deception of A. 

But Mr. Carden-Noad relied largely on 
the wording of the Sea Customs Act itself, 
We understood at least at first, that his 
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interpretation of the Act was that the 
agents of the importer met the ship as soon 
asshe docked and at once took possession 
of the gocds on behalf of the importer. 
But the Sea Customs Act must be read 
with the Karachi Port Trust Act, and 
s. 32, Karachi Port Trust Act, clears 
‘provides that all goods from ships shall be 
landed by the Board through taeir servants 
subject to the second Proviso, which it is 


not suggested, applies tothe facts of this 
also be made to 


case. Reference may 
ss.38 and 39, Karachi Port Trust Act. But 
even so, Mr. Carden-Noad argued that 


the Port Trust hold as bailees for the 


owners, and referred to the case in 
Chelaram v. Baden Insurance Co. (6). 
We were also referred to the case in 
oo Co. Ltd. v. Karachi Port Trust 
(7). 

Briefly, Mr. Carden-Noad’s argument 
was that from the time the goods were 
landed over the ship’s side, they passed 
into the possession of the importeror his 
agents; the Customs had merely certain 
statutory rights of examination or deten- 
tion: and until the goods were detained, the 
goods were not in their possession and they 
could not give delivery of them. All that 
the Customs Authorities did was on the 
paymentofthe proper duties to lift a barrier 
oropen a gale. Take, said Mr. Carden- 
Noad, the case of aman passing an Octrci 
Naka or Toll. His goods are inspected 
and he pays duty and passes on but the 
Octroi clerk does not take possession from 
or give possession of the goods to the 
owner. Butin our opinion, the analogy is 
not complete, for the Octroi clerk does not 


- take charge of the gcods under tke law, 


and under s. &5, Sea Customs Act, the 
Customs or their agents do take charge 
of the goods. We think this case can be 
decided simply on the provisions of s, 85, 
Sea Customs Act. And s. 85,Sea Customs 


Act, is as follows : 

“Notwithstanding anything contained in es. 83 
and 84, the Customs Collector in any Customs port 
to which the Chief Customs Authority by notifica- 
tion in the Official Gazette, declares this section 
to be applicable, may permit the Master of any 
vessel, immediately on receipt of an order under 
5. 57 or a special pass under s. 59, to discharge the 
cargo of such vessel or any portion thereof into 
the custody of the ship’s agents if willing to receive 
the same, for the purpose of landing the same 
forthwith (a) at the Customs House or any specified 
landing place or wharf: or (6) at any landing 
pe or wharf belonging to any Port Commissioners, 

ort Trust or other public body or company. 


6) 3S L R191; 4 Ind. Cas, 1160. 
5 7)11S LR29; 42 Ind. Cas. 659; AT R 1917 Sind 
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Any ship's agent so receiving such cargo or por- 
tion shall be bound to discharge all claims for 
damage or short delivery which may be established 
in respect of the same by the owner theie f£ and 
shall be entitled to recover from such owner his 
charges for service rendered, but not for c mmission 
or the like, where any agent for the landing of 
such cargo or portion has been previously appointed 
by the owner and such appointment is unrevoked 
The Oustoms Collector shall take charge of all 
goods discharged under cl. (a> of this section, and 
otherwise proceed in relation thereto as provided 
in ss. 88 and 88 

A public body or company at whose landing 
place or wharf any goods are discharged under 
cl. (b) of the section, shall not permit the same to 
be removed without an order in writing from the 
Customs Collector.” 

Mr. Oarden-Noad agreed that if the 
goods in this case fell under el. fa) of s. 8), 
the Customs Collector took charge and 
gave delivery, but if they fell under cl. ( b) 
then the Port Trust gave delivery. But 
he argued thats. 85 did not apply to the 
facts of this case, and ifit did, they fell 
under cl. (b). He argued thats. $5 was a 
special section applicable to special cases. 
But we do not think that this is so. We 
think s. 85, Sea Customs Act, gives the 
usual procedure followed in the landing of 
goods, and there is evidence of an experienc- 
ed Customs cfficial, Mr. D’Cunba, Head 
Appraiser, that s. 85, Sea Customs Act, ap- 
plied to the facts of this case, and he gives 
very good reasons for saving so. We do not 
think it can be said that this is a case where 
the lower Courts have left to Mr. D'Cunha 
the interpretation of law. He explairs how 
the law appliesin practice, and this indeed 
may greatly assist in interpretation and 
understanding of the Jaw. We think indeed 
the legal position is correctly summed up 
in the endorsement made on every duplicate 
bill of entry when goods are passed for 
clearance : “These goods are out of Customs 
charge.’ We think s., 85, Sea Customs Act, 
must be read as a whole and that whereas 
in a small port like Cocarada, the Customs 
Authorities themselves land and take charge 
of the goods, in the larger ports, ihis is done 
bythe Port Trust as teir agents for this 
purpose. But we do notthink the goods are 
any the less in charge of the Customs when 
they are dealt with under cl. (b) instead of 


under cl. (a. - 


Mr. Carden-Noad, however, argued that 
the Customs Act has been so carefully 
worded asto make it clear that it was not 
intended that the ordinary provisions of the 
Penal Code relating to theft or cheating 
could apply to goods which are the property 
of the importer. He argued that until 
goods have been detained by the Customs 
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under the provision of s. 32, Sea Customs 
Act, they arenot inthe possession of the 
Customs, and therefore the argument, before 
detention, the Custonis gave delivery of the 
goods, is misconceived. They merely allow 
the owner's agents tc remove them. He 
would not deny that if these goods had been 
detained by the Customs under the provi- 
sions of s. 32,Sea Customs Act, and were 
thereafter obtained from the Customs, the 
Customs will give delivery of them. He 
referred particularly to the provisions of 
s. 32, Sea Customs Act, which refers 
to the Customs Collector delivering 
goods which have been detained. He 
pointed out that in cl. (3) of s. 32, Sea Cus- 
toms Act, the word ‘retain’ is used in con- 
trast with the word ‘detain’ used in Cl. (1) 
of that section, and he argued that s. 89, 
Sea Cutems Act, is consistent with s 32, 
Sea Customs Act, for s. 89, Sea Customs 
Act, doesnot refer to the Customs Officer 
giving delivery of the goods but to making 
an order clearing the goods when the order 
shall be sufficient authority for rernoval of 
the goods by the owner. To this, however, 
it may be answered that a person cannot 
detain goods unless they are first in his 
possession. and that a person does not re- 
move gocds from his own possession, and 
that when any guods not already in the 
possession or under the control of the Cus- 
toms are to be confiscated, the word “seize” 
is used, as ins. 178, Sea Customs Act, 
The fact thats 3?, Sea Customs Act, refers 
to the delivery of goods detained hy the 
Collector does not appear to us to exclude 
the application of s. 415, Indjan Penal Code, 
in appropriate cases, when it is clear that 
the acts necessary to constitute an offence 
under thatsection and to attract its ap- 
plication in fact exist. Whether, when they 
exist in circumstances which also attract 
the application of the Sea Customs Act, or 
whether itis wise to apply the Penal Code 
in full force to such acts, is a matter of 
policy with which we are not concerned. | 
We do not think it necessary to refer in 
detail to other sections of the Sea Customs 
Act to which we have been referred by the 
Assistant Public Prosecutor and which relate 
to warehousing under Chap. Xland which 
show the strict control of the Customs upon 
goods in warehouses. There is no evidence 
that these goods were warehoused, and we 
think it matters little on the point in dis- 
pute whether the goods were warehoused or 
taken direct from the wharf tothe appraisers’ 
sheds. They were in charge of the Customs. 
We cannot, therefore, accept the argument 
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of Mr. Carden-Noad that the Customs Autho- 
rities did not give delivery of these goods 
within the meaning of s. 415, Penal Code. 

We kave then to consider the question of 
real value. Mr. Carden-Noad argued that 
even if the valuation givenin the Dill of 
entry was a false valuation, nevertheless, 
the Customs Officers made their own inde- ° 
pendent examination and assessment. They 
were not deceived, and if they were not de- 
ceived, then s. 415, Indian Penal Code, dces 
not apply. Moreover, deception is not suffi- 
cient; something must be done or omitted 
to be done as tbe result of the deception for 
the offence of cheating to be complete, With 
this exposition of the offence one can with- 
out difficulty agree. 

Whether a particular person has or has 
not been deceived, is. we think, a question 
of fact. It has been found as a question of 
fact that in this case the Customs Officers 
were deceived, and unless it can be shown 
to us that the Customs Officers, following 
the pr-cedure they were entitled to follow 
under the law, could not have been 
deceived, and provided there is evidence 
on which the lower Courts could come to a 
decision that the Customs Officers were 
deceived, we do not see how wecan pro- 
perly interfere in revision. 

We Lave heard long and learned argu- 
ment as tothe meaning of s. 30, Sea Cus- 
toms Act; but the lower Appellate Court 
has dealt with the question as to whether 
the watcbes imported in these three con- 
signmenis come under cl. (a) or cl. (b) of 
s. 30, Sea Customs Act. Itis now admit- 
ted that they donot come within cl. (a), 


but that they come within cl. (b). 
Mr. Curden-Noad’s argument was based 
upon the assumption that they come 


under cl. (b) of s. 30, Sea Customs Act. 
But he argued that if the words of cl. (b) 
of s. 30, Sea Customs Act, are read with 


‘gs. 31 of the Act, itis the duty of the Cus- 


toms Officer to assess the real value of 
goods by comparison with goods of.a like 
kind and quality, and that the watches in 
this case were watches of well-known 
kinds, Cylinder watches, Roskopf watches 
and lever watches, and so far as the 


second consignment was concerned, the. 
Customs Appraiser actually called for 
samples. 


We do not intend in this application in 
revision to consider at length the facts of 
this case. We think that the words “of 
the kind and quality” used in ch (b) of 
s. 30, Sea Oustoms Act, must be deemed 
also to cover the goods themselves, For 
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instance, itis in evidence in this case that 
these importations of watches from Ed. 
Kummer into Karachi were the first 
importations from this firm into Karachi, 
and therefore even if the Appraiser had 
gone into the market, he could not have 
found goods of quite the like kind and 
‘quality, and that the invoice was really 
the only guide. But, in any case, it is 
quite clear that the invoice price must be 
very material to the determination of 
etna under cl. (b) of s. 30, Sea Customs 

ct. 

Section 29, Sea Customs Act, clearly 
contemplates that the invoice is one of the 
means whereby real value can be ascer- 
tained, and, indeed, so necessary is the 
production of the invoice that the con- 
signee does not wait for its being called for 
by the Customs. It is the invariable prac- 
tice to attach the invoice to the bill of 
entry, and, indeed, it was in fact upon this 
practice that the accused relied and of 
which he took advantage when he attached 
the forged invoices to the bills of entry. 
He attached them for the purpose of 
deceiving and he deceived. 

The learned Judge has discussed this 
question of reel value at great length in 
the lower Court and he has come to the 
conclusion that in this case the Customs 
relied, and were justified in relying, upon 
the invoices that were placed before them 
as true invoices: that it was represented 
to them that the real value was the value 
entered in the bills of entry supported by 
these false invoices, and that even though 
in one case samples were called for, these 
forged invoices and false bills of entry 
deceived, and were intended to deceive, 
and as a result of this deception the Cuse 
toms Authorities were induced to allow 
the goods to pass from their charge or 
custody. He has considered the evidence 
of the witnesses who were called to show 
that owing to the fall in prices the values 
given, though supported by forged invcices, 
were real values, and that the Customs 
Authorities were not induced by deception 
of the accused to do anything that they 
would not otherwise have done and that 
they were not deceived. 

We do not see how we can say there 
wae not sufficient evidence on which the 
learned Judge was justified in coming to 
the conclusion that the Customs Authori- 
ties were cheated within the meaning of 
ss. 415 and 420, Indian Penal Code. There 
18 no reason whatever to suppose that if 
the Customs Officers had known these ine 
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voices were forged, they would have allowed 
the gocds to pass, on the duty which was 
paid. It is urged before us asin the case of 
the third consignment, documents were 
found in possession of the accused which 
complained that they were damaged and 
were a job lot, and so far as this consignment 
is concerned, proper duty was paid and the 
Customs were not induced to deliver prop- 
erty as the result of this deception. But 
the evidence produced by the accused to 
show that the real value of the goods was 
not the value in the true invoices is by 
no means complete, and in view of the 
deceit and cunning which the record shows 
marked the conduct of the accused through- 
out the Judge was perfectly justified in 
coming to the conclusion that in each of 
the three c:ses the Customs Officers have 
been deceived and as a result of that 
deception have been induced to deliver 
property within the meaning of s. 415 of 
the Penal Code. We see, therefore, ne 
reason why we should inierfere in revision 
on this ground. 

There remains only the question of sen- 
tence to be considered, and here we think 
we must interfere. It is admitted that 
this prosecution is the first of its kind. 
Our attention has been invited to the case 
in Ganga Sagar v. Emperor (8), but this 
case, not reported in an authorized law 
report, can only have persuasive value, 
and, with all respect to the learned Judges, 
it persuades usinno way. We think the 
offences proved in this case are very serious 
offences involving the use of forged docu- 
ments. We think they are offences the 
circumstances of which have no redeem- 
ing quality. They are induced by avarice 
and greed. 

Nevertheless, we think if the sentences 
of iroprisonment had been concurrent, the 
sentence would have been sufficiently 
deterrent. Moreover, it is not clear to us 
that the learned Appellate Judge, when he 
confirmed the sentences, had in mind the 
fact that the sentences were consecutive 
and not concurrent, and that in all a 
sentence of forty-two months’ rigorous 
imprisonment in addition to a fine of 
Rs. 1,000 bad been imposed. In the lust 
paragraph of his judgment he does not 
mention that the sentences are consecutive 
and not concurrent. He sayshe upholds 
the “sentence passed by the trial Court." 
Moreover, it willappear that he has based 

(8) A I R 1929 All. 919; 120 Ind, Cas, 435; (1929) Or, 


Oas. 647; 31 Or, L J 88; (1930) A LJ 26; Ind. Rul, 
(1980) All. 54}. 
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this sentence in effect upon the fact that 
this accused person has in fact been con- 
victed ofthe fabrication or making the 
false documents, for, when referring to 
the further prosecution for forgery, he 
says : 

TE it is in connection with the fabrication and 
making of false documents for the offences of 
which he is convicted in the present case, I may 
say that I have already taken all that into con- 
sideration as an aggravating circumstance in 
upholding the sentence passed by the trial Court.” 

These words mean, I think, the learned 
Judge has by implication found that the 
accused has been guilty of fabrication and 
making offalse documents. But this, with 
all respect, wa do not think the learned 
Judge could do. 

The accused has not been charged with 
cheating by means ofa forged document 
and forging the document. He could not, 
we think, then beconvicted of the latter 
offence, and if he could not be convicted 
of it, he could not be punished for it. To 
have included in the charge, charges for the 
offences of forgery would have raised ques- 
tions of jurisdiction and joinder, and for 
this purpose, in all probability, they were 
left out. 

We, therefore, think the making or 
fabrication of false documents by the 
accused should not be taken into account 
in determining the sentence which should 
be passed. We think, under the circum- 
stances, imprisonment for fourteen months 
for a man in the position of the accused 
taking into account the shame and the 
disgrace, the expense and the suffering 
which the prosecution and trial must 
involve, is sufficient punishment. We, there- 
fore, alter the sentences of imprisonment 
from consecutive to concurrent. The 
sentence of fine and imprisonment in default 
will stand. With this modification the 
revision application is dismissed. 

D. Sentence reduced. 
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MADRAS HIGH COURT 
Criminal Appeal No. 3 of 1937 
March 18, 1937 
MOOKETT AND HORWILL, JJ. 
EMPEROR—PROSECUTOR 
VETSUS 
KORAMUTLA NARASIGADU AND OTAERS 
—AOUUSED 
Penal Code (Act XLV of 1860), ss. 300, 302, 326— 
No intention to cause grievous hurt but knowledge 
that such hurt is likely to be caused—Injured person 
dying—Offence, if falls under s. 300—More persons 
attacking deceased—One blow causing death of de- 
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ceased by complicated fracture of skull~Person: 
giving blow is guilty of murder—Such person not 
known—None held guilty of murder. 

A person can be guilty of voluntarily causing 
grievous hurt whodoes not intend to cause grievous 
hurt but only knows himself likely to cause grievous 
hurt; and ifhe did not intend to cause grievous 
hurt but only knew himself likely to cause grievous 
hurt, it would probably not fall under any of the 
clauses of s. 300, and so would not be murder. 
However, a person is considered to intend the prob- 
able consequences of his act, and a person who hits 
another on the head with such force as to cause a 
complicated fracture, must be considered to have in- 
tended to cause such bodily injury as would, in the 
ordinary course of nature, cause death. If, there- 
fore, it were clear from tne evidence who had de- 
livered the fatal blow, that accused would be guilty 
of murder. But where one person was guilty of 
murder and two of a lesser offence, and it was not 
established which accused committed murder and 
which the lesser offence, none of the accused could 
be found guilty of murder if there was no common 
intention between them. 

by the 


Cr A. against the acquittal 
Sessions Judge, OCuddapah Division, in 
Sessions Case No. 28 of 1938. 


Mr. A. Narasimha Ayyar, for the Public 
Prosecutor, for the Crown. 
Mr. B. V. Ramanarasu, for the Accused. 


Horwill, J.-—This is an appeal by the 
Crown against the acquittal by the 
Sessions Judge of Cuddapah of the three 
accused on a charge of murder, the Sessions 
Judge having found them guilty under 
s. 326 only. 

The events which brought about the 
killing of the deceased are simple. The 
brinjals of P. W. No. 2 were looted up 
and his plough stolen. He made a com- 
plaint about this, and the accused, rightly 
or wrongly, thought that P. W. No. 2-had 
thrown suspicion on them. On his way 
home on the day of offence, while he was 
passing the house of the accused, they 
abused him. He consulted some of his 
castemen about this abuse, and decided 
to refer the matter to the elders of the 
caste. The accused apparently heard what 
was going on and knew of the decision. 
As P. W. No. 2 passed their house again 
and “on his way to the house of the elders, 
the three accused rushed out of the house 
and attacked him, beating him severely 
with sticks. The deceased sister, hearing 
her brother's cries, came to the scene and 
asked the accused why they were beating 
her brother. They then turned from him 
and attacked her, each delivering a blow 
on her head with considerable force with 
the sticks they held in their hands. One 
of these blows fractured her skull very 
extensively, causing a piece of bone to be 
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pressed downwards on the brain. This led 
to death by compression of the brain. 

The learned Sessions Judge had no 
doubts at all about the truth of the prose- 
cution cage, nor have we. In considering 
the question as to what offence ‘was actu- 
ally committed by the accused, the learned 
" Sessions Judge says: 

“1 donot consider that there wag any definite 
intention by selecting the head for attack to cause 
her injuries of a particular kind. As against Nagi 
(the deceased) the accused had no motive whatso- 
ever, whatever their feeling against Rosigadu 
(P. W. No, 2) might have been. It was, therefore, a 
case of merely voluntarily causing bodily injury 
which unfortunately proved to be fatal.” 

He then says that no doubt the accused 
used dangerous weapons, the sticks being 
l4” to 2” in diameter. He says that the 
hurt was rendered grievous on account of 
the fracture of the skull bone and he found 
that the accused were guilty of voluntarily 
causing grievous hurt with a dangerous 
weapon. The first sentence of the learned 
Sessions Judge above quoted is quite 
unacceptable. It is most unlikely that 
when the accused struck the deceased on 
the head they intended to strike her else- 
where and none of them could have been 
ignorant of the probable consequences of 
their acts. Having found that the accused 
had voluntarily caused grievcus hurt, the 
. learned Sessions Judge really found for the 
prosecution most of the ingredients neces- 
sary for tbe offence of murder. Volun- 
tarily causing grievous hurt is defined in 
s. 322 as follows: 

“Whoever voluntarily causes hurt, if the hurt 
which he intends tocause or knows himself to be 
likely to cause is grievovs hurt, and if the hurt 
which he causes is grievous hurt, is said volun- 
tarily to cause grievous hurt.” 

Now, if the assailant causing any griev- 
ous hurt intended to cause that grievous 
hurt, then undoubtedly under s. 300 (3), 
he would be guilty of murder; for, under 
the words of that sub-section, he .would 
have intended to cause bodily injury and 
the bodily injury intended to be inflicted 
was sufficient in the ordinary course of 
nature to cause death. The doctor has 
spoken on this point und has said a frac- 

ture of this kind would be sufficient in the 
ordinary course of nature to cause death. 
A person can, however, be guilty of volun- 
tarily causing grievous hurt who does not 
intend to cause grievous hurt but only 
knows himself likely to cause grievous 
hurt; and it would appear that if he 
did not intend to cause grievous hurt 
but only knew himself likely to cause 
‘grievous hurt, it would probably not fall 
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under any of the clauses ofs. 300, and so 
would not be murder. However, a person 
is considered to intend the probable conse- 
quences of his act, and a person who hits 
another on the head with such force as to 
cause a complicated fracture of the kind 
actually caused here, must be considered 
to have intended to cause such bodily 
injury as would, inthe ordinary course of 
nature, cause death. If therefore it were 
clear from the evidence who had delivered 
the fatal blow, that accused would, in our 
opinion, have been guity of murder. 

We do not, however know, and no sug- 
gestion has been made, which of the three 
accused delivered the fatal blow. In order 
that all the three persons could be found 
guilty of an offence committed only by 
one oifthem, it is necessary under s. 34 
that they should have acted in furtherance 
of a common intention. If there had been 
other evidence of the intention of the 
accused, or if the nature of the weapons 
used proved that all the three assailants 
must have intended to have caused an 
injury which would have in the ordinary 
course of nature led to the death of the 
deceased, then all the three persons would 
be guilty of murder. But the weapons 
used in this case do not seem to have been 
of such a size and weight that a blow 
given with moderate force would ordinarily 
cause a fracture of the skull. Itis not at 
all improbable that something more than 
ordinary force was necessary, with the 
weapons actually used, to cause such a 
severe injury; and we, therefore, find it 
difficult to hold that the two persons who 
did not cause any fracture of the skull 
had the same intention as the person who 
used greater force and did fracture the 
skull. While therefore one person was 
guilty of murder and two of a lesser 
offence, we do not know which accused 
committed murder and which the lesser 
offence. We are, therefore, compelled, 
although for very different reasons from 
those given by the learned Sessions Judge, 
to hold that none of the accused could have 
been found guilty of murder. The appeal 
is, consequently, dismissed. 

AD. Appeal dismissed, 
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OUDH CHIEF COURT 
Second Civil Appeal No. 378 of 1935 
November 10, 1937 
ZIA- UL-HASAN AND HAMILTON, JJ. 
NAZIR-UD.DIN AND oTaERs— 
PLAINTIFFS —APPELLANTS 
VETSUS 
KHAIRAT ALI-——DEFENDANT— 


RESPONDENT 

Muhammadan Law—Will--Bequest—Bequest of 
usufruct for life-time of legatee—Validity—Life- 
interest, whether unknown to Muhammadan Law— 
Gift of usufruct for limited period—Validity—Will 
—Construction—Held, bequest was only for life of 
legatee—Use of word “ malik " did not indicate ab- 
solute proprietorship. 

The provision of the Muhammadan Law that a 
condition repugnant to the grant is invalid applies to 
gifts only and not to wills. A bequest for a limited 
period is perfectly valid under the Mussalman Law. 

{Texts referred to. ; 

The contention that a life interest is unknown to 
Muhammadan Law is not well founded, and the rule 
of Muhammadan Law stated in the texts (namely, 
that a condition repugnant toa gift is void) isre- 
stricted to cases where the subject-matter of the gift 
is the entire physical property, and is inapplicable to 
a case where it isa limited interest in the property 
and shuuld not be extended to the latter class of cases. 
Amjad Khanv. Ashraf Khan (2), relied on. 

Areeat (that is, making another the owner of the 
usufruct without any consideration) under the 
Muhammadan Law for a fixed period being valid, it 
follows that the gift of the usufruct of property for 
the lifetime of the donees is valid as areeat, though 
it would not be included in the term hiba, which, 
isthe gift of the corpus and not of the usufruct. 
Hiba being a transfer of the corpus no condition in- 
consistent with such a transfer can, therefore, be ale 
lowed to stand. But where a maintenance grant is 
a transfer of theright to the usufruct of property, it 
is a transaction of areea and not ofa gift under 
Muhammadan Law. Mohamad Siddique Khan v. Risal- 
dar Khan (7), relied on. . 

The material portion of the will ran, “by this 
writing I declare that for my life I shall remain in 
possession of this property as proprictor and after my 
death.........[ declare the said Musammat C my wife, my 
successor and proprietor on this condition that, during 
her life out of the profits of the land she should, for the 
purpose ofthe spiritual benefit of my parents, give 
a Meal,......c0000 -ee BRA should appropriate to her-, 
self the rest of the profits without the power of 
transfer. After the death of the said Musammat C my 
legal heirs will remain malik and suzcesgor on these 
very terms” : 

Held, that the words “for my life Ishall remain 
in possession of this property as proprietor ", clear- 
ly showed that the deed was a testamentary one 
und the bequest of a life estate or of the usufruct of 
property for a fixed period was not invalid and 
such a bequest did not operate as an absolute be- 
quest and the bequest of the usufruct in favour of 
Musammat C, operated only for her lifetime, and the 
property would after her death revert tothe other 
heirs of the testator ; 


Held, also, that the mere use of the word malik or- 
gaim mugam could not, in view of the circumstances 
be held toindicate that absolute proprietorship in 
the property was intended to be given by the testator 
to the legatee, Bhaidas Shivdas v, Bat Gulab (l) 
relied on; 
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Held, further, that whether the transfer in favour 
of Musammat C be deemed a bequest or an areeat her 
interest ended with her lifetime and the property or, 


under the terms ofthe deed, the usufruct of it must 
revert to the surviving heirs of the testator. 


S. C. A. against the order of the Ad- 
ditional Sub-Judge, Sultanpur, dated 
August 15, 1935, 

Messrs. H. Husain and H. H. Zaidi, for, 
the Appellants. 

Mr. M. Wasim, for the Respondent. 

Zia ul Hasan, J.—This is a plaintiffs’ 
second appeal against a decree of the 
learned Additional Civil Judge of Sultan- 
pur, in a suit brought for possession of 
some plots of land situated in village 
Belabri. 

The property in suit criginally belonged 
to one Ali Hussain who was possessed of 
shares in several villages. He had four 
Wives with two of whom, who died in his 
life-time, we are not concerned. His third 
wife was Musammat Sitaran, who at the 
time of marrying Ali Hussain was the widow 
of Muhammad Zaki, brother's son of ‘Ali 
Hussain, and father of plaintiffs Ncs. 1 
and 2, The fourth wife was Musammat 
Chahitu. On December 12, 1910, Ali 
Hussain made a gift of most of his immov- 
able property in favour of his wife Musam- . 
mat Sitaran, and her two sons by her 
former husband, namely, Nazir-ud-din 
plaintif No.1, and Zahir-ud din plaintiff 
No. 2. With this gift too, we are not con- 
cerned in this appeal. On June 3, 1915, 
Ali Hussain executed adeed in favour of 
his fourth wife Musammat Chahita by which 
he devised the plots in suit to her for life, 
and on her death the plots were to revert 
to his own legal heirs. It was also ex- 
pressly provided by this deed that Musam- 
mat Chahta would have no power of 
alienation with respect to the devised land. 

Ali Hussain, who was admittedly a Sunni 
Mussulman, died on April 14, 1913, leaving 
five heirs, namely his wives, Musammats 
Sitaran and Chahita, his sister Musammat 
Ali Bandi and his nephews Nazir-ud-din 
and Zahir-ud-din. MusammatUhahita came 
into possession of the land in dispute in 
pursuance of the deedof June 3, 1915, 
and remained so in possession iil her death 
on October 29, 1927. On her death the 
property in suit was somehow or other 
taken possession of by the defendant 
Khairat Ali. Nazir-ud-din and Zahir-ud-ding 
plaintiffs, after selling a moiety of their 
interest in the property in suit to Zamin 
Ali plaintiff No. 3, brought the suit from 
which this appeal has arisen for recovery of . 
possession of the land on the allegation , 
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that by the deed of June 3, 1915, Musammat 
Chahita was given the usufruct of the 
property for her life only and that after 
her the property devolved on plaintiffs 
Nos. 1 and 2 as surviving legal heirs of Ali 
Hussain, Musammats Sitaran and Ali Bandi 

-haviag died in the life time of Musammat 
Chahita. 

. The defendant raised Various pleas in 
defence including the allegations that Ali 
Hussain had made an oral gift of the 
property to Musammat Chahita, that Chahita 
became a Shia after Ali Hussain’s death 
and that she took him (defendant) as her 
second husband. 

All the above pleas were decided by the 
Courts below against the defendant. The 
suit of the plaintiffs was, however, dismissed 
by both the Courts on the grounds that the 
condition in the deed of June 3, 1915, that 
Musammat Ohahita was to remain in posses- 
sion for her life was invalid and that, there- 
fore, the bequest in her favour was absolute 
and was assented to by the other heirs of 
Ali Hussain after bis dth so that ths 
plaintiffs being no heirs of Musammat 
Chahita had no interest in the property. 
The plaintiffs, therefore, bring this second 
appeal against the decree of the learned 
Additional Civil Judge who concurred with 
the trial Court in dismissing their suit. 

_ After giving my best consideration to the 
case I have come to the conclusion that this 
appeal must be allowed. The material 
portion of the deed in question runs as 
follows :— 

Ba zarie tahrir haza elan karta hoon ki ta hayat 
khud is jaedad par main malikana tarike se qabiz 
rahoonga aur bad moat mere Musammat Chahita 
aurat naumuslim qaum thakur ki jo tk arse daraz 
tak meri bivi 
guzar tht. ..apne aqd men ba ewaz kabain 
gare mahasil araziat munderja unwan laya hoon 
aur woh abtak meri zaujiat men /ai........ Musame 
mat Chahita mazkoor ko apna qaim muqam wa 
malik ba in shart qarar deta hoon ki minjumla 
hasilat arazike ta hayat khud 30 yaum Ramzanul 
mubarak men wa am sal baroz panjshamba bagharz 
sawab rasani waldain mugir ek khurak khana 
muhtajin wa miskin ko dekar bagia kul munafe 
bila akhtiar intiqal spne tasarruf men laya kare 
bad wafat Musammat Chahtta mazkoora ke mera 


waris sharai uska malik aur qaim muqam inhin 
sharton ke sath rahega. 

‘(By this writing 1 declare that for my life I 
shall remain in possession of this property as 
proprietor and after my death Musammat Chahita 
the new-Muslim woman, caste Thakur, who had been 
in the service of my deceased wife for a long time 
se... WhO I have married in lieu of the profits of the 
land mentioned above as dower and who is still 
in my wedlock...........{ declare the said Musammat 
Ohahita my successor and proprietor on this condi- 
tion that, during her life out of the profits of the 
land she should, for the purpose of the spiritual 
benefit of my parents, give a meal on all the 
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thirty days ofthe month of Ramzèn and in the 
rest of the year every {week on Thursdays to a 
nesdy person and should appropriate to herself the 
rest of the profits without the power of transfer. 
After the death of the said Musammat Chahita my 
legal heirs will remain malik and successor on these 
very terms).” ; 
There can be no doubt that, as coniend- 
ed by the learned Counsel for the defend- 
ant, the deed is a testamentary one. The 
words “for my life I shall remain in 
possession of this property as proprietor , 
clearly show this. It is, however, contend- 
ed by the learned Counsel for the defendant- 
respondent that the condition of the 
legitee Musammat Chahita remaining in 
possession for her life only is void under the 
Muhammadan Law and that, therefore, the 
bequest was absolute in favour of Musam- 
mat Chahita. I am not prepared to accept 
this argument. The provision of the 
Muhammadan Law that a condition re- 
pugnant to the grantis invalid applies to 
gifts only and not to wills. It appears to 
me that a bequest for a limited period is 
perfectly valid under the Mu3sulmane 
Law. I find the following in the Hedaya :— 


CR CR EE a GE kakak kk toi dg bak kak aR ER 
GG nao a kk aok Rofo Eaa Bak ee 


“(If a person made a will of the services of 
his slave or of the right of residence in his house 
for a definite period or for ever in favour of another, 
such a willis valid, as the giving of the proprietor- 
ship of the usufruct either for consideration or 


without it in the life-time of the testator is 
valid, and similarly it will be valid after his 
death).” 

The Hadaya also says :— 


CARICA RR AR RRR RACER EE EE BE BE kak akak ORE ET 

“When the profits of a house are the subject 
of a bequest, the legatee has no right of residence 
but under the Shafai Law the legates gets the 
house absolutely”. (Hedaya p. 693). i | 

Similarly, we find the following in 
Baillie’s Digest of Muhammadan Law :— 

“It should be known that a bequest of the 
service of a slave, or the occupation of a man- 


sion, or the produce (ghullut) of both, or of 
lands and gardens, is lawful. And it is law- 
ful for a time or in perpetuity; for, as the 


profits of a thing may be transferred by a person 
during his life-time, with or without a considera- 
tion, so they may, in like manner, be transferred 
after his death”. (Vide Baillie’s Digest of Muham- 
madan Law, p. 663). 


Io fact the book has a separate chapter 
on “Usufructuary wills”. 

Toe author of the Durrul Mukhtar also 
writes : 

(Itis valid to bequeath the services of 
one's slave and the right of residence in 
one’s house for a fixed period and 
forever.) 

In face of these texts of the Maham- 
madan Law it is impossible to hold that 
the bequest of a life estate or of the 
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usufruct of prcpérty for a fixed period is 
invalid or that such a bequest operates as 
an absolute bequest. Now, the bequest of 
the usufructin favour of Musammat Chahita 
to which according to the findings of the 
lower Couris, the other heirs of Ali Hussain 
consented after his death, operated only 
for her lifetime, and the property -shuold 
after her death revert to the other heirs 
of Ali Hussain, namely, the plaintiffs 
Nos. 1 and 2. 

The learned Counsel for the respondents 
laid great stress on the words :— 

“Apna qaim muqam wa malik” 

Occurring in the deed in question; but 
the deed must, in my cpinion, be read as 
a whole and read as such, it clearly shows 
that testator’s intention was only to give 
a life estaie to Musammat  Chahita. 
Having regard to the condition that she 
was to receive the profits of the property 
up to her death and without power of 
transfer, if cannot be contended with 
reason that there was an absolute bequest 
of the land in her favour. In Bhaidas 
Shivdas v. Bai. Gulab, L. R. 49 LA. (J), 
their Lordships of the Judicial Committce 
referring lo the use of the word malik 
remarked :— 

"It is not that the werd is a ‘term of art’ it 
does pot necessarily define the quality of the estate 
taken but the ownership of whatever that estate 
may be". 

The mere use of the word malik or 
qaim mugam cannot, therefore, in view of 
the circumstances mentioned above, be 
held to indicate that absolute proprietor- 
sbip in the property was intended to be 
given by tLe testator to the legatee. 

Owing to the view of the transaction 
in questicn taken by me above, it is not 
necessary to refer totke cases of Amjad 
Khan v. Ashraf Khan, 20. W. N. & 12), 
Amjad Khan v. Ashraf Khan, L. R. 56 
1. A. 213 (3), Abdul Khaleque Mandal v. 
Bepin Behari Bose, AJ.R. 1936 Cal. 465 (4), 
Rasoolbibi v. Usuf Ajam Piperdi, I. L. R. 
57 Bom. 137 (5), and Bat Saroobai v. 
Hussain Somji, A. 1. R.1936 Bom. 330 (6), 

(1) 49 TA; 65 Ind. Cas.'974; 260 WN 199-15 L 
W412; 20 A LJ 289:42M L J3f5;35 OL J 314; 
94 Bem, LR 551; 46 B 153; AI R1922 P C 193 


(P C). 

(2) 20 W N 83; 87 Ind. Oas. 445; 98 O C265;A I 
R 1925 Oudh 568. 

(3) 56 I A 213; 116 Ind. Cas 405; A I R 1929P O 
149. 33 C W N 783; 31 Bom. L R 809; (1929)'AL J 
571: 30L W 91; 57ML J 439; 4 Luck. 305 (P O). 

(4) A IR 1936 Cal 465; 168 Ind. Cas 310;9R 0 


3. 

(5) 57 B 737; 148 Ind. Cas. 82; 35 Bom. L R613; A 
i R 1938 Bom. 324; 6 R B 255, 

6) A I R 1936 Bom 330: 165 Ind. Cas. 34; 38 Bom. 
J, R 903:9 R B 108; T I R (1937) Bom. 18. 
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which were relied on by the learned Counsel 
for ihe appellants. I may, however, remark 
that I fully agree, if I may respectfully 
say so, with the observations of Wazir 
Hasan, A.J. C., in Amjad Khan v. Ashraf 
Khan,2 O. W.N. 83 (2), that the conten- 
tion that a life interest is unknown to- 
Muhammadan Law is not well-founded, 
and that the rule of Muhammadan Law 
stated in the texts (namely that a condi- 
tion repugnant to a gift is void) is 
restricted to cases where the subject- 
matter of the gift is the entire physical 
property, is inapplicable to a case where 
it is limited interest in the property and 
showd not be extended to the latter 
class of cases. ‘This is supported by the 
definitions of hiba and areeat given in the 
text books of Muhammadan Law. These 
terms have been very clearly defined by 
the author of Durrul Mukhtar. Hiba (gift) 
is defined as :— sS g i 

K 


Treat is, the æiving cf ownership in 
the corpus without any consideration; while 
areeat means :— 

* Æ Æ 

That is, making another the owner of 
the usufruct without any ecnsideration. 
Areeat under tle Muhammadan Law for 
a fixed pericd being valid, it follows that 
the gift of the usufruct of property for 
the lifetime of the donees is valid as 
areeat, though it would not be included 
in the term hiba, which, as noted above, 
is the gift of the corpus and not of the 
usufruct. The provison about the invalidity 
of a condition repugnant to a gift is 
perfectly intelligible when we consider the 
definition of hiba under the Muhammadan 
Law. Hiba being a transfer of the corpus 
no condition inconsistant with such a 
transfer can, therefore, be allowed to 
stand. In Mohammad Siddique Khan vV. 
Risaldar Khan, 3 O. W. N. 447 (7), Wazir 
Hasan and Gokaran Misra, JJ., held that 
where: a maintenance grant is a transfer 
of the right to the usufruct of property, 
it isa transaction of areeat and not of a 
gift under Muhammadan Law. 

In either view of the case, namely, whe- 
tLer the transfer in favour of Musammat 
Chahita be deemed a bequest or an areeat 
her interest ended with her lifetime and 
the property or, under the terms of 
the deed, the usufruct of it must revert 
to the surviving heirs of Ali Husain, namely, 
the plaintiffs Nos. 1 and 2. 


(7) 3 OW N 447; 95 Ind, Cas. 220; A I R 1926 
Oudh 360, l 
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It was also ¢ontended by the learned 
Counsel for the respondent that if the 
transfer in favour of Musammat Chahita 
was invalid as atransfer of a life inerest 
only she and after her the present respond- 
ent have been in possession of the prop- 
_ erty adversely to the appellants and have 

thus perfected their title. I have, however, 
shown that the transfer was perfectly valid 
under the Muhammadan Law, and as found 
by the Courts below, the bequest was 
assented to by the plaintiffs Nos. 1 and 2. 
In these circumstances Musammat Chahita 
cannot be said to have held the property 
adversely to the appellants and the respond- 
ent’s possession does not extend to more 
than ten years. 

I would, therefore, allow the appeal of 
the plaintiffs and decree their suit with 
costs. 

Hamilton. J.—I agree. 

By the Court.—The appeal is allowed 
and the plaintiff's suit is decreed with costs 
throughout. ' 

D. Appeal allowed. 


ee 


PATNA HIGH COURT 
Civil Appeal No. 594 of 1934 
April 2, 1937 
AGARWALA AND MADAN, JJ. 
Sheikh AMIRUDDIN AND OTHERS 
-—APPELLANTS 
versus 
SONELAL JHA AND OT4ERS—RESPONDENTS 
Bihar Tenancy Act (VIII of 1934), s 4—Gair 
mazrua-am land—Lendiord, if can settle it. 
Landlord has no control over gair mazrua-am land 
and he cannot settle it on others, Muhammad 
Waliul Haq v. Ludput Upadhya (2), relied on. Ram 
Das Sah v. Damodar Prasad (1), held overruled by 
Muhammad Waliul Haq v. Ludput Upadhya (2), 
C. A. from the decision of the Sub Judge, 
Darbhanga, dated February 7, 1934. 


Messrs. K. Hasnain and Rameshwar 
Misra, for the Appellants. oe 

Messrs. S. M. Mullick, R. Chowdhury, R. 
K. Choudhary, R. N. Jha and D. L. 
Nandkeolyar, for the Respondents. 

Madan, J.—This is an appeal by the 
defendants second party. The plaintiffs 
brought the suit alleging thatin the year 
1904 they took settlement from Bibi Wahid- 
unnisa of 1 bigha 10 kathas forming part 
of plot No. 16 of village Bishunpur Fazila. 
This plot, the total area of which is 2 
bighas 17 kuthas,is said to have been in 
exclusive possession of Wahidunnissa as 
Seven annas co-sharer landlord of the vil- 
lage, and settlement with the plaintiffs 
js said to have been made on a rental of 


Rs. 6-3-0. The defendants first party are 


the suceessors-in-interest of Wahidunnissa ~ 


and defendants third party are the remain- 
ing cossharer landlords. In the cadastral 
survey, finally published in about the year 
1900, the entire plot was recorded as “gair 
mazrua am” in possession of the Muham- 
madans of the locality for use asa grave- 
yard. The plaintiffs suggested that owing 
tothe decline in the local Muhammadan 
population, the landlord took possession cf 
the surplus portion of the graveyard and 
settled it with them. The plaintiffs also 
claimed to have planted trees on the land 
and to have surrounded it with a fence. 
In the year 1929 the defendants first party 
interfered with the plaintiffs’ possession, 
and there was a criminal case in which the 
defendanis first party were discharged. In 
their written statement in that case, the 
defendants first party claimed that the land 
was in possession of the defendants second 
party who are Muhammadansof the village. 
The plaintiffs, therefore, sued for a declara- 
tion of their cccupancy rights in the land 
and for confirmation or recovery of posses- 
sion or forsuch relief as they might be 
entitled to. The defendants first party de- 
nied the alleged settlement and claimed 
that the land was part of the graveyard. 
Defendants second party also claimed it as 
graveyard. The trial Court dismissed the 
suit holding that the plaintiffs had not 
proved settlement or possession within 
twelve years of the suit. The Subordinate 
Judge on appeal decreed the suit, holding 
that the plaintiffs had taken settlement in 
the year 1904 and have remained in pos- 
session till the year 1929 when they were 
ousted illegally by the defendants first 
party. 

The learned Subordinate Judge did not 
consider whether, assuming that Wahidun- 
nisa did purport to settle the land with 
the plaintiffs, she had a right to do so. 
The land is recorded in the cadastral sur- 
vey of the year 1900 as gair mazrua-am 
ia possession of the Munammadans for use 
as a graveyard, and this entry has not 
been seriously challenged. We were re- 
ferred for the plaintifis to the decision of 
a single Judge in Ram Das Sah v. Damo- 
dar Prasad (1). where it is observed that 
there is nothing to prevent a landlord from 
settling gatr mazrua-am land in his zamin- 
dart solong as he does not interfere with 
the rights which haye been acquired by the 
tenants. With all respect to the learned 


(1)4 P LT 223; 72 Ind. Cas, 218; A I R 1923 Pat: 


Tä 


388° 
Judge who decided that case, I am of opin- 
ion; that the correct view of the law relat- 
Ing to gair mazrua: am lands is that express- 
ed by the Chief Justice and James, d., 
in a recently aecided case of this Court, 
Second Appeal No. 1379 of 1933 Muham- 
mad Wali-ul-Haq v. Ludput .Upadhya 
(2), In that case with reference to an 
argument that the landlord had complete 
tight of control over a bathing pool situat- 
ed in gair mazrua-am land in his zamindari, 
James, J., observed : 

“The entry in the Record of Rights cannot be 
read as warranting any presumption that the zamin- 
- der more than any other person has a right of con- 
trol over these kunds, There are two forms of 
khatian for non-agricultural land or waste land, 

one {gair mazrua malik), is entered land, waste 
or uncultivated or utilized for building or non- 
agricultural purpoecs, which is under the control 
of the zamindar. In the other (gair mazrua-am 
or public waste) is land of that kind not under 
the control of the zamindar ; andthe only presumption 
in that connection which can properly be drawn from 


the entry in the Record of Rights is that this pool 
16 not under the control of the zamindar.” 


It follows that Wahidunnissa had no 
right to settle the land which is the subject- 
matter of the present case and that toe 
plaintiffs acquired no tenancy right by 
virtue of such settlement, which is repu- 
diated by defendants first party, the succes- 
sors in-interest of Wahidunniss:s. All that 
the plaintiffs have been able to establish 
in this suit,as against the defendants, is 
that they have been in actual possession of 
the land since the year 1904. The decree 
passed by the learned Subordinate Judge 
must, therefore, be moditied as follows: 
The plaintifis’ prayer for declaration of their 
occupancy right under the defendants first 
party is refused, but it is declared that the 
plaintiffs are entitled to possession of the 
land as against the defendants first, second 
and third parties. The decree is only bind- 
ing on the defendants second party, who 
are Muhammadans, in their individual 
capacity. The question what rights, if any, 
ihe plaintiffs have acquired against the 
local Muhammadan ccmmunity with respect 
to their- claim to use the land for the pur- 
pose of a graveyard, is left for determina- 
vion in a Pruperly constituted suit. The 
parties will bear their own cosis throughout 
this present litigation. 

Agarwala, J.- [ agree. 

D. Decree modified. 


(2) 169 Ind. Cas. 971; A : 3 1937 Pat. 888; 16 Pat, 


389; ls P L T 3:8; 10 k P57;3B R641 


LAL SINGIT v. DHANU MAL-Jal LAL (LAH. 


17910 


_ LAHORE HIGH COURT 
First Civil Appeal No. 231 of 1936 
January 6, 1937 
Tek CHAND, J. 

LAL SINGH -—INSOINENT —APPELLANT 
VvETSUS 
DHANU MAL-JAI LAL AND OTHERS— 

Ok EDIPORS—RESPONDENTE, ` 

Civil Procedure Code (Act V of 1908), s. 151—~ 
Insolvency Court, if can set astde ex parte decree 
obtained by fraud, 

A Court whether acting in its ordinary jurisdic- 
tion or under its special jurisdiction in insolvency, 
has inherent power to set aside an ex parte 
order obtained by fraud or misrepresentation or to 
rectify a mistake inadvertently made. 

the Addi- 


F. C. A. from an order of 
tional District Judge, Ferozepore, dated 
April 15, 1936. 


Sardar Jhanda Singh, Sardar Sahib, 
for the Appellant. 

Messrs. J. L. Kapur and Yashpal Gandhi, 
for the Respondents. . 

Judgment.— On . December 24, 1934, Lal 
Singh, appellant, applied to be adjudicated 
insulvent, alleging that he was unable to 
pay Lis debts as his liabilities amounted 
to over Rs. 30,000 and his assets were 
Rs. 680 only. The application was admit- 
ted and notices issued to the creditors. 
In the meantime, an interim Keceiver was 
appcinted to take charge of his property. 
Most of the creditors admitted the allega- 
tion of the debtor that he was unable to 
pay his debts and did not oppose his 
prayer to be adjudicated insolvent. The 
proceedings, however, dragged on for a- 
considerable time, and the tinal hearing 
of the case was fixed for February 12, 
1936. Before the date of hearing on 
January 4, 1936, Lal Singh made an ap- 
plication to the Insolvency Judge praying 
for the withdrawal of the petition for ad- 
judication as insolvent. Notice of the ap- 
plication was ordered to issue to the cre- 
ditors for January 29, 1936. Though there 
was a Pleader appearing for the credi- 
tors he was not informed, but notices 
were sent for service on the creditors. in 
the ordinary way. Personal service wass 
however, nit elected and the process- 
server reported that he had affixed the 
notices on ihe doors of the houses of the 
creditors. On January 29, 1936, the ap- 
pl.eation for withdrawal came up for hear- 
ing betore the Court. None cf the respon- 
dents (creditors) was present and the Ccurt 
granted the application for the withdrawal 
of the original petition, On February 12, 
1936, which was the date originally fixed, 


-for the hearing of the case, the creditorg 


r 
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appeared and made an application object- 
ing to the withdrawal, alleging that the 
order bad been passed without notice to 
them, that the report of the protess-server 
was falge, that notices had not been affixed 
on their open doorg and that their Coun- 
sel had not been informed. The learned 


“Additional District Judge made an enquiry 


into the matter, and finding that the order 
withdrawing the original petition had been 
obtained from bim on incorrect informa- 
tion, and that the creditors had not been 
duly served, he set aside his previous 
order and restored the original petition 
of the debtor to be adjudicated as insol- 
vent. He then proceeded to decide the 
case on the merits, and finding that the 
debtor owed more than Rs. 500 and was 
unable to pay his debts, passed an order 
adjudicating him an insolvent. 

The debtor has appealed and it has 
been contended on his behalf that once the 
Court had passed an order permitting the 
withdrawal of the criginal petition for his 
adjudication as insolvent, he had no juris- 
diction to restore the petition and proceed 
to decide it on the merits. After hearing 
Counsel I find no force in this contention. 
It is obvious that the order of withdrawal 
was passed by the Judge cn incorrect 
information. Under s. 14, Provincial Insal- 
vency Act, a petition for adjudication, 
whetucr presented by a debtor or a credi- 
tor, cannot be withdrawn without the 
leave of the Court. It is well settled that 
leave will not be granted without notice 
to all the parties concerned. The proper 
procedure was to serve the Pleader who 
had been appearing on behalf of the credi- 
tors. This, however, was not done. Notize 
were issued for personal service but this 
was not effected. Substituted service in 
this case was obviously defective, if not 
carried out fraudulently. The learned 
Additional District Judge has observed 
that he would not have permitted the 
withdrawal of the petition, if he had the 
faintest . idea that the creditors were 
opposed to it. His order was passed under 
a misapprehension, and when the true facts 
were brought to his notice, he at once set 
aside the ex parte order. A Court whether 
acting in its ordinary jurisdiction or under 
its special jurisdiction in insolvency, has 
got inherent power to set aside an ex parte 
order obtained by fraud or misrepresenta- 
tion or to rectify a mistake inadvertently 
made, and this was rightly done by the 
learned Additional District Judge in this 
case. On the restoration of the applica- 
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tion, there can be no question as to the 
order to be passed in the case. The debtor 
himself moved the Court and showed that 


his indebtedness was over Rs. 500 and that 


he was unable to pay his debts. I hold 
therefore that he has been rightly adjudi- 
cated as insolvent. The appeal fails and 


is dismissed with costs. 
D. Appeal dismissed. 


Dd 


NAGPUR HIGH COURT 
Second Civil Arpeal No. 183-B of 1931 
December 8, 1936 
Boss, J. 
GHARBHOYA—APpPELLANT 
VETSUS 
DEODATTA BIHARI PRASAD 
BrAanMIN—DEFENDANT—RESPONDENT 
` Transfer of Property Act (IV of 1882), s. 53—~ 
Transfer which can be impeached under—Nature of 
—Fraudulent transfer, meaning of—Lis pendens— 
Principle of, if applies to auction siles—Pleadings 
—Plaintiff purchasing subject to mortgage—Suit 
for possession against creditor—Lack of plea on 
this point, if prejudices plaintiff. 

A transfer which can be impeached under s. 53, 
Transfer of Property Act, is one in which the pro- 
perty is removed from the creditorsefor the beneñt 
of the debtor, and if the debtor loes not retain any 
benefit for himself and if it is found that the trans- 
fer was for adequate consideration and made in 
satisfaction of genuine debts without reservation of 
any benefit to the debtor and in favour of a cre- 
ditor, then the transfer cannot be regarded as 
fraudulent within the meaning of s. 53. Ma Pwa 
May v. S. R. M.M. A. Chettiar Firm (1), followed. 
[p. 310, col. 2.] 

The principle of lis pendens applies even to auc- 
tion sales. 

Where the plaintiff has purchased a property 
subject to a mortgage, he must be fixed with 
knowledge of the fact that the mortgagee was a 
creditor of the mortgagor. In such circumstances 
any lack of plea on this point by the defendant to 
a suit for possession by him that he was a creditor 
of the mortgagor will result in no prejudice to the 
plaintiff. 

S.C. A. from the appellate decree of the 
Court of the Additional District Judge, 
Yeotmal, dated August 9, 1934, in O. A. 
No. 13 of 1933 reversing the decree of the 
Court of the Sub-Judge, Second Class, 
Kelapur, dated December 5, 1932, in C. S, 


No 149 of 1932. 
Mr. D. T. Mangalmoorti, for the Appel- 


lant. 
Mr. A. V. Wazalwar, for the Respond- 


ent. 
Judgment.—The suit is for possession 
of a field, Survey No. 29, situate in Mouza 
Manjri, and for mesne profits. The facts 
are these: One Gufarkhan filed a simple 
money suit against one Wachhu, and 
applied for attachmeut hefore judgment 
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on the ground that the defendant was 
intending fraudulently to dispose sof the 
property. A prohibitory order was passed 
on Mareh 15, 1927, and Wachhu was 
ordered not to sell the field. But on June 
21, 1927, he mortgaged the property to the 
defendant. The plaintiff sues to set aside 
this mortgage on the ground that it was, 
what he has termed a bogus transaction, 
without any consideration, entered into 
fraudulently in order to defeat and delay his 
rights. 

This is aplea of an unreal transaction, 
and there is nothing whatever to indicates 
either in the plaint or in the subsequent 
pleadings, that there was an alternative 
case to.be considered, namely, that even 
if the transaction was to be considered a 
real one, nevertheless it still fell within 
the purview of s. 53 of the Transfer of 
Property Act, and was voidable because 
it was made with the intention of defeating 
and delaying the creditors. 

However, I am prepared to consider the 
alternative position in this case; but even 
if we assume that the plaintif meant to 
set out this alternative case, we cannot 
travel beyond the facts found. What are 
they? First of all we have the fact that 
the transferee, who is the defendant, was 
a creditor of the transferor, Wachhu. We 
ulso have the fact that the entire considera: 
tion, apart from the Rs. 137-8-0 due to the 
defendaut himself, was expended in pay- 
inent of Wachhu’s debts. Ks. CO was for the 
taccavi due by him: Rs. 93-12-0 was paid 
to the plaintiff's predecessor, Gafarkhan, 
himself; and Rs. 1t0 was paid to another 
creditor. Therefore, it is clear tbat the 
debtor retained no benefit whatever for 
himself. What is the legal inference 
arising from these proved facts ? 

The case appears to be almost exactly 
on all fours with a decision of their 
Lordships ofthe Privy Council in Ma Pwa 
May v. S. R. M. M. A. Chettyar Firm (1). 
Their Lordships rely there on an earlier 
decision of their Board where it is pointed 
out that a transfer which can be impeach- 
ed under s. 53 is one in which the property 
is removed from the creditors for the 
benefit of the debtor, that if the debtor 
does not retain any benefit for 
himself and if it is found that the 
transfer was for adequate consideration 
and made in satisfaction of genuine 

(1) 7 R 624; 120 Ind. Cas. 645; A I R 1929 P C 279; 
30 L W 481;34 OW N6;6OW N 869: (1929) MW 
N 941; Ind. Rul. (1930) P C 5; 51 C LJ 6; 56 I A379; 


S GU R117; 58 M L J 59; (1930) AT, J 533 
( ; 
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debts without reservation of any 
benefit to the debtor and in favour of a 
creditor, then the transfer cannot be 
regarded as fraudulent with the meaning 
of s. 53. 

It was argued that in this case the 
transfer was a mortgage and not a sale 
and that the benefit given to the debtor 
was the money handed over to him in 
cash. But that was also the position 
in Ma Pwa May v. S. R. M. M. 
A. Chettyar Firm (l), and in 
that case we do not have what we 
have here; namely, knowledge of how 
the amount paid in cash was actually 
disbursed. In the present case we know 
that not a pie of it was retained by the 
debtor himself. In that case also the plea 
was “that the mortgage deed was executed 
without consideration and for the purpose 
of defrauding the respondents", which is 
very similar to the pleain this case. There- 
fore, the decision of the lower Appellate 
Court, which follows exactly the lines of 
their Lordships, cannot be impeached. 

It is unnecessary to consider the ruling 
in Hakim [al v. Mooshahar Sahu (2), 
which was cited before me, because that 
case went up tothe Privy Council and was 
decided by their Lordships in Mooshahar 
Sahu v. Hakim Lal (3), and that decision 
in its turn is the one on which their 
Lordships have relied in T. L. R. 7 Rang. loc. 
cit. Therefore, it is enough to take the law 
expounded by their Lordships in these 
two cases. 

The next point argued was that, as the 
plaintiff was an attaching creditor, he had 
a right to redeem, and consequently was 
a necessary party to the suit on the mort- 
gage: since he was no joined, his rights 
are unaffected, and consequently, before 
the defendant can claim the right to 
retain possession of the property. he must 
institute a suit on his mortgage and work 
out his rights under a decree. 

I have no doubt that uoder the old law, 
namely, s. 91 (f) of the Transfer of Property 
Act before its amendment, the plaintiff 
had a right to redeem. But in the present 
ease, the attachment and sale appear to 
have been during the pendency of the 
mortgage suit, and, therefore, the rights 
of the plaintiff in that suit are unaffected 
by this attachment and sale. 


As a matter of fact, we do not know 

(2) 34 C 999. 

(3) 43 O 521; 32 Ind. Oas. 343; 43 IA 104; 30 ML 
J 116: 3 L W 207; 20 OW N 393; 14 ALJ 198; 
(1916) IM WN 198; 19M L T 203; 230 LJ 406; 18 
Bom. L R 378 (PO). 


Pd 


1937 


the exact date of the attachment. But 
we do know that the auction-purchase was 
on June 11, 1929, and so the attachment 
must have on some date prior to this. We 
cannot, however, assume in the plaintiff's 
favour on whom the burden lies that it 
was before the institution of the mortgage 
. Suit which was filed some time in the 
year 1928. The preliminary decree 
was obtained on December 12, 1928, 
and the final decree on November 
11, 1929. Therefore, all I am prepared 
to assume in this case is that the attachment 
was on some date between the preliminary 
and final decrees. 

If then the doctrine of lis pendens 
applies, if was the plaintiff's duty as a 
transferee of the mortgagor's rights, or 
at any rate asa person having an interest 
“in those rights under s. $1 (f) of the 
Transfer of Property Act, to come to Court 
and claim his right ofredemption. That 
of course he would have been entitled to 
do. But since he did not choose to exercise 
it, the plaintiff in that suit was entitled 
to work out his decree unaffected by the 
attachment and sale. 

The cases cited, Raghunath v. Sheolal 
(4), and Kutti Chettiar v. Subramania 
Chettiar (5), are not cases of lis pendeng 
and so do not apply here. 

It was argued that the doctrine of 
lis pendens is subject, in this case. to the 
provisions of s 52 of the Transfer.of Prop- 
erty Act as it stood before the amendment, 
and for that, two things are necessary, 
first, the active prosecution of the suit, and 
secondly, that the suit must be a con- 
tentious one. Section 52 does not apply 
as such, because s 2 (d) expressly excludes 
it in the case of auction sales. But their 
Lordships of the Privy Council have 
decided that the principle applies even 
to auction sales, and this has been followed 
by almost every High Court in India. 
However, even if we assume that these 
two conditions must be fultjled, in the 
present case, there can be no doubt abont 
the active prosecution of the suit. We know 
that there was a genuine mortgage for 
which full consideration was paid. We 
know a suit was instituted on it in the 
year 1928 and that a preliminary decree 
was obtained in December 1928, Then 
11 months later, on November 11, 1929, 
there was the final decree. Those facts 
in themselves lead to an inference of active 
prosecution. 


(4)13 N L R 69; 39 Ind. Cas. 849; A I R1916 Nag, 120. 
(5) 32 M 485; 4 Ind. Cas. 1077; 19M L J 728. 
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With respect to the contentious nature 
of the suit, there was a difference of 
opinion before the amended section as to 
what that meant, and the better view 
was that it meant a non-collusive suit. 
Simply because the defendant in the suit 
admitted the plaintiff's claim, it would 
not render the suit non-contentious within 
the meaning of the old section. In my 
opinion that is the right view. It is 
significant that the present section drops 
those words and so brings the law into 
line with the decision which took this 
view. 

The plaintiff was given an opportunity 
to exercise his right of redemption even 
in this case. Of course it is not a mort- 
gage suit, but he could have obtained 
possession of the property upon paying 


“the amount due on the mortgage, if he 


had so chosen, because of the offer made 
by the defendant; but he has expressly 
stated that he does not want to redeem. 
Consequently, of course, that chance has 
now gone, and since heis not entitled to 
redeem under the law, because he omitted 
to ask for an opportunity to exercise that 
right in the mortgage suit, his claim for 
possession must be dismissed. 

I omitted to deal witu one argument 
raised in Gonuectio with s. 53 of the 
Transfer of Property Act. lt was urged 
that the defendant did not plead that he 
was a Gredilor of the debtor, and conse- 
quently the rulingsinI. L. R. 7 Rang. loc. cit, 
aid Musahar Sahu v. Hakim Lal (3), which 
deal with the position of preference to one 
creditor, cannot be applied. The lack of 
pleadings is due to the plaintif’s own 
fault, because, as I have said, he confined 
his case to one of an unreal transfer, and, 
therefore, all that it was material for the 
defendant to prove was that full con- 
Sideration was paid. But if we assume he 
meant to goon and piead areal transfer, 
thea he had notice of the mortgage, 
because the finding of both the lower 
Courts is that he purchased at the auaiion 
expressly subject to that mortgage. The 
mortgage-deed (Ex. 8-5) sets out the items 
of which the consideration was composed 
in its recitals and among them we find 
that Rs. 187-80 was appropriated towards 
the amount due under the decree in Civil 
Suit No. 68 of 1927 dated April 6, 1927, 
which was a decree obtained by the 
defendant against the mortgagor Wachhu. 
Since the plaintiff's purchase was expressly 
subject to this mortgage, he must obviously 
he fixed with knowledge of the fact that 
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the mortgagee was a creditor of the 
mortgagor. Consequently any lack of plea 
by the defendant on that point has not 
prejudiced him. 

I uphold the findings of the lower 


Appellate :Court, and dismiss the appeal 
with Costs. i 


N. Appeal dismissed, 


M i 


, LAHORE HIGH COURT 
First Civil Appeal No. 163 cf 1936 
December 15, 1936 
SKEYP, J, 
MUHAMMAD ANWAR AND OTHERS 
— Durenpants—ApPRLLANTS 
VETSUS 
DIAL CHAND AND ANOTHER -—PLAINPIFES 
— RESPONDENTS 
_Pre-emption—Court-fee—Suit for pre-emption of 
site—Improvements made on property before suit— 
Court-fee payable for suit. 


In a suit for pre-emption of a house site, 
plaintifi paid court-fee only on its market value 
although thesale-deed specified the price to be a 


` higher amount. The vendess pleaded that the 


plaintiff should pay court-fee on the price specified 
in the sale-deed plus the market value of the house 


which the vendees had built before the suit was 
brought: 


Held, that the plaintiff should pay court-fee on 
the sale price given inthe deed together with cost of 
improvements, and that if it be found when the suit 
was finally tried out,that he had paid more, he could 
claim refund under s. 10, Court Fees Act. 


F. C. A. from an order of the District Judge, 
Sheikhupura, dated June 4, 1936. 

Messrs. Muhammad Amin Khan and Inder 
Dev, for the Appellants, 

Mr. & L. Anand I, for the Respondents. 

Judgment.—This is an appeal from an 
order by the learned District Judge of 
Sheikhupura at Lyallpur remanding a case 
in the following circumstances: The 
plaintiff sued for preemption of a site on 
the court-fee proper to Rs. 203. He said 
that, although the sale-deed specified the 
price to be Rs. 1,000 the market value was 
only Rs. 400 and the site was already under 
mortgage to him by certain persons (nst the 
vendors) for Rs. 197. The vendees pleaded 
that the suit was not properly stamped and 
that the plaintiff should pay court-fee on 
Rs. 1,000, the sale price, plus the market 
value of the house which the vendees had 
built before the suit was brought. They 
alleged that they had spent Rs. 1,942 on 
the building. The trial Judge framed two 
issues: No. (1) Does the suit lie in the 
present form ? (2) If not, what is the market 
value of the defendants’ building on the 
site in suit with a view to court-fee? The 
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trial Court found that the defendants had 


spent Rs. 1,493 cn the building and that the 
plaintiff should pay court-fee on Rs. 1,000-+ 
Rs. 1,498=2.493. If also held that the 
plaintiff should amend his plaint by seeking 
demolition of the house which had been 
built. The plaintiff appealed to the learned 
District Judge who wrote: 

“The case law cn the point is very meagre and 
there is much to be said for the view that when the 
plaintiff definitely does wash his hands of the im- 
provements and leaves the defendant to remove those 
improvements and claims simply the site without the 
building, he should not be forced to pay the court- 
fees on the site plus the building, although he may 
ultimately be directed by the Court to pay not only 


the consideration for the sale but the cost of improve- 
ments as well." 


He was, however, referred to Khidmat fat 
yv. Anant Ram (1) and said he must follow 
that ruling. Khidmat Rai v. Anant Ram 
‘l) a judgment by Kensington, J. was very 
similar to the present case. The plaintiff 
claimed a house by right of pre-emption 
and stated that the house was sold for 
Rs. 100 only and not for Rs. 400 as stated 
in the deed. The vendee had before suit 
re-built the house at a cost found by a Local 
Commissioner to be Rs. 2.512, the plaintiff 
taking no steps to obtain an injunctior. 
The trial Judge ordered plaintiff to pay 
court-fee on Rs. 2,512 and when plaintiff 
failed to do so rejected the plaint. The 
Divisional Judge, as here, accepted the 
appeal and remanded the case. K eusington,J. 
held this was wrong and restored the 
order of the trial Judge rejecting the plaint. 
Subsequently in the present judgment 
the learned District Judge laid down the 
rule: 

“Tf the improvements are made in good faith and 
there is no notice by the pre-emptor of his intention 
to exercise the right of pre-emption nor a warning 
that the vendee should not make those improve- 


ments, the plaintiff must compensate the vendee for 
the improvements.” 


Now the plaintiff had in his plaint stated 
that he had given notice of his intention to 
sue and receipt of notice was admitted by 
the defendants. The learned District Judge 
went on to say that the lower Oourt did not 
apply its mind to this aspect of the case 
and remanded the appeal for a re-trial on 
the fcllowing issues: (1) Are the plaintiffs 
legally bound to-.compensate the defend- 
ants for the improvements made ? : (2) 
What was the value of the site on the date 
of the suit and what was the value of the 
improvements on the date of the suit? It is 
contended before me that the order of the 
¿rial Court was correct and that the District 


vous 184 PI R 1912;17 Ind. Oas. 245,169 PW R 
12. 
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Judge should not have passed an order of 
remand. | ; 

The saledeed was executed and regis- 
tered on August 11,1934, and the plaintiff 
Dial Chand lodged his suit for pre-emption 
on August 10, 1935, the last, day of limita- 
tion. The sale-deed specified that Rs. 99 
‘was due to the vendees on a previous 
mortgage and that the balance of Rs. 901 
was paid ip the presence of the Sub- 
Registrar. Paragraph 5of the plaint said 
that on August 15, 1934, the plaintiff had 
served the defendants with a notice that 
he intended to bring a suit for pre-emption 
warning the vendees not to build on the 
site in suit and that if they did, they would 
not be entitled to compensation. A copy 
of this notice was attached to the plaint. 
The plaint went on to say that a reply was 
sent but only waste paper was found in the 
envelope which was also attached. In the 
written statement the defendants admitted 
receipt of notice to which areply was sent 
on August 17,1934. There was no waste- 
paper and a copy of the reply sent was 
attached. 

The copy of the replyis long and argu- 
mentative and denies that there is any right 
of pre-emption in Sheikhupura. As a 
witness the plaintiff admitted that he had 
not drawn the attention of the vendees to 
the fact that a blank paper was sent in 
reply to his notice: No further corres- 
pondence tock place between the parties. 
The question was raised why the plaintiff 
took no further steps to stop the vendees 
from building. The plaintiff's reply is that 
they began to build in the month of Sep- 
tember when the Courts were closed, 
finished the house and let it on September 
25, 

The vendees said that they began to 
build in the middle of August and finished 
the house in October. A rent deed was no 
doubt executed on ¡September 25, 1934, 
They also said that building was begun 
before the receipt of the plaintiff's notice. 
The question was also raised why the 
plaintiff, when he valued the site at 
Rs. 400, did not pay a court-fee on that 
amount as he was obviously bound to do. 
To this no satisfactory reply was given. 
The plaintiff is under suspicion of waiting 
until the house was finished and lodging a 


suit on the last day of limitation by way of- 


blackmail. 

In these circumstances, on what amount 
ought he to pay the court-fee? There is no 
doubt that he ought to pay on at least 
Rs. 1,000 the amount specified jn the deed 
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9/10ths of which was paid before tbe- Sub- 
Registrar. As to the improvements. T think 
the ‘rule’ laid down by the learned District 
Judge is a good rule to follow at t!.e end of 
the suit when all the evidence has been 
heard and the Court can give 2 finding on 
the merits. ButifI adopt the view which 
the learned District Judge would have liked 
to adopt. the plaintiff would obtain a deci- 
sion on most of the points in suit on the 
court-fee payable on Rs. 203 (or, at any rate 
on Rs. 400) for a property valued at 
Rs. 2,493. The only point left would appar- 
ently be whether the right of pre-emption 
prevails in the locality in suit. The plaint- 
iff has already obtained from the Court 
below a decision as to the amount spent by 
the vendees on their building and if the 
order of remand were carried out, he would 
get a decision on twomore important issues, 
still paying a court-fee on Rs. 203. For 
these reasons I am of opinion that the order 
of the learned District Judge was erroneous 
and that in the circumstances the plaintiff 
ought to pay court-fee on the value of the 
site as givenin the deed and on the cost 
of the improvements. There is no finding 
by the District Judge as tothe cost of the 
improvements, ard as this is a question of 
fact agitated in the second ground of the 
appeal to his Court, I direct that he gives a 
finding upon it. 

The order of the trial Court directing that 
the plaint should be amended is wrong. It 
is not necessary to put in the plainta 
prayer that the building should be pulled 
down; presumably the plaintiff would have 
no objection to buying for Rs. 203 a pro- 
perty valued by the trial Court at Rs. 2,493. 
I, therefore, find that in this case the plaint- 
iff should pay court-fee on Rs 1,000, the 
sale-price givan in the deed, together with 
the cost of the improvements which still 
remain to be assessed on appeal by the 
learned District Judge. Should the plaint- 
iff pay court-fee on the sum finally assessed 
and should it be found when the suit is 
finally tried out that a smaller court-fee is 
really due, it will be open for the plaintiff 
to make an application and for the Court 
to make an order under s. 10, Court Fees 
Act, for refund of any excess court-fees 
paid. 

I am not giving final decisions on the 
points in issue, but stating how the case 
appears on the matter so far on the record 
for purposes of court-fee. The plaintiff can 
only get an exact decision on those matters 
after the case has been tried out and he 
ought to pay court-fee on what is prima 


394 


facie the value of the subject-matter in 
dispute before he getsan exact decision 
on these poinis and not afterwards. The 
respondent is to pay the appellants’ costs 
in this Court. The parties have been told 
to appear in the Court of the District Judge 
on January 9, 1937, for orders as to date of 
hearing. 
N. Order accordingly. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 125-B of 1935 
October 27, 1936 
Bosg, J. 

IRBHANYA— APPELLANT 
versus 


SAKHOO AND ANoTABR—RESPONDENTS 

Berar Land Revenue Code, 1928, ss. 192, 194 (2) 
(g)—Rules framed under s. 194 (2) (gi, r. 18 
—Appointment of village mahar—Jurisdiction of 
Civil Court in regard to—Whether ousted by s, 192 
~—Re-vesting of jurisdiction—Condition precedent— 
Absence of reference—Sutt, if can be entertained 
in Civil Court. 

The appointment of the village mahar is made 
in accordance with rules framed under s. 194 (2) 
(g) of the Berar Land Revenue Code. The actual 
appointment lies in the hands of the Revenue Autho- 
rities. These are matters which the Revenue 
Authorities have been empowered to deal with and 
consequently the jurisdiction of the Civil Courts 
is ousted to that extent under s. 192. Rule 18 
of the Rules framed under s. 194 (2) (g) makes 
an exception to this. But an order of reference is 
a condition precedent to the revesting of jurisdic- 
tion in the Civil Courts If the Revenue Authorities 
do not consider that there is a dispute before 
them “as to the right to office’, the Civil Courts 
have no power to compel them to change their 
mind: even if they refuse to do their duty under 
these rules, the Civil Courts would have no power 
to interfzre. Their jurisdiction his been fully and 
completely ousted under s, 192 and cannot be re- 
vested except in strict accordance with the express 
provision to that effect Therefore since r. 18 ex- 
pressly limits the resumption of jurisdiction to 
cases where the parties have been referred to the 
Civil Couits, no suit can be entertained with respect 
to these matters in the absence of an order of 
reference. 


S.C. A. from the appellate decree of the 
Court of the Third Additional District 
Judge, Amraoti, dated January $1, 1935, in 
O. A. No, 6-A of 1234, conlirming the decree 
of the Court of the Second Sub-Judge, 
Second Class, Amraoti, dated November 22, 
1933, in C. S. No. 263 of 1933. 

Mr. K. V. Brahma, D. B., for the Appel- 
ant. 

Mr. G. V. Moharir, for the Respondents. 

Judgment.—The plaintiff No. l’s case 
is that her father Goma had a quarter 
share in the maharki of the village Wasa- 
wadi and that she succeeded toit on his 
death in the year 1919. The right is vesied 
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in four families and they officiate in the 
rotation, each receiving his turn: every 
fourth year. The plaintiffs state that she 
being a woman was entitled to appoint a 
substitute and that she appointed the de- 

fendant to act for her when her turn came 

round ever since the deuth of her father. 

But in the year 1932, which was her year,. 
when she wanted to appoint the second 

plaintif Khubdurya as her substitute, the 

Revenue Authorities rejected her applica- 

tion and appointed the defendant on De- 

cember 2, 1932. She, therefore, sues fora 

declaration of her rights and has suc- 

ceeded in both the lower Courts. 

On the facts two questions arise for deci- 
sion. The first is whether the jurisdiction 
of the Civil Courts is onsted under s. 192 
of the Berar Land Revenue Code, and the 
second is whether a woman can succeed to 
such a watan, 

With respect to the first point the plaint 
really contains two dislinct prayers though 
they have been jumbled together as one. The 
first is fora declaration of the plaintiff's 
Her rela- 
tionship to Gomais not denied, so the 
matter resclves itself into the second ques- 
{ion of law which I have formulated above. 
The second prayer is that the plaintiff has 
the right not merely to nominate her sub- 
stitute but actually to appoint him and 
to insist on the Revenue Au'horities accept- 
ing her choice. 

The appointment of the village mahar is 
made in accordauce with rules framed 
under s. 194 (2) (g) of the Berar Land 


Revenue Code. From those rules it is 
clear that the actual appointment lies in 
the hands of the Revenue Authorities. Rule 


l4. states that the number of maharsto be 
maintained in office in each village shall be 
determined under the control of the Deputy 
Oommisfioner, by the Sub-Divisional 
Officer. in consultation with the persons 
specified therein. Rule 15 makes it the 
duty of the Revenue Patel to see that the 
number of mahars sanctioned for the vil- 
lage is maintained in office. Rule 17 states 
the actual appointment shall be made by 
the Revenue Patel and then immediately 
reported to the Tahsildar. Then r. 22 gives 
the Tahsildar power to suspend or dismiss 
a maharand to fill the vacancy thus creat- 
ed by a person who is not a member of 
the family of the suspended or dismissed 
mahar. So it is clear that these are 
matters which the Revenue Authorities 
have been empowered to deal with and 
consequently the jurisdiction of the Civil 
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Courts is ousted to 
s. 192, > 

But r. 18 makes an exception to this. 
Although the Revenue Authorities have 
been given tre powerto make the actual 
appointment, they have to acb in accord- 
ance with the directions given in r. 17. 
The appointment must be “in accordance 
with the custom of the village after re- 
cording ihe opinion of the mahar and 
where no established custom exists, then 
from “the nearest eligible relative of the 
late mahar“. Now itis obvious that dis- 
putes are likely to arise and in the absence 
of any other provision it would be clear 
that the person given the authority to 
appoint is the person who has the authority 
to decide disputes between the rival claim- 
ants, and also that in the absence of 
express provision for appeal or revision, 
his decision would be final. But r. 18 says 
that “if there is a dispute to the right to 
office”......the parties shall be referred to 
a Civil Court. What exactly does this 
mean ? 

To my mind it is clear that an crder of 
reference is a condition precedent ‘o the 
revesting of jurisdiction in the Civil Courts. 
If the Revenue Authorities do not consider 
that there is a dispute before them “as to 
the right to office’, the Civil Courts have 
no power to compel them to change their 
minds: even if they refuse to do their duty 
under these rules, the Civil Courts would 
have no power to interfere. Their juris- 
diction has been fully and completely 
ousted under s. 192 and cannot be re-vested 
except in strict accordance with the express 
provision to that effect. The power to issue 
a writ of mandamus has been conferred 
only onthe High Courts of Judicature at 
Fort William, Madras, Bombay, and 
KB under s. 49 of the Specific Relief 

cb. 
the presumption of jurisdiction to cases 
where the parties have been referred to the 
Civil Courts, in my opinion, no suit can be 
entertained with respect to these matters 
in the absence of an order of reference. 

No such order has been produced here, 
so the plaintiffs’ suit must fail. I allow 
the appeal and reverse the decrees of 
both the lower Courts. In their place a 
decree will now be passed dismissing 
the plaintiff’s suis. 

As regards costs. this is a matter of 
first impression on which there is no pre- 
cedentto actas a guide. The rules are 
not as clearas they might be: in fact two 
learned Judges in the Courts below have 


that extent under 
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already interpreted them in the plaintiffs 


favour. 

In these circumstances she c unt be 
blamed for thinking as they did that she 
had a right to appoint a substitute. I, 
therefore, direct each party to bear his and 
her own costs throughout. 

N. Appeal allowed. 
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RANGOON HIGH COURT 
Criminal Appeal No. 107 of 1937 
February 10, 1987 
Roperts, C. J. AND LEACH, J. 

NGA SAW MAUNG—Appa.Ltiant 
VETSUS 
EMPERO R—Opposttsa PARTY 

Penal Code (Act XLV of 1860), ss. 300, 304—- 
Accused devoted to wife who finding fault with him 
not allowing to stay with her—Accused finding her 
eight months advanced in pregnancy—Accused en- 
quiring whether she cohabited with certain person 
—Wife replying in affirmative ~Accused stabbing her 
—Held, no murder but mere culpable homicide— 
Provocation, if extenuating circumstance—Face that 
two lives killed, whether should be taken into account 
—Criminal trial —Sentence. 

Wife of the accused repeatedly finding fault with 
him, though he was devoted to her, did not allow 
him to live in the same house with her. The hus- 
band was obliged to stay at his brother's place, 
After about some months the accused found his wife 
eight months advanced in pregnancy. On an enquiry 
by him whether she cohabited with a certain per- 
son, she replied in the affirmative, Immediately the 
accused stabbed her : 

Held, that it was hardly possible to imagine 
graver provocation being received. Though he 
hag suspected that something was wrong before and 
that he was not the father of the child, yet if such 
words were spoken ina taunting manner and took 
him by surprise, there could be no doubt that it 
would be right to hold the accused not guilty of the 
offence of murder but of culpable homicide 
merely ; 

Held, also, that a Court must nt pass the more 
severe sentence when circumstances of extenuation 
exist merely because the consequences of the crime 
have been more serious than in the ordinary 
case, The reasoning that although there wag 
Such provocation as to form a mitigating cjr- 
cumstance, yet that could not be taken into account 
because more lives than one had been sacrificed 
was an erroneous view of looking at the way in 
which circumstances of extenuation could be taken 
into account. 

Or. A, from an order of the Sessions Judge, 
Meiktila, dated January 11, 1937. 

Mr. R. R. Chowdhury, for the Appellant. 

Mr. E. W. Lambert, Assistant Govern- 
ment Advocate, for the Crown. 

Roberts, C.J.—This is an appeal by one 
Nga Saw Maung who was convicted b 
the learned Sessions Judge of Meiktila on 
January 11 of this year for the murder 
of his wife Ma Lon Kin on September 


24 last, at the village in which they lived 
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called Mwe. The parties lived together 
' unhappily. The appellant went away in 
the month of Tawthalin and returned on 
September 19, 1936, and was obliged to 
stay with his brother Ba Sein because his 
wife would not have himin the house. On 
September 21, he went to his home and 
was driven away by his wife, and on the 
23rd he came back and there was a further 
quarrel, and it appears from the neigh- 
bours that she was repeatedly finding 
fault with him but that he was devoted to 
her. On September 24, the appellant 
and the deceased were seen by a witness, 
Ma Bya Ok, to be talking together outside 
the village, and there is no suggestion that 
when this witness saw them, the appellant 
was behaving other than ina normal 
fashion. The wife und he were discussing 
their recent difficulties, and he had said 
to. her ‘Please clear the matter now, to 
which she replied ‘I will clear it at the 
village elders’ house.’ The witness says 
that she was told to go away, and she did 


so: and later on something happened 
which from the evidence we must con- 
clude induced tne husband to stab his 
wife fatally with the dagger which he 
possessed at the time. The accused’s 
own story is that during the con- 
versation : 


“I enquired of her if she had been cohabiting 
with Ko Kyi Nyo and she said ‘yes’. Thereupon 
I became dazed and I do not know what I did.” 


There was evidence that she was eigat 
months advanced in pregnancy, andif it 
be true that anything hke these words 
were spoken by her, it is hardly possible 
to imagine gravyer provecation being 
received. Though he may have suspected 
that something was wrong before and that 
he was not the father of the child, yet if 
such words were spoken in a taunting 
manhter and took him by surprise, there 
can be nodoubt upon the authorities that 


it would be right to hold this appellant . 


not guilty of the offence of murder. Tue 
appellant has sought to bring his case 
within Excep. (1) to s. 300, Indian Penal 
Code. In so doing he has raised a doubt 
in the mind of the Court as to whether his 
story that he received grave and sudden pro- 
vocation may not be correct. Reviewing the 
whole evidence therefore at the close of the 
case, we have come to the conclusion that 
we ought tosay that the prosecution has 
failed to prove that he is guilty of the 
crime of murder. He was extremely fond 
of his wife and immediately after he had 
committed this act he did his best to com- 
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mit suicide. We think that the evidence. 
of the witness who saw them talking 
goes to show that something must have 
happened of the nature which he sets 
out in the answers to his examination. 
We have, therefore, come to the conclusion 
that this is a case which ought to be 
treated as one of culpable homicide merely. ` 
The appellant is a young man of 18 or 19 
years of age, and he has of course taken 
life in the most dreadful way : but at the 
same time we think that the nature of the 
provocation which he received may well 
have been such that a sentence of seven 
years’ rigorous imprisonment will meet 
the case. 


It only remains for me to add, as I 


‘desire to add, that I do not subscribe to 


the view of the learned Sessions Judge 
when he said that although he believed, 
that there was such provocation as to 
form a mitigating circumstance, yet that 
could not be-taken into account because 
more lives than one had been sacrificed. 
This is an erroneous view of looking at 
the way in which cireumstonces of exte- 
nuation can be taken into account anda 
Court must not pass the more severe 
Bentepce when circumstances of extenua- 
tion exist merely because the comsequenc?s 
of the crime have been more Serious buan 
in the ordinary case. Accordiagly, the 
conviction for muider will be quashed and 
the sentence of death set aside, and there 
will be substituted therefor a cnviciion 
for culpable homicide under s. 304 first 


part and a sentence of seven (7) years’. 
rigorous imprisonment. 

Leach, J.—I agree. 

D. Conviction altered. 





MADRAS HIGH COURT 


Criminal Revision Case No. 87 


and 
Petition No. 82 of 1937 
July 23, 1937 


Kine, J. 
In re KOTHA ACHAYYA SETTI 


—-PHTITIONER 

Madras District Police Act (XXIV of 1859),s 47 
—Whether same as s. 211, Penal Code (Act XLV of 
1860)—Conviction under s.47—Intention of accused 
in making false charge, that criminal proceeding 
against Potice Officer should be started, if necessary. 

Except that the word ‘charge’ appears both in 
s. 47, Madras District Police Act, and in s. 211, 
Penal Code, there is no similarity between the 
two sections at all. Section 211 provides for 
two offences both of which are equally punish- 
able. One is the actual institution of criminal 
proceedings with a certain intent and the other 
is the false charge against a person of having com- 
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mitted an offence knowing that there is no just or 
lawful ground for such acharge. It is clear that 
the charge- referred to in s. 211 must be a charge of 
the same nature as the complaint and the actual 
institution of criminal proceedings dealt with by the 
first clause in that section. And further, the refer- 
ence to the specific allegation that the person charg- 
ed had committed an offence isan indication that 
_ the charge must be with the intention of bringing 
him to trial in a criminal proceeding. In s. 47 
there is no reference to any criminal proceeding or 
any Court. The language simply is: “shall mali- 
ciously and without probable cause prefer any false 
or frivolous charge against any Police Officer.” 

For @ conviction under s. 47, Madras District 
Police Act, it is enough, if the alleged charge against 
a Police Officer is found to be false. It is not 
necessary that the intention of the accused in making 
the false complaint against the Police Officer should 
be that criminal pruceedings against the officer should 
have been instituted. Rayan Huttt v. Emperor (1) 
ao Abdul Hakim b han v. Emperor (2), distingui- 
shed, 


Cr. R. from a judgment of the Sub- 
Divisional Magistrate, Gooty, dated October 
16, 1936. 

Mr. K. Krishnaswami Iyengar and K. S. 
Jayarama Iyer, for the Petitioner. 

The Public Presecutor, for the Crown. 


Order.—The petitioner in this case sent 
-a petition to the District Superintendent 
of Police, Anantapur, in January 1936, 
alleging that the Sub-Inspector of Police, 
Gooty, had obtained certain jewels from 
him in the preceding June and had refused 
to return them when requested to doso. 
He accordingly asked that the District 
Superintendent of Police should give orders 
that the jewels should be soon returned to 
bhim. It is the case for the prosecution 
that this petition contained allegations 
which were false and thatthe jewels had 
been returned before the petition was sent, 
and the petitioner was convicted under s. 47, 
Madras Disirict Police Act. He of course 
denied at the trialthat the statements in 
his petition were false, but it was found 
both by the trial Court and by the Appellate 
Court that those statements were false and 
this finding of fact cannot new be further 
challenged. 


It is, however, argued before me that s. 47 
does nol. apply to the petitioner's action, 
All that the petitioner wanted to do, it is 
urged, wasto bring some kind of depart- 
mental punishment upon the Sub Inspector 
and he had no intention of compellingthim 
to stand his trial for any criminal offence. 
Rulings have been cited before me both of 
this Court and of the Calcutta High Court. 
Rayan Hutti v. Emperor (1) and Abdul 


(1) 26M 640, 
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Hakim Khan v. Emperor (2) which deal 
with the interpretation of s. 211, Indian 
Penal Code, and which hold that before a 
man can be found guilty of having made a 
false charge against another person under 
s. 211, it must be established that his 
intention in bringing the false information 
was that criminal proceedings should be in- 
stituted. 

lt is argued before me that the same 
principle ought to be applied tos. 47, Dis- 
trict Police Act. I am unable to accept this 
argument. Itisnodoubt asserted that the 
language of s. 47 and the language ofs. 211 
are similar. But except that the word 
‘charge’ appears both in s.47 and in s. 211, 
there is no similarity at all. Section 211 
provides for two offences both of which are 
equally punishable. One is the actual 
institution of criminal proceedings with a 
certain intent and the other is the false 
charge against a person ofhaving commilted 
an offence knowing that there is no just or 
lawful ground for such a charge. It is 
clear, therefore, that the charge referred to 
in s. 211 must be a charge of the same 
nature as the complaint and the actual 
institution of criminal proceedings dealt 
with by the first clause in that section. And 
further, the reference to the specitic allega- 
tion that the person charged had committed 
an offence is an indication that the charge 
must be with the intention of bringing him 
to trialin a criminal proceeding. In s. 47 
there is no reference to any criminal proceed- 
ing or any Court.. The language simply is: 


“shall maliciously and without probable 


cause prefer any false or frivolous charge 
against any Police Officer.” 

There are minor differences also which 
‘may be incidentally referred to, viz. the 
very much greater severity with which an 
offence under s. 2IL is punished, the 
maximum being two years in thut case and 
only three months in s. 47 and the fact that 
in s. 47 the institution of a false or frivolous 
charge is coupled not with any offence con- 
nected with legal proceedings but with the 
assaulting or resisting a Police Officer in the 
execution of his daty. 

Iam quite unable, therefore, to hold that 
there is any such identity of meaning bet- 
ween these two sections with regard to the 
word ‘charge’ as would justify me in apply- 
ing the rulings cited before me toa case 
under s. 47, Madras District Police Act. L, 
therefore, hold that the conviction in this 


(2) 59 C 334; 138 Ind. Cas, 551; A I R1932 Cal, 


öll; (1932) Cr, Cas, 440; 33 Or, 119 631; Ind. R 
(1932) Cal, 465. ere 
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case is vitiated by no error of law and must 
be upheld. The revision petition is accord- 
ingly dismissed. 

A.-D. Petition dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 37 of 1938 
January 6, 1937 
AppISON AND DIN MOHAMMAD, JJ. 
Sheikh ABDUL RAHMAN AND ANOTHER 
—PLAINTIFFS— APPELLANTS 


versus 
Khan Sahib Haji RASHID AHMAD 
AND ANOTHER — DEFENDANTS — 
RESPONDENTS 

Punjab Pre-emption Act (T of 1913), s. 3 (2) )— 
Property im village included in Municipal area— 
Principles to decide if it loses character of village 
—-Pre-emption — Vendee acquiring another plot 
during pendency of suit and acquiring equal status 
with pre-emptor—Right to pre-empt, if lost-—Land 
under garden, if agricultural land. 

In order to decide under what circumstances a 
village loses its character as suchif it is included 
ina Municipal area, the principles to be applied 
are: (l) that the mere fact that a rural area is 
included within the limits of a town is not conclusive 
as to the urban character of the area in question; 
(2) that the rural area may lose its pre-existing 
character and be then absorbed in the urban area; 
(3) that the inclusion of a rural area within the 
Municipal limits of a town is an important factor 
to be considered in determining the character of 
the area in question; (4) that each case is to be 
judged on its own merits, 

Where certain property which formed part of a 
village was included in a Municipal area, the land 
‘in the vicinity was converted into building plots 
and quite close to the area factories came into 
existence and whatever was left of the old village 
came to be occupied by persons who did not belong 
to the original community that inhabited the 
village: 

Held, the land was not a village within the 
meaning of the,Punjab Pre-emption Act and that it 
was not village immovable property and no right of 
pre-emption could be claimed. 

Land under a garden is agricultural land. 

. (Case-taw discussed. ] 

here during the pendency of a pre-emption suit 
the vendee acquires another plot of land from the 
Government thus acquiring a status equal to that of 
the pre-emptor before the date of the decree, the 
pre-emptor’s right of pre-emption is barred. Hayat 
Bakhsh v. Mansabdar Khan (8), and Hans Nath v. 
Ragho Prasad Singh (9), relied on. 


'F. C. A. from the decree of the Senior 
Sub-Judge, Delhi, dated November 1, 1935. 
` Messrs. Achhru Ram and Inder Dev Dua, 
for the Appellants. 

Messrs. Abdul Haye, Hafiz Abdul Aziz 
and Muhammad Amin, for the Respondents. 

Din Mohammad, J.—On June 7, 1932, 
Khan Sahib Haji Rashid Ahmad purchased 
¢. bighas and 10 biswas of land forming 
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part of a garden known as Franswala 
from Musammat Mahumda Sultan Begam, 
a member of an agricultural tribe in the 
Province of Delhi, for Rs- 6,000. Again, 
on June 9, 1932, the same vendee purchased 
the remaining part of the garden measur- 
ing 34 bighas and 4 biswas together with. 
all the appurtenant buildings, ete., from 
the same vendor for Rs. 54,000. On June 
6, 1933, Sheikh Abdur Rahman and 
Sheikh Abdul Wahab, sons of Sheikh 
Muhammad Ibrahim, brought a suit for 
pre-emption claiming a preferential right 
of purchase as regards the land covered by 
both the sale-deeds mentioned above. The 
vendee resisted the suit on various grounds. 
The Subordinate Judge came to the con- 
clusion that the subject-matter of the 
sale in both deeds was agricuitural land 
and as, under the terms cf s. 14, Punjab 
Pre-emption Act, such land culd only be 
pre-empted by a member of an agricuitu- 
ral tribe, to which the plaintiffs ad- 
mittedly did not belong, he dismissed the 
eee suit. The plaintiffs have appeal- 
ed. 
The main contention of the plaintiffs 
before us is that the subject-matter of the 
two transactions of sale in question was 
Village immovable property and that, 
therefore, the plaintiffs had a preferential 
rightof purchase on the ground that at 
the time of these transactions they were 
the owners of the estate while the vendee 
was not. The position taken up by the 
vendee is that the revenue estate called 
‘Sadhaura Kalan in which the land in 
suit was situated formed part of the 
Municipality of Delhi and it could not 
consequently be termed a village. The 
subject-matter of the suit being admittedly 
land under a garden, it could not but be 
called agricultural land, and if not so in 
view of its location, it could only be des- 
cribed as urban immovable property. In 
either case the plaintiffs had no legs to 
stand on. If it were agricultural land, 
s. 14, Preemption Act would bar the 
plaintiffs’ suit, and if it were to be treated 
as urban immovable property, the plaintiffs 
would still fail, inasmuch as they have 
not claimed pre-emption on that basis 
and alsonot established any custom of 
pre-emption in the locality in which the 
land was situated, as contemplated by 
s. 7,Pre-emption Act. The plaintiffs admit 
since 1909 the estate known as 
‘Sadhaura Kalan’ has been included within 
the Municipal area of Delhi but urge that 
that circumstance alone is not sufficient 
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to divest it of its original character and 
that as a garden isnot agricultural land 
within the meaning of the Punjab Pre- 
emption Act, the property in suit cannot 
but be treated as village ‘fimovable 
property. 

The first question that falls to be judged, 
therefore, is in what circumstances does a 
Village lose ils original character if it is 
included within a Municipal area ? Various 
Judgments have inthis connection been 
cited at the Baron both sides and it may 
be necessary torefer to them, howsoever 
briefly before arriving “ab our own con- 
clusion in this matter. In Salamat Rai v. 
Kanshi Kam, 45 Ind. Cas. 887 (1) Chevis, J. 
ofthe Punjab Chief Court observed as 
follows : 

“The mere fact that for certain reasons the Local 
Government has seen fit to include a part of the 
Premgarh estate within the Municipal limits of 
Hoshiarpur city, does not necessarily mean that the 
locality in question has-becomea part of the town 
for purposes of pre-emption.” 

The learned Judge further added that 
although the site in dispute was situated 
between the Hoshiarpur city and the 
Railway Station and shops had sprung in 
the vicinity, it could not be said that the 
town had extended to that limit. In 
Sher Alt v. Kalandar Khan, 73 Ind. Cas. 
200 (2) the learned Judicial Commissioner 
of Peshawar remarked : 


“An administrative act, including a rural area 


within the limits of a 
necessarily operate to destroy the pre-existing 
character of the area and such administrative 
action is not in itself sufficient to make the area 
so included a sub-division ofa town for the par- 
poses of pre-emption. At the same time any portion 
of an agricultural village may lose its character as 
suchand become, by the force of circumstances, 
a suburb of a town, The inclusion of a rural 
area within the Municipal limits of a town 
18 strong evidence of the urban character of that 
area. 

The same principle was 
by the same Judicial Commissioner in 
Muhammad Ali Khan v. Makhan Singh, 
73 Ind. Cas. 855 (3). In Diwan Chand 
v. Nizam Din, 73 Ind. Cas. 9931 (4) a 
Division Bench of this Court remarked 
as follows : 

“The expression ‘village’ ordinarily connotes an 
area occupied bya body of men mainly dependent 
upon agriculture or occupations subservient thereto. 
When rural areas are occupied by persons who are 
engaged mainly in commercial pursuits, if situated 
within the vicinity of a town, they grow into 
suburbs of towns and are governed by rules applying 
to urban properties,” 

(1) 45 Ind. Cas. 887; A IR 1918 Lah, 334; 30P 
R 1918; 106 P W R 1918. ia 

(2) 73 Ind, Cas. 200, 

(3) 73 Ind. Oas, 855. 

(4) 78 Ind, Oas, 991; AIR 1924 Lah. 662, 
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re-affirmed 
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In that case the land of which pre- 
emption was sought was entered in the 
revenue records as a part ofthe estate 
Called “Pira Ghaib” situate near the town 
of Jhelum and about 3-4ths of the area 
had been included in a Mohalla called 
‘Machine Mohalla.” A question arose whe- 
ther the land situate in that area could be 
treated as village immovable property and 
the learned Judges held that it could 
not be, and made the remarks quoted 
above in that connection. These remarks 


formed the basis of decision in a later 
case also reported in Kapuri v. Kanshi 
kam, 99 Ind. Cas. 1008 (5). In Imperial 


Oil Soap & General Mills Co. v. Misbahud- 
din (6) a Division Bench of this Court 
remarked as follows : 

“It is common ground that neither of these two 
villages has any villagesite and it is clear that the 
siteof Pahar Ganjcannot be treated as village 
immovable property.” > 

In Kishen Dial v. Ali Bakhsh (1) ia a 
case in which the landin suit was entered 
within the boundaries of a Mauza Faizpur 
situate inthe suburbs of Batala, it was 
found that the property should be regard- 
ed as situated in a town. The principles 
deducible from these judgments are: (1) 
that the mere fact that a rural area is 
included within the limits of a town is not 
conclusive as to the urban character 
of thearea in question; (2) that the rural 
area may lose its pre-existing character 
and be then absorbed inthe urban ares; 
(3) that the inclusion of a rural area 
within the Municipal limits of a town 
is an’ important factor to be considered 
in determining the character of the area 
in question; (4) that each case is to be 
judged on its own merits. 
` Applying these principles to the case 
before us, we have no hesitation in holding 
that, whatever, the character of the land 
in suit may have been prior to the trans- 
actionsin question, at thetime of the 
transactions it had lost its rural character 
entirely and the revenue estate named 
‘Sadhaura Kalan’, to which it belonged, 
had, to ‘all intents and purposes, been 
absorbed into the urban area of Delhi. 
It is in evidence that what was known 
before as Patti Sadhaura Kalan is now 
definitely included in that part of the 
town of Delhi which is called Sabzi Mandi 
and that the land in suit is in the vicinity 
of that Mandi. Itis also in evidence that 

(5) 99 Ind. Cas. 1008; A IR 1927 Lah. 799, 

(6) 2 L 83; 61 Ind. Cas. 325; A IR 1921 Lah, 69; 


70 P LR 1921, 
(7) 87 P R 1890, 
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even the other gardens contiguous to the 
garden in suit have been denuded of trees 
and the land thus vacated is being con- 
verted into building sites. Itis further 
proved that quite close to the area in 
dispute several factories are in existence 
and it is not even denied by the plaintiffs 
that there is no village site in existence, 
and that whatever is left of the old village 
is now occupied by pig-breeders and grass- 
cutters who evidently do not belong to the 
original community that inhabited the 
Village. In these circumstances, it cannct 
be contended that the revenue estate known 
as ‘SSadhaura Kalan’ in a village within 
the meaning of the Punjab Pre-emption 
Act and that any property situated there 
which is not agricultural land, is village 
immovable property. We hold, therefore, 
that the property in suit is not village im- 
movable property, and that the plaintiffs 
have no right of pre-emption at all. 


The vendee, however, contends that, even 
if the land in suit were village immovable 
property, the plaintiffs conid not succeed 
inasmuch. as during” the pendency of the 
suit the vendee had made an acquisition 
of another plot of land from the Govern- 
ment and thus acquired a status equal to 
that of the plaintiffs before the date of 
the decree. ‘He has relied in this connection 
on Hayat Bakhsh v. Mansabdar Khan (8) 
and Hans Nath v. Ragho Prasad Singh 
(9). The vendee had nodoubt purchased 
another plot cf land situated in the revenue 
_ estate of Sadhaura Kalan on August 6, 1934, 


and become an owner of the estate equally: 


withthe plaintiffs before the disposal of 
the present case and this would also bea 
clear bar to the plaintiffs’ suit. These find- 
ings would have been enough to dispose of 
the present appeal, but we are further 
disposed to think that the conclusion ar- 
rived at, by the Subordinate Judge that 
the land in suitis agricultural land, is also 
not open to attack. In support of their 
contention that land under garden is not 
agricultural land within the meaning of 
the Punjab Pre-emption Act, tne appel- 
lants mainly rely on Habib Ullah v. Kalyan 
Dus (10), Hadi Hasan Khan v. Pati Ram \11), 


(8) 16 L 921; 160 Ind. Oas. 826, AI R 1935 Lah. 
599; 37 PL R 873; 8R L 6l6. | 

9 A IR 1932PO 57; 136 Ind, Oas. 402; 591A 
138; 54 A 189,90 WN 127: (1932) AL J 190; Ind. 
Rul. (1932) P O 98; 35 L W 3138; 62M LJ 544; 95 
CLJ 276(P 0) 

Qo) 2 A L J 1080; 25 Ind. Oas. 169; AI R 1914 


All 428. 
(11) 11A L J 236; 19 Ind. Qas, 416; 35 A 200, 
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Gulab v. Bhagwan Das (19), Kesho Prasad 
Singh v. Sheo Pargash Ojha (13) at p. 33%, 
and Kesho Prasad Singh v. Sheo Pragash 
Ojha (14) at p. 8377, and the trend of 
all these wudgments is that land held as 
a grove is not land held for agricultural 
purposes. But these decisions do not help 
the appellants, as firstly, they have been |" 
given under the Agra Tenancy Act and 
applicable to the 
case before us, and, secondly after these 
judgments were delivered, the Legislature 
amended the Act and in order to nullity 
the effect of these, decisions, expressly in- 
cluded ‘grove’ within the definition of ‘land.’ 

As long ago as 1890, it was held by a. 
Division Bench of the Panjab Chief Court 
composed of Plowden and Roe, JJ. in a 
case reported as Jhanda Khan v. Fateh Din 
(15) that a piece of land planted with fruit- 
bearing trees was land occupied for agri- 
cultural purposes within the meaning of 
both the Punjab Courts Act and the Punjab 
Tenancy Act. It may be remarked that 
the Punjab Pre-emption Act has adopted 
the definition of ‘land’ given in the Punjab 
Alienation of Land Act and the delinition 
of ‘land’ given in the Punjab Alienation of 
Land Act is exactly the same as that given 
in the Punjab Tenancy Act with this differ- 
ence that the definition in the Punjab Alie- 
nation of Land Act is much wider in 
its scope than the definition in the Punjab 
Tenancy Act. . 

In Kaju Mal v. Salig Ram (16) a question 
arose whether a tea garden was agricul- 
tural land, and the learned Judges who 
decided that case came tothe conclusion 
that the fields planted with tea bushes 
were no doubt fields used for agricultural 
purposes. ‘This case went up on appeal to 
His Majesty in Council and their Lordships 
of the Privy Council upheld the judgment 
of the Chief Court: Kaju Mal v. Salig Ram 


(17). In Murugzsa Chetti v. Chinna Thambi 

(12) 21A L J 907; 79 Ind. Cas. 577;.A I R 1924 
All. 229; L R5 A 13 Rev. 

(13) 44 À 19; 6t Ind. Cas. 248; AIR1)22 All 301; 
19A LJ 749; 3U PLR (A) 117 (F B). 

(14) 46 A 831; 82 Ind. Oas. 962; AI R 1924 P O 
247: 51 IA 38i; 10 O&A LR UO 400 LJ 461; 
47 M LJ 824; 23 A LJ 168; 27 Bom LR 130; 21 L 
W 295; 1 OWN640;L R6 A POL; 29 OWN 
606 (PO). 

(15) 111 P R 1890. 

A 91 P R 1919; 52 Ind, Cas. 563; A I R 1919 Lah, 


*Page of 44 All.—[Ed.] 
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Goundan (18), a lease of land for cultiva- 
tion as a betel garden was held to be 
an agricultural lease. Similarly, in Pavadi 
Pathan v. Ramaswami Chetti (19), a lease of 
land granted for growing casuarina trees 
was Considered to be an agricultural lease. 
In Kishanlal Ratanlal v. Janmejaya Chha- 
bildas (20) it was observed that the upkeep 
of a garden is cultivation. It follo ws, there- 
fore, that the general trend of autho- 
rity in India is that land under a garden is 
agricultural land. In the New Standard 
Dictionary ‘agricultural’ is said to mean 
the cultivation of the soil for food pro- 
ducts or any other useful or valuable 
growths of the field or garden, and in- 
cludes by extension farming, including any 
indusiry practised by a cultivator of the 
soil in connection with such cultivation as 
forestry, fruit raising, breeding and rearing 
of stock, dairying, market gardening, etc. 
It-may be noted here that the decision in 
Habib Ullah v. Kalyan Das (10) was based, 
among other things, on an American deci- 
Sion and the definition of ‘agriculture’ ag 
Siven in an American Dictionary, and as the 
New Standard Dictionary is also an Ameri- 
can Dictionary, it appears that in America, 
too, the import of the term ‘agriculture’ 
has been extended, In the result, we affirm 
the decision of the Subordinate J udge and 
dismiss the appeal with costs. 
N. smi 
Freer Appeal dismissed. 


(19) A I R 1992 Mad. 351; 70 Ind. Cas. 657; 45M 


710; 43 ML J 191; : 
76; 16L Wags) OD MWN 384: IML T 


(20) A I R 1928 Bom 457; 118 Ind. Cag. 244; 30- 


Bom L R 992; Ind. Rul. (1928) Bom 436, 


B BOMBAY HIGH COURT 
Petition for Probate in Testamentary Suit 
N 0. 9 of 1936 
November 25, 1936 


KANIA, J. 
JANARDAN GOVIND GORE —PETITIONER 


versus 
NARAYAN BHASKAR GORE— 


Succession A op SPONDENT 
ton Act of 1925), ss. 80, 81— 
sind falling under s, 80, nor ee 8. a pa Ya 
cability of principles of justice, equity and good 
6h EE ee o testator clear from terms of 
well — evidence t a fri 
intended ah e 10 show names of testator's friend 
ere a case is not covered either by s. 80 or 
Ti ël, Succession Act, it must be decided SH principles 
2 Justice, equity and good conscience, applicable to 
aney Towns, which mean the principles of 
teish Law apart from English Statutes, 
4 ae the intention of the testator can be proved 
7 © terms of the will, oral evidence can be 
i owed to show circumstances, habits and the state 
of the testator's family. That would include the 


i72—51 & 52 
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names of the testator's friends, as mentioned in the 
will on principles of justice, equity and good con- 
science, since the case is not covered either by 
s. 80 or bys. 81. Charter v. Charter (1) and In re 
Twohill (2), relied on. 

Mr. S. R. Tenduldar and Sir Jamshed 
Kanga, for the Petitioner. 

Messrs. Mody and M. V. Desai, for the 
Respondent. 

Order.—This petition gives rise to an 
interesting question of law which does not 
seem to be covered by any authority in 
India. The question is whether evidence 
is admissible to show that, having regard 
to the intention of the testator as expressed 
in the will, the name “K. N. Godbole” 
applied to “K. G. Godbole.” In the affi- 
davit, filed in support of the caveat, if was 
alleged by the caveators that in the will, 
the deceased, by his own hand, had altered 
the letter “N” into “G" and that altera- 
tion was made before other alterations 
were made by him in the will, which were 
duly initialled. This particular alteration 
in question has not been initialled by the 
deceased. On behalf of the plaintiffs, it is 
contended that oral evidence is permissible 
only under s. 80, Succession Act, and unless 
the case came within that section, no oral 
evidence should be allowed to be led, On 
the other hand, it is alleged on behalf of 
the defendants that ss. 80 and Bl are not 
exhaustive. In the particular case, the evi- 
dence which is proposed to be led would 
show that the only friend of the deceased 
who could answer to the name of “K. N. 
Godbole” was defendant No. 2, “K. G. 
Godbole” and the initial “N” was written 
through mistake in the will for “G.” In 
support of that contention the decision 
in Gharter v. Charter (1) has been relied 
upon. There ate numerous decisions of 
English Courts following that and in 
particular In re Twohill (2) supports the 
defendants’ contention. Both sides have 
tried to look for an Indian authority but 
have not been able to find the same. In 
my opinion the case is not clearly covered 
by the express terms used in s. 80 and the 
case does not fall under s. 81, ‘The point, 
therefore, must be decided on the princi- 
ples of justice, equity and good conscience 
which is applicable to the Presidency 
towns. That expression is held to mean 
the principle of English Law, apart from 
the English Statutes. On that footing, the 
defendants’ contention should prevail and 
evidence should be allowed to be led. 
I should say at once that for allowing such 


(1) (1674) 7 H L 364; 43 LJ P 73; 20 WR 212, 
(2) 3L RI. 21. l 
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evidence the English authorities show that 
the proof of intention is to be found in the 
will and the evidence of intention cannot 
be led from ontside. The intention being 
proved by the terms of the will, oral evi- 
dence would be allowed to show circum- 
stances, habits and the state of the 
testator’s family. That would include the 
names of the testator’s friends, as in the 
present case the appointment of the execu- 
tors (apart from his brother) is of his friends 
as mentioned in the will. Under the cir- 
cumstances of this case, I therefore hold 
that evidence is admissible to show what 
friend of the deceased was intended by him 
by using the name “K. N. Godbole.” 


D. Order accordingly, 


i LAHORE HIGH COURT 
Second Civil Appeal No. 48 of 1936 
December 2], 1936 
JAI LAL, J. 
DIWAN CHAND—APPELLANT 
PETSUS 
MOHAN SINGH AND OTHER, 
INSOLVENTS AND ANOTSER—OFFIOTAL 
RECEIVER— RESPONDENTS 
Provincial Insolvency Act (V of 1920), s. 4—Alleg- 
ed transferee's name entered in Schedule of creditors 


—Creditors, if disentitled to move the Court to set 
aside transfer. 


The mere fact that the name of the alleged trans- 
feree is entered in the Schedule of creditors does not 
disentitle other creditors from moving the Court 
under s. 4, Provincial Insolvency Act, to set aside an 
alienation made in his favour by the insolvents. 


S. C. å. from an order of the District 
Judge, Gujranwala, dated June 24, 1936. 

Mr. Mehr Chand Sud, for the Appellant. 
_ Mr. Kharak Singh, for the Respondents. 

Judgment.—Prem Chand and Haveli 
Ram were adjudicated insolvents and it 
seems: that the Insolvency Judge when 
passing the order of adjudication made a 
casual remark that the second debt 
alleged to be due to the respondent Mohan 
Singh was fictitious, and relying upon 
this statement the appellant Diwan Chand, 
another creditor of the insolvents, moved 
the Official Receiver, in whom the estate 
of the insolvents vested, to take proceed- 
ings for the annulment of the mortgage. 
The Official Receiver, however, declined 
to do so and Diwan Chand’s appeals to 
the Insolvency Judge and to the District 
Judge proved to be infructuous. The Dis- 
trial Judge, however, remarked that it was 
open to Diwan Chand to move the Insol- 
vency Judge under s. 4, Provincial [nsol- 
vency Act. Thereupon the application out 
of which this appeal has arisen was made 
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by Diwan Chand under s. 4, Provincial 
Insolvency Act. . 

It was alleged that the alleged mortgage 
in favour of Mohan Singh by the insol- 
vents was without consideration and was 
fictitious and a prayer was made that the 
property alleged to have been mortgaged 
should be declared to vest in the Official 
Receiver free from encumbrance in favour 
of Mohan Singh. It appears that a sche- 
dule of creditors had already been pre- 
pared before this application was made 
and in that schedule the name of Mohan 
Singh had been entered as a secured cre: 
ditor for Rs. 3,273. The only ground on 
which this application under s. 4 made by 
Diwan Chand has been dismissed by the 
Courts below is that the name Mohan 
Singh having been entered in the schedule 
of creditors, the remedy of the appellant 
was to move the Insolvency Court under 
s. 50, Provincial Insolrency Act, for the 
removal of his name from the list of cre- 
ditors. In the first instance no authority 
has been cited in support of the contention 
that un application under s. 4 does not 
lie if the result of its success would be to 
rectify the schedule of creditors. But in 
this case Mohan Singh claims to be a 
secured creditor and under s. 47, Provin- 
cial Insolvency Act, a secured creditor 18 
not entitled to ‘be entered in the schedule 
of ecreditors—which schedule is only to 
contain the names of unsecured creditors. 
A secured creditor can be entered only if 
he has realised his security anda balance 
is due to him: in that case only to the 
extent of the balance, or, if he relin- 
quishes his security for the general bene- 
fit of the creditors or where he values his 
security and his debt, then he can- be 
entered with regard to the difference. 
Subss. (6), 5. 47 of the Act states that 
where a secured creditor does not comply 
with the provisions of this section, he. 
shall be excluded from all share in any 
dividend. 

The action of the Official Receiver, 
therefore, in entering the name of Mohan 
Singh in the schedule of creditors as a 
secured creditor was illegal. I have 
already said that no authority has been 
shown under which the mere fact that the 
name of the alleged transferee is entered 
in the schedule of creditors disentitles 
other creditors from moving the Ccart 
under s. 4 to set aside an alienation made 
in his favour by the insolvents. Conse- 
quently the only ground on which this 
application has been dismissed cannot be 
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sustained. I do not express any opinion 
whether the application under s. 4 is 
maintainable or not maintainable for any 
other reasons. I have disposed of the 
only ground on which it has been dis- 
missed. I accept this appeal, set aside the 
orders of the Courts below and send the 
' case back to the Insolvency Judge with 
direction to proceed with the application 
in accordance with law. The costs of 
these proceedings shall abide the result. 


The parties have been directed to appear. 


Pee the Insolvency Judge on January 18, 
Ne Case remanded. 


SIND JUDICIAL COMMISSIONER'S 
Cou 


RT 
Second Oivil Appeal No. 16 of 1934 
May 27, 1937 
MBETA AND Logo, A. J. Os. 
Sultan-ul-Malak,ALI GOHAR AND 
ANOTHER —A PPRLLANTS 


VETSUS 
SULTAN AHMED ALI GOHAR— 


l RESPONDENT. 

Sind Government Occupants Act (Bom, Act III of 

1899), ss, 6,7, 8—Interest in occupancy restricted to 
grantee personally—Interest, if can be transferred 
to persons not mentioned in Government records. 
_ Where the interest in an occupancy is restricted in 
lts enjoyment tothe grantee personally, there can 
be no transfer of it either by a private arrange- 
ment or otherwise between the grantee and other 
persons whose names do not appearin the Govern- 
ment records, 


5.0. A. from the judgment of the Assis- 
tant Judge, Hyderabad. 

i ae Dipchand Chandumal, for the Appel- 
ants. 

‘Mr. Manghanmal Bhojraj, for the Res- 
pondent. 

Mehta, A. J.C.—This is a second appeal 
from the decision of the District Court of 
Hyderabad partly decreeing the suit which 
had been dismissed in toto by the Court 
of the Subordinate Judge of Mirpurkhas. 
The parties to the suit are three brothers, 
the sons of one Ali Gohar, a Punjabi, who 
is Said once upon a time to have ren- 
dered meritorious services to Government. 
Their names in the order of seniority are: 
Sultan-ul-Malak, Sultan Ahmad and 
Ahmed Yar. The facts giving rise to this 
litigation may briefly be reviewed to start 
with. The parties to the suit are Punjabi 
Mussalmans. When the Government of 
Bombay wanted to colonize the Jamrao 
canal tract, they sent their Colonising 
Officer Mr. Robertson to the Punjab to 
obtain suitable settlors. In 1901 soms 
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land in deh 30 Taluka Sinjhoro was given 
to Sultan Ahmeu. In 1907 or 1908 he 
exchanged it for some other land des- 
cribed in the plaint as being in deh 305 
in Jamesabad taluka. In both these cases, 
the land was granted on restricted tenure 
under Bombay Act III of 1899. [The 
Government Occupants (Sind) Act). In 
1921 Sultan Ahmed purchased some other 
land described in the plaint as deh 260 
in the same taluka in partnership with 
Ali Mahomed and Karimdin. This land 
was not held on restricted tenure. It 
appears that the three brothers lived hap- 
pily together until 1926. Sultan-ul-Malak 
was a lambardar. in some district in the 
Punjab: so he was servingthere. Sultan 
Ahmed was looking after the land in the 
Jamrao tract. What Ahmed Yar was doing 
is not clear on the record. Relations bet- 
ween the three brothers became highly 
strained and finally culminated in open 
quarrel; so that on January 22, 1930, the 
suit with which we are concerned, was 
filed by Sultan Ahmed for a declaration 
that the lands in dehs 305 and 260 belong 
exclusively to him, and for an injunction 
restraining his two brothers Sultan-ul- 
Malak and Ahmed Yar from interfering with 
the plaintiff's possession and enjoyment. 
The defendants in their written state- 
ment contended that the land in suit was 
not the exclusive property of the plain- 
tiff Sultan Ahmed, but that it was the 
joint property of the three brothers; that 
it had all along been in their joint posses- 
sion and enjoyment and the khata in 
the Government Records was also stand- 
ing in their names. The version of Sul- 
tan-ul-Malak, defendant No. 1 in the suit, 
was that with regard to the land granted 
by Government on restricted tenure, it 
was originally granted to him personally 
but that as he could not afford to leave 
the Punjab and settle in Sind he got the 
grant entered in the name of his younger 
brother Sultan Ahmed. He also contended 
that he had been paying the Government 
dues for the occupancy rights; and in the 
concluding portion of para. 3 of his written 
statement he further stated that the three 
brothers had been joint and the land in 
deh 305 had been held by Sultan Ahmed 
for the benefit of the joint family. With 
regard to theland situated in deh 260 
and held on unrestricted tenure, the defen- 
dants’ version was that it had been jointly 
purchased by the three brothers out of 
joint family funds, and that although the 
purchase was made in the individual name 
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of Sultan Ah 
family, the med as representing the 


land 
tha ihres TER e belonged to all 


Yet another defene i 
e to the suit was 
eos mother and sister of the parties 
A a suit had in 1927 amicably settled 
isputes between them and had award- 
a 3 Pa share in the Sind lands to 
ee 01 the three brothers on the basis of 
ue Ta E ty Court of the first 

ai E i 

Was the ed the following issues: (1) 
© parties? (2) Was there any legal and 
binding award alleged in ia 6 of the 
written statement and whether the parties 


acted upon it? (3) Was th Tule 
i i laintiff 
entitled to the relief pra: r p 
should the decree be p rayed for ? (4) What 


The learned Subordinate Judge who 
pia the suit decided issue No. 5 saa 

e defendants; but on issue No, 1 he 
held that the grant of land in deh 305 
wes for the benefit of the family and with 
oe to the land in deh 260 he found 
that the consideration for it had come out 
of the family funds. Having come to that 
ikana he non-suited the plaintiff, who 
ne preferred ‘au appeal to the District 
oe of Hyderabad. The first Appellate 
ourt upheld the decision of the lower Court 
wi regard to the land in deh 260, because 
the learned J udge found that the purchase 
money for this land had come out of the 
pockets of all the three brothers, With 


regard, however, to the land in deh 305, th 
learned Judge of t e , the 
upheld the he lower Appellate Court 


plaintiff's contention and rejec- 
ai the, defendants’ plea of nine on 
; e ground that under s. 6, c). (d), Trans- 
= of Property Act, and s. 8, Bombay Act 
7 of 1889 [Government Occupants (Sind) 
ct], the defendants were barred from 
coniending that they had an interest in 
this occupancy. Being dissatisfied with this 
decision, the defendants have come in 
second appeal. On their behalf it is con- 
tended by their learned Advocate Mr. 
Dipchand that the first Appellate Court 
as erred in construing s. 6, cl. (d), Trans- 
fer of Property Act ands. 8 of Bombay 
Act [lof 1899. Mr. Dipchand maintains 
that the former has no application what- 
Soever to the facts of the present case, and 
the latter has been misconstrued; because 
this provision only relates to alienation by 
an occupant after the occupancy has vest- 
ted in the occupant. The plaintiff who 
did not succeed with regard to the land 
in deh 260 has filed cross-objections. 


m ing to the point involved in the 
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appeal before us, it is necessary first to 
see what the case of the appellants is. It 
is contended on their behalf toat the grant 
was originally made to the appellant Sul- 
tan-ul-Malak, but that as he was a lam- 
bardar in the Punjab it was agreed bet- 
ween the three brothers that the grant 
should be taken in thename of the res- ° 
pondent Sultan Ahmed- for the joint bene- 
fit of the three brothers, and that, there- 
fore, Sultan Akmed has no right to 
exclude his brothers from joint enjoyment 
of the land. On behalf of the repondent 
Sultan Ahmed itis contended that there 
was no such agreement or understanding; 
and that the idea of jointness peculiar to 
a Hindu family cannot be imported ina 
ease in whicha holding under the Bom- 
bay Act III of 1899 is under considera- 
tion. We have considered this question 
very carefully and we have come to the 
conclusion that the appellant's contention 
cannot be upheld having regard primarily 
to the provisions of Act IIL of 1899. In 
the first place, the appellant Sultan-ul- 
Malak’s claim that the land of deh 305 
had been first granted to him cannot be 
upheld, because it is clear that it could 
not have been granted to him.” Thé.mode 
of grant is prescribed in s.6of the Act. 
Having regard, therefore, to the provisions 
of this section, Sultan-ul-Malak cannot 
now maintain that there had been a grant 
to him of the land in deh 205. AJl he 
might say is that he was selected at first. 
It may be so; it may not be so. We are, 
however, not concerned with the question 
us to who was selected first. The fact 
remains that the sanad was granted to 
Sultan Ahmed; and underss. 7 and 8 of 
the Act it was a personal grant. It there 
was any understanding or agreement 
between the three brothers either prior 
to or subsequent to the grant, that agree- 
ment cannot be enforced at all. If the 
right claimed by the present appellanis to 
a share in the enjoyment of the land in 
question be recognized by a Court of law, 
it might create just that kind of compli- 
cation which is sought to be avoided by 
ss: 7 and: 8. Section X8 says that: 

“The rights or interest vested m an occupant 
by or under this Actshall not be capable of being 
attached or sold inexecution ofa decree or orde 
cf any Court, or in any insolvency proceedings 
nor shall they or any ot them, without the previ 
ous consent in writing of the Collector, be trane 


ferred or charged by any sale, gift, or mortgage 9 
other private contract,” 


Once the rights alleged by the appel 
lants are recognized, there is nothing t 
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prevent them from transferring those 
rights; because they have given no under- 
taking to Government to the contrary such 
as is given by Sultan Ahmed in the sanad 
issued to him. Section 7 of the Act provides 


‘that if there be any previous agreement 


to the contrary, the grantee shall, not- 
withstanding the previous agreement, be 
deeméd to have accepted and to hold the 
land described in the sanad as an occu- 
pant from the Government on the condi- 
tions on which the occupancy has been 
granted underss.5 and 6 Inthe sanad 
one of the conditions is that the occupancy 
is granted subject to the provision of s. 8. 
Section 6 (d) of the Transfer of Property 
Act also stands in the way of the appellants 
asserting their claim to joint enjoyment 
in ‘réspect of this occupancy. The clause 
reads thus : 


“An interest in property restricted in its enjoy- 
ment to the owner personally cannot be transferred 
by him.” 

There is no doubt that the interest in 
this occupancy is restricted in its enjoy- 
ment tothe grantee personally; and con- 
sequently there can be no transfer of it 
either by a private arrangement or other- 
wise between the grantee and other per- 
sons whose names do not appear in the 
Government records. Obviously, therefore, 
the present appellants have no legal 
rights in the grant to Sultan Ahmed: 
they can only depend on the goodwill of 
Sultan Ahmed; and if they have amicably 
shared the profits and the benefits of this 
land for a number of years, as is sought 
to be proved in this case by copious evi- 
dence, and if they are now deprived of 
the enjoyment of such benefits, they may 
seek such remedy as they are advised to 
in that behalf. We have recorded no 
finding of our own on the facts of the 


Case, since the dispute between the parties 


can be settled on points of law only. 
The appellants cannot have recognized 
in the present suit any rightin the occu- 
panecy granted to Sultan Ahmed, particu- 
larly when after the disposal of the suit 
in the Court of the first instance, the Com- 
missioner in Sind has thought fit to res- 
tore the grant {o the individual name of 
Sultan Ahmad to the exclusion of the 
other two brothers, whose names are order 
ed to be removed from the Revenue Records. 
We find, therefore, that there is no error 
of law in the decision of the lower Appel- 
late Court in respect of the land in deh 305. 
The declaration and injunction given by the 
lower Appellate Court are in these terms ; 
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“There will be a decree in favour of the appel- 
lant (plaintiff) for a declaration that he is the ex- 
clusive occupant ofland in deh 305 and injunction 
restraining the respondents (defendants) from inter- 
fering with his occupancy rights.” , 

We fail to see how it can be said that 
the declaration or the injunction has ex- 
ceeded the requirements of the plaintiff's 
suit. Coming now to the cross-objections 
in respect of the decision of both the 
Courts dismissing the suit of the respon- 
dent (plaintiff} so far as it relates to the 
land in deh 260, these cross-objections are 
not pressed by the learned Advocate for 
the respondent, because, as he frankly 
admits, no question of law arises. As a 
result, therefore, we dismiss with costs this 
second appeal as well as the cross-objections 
thereto; and we order accordingly. 

D. Appeal dismissed. 





LAHORE HIGH COURT 
Criminal Appeal No. 1118 of 1936 
March 4, 1937 

Young, C. J. AND MONROE, J. 
KHAZAN—APPELLANT 
VvETSUS 
EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), 2. 239 
(d)—TIllegal possession of revolver while preparing 
for dacoity—Accused, if can be jointly charged and 
tried for offences under s. 399, Penal Code (Act 
XLV of 1860), and s. 19 (f), Arms Act (XI of 

The offences of illegal possession of revolver is a 
continuing one‘and, therefore, having possession of 
such a weapon ‘at the time of preparation for dacoity 
or at the time of taking partin the dacoity, would 
form part of the same transaction. Section 239 (d), 
Oriminal Procedure Code, applies to the case and the 
accused can be jointly charged and tried under 
s. 399, Penal Code, and s. 19 (f), Arms Ast, 

Or. A. from an order of the Magistrate, 
First Class, Karnal, dated July 16, 1936. 

Mr. D. R. Sawhny, for the Crown, 

Young, C. J.—In this case the appeals 
of the convicts came before a learned Single 
Judge of this Court. They have been re- 
ferred toa Bench as the learned Judge had 
a doubt whether a charge under s. 399, 
Indian Penal Code, that is preparation for 
dacoity, could legally be tried with another 
charge under s.19(f), Arms Act, that is 
being in possession of a revolver. The 
relevant section of the Criminal Procedure 
Code is s. 239. It is there enacted : 

“The following persons may be charged and tried 
namely (d) persons accused of different 
offences committed in the course of the same trans- 


»ʻ2> +» 


the accused in this case was clearly an act 
of preparation for the committal of the 
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dacoity. Actually there is evidence that 
one of the accused told a witness called for 
the Crown that they had a revolver for the 
purpose of the dacoity. In any event, apart 
from such evidence the connection between 
the revolver and preparation for dacoity is 
obvious. The offencé of illegal ‘possession 
of revolver is a continuing one and, there- 
fore, having possession of such a weapon 
at the time of preparation for dacoity or 
at the time of taking part in the dacoity 
would, in our opinion, form part of the same 
transaction, and tbe facts would certainly 
bring the two charges within the ambit of 
s. 239 (d), Criminal Procedure Code. 

The other point referred to this Bench is 
the question of guilt of Salamat Ullah. We 
have studied the evidence and we can see 
no distinction between the case of Salamat 
Ullah and the rest of the accused. Indeed 
Salamat Ullah appears to have been the 
organizer of the dacoity. With regard to 
all the appellants there is no reason for us 
to interfere in the decision arrived at by 
the lower Court with regard to any of them. 
The appeals are, therefore, dismissed. B1 

D. Appeals dismissed. 





MADRAS HIGH COURT 
Appeal Against Appellate Order No. 145 
of 1934 
February 9, 1937 
MOCKETT, J; 
BOMMI REDDI MUNI REDDI 

—APPELLANT 

VETSUS 
PERUR SUBBIAH— RESPONDENT 

Registration Act (XVI of 1908), s. 74 (5)—Meaen- 
ang of —Order of Registrar made under the section— 
Whether can beexecuted by Civil Court. 

The meaning of the latter part of sub-s. (4) of 
s. 75, Registration Act, is that, although he is not a 
Civil Court, yet any costs ordered by him can be 
recovered as if he were a Civil Court and as if those 
costs had been awarded in a suit under the Civil 
Procedure Code. He can,therefore, send his order for 
costs for execution exactly as if they had been award- 
ed in a suit, and the method of their recovery is to 
be in accordance with the Civil Procedure Code. 


Appeal against the order of the District 
Court of Cuddapah, dated April 19, 1934, 
and made in A. S. No. 97 of 1933, preferred 
against the order of the Court of the Dis- 
trict Munsif of Prodattur, dated April 11, 
1933, and made in E. A. No. 295 of 1933, 
in E.P. No. 167 of 1933, in Cuddapah- 
Chittoor, Application No. 2 of 1930, on the 
file of the District Registrar of Cuddapah- 
Chittoor. 
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Judgment.—The only question here is 
whether, under s. 75, sub-s. (4) of the 
Indian Registration Act, an order of the 
Registrar made under that section can be 
executed by a District Munsif. The Dis- 
trict Registrar of Cuddapah held an enquiry 
under s. 74 and made an award of 
Rs. 329-14-0 as costs against the respond- 
ent, which he sentto the District Munsitf’s 
Court of Prodattur for execution. The 
District Munsif held that he had no power 
to execute it and that order was reversed. 
On appeal by the learned District Judge, 
Cuddapah, against whose order this appeal 
has been filed. 

Section 75, sub-s. (4) is as follows :— 

“The Registrar may for the purpose of any en- 
quiry under s. 74, summon and enforce the attend- 
ance of witnesses and compel them to give evidence, 
as if he were a Civil Court, and he may also 
direct by whom the whole or any part of the costs 
of any such enquiry shall be recoverable as if 


they had been awarded ina suit under the Oivil 
Procedure Code, 1908." 


Now that sub-section presumes that the 
Registrar is not a Civil Oourt. The High 
Court in two decisions Manavala Goundan 
v. Kumarappa Reddy (1) and Bommade- 
vara Nayemma Nayudu Bahadur Zamin- 
dar Garu Y. Thurgu Pattibhiramayya (2), 
has already held that his proceedings are 
not open to revision under s. 115, Oivil 
Procedure Code. But I consider the mean- 
ing of the latter part of the sub-section 
to be that, although he is not a Civil 
Court, yet any costs ordered by him can 
be recovered as if he. werea Civil Court 
and as if those costs had been awarded 
in a suit under the Civil Procedure Code, 
otherwise a Registrar's order as to costs is 
futile and [ can find no other machinery for 
their recovery outsides. 75 of the Indian 
Registration Act, G. O. No. 1597, dated July 
8, 1879, has been quoted to me which pur- 
ports to empower a Registrar to imprison 
persons for non-payment of costs decreed 
by him; but that does not decide the mat- 
ter, In any case, the same Government 
Order states as an axiom. Whatis nowa 
matter for decision, namely, that an 
order for costscan be executed through a 
Civil Court in the ordinary way. I prefer 
to place my decision on what I consider 
to be clear words of sub-s. (4) which, in 
the view I take, expressly empowers a 
Registrar to send his order for costs for 
execution exactly as if they had been 
awarded ina suit, and the method of their 


recovery isto be in accordance with the 
(1) 30 M 326. 
(2) 51M 245; 109 Ind. Oas. 180; 27 L W 316; 51 M 
L J595; A J R 1928 Mad. 475; (1928) M W N 101, 
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Civil Procedure Oode, that is to say, under 
the provisions of O. XXI, ete. [tis sur- 
prising that this matter has never come up 
for formal decision before. 


The appeal will he dismissed with costs. 
A-N. Appeal dismissed. 





LAHORE HIGH COURT 
Execution Second Civil Appeal No. 216 
of 1937 
June 7, 1987 
COLDSTRRAM, J. 

MADHO PARSHAD—PLAINTIFR— 
DECREE-HOLDER——ÅPPELLANT 

; VETSUS 
KURA AND ofHeRs—DEFENDANTS— 
J UDGM ENT-DEBTORS — RESPONDENTS 

Punjab Debtors’ Protection Act (II of 1936), s. 4— 
Act, if retrospective — Land attached in execution 
—Report of Collector that it could not be leased 
out—Punjab Debtors’ Protection Act coming in force 
in meantime — Proceedings consigned to record room 
~—Held, Court ought to have transferred proceedings 
to Collector under s. 4—-Order for attachment includes 
order for temporary alienation within Punjab 
Alienation of Land Act. 

The Punjab Debtors’ 
retrospective. 

The intention of the Act was that if an attach- 
ment and temporary alienation of land were 
ordered by a Civil Court at any time after the 
passing of the Act in execution of a decree, the 
whole execution proceedings were to be transferred 
to the Oollector. 

The land of an agriculturist judgment-debtor was 
attached in execution of a decree against him, The 
Collector was moved by the Court under the rules, 


Protection Act is not 


and he reported that asthe land was only sufficient . 


for the judgment-debtors’ maintenance, he was not 
prepared to recommend a lease of the land. There- 
fore on July 4, 1936, the executing Oourt 
consigned the proceedings to the record room. 
Meanwhile the Punjab Debtors’ Protection Act 
had come into force on June 6, 1936: 

Held, that under s. 4, Punjab Debtors’ Protection 
Act, the proceedings ought to have been transferred 
to the Collector. Though the Court did not expressly 
order temporary alienation in view of the provisions 
of the Alienation of Land Act, the order of 
attachment must be read asone for temporary 
alienation of the attached land. Telu v. Jethu Mal 
(1), referred to. 

Ex. S. O. A. from an order of the District 
Judge, Ambala, dated November 23, 1936. 

Mr. Shamair Chand, for the Appellant. 

Mr. J. R. Agnihotri, for the Respon- 


dents. 

Judgment. - Madho Parshad, the appel- 
lant, having obtained an award decree 
against Kura, Daya Ram and Kirpa Ram, 
the respondents, for Rs. 1,445, future in- 
terest and costs, applied for execution by 
attachment of the judgment-debtors’ land. 
The judgment-debtors are admittedly agri- 
culturists whose land cannot be sold in 
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execution of a decree. On April 30, 1935, 
the land was attached. The Collector 
was moved by the Court under the rules, 
and-on May 4, 1936, he reported that as 
the land was only sufficient for the judg- 
ment-debtors’ maintenance, he was not 
prepared to recommend a lease of the land. 
Therefore the executing Court consigned 
the proccedings tothe record room. Mean- 
while the Punjab Debtors’ Protection Act 
had come into force on June 6, 1936. 
The decree- holder appealed to the District 
Judge on the ground that when the Collec- 
tor made his report on May 4, 1936, the 
Oourt was not bound to exempt any of the 
judgment-debtors’ land from temporary 
alienation as is required by s. 9, Debtors’ 
Protection Act, which was not then in 
force. The District Judge dismissed the 
appeal holding that on the date when the 
executing Court passed its order, that is to 
say, July 4, 1936, that Act had come into 
force. Against this order Madho Parshad 
has appealed and it is contended by Counsel 
on his behalf that if the proceedings of 
the executing Court were subject to the 
provisions of the Debtors’ Protection Act, 
the whole proceedings for the attachment 
and alienation of land should have been 
transferred to the Collector. l 

The Debtors’ Protection Act is not re- 
trospective and had a lease been com- 
pleted of the lang before June 6, 1936, 
the matter might have been different, but 
it seems to me that the intention of the 
Act was that if an attachment anditerm- 
porary alienation of land were ordered by 
a Civil Court at any time after the passing 
of the Act in execution of a decree, the 
whole execution proceedings were to be 
transferred: See Telu V. Jethu Mal (1). 
It is true that in this case the Court did 
not expressly order temporary alienation 
but in view of the provisions of the Aliena- 
tion of Land Act, the order of attachment 
must be read as one for temporary aliena- 
tion of the attached land. ‘There is, there- 
fore, force in the contention that the pro- 
ceedings ought to have been transferred. 
For the respondents it is objected that 
to order the transfer now, will merely 
prolong the proceedings unnecessarily. But 
presumably an appeal would lie on the 
revenue side against an order passed by 
the Collector in the transferred proceedings 
and the judgment-debtors cannot have it 
both ways by taking advantage of s. 5 
and at the same time depriving the decree- 
(1)39PLR 243; 170 Ind. Oas. 388; A I R 1937 
Lah. 560; 10 R L 108. 
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holder of the advantage of an appeal open 
to the decree-holder as a result of a com- 
pliance with s. 4 of the Act. I accordingly 
accept this appeal, set aside the order of 
the executing Court and order that Court 
to transfer the proceedings to the Collector 
under the provisions of s. 4, Debtors’ Pro- 
tection Act. No order as to costs. 


D. Appeal allowed. 


BOMBAY HIGH COURT 
Civil Appeal No. 55 of 1936 
from Suit No. 1585 of 1934 
March 9, 1937 
BEAUMONT, CO. J. AND BLACKWELL, J. 
WELLINGTON CINEMA Co.—DEFESNDANTS 
— APPELLANTS 
l versus 
PERFORMING RIGHT SOCIETY, Lrp.— 


PLAINTIFFS —RESPONDENTS 

Copyright Act (English Act of 1911 as extended to 
India by Indian Copyright Act III of 1914), ss. 2 
(1), 19—Cinematograph record of musical work in 
which copyright exist without consent of owner— 
Whether infringement—Scope of s. 19—Previous 
consent of owner of copyright, necessity of --Consent 
with condition, if can be given—-Deed—Construction 
— Reading of words in document to reconcile conflict- 
ing clauses. 

Oopyright would be infringed under s. 2 (1), Eng- 
lish Copyright Act, by making any cinematograph 
record of a musical work, in which copyright exist- 
ed, without the consent of the owner of the copy- 


Tight. 

Section 19 of the English Oopyright Act, does not 
in terms provide that the copyright under s. 19 only 
exists where a record ismade with the consent of 
the owner of the copyright in the original work, 
if such 4 person exists. But the section should be 
limited to a lawful making of a record. It cannot 
be supposed that the Legislature, which had con- 
ferred by the earlier sections of the Act the right 
to restrain the reproduction ofa literary, dramatic 
or musical work by mechanical means without the 
consent of the owner ofthe copyright, intended by 
gs. 19 to confer copyright on an infringer of the 
owner's rights. Therefore, the copyright conferred 
by s. 19 on the owner ofthe plate from which the 
record ismade, presupposes that that plate came 
into existence lawfully. If thatis so, then, where 
the original work is the subject-matter of copyright, 
it necessarily follows that the consent of the owner 
of that copyright must be obtained to the making 
of the plate, and if such consent must be obtained, 
obviously it would be lawful for the owner to refuse 
such consent and ifthe owner is entitled to refuse 
his consent, it is legitimate for him to give his 
consent subject to certain conditions, and those con- 
ditions may involve restricting the copyright which 
the owner of the plate would otherwise acquire 
under s. 19. Such copyright might be restricted in 
various ways, amongst others, by restricting the 
public performance of records made from the plate. 

A Court of construction is entitled to read words 
into a document if that procedure is necessary -in 
order to reconcile conflicting clauses or otherwise 
to give effectto what the Court considers from a 
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perusal of the whole of the document to have been the 
real intention of the parties, but, it is not entitled to 
read words which are not there into a document if the 
document as it stands can be given a rational mean- 


Messrs. Lalji Gokuldas and D. B. Desai, 
for the Appellants. 

Messrs. C. K. Daphtary and K. Mel. 
Kemp (Advocate-General), for the Respon- 
dents. 


Beaumont, C. J.—This is an appeal 
from a judgment of Barlee,J., and “the 
case raises certain questions of copyright 
law. The plaintifis in their plaint allege 
that they are the assignees of the copy- 
right in four songs, and they annex to the 
plaint the assignments to themselves of 
such copyright. The relevant assignment 
annexed to the plaint is Hx. P, which, as 
matter of construction, In my opinion, 
clearly assigns to the plaintiffs the copyright 
in the songs in question. The date of 
Ex. P ie September 13, 1934. At the trial 
the plaintiffs sought to rely on an earlier 
assignment made in January 1934, but the 
learned Judge, rightly in my opinion, 
refused tolet them rely on a document of 
title which they had not pleaded. The 
relevance-of the point is that the license on 
which the defendants base their title was 
granted in July 1934, and an assignment 
made in. the following September would 
be subject to the license previously granted 
by the assignors, whereas if the assignment 
was made in Jannary, before the defen- 


+ 


dants’ license, the assignment would not 


be subject to the license. However, we 
must, in my opinion, deal with the case on 
the footing that the plaintiffs title accrued 
in September 1934, and is, therefore, subject 


to the license to the defendants, whatever 
that license may amount to. The plaintiffs 


allege in the plaint that the | defendants 
infringed their copyright by giving a public 
performance of these songs as part of the 
exhibition of a film entitled: “ Love, Life and 
Laughter”. A public exhibition of the film 
in question, which admittedly contained 
these songs, was given on September 20, 
1934, and the question is whetber in law the 
giving of that performance of the film 
“Love, Life and Laughter” embodying 
these songs amounted to an infringement 
of the plaintiffs’ copyright. | 

Copyright in works which are mechani- 
cally performed was given for the first time 
by the Imperial Copyright Act of 1911, 
which isextended to India by the Indian 
Copyright Act, 1914. Under s. 1 (2) of the 
Act of 1911 copyright is defined, so far as 
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material for this caese, as meaning the sole 
right to produce or reproduce the work or 
any substantial part thereof in any material 
form whatsoever, and it is provided that 
the right shallinclude the sole right, in the 
ease of a literary, dramatic, or musical 
work, to make any record, perforated roll, 
-cinematograph film, or other contrivance 
by means of which the work may be mechani- 
cally performed or delivered, and to au- 
thorize any such acts as aforesaid. Then 


s. 2 defines what amounts to infringement. 


of copyright, and in sub-s. (1) it is provided 
that copyright in a work shall be deemed 
to be infringed by any person who, without 
the consent of the owner of the copyright, 
does anything, the sole right to do which 
is by the Act conferred on the owner of 
the copyright. So that copyright would be 
infringed under the section by making any 
cinematograph record of a musical work, 
in which copyright existed, without the 
consent of the owner of the copyright. Then 
8.5 provides that subject to the provisions 
of the Act, the author of a work shall be 
the first owner of the copyright therein. 
Then we come to s.19, on which the de- 
fendants base their title. That section 
provides that : 

“Oopyright shall subsist in ‘records, perforated 
rolls, and other contrivances by means of which sounds 
may be mechanically re-produced, in like manner as 
if such contrivances were musical works, but the 
term of copyright shall be 50 years from the making 
ofthe original plate from which the contrivance was 
directly or indirectly derived, and the person who 
was the owner of such original plate at the time when 
such plate was made shall be deemed to be the author 
of the work.” 


Now it is curious that s. 19, which con- 
fers copyright on the maker of a record, to 
use a compendious term, on the basis that 
he is to be deemed to be the author of the 
work, does not provide that the making of 
the record must be alawful act. It does 
not in terms provide that the copyright 
under s.19 only exists where a record is 
made with the consent of the owner cf the 
copyright in the original work, if such a 
person exists. Butin my opinion we must 
limit the section to a lawful making ofa 
record. It cannot be supposed that the 
Legislature, which had conferred by the 
earlier sections of the Act the right to 
restrain the reproduction of a literary, 
dramatic or musical work by mechanical 
means without the consent of the owner of 
the copyright, intended by s.19to confer 
copyright on an infringer of the owner's 
rights. In my opinion, therefore, the copy- 
right conferred by s. 19 on the owner of the 
plate from which the record is made, pre- 
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supposes that that plate came into existence 
lawfully. If that is so, then, where the | 
original work is the subject-matter of copy- 
right, it necessarily follows that the consent 
of the owner of that copyright must be 
obtained to the making of the plate, and 
if such consent must be obtained, obvi- 
ously it would be lawful for the owner 
to: refuse such consent and if the owner 
is entitled to refue his consent, I apprehend 
that it is legitimate for him to give his 
consent subject to certain conditions, and 
that those conditions may involve restrict- 
ing the copyright which the owner of the 
plate would otherwise acquire under s. 19. 
Such copyright might be restricted in 
various ways, amongst others, by restricting 
the public performance of records made 
from the plate. 

There is very little authority on s. 19, but 
we have been referred tothe case in Gramo- 
phone Co. v. Stephen Cawardine & 
Co. (l) in which Lord Maugham, 
then Maugham, J. discussed the sec- 
tion in some detail, and expressed opin- 
ions on various difficulties which arise 
under it. That was a case in which copy- 
right in the original work had expired, 
and the work was in what is usually called 
“the public domain”, so that the actual 
point with which we have to deal in this 
case did not arise. But Lord Maugham 
notices the difficulty that s. 19 does not 
in terms require the making ofthe record 
to bealawful act, and he assumes for the 
purposes of his judgment that the rights 
under s. 19 would only accrue where the 
making of the record was lawful, and it 
is, I think, clear from his judgment that 
he considered that such assumption was 
well-founded in law. He also expressed 
the opinion, which was material in con- 
nection with the reasons which he gave 
for his decision, though it did not actually 
arise for decision in that case, that the 
copyright which is conferred upon the 
maker of a plate under s. 19 is subsidiary 
to any subsisting copyright in the original 
work.. Mr. Lalji for the appellants has 
contended that that opinion of Lord 
Maugham is not correct, and should be 
treated as obiter, because in the case 
before him there was no copyright in the 
original work. It is not in my opinion 
necessary for us to express and opinion on 
that particular point; and for this reason- 
that the license which was given to the 
defendants in this case to make a record 


(1) (1934) Ch, 450; 103 LJ Oh, 248; 150 L T 396; 77 
9 J 014; 50 TL R 140. 


410 


of these songs was not a license which 
merely authorized the making of the re- 
cord, leaving it then a question to be de- 
termined whether the rights which accrued 
to the maker of the record under s. 19 
were subject to the rights of the owner 
of copyright in the original work, but it 
was a license which imposed definite con- 
ditions and either as the appellants say, 
expressly authorized the public performance 
of the record containing the songs in 
question, or as ihe respondents say, ex- 
pressly negatived such right of public 
performance. Assuming, therefore, that I 
am right in thinking that under s. 19 the 
right to copyright in the maker of the 
record would only accrue if the record 
were properly made, and that that right 
ig subject to any conditions imposed by 
the license under which the record is made, 
_then the sole question on this appeal turns 
on the construction of the license which 
was given by the predecessors of the 
plaintiffs to the defendants or those under 
whom they claim. Now that license is 
Ex. K, and, so far as material, is in these 
terms. It is a license to the Associated 
Talking Pictures, Ltd., through whom the 


defendants claim, 

“to make and/or import films and/or records re- 
cording or reproducing the musical works and/or 
parts thereof the title and particulars whereof 
arn set forth in Columns Nos. 2 and 3 of the Scheduls 
hereto” 
(and 
songs} 

“for use in the production and exhibition of the 
Film entitled “Love, Life and Laughter” at Cinemas 
or Theaters situate in the territory of Great Britain, 
Northern Ireland, the Irish Free State and the Domi- 
nions and Colonies of the British Empire excepting 
Australia, New Zealand and Canada)”. 

Then follows the provision : 

“This license shall not confer on the licensee the 
right to perform the said musical works or any 
part thereof in public and permission to perform 
the same shall (if required) be obtained by the 
licensee from the owner or controller of the per- 
forming right therein " 

It is contended cn behalf of the appel- 
lants that the first portion of that license 
is a license to make a film or record 
reproducing the songs in question for use 
in the exhibition of the film entitled: 
“Love, Life and Laughter” at the places 
specified, and that that involves a right to 
exhibit the film including these songs in 
public, and it is contended that part 2 
of the license which provides that the 
license shall not confer the right to per- 
form the musical works in public applies 
only to the performance of those works 
apart from the film, that is, to the per- 


the schedule includes these four 
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formance of the songs as songs, indepen- 


.dently of their performance as part of 


the film of “Love, Life and Laughter’. 
That construction undoubtedly involves 
reading into the second portion. of the 
license some words which are not there. 
After the word “perform” one wuuld have 
to read some such words as “apart from” 
performance as part of the said film”. 
A Court of construction is entitled to read 
words into a document if that procedure 
is necessary in order to reconcile conflict- 
ing clauses or otherwise to give effect to 
what the Court considers from a perusal 
of the whole of the document to have’ been 
the real intention of the parties, but, on 
the other hand, a Court of construction is 
not entitled to read words which are not 
there into a document if the document as 
it stands can be given a ralional meaning. 
The construction which the respondénts 
ask us to place upon the license is this: 
They say it isa license to make a film or 
record recording or reproducing the songs 
in question, the purpose for which the 
songs are to be reproduced being for use 
in the production and exhibition of the 
film “Love, Life and Laughter” at the 
places specified. They dispute that para. 1 
of the license would by itself confer any 
right to perform the film including these 
songs in public. They say that the license 
is confined to making copies of the works 
in question, and does not deal with per- 
forming rights. But, even assuming that 
cl. 1, standing by itself, would authorize 
the performance of these songs in public, 
it is contended that the second part is 
nət really inconsistent with the first part. 
The first part authorizes the making of a 
film reproducing these songs, the purpose 
of such reproduction being for use in the 
production and exhibition of the film af 
the places specified, and then the second 
part of the clause merely amounts to a 
proviso restricting to a limited extent, 
the carrying out of that purpose by pro: 
viding that so far as the purpose of user 
of these songs in the exhibition of the film 
involves public performance of the songs, 
that purpose cannot be carried into effect 
without obtaining the license of the owner 
of the copyright in the songs. It seems 
to me that the respondents’ construction 
of the licénse is the right one, and that we 
should not, in the circumstances, be justi- 
fied in reading into the license the words 
which the appellants ask us to read into 
it. I think the license merely confers a 
right to make a film including these songs 
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the purpose being the use of the songs in 
the production and exhibition of the film, 
~but so that that purpose cannot be carried 
out to the extent of performing in public 
the film including the songs without 
obtaining a license from the owner of the 
copyright in the songs. That was the 
‘view substantially, which the learned 
Judge took of the meaning of the license. 
In my opinion the Judge was right in 
granting an injunction, and damages, the 
amount of which has been agreed at 
Rs. 150. The appeal, therefore, must be 
dismissed with costs. 

Blackwell, J—I am of the same opi- 
nion. Although s. 19, Oopsright Act, does 
-not in terms contain any provision requir- 
ing a person who makes a record of a 
musical work to obtain the consent of the 
owner of the copyright in that work, I 
think the obtaining of such consent is 
necessarily involved by reason of other 
sections in the Act. Section 2 (1) provides 
that copyright in a work shall be deemed 
to be infringed by any person who, without 
the consent of the owner of the copyright, 
does anything the sole right to do which 
is by the Act conferred on the owner of 
the copyright. Among other rights con- 
ferred upon the owner by s. Lis the sole 
right, in the case of a musical work, to 
make any record or other contrivance by 
means of which the work may be mecha- 
nically performed, and to authorize that 
act among other acts. Again sub-s. (2) of 
8. 19 provides that it shall not be deemed 
to be an infringement of copyright in any 
musical work for any person to make, 
among other things, records, if such person 
proves that such contrivances have previ- 
ously been made by, or with the consent 
or acquiescence of, the owner of the copy- 
right. These various provisions, in my 
opinion, clearly indicate that no person is 
entitled to make a record without frst 
obtaining the consent of the original 
owner of the copyright. Sub-s. (2) of s. 5 
provides that the owner of the copyright 
in any work may assign the right, either 
wholly or partially, and either generally 
or subject to limitations, and may grant 
any interest in the right by license. By 
8. 1 copyright includes various rights, 
which are distinct and independent rights, 
viz., the right to produce or reproduce the 
work, the right to perform it, and the 
right to make records or other mechanical 
contrivances. By virtue of sub-s. (2) of 
s. 9 therefore, the owner may grant any 
interest in any of those rights by license, 
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and any person who seeks to make a 
record of a musical work, and has to 
obiain the consent of the original, owner 
so to do, can, in my opinion, only make 
that record strictly in accordance with the 
license granted to him. l 

I come now to the construction of Ex. K, 
upon the true construction of which, in 
my opinion, this appeal turns: It is a 
license to make and/or import films and/or 
records recording or reproducing the musi- 
cal works specified in the schedule for use 
in the production and exhibition of the 
film entitled ‘Love, Life and Laughter’ at 
the places therein mentioned. It has been 
contended on behalf of the appellants 
that the moment the Associated Talking 
Pictures, Ltd., through whom the appel- 
lants claim, obtained the license to make 
and import the films as provided in the 
first part of the license, they acquired 
thereby a statutory right of copyright us 
provided by sub-s. (1 of 8.19. It is argued 
that by reason of that statutory copyright 
Associated Talking Pictures, Ltd., 
necessarily acquired the right of public 
performance, and that the only way in 
which they could thereafter be deprived 
of that right would be by an assignment 
by them back to the original owner of the 
copyright in the musical work or to some 
other person. In my opinion that argu- 
ment is fallacious. It assums that the 
license was a license to make and import 
the films simpliciter. Jt has been cm- 
tended by the respondents that the first 
part of the license is merely a license to 
make and import the films for use inthe 
production and exhibition of the film of 
‘Love, Life and Laughter’ at the places 
therein mentioned, and that the first part 
of that license does not per se give a right 
of performance. It has been said that it 
would have been quite easy to use the 
words ‘and to perform the said film’if a 
license to perform had been intended to 
be given. I think that there is great force 
in this argument. But, even assuming 
that the first part of the license as it 
stands would if there were nothing else in 
the license to indicate the contrary have 
conferred a right of public performance, 
in my opinion it is essential to read the 
license as a whole before deciding what 
rights were intended to be conveyed by 
that license. The second part of the 


‘license in terms provides that itis not to 


confer on the licensee the right to perform 
the said musical worksior.any part thereof 
independently, and that permission to 
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perform the same shall be obtained by the 
licensee from the owner or controller of 
the performing right therein. It is con- 
tended for the appellants that the meaning 
of this part of the license is that the 
license is not to confer the right to per- 
form the musical works except so far as 
the right is given by the first part of the 
license to perform the musical work by 
means of a record in the production and 
exhibition of the film. That, however, 
obviously involves reading into the second 
part of the license words which are not 
there. I do not think that the Court is 
justified in doing that, if, looking at the 
license a8 a whole, the Court as a matter 
of construction comes to the conclusion 
that the intention of the grantor of the 
license was to grant a license in respect of 
one only of the rights which he has by 
virtue of s. 1, Copyright Act. 

In my opinion, therefore, the appellants 
did not acquire through the Associated 
Talking Pictures, Ltd., the right of per- 
formance of these songs in connection with 
the films without first obtaining the con- 
sent of the owners of the copyright. 
Accordingly, I think the learned Judge 
came to the right conclusion, and that this 
appeal must be dismissed with costs. 

D. Appeal dismissed. 
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LAHORE HIGH COURT 
Civil Revision Petition No. 216 of 1936 
May 29, 1936 
TEK CHAND, J. 
BALWANT SINGH—DECREE-HOLDE 
—PETITIONER 
VETSUS 
JAGDISH SARAN—OppositTe Party 
Civil Procedure Code (Act V of 1908), s. 60 (1) (c) 
—Exemption under—When can be clatmed—Bona 
fide occupation for agricultural purposes—Necessity 


In order to claim exemption from attachment or 
sale under s. 60 (1) (9), Civil Procedure Oode, itis not 
sufficient merely toshow that the house in question 
belonged to an agriculturist, or was being lived in 
by him, but it must be established further that it 
was being used or occupied bona fide for purposes 
of agriculture. Mirza v, Zańda Ram (3) and Bank 
of Chettinad v. Ko San Ok (4), relied on, Jagat 
Singh v. Phuman Singh (i), dissented from, Ralia 
Ram v. Hayat Bibi (2), referred to. — 
= 0O. R. P. from the order of the Senior 

Sub-Judge, Delhi, dated December 2, 1935, 

Mr. Bishan Narain, for the Petitioner, 

Mr. Harbhajan Das, for the Opposite 
Party. 


Order.—The petitioner obtained a money - 
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decree against the respondent from the 
Small Cause Court, Meerut, and got it 
transferred for execution at Delhi. In exe- 
cution, a house belonging to the judgment- 
debtor situate at Shahdara, Delhi Province, 
was aftached. The judgment-debtor ob- 


jected that he was an agriculturist and. 


occupied the house for agricultural purposes 
and, therefore, it was exempt from attach- 
ment under s. 60 (e), Civil Procedure 
Code. The executing Court accepted the 
objection and ordered the release of the 
house from attachment. The decree-holder 
appealed to the Senior Sub-Judge who 
affirmed the decision of the executing 
Court. 

In dismissing the appeal, the learned 
Senior Sub-Judge relied upon a Single 
Bench ruling of Abdul Qadir, J. reported 
in Jagat Singh v. Phuman Singh (1) in pre- 
ference to another Single Bench decision of 
Jai Lal, J. in Ralia Ram v. Hayat Bibi (2). 
Following the former ruling, the Senior 
Sub-Judge held thatit was not necessary 
for the judgment-debtor to prove that the 
house was used or occupied. bona fide for 
purposes of agriculture, and that all that 
was necessary for him to prove was either 
that it was lived in, or that it was used for 
agricultural purposes by the judgment- 
debtor. Before me, Counsel for the respon- 
dent has admitted that the interpretation 
of the lawin Jagat Singh v. Phuman Singh 
(1) is not correct. 
attention of the learned Judge of the Court 
below was not drawn toa Division Bench 
ruling of this Court reported in Mirza v. 
Zanda Ram (3) where it was held that in 


order to claim exemption from attachment. 


cr sale under s. 60 (1) (e), it is not sufficient 
merely to show that the house in question 


belonged to an agriculturist, or was being. 


lived in by him, but it must be established 
further that it was being used or occupied 
bona fide for purposes of agriculture. This 
rnling has been followed in several cases 
of this Court. A Full Benchofthe Rangoon 
High Court also has held in Bank of 
Chettinad v. Ko San Ok (4) that the exemp- 
tion from attachment . under prov. {c)s 


It appears that the 


s. 60 is of a house occupied by an agri- 


culturist, and this means a house dwelt in 
or occupied by an agriculturist as such 
and in good faith for the purpose of 


(1) AI R1934 Lah. 680; 149 Ind. Cas, 428; 35 P -L 
R 509; 6 R L 676. 

(2) AI R1927 Lah. 66; 98 Ind. Oas. 857. z 

(3) 12 Lah. 367; 130 Ind. Cas, 419; A I R 1930 Tah. 
1034; 31 P LR 842; Ind. Rul.(1931) Lah, 291. 

(4) 11 R 372; 145 Ind, Cas. 326; AIR1933 Rang. 
221; 6 R Rang. 39, 
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It does not include other 
houses, belonging to and occupied by an 
agriculturist, otherwise than in connection 
with his calling. There are various rulings 
of the other High Courts in which the same 
intepretation has been adopted. In the 
Punjab, of course, the law has since been 
amended by (Punjab) Act VIL of 1934, but 
the property in question is situate within 
the province of Delhi, and that Act has not 
been extended there. It is clear, therefore, 
that the learned Senior Sub-Judge mis- 
directed himself as to the law and did not 
consider the evidence from a proper 
standpoint. Consequently his conclusion 
cannot be upheld. I accept the revision, 
set aside the judgment of the learned 
Senior Sub-Judge and remand the case 
to him for re-hearing and disposal in 
accordance with law. Costs shall abide the 
event. 


N. Revision accepted. 


ee 


RANGOON HIGH COURT 
Oriminal Revision Application No. 173-B 
of 1937 
May 5, 1937 
MACKNEY, J. 

MANGWE YON AND oTHERS—APPLIOANTS 

' vETSUS 


THE KING—Rasponpent 

Burma (Lower) Land and Revenue Act CUI of 
1876), s.8— Rules under—H. 52 — Applicability — 
“Occupying” available land, whether same as “enter- 
ing’ upon available land—Persons so entering— 
Land made subject of grant-—-Notice under r. 52 (1) 
Failure to comply with—Persons, tf can be pro- 
ceeded against under r. 52 (2). 

Tt is not persons who enter upon available land 
who are subject to eviction, but persons who are 
actually occupying available land. Rule 52 of rules 
framed under s. 8 of Burma (Lower) Land and 
Revenue Act, applies to a person to whom a grant 
had been made but whose grant had been cancelled, 
and who remains in occupation even after such 
cancellation. Such a person is a person who entered 
upon land which was not available. The rule refers 
n eee occupation and the present status of the 
and. 

Certain persons entered upon land which was 
available. Subsequently such land was made the 
subject of a grant and a notice under r. 52 (1) 
was issued but the persons failed to comply- with 
it. 


it: 
Held, that the persons could not be deemed to 
ave occupied available land and, therefore, could 
not be proceeded against under r. 52 (2). 


Mr. Guha, for the Applicants. 
Mr. Tun Byu, The Assistant Government 
Advocate, for the Crown. 


Order.—This is an application to quash 
the proceedings launched against tho appli- 
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cants in Criminal Regular Trial No. 14 of 
1937 of the Court of tne Additional Magis. 
trate of Shwegyin under r. 52, Land 
Revenue Rules, frumed under the Lower 
Burma Land and Revenue Act. The eight 
applicants are not now all being prosecuted 
in Criminal Regular Trial No. 14 although 
they originally were so prosecuted. Tt 
was found that tLey could be divided into 
three groups, each in occupation of a 
different holding; consequently their cases 
have been dealt with in three separate 
proceedings: the case of Ma Ngwe Yon, 
Ba Saw and Po Myain Criminal Regalar 
Trial No. 14 of 1937, the case of 
Maung San, Aung Tin and Tun Maung in 
Criminal Regular Trial No. 20 of 1937 and 
the case of Ko Thin and Tun On in Crimi- 
nal Regular Tria] No. 21 of 1937. The 
complaint alleges that these persons were 
served with a notice of ejectment under 
r. 52, sub-cl. (1), on January 8 1937, 
as they were found to be encroaching upon 
holdings Nos. 19, 20 and 21 which had 
been granled to Mya Din, Ma Hnin U and 
Ma Thin Hton. It was alleged that al- 
though notice had been duly served, the 
accused had failed to vacate the land. 
The complainant therefore claims-a right 
to have these persons dealt with according 
to law; so also the charge merely states 
that they were served with a notice of 
ejeciment, and having failed to comply 
therewith, had committed an offence punish- 
able under r. 52, sub.cl. (2) of the rules 
framed under the Lower Burma Land and 
Revenue Act. 

On the face cf the complaint and the 
charge it is quite clear from the admitted 
facts that the appellants have committed 
no offence whatsoever. It is, however, al- 
leged that, inasmuch as these persong 
entered upon the land in question before it 
was granted to the present grantees, they 
can still be subject to the provisions of 
r. 52, although the land has been granted 
to other persons since they entered upon it. 
As a matter of fact, even so, on a Perusal 
of the evidence, I do not nd that it is 
alleged against all the applicants that they 
did enter upon the land before it was 
granted. Such allegations are made only 
against some of the applicants. However 
the point is immaterial. Even if it were 
So, it does not appear to me that they can 
be evicted under r, 52. Rule 52, sub-cl. (1) 
reads : 


“Any person occupying any available land for 
any purpose except under a license or remaining 
in occupation of any land after a grant, leage or 
license has been cancelled, may be served by any 
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Revenue Officer . with a notice of eject- 
ment.” 


Now, “occupying” available land is not 
thesame thing as, “entering upon avail- 
able land”. lt may be that these persons 
entered upon land which was available at 
the time of their entry, but they are not 
now occupying available land. This land 
has been made the subject of the grant 
and is no longer available. 


The learned Assistant Government Advo- 
cate argued that these people entered 
under certain conditions at a time when 
the land was available and under those 
conditions they can be evicted at any time 
even after a grant of the land -has been 
made. There might be some force in this 
argument, but as I have pointed out it is 
not persons who enter upon available land 
who are subject to eviction, but persons 
who are actually occupying available land. 
This is made clear from the words “remain- 
ing in occupation of any land after a grant, 
lease or license has been cancelled.” This 
would apply to a person to whom a grant 
had been made but whose grant had been 
cancelled; such a person is a person who 
entered upon land which was not available 
and therefore if “occupying available land” 
means “entering upon available land”, it 
would be contradictory to apply the rule 
to him for he entered upon land in accord- 
ance with the terms of the grant. If is 
quite clear that the rule refers to present 
occupation -and the present status of the 
land. 

The learned Assistant Government Advo- 
cate has put forward the view that 
although grants of this land had been 
signed, the legal possession was still with 
‘Government as the grantees had uot yet 
been put in possession. So long as the 
grants had been made the land is not 
“ayailable land.” I cannot agree that 
after the grants had been signed the land 
is still at the disposal of the Government. 
Of course the proper procedure, for Keve- 
nue Officers to follow is to see tnat all per- 
sons squatting upon the land have been 
evicted before they issue a grant. in 
these circumstances it is clear that there 
is no ground for the charges which have 
been tramed against the applicants, and 
I therefore direct that they be quashed 
and that the proceedings in Uriminal Regu- 
lar Trial Nos. 14, 20 and 21 of 195%, 
against these persons be forthwith termi- 
nated. I understand that the land in 
question is land which is annually subject 
to tlood, and therefore any squatter occupy- 
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ing this land must make, it would appear’ 
a fresh occupation each year so that his 
Possession could not be deemed to be 
continuous. However, on the view that 
I have taken, il is not necessary to consi- 
der this question. 

D. Revision allowed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 350 of 1935 
DERBYSHIRE, O. J. anp B. K. MUSHERIEA, J. 
PASUPATI DUTT—— APPELLANT 
VETEUS 

KELVIN JUTE MILLS—Responpents. 

Workmen's Compensation Act (VIII of 1923), 
ss. 2 (3), 3 (1), 8 (4; (9) —Right to compensation vest- 
ing in deceased dependent at time of his death~ 
Such dependent dying before making claim—Right 
passes to legal representative and heir of such 
dependent, 

Where a workman dies, through some accident 
arising in vourse of his employment, leaving a 
widowed daughter, the only person, in the class of 
dependents, the right to the compensation money 
vests in her and it is not competent for the Com- 
missioner to divest her of that right. It remains 
vested in her to the time of her death before mak- 
ing any claim to sush compensation. Upon her death 
the right passes to her heirs or legal representa- 
tives subject to the conditions of the Succession 
Act being complied with. ‘Dependent’ in s. 8, 
Woikmen’'s Compensation Act, includes the heirs or 
legal representatives of the dependent as defined 

s. 2 where the dependent has died since the 
death of the workman. United Collieries, Ltd. v. 
Simpson (or Hendry) (1), relied on. 


C. A. from the original order of the Ooms 
missioner, Workemeéu's Compensation, 
Bengal, dated April 22, 1935. 

Messrs. Sarat Chandra Basak, Rajendra 
Bhusan Bakshi and Ram Mohan Bhatia- 
charjee, tor Mr. Mammatha Nath Ganguly, 
for the Appellant. 

Mr. Nanda Gopal Banerjee, for the Res- 
pondent, 


Derbyshire, C. J.—The appellant ap- 
peals from a decision by the Commissioner, 
Workmen's Oompensation, Bengal, whereby 
the Oommissioner declined to award the 
appellant any sum of compensation in res- 
pect of the death of a workman killed by 
an accident arising out of and in the 
course of his employment. The facts are 
as follows: On October 5, 1934, one Hari 
Oharan Day, the head engine driver in the 
Kelvin Jute Mills, was injured at his work. 
He died on Octuber 13, 1934. The only 
person who could claim tobe dependant 
upon the deceased within the meaning of 
the Act was one Kalo Moni Dutt. She was 
the daughter of the deceased but a widow. 
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She had one son, the appellant, now aged 
seven years, then aged five years, who 
lived with her in the house of her father, 
the deceased workman. On November 24, 
1934, the employers, pursuant tos. & (1) 
of the Act, deposited with the Commis- 
sioner, Workmen's Compensation, the sum 
of Rs, 3,500 in respect of their obligations 
under the Act. On November 29, 1934, 
Kalo Moni Dutt died leaving the appel- 
lant surviving her. On April 25, 193), the 
Commissioner heard the application of 
the appellant (through his uncle) for an 
award to be made in his favour the com- 
pensation, viz., Rs. 3,500. The Oommis- 
sioner rejected this application on the 
ground that no dependant within the mean- 
ing of the Act then (1. e., on April 25, 1935) 
existed. Accordingly he ordered the 
compensation money to be repaid to the 
employers under s. 8 (4) of the Act. 

The relevant provisions of the Act are 
as follows: Unders. 2 (1) (d) a “depen- 
dant” includes a widowed daughter if 
wholly or in part dependant on the earn- 
ings of the workman at the time of his 
death. (The child of sach widowed daughter 
is not a dependant within the section). 
Section 3 (1) provides that : 

“If personal injury is caused to a workman by 
accident arising out of and in the course of his 
employment, his employer shall be liable to pay 
compensation in accordance with the provisions of 
this chapter.” | | 

There is a proviso, but neither that nor 
the rest of the section affects the present 
case. Sub-s. (2) of s. 3, deals wi h the case 
of contraction of the occupational diseases. 
Sub-s. (3) gives the Governor-General-in- 
Council power to add to the schedule of 
occupational diseases, Section 4 (1) pro- 
vides that : 

“Subject to the provisions of this Act the amount 
of compensation shall be as follows, namely: (a) 
Where death results from the injury.” 

Then follow provisions specifying how 
the amount of compensation is- to be ascer- 
tained. Section & (1) provides that: 

“No payment of compensation in respect of a 
workman whose injury has resulted in death... 
shall be made otherwise than by deposit with the 
Commissioner. 

Sub-section (4): On the deposit of any money 
under sub-s. (4) as compensation in respect of a 
deceased workman, the OUommissioner shall deduct 
therefrom the actual cost of the workman's funeral 
expenses, to an amount not exceeding twenty-five 
rupees and pay the same to the person by whom 
such expenses were incurred, and shall, if he thinks 
mecessary, cause notice to be published or to bs 
served on each dependant in such manner as he 
thinks fit, calling upon the dependants to appear 
before him on such date as he may fix for deter- 
Mining the distribution of the compensation. If 
the Commissioner is satisfied after any enquiry 
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which he may deem necessary, that no dependant 
exists, he shall re-pay the balance of the money to 
the employer by whom it was paid. 

Sub-section (3) : Compensation deposited in iespect 
of a deceased workman shall, sujbect to any deduction 
made under sub-s, (4), be apportioned among the 
Gependants of the deceased workman or any of 
them in such proportion as the Commissioner thinks 
fit, or may, in the discretion of the Commissioner, 
be allotted to any one dependant. 

Sub-section (6): Where any compensation deposited 
with the Commissioner is payable to any person, 
the Commissioner shall if the person to whom the 
compensation is payable is not a woman or a person 
under a legal disability, and may, in other cases, pay 
the money to the person entitled thereto.” 


Tne appellant contends that the right 
to compensation vested in his mother on 
the deceased workman's death and that 
after- his mothers death and upon his 
obtaining a Succession Certificate, that 
right passed to him under the Succession 
Act and so he is entitled to the compensa- 
tion money. On the other hand the 
employers contend that if no dependant 
exists at the time when the Commissioner 
makes the inquiry, the money is repayable 
io them. A somewhat similar case arose 
under the English Workmen's Compensa- 
tion Act, 1906, viz, United Collieries, Ltd- 
v. Simpson (or Hendry) (1) where a 
workman, whilst in the employment of a 
Oolliery Company was knocked down by a 
wagon in the course of his employment on 
July 9, 1907. He died of his injuries on 
July 14. His mother, alleged to have 
been dependant upon him, died on 
October 16, 1907, without making any 
claim upon the appellanis. Her executrix 
made aclaim on Vecember 10 1907, under 
the Workmen's Compensation Act, 1906, 
as representative of the mother. The 
House of Lords found some dilficulty in 
coming toa decision, but the majority held 
Lord Dunedin dissenting) that the right 
of the dependant of the deceased work- 
man passed to the executor of a sole 
dependant who had died without having 
made a claim. I think the reasoning of 
Lord Loreburn (p. 389*) is applicable here. 
In discussing the English Act of 1906 he 
Bays: 

paraan 5 of the Schedulo requires payment 
in the case of death unless otherwise ordered or 
hereinafter provided into the cgunty Court, to be 
dealt with in discretion ‘for the benefit of the 
persons entitled thereto under this Act’. This is, 
no doubt, in order to relieve the employer and 
ensure & proper custody, distribution, and appli- 
cation of tbe money especially where there are 
minors or several dependants, or where there are 
persons for whom the county Court Judge thinks 
(1) (1909) A © 383; 78 LJ P C 129; 101 L T 129; 53 
S J 630; 75 T L R678, 
~ *Page of (1909) A. C —[Bd.] 
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4 it advisable to take precautions. Paragraph 8 also 
contemplates payment toa dependent. And though 
the ninth reserves a power to vary the apportion- 
ment, neither it nor any other paragraph proceeds 
upon any other view than that there is a definite 
Tight onthe part of dependants as a class to the 
money, subject to a parental power of the Court 
in dividing and applying it for their advantage. 
If there is this right, when does it arise or become 
vested? The statute evidently treats it as arising 
because of the workman's death. It seems to follow 
that it arises on the workman's death, unless some 
other event is fixed,” 

At p. 3%0* he remarks : 

“I observe thet in Lord M’Laren’s opinion, if 
the claim is made within the statutory period, and 
the dependant dies before an award has been made, 
the right to an award of compensation has vested 
in the dependant, nnd a right to follow out the 
proceedings in the arbitration passes to the. legal 
personal representatives. But if the claim has not 
been made, his Lordsbip thinks that the employer's 
liability is terminated by the death of the de- 
pendant. That opinion is entitled to the greatest 
respect, but I cannot agree. I cannot see why the 
claim instead of the death is to be regarded as the 
Signal for the right to compensation vesting. And 
even if it were so, the Act does not require that 
the dependant himself should make the claim, and 
I do not see why that right to make the claim 
should not pass to the executor. It seems to me, 
therefore, that, as the person represented by the 
respondent was the only dependant, her represen- 
tative may properly claim all that she was entitled 
to the right being transmissible as property.” 

Applying a similar process of examina- 
tion and reasoning to the Indian Act, my 
own view is that ss. 38 and 4 make the 
employers liable to pay compensation upon 
the death of the workman and fix the 
amount which has to be paid. Section 8 
(5) gives a right to the dependants of the 
deceased worknian as a class, but not 
individually, to that compensation money. 
The Gommissioner may apportion the com- 
pensation money amongst such members 
of the class as he thinks proper, even to 
the extent of allotting the money to one 
dependant only. It does not give the Com- 
missioner the right to deprive the whole 
of the class of dependants of the com- 
pensation money. In my View, therefore, 
upon the death of the workman, each 
member of the class acquires a right to 
claim compensation and that right vests in 
him. That dependant may thereafter be 
divested of that right or find it of no value 
because the Comunissioner decides to award 
the compensation amongst other members 


of the class. 


Here the only person in the class of- 


dependants at tne death of the workman 
was the applicant's mother. Consequently 
the right to the compensation money 
vested inher. It was not competent 1n my 
view for the Cummissioner to divest her of 
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that right. Therefore, if remained vested 
in her tothe time of her death. Upon her 
death the right passed to her heirs or 
legal represeutatives subject to the condi- 
tions of the Succession Act being complied 
with, In my view ‘dependant in s. 8 
includes the heirs or legal representatives . 
of the dependant as delined by s. 2 where 
the dependant has died since the death of 
the workman. Jt is noteworthy that in the 
English Workmen’s Compensation Act of 
1925, which replaced the Act of 1905, it is 
provided ins. 2 (3): 

“Where a dependant dies before a claim under 
this Act is made, or if a claim has been made, 
before an agreement or award has been arrived at 
or made, the legal personal representative of the 
dependant shall have no right to payment of com- 
pensation, and the amount of compensation shall be 


calculated and apportioned as if that dependant had 
died before the workman.” 


This was obviously intended to alter the 
law as laid down in United Collieries v. 
Simpson (or. Hendry) (1). There is no cor- 
responding provision in the Indian Act. If 
the conclusion at which I have arrived is 
wrong, the position would be that the right 
to compensation would depend upon the 
accident of the time when the Commissioner 
made his inquiry or when the dependant 
dies. If the Commissioner were delayed 
in making his inquiry through some cause 
such as a heavy list or some other un- 
avoidable delay, dependants might die un- 
compensated after suffering privations 
through the loss of the workman upon whom 
they were dependant. I cannot think that . 
such is the position under the Act. . 

I am of the opinion, therefore, that the 
Commissioner was wrong in law in the 
award he made, and that before ordering 
the return of the compensation money to 
the employers he should have satisfied 
himself that no dependant within s. 2, or 
heir or legal representative of such depen- 
dant who has died since the death of the 
workman, existed at the date of the 
inquiry. The matter will go back to. the 
Commissioner for him to deal with it upon 
the lines indicated above. The appellant 
will have the costs of this appeal here, 
but the costs of the first hearing will be 
left to abide the result of the further 
hearing by the Commissioner. The hear- 
ing fee in this Court is assessed at five 
gold mohurs. 

B. K. Mukherjea, J.—I agree with my 
Lord the Chief Justice in the judgment 
that has just now been delivered, and I 
would desire only to add a few words. 
Tne. point in controversy in this appeal is, 
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as to whether on the death of a workman 
through some accident arising in course of 
his employment, a right tothe compensa- 
tion, payable by the employer under the 
Workmen's Compensation Act, does vest in 
his dependant or dependants actually exist- 
ing at the time of his death; and if such 

- dependant dies before any claim to such 
compensation is made or investigated, 
does the right pass on to his heirs or legal 
representatives ? The second part of the 
question does not really present any diff- 
culty. The doctrine actio personalis 
moritur cum persona does not form part 
-Of thelaw of this country; see Bhupendra 
Narayan v. Chandramoni Gupta (2). Sec- 
tion 306, Succession Act, embodies the 
statutory provision as regards devolution 
of rights and liabilities of the deceased 
upon his legal representatives. The right 
to demand compensation payable under a 
Statute is certainly not founded on tort, 
and does not come within any of the 
exceptions that are mentioned in s. 306, 
Succession Act. It is really not disputed 
oa behalf of the respondent, that if the 
right accrued in favour of the appellant's 
mother during her lifetime, it would 
devolve on her legal representatives at 
her death. What is disputed is that any 
right could accrue in favour of a depen- 
dant at all till the enquiry is finished by 
the Commissioner and the distribution 
order is made. The answer to this ques- 
| tion. has got to be found in the relevant 
sections of the Workmen’s Compensation 
Act, relating to payment and distribution 
of. thé compensation. Section 3 cf the Act 


lays down that: 

. “If personal injury is caused to a workman by 
accident arising out of and in the course of his 
employment, his employer shall be liable to pay com- 
pensation in accordance with the provisions of this 
chapter,” 


Section 4 lays down the rules for deter- 
mination of the amount of compensation. 


Section 8 (1) then says that: 

“Where the injury has resulted in death, no pay- 
ment of compensation shall be made otherwise than by 
deposit with the Commissioner,” 


_Under cl. 4 of that section the Commis- 
Sioner after he receives the deposit has got 
to give notice on each dependant, and if he 
18 Satisied on enquiry that no dependant 
exists, he has torefund the money to the em- 
ployer. In case dependants exist, the money 
may be distributed amongst them in such 
manner as the Commissioner thinks proper, 
and may, in his discretion, be allotted, to one 
dependant only to the exclusion of the rest. 

(2) 53 O 987; 100 Ind. Cas. 286; A IR 1927 Cal, 277. 
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Mr. Banerji, on behalf of the respondent, 
contends that these provisions make it per- 
fectly clear that the dependant or depend- 
anis donot acquire any right in the com- 
pensation tillthe order is passed by the 
Commissioner after enquiry under cl. (5) of 
s.8, andif there isno dependant actually 
living at the time when the award is made, 
there is no other course open to the Commis- 
sioner but to refund the money to the 
employer. This contention, in my opinion, 
is not tenable. It is true that s. 3 which 
imposes the liability upon the employer to 
pay compensation, does not specify the 
person or persons to whom it is payable, but 
s.8 makesit clear that nobody has any 
tight to it except the dependants, and this 
is the case, whether the compensation is 
paid direct or through the Commissioner. In 
certain cases the compensation has to be 
deposited with the Commissioner, and this 
is for ensuring its safe custody and equit- 
able distribution, particularly when there 
are more dependants than one, but though 
the Commissioner has got the entire discre- 
tion in the matter and can allot the entire 
amount to one dependant, he cannot deprive 
the sole dependant of any.portion of the 
compensation, mor can give any portion of 
the same to one who is not a dependant. 
The right, therefore, accrues to the de- 
pendants as a class, subject tothe Commis- 
sioner’s rights of distribution in such way 
as he thinks proper, and in case of a sole 
dependant, it vests absolutely, and as it is 
a right which has been given to the depen- 
dants because of the workman's death, it 
must be deemed to accrue at the time of 
his death, there being no ground of post- 
poning it to a further date. A duty to refund 
the compensation arises only when there is 
no dependant “in existence” and this must 
mean “in existence” at the time of the work- 
man’s death. To put any other interpretation, 
would be to frustrate the object of the Act 
and place the right to compensation on an 
uncertain contingency. ‘The enquiry before 
the Commissioner may be delayed for various 
reasons, and people who really depended 
upon the earnings of the deceased workman 
might die before or pending the enquiry 
and even just before the Commissioner 
makes the award. To say that the Commis- 
sioneris bound to refund the money to the 
employer,under such circumstances, would be 
to put an extremely narrow and unjust con- 
struction upon the section, whichis not borne 
out by the purpose of the Act or the actual 
words used. As my Lord the Chief Justice 
pointed out in his judgment, the House of 
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Lords in England took a similar view in 
United Collieries, Ltd, v. Simpson (or 
Hendry) (1), upon construction of the Eng- 
lish Workmen's Compensation Act of 1905. 
The English Act alsoprovided for payment 
of the compensation into the County Court, 
-which could deal with it in its discretion, 
and divide it in such manner as it thought 
‘best among the dependants of the deceased 
workman. It is true that there was no pro- 
vision for refund of the money to the em- 
ployerin the English Act of 1906, but that 
is really not very important as on total 
absence of any dependant, the money could 
not really be retained by the County Court, 
and would have to be returned to the em- 
ployer in exercise of its inherest powers. 

= Mr. Banerjee for the respondent lays 
stress on the fact that in the English Act of 
1925 an express provision was inserted in 
s. 2, cl, (3) under which the legal represent- 
ative of a dependant had no right to the 
compensation payable to the latter, but here 
again itis significant to note that the Indian 
Act was amended on Various occasions even 
after 1925, but the Indian Legislature did 
not think it proper to introduce any pro- 
vision like the one mentioned above. It 
may be said indeed that to hold that the 


dependant’s right to compensation is a 


vested right which passes to his legal re- 
presentative would be to put an additional 
burden upon tae employer, the effect of 
which might be to enrich the strangers and 
persons totally outside the scope of the Act, 
but the result would be exactly the same if 
the dependant dies the very day after receiv- 
ing the compensation. For all these reasons 
I agree that the appeal should be allowed, 
and the case remanded to the Commissioner 
for investigation as to whether the appel- 
lant’s mother was really a dependant within 
the meaning of s. 2 (d) (ii) Workmen's 
Compensation Act. Of course the question 
as to whether the appellant is the legal re- 
presentative of the deceased dependant, 
cannot be gone into before the Commis- 
sioner. It must be established by Letters of 
administration or such other proof as the 
law provides for establishing such rights. 


D. Case remanded. 
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LAHORE HIGH COURT 
First Civil Appeal No. 280 of 1936 
February 17,1937 
ADDISON AND DIN MOHAMMAD, JJ. 
LAL KHAN AND ANOTHER —INSoLVENTS— 
APPELLANTS 
versus 
OFFICIAL RECEIVER, FEROZEPORE , 
AND OTHEBS—COREDITORS 
— RESPONDENTS 

Punjab Debtors’ Protection Act (II of 1936), ss. 4 
(1), 2 (4)—Conditions of applicability of 3. 4 ()— 
Court, if includes Receiver—Lease of insolvent’s 
land granted by Official Receiver—S, 4 (1), if ap- 
plies, 

Before sub-s. (1) of s. 4, Punjab Debtors’ Protection 
Act, comes into play, the attachment and alienation of - 
land must emanate from a Oivil Court and although 
“Court” includes an Insolvency Court, it does not 
include a Receiver in insolvency. Sale of an insolvent’s 
property being anact of the Receiver and not of the 
Court, s. 4 (1) does not apply tothe lease of the 
insolvent’s land granted by the Receiver. Sheobdaran 
Singh v. Kulsum-un-nissa (1), P. B. Sankaram v. G. 
Narasimhalu (2), Venkatachalam Chettyar v. Meru- 
gesan Servat (3) and Gurbakhsh Singh v. Sardar Singh 
(4), referred to. 


Mr. J. L. Kapur, for the Appellants. 
Mr. J.N. Aygarwal, for the Respond- 
ents. 


Din Muhammad, J.—A preliminary 
objection has been raised by the respon- 
dents that no appeal lies to this Court. 
It is urged that the order of the Additional 
District Judge complained against was 
passed on appeal under s. 65, Provincial 
Insolvency Act, 192U, and that from such 
an order no appealis provided for by 
s. 75 of the same Act. Counsel for the 
appellants concedes this proposition, but 
relying on the proviso to sub-s. (1), 8. 79, 
Provincial Insoivency Act, has asked us to 
treat his petition ot appeal as a petition 
revision. Tnat proviso reads as fol- 
OWS : 

“Provided that the High Oourt forthe purpose 
of satisfying itself that an order made in any 
appeal decided by the District Cours was according 
to law, may call tor the case and pass such order 
with respect thereto as it thinks fit,” 

We consider that the point involved in 
thiscase is an important point of law 
and we have, therefore, decided to hear 
this petition as a petition for revision. 
The question involved in tuis petition 
turns upon tne true interpretation to be 
placed on sub-s. (l) 8. 4, Act If of 1936. 
‘(hat sub-section is couched in the following 
terms : 

“Notwithstanding anything contained in any 
other enactment forthe time being in force, when- 
evera Uivil Court orders that land be attached and 
alienated temporarilyin the execution of a decree 
for the payment of money, the proceedings of such 
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attachment and alienation shall be transferred to the 
Collector.” 


In the case of the appellants who were 
adjudicated insolvents, the Official Receiver 
is conducting proceedings in relation to the 
temporary alienation of their land and the 
appellants contend that he has no jurisdic- 
tion to do so in view of the provision of 
“law reproduced above. They further refer 
to cl. (4), s. 2 where Court” is defined to 
include a Court acting in the exercise 
of insolvency jurisdiction. After hearing 
Counsel on both sides we have come to the 
conclusion that the contention of the 
appellants must fail. Under s. 238, Pro- 
vincial Insolvency Acti, as soon as an order 
of adjudication is made, the property of an 
insolvent vests in the Receiver, and to all 
intents and purposes he takes the place 
of the insolvent. Under s. 09, Provincial 
Insolvency Act, the Receiver is enjoined 
to realize the property of the debtor and 
distribute dividends among the-.creditors 
entitled thereto, and for that purpose he 
is empowered to sell all or any part of 
the property of the insolvent. This he is 
entitled to do without the leave of the 
Court, which under the same section is 
necessary; in certain other matters. It is 
on this ground thatit has been invariably 
held that a sale bya Receiver of the pro- 
perty of dn insolvent is not a sale “in 
execution of an order of a Civil Court’. Lf 
any authority be needed for this proposition, 
reference may be made to Sheobaran Singh 
v. Kulsum-un-Nissa (1), P. B. Sankaram 
vV. G. Narasimhalu (2) Venkatachalam 
Chettyar v. Merugesan Servat (3) and 
Gurbakhsh Singh v. Sardar Singh (4). In 
Sheobaran Singh v. Kulsum-un-Nissa (|) 
a Division Bench of the Allahabad High 
Gourt had observed as follows: 

“We find it impossible to hold the view that a 
villages custom which refers only to a voluntary 
sale by one co-sharer of his property can, in any 
way, apply to the case of an involuatary sale 
carried out against his wishes by a Court through 


a E a or an Official Assignee, or anybody 
else. 


Their Lordships of the Privy Council in 
animadverting upon these remarks of the 
learned Judges said : 

“With deference to the learned Judges, it seems to 
their Lordships that this overlooks one of the funda- 

(1) 49 A 367; 101 Ind. Oas. 368; A IR 1927P © 113; 
54 LA 204; 52M LJ 658; 29Bom. LR 877; OWN 
543; (1927) M W N 444; 410 W N 833;25 A LJ 617; 
26 L W 326 (P O). 

(2) 50 M 135; 99 Ind. Oas, 8; A I R 1927 Mad. 1; 51 
M LJ 529; 25 LW 128; 38 M LT 92, 
` (3) 9 R 231; 131 Ind. Uas. 732; A I R1931 Rang. 122; 
Ind. Rul. (1931) Rang. 156. 

(4) 16 Lah. 173; 155 Ind. Oas. 693; A I R 1935 Lah, 
268; 37 P L R 402; 7 R L 766 (Œ B). 


mental principles of all arrangements for the 
realization and distribution of a bankrupt’s property 
In every system of law the term may vary but in 
all, there is an olficial, be he called an assignee 
or trustee or any other name, and that official is 
by force of the statute invested in the bankrupt’s 
property. But the property he takes is the property 
of the bankrupt exactly as it stood in his person 
with allits advantages and all its burdens......... 
Just, therefore, as if the conveyance had been 
made to an individual, that individual would have 
had at once the disadvantage and the privilege of 
thecustom of pre-emption, so the Official Assignee 
was in the same position and could only sell what he 
got.” l 

In P. B. Sankaram v. G. Narasimhalu 
(2) it was held by the majority of the 
Court that a sale byan Offcial Receiver 
in insolvency was not a transfer by 
operation of law or by, or in execution 
of a decree or order of Court. The same 
principle wasaffirmed in Venkatachalam 
Chettyar v. Merugesan Servai (3) and in 
Gurbakhsh Singh v. Sardar Singh (4) which 
is based on the three judgments mentioned 
above, 


These decisions do not directly touch 
the point at issue but they go a long way 
in establishing that the sale of an insol- 
vent’s property isan act of the Receiver 
and not that of the Court. This being so, 
the provision of law as contained in 
sub-s. (1), 5. 4, does not help the appellants, 
The attachment and alienation of land 
must emanatefrom a Civil Court before 
that sub-section comes into play; and 
although “Court” includes an Insolvency 
Court, it does not include a Receiver in 
insolvency. Counsel for the appellants 
has urged that the intention of the Legis- 
lature was to protec: the debtors both in 
ordinary . and in insolvency cases and that 
consequently the wording of s.4should be 
taken to include sales by Receivers. We, 
however, consider that we are not justiied 
in so straining the language of an enact- 
ment as to import into it words whicn do 
not exist there. To do so would be repug- 
nant tothe recognized principles govern: 
ing the interpretation of statutes. If any- 
body considers that the language of the 
law is defective, his remedy lies in appeal- 
ing tothe Legislature to amend the law 
and notin moving the Courts to stretch 
it. We accordingly hold that the order 
of the Additional District Judge dismissing 
the appeal against the Ouficial Receiver's 
action in proceeding to farm out the in= 
solvents’s land and attirming that action is 
not open to any legai objection. With 
tnese remarks, we dismiss the petition but 
in view of the peculiar circumstances of 


420 


the case, we leave the parties to bear their 
own costs before us, 


N Appeal dismissed. 





BOMBAY HIGH COURT 
Civil Revision Application No. 347 
of 1936 
February 26, 1937 
- Beaumont, C. J. 
BABALDAS TRIKAMDAS & Co.— 
PLAINTIFF-—APPLIOANT 
VETSUS 
AJMIR RAMSUNDER— DEFENDAN T— 
OPPONENT 

Presidency Small Cause Courts Act (XV of 1882), 
g. 19, et. (s)—Sutt under O. XXI, r. 63, Civil Pro- 
cedure Code (Act V of 1908), by decree-holder— 
Small Cause Court, if can entertain it. 

Where a decree-holder files a suit under O. XXI, 
r. 63, Civil Procedure Code, it is no doubts suit 
to establish a right and not to establish title to 
property, but the right which the plaintiff seeks to 
establish is aright to attach the judgment-debtor's 
property and not merely a right to a declaration 
that he is entitled to attach the judgment-debtor’s 
property. Such a suit, therefore, can be tried by a 
Small Cause Court. 

O. R. App. against an order of the Full 
Court of Presidency Court of Smal] Causes, 
Bombay. 

Mr. Pherozshah H. Dalal, for the Appli- 
cant. 

Messrs. G. N. Thakor, B. G. Thakor and 
S. R. Mehta, for the Opponent. 

Order.— This is a revision application 
against an order made by the Full Court 
of the Bombay Small Cause Court, and the 
question raised is as to the jurisdiction of 
the Small Cause Court to entertain a suit 
by a decree-holder to establish his right to 
the attachment of property under O. XXI, 
r. 63, Civil Procedure Code. The material 
facts are that the plaintiff obtained a decree 
for Rs.500 odd, and in January 1936 in 
execution of that decree, he attached fifteen 
buffaloes alleged to belong to the judgmente 
debtor. The present opponent made a claim 
tothose buffaloes under r. 58 of O. XXI. 
That claim was inquired into by one of the 
learned Judges of the Small Cause Court 
and was eventually allowed, and under 
1. 60 an order was made setting aside 
the attachment. The plaintiff then brought 
a suit in the Small Cause Court under r. 63, 
which is in these terms : 

“63. Where a claim or an objection is preferred, 
the party against whom an order is made may insti- 
tute a suit to establish the right which he claims 
to the property in dispute, but, subject to the 


result of such suit, if any, the order shall be 
conclusive,” 
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` judgment-debtor, 
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The learned Judge, before whom the 
suit came, entertained it and made a 
decree, setting aside the summary order 
made under r. 60, and directing .attach- 
ment to continue and immediate execution 
to issue. The matter was then taken 
before the Full Court, who held that the 
Small Cause Court had no jurisdiction to * 
entertain the suit, because it was a suit for 
a declaratory order, although I may point 
out that the learned Judge who tried the 
suit had made no declaration. General 
jurisdiction is conferred on the Small Cause 
Court by s. 18, Presidency Small Cause 
Courts Act, 1882, and that jurisdiction 
extends to suits of a civil nature when the 
amount or the value of the subject-matter 
does not exceed Rs. 2,090. As the decree 
in this case was for much less than 
Rs. 2,000, and nobody suggests that fifteen 
buffaloes are worth Rs. 2,000, there is no 
doubt that from the point of view of 
pecuniary limit, the Court would have 
jurisdiction but the Full Court considered 
that the Court had no jurisdiction, because 
under s. 19, cl. (s) suils for declaratory 
decrees are excluded from the jurisdiction 
of the Court. If the Full Court is right in 


_thinking that this suit isin its nature a 


suit for a declaratory decree, then no 
doubt the Court had no jurisdiction. The 
question really is, whether the suit is a 
suit for a declaratory decree. Now, the 
actual words of r. 63, a8 1 have pointed 
out, are ‘‘......a suit to establish a right 
which he claims ....” All suits are suits 
to establish rights of one sort or another, 
and obviously the right may or may not be 
a right toa declaration. THe words of the 
Rule areon that point completely neutral. 
It may well be that an order might be 
framed under r. 63 in a declaratory 
form,—an order, declaring that the plaintiff 
is entitled to attach the property of the 
would probably satisfy 
the plaintiff's requirements: but on the 
other hand, it seems to me plain that the 
Court can make an order which is notin 
the form of a declaration. An order in 
this form “the Court being of opinion that 
the judgment-debtor is entitled to the 
property sought to be attached directs, 
notwithstanding the order already made 
under r. 60, the attachment of the 
plaintiff to continue,” would, in my opinion, 
be a proper and effective order which does 
not involve in point of, form any declaration. 
I think, however, that one has to 
lock at the substance of the order sought 
for under r. 63 without regard to the 
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Parlicular form 
expressed. 

Now, it has been held in various cases, 
both in this Court and in other Courts, 
that a suit by the claimant under r. 63 
18 a sutt to establish a right to the claim- 
ants property which is sought to be 
attached as belonging to the judgment- 
debtor, ana is not asuit for a declaration. 

ub if is argued that inasmuch as decree- 
holder claims no title to the property but 
a mere right to attach it, therefore a suit 
by him underr. 63 is a suit to establish 
a right other than a right to property, and 
18, therefore, of a declaratory nature. But 
I am unable to agree with that view. It 
ig no doubt a suit to establish a right and 
not to establish title to property, but the 
tight which the plaintiff seeks to establish 
18 a right to attach the judgment-debtor's 
Property and not merely a right to a 
declaration that he is entitled to attach the 
judgment-debtor'’s property. The plaintiff 
seeks a substantive right and not a mere 
right to a declaration. Cases arising under 
the former Small Cause Courts Act, seem 
to me to have no application, because that 
Act defined the particular classes of cases 
in which the Court had jurisdiction. I may 
pomt out that the Privy Council in 
Phul Kumari v. Ghanshyam Misra (1), 
held that the essence of a suit under 
the then s. 283 of the Code, corresponding 
to the present r. 63, was to set aside an 
order. That opinion was expressed in 
reference to a point arising under the 
Oourt Fees Act, and it shows that their 
Lordships considered that the essence of 
the suit under 1. 63 was to set aside an 
order and not merely to ask for a declara- 
tioa. My own view is that the proper 
form of order in such a suit as this is 
not to set aside the order mader under 
r. 60, which the Court had jurisdiction to 
make but to direct that, notwithstanding 
the order previously made under r. 60, the 
attachmentis to continue. That is sub- 
stantially the order which the learned 
trial Judge made. In my opinion, there- 
fore, the Court had jurisdiction to entertain 
the suit and the order of the trial Court 
should be restored. The applicant is 
entitled to costs throughout. 


Revision allowed. 
95 IA 22; 7 CLJ36;120 WN 


in which it may be 


D. 
(1) 35 C 202; 
169 (P 0). 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 176 of 1935 
August 6, 1937 
PoLLooK, J. 

LAX MIBAI—PLatntrer— 
APPELLANT 
veTSus 
BAJIRAO—Derenpant— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 96 (3)— 
Oaths Act (X of 1873), s. 11—Party offering to be 
bound down by evidence of witness—Decree, if con- 
sent decree—Appeal, if lies—Separate suit to set 
the decision aside, tf maintainable—Legal practi- 
tioner—Offer to be bound down by special oath of 
witness—Necessity of an express authority of party. 

Oonsent decrees means decree in suit which 
has been compromised, An agreement to be bound 
by the evidence of a witness is not an agree- 
ment to compromise the suit and the suit is 
eventually decided on the evidence of that witness, 
who may or may not bea party. Such a decree is 
not a consent decree and is appealable. An appeal, 
for example, might succeed on the ground that the 
evidence did not justify the decision. The remedy 
of the aggrieved party, in such a case is, therefore, 
to appeal against the decision and not to bring a 
separate suit to set it aside. i 

Pleaders or agents should, in their own interests, 
be careful not tomake offers tobe bound down by 
special oath except in the presenca of the party or 
on express written authority to that effect, 

S. O. A. from the appellate decree of the 
Court of the Additional District Judge, 
Wardha, dated December 7, 1934 in Q. A. 
No. 30-A of 1934, contirming the decree of 
the Court of the Sub-Judge, Second Class, 
Hinganghat, dated August 31, 1934,in O. S. 
No. 508 of 19382. 

Mr. R. G. Rao, for the Appellant. 

Mr. V. V. Kelkar, for the Respondent. 

Judgment.—The suit giving rise to 
this appeal was brought by Laxmibaij to 
obtain a declaration taat a decree passed 
against her in a previous suit, was bind- 
ing on her because it had been obtained 
by fraud. Laxmibai,if not a pardanashin 
lady belongs to a class that does not attend 
Courts, and in the previous suit she was 
represented by a Pleader Mr. Nagle, who 
received instructions from Govindrao who 
was related to her, lived in her house, and 
had looked after her affairs for many 
years, but had uno power-of attorney. 
Mr. Nagle arrived in Court at one of the 
hearing and he found that a proposal had 
been made that a special oath should be 


.taken by the opposite party in that case, 


Bajirao. Acting on Govindra.’s instruc- 
tions, Mr. Nagle offered on behalf of 
Laxmibai to be bound by that oath, 
Bajirao then took the oato and gave 
evidence, and that evidence under s. 11 of 
the Indian Oaths Act was conclusive proof 
of the matters stated. The case was 
accordingly decided against Laxmibai. 
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The contention that there was any fraud 
has now been abandoned, and J am unable 
to see how any suit can be brought to 
set aside the decree in the previous suit. 
It has been suggested that s. 96 (3) of 
the Civil Procedure Code, would prevent 
an appeal in the previous suit and that, 
therefore, a separate suit would lie to set 
aside that decree. Section 96 (3) merely 
_provides that no appeal shalllie from a 
decree passed by the Court with the consent 
of parties. The history of this sub-section 
in given at page 323 of Mulla’s Civil Pro- 
.cedure Code, 10th edition, and he has 
shown that it originally formed part of 
s. 375. Most of 5.375 is now reproduced 
in O. KAT, r. 3, which provides for come 
promises of suits, and the provision that 
decrees recording such compromises should 
not be subject to appeal now finds its 
place in s. 96 (3). Consent decrees mean, 
in my opinion, decrees in suits which 
have been compromised. An agreement 
to be bound by the evidence of a witness 
is not an agreement to compromise the 
suit and the suit is eventually decided 
on the evidence of that witness, who may 
or may not be a parly. Such a decree is 
not a consent decree and is appealable. 
An appeal, for example, might succeed on 
the ground that the evidence did not 
justify the decision. Laxmibai's remedy, 
therefore, was to appeal against the 
previous decision and not to bring a 
separate suit. This appeal, therefore, fails 
and is dismissed with costs. 

In the view that I have taken itis un- 
necessary to decide whether Mr. Nagle had 
power to offer to be bound, by the special 
oath of the opposite party, but I only 
wish to say thatit is obviously desirable 
that Pleaders or agents should, in their 


own interests, be careful not to make such - 


offers except in the presence of the party 
or on express written authority to that 
effect. On the question whether they are 
legally entitled to make such an offer I 
express no opinion. 


D. Appeal dismissed. 


SECRETARY OF STATS.Y. MA NYBIN ME (RANG) 
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RANGOON HIGH COURT 
Civil Revision Application No. 323 of 193° 
February 19, 1937 
Mya Bo AND Mackney, JJ. 
SECRETARY or STATE—APPELLANT 
Versus 
MA NYEIN ME AND ofaERs-—— 


RESPONDENTS 

Crown—Crown debts—Priority—Existence of ew- 
press enactment, whether affects general right of 
priority—Civil Procedure Code (Act V of 1908), s. 73 
—Unsecured creditors—Crown's priority—Collector 
acting under s, 46 (2), Income Tax Act (XI of 1922), 
and s. 45, Lower Burma Land and Revenue Act (II 
of 1876)—Claim to attached property—Such claim, 
whether comes under s. 73. ; 

There are, various Acts of the Indian Legislature 
which do expressly set out the priority of Crown 
debts in circumstances arising under those Acts, 
but such express enactments cannot be deemed to 
derogate from the general right of priority which 
the Crown has. What these enactments do is merely 
to make clear that particular application of the rule. 
Express words or necessary implication is required 
to affect the prerogative of the Crown in a Munisipal 
statute. British Coal Corporation v. Regem (6 
relied on, [p. 426, col. 1.] 

The Oourt holding the assets is bound to recog- 
nise the claim of the Collector acting under the 
Income Tax Act, s. 46 (2), and the Lower Burma 
Land and Revenue Act, s.45 of law that the Crown 
has priority over unsecured creditors in the pay- 
ment of debts. This is a well-known principle of 
law applied both in England and in Indie. The 
claim of the Collector cannot be deemed to fall 
under s. 73, Civil Procedure Code, which applies 
only to Civil Courts and although the Collector is 
empowered to exercise all the powers conferred on 
a Court executing a decree by the Code of Oivil 
Procedure, he does not thereby become a Oivil Court, 
There can be no rateable distribution between such 
decree-holders as come within the scope of s. 73, 
Civil Procedure Code, and the Collector. Seniram 
Rameshur v. Mary Pinto (1) and Secretary of State ` 
v. Bombay Landing and Shipping Co. (2), relied 
on, [p. 424, col. 2.] | 

C A. from an order of the District 


Court, Thaton, dated June 29, 1936. 


Mr, Tun Byu, for the Appellant. 

Mr. K. C. Sanyal, for Mr. A. A. Darwood, 
for Respondents Nos. 1 to 4. 

Mr. P. K. Basu, for Respondent No. 5, 

Mackney, J.—This is an application to 
review the order of the learned District 
Judge of Thaton in Oivil Execution Case 
No. 5 of 1938, wherein he made a rateable 
distribution of certain assets at the dis- 
postal of the Court between certain parties, 
but rejected the claim made by the Ool- 
letor of Thaton on behalf of the Secre- 
tary ‘of State for India in Council to the 
whole or part of the said assets. In order 
to reduce the complexity of the case, it 
will be necessary to set out its history 
and to construé the legal position of the 
parties. In Civil Execution Case No, 152 
of the Township Court of Thaton, respon- 
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tent No. 5, A. R. N. A. R. Karuppan Chet- 
yar, sought to execute his decree against 
one Ma Fati. In pursuance thereof, certain 
movable property said to belong to Ma 
Fati was attached, and the same appar- 
ently came into the custody of the Court. 
On May 18, 1935, the Collector of Tha- 
“ton received a certificate under s. 46 (2), 
Tncome Tax Act, 1922, from the Income- 
tax Officer, Thaton, certifying that a sum 
of money was due from Ma Fati in res- 
pect of arrears of income-tax and request- 
ing the Collector to take steps to recover 
the same as if it were an arrear of land 
revenue. The Township Officer, Thaton, 
was directed to take steps to recover the 
amount. 

In due course the Township Officer 
issued a warrant of attachment of the 
property which had already been attached 
by the Township Court and was in its 
custody. By some mistake the Township 
Officer obtained possession of the property 
and sold it. He then reported his pro- 
ceedings to the Collector of Thaton. A 
_third party put in a claim for the prop- 
erty, and this claim was heard in appeal 
"by the Commissioner of the Tenasserim 
Division. The Oommissioner came to the 
conclusion that the sale of the property by 
the Township Officer of Thaton was in- 
valid and must be set aside. The Deputy 
Commissioner was directed to apply to the 
Income Tax Department, to whom appar- 
ently the proceeds of the saje had already 
been paid, for refund of the sale proceeds. 
‘The money was then to be made over to 
the Township Court, Thaton, which had 
attached the property. The appellant was 
directed to address her -claim to the sale 
proceeds to that Court. The claim of this 
person does now concern us. The Deputy 
Commissioner, by a letter dated February 
6, 1936, forwarded the proceeds of the sale 
to the Township Officer, and at the same 
time lodged a claim on behalf of the 
Income-tax Department to the whole or a 
portion of the amount in rateable distribu- 
tion among the several creditors. Maan- 
while, in Civil Execution Case No. 1 of 1936 
of the Sub-Divisional Court of Thaton, 
respondent No. 6, Messrs. The Bombay 
Burma Electric Oompany, by one of their 
partners, R. A. Nagari sought to execute 
their decree against Ma Fati, and in pursu- 
ance thereof, the said sale proceeds were 
attached whilst in the custody of the 
Treasury Officer of Thaton and before they 
had been forwarded to the Township Oourt. 
In Oivil Execution Case No. 5 of 1936 of 
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the District Court of Thaton, the first four 
respondents, Ma Nyein Me, Ma Kyu Yin, 

h Ma Bu and Daw Thit, had also at- 
tached the sale asseta in the hands of the 
Treasury Officer in execution of their 
decree against Ma Fati. The proceedings 
came before the District Judge under a. 73, 
Civil Procedure Oode, in order to determine 
the rights of the various claimants. 

Now, it appears to me that the inten- 
tion and result of the order of the Oom- 
missioner of Tenasserim Division was to 
restore as near as might be the position 
at thetime the Township Officer of Thaton 
had issued his attachment of the property 
of Ma Fati in the custody of the Township 
Court. Being unable to restore the actual 
property, the proceeds of the sale thereof 
were restored, and it seems to me that 
they must be regarded as being in the 
Same position as the original property, 
that is to say, they were in tbe custody 
of the Township Court in virtue cf the 
attachment that had been made in Oivil 
Execution Case No. 152 of 1935; so also the 
sale proceeds must be regarded as being 
held at the disposal of the Township Officer 
of Thaton by virtue of the attachment 
made by him. Under O. XXI, r. 52, Civil 
Procedure Code, the Court had to decide 
the question of priority arising between the 
various decree-holders and ths Collector of 
Thaton, in whose behalf the Township 
Officer, Thaton, was acting. Much time was 
occupied at the hearing of this petition by 
argument on behalf of the respondents 
that there was no effective application 
on behalf of the Collector of Thaton 
before the Ovurt to which it could pay 
attention. Section 46, sub-s. (2), Income Tax 
Act,is as follows: 

* The Income-tax Officer may forward to the 
Collector a certificate under his signature specifying 
the amount of arrears due from an assesses, and 
the Collector, on receipt of such certificate, shall 
proceed to cover from such assesses the amount 
specified therein as if it were an arrear of land 
revenue, Provided that without prejudice to any 
other powers of the Collector in this behalf, he 
ghall, for the purpose of recovering the said 
amount, have in respect of the attachment and 
sale of debts due tothe assessee the powers which 
under the Code of Civil Procedure, 1908, a Civil 
Court has in respect of the attachment and sale 


of debts due to a judgment debtor for the pur- 
pose of the recovery of an amount due under a 


decree. ” 


Now, s. 45, Lower Burma Land and 
Revenue Act, 1876, is as follows : 

“An arrear may be realized as if it were the 
amount of a decree for money passed against the 
defaulter in favour of any Revenue Officer whom 
the: Local Government may from time to time 
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appoint in this behalf by name or as holding any 
ofice. Proceedings with a view to the realiza- 
tion of such arrears may be instituted by such 
officer before any other Revenue Officer whom the 
Local Governmentmay from time to time appoint 
by name or as holding any office and, except in 
so far ag the Local Government may otherwise 
by rule direct, such other officer may exercise all 
the powers conferred on, and shall conform to all 
rules of procedure prescribed for, a Court execut- 
ing a decree by the Code of Civil Procedure... .” 

I think, taking these two provisions of 
the law together, that what is meant is 
that on receipt of ihe certificate of the 
Income-tax Officer, the Collector, in pro- 
ceeding to realize the arrears, exercises 
all the powers conferred on, and shall 
conform to all rules of procedure prescribed 
for, a Court executing a decree by the 
Code of Civil Procedure, and that it is not 
intended that the Collector should regard 
himself as a Revenue Officer in whose 
favour a decree for money has been passed 
-against the defaulter and be obliged to 
institute proceedings for realization before 
another Revenue Officer. This, I think, 
is made clear by the wording of the pro 
viso to s. 46, sub-s. (2), Income Tax Act, 
where it is definitely stated thatin certain 
circumstances and in regard to certain 
procedure the Collector shall have certain 
powers of Civil Court. It was in pursu- 
ance of these powers that the warrant of 
attachment of the property of Ma Fati in 
the custody of the Towniship Court of 
Thaton was issued. It has been argued 
that the letter of the Collector dated 
February 6, 1936, in which he forwarded 
the sale proceeds to the Township Court 
and laid claim thereto was not such a com- 
pliance’ with the procedure laid down by 
the Code of Civil Procedure as was 
required. Jt may be that there is consi- 
derable force in this contention ; although 
in the confusion which had overcome the 
proceedings, it igs not hard to understand 
how the Collector came to act in this 
way, and it is possible that in the peculiar 
circumstances of the case, the letter of the 
Collector might be construed as amounting 
to an order tothe Township Court under 


O. XXI, r. 52, to hold the sale proceeds 
subject to the further orders of the 
Collector. However it is not necessary to 


consider this point, because, as I have 
already pointed out, it is clear that the 
prohibitory order or attachment previously 
issued by the Township Officer of Thaton 
was still effective in regard to these assets. 
There can be no doubt that the previous 
attachment ordered by the Township Court 
of Thaton was still effective, and that has 
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never been doubled. The same reason” 
ing applies to the provious attach“ 


ment by the Township Officer of Thaton. 
That being so, it is clear that the OCol- 
lector must be deemed to have adopted 
the proper procedure in regard tothe reco- 
very of the income-tax arrears. , 

As already stated, the Rule applicable 
was that set out in O. XXI, r. 52. The 
claim of the Collector certainly cannot be 
deemed to fall under s. 73, Civil Procedure 
Oode. Although the Collector is empowered 
to exercise all the powers conferred on a 


_ Court executing a decree by the Oode of 


Civil Procedure, he does not thereby be- 
come a Civil Court. The provisions of 
s 73, Civil Procedure Code, can only be 
applied to Oivil Courts. There can be no 
rateable distribution between such deeree- 
holders as some within the scope of s. 73, 
Civil Procedure Code, and the Collector 
consequently, unless he can have recourse 
to some other rule of law, he must inevit- 
ably failin his claim in such circumstances 
as the present. Such a rule of law is that 
whereby the Crown has priority over un- 
secured creditors in the payment of debts. 
This isa well-known principle of law ap- 
plied both in England and in India. In 
virtue of that rule and in such circum- 
stances asthe present, the Court holding 
the assets was bound to recognize the 
prior claim of the Crown and to hand over 
the whole of the assets in question to the 
Collector of Thaton. It has been argued at 
great length before us that this doctrine 
of priority of Crown debts is not a rule 
But if that were so, the 
Crown would have uo recourse in sucha 
case as the present, and it surely would 
be a most remarkable omission on the part 
of the Legislature if this state of affairs 
had passed unnoticed. The rule of law 
referred to is universally recognized in 
India, and that being so, the powers given 
to the Collector on behalf of the Crown 
under the Income Tax Act and the Lower 
Burma Land and Revenue Act are sufficient 
to accomplish the purpose in view. In 
Soniram Rameshur v. Mary Pinto (1) the 
leading cases on the question of the Crown's 
right to priority were reviewed and dis- 
cussed, and the conclusion, in the words of 
Leach, J. is: 

“With regard to unsecured creditors I hold that 
the Secretary of State for India in Council repre- 


senting the Crown is entitled to priority in pay- 
ment.” 


(1) 11 Rang. 467; 147 Ind Oas. 1014;A IT R 1934 
Rang. 8; 6 R Rang. 188. 
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The learned Judge went even further 
‘and added: 

“Where there are funds in Court, out of which 
payment can be made, the Court can order payment 
without prior attachment.” 


The locus classicus for a consideration 
of this question is in Secretary of State 


v. Bombay Landing and Shipping Co. (2). 


The state of the law on the subject is 
fully set out in this judgment, and towards 
the conclusion thereof it is stated: 

“The East India Company, at all events down 
to the passing of the Act 3 and 4 Wm. IV, c. 85, 
were beneficially interested in the revenues of India, 
and even after the passing of that Statute, and 
down to the close of their carrier asa governing 
power, in 18:8, continued so interested to the extent 
of the dividends on their capital stock; yet we have 
shown that, with respect to many items of their 
revenue, they were entitled to the same advantages 
of suit as the Crown. The Secretary of State in 
Council has no interest whatever in the revenue 
of India. Whatever rights the Crown had to any 
portion of Indian revenue before 1858, it still has, 
Further, s. 2 of the Statute of that year (21 and 22 
Vict., c. 106) vested in the Crown all the terri- 
torial and other revenues of or arising in India, 
and directed that all of those revenues should be 
received and not for, but in the name of Her 
Majesty.” 

Although most of the enactments con- 
sidered by the learned Judges were enact- 
ments relating to the Supreme Courts at 
Fort William and Madras, the Recorder's 
Court at Bombay, and the Court of Judi- 
calure at Prince of Wales Island, yet it is 
obvious that the principles of law deduced 
cannot be limited to effect within only 
the jurisdictions of those Courts. There 
-can be no distinction between revenue 
collected outside those jurisdictions and 
revenue collected within them, and the 
game rules of law must apply to. both 
under the present regime, inaugurated by 
the Imperial Statute of 1858 which, in 
this respect, has been in no way altered 
by subsequent enactments. This decision 
has been followed by all the High Courts 
in India, and decisions to that effect are 
so well-known that I consider it unneces- 
Bary to quote them in detail. In Com- 
missioners of Taxation for the State of 
New South Wales v. Palmer (3), the rule 
was applied in New South Wales. The 
argument as tō the limitation of the pre- 
rogative of the Crown which was urged 
before us is cnethat was brought to the 
notice of the learned Judges who decided 
the case in Judah v. Secretarysitof State 
(4). The following passage from the 


(2) 5 Bom. H O R O O 23. ; 

(3) (1907) AO 1:9;76 LJ PC 4l; 98 L T 278; 14; 
Manson 104; 23 T L R 304. 

(4) 12 O 445. 
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judgment is pertinent. At p.452* they say: 

“Secondly, it was urged that whether, apart 
from the specific enactment, this would be a Crown 
debt or not, the effect of s. 65 of the Act, for the 
better government of India is to place it on a 
different footing. It was contended that the effect 
of that section, read in connection with some earlier 
section, is that in matters of this nature, neither 
the Secretary of State nor any higher authority 
represented by the Secretary of State shall, in any 
respect, stand in a better position than the East 
India Company would have stood in if the same 
events had occurred during the time of its Govern- 
ment. 

I do not think there is any such intention to be 
The section first empowers 
the Secretary of State to sue and be sued: so far it 
deals only with the manner in which suits are to 
be brought, and has nothing to do with substan- 
tive rights. The latter part of the section says 
nothing as to what rights may be acquired either 
by the Secretary of State, or by the Crown 
through the Secretary of State, nor as to the 
nature or character of rights sa acquired. It leaves 
that to begoverned by the ordinary principles of 
law. But with regard to liabilities which may be 
enforced against the Secretary of State, there are 
express words; and the reason of that, as explained 
in the judgment in Peninsular and Oriental Steam 
Navigation Co v. Secretary of State (5), would 
seem to be that the Hast India Company not 
being a Sovereign body, might have been made 
liable by suit in cases in which such a remedy 
would not, without special enactment, be available 
either against the Orown or against any servant 
of the Crown as such; and that it was intended 
to give the same remedies, in some cases at least 
against the revenues of India by suit against the 
Secretary of State which were formerly admissible 
against the Hast India Company. But whether 
this be the true view or not, it has nothing to do 
with the nature of a Orown-debt.” 

‘here can be no question that the same 
rule of law as has been applied in India is 
applicable in Burma also. It cannot be 


contended that the Kings of Burma, in 


“the matter of the collection of revenue, 


exercised a lesser prerogative than that of 
the Crown in England. Their authority 
in such matter in fact exteneded even to 
the selling of revenue defaulters of Rs. 30 
and upwards into slavery: see Harvey's 
“History of Burma,” p. 359. In Act No. 32 
of 1860 (an Act for imposing duties on 
profits arising from property, professions, 
trades and offices), which is the first of 
the Income Tax Acts of India, in s. 185 
it is said: 

“The claim of the Government for all sums pay- 
able for the said duties shall have priority over all 
private claims, arising after the said duties accru- 
ed due, upon any immovable property attached, or 
upon any movable property distrained upon under 
this Act. Provided that if the property attached 
by itself forms the subject of the assessment in 
respect of which the attachment shall have issued, 
the claim of the Government for the arrears due 

(5) (1468) Bourke A O O 166; 5 Bom. H O Appx. 1. - 
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on the said assessment shall have priority over all 
private claims.” 

Section 186 reads: 

“No goods or chattels shall be liable to be taken 
by virtue of any execution or other process, war- 
rant, or authority, or by virtue of any assignment 
or on any pretence, whatever, unless the person at 
whose suit the execution or seizure shall be sued 
out or made, or to whom such assignment shall 
be made, shall, before the sule or removal of such 
goods and chattels, pay or cause to be paid to the 
proper officer all arrears of the said duties which 
shall be due by the judgment-debtor or assignors 
at the time of seizing such goods or chattels, or 
which shall be payable for the year in which such 
seizure shall be made, provided that the said 
duties shall not be claimed under this section for 
“more than one year.” 

Section 188 is as follows: 

“The claim of the Government for all sums pay- 
able for the said duties shall have priority over 
all claims in administering the assets of any de- 
ceased person by his representative, or of any 
bankrupt or insolvént by his assignee, provided 
that the said duties shall not be claimed under this 
section for more than one year.” | 

Those provisions were nol re-enacted in 


the present Income Tax Act. It would 
appear that the provisions set out in s. 46, 
sub-s. (2) of that Act, already quoted, were 
considered sufficient, in view ofthe well- 
known principle of the priority of Orown 
debts. It is useful in this connection to 
revert to the case in Secretary of State 
v. Bombay Landing and Shipping Co. (2), 
where the learned Judges referred to these 
sections of Act XXXII of 1860. At the 
foot cf p. 30 and on p. 31* they say: 


“The reservation of prerogative privileges to the 
Commissioners in their litigation and the reserva- 
tion of the Crown's right to proceed in the Ex- 
chequer, no doubt, afford an argument in support 
of the legal necessity for such provisions; but such 
‘an argument is never, 
very strong one and does not relieve us from the 
duty of inquiring into the state of the law pre- 
vious to such enactments. Legisletion of that kind 
is often merely declaratory, and resorted to pro- 
pmajori cautela, and for the purpose of clearly 
notifying to the public what the law is. What 
has been said with respect to those statutes is in 
great part applicable to the provision in ss. 185 
and 188 of Act XXXII of 1860. A clear decla- 
ration of the priority of income-tax over private 
claims may have been considered especially neces- 
sary for the Mofussil where the extent to which 
English Law should be applied is much legs 
clearly defined than in the Presidency towns. 
“There are, moreover, certain special provisions 
which are variations from the English Law, as 
to the priority of the claim of the Orown, introduced 
into both of those sections.” 

There are, of course, Various Acts of the 


Indian Legislature which do expressly set 
out the priority of Crown-debts in circum- 
stances arising under those Acts, but such 
express enactments cannot be deemed to 
derogate from the general right of prio- 
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rity which the Crown has. What these 
enactments do is merely to make clear 
that particular application of the rule. 
Express words or necessary implication is 
required to affect the prerogative of the 
Crown ina Municipal Statute: see British 
Coal Corporation v. Regem (6). The learn- 
ed Counsel for the respondent has not 
been able to indicate to us any authority 
in India which takes a contrary view from 
that. set out in the decisions cited above. 
In the present case, the decree-holders 
concerned were in no better position than - 
the Crown; their debts were on an equal 
footing, and in these circumstances, the 
right of the Crown must prevail. {Ít is not 
contended that an attachment confers any 
title. 

It would not appear that the learned 
District Judge fully understood the real 
facts of the matter before him. Nor did he 
understand the application of the princi- 
ple of the priority of Crown debts. Dcubt- 
less it was stated to him in too blunt a 
fashion, else he would not have been 
aroused to such depths of emotion as he 
apparently was by what he conceived to be 
an unprecedented attack on the rights of 
the subject. It uppears tome that owing 
to this misapprehension, the learned Dis- 
trict Judge in rateably distributing the 
assets among the respondents acted ille- 
gally and with material irregularity in the 
exercise of his jurisdiction. I would, there- 
fore, allow this application, set aside the 
order of the District Court and direct that 
the sum of Rs. 466, which was the subject 
of the order, shall be refunded to the Dis- 
trict Court by the parties who have drawn 
it and shall be handed over to the Collec- 
tor of Thaton for disposal in accordance 
with law. The respondents shall pay the 
costs of this application: Advocate’s fee ten 
gold mohurs. 

Mya Bu, J.—I agree. 

D. Application allowed. 

(6) (1935) A O 500; 10t L J PC 58, 1935 Ir. R 487 
153 L T 283; 79S J 511: 51 T L R 508. 
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. Rajput family migrating from Jammu to Gurdaspur 


District —Held governed by Hindu Law unless proved 


“ otherwise— Civil Procedure Code (Act V of 1908), s. 60 


—Grani—Jagir~ Grant of income of certain water- 
mills as jagir — Jagirdar leasing out water-mill— 
Income from lease, whether liable to attachment— 
Grant of jagir, whether should be in form of assign- 
ment of land revenue — Res judicata —Matter not 
impliedly on merits—Matter, 
whether res judicata. 

Held, that in the case of the Rajput family, the 
head of which had the hereditary title of Raja, which 
had migrated from Jammu State to Gurdaspur Dis- 
trict, normally, having regard to their status and 
the history of their family the presumption was that 
they were governed by their personal law, that is the 
Hindu Law, and the burden was on them to prove that 


- they were governed by the custom relating to succes- 


sion and alienation which governed the Rajput 
agriculturists of the Gurdaspur District. 

There is no distinction between the right of a 
jagirdar, who has been granted the income as jagir 
of certain water-mills to recovera certain sum per 
year as revenue, jagir or royalty and his right to 
recover rent from the lessee, whom he has granted 
lease of the water-mills, The only right that he has 
in the water-mills is the right to recover rent from 
the occupants of the water-mills and the rent is 
really the royalty for the use of the water. The 
occupation of the water-mills is merely a subsidiary 
right to the principal right and the principal right is 
conferred upon him as a jagir by the Govern- 
ment. Therefore there can be no attachment of his 


‘income from the lease. 


It tis true that ordinarily the Government grant 


‘gJagirs inthe form of assignment of land revenue but 
it may also take the form of cash allowance by the 
_Government or the assignment of other dues recover- 
‘able by the Government as the recovery of fines 


and the recovery of the income of a garden. 

Ordinarily when once a matter has been decided for 
any reason whatsoever it should not be re-opened in 
the same proceedings, but this is merely a rule of 
procedure and does not amount to a legal bar. 
The rule of res judicata does not come into operation 
unless the matter which is subsequently decided by 
the Court is expressly or impliedly decided on the 
merits in the previous proceedings. 


Exn. F. A. from an order of the Senior- 


Sub-Judge, Gurdaspur, dated March 28, 
1936. 


Mr. M. L. Whig, for the Appellants. 
Mr. D. N, Aggarwal, for the Respendent. 
dJudgment.—The respondent Shankar 
Das has a money decree for over Rs. 12,000 


against the appellants Raja Balbhadar 


Singh and others, and in execution of that 
decree, he attached certain property of the 
judgment-debtors. Inthis appeal we are 
concerned with the attachment of land and 
water-mills as there is no question here with 
regard to other property attached and sold 
or released from attachment. The land 
attached consiste of 547 kanals and 7 marlas 
which has been found to be ancestral in the 
hands of the judgment-debtor and 18] kanals 
and 7 marlas which has been found to be 
non-ancestral. The objection of the judg- 
ment-debtor with regard to this land is that 
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the whole ‘land being ancestral, is exempt 
from attachment and sale by virtue of the 
principle enunciated in Jagdish Singh v. 
Narayan Singh (1). On the merits it is con- 
tended that lol kanalsand 7 marlas must 
also be held to be ancestral. With regard 
to the water-mills, the contention of the ap- 
pellant judgment-debtors is that they have 
been granted to him as a jagir by the 
Government and are not therefore saleable 
in execution of the decree of the respondent. 

The learned Senior Subordinate Judge 
has held that the appellants are not govern- 
ed by custom in matter: of alienation and 
succession and therefore jagdish Singh v. 
Narayan Singh (1), bas no application to 
land even if it be held to be ancestral. 
With regard to the water-mills he hag 
held that the Government originally granted 
the appellants a jagir of Rs. 30 which pre- 
sumbly was the land revenue assessed on 
the water-mills at the time of the grant 
and that the rest of the interest of the 
judgment-debtors in these water-mills does 
not come within the definition of jagir and 
is, therefore, saleable. This interest has 
actually been sold and purchased by Ihe 
decree-holder for Rs, 4,200 and the learned 
Judge hasdirected that the sale be con- 
firmed subject to the liability of the decree- 
holder to pay Rs. 30 a year to the judgment- 
debtors as jagirdars for a period of twenty 
years for which period the lease of the 
water-mills has been sold for Rs. 4,200. The 
judgment-debtors have appealed against 
this order. 

Before dealing with the case about the 
two properties mentioned above on its merits 
it is necessary to decide a legal point which 
arose before the Senior Subordinate 
Judge and which has been decided by him 
in favour of the appellants. This point was 
raised by the respondent before me. It 
was ccntended that the appellants were de- 
barred by rule of res judicata from raising 
the objections relating to the sale of the 
land and to the sale of the water-mills. It 
appeurs that some time after an application 
was made to attach and to sell the two pro- 
perties mentioned above, it is not certain 
whether the water-mills had been actually 
attached at thattime as it is alleged that 
they have never been attached, the judg- 
ment-debtors raised objections to the gale 
of the water-mills and the land. These ob- 
jections were, however, dismissed on the 
ground that they were belated. A suit was 
subsequently filed by them fora declaration 


(1)4 P R 1913; 15 Ind, Cas. 866; 173 PLR < 
P WR1912. 1912; 160 
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that the two properties mentioned above 
werenot saleable. This suit also was dis- 
missed on the ground that it did not lie 
under s.47, Civil Procedure Code. Subse- 
quent objections raised on the same ground 
before the Executing Oourt were also dis- 
missed on the ground of delay and on the 
ground of the dismissal of the previous ob- 
jections. In spite of these previous proceed= 
ings the objections were repeated when the 
properties were actually sold or were going 
to be sold and were entertained by the 
learned Ssnior Subordinate Judge and 
decided as indicated above. An objection 
was raised before him by the decree-holder 
that the judgment-debtors were debarred 
from raising the objection by virtue of the 
previous orders but the learned Senior Sub- 
ordinate Judge has held that the rule of res 
judicata does not operate against the judg- 
ment-debtors because the previous objections 
were never decided on the merits. 

It is contended that legally the Senior 
Subordinate Judge wasnot competent to 
entertain the objections owing to the rule 
of res judicata. In my opinion there is no 
force in this objection because the rule of 
res judicata does not come into operation un- 
less the matter which is subsequently decided 
by the Court is expressly or impliedly decid- 
ed onthe meritsin the previous proceed- 
ings. As I have already stated, there was no 
decision on the merits on any previous 
occasion. The rule of res judicata therefore 
did not prevent the Senior Subordinate 
_ Judge to entertain the objections though of 
course ordinarily when once a matter has 
been decided for any reason whatsoever, it 
should not be re-opened in the same pro: 
ceedings, but this is merely a rule of pro- 
cedure and does not amount to a legal bar. 
In my opinion, therefore, the decision of the 
Senior Subordinate Judge that the objec- 
tion of res judicata was not sound is correct. 

Now, it is necessary to mention the history 
of the family of the judgment-debtors in 
order to discuss in detail the objection 
relating to the sale of the land and the 
water-mills. The ancestors of the appellants 
are said-to be at one time rulers of Jammu 
State (L have quoted from the judgment of 
the learned Senior Subordinate Judge) 
whether they were rulers of Jammu and 
Kashmir States or whether there was a sepa” 
rate Siate of Jammu is not clear, but there 
is nodoubt that they were rulers of a State. 
After they had been deposed they found 
their position in the State over which they 
once ruled to be difficult and consequently 
they migrated to the Gurdaspur District and 
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settled there and a jagir was granted to 
them. The history of this jagir I will discuss 
when [take up the question of the water- 
mills, It is necessary to state that the appel- 
lants are Rajputs and that the head of the 
family has the hereditary title of Raja. 
They own land in the Gurdaspur District. 
and the land which has been described by 
me above, that is 547 kanalsand 7 marlas 
and 181 kanals and 7 marlas, is owned by 
this family. l 

The first question to be decided is whether 
this family can claim to be governed by the 
custom relating tothe agriculturists in the 
Gurdaspur District. Normally, having regard 
to their status and the history of their fami- 
ly the presuroption is that they are governed 
by thier Personal Law, thatis the Hiadu Law, 
and the burden is on them to prove that they 
are governed by the custom relating to suc- 
cession and alienation which governs the 
Rajput agricalturists of the Gurdaspur 
District. The learned Senior Subordinate 
Judge after considering the evidence pro- 
duced by them—and the evidence is very 
meagre in this case—has come to the con- 
clusion that they have not established that 
they are governed by custom inthe matter 
of succession and alienation. The only 
evidence which is worth consideration is the 
statement of one of the judgment-debtors 
that the family follows the same rule as the 
other Rajput agriculturists of the district, 
but, under the circumstances, no reliance 
can be placed on the statement of the- 
judgment-debtor who is interested in saving 
his land from sale in execution of this 
decree. In my opinion, therefore, the con- 
clusion of the learned Senior Subordinate 
Judge is correct that the rule laid down in 
Jagdish Singh v. Narayan Singh (1), does not 
apply to the family of the appellants. With 
regard to the ancestral nature of 181 kanals 
and 7 marlas of land, very little was 
urged at the bar. ‘I'he history of this land 
as given by the learned Senior Subordinate 
Judge makes it clear that by no stretch of 
language can this land be held to be 
ancesiral. I, therefore, affirm the order of 
the learned Senior Subordinate Judge, with 
regard to the two items of land, that is 547 
kanals and 7 marlas and 181 kanals and 7 
marlas. 

This leaves the difficult question of the 
water-mills. The original record or the 
documents, whereby the jagir was granted 
to Raja Raghubar Dev in 1851, have not 
been produced and neither party has thought 
it necessary to produce them or to secure 
their production either before the Senior 
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Subordinate Judge or before me. The 
Counsel have based their arguments on 
whatever information has been extracted 
from the revenue records and placed on the 
record and J will consequently discuss: the 
question on the basis of this available 
material. (His Lordships then considered 
‘the evidence and continued). Now, with 
regard to water-mills, the value of the jagir 
is mentioned to be Rs. 30, but there is no 
evidence that the actual income of the 
Government at that time was Rs. 30, or that 
Rs. 30 was the land revenue assessed on 
the water-mills. Apparently Rs. 30 also was 
the estimated income of the water-mills. 
Again it does not appear whether the income 
derived by the Government which was 
granted as jagir was merely the amount paid 
by the occupants of the water-mills as royal- 
ty for use of water or whetherit was also 
for the occupation of the buildings of the 
water-milis. These buildings, it may be 
mentioned, are ordinarily of very small 
value. It is also not clear whether the 
buildings belonged to the Government or 
whether they belonged to the lessees, or 
rather the licensees. The water- mills existed 
on the shamilat land of village Akhrota at 
that time and it appears from Ex. J. D/12 
that subsequently the proprietcrs of the 
village, who were the owners of the shami- 
lat landon which the water-miils existed, 
madea claim against the jagirdar and the 
dispute was subsequently by a compromise 
where by it was agreed that tLe jagirdar 
would keep 7/8ths of the inecme of the water- 
mills and the pi oprietors of the village would 
get 1/8th of such income on account of the 
use of theirland. Incidentally it is claimed 
by the jagirdayr that he never paid the 
1/8th share tothe proprietors of the village. 
Whether thisistrue or not is immaterial 
for the purposes of this case. 

In Ex.J. D/8 which was prepared at 
iletime ofthe settlement of 1911-12 and 
i; part of the wajib-ul-arz mentioned was 
made of the existence of ten water-mills 
in 1852 and it was stated that the income of 
the water-mills was divided according to 
ancestral shares. There is no mention of 
the water-mills in the next settlement of 
1865, but in the settlement of 1890 91, it 
was Stated that : 

“There are ten water-mills in the village in res- 
pect of which sixrupees per water-mill, total ks. 60, 
ig realized from the Jhiwars as lagan, Out iof this 


Rs, 52-8-0 is paid to Raja Inder Dev, jagirdar, and 
the rest, Rs. 7-8-0, is paid to the owners ” 


and the same statement was continued in 
1911-12, butit was noted that the income 
was fluctuating and, therefore, the propor- 
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tion was 14 annas and 2 annas between the 
jayirdar and the proprietors. From the 
statement made in 1890-9116 appears that 
the water mills were in the occupation of 
Jhiwars who ordinarily are the professional 
workers of water-mills in this part of the 
Gurdaspur District aud these people paid 
Rs. 6 per water-mill to the Jagirdar and tke 
proprietors of the village. Apparently it is 
this payment by the Jhiwars which was 
granted to the jagirdar as his jagir. ‘These 
are the three important documents from 
which the history of the jagir and its 
nature can be determined. 

The Senior Subordinate Judge has appar- 
ently held that the appellants, the jagir- 
dars, have a double interest in the water- 
mills. They are entitled to recover land 
revenue payable to the Government for the 
use uf the water and they are, in addition 
to this entitled to recover rent from the 
lessees of the water-mills. It is this last 
income that Le has held to be saleable 
subject tothe payment of Rs. 30 per year 
to the jagirdavs. What appears to have 
happened is this : the jagirdars have grant- 
ed a lease of the water-mills to a lessee for 
about 1l years on payment of ks. 500 or 
Rs. 550 per year and the lessee has under- 
taken, and has been granted permission to 
construct buildings for the water-mills. lt 
is this right that the learned Senior Sub- 
ordinate Judge has professed to sell. In my 
opinion, however; no distinction can be drawn 
between the right of the judgment-debtor 
to recover Ks. 30 per year as revenue, jagir 
or royalty and his right to recover rent. 
The only right that he has in the water- 
mills isthe right to recover rent from the 
occupants of the water-mills and the rent 
is really the royalty for the use of water. 
The occupation of the water-miils is merely 
a subsidiary right to the principal right 
and the principal right was conferred upon 
him as a jagir by the Government. I have 
already said that the Government had es- 
timated that the Jagirdar would get Rs. 30 
a year but the amount was to fluctuate 
according to the circumstances. The 
amount which was expected to be Rs. 30 
in le52 has now increased to Rs. 500 or 
Rs. 550. The whole of this income must be 
deemed to be the jagir of the judgment- 
debtor, but it is contended by the respond- 
ent that a jagir can only be ihe assignment 
of land revenue by the Government. Ido 
not think there is any force iu this conten- 
tion. Itis true that ordinarily the Govern- 
ment grant jagirs in the form of assign- 
ment of land revenue but it may also take 
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the form of cash allowance by the Goyera- 
ment or the assigament of the other dues 
recoverable by the Government as is illus: 
trated by this case, as the recovery of 
fines was also assigned to the jagirdar in 
1852, and the recovery of the income of 
a garden was also assigned. 

There is, therefore, no reason to hold that 
a jagir can only be in the form of an as- 
signment of land revenue. It was not con- 
tested before me that if the income derived 
by the judgment-debtors from the water- 
mills be deemed to be their jagir, then it 
must be held to be exempt from sale in 
execution of a money decree against the 
jagirdar. I have already held that the 
income from the water-mills derived by 
the judgment-debtors has been granted by 
the Government to them as their jagir. 
I hold it isexempt from sale in execution 
of a decree and to this extent I accept the 
appeal and set aside the order of the Se- 
nior Subordinate Judge confirming the sale 
of the lease of the water-mills for 20 years. 
This right of the judgment-debtors shall 
be released, otherwise the appeal is dis- 
missed. Under the circumstances I leave 
the parties to bear their own costs through- 
out. 

D. Order accordingly. 
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BOMBAY HIGH COURT 
First Civil Appeal No. 193 of 1932 
February 3, 1937 
Beaumont, CO. J. AND N. J. WADIA, d. 
PARVATEHPPA MALLAPPA, HUBLI— 
APPELLANT 
versus 


HUBLI MUNICIPALITY—ResPonvent 

Bombay Municipal Boroughs Act (XVIII of 
1925), s. 206—Scope of —Prosecution by Municipality 
for infringement of provisions of Act—Acqutttal— 
Suit for malicious prosecution against Municipality 
— Limitation, applicable—Limitation Act (IX of 
1908), Sch. I, Arts. 2, 23. 

The effect of the protective words “ anything done 
or purporting tohave been done in pursuance of 
the Act," ins, 206, Bombay Municipal Boroughs 
Act, isto protect the Municipality or its officers in 
respect ofanything done or purporting to have been 
done in pursuance ofthe Act. The words “ purport- 
ing to have been done" must bear their natural 
meaning. If a prosecution islaunched for an alleg- 
ed infringement of some provisions in the Act, then 
the prosecution purports to be in pursuance of the 
Act, whether the action is a bona fide one or not. 
Therefore, where a person is prosecuted for alleged 
infringement of some provision but is subsequently 
acquitted and a suit for malicious progecution 
against the Municipality is filed, the suitis governed 
by s. 206 of the Act and must be brought within 
six months of the act complained of. It is not gov- 
erned by either Art. 2 or Art. 23, Limitation Act. 
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Ranchordas Moorarji v., Municipal Commissioner for 
the City of Bombay (1) and Maung Kyaw Nyun v. 
Ma-ubin Municipality (4), distinguished. 


Messrs. S. A. Desai and B. Moropanth, for 
the Appellant. 
Mr. A. G., Desai, for the Respondent. 


Beaumont, C.J.--This is an appeal 
from a decision of the First Class Subordi- 
nate Judge of Dharwar. Tae plaintiff had 
been prosecuted for an offence under s. 152, 
Bombay Municipal Boroughs Act, 1925, 
and was acquitted. He brought a suit for 
Malicious prosecution against the Munici- 
pality of Hubli. The learned Judge held 
on a preliminary issue that the suit was 
time-barred. The learned Judge held that 
the section governing ‘the case is s. 206, 
Bombay Municipal Boroughs Act, and it 
seems tome clear that if that section on 
its wording covers a case of malicious 
prosecution, then that is a specific section 
whichcovers this case on the point of 
limitation, to the exclusion of either Art. 2 
or Art. 23 of the Schedule to the Limitation 
Act. Thatseems to me tobe clear from 
the provisions of s, 29, Limitation Act. 
The real question is whether a suit for 
malicious prosecution, that is a suit insti- 
tuted against the Municipality for acts 
not done bona fide under the powers 
contained in the Act falls within the pro- 
visions of s. 206. Section 206 is in these 
terms : l 

“No person shall commence any suit against any 
Municipality or against any officer or servant ofa 
Municipality or a person acting under the orders 
of a Municipality for anythig done or purporting, 
to have been done in pursuance ofthis Act, with- 
out giving to such Municipality, officer, servant or 
person two months’ previous notice in writing of 
the intended suit and of the cause thereof, nor 
oe six months from the date of the act complained 
Ok aseran: 
There is no doubt that the learned Judge 
was right in holding that this suit was 
instituted after six months from the date 
of the act complained of, 7. e. after the 
acquittal of the accused. Mr. S8. A. Desai 
for the appellant contends that s. 203 does 
notapply to actions of the Municipality 
or its officers which are done mala fide, 
He argues that the Municipality commenced 
the prosecution for an infringement of the 
Act, well-knowing that there had been no 
infringement, and that in so doing, the 
Municipality cannot besaid to be acting 
or purporting to act in pursuance of the 
Act ; and for that proposition he relies 
on certain authorities. He relies, first on 
a decision of tois Court in Ranchordas 
Moorarjt v. Municipal Commissioner for the 
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City of Bombay (1). But in that case the 
relevant words of the statute which the 
Gourt had to construe were in respect of 
an act done in pursuance 01 execution or 
intended execution of the Act, and the 
Court held that an action which was not 
‘bona fide was not done in execution or 
. Intended execution of the Act. That may 
wellbe so, butthe relevant words in the 
Bombay Municipal Boroughs Act are 
“purporting to have been donein pursu- 
ance of the Act’. The relevant words 
of the statute under consideration in the 
English case Fcat v. Margate Corporation 
(2) also deal with acts done in execution 
or intended execution of the Act and there- 
fore the English case is subject to the 
same comment as Ranchordas Moorarji v. 
Municipal Commissioner for the City of 
Bombay (1). The same comment also 
applies to the English case Selmes v. Judge 
(3) which was referred to in Ranchordas 
Moorarji v. Municipal Commissioner for the 
City of Bombay (1). There the relevant 
words were “‘for anything done in pur- 
suance of or under the authority of this 
Act”. The other case on which Mr.8. A. 
Desai relies in Maung Kyaw Nyun v. 
Ma-ubin Municipality (4). There the 
Court was discussing the meaning of 
‘ Art. 2 of the Schedule to the Limitation 
Act, which is in these terms: 

“For compensation for doing or for omitting to 


do an act alleged to be in pursuance of any 
So in force for the time being in British 
India.” 


I agree that the words “alleged to be in 
pursuance of any enactment” are very 
much the same as “purporting to be done 
in pursuance of the enactment,” and no 
doubt the Rangoon Court held that Art. 2 
did not apply toan action for malicious 
prosecution. But the Court there pur- 
ported to follow the decision of this Court 
in Ranchordas Moorarji v. Municipal 
Commissioner for the City of Bombay 
(1), and did not notice that the Act with 
which the Court was dealing is differently 
worded from Art. 2 of the Schedule to the 
Limitation Act. It may, I think, be said 
that the general tendency of the Courts has 
been to construe provisions protecting 
persons from tke consequences of acts 
done under a particular Act so as to 
limit those provisions to acts of a bona fide 


character, and not to extend them to acts 
(1) 25 B 387; 3 Bom. LR 158. 
ka (1883) 11 Q B D 299; 52LJ0 BT71:47 J P 


(3) (1871) 6 Q B 724, 
(4) 3 R 268; 89 Ind, Cas, 861; A I R 1925 Rang. 311; 
4 Bur. L J 139, 


PARVATEPPA MALLAPPA V. HUBLI MUNIOIPaLITy (BOM.) 


331 
done mala fide. Butno authorityhas laid 
it down, or could have laid it down, that 
if the Legislature expresses itself in 
sufficiently clear language, it cannot afford 
protection toacts done mala fide. Now 
here the protective words cover “anything 
done or purporting to have been done in 
pursuance of the Act.” 

The effect of the section is, therefore, to 
protect the Municipality or its officers in 
respect of anything done or purporting to 
have been donein pursuance of the Act. 
It seems tome that the words “purporting 
to have been done” must bear their natural 
meaning. Ifa prosecution is launched for 
an alleged infringement of some provisions 
in the Act, then the prosecution purports 
to be in pursuance of the Act, whether the 
action is a bona fide oneornot. Isee no 
reason here why we should not give to the 
language which the Legislature has used 
its natural meaning. It may well be that 
the terms of s. 206, Bombay Municipal 
Boroughs Act of 1925, are deliberately ex- 
pressed in wider language than was used 
in the statute with which the Court had 
to dealin Ranchordas Moorarji v. Munici- 
pal Commissioner forthe City of Bombay 
(1). Itis to be noticed that the protection 
afforded by s. 206 is not an absolute pro- 
tection. It does not bar suits, but only 
requires that they must be brought within 
six months. Even if the section does not 
apply to an action for malicious prosecu- 
tion, such an action would fall under the 
general provisions of Art. 23, Limitation 
Act, and would have to be brought 
within one year. There seems to me noth- 
ing extraordinary in the Legislature pro- 
viding that in a normal case an action for 
malicious prosecution must be brought 
within a year from the cause of action, but 
that an action against @ Municipality must 
be brought within six months. In my 
opinion, therefore, the learned Judge was 
right in holding that whatever the plain- 
tiff might prove on the merits of his case, 
the suit was barred by limitation. The 
appeal must be dismissed with costs. 

N. J. Wadia, J.—TI agree. 

D, Appeal dismissed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 179 of 1936 
July 1, 1936 
COLDSTREAM, J. 
REGAL THEATRES, LTD.—DEFENDANT— 
< APPELLANT 
VETSUS 
S. GURCHARAN SINGH-— PLAINTIFF 
AND OTHERS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), Sch. II, 
para, 18-—Discretion to stay suit, exercise of —Court 
holding that there was no valid admission and no 
contract regarding arbitration—Refusal to stay suit 
—Exercise of discretion, held not capricious or un- 
judicious - Arbitration Act (IX of 1899), s. 19— 
Stay refused under s.19—Appeal, if competent. 

Although a Oourt has a discretion to siay or to 
refuse tostay a suit under para. 18, Sch. Ti, Civil 
Procedure Code, it is its duty to act upon the 
agreement to refer to arbitration unless it sees 
sufficient reason why the dispute should not be re- 
ferred. 

It cannot be said that the Court exercises its dis- 
cretion in an unjudicious or capricious manner, 
where it refuses to stay the suit, holding that there 
was no valid admission and that there was no con- 
tract regarding arbitration between the parties. © 

Obiter.—No appeal lies from an order refusing 
stay under s. 19, Arbitration Act: only revision is 
competent. Punjab Marwari Chamber of Commerce, 
Lid. Delhi v. Ram Mal-Lilw Shah (1), relied on. | 

F. O. A. from an order of the Senior 
Sub-Judge, Lahore, dated December 3, 
1934. < 


Messrs Mehr Chand Mahajan and Daulat 
Ram, for the Appellant. 

Messrs. Nawal Kishore and Bhagwat 
Dayal, for the Respondents. 

Judgment.—The respondent in this 
case, Gurcharan Singh, contracted on Sep- 
tember 14, 1932, with E. P. Kanga and 
R. A. Boga, the petitioners, as promoters 
of Regal Theatres, Lahore, to build a 
cinema, On November 23, 1932, these two 
gentlemen, describing themselves as pro- 
moters of the Regal Theatres, Ltd., agreed 
with five others to promote a private 
limited company of eight share-holders and 
resolved to take over the contract entered 
into by Kanga and Boga. A company 
was formed, the Regal Theatres, Ltd., and 
on December 28, 1932, Gurcharan Singh 
was informed that the company had adopted 
the contract “provisionally entered into 
between him and Messrs. Kanga and Boga.” 
It is not proved that Gurcharan Singh 
agreed to afresh contract on all the terms 
of the original one. His letter of Decem- 
ber 3), 1932, Ex. D-11 acknowledges a 
letter from the Regal Theatres, Lid., of De- 
cember 28, but there was, it seems, another 
letter of that date and Gurcharan Singh's 
letter did not refer to the continuance of 
the terms of the contract. The cinema 
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was constructed -and the Regal Theatres, 
Ltd., put in pessession. 


In July 1952 Gurcharan Singh submitted - 


a bill for Rs. 24,358-2-0. In October 1932, 
the Regal Theatres, Ltd, offered’ 
Rs. 13,€82-2-0 and on February 8, 1934, 
Gurcharan Singh, instituted in the Court 


of the Senior Subordinate Judge, Lahore, a - 


suit against the Regal Theatres, Ltd. 
Messrs. Kanga and Boga, personally, and 
two others, who were mortgagees, for 
recovery of Rs. 26,812-11-1 which sum 
included interest on the amount of the bill. 
For the Regal Theatres, Ltd., it was 
pleaded that the amount claimed was not 
payable for various reasons and an offer 
was made to pay Rs. 13,882-2-0, It was 
also prayed that the suit be stayed fora 


‘reference to arbitration in accordance with 


the provisions in cl. 24 of the contract. 
The other defendants repudiated personal 


liability. Clause 28 of the contract runs: 
“Provided always that ifany dispute of difference 
arises. between the employer or the architect on 
his behalf and the contractor during the conti- 
nuance of this contract or after its determination 
by completion or breach or otherwise, however, as 
to the rights or liabilities of the parties respectively 
or as to any matter or thing whatsoever arising 
under this contract or as to its construction, then 
the architect shall determine such dispute or 


difference by a written decision given to the con-. 
acceptance of architect's ‘ 


tractor. Failing the 
decision by either party, the matter will be referred 
to arbitration in the manner as herein before pro- 
vided. The said decision of the arbitrators or 
umpire shall be final and binding on the parties 
and they shall abide by this decision in every 
respect," Wr 

“The previous provisions about arbitra- 
tion were applicable in the event of the 
contractor not completing the work in time 
(cl. 19) and of the employer (Kanga and 
Boga) not paying a sum due on a certifi- 
cate given ‘by the architect; cl. 25. 
Clause 25 apparently related only to 
certificates given during the progress of 
construction, for the clause provided 
that: 

“The owner shall not carry on with any further 
work through any other agency until such time as 
the contractor's claim has been assessed under 
arbitration and paid.” 


No reference to cl. 25 was made in 


argument before me. The plaintiff Gur- 
charan Singh opposed the application for 
staying the suit on many grounds including 
the plea that there was no submission or 
agreement under s. 19, Arbitration Act, 
and that defendant was not ready and 
willing to do all things necessary to the 
proper conduct of the arbitration. It seems 
to have been understcod by the parties 


and also by the Oourt that under s. 152; 


>- 
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Companies Act, a company could proceed 
to arbitration only in accordance with the 
Indian Arbitration Act, a view for which 
there was some indirect support in the 
‘Judgments of this Court. The learned Sub- 
ordinate Judge held that there was no 
valid submission as required by s. 19, 
| Arbitration Act, and that there was no 
contract regarding arbitration between the 
parties. He also held that there were 
sufficient reasons for not exercising his dis- 
cretionary power to stay the suit. He 
accordingly dismissed the application for 
stay. Against this decision the defendants 
have filed the present revision petition. 

The correctness of the lower Court's 
decision, that there was no valid submis- 
sion under s. 19, Arbitration Act, is not 
disputed before me. It is contended that 
as a fact the agreement to arbitrate was 
. One to which para, 18, Sch. I, Civil Pio- 
cedure Code was applicable and I am 

asked to treat the petition as an appeal 

allowed by s. 104 (1) (e) of the Code, and 
to revise the lower Court's order on the 
ground that it was wrong in deciding that 
there was no contract between the Parties 
to refer the dispute to arbitration and 
that the Subordinate Judge did not prop- 
‘erly exercise his discretion under para. 18, 
Sch. IL. 

` Had the case been one of an agreement 
to refer to arbitration under the Arbitra- 
tion Act and s. 19 of that’ Act been 
applicable, then the order of the lower 
Court could have been attacked only by 
way of petition for revision: See Punjab 

Marwari Chamber of Commerce, Ltd., Delhi 
Vv. fam Mal-Lilu Shah (1) as an appeal 
would not have beén competent. Such a 
‘petition would not have had force, for 
the Subordinate Judge did not refuse 
tò exercise his jurisdiction nor did he 
act with irregularity in the exercise of 
‘it, He had jurisdiction to‘decide whether 
the suit would be Stayed or not and he 
exercised this jurisdiction. But in reality 
there is no question of the applicability 
of the Arbitration Act, for it is now setuled 
“by Balmukand v. Punjab National Bank 
(2) decided by a Full Bench of this Court 
on June 10, 1936, that s. 192, Oompanies 
Act, dces not preciude a company from 
gong to arbitration otherwise inan in 
accordance with the provisions of the 
Arbitration Act. The case was, therefore, 


one which might nave been dealt with 
GQ) AIR 1931 Lah, 614; 132 Ind, Cas, 830; 13 Lah. 

59; Ind. Rul. (1931) Lah, 690, 

(2) 164 Ind. Uas. 393; A LR 1936 Lah. 721; 17 Lah. 

122; 39 PL R25; 9K L147 (2), 


172—_55 & 56 


KARNIDAN p. ASKARAN JHABAK (NAG.) 


433 


under the provisions of Sch, UM, Civil Pro- 
cedure Code, and as s. lUt (1) (e) of the 
Oode allows an appeal against an order 
refusing to stay a suit under para, ls, 
Sen. II, L propose to ey with this petition 

if it were an appeal. 
eee is no doubt that although restos 

s a discretion to stay or to refuse to 
a a guit under para. 18, Sch. I, it is its 
duty to act upon the agreement to refer to 
arbitration unless it sees sufficient reason 
why the dispute should not be referred, 
In the present case tue learned Subordi- 
nate Judge has considered the question and 
has refused to stay because all the defen- 
dants were clearly not parties to the 
contract regarding arbitration and the 
mode of realising the money found due to 
the plaintiff from the several parties would 
be dillerent. in so deciding, the lower 
Court cannot be said to have exercised its 
discretion in an unjudicial manner, or 
capriciously. lts reason is not a bad reason. 
Moreover, before me be appellant's Coun- 
sel states that bis clienis are not prepared 
to submit this matter to the arbitration of 
the architect in the hrst instance as 
provided in cl. 28 of the contract. In the 
ciigumstances, I am not prepared “to 
interfere with the lower Court’s decision 
‘and dismiss the petition regarding it as dn 
appeal with costs. Consideranle urgument 
wus addressed to me by Counsel on the 
quiestion whether the iower Court was 
light in holding that there was no contract 
between the present parties to refer the 
dispute to arbitration, but I do not think 
it necessary to deal with this argument 
here as the queslion may be a material one 
for the decision of the suit. ; 

D. Appeal dismissed. 


NAGPUR HIGH COURT 
Civil Miscellaneous Appeal No. 74 of 1935 
June Zi, 1937 
Bosu AND PUBANLK, JJ. 
KARNIDAN— APPELLANT 
VETSUS 


ASKARAN J HABAK—RESPONDENT 

Civit Procedure Code (Act V of 1908), O. XLII, 
r, l, 0. XALVId, r. 1—5. Lla—Appeal agains order 
granting review —Maintarnabtiity—Order Of review 
Setting previous irregularity riyht and restoring 
Status quo-——Hevision, propriety of. a 

Ulauso (w; of O. Auli, r. i, is Civil Procedure 
Code, to be read along. with and subject to O. XLVII, 
r. 7 and there is no appeal against an order ot 
review. kukhmabar v, Ganupatrao (2), Followed. 
Mukundsa v. Mottram (L) uot tullowed. — 

before a revision can be entertained it must be 
shown that the Court has either acted without 
Jurisdiction or hag acted with the material irregu- 
larity prescribed in s. 115 ofthe Code of Uivil Pro. 
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cedure, But where by its subsequent order of re- 
view the lower Court sets right tbe obvious irre- 
gularity committed by it in its obvious order, and 


thus restores the status guo, no revision lies against 
the order of review. 


C. Misc. A. from an order of the Court of 
the Sub-Judge, First Class, Raipur, dated 
aa 24, 1935, in Civil Suit No. 21-A of 

Order.—A preliminary objection has 

been raised that the appeal in this case 
does not lie. The plaintiff sued for 
foreclosure of a mortgage, dated December 
6, 1924, executed by the first defendant, 
Musammat Sai Bai. He also added four 
other defendants showing in his plaint 
how they claimed title tothe property in 
suit. Jt isclear from the allegations made 
there that the title is derived from the 
mortgagor. The fifth defendant, in reply 
to the plaint, did not deny those allega- 
tions except to state that the title set 
forth by the mortgagee was invalid. He 
contented himself with stating in para. 12 
of his written statement that he had pur- 
chased a 2 annas share of Mouza Simga 
at an auction-sale in execution of his 
decree against Ramrao, the owner of a 
4 annas’ share in that village. This plea, 
when read in conjunction with the allega- 
tions in the plaint, does not make it clear 
that the fifth defendant meant to challenge 
the statements in the plaint tothe effect 
that his title was derivative. In an oral 
pleading, however, he stated that he did 
not claim any interest through the first 
defendant and did not want to redeem 
the moOrigage. He also added what he 
‘had said before namely that the mort- 
gagor had no interest in the mortgaged 
property. He did not ask to be discharged 
ae the ground that he claimed a paramount 
title. 

The learned Judge of the lower Court, 
Without hearing the plaintiff in reply to 
these allegations, somewhat hastily passed 
an order discharging the third, fourth 
and fifth defendants on the ground that 
they claimed an independent title to the 
mortgaged property. The plaintiff natur- 
ally objected and asked for a review of 
this order. The learned Judge granted 
the review stating that his order of dis- 
charge had been passed inadvertantly 
without the plaintiff being given an 
opportunity of stating his case. In our 
opinion, there can be no doubt that the 
first order was hastily passed because, 
when the matter was re-heard, the third 
and fourth defendants stated clearly that 
they had no objection to remain on the 
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record as defendants in the suit. There- 
fore, the’ learned Judge set aside his order 
of discharge. He also pointed out that 
up to that time the fifth defendant had 
not only claimed to be discharged but 
had, on the contrary, contested the plaintiff's 
claim on the merits. 

Against this order of review the present 
appeal is filed. According to the prelimin-* 
ary objection, no appeal lies because 
O. XLII, r. 1 (w) of the Code of Civil 
Procedure must be read in conjunction 
with O. XLVII, r. 7, and the grounds of 
the present appeal do not fall within 
the limitations prescribed in the latter 
rule. 

There isa difference of opinion in the 
Nagpur Judicial Commissioner's Court on 
this point. Muacnair, A. J. C., decided in 
Mukundsa v. Motiram (1), that O. XLII, 
r. 1 (w) enables a party to appeal on 
grounds other than those mentioned in 
O. XLVII, r. 7. Grille, A. J. O., on the 
other hand held in Rukhmabai v. Ganapat- 
rao (2), that O. XLIII, r. 1 (w) must be 
read subject to O. XLVII, r. 7. In our 
opinion, the latter view is correct. 

The only reason which Macnair, A. J.C. 
gives for his decision is that O. XLII, 
r. 7, cannot apply because there is nothing 
in the Code which expressly limits the 
grounds of an appeal under O. XLII, 
r. l iw). He also states that the provi- 
sions of O. XLVII, r. 7, have been repro- 
duced from the former Ovode and that 
O, ALIH, 1. 1 (w) is new. So far as 
this latter reason is concerned, it is now 
only in the sense that O. XLIII, r. 1 (w) 
does. not find any place in the older Code; 
but it was introduced into the new Code 
at the same time as O. XLVII, 7. 7, and 
in the absence of anything clearly in- 
dicating the contrary, it is, in Our opinion, 
wrong to construe a statute in such.a 
way as torender one of its clauses nugatory. 
That, as Grille, A.J. C., points out in the 
latter ruling, would be the effect of the 
other view. 

Sir Dinshah Mulla points out in his 
learned commentary on the Code of Oivil 
Procedure (i0th edition) at page 1152 that 
the High Courts of Calcutta, Patna, Ran- 
goon, and Lahore are all agreed that cl. (w) 
of O. XLII, r. 1, is to be read along with 
and subject to O.XLVIL, r.7. The only 
ruling which he cites to the contrary is 


(1) 25 NLR 103; 116 Ind, Oas. 645; A IR 1929 
Nag. 73; Ind. Rul. (1929) Nag. 165. 

(2) 28 NL R221; 140 Ind. Cas. 409; Ind,- Rul. 
(1932) Nag. 150; ALI R 1932 Nag. 177. 
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a ruling of the Bombay High Court 
published in an unauthorised report upon 
which Macnair, A. J.O., has relied. As we 
have said, in our opinion, the majority 
view which Grille, A. J. Ca has followed 
is correct. Therefore, no appeal lies. 

It was argued, however, that, in that 
case, although the order purports to have 
been passed on review, it was really an 
order under s. 151 of the Code of Civil 
Procedure in which the Court was exercising 
its inherent powers to remedy an injustice 
which it had inadvertantly committed. 
This does not make much difference; for 
even if this were so, still no appeal would 
lie. Consequently, treated as an appeal, 
the present appeal must fail. 

_ We are then asked to treat the matter 
‘In revision. Regarded in this light, we 
find the memorandum has been filed within 
time. So there is no objection on the 
score of limitation; but before a revision 
can be entertained it must be shown that 
the Court has either acted without juris- 
diction or has acted with the material 
irregularity prescribed in s. 115 of the 
Code of Civil Procedure. In the present 
Case, as we have said, all that has happened 
has been that, without the fifth defendant 
Orin fact any of the other defendants 
either specifically asking fora discharge, 
without their specifically disclosing their 
exact title which, according to the present 
argument, is a paramount one, and without 
giving the plaintiff an opportunity of 
being heard in reply to such allegations 
as were made, the Court passed an order 
of discharge. In its subsequent order it 
Set right an obvious irregularity. Con- 
sequently, all that has happened had been 
that the status quo has been restored. 
The fifth defendant has not been shut out 
by the lower Oourt from pleading his 
right toa discharge because, as the lower 
Court points out, he has not yet asked 
for it, and consequently the Court has not 
Considered any such request. ‘Therefore, 
if and when the &fth defendant asks for 
a discharge and sets out the grounds upon 
which he claims it, the Court will of course 
be bound to enquire into the merits of 
such an application after hearing the 
plaintiff and the other defendants if they 
desire to be heard. But since no such 
position has yet arisen, the present applica- 
tion even treated as an application for 
revision is clearly premature. 

We, therefore, dismiss the appeal with 
costs. Pleader’s fee Rs, 25. l 


D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
First Civil Appeal No. 363 of 1936 
April 26, 1937 
B. K. MUKHSBRJEA, J. 
NIDMANI LAHIRI—OBJEOTOR—APPELLANT 
versus 
OHATRA SHERAMPORE CO-OPERATIVE 
OREDIT SOCIETY, LTD.——DEOREE-HOLDER— 


RESPONDENTS. 

Execution—Jurisdiction—Decree without jurisdic- 
tion—Want of jurisdiction not apparent on face of 
decree—HBxecuting Court, if can refuse to execute tt— 
Avermentsin pleading giving jurisdiction to Court, 
not challenged by defendant—Whether can be challeng- 
ed by him in execution and say that assumption of 
jurisdiction was illegal. 

The executing Court is entitled to refuse to execute 
a decree on fhe ground that it was made without 
jurisdiction. What is necessary, in order to enable 
the judgment-debtor to raise this objection, is that 
the decree must have been made by a Oourt which 
apparently had no jurisdiction whether pecuniary or 
territorial, or in respect of the judgment-debtor's per- 
son. The want of jurisdiction, need not be ap- 
parent on the face of the decree. But if a Oourt 
assumes jurisdiction upon certain averments made in 
the pleading, which unless they are challenged, or 
shown to be inaccurate, would give the Court jurisdic- 
tion to try the suit, the defendant against whom the 
decree was passed would not be entitled to contradict 
that statement and say that the averments were false, 
and hence the assumption of jurisdiction by the Court 
was illegal. Gorachand Haldar v. Prafulla Kumar (1), 
Hari Bandhu Pal v. Hari Mohan (2) and Amalabata 
Dasi v. Sarat Kumari Dasi (3), relied on. 


F.C. A. from the appellate order of the 
District Judge, Hooghly, dated May 12, 
1936. 

Mr. dpurbadhone Mukherjee, for the Ap- 
pellant. 

Messrs. Tarakeswar Nath Mitra and 
Sailendra Nath Mitra, for the Respondents. 

Judgment.—TLhis appeal is on behalf of 
one of the judgment-debtors and is directed 
against an order passed in execution pro- 
ceedings under s. 47, Civil Procedure Code. 
It appears that the decree-holder obtained a 
decree in the year 1927 against six defen- 
dants for a sum of Ks. 667 and odd annas. 
The decree was executed several times and 
certain amount was realized. The present 
execution case has been started in June 
1935, and the decree-holder wants to realize 
the balance of the decretal dues amounting 
to Rs. 507 and odd annas. Tnedpresent 
appellant is the legal representative of 
judgment- debtor No. 2, and he has preferred 
un objection under s. 47 of tne Code on the 
ground that the decree which was sought to 
be executed was a nullity being passed by 
a Court which had no jurisdiction to pass it, 
For the purpose of making out his judg- 
ment-deptor wanted to produce ceitain 
papers before the executing Qori, put as 
the Papers were not prodiv%eq in time, has 
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application for adjournment was dismissed. 

Tue trial Court rejected his petition of ob- 
jection on the ground of laches on his part, 
and also because the objection which he put 
forward was, according to the learned 
Munsif, not tenablein law. Against that 
an appeal was taken to the lower Appellate 
Court. The lower Appellate Court in its 
judgment expresses an opinion that if the 
judgment-debtor had any rightin law to 
come forward and say that the decree was 
void for want of jurisdiction, he would have 
remanded the case and given him an op- 
portunity of producing the papers he wanied 
to produce. Butas in the opinion of the 
learned Judge,it was not possible for the 
judgment-debtor to take up that position, he 
dismissed the appeal and upheld the deci- 
sion of the trial Court. It is against this 
order that the present second appeal has 
been preferred. 

_ The first point that the learned Advocate 
for the appellant has raised is that the 
lower Appellate Court has taken an entirely 
wrong view of the law and that on the prin- 
ciple which was enunciated by a Full Bench 
of this Court in Gorechand Haldar v. Pra- 
fulla Kumar (1), he was entitled to say that 
the decree sought to be executed was” void 
for want of jurisdiction. On ihe other hand, 
it has been argued on behalf of the respon- 
dènt that no such objection was taken in 
any of the previous execution proceedings, 
and consequently it is not open to the 
objector to raise it for the first time in the 
present execution proceedings. I think that 
both the two points have substance, and 
that as there had not béen a proper hearing 
of the case, of either of the two points, the 
case should be remanded to the trial Court 
in order that this question might be pro- 
perly investigated. Now, on the first point 
which is raised on behalf of the appellant, 
the Full Bench decision referred to above 
makes it perfectly clear that the executing 
Court is entitled to refuse to execute a 
decree on the ground that it was made 
Without jurisdiction. What is necessary, in 
order to enable the judgment-debtor to raise 
this objection,is that the decree must have 
been made by aCourt which apparently 
had no jurisdiction, whether precuniary or 
territorial, or in respect of the judgment- 
debtor's person. The learned District Judge 
is of opinion that if the want of jurisdiction 
ig not apparent on the face of the decree, 
ne it is necessary to prove any other fact 


- 


for the pal POBO of establishing it, the case 


. ' Cas. 685; A IR 1925 Cal, 907; 
1) 530 166; 89 Inu, O28. 683; ; 
290 W N 948; 42 O LJ a {F B). 
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does not come within the purview of th® 
Full Bench decision mentioned above. In 
my opinion this would be to put a too 
narrow interpretaticn upon the language 
which was used by the Full Bencn of this 
Court. Inthe Full Bench case itself the 
absence of jurisdiction ‘of the Birbhum — 
Court to pass the decree was not apparent 
on the face of it, but had to be proved by 
adducing evidence to show that at the time 
when the decree was passed, one of the 
mortgaged properties which was situated in 
Sonthal Parganas was under settlement. 
The executing Court found this fact upon & 
consideration of the evidence that was ad- 
duced by the judgment-debtor, and this 
finding being affirmed in appeal, was not 
and could not be questioned in second 
appeal before this Court. 

In Hari Bandhu Pal v. Hari Mohan (2); 
this Court remitted the case for consider- 
tion by the lower Court for the purpose of 
deciding ds to whether the defendant 
against whom a decree was passed, was 
really alive, or dead atthe time when the 
decree was made. In Amalabala Das? V. 
Sarat Kumari Dasi (3) Sir Manmatha Nath 
Mukherjea interpreted the word ‘apparent- 
ly’ in the Full Bench case as meaning ‘what 
would appear on the face of the decree and 
the papers relevant for the purpose of 
understanding it’. In that case the decree- 
holder as plaintiff instituted a suiton the 


Original Side of this Court for recovery of 
a sum of money alleged to be due on 4 
mortgage bond. In the plaint 1b was dis- 
tinctly stated thatthe money had been ad- 
vanced in Calcutta, and that the defendant 
had agreed to repay the moneys with 
interest in Calcutta. This statement was not 
challenged by the defendant in that suit, 
and the Oourt passed a decree which was 
afterwards sought to be challenged on the 
ground that these averments were false and 
there being no promise to re-pay the money 
in Calcutta, the Original Side of this Court 
had no jurisdiction to entertain the sult. 
The position, therefore, is that if a Court 
assumes jurisdiction upon certajn aver- 
ments made inthe pleading, which unless 
they are challenged, or shown to be inac- 
curate, would give the Court jurisdiction to 
try the suit, the defendant against whom 
the decree was passed would not be entitled 
to contradict that statement and say that 
the averments were false, and hence the 

(2) 34 O W N 36; 126 Ind. Oas. 118; A I R 1930 Cal 
327; 57 O93); 51 C LJ 30; Ind. Rul. (1930) Cal. 
WO 54 © L J 593; 137 Ind. Oas. 375; A IR 1932- Oal, 
380; Ind, Rul. (1932) Oal, 291 (2), 
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assumption of jurisdiction by the Court was 
illegal. 

In the present case all that the judgment- 
debtor wanted to show was that he was a 
member of the Co-operative Oredit Society, 
and as such, the Civil Court had no juris- 
_ diction to entertain ths suit between him and 
the Co-operative Credit Society. Tf all the 
defendants were members of the Co-operative 
Credit Society, then itis not disputed that 
under s. 43 (1). Co-operative Societies Act, 
read with r. 22, the said suit would not be 
cognizable bya (Civil Court. I think that 
an opportunity should have been given by 
the Courts below to enable the appellant to 
prove these facts. As he himself was guilty 
of some laches inthis direction, the order 
could be made only on his paving the costs 
to the other side. JI accordingly direct 
that the matter should go back before the 
trial Court, provided the appellant pays the 
respondent thecosts of the executing Court 
and of the lower Appellate Court within a 
month from this date; on payment of the 
costs the matter will be heard by the exe- 
cuting Court. The executing Court will 
first of all consider the question as to 
whether the present appellant or his pre- 
decessor was a party to any of the previous 
execution cases, and notices of the appli- 
cations for execution were served upon him 
or his predecessor. Ifthe Court finds that 
he or his predecessor was a party to any of 
the previous proceedings, and he had notice 
of the same, the question asto whether the 
decree was a nullity or not would not 
at all arise fcr consideration in this case, 
The execution order which was passed in 
his presence in the previous execution 
cases would ba conclusive and operate as 
res judicata in the subsequent execution 
eases. If the Court is of opinion that he 
was nota partyin the earlier cases, then 
the other question will be decided, and 
the appellant will he at liberty to adduce 
evidence only for the purpose of showing 
that he or his predecessor, as well as the 
other defendants, were members of the Co- 
operative Credit Society, which ousted the 
Jurisdiction of the Civil Court to pass a de- 
cree against them. The result, therefore, 
is that orders of both the Courts below are 
set aside and the matter remitted for con- 
sideration by the trial Court in the light of 
the observations that have been made above. 
In default of payment of aforesaid costs 
this appeal will stand dismissed. There 
will be no order for costs in this appeal. 
Future costs will abide the result. 


D. Case remanded. 
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RANGOON HIGH COURT mM 
Givil Revision Nos, 411 of 1936 and 10 of 
1937 

Mareh 25, 1937 
MosELYv, T. 
S. R. M. A. R. RAMANATHAN 
CHETTYAR— APPLICANT 
VETSUS 
R. M. P. OHETTYAR— 
Oppostts PARTY i 

Contract Act (IX of 1872), s. 69—"Interested in 
payment of money”, scope of —Insolvent fraudulently 
transferring land— Annulment proceedings of Receiver 
—Creditor paying land revenueto avoid sale, whether 
person interested in payment of such money. 

The words “interested in the payment of money 
which another is bound by law to pay” in s. 69, Con- 
tract Act, might include the apprehension of any kind 
ofloss or inconvenience or any detriment at any rate 
capable of being assessed in money. 

ere, therefore an insolvent fraudulently transfers 
his land and during the annulment proceedings by the 
Receiver, the creditor pays the land revenue to avoid 
sale, the creditor is a person interested in payment 
of euch money. Pankhabati v. Noni Lal Singh (1), 
followed. Serafat Ali v. Isser Ali(2) and Munni Bibi 
v. Tirloki Nath (3), relied on A 

Messrs. P. S. Chari (in No. 411) 

P. B. Sen (in No. 10), for the Applicant. 

Mr. Chakravarti for Mr. ‘Venkatram 
(in No. 411) Mr. P. S. Chari and Mr. Chak- 
ravarti for Mr. Venkatram (in No. 10), for 
the Opposite Parties. 


Order.—_lam dealing here with appli- 
cations in revision No. 411 of 1936 by 
S. R. M. A. R. Ramnathan Chettyar against 
R. M. P. Ohettyar Firm and No. 10 of 
1937 by Ma Htwe against both these 
firms. Inthe suit under revision, Small 
Cause Suit No. 23 of 1936 of the Town- 
ship Court of Kungyangon the 5. R. M. 
A. R. Firm first sued the R. M. P. Firm for 
Rs. 52-8-0, land revenue paid, it was said, 
on the R. M. P. Firm's behalf and Hale to 
be reimbursed to the plaintif under 
s. 69, Contract Act. The S. R. M. A. R. 


and 


Chetiyars case was as follows ; They 
were the petitioning-creditors on whose 


petition Ma Dwe Hla was adjudicated 
insolvent. Sheis the sister of Ma Htwe. 
Ma Dwe Hla purported to have conveyed 
some 65 acres, 2 half of an undivided 
holding of 130 acres, to her sister Ma 
Htwe. The S. R.M.A. R. Firm got the 
Receiver to apply for annulment of this 
transfer. [b washeld to be a fraudulent 
preference, and was annulled. Meanwhile 
Ma Htwe had sold a little over 17 acres, 
the land on which the land revenue in 
suit was paid out of her own halfof this 
undivided holding tothe R.M.P. Firm. 
Ma Htwe paid the revenue due on the 
holding except that portion of it due on 
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this 17 odd acres. When the agent of 
the R. M. P. Firm came to give evidence, 
he said that he had given the land revenue 
on this 17 odd acres to Ma Htwe to be 
paid to Government. and the Court there- 
on ordered her to be impleaded and in 
the event gave a decree against Ma Htwe 
only with costs and dismissed the suit as 
against the R.M. P. Firm without costs. 
The 8. R.M. A. R. Firm now apply in 
revision thatthe decree against Ma Htwe 
should be vacated anda decree given in 
lieu against the R. M. P. Firm. They 
should, in form, have made Ma Htwe 
a party, but that is immaterial, I consider, 
asshe has filed her own application in 
revision against both. Chettyar Firms pray- 
ing thatthe decree against her be set 
aside, and the suit dismissed with costs 
throughout. Itis clear I considerthat the 
S. R. M. AX R, Firm was a Firm or person 
interested in the payment of money which 
the R.M. P. Firm wasbound by law (the 
Land Revenue Act) to pay. As was said 
in Pankhabatti v. Noni Lal Singh (1) the 
words ‘interested in the payment of money 
which another is bound by law to pay“ 
might include the apprehension of any 
kind of loss or inconvenience or any 
detriment at any rate capable cf being 
assessed in money: see also Serafat Ali v. 
Issar Ali (2) which follows the above, and 
Munni Bibi v. Tirloki Nath (3). The 
S. R.M. A.R. Firm was interested in 
paying this money to avoid the gale ofthe 
whole undivided holding for default of 
payment of this small! portion of land 
revenue. Tt is contended for the R.M. P. 
Firm that the adjudicating creditor has no 
locus standi but merely the Receiver, [ 
see no force in this argument. The ad- 
judicating creditor was the person who 
was moving the Receiver and financing 
him and was interested in the payment. 
It is clear that the decree should have been 
against the R. M. P. Firm and not against 
Ma Htwe. Whether the R. M.P. Firm 
paid the revenue to Ma Htwe or not, was 
a matter between thcse two and does not 
affect the 5. R. M. A. R. Firm. Givil 
Revision No. 411 of 1936 will accordingly 
be successful andthe decree of the trial 
Court altered to one against the R.M. P. 
Firm who will pay the costs of the trial 


Court and the costs of this; revision, 
(D 18 C W N 778; 21 Ind. Oas. 207; AI R 1914 Cal. 


(2) 22C W N 347; 42 Ind, Oas. 30; A I R 1918 Oal 
448: 45 0691. its 
(3) 54 A 140; 136 Ind. Qas. 66; A IR 1932 All. 332; 
(1982) ALJ 63; Ind. Rul, (1932) All, 114, 
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Advocate's fee two gold mohurs. As for 
Civil Revision No. 10 of 1937, Ma Htwe's: 
application will be successful in so far as, 
the decree against her will be set aside, ` 
andthe R.M. P. Firm will pay her the ' 
costs of the trial Court and the costs of- 
this revision; Advocate’s fee two” gold ' 
mohurs. 

D Order accordingly. 





LAHORE HIGH COURT 
Execution Second Appeal No. 906 
of 1936 
January 5, 1937 

Barong, J. 
Firm GUJAR MAL-KUNDANLAL 
—APPELLANT 


VETSUS 
Firm PARAS RAM-SUNDAR LAL AND 

OTHERS—J UDGMENT-DEDTORS— RESPONDENTS 

Vendor and purchaser—Sale of immovable proper- 
ty—Purchase-money left with vendee to pay credi-- 
tors of vendor—Vendee failing to pay, within rea- 
sonable time—Such money in hands of vendee, if 
can be attached in execution of decree against 
vendor. 

Sums left by a vendor with a vendee towhom he 
had sold some immovable property for payment to 
his creditors, but which were not so paid within a 
reasonable time cannot be said to be transferred in 
trust to the vendee in the legal sense ofthe expres- 
sions. He was merely directed to pay the amount 
to the creditors on behalf of the vendor, but when 
he failed todo so, the vendor must be held to be 
entitled to recover it. Such money in the hands 
of the vendee is liable to attachment in execu- 
tion of a decree against the vendor, Sheopate 
Singh v. Jagdeo Singh (4), relied on, Sewa Singh v. 
Milkha Singh (8), distinguished, Jai Gopal v. Sundar 
Singh (1), Bahadur Chand v. Bahadur Singh (2), 
Maghi Mal v. Darbara Singh (5) and Ganesh Das v. 
Banto (6), referred to. 


Messrs. Shamair Chand and Qabul Chand, 
for the Appellants. 

Messrs. A. R. Aggarwal and K. S. Thapar, 
for the Respondents. 


Judgment.—The sole point for decision 
in this case is whether certain sums which 
were left by a judgment-debtor with a ven- 
dee to whom he had sold some immovable 
property for payment to his creditors, but 
which were not so paid within a reason- 
able time can be looked upon as a debt 
due to the judgment-debtor and attached 
and sold in execution of a decree against 
him. The learned District Judge has held 


that it could not be looked upon as such a 


debt as no time-limit had been fixed for 
payment of the amount to the credifors. 
From this decision the decree-holder has 
preferred a second appeal. A preliminary 


1937 
objection is raised that no appeal is com- 
petent, but this contention seems to have 
no force in view of O, XXI, r. 63-A, Civil 
Procedure Code, as framed by this Court. 
In view of this rule, the decision of the 
learned District Judge would appear to 
fall within the purview of s. 47, Civil Pro- 
cedure Code, and consequently appealable. 
On merits the learned Counsel for the 
appellant has relied upon Jai Gopal v. 
Sundar Singh (1), and Bahadur Chand v. 
Bahadur Singh (2), in support of his con- 
tention that the money left with a vendee 
for payment to creditors can be recovered 
as a debt by the vendor, if the money is not 
paid to the creditors by the vendee within 
a reasonable time. The learned Counsel 
for the respondents on the other hand 
contended that the above rulings cannot 
be held to lay down the law correctly in 
view of a Division Bench ruling of this 
Court reported in Sewa Singh v. Milkha 
Singh (3), In my opinion the present case 
is distinguishable as this is a case of a 
sale and not of a mortgage and the agree- 
ment on the part of the vendee cannot be 
looked upon merely as an agreement to 
lend money. The vendor has, in such cases, 
a lien cn the property sold for the unpaid 
balance and this implies, I think, that he 
is entitled to recover the unpaid balance. 

The present case seems to be analogous 
to Sheopati Singh v. Jagdeo Singh (4), 
which has been distinguished in Sewa 
Singh v. Milkha Singh (3). It is true that 
the vendee was directed to pay the money 
to certain creditors but the amount can- 
not besaid to be transferred in trust to 
the vendee in the legal sense of the ex- 
pression: cf. Maghi Mal v. Darbara Singh 
(5), and Ganesh Das v. Banto (6). He was 
merely directed to pay the amount to the 
creditors on behalf of the vendor, but 
when he failed todo go, the vendor must, 
I think, be held to be entitled to recover 
it. The learned District Judge has re- 
marked that no time limit was fixed for 
payment. But even if no definite period 
was fixed, the parties must be presumed 
to have intended that the amounts should 


of AI R1935 Lah. 26; 159 Ind, Oas. 763:8R L 
ag AIR 1935 Lah. 50; 152 Ind. Oas. 645; 7R L 


(3) ATR 1936 Lah. 727; 164 Ind. Cas. 582;17 Lah. 
270; 38 PLR 574; 9 R L 138. 

(4) 52 A 761; 124 Ind. Cas. 764; AT R1931 All. 95; 
(1930, A L J 1141; Ind. Rul. (1930) A11. 620, 

(5) 14 Lah, 675; 143 Ind. Cas. 753; A IR 1933 Lah. 
695; .34 P L R 601; Ind. Rul. (1933) Lah. 389. 


(6) 16 Lah 118; 158 Ind. Cas. 387; AI R19 f 
354; 37 P L R 552, aa 
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be paid within a reasonable time. In 
the present instance it seenis clear that 
they were not so paid, as the creditors 
had to take out execution proceedings to 
recover the amount. The Executing Court 
gave the vendee two months to pay the 
amount to the creditors. This was perhaps 
unnecessary. But if the vendee failed to 
pay the amounts even within this period, 
I think they can certainly be locked upon 
as debts due to the vendor. I therefore 
accept the appeal with costs and restore 
the order of the executing Court. 
D. Appeal allowed. 


PRIVY COUNCIL 
APPEAL FROM THE Patna Htan Covrr 
November 16, 1937 
Lorp THANKEBTON, LORD ALNzss 
AND SIR LANORLOT SANDERSON 
Tas SEORETARY or STATE— APPELLANT 


VETSUS 
Messrs. SUNDERJI SHIVJI & Co. AND 
oTHERS— RESPONDENTS 

Railways Act (IX of 1890), ss. 55 (2), 56 (2)—Sale 
of unclaimed goods by Railway —There must be 
public auction—Words and phrases—“ Public auc- 
tion”, meaning of—Public must be given opportuni- 
ty for competitive bidding—Held, there was no such 
public auction—Notice under ss. 55 or 36—Time, 
place and nature of goods not specified—Notice, if 
effective. | 

Whether the right of the Railway Oompany to 
sell the unclaimed goods arise by reason of s. 55/2 
or by reason of 56 (2), Reilways Act, the sale shoul 
be by public auction and in no other way. It 
is true that in s. 56 (2), it is provided that the 
Railway Oompany ie to “ sell the goods as nearly as 
may be under the provisions of the last foregoing 
section,” but where there is nothing which would 
prevent the Railway Company from selling by means 
of a public auction in the event of the Company 
putting in force the right to sell given to the Rail- 
way Company by s. 56 (2), it should be sold by public 
auction. Ip. 442, col. 2.] 

There is uo definition in the Act of the words 
“ public auction " and they must bear the meaning 
which is ordinarily given to them in the English 
language. The words meana public sale at which 
each bidder offers an increase upon the price offered 
by the preceding bidder, the article put up being 
sold to the highest bidder. This involves the auction 
being held in public, all members of the public hav- 
ing aright to attend, and a valuable element being 
the competition between the persons who are openly 
bidding for the subject-matter of the sale. This ig 
of importance not only to the Railway Company but 
also to the owner of the goods, the competition being 
calculated to produce the highest price. [ibid] 

Notice of the intended sale was given by procla-~ 
mation and notice onthe Board atthe station, and 
some Offers were sent to the station master which 
were forwarded by him to his superior officer who 
directed him to accept the certain offer which was in 
fact the highest. But there was no public auction in 
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the ordinary meaning of the words: there was no 
gale in public, there was no opportunity for competi- 
tive bidding: in fact, what was done bore no re- 
semblance toa‘ public auction :” 

Held, that the Railway Company did not sell the 
goods inthe manner prescribed by ss. 55 (2) and 
56 (2) and, therefore, the Railway Company could not 
rely onthe protection given by the Act. [p. 443, col. 1.) 

Obiter.—It is difficult to see how a notice under 
as. 55 and 56, Railways Act, of an intention to sell 


at a public auction can be sufficient or effective, 


unless it specifies the time and place of the propos- 
ed public auction, the nature ofthe goods intended 
to be sold and all other particulars necessary to 
enable the members of the public to appreciate what 
it is which itis intended to put up for sale at, the 
public auction. |ibid.] 

Appeal from the Patna High Court, dated 
July 4, 1934, and reported as 151 Ind. Cas. 
905, 

Messrs. H. V. Willink, K. C. and W. 
Wallach, for the Appellant. 


Sir Lancelot Sanderson.—These are 
two consolidated appesls against the decrees 
of the High Court of Judicature of Patna, 
dated July 4, 1934*. The first appeal re- 
lates toa suit brought in the Subordinate 
Court of Dhanbad exercising Small Cause 
Court jurisdiction in which Sunderji Shivji 
& Co. sued the Secretary of State for 
India in Council representing the East 
Indian Railway and the North Western 
Railway for damages for the- conversion 
of certain csal, of which the plaintiffs 
claimed to be the proprietors. The other 
appeal relates to a suit brought by Deoji 
Shivji & Co. against the Secretary of State, 
representing the EastIndian Railway and the 
Bengal and North Western Railway Company 
in the above-mentionedCourt in which a claim 
of a similar nature was made in respect of 
certain coal which the plaintiffs alleged had 
been sold by the Railway Administration in 
a manner which was illegal, irregular and 
ultra vires. 

The Small Cause Court Judge dismissed 
both suits with coste. | 
| The plaintiffs in both. suits applied to 
the High Court under s. 25 of the Pro- 
vincial Small Causes Courts Act for revi- 
sion. The applications were disposed of 
in one judgment, by which the High 
Court held that the plaintiffs in both suits 
were entitled to succeed and decreed the 
suits for the amounts claimed with casts. 
Leave to appeal to His Majesty in Council 
was granted tothe Secretary of State and 
the Bengal and North Western Railway 
Oo., Ltd., for although the amount claimed 
in each suit was small, the learned Judges 
of the High Court held that the cases were 
fit for appeal under s. 109 (c) of Act V of 
—‘*See 151 Ind. Cas. 995—[ Bd] TT 
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1908, as substantial questions of law were 
involved. oe 
The plaintiffs in the two suits were not 
represented at the hearing of ths appeals 
before their Lordships. 
The same important question arose in 
both cases, and related to ss. 55 and 56 
of the Indian Railways Act (IK of 1890). 
They are as follows:— i 
“53.— (1) If a person fails to pay on demand 
made by or on behalf ofa railway administration 
any rate, terminal or other charge due from him 
in respect of any animals or goods, the railway 
administration may detain the whole or any of the 


animals or goods or, if they have been removed- 


from the railway, any other animals or goods of 
such person then being in or thereafter coming 
into its pogsession. 

(2) When any animals or goods have been de- 
tained under sub-section (1), the railway adminis- 
tration may sell by public auction, in the case of 
perishable goods at once, and inthe case of other 
goods or o 
fifteen days’ notice of the intended auction, 
published in one or more of the local newspapers, 
or, where there are no such newspapers, in such 
manner as the Governor-General-in-Oouncil may 
prescribe, sufficient of such animals or goods to 
produce a sum equal to the charge, and all 
expenses of such detention, notice and sale, in- 
cluding in the case of animals, the expenses of 
the jeding, watering and tending thereof, 


“(4) a if ce 


“56—(1) When any animals or goods have come 
into the possession of a railway : administra- 
tion for carriage or otherwise and are not claimed 
by the owner or other person appearing to the 
railway administration to be entitled thereto, the 
railway administration shall, if such owner or 
person is known, cause a notice to be served upon 
n requiring him to remove the animals or 
goods, 

“(2) If such owneror person is not known, or the 
notice cannot be served upon him, or he does not 
comply with the requisition in the notice, the 
railway administration may, within a reasonable 
time, subject to the provisions of any other enact- 
ment for the time being in force, sell the animals 
or goods as nearly as may be under the provisions 
of the last foregoing section, rendering the surplus, 
if any, ofthe proceeds of the sale to any person 
entitled thereto.” l 


In both suits the Secretary of State 
relied upon the provisions of the above- 


wt 


vee 


animals on the expiration of at least ` 


mentioned sections as protecting him from - 


any liability.in respect of the acts of 
which the plaintiffs complained. 

The learned Judges of the High Court 
in their judgment dealt with the applica- 
tions for revision upon the facts which 
were proved in the first of the above-men- 
tioned suits, stating that the facts in the 
two cases were Similar ia so far as they 
were matérial for their decision. 

Their Lordships propose to 


adopt the 
game Course. 
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The material facts in the first suit are as 
follows: — | p 

The plaintiffs are coal merchants carrying 
on business at Jharia. On March 8, 1929, 
Messrs. Villiers, Ltd., who were the manag- 
ing agents of Bagdiji Colliery, acting on 
behalf of the plaintiffs, consigned a wagon 
of coal to Sikri Brothers: the destination, 
described in the declaration note of the 
East. Indian Railway, was Doaba: this was 
a mistake. The wagon should have been 
sent to Adampur. The wagon of coal was 
received at Doaba on March 26, 1929, and 
it appears that on April 15, 1929, aletterin 
the following terms was sent by the Railway 
Company's Agent at Lahore to the con- 
signees, viz. Sikri Coal Merchants at 
Lahore:— 

Dear Sirs, 

“Please take notice that the following consignment 
of coal booked to your address is lying undeliver- 
_ ed at the station named below and that the whsr- 

fage is due the Railway on it up-to-date, You are 
now giventhis final notice and warning that if 
within 15 daysfrom date the consignment of coal 
is not taken delivery of and coal removed from 
Railway premises on payment of full wharfage 
and all other charges due, we reserve to our- 
selves the right totake civil action against you 
for recovery of all charges including wharfage. 

the consignment is not removed within 15 
days from date, it will be sold by public auction 
under ss. 55 and 56 of the Indian Railways Act 
(TX of 1890), at your risk. The coal is being ad- 
vertised for sale.” 


Invoice No. 1. 
Station from Pathar- 


Railway receipt No. 


27940. 


l Station to Doaba. 
Weight in tons 2] 
ewts. 13, Dated March 18, 1929. 
Coal Wagon No 14714 Railway freight Rs. 342-3”. 


On April 22, a letter was sent to the 
consignors, Messrs. Villiers, Ltd, at the 
Bagdiji Colliery, asking for instructions re- 
garding the disposal of the coal, and stat- 
ing that if delivery was not effected within 
a week of the receipt of the letter and all 
charges due thereon paid, arrangements 
would be made to dispose of the same 
under ss. 55 and 56 of the Indian Railways 
Act (IX of 1890.) 

On April 26,1929, Messrs. Villiers, Ltd., 
sent tothe plaintiffs a copy ofthe letter 
which they had received from the Railway 
Company and asked for instructions. 

On the same date Messrs. Deoji Shivji & 
Co., the plaintiffs in the second suit, wrote 
to the Railway Company's agent at Lahore 
the following letter: 


“P, O, Jharia, 
(Manbhum) 
Dated April 26, 1929, 
Devji Shivji and Oo., Colliery Agents. 


Pd 
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Best Bengal Coal Suppliers and Contractors. 

The Agent, North Western Railway, Lahore. 
Dear Sir, 

‘Pathardihi to Doaba Bagdigi Slack Wagon No, 
14714 Con-Sikri Bros, 

“With reference to your letter No. 208-P-CO-99 
of the 15th inst. to Messrs. Sikri‘Bros. Lahore, 
please note that the wagon was misdespatched to 
Doabs and hence we had to hand over the R-R to 
Messrs. Punjab United Ooal Oo., who state that on 
decount of heavy wharfage occurred they could not 
take delivery. 

We shallthank you if you will please instract the 
Station Master, Doaba, to deliver the consignment 
free of wharfageso that the delivery may be effected 
and thanking you in anticipation. 

Yours faithfully, 
o. Deoji Shivji and Co.". 

Negotiations by the Panjab United Coal 
Company for delivery freeof wharfage 
charges came to nothing. 

There was no local newspaper at Doaba, 
soon June 27, 1929, there was inserted in 
the Civil and Military Gazette which was 
published at Lahore a notice in the follow- 
ing terms:— 

“NORTH WESTERN RAILWAY. 
SALE OF UNOLAIMED PROPERTY. 

Notice is hereby given that unless the under- 
mentioned consignments lying undelivered are 
removed on payments of all charges due before 
July 16, 1929, they will be sold by public auction 
and the sale proceeds disposed of in terms of sy, 55 
and 55 of the Indian Railways Act (IX of 1890)” 


Then followed a list of 21 consignments 
which had been sent from various stations 
to other stations; giving in each case the 
numbers of the invoice and the Railway 
Receipt, the date, the number of the 
wagon, the names of the sender and of the 
consignee. 

The consignment in question was one 
of the item: the information relating 
thereto was that it had been sent from 
Pathardih to Doaba by Villiers Oo. to Sikri 
Brothers on March 18, 1929: the numbers 
of the invoice, Railway Receipt and the 
wagon were given. 

It isto be noted that in the above- - 
mentioned notice there was no information 
given astothe nature of the consignments, 
or of the time or place cf the public auc- 
tion referred to in the notice. It appears 
that the notice of the proposed sale was 
proclaimed locally at Doaba anda copy 
thereof was posted on the Station Notice 
Board. 


Delivery of the wagon of coal was not 
taken, and the Station Master at Doaba 
under instructions from the Chief Com- 
mercial Manager of the Railway Company 
endeavoured to sell the coal for a sum 
which would be at least sufficient to cover 
the freight charges due on the consign - 


~ 
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ment. The result ofthe station master’s 
efforts was that the highest offer for the 
coal was Rs. 40, which ths abovementioned 
manager refusedto accept. The station 
mater was then directed by the manager to 
send the wagon to Mogalpura: this was 
done and the wagon arrived at Mogalpura 
about August 18, 1929. At Mogalpura 
there was "a sale proclamation”, as it was 
called, in the bazaar and notice of the pro- 
posed’ sale was placed on the notice 
board at the station. Certain persons 
made offers to the station master 
at Mogalpura and eventually the sum of 
Rs. 205, which was the highest offer, was 
accepted by the Chief Commercial Manager 
of the Railway Company and the coal was 
sold for that price. - ; 
Notice of the sale was sent by the Rail- 
way Company to Messrs. Villiers, Ltd. in a 
letter dated September 15, 1930, in the fol- 
lowing ae 
The Manager, 
Messrs. Villiers, Limited, 
Bagdigi Colliery, Post 
J haria, 
Pathardihito Doaba Jun (?) 
No. one of Doe WE. No. gene 
i avin een so 
Re ae here oe 1170-40 is still due to the 
Railway on account of freight, wharfage and adver- 
tisement charges, vide details below :— 








| Big 
a E 
Loss in freight á a 123 4 0 
Whartags s “1044 0 0 
Advertisement charges 0 0 
Total ae 1,170 4 0 


— 





wn eee 


This is toadvise you that I am agreeable, strict- 
ly without prejudice to our claim for the entire 
amount, to forego amount of wharfage and shall look 
to you to make good the loss in freight Rs, 123-4-0 
and the out-of-pocket advertisement cost, viz., Rs, 3. 
(Total Rs. lite T the consignee do not pay. 

e acknowledge. 
EA Yours faithfully, 


PETETLLLETTELTLTT TELETELE] 


8d. < 
Oe Distt. re Manager, Coal. 


Messrs. Villers, Ltd., paid the sum of 
Rs. 126-4-0 to the Railway Company, and 
subsequently,recovered the amount so paid 
from the plaintiffs. That sum was an item 
in the total amount claimed by the plain- 
tiffs against the Secretary of State, viz.: 
Rs. 256-13-6 as damages for the alleged 
wrongfull conversion of the coal by the 
Railway Company. 

Ts was contended on behalf of the appel- 
lant, the Secretary of State, that the above- 
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mentioned acts of the Railway Company 
constituted a compliance with the provisions 
of ss. 55 and 56 of the Indian Railways Act 
and that consequently the Railway Company 
was not liable to the plaintiffs for any com- 
pensation or damages in respect of the sale 
of the coal. l ; 

This was the only point raised for their 
Lordships’ consideration. It was argued 
that as there was no local newspaper 
at Doaba or Moghalpura, and as the 
Governor-General-in-Council had not pres- 
cribed any manner for the publication of 
the notice referred toin s. 55, the Railway 
Company had taken all such steps as could 
reasonably be required to give notice of the 
intended sale by public auction. It is not 
necessary to consider that part of the case 
in any detail, for in their Lordships’ opinion 
the first question to be considered and de- 
cided is whether there was in fact any pub- 
lic auction of the coal. It was contended 
on behalf of the Secretary of State that 
there was such a public auction. 

In their Lordships’ opinion it is clear that 
whether the right of the Railway Company 
to sell the coal arose by reason of s. 55 (2) 
or by reason of s. 56 (2) the sale should have 
been by public auction and in no other way. 
It is true that ins. 56 (2) itis provided that 
the Railway Company is to “sell the goods 
as nearly as may be under the provisions of 
the last foregoing section,” but no sug- 
gestion has been made that there were any 
facts in this case which would prevent the 
Railway Company from selling by means of 
a public auction in the event of the Oompany 
putting in force the right to sell given to the 
Railway Company by s. 56 (2). 

There is no definition in the Act of the 
words “public auction” aud their Lordships 
ure of opinion that there can be no doubt 
that they must bear tha meaning which is 
ordinarily given to them in the English 
language. 

The words mean a public sale at which 
each bidder offers an increase upon the 
price offered by the preceding bidder, the 
article put up being sold to the highest 
bidder. 

This involves the auction being held in 
public, all members of the public having a 
right to attend, and a valuable element 
being the competition between the persons 
who are openly bidding for the subject- 
matter of the sale. This is of importance not 
only to the Railway Company but also to 
the owner of the goods, the competition 
being calculated to produce the highest 
price, 


°. 
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Their Lordships are of opinin that in this 
case there was no public auction of the coal 
In question. 

Notice of the intended sale was given in 
the manner already mentioned, by pro- 
clamation and notice on the board at. the 
station, and some offers were sent to the 
Station Master at Moghalpura which were 
forwarded by him to his superior officer who 
directed .him to accept tke offer of Rs. 205 
which was in fact the highest. 

But there was no public auction in the 
ordinary meaning of the words: there was 
no sale in public, there was no opportunity 
for competitive bidding: in fact, what was 
done bore no resemblance to a “public 
auction”. . 

This conclusion is sufficient to dispose of 
the appeal, forthe Reilway Company did 
not sell the coal in the manner prescribed by 
the above-mentioned sections, and therefore, 


the Railway Company cannot rely on the 


protecticn given by the Act. 

As already stated, the question of the 
sufficiency of the notice was referred to 
in the course of the argument, and while 
their Lordships in view of the conclusion 
already mentioned do not consider it neces- 
sary to give any decision on that part 
of the case, they are of opinion that it 
is difficult to see how a notice of an 
intention to sell at a public auction can be 
sufficient or effective, unless it specifies 
the time and place of the proposed public 
auction, the nature of the goods intended 
to be sold and all other particulars neces- 
sary to enable the members of the public 
to appreciate what if is which it is in- 
tended to put up for sale at the public 
auction. 

Their Lordships were informed that the 
facts relating to the second appeal were 
not exactly the same as in the first appeal, 
but that they were similar to those in the 
first appeal in all material respects, and 
that the decision in respect of the first 
would govern the second appeal. Their 
Lordships, therefore, are oppinion, that 
the two appeals should be dismissed and 


they humbly advise His Majesty accordingly. 
D. Appeals dismissed, 
Solicitors for the Appellant.—The 
India Office. 
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PRIVY COUNCIL 
Appeal from the Patna High Court 
November 19, 1937 
Lorp A LNESS, SIR LANCELOT SANDERSON 
AND Sie GBORGE LOWNDES 
Tus SECRETARY or STATE— APPELLANT 
versus 
Tas KUCHW AR LIME anp STONE 


Co., Ltd.— RegponpEents 

Lease — Construction — Quarry lease— Covenant 
against assignment— Lessee transferring subject to 
sanction—Transferee to work as agent and for profits, 
meanwhile — Sub-lease, if created — Transfer not 
registered—Validity — Forfeiture if can be had— 
Damages—Claim for, abandoned—It need not be given 
—Plea, necessitating evidence not raised—If can be 
allowed before Privy Council—Appeal—New plea— 
Registration Act “XVI of 108), ss. 17, 49. 

The Government granted quarrying lease to the 
company for termsof 20 years. The covenant against 
assignment provided that neither the lessee company 
nor any personclaiming through or under it should 
assign the lease or transfer any right or interest 
thereunder, or underlet the whole or any portion of 
the premises comprised in such lease without the 
assent of the Board of Revenue of Bihar and Orissa 
first being obtained, and that the penalty for infrac- 
tion of this condition should be the forfeiture of the 
lease. The company went into liquidation, and 
it through its liquidators, contracted with one 
B, for the saleto him of the leasehold rights under 
both leases but subject to the sanction of the Board 
of Revenue: the agreement to stand cancelled if such 
sanction was not obtained. It was also provided that 
in the meantime B should act asthe agent for the 
company in respect of the lease-hold rights in the 
quarries; that he should pay to the company the 
royalties and any other sums payable by it to the 
Government ; and that he should be entitled to work 
the quarries for his own profit. The Government 
refused the sanction and forfeited the lease, on the 
ground that the company, in contravention of the 
terms of lease, had assigned the lease by creaiting a 
sub-lease in favour of B : 

Held, (i) that there was nothing in the agreement 
which created a relation of landlord and tenant 
between the parties. B was tobe appointed the local 
agent of the company and his right to work the 
quarries was dependent on his accepting this position; 
it was not unusual to have anagency coupled with an 
interest, and this was the real effect of the agreement 
in the present case. There was, however, nothing in the 
document to suggest thet the interest which B took 
wasthat of a sub-lease. Horsey Estate, Limited v. 
Steiger (1), relied on. [p. 145, col. 2.] 

(ia: that it was, however, clear that pending the 
completion of the proposed sale, the agreement pur- 
ported to invest B with a definite interest in the 
quarries. He wasentitled under it to dig the stone, 
convert it and sell the resultant product on his own 
account and this, if it was an effective transfer, would 
be a breach of the covenants inthe leases to the com- 
pany and would entitle the Government to forfeit 
them. But being an interest created in an immov- 
able property of more than Rs. 100, the document was 
compulsorily registrable under s. 17 of the Registra- 
tion Act and not having been registered had not 
affected the property under s. 49 of that Act. The con- 
tention that the value was less than Ra. 100, not having 
been raised before Courts in India, it could notbe 
raised before the Privy Council. Even then, there 
was little doubt that it could not have been seriously 
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disputed in India that the value of the concession was 
worth more than Rs 100; fp. 415, col 2: p. 448, col. 1.1 

(iii) that the claim for damages having been aban- 
doned, no question regarding if could be raised; 

(iv) that the plea of the Government, that thesuit 
could not be maintained by the company, it nol being 
in possession at the time of forfeiture, depended upon 
facts requiring evidence. But such plea not having 
been raised in trial Court and the High Gourt holding 
that the question, depending as it obviously did upon 
facts for which evidencs would be necessary, was not 
open beforethem, it could not be raised in appeal 
before the Privy Council. 

Messrs. Fergus D. Morton, K. C. and 
W. Wallach. for the Appellants. 

Messrs. L. P. E Pugh, K.C., T.F. R. 
MeDonnell and B Basu, for the Respond- 
ents. 

Sir George Lowndes.—The principal 
question in this appeal is whether two 
yuarrying leases granted by the appellant 
.othe respondents have been forfeited by 
reason of the breach ofa convenant con- 
tained in each against assignment. 

The quarry lands were situated in the 
Shahabad District of the then Province of 
Bihar and Orissa; the leases were dated 
April 1,1928, and were for termsof 20 
years. The covenant against assignment 
was in similar termsin each, and provided 
that neither the lessee (the respondent 
company) nor any person claiming through 
or underit should assign the lease or 
transfer any right or interest thereunder, or 
underlet the whole or any portion of the 
premises comprised in such lease without 
the assent of the Board of Revenue of 
Bihar and Orissa first being obtained, and 
that the penalty for infraction of this con- 
dition should be the forfeiture of the lease. 

In January, 1933, the respondent company 
went into liquidation, and on September 
39 of that year the comprny, through its 
liquidators, contracted with one, Subodh 
Gopal Bose for the sale to him of the lease- 
hold rights under both leases for the sum 
of Rs. 6,000 but subject to the sanction 
of the Board of Revenue: the agreement 
to stand cancelled if such sanction was 
not obtained. It was also provided that in 
the meantime Bose should act as the agent 
for the respondents in respect of the lease- 
hold rights in the quarries; that he should 
pay tothe company the royalties and any 
other sums payable by it tothe Govern- 
ment; and that he should be entitled to 
work the quarries for his own profit. 

The contract was in writing but was not 
registered. Clauses 4, 6,7, 8 and 9 upon 
which the question stated above mainly 
depends were as follows :— _ 

“4. Itis stipulated in the leases in respect of the 
lands set out in the schedule that the lessees shall 
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not assign the letses or transfer any right or.interest 
thereunder without the assent of the Board of 
Revenue first obtained. The vendors shall apply for 
such assent, but shall not, in any way, be responsi- 
ble and this agreement for transfer of the vendors’ 
leasehold right to the lands set out in the schedule 
hereto shall stand cancelled if such assent be not 
given bythe said Board of Revenue 

6. The purchaser shall be appointed local agent 
of the vendors in respect of the leasedhold right 
of-the vendors tothe lands set out in the schedule- 
hereto and continue to act as such until the 
transfer of the leasehold right be effected or until 
it is finally decided that such transfer cannot he 
made on and after the purchaser's furnishing 
guanantee tothe vendors of regular payment of all 
royalties and other dues on despatches from the 
Murli Centre or otherwise in respect of the lands 
set out in the schedale hereto and on and after hig- 


depositing withthe Liquidators a sum of Rs.4,000 . . 


(Rupees four thousand) in cash by way of security 
for such payment, such deposit bearing interest at 
the rate of five per cent. per annum from the date 
of deposit till the transfer of the said leasehold 
rights or final decision thatthe leases should not 
be trausferred. 

. 7. Subject to the purchaser's furnishing guarantee 
and depositing the said sum of Rs. 4,000(Rupees 
four thousand) as aforesaid, the purchaser shall be 
at liberty to quarry, burn, manufacture and sell lime 
and stone from the said lands on his own account 
without being liable to the vendorsfor any of the 
profit or loss thereof. 

8. Duringthe term of his 
chager shall :— 

“(a) submit to the vendors plans and details of 
working and monthly statement of account relating 
to quarrying, despatching and gelling lime and stone 
from the said lands and regularly pay to the ven- 
dors the royalties and other dues, if any, payable 
to Government. | 

(b) bear and pay all expenses of working the 
quarries, manufacturing, despatching and selling 
lime and stone and of otherwise using the said 
Jands and shall perform and observe the covenants 
and conditions contained inthe said leases under 
which the said lands are held. 

(c) indemnify the vendors against any loss of 
damage which the vendors may sustain by reason 
of the purchaser’s working the quarries or burning, 
manufacturing, despatching and selling lime and 
stone from the said lands or Murli Centre. 

Lf the purchaser do not take any appointment 
as local agent of the vendors as providedin cl. 6 
aforesaid; he shall not do any work in the quarries 
ofthe lands set out in the schedule or burn or 
manufacture lime thereon nor despatch lime and- 
stone from the said Murli Centre until the transfer 
of the said leases has been accomplished.” 

Bose entered into possession of and work- 
ed the quarries upon the terms of 
this agreement but the Board of Re-. 
venue refused their assent to the sale, 
andon July 18, 1934, they declared the 
leases to be forfeited on the ground that 
the respondent company had transferred 
or sub-let the rights and interests under 
the lease to Bose in breach of the covenants 
above referred to. l 

On September 24, the respondent com- 
pany instituted the suit out of which the 


appeal arises, in the Court of the Sub. 


local agency the pur- 
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ordinate Judge of Shahabad claiming a 
declaration that the leases had not been 
validly forfeited, an injunction and 
Rs. 11,000 damages. 

A written statement of defence was put 
in by the appellant justifying the for- 
feiture, and the case went to trial before 
the Subordinate Judge upon the following 
two issues only— 

“J. Whether the plaintif has under the terms 
of the indenture dated April 1, 1928, forfeited the 
lease by reason of the transaction between the plain- 
tiff and Subodh Gopal Bose under the indenture 
dated September 30, 1933. 
~ “2. Is the plaintiff entitled to any damage? If 
so, what amount ?” 

The Suborninate Judge delivered his 
judgment on March 7, 1936. He held that 
the agreement of September 30, 1933, 
though purporting to appoint Bose to work 
the quarries as agent of the respondent 
company, was in substance and reality a 
sub-lease to him of the quarrying righvs, 
and being without the consent of the 
Board of Revenue, was in breach of the 
_ covenants contrained in the leases, and 
that they had therefore been forfeited. He 
accordingly passed a decree dismissing the 
suit with costs. 

The respondent company appealed to 
the High Court at Patna. The appeal 
was heard by Khaju Mohammad Noor and 
Varma, JJ. who delivered their judgment 
on February 7, 1936. On the question of 
forfeitare the learned Judges disagreed 
with the Subordinate Judge, holding that 
the agreement with Bose cid not amount 
to either asub-lease or a transfer within 
the covenants in question. They were also 
of opinion that if the agreement could be 
so construed, it would be void for want 
of registration. They accordingly allowed 
the appeal and granted the respondent 
company the declaration and injunction 
which it claimed. ‘They also dealt with the 
question of damages to which their Lord- 
ships will revert later on in this judgment. 
“From this decision the Secretary of State 
appeals to His Majesty in Council seeking 
to reinstate the decree of the Subordinate 
Judge for the dismissal of the suit. 

Before the Board a preliminary point 
was taken by the appellant that the suit 
was not maintainable on the ground that 
the respondent company was out of pos- 
session at the date of tiling their plaint. This 
question had not been raised in the trial 
Court and the High Court held that’ the 
question, depending as it obviously did 
‘upon facts for which evidence would be 
necessary, Was not open beforethem. On 
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this their Lordships are in full agreement 
with the High Court and have not deemed 
it necessary to hear the respondents’ Coun- 
sel with respect to it. 

The main contention for the appellant 
has been that the agreement was in 
reality a sub-lease to Bose. Tae High 
Court coming to the contrary conclusion, 
had relied on the judgment of Lord 
Russell C. J. in the case of Horsey Estate, 
Limited v. Steiger (l) and their Lordships 
think that the passage cited by the learned 
Judges is directly in joint. Taere is, in 
their opinion, nothing in the agreement which 
points to a relation of landlord and tenant 
between the parties. Bose was to be ap- 
pointed the local agent of the respondent 
company and his rigut to work the quar- 
ries was dependent on his accepting this 
position. The Subordinate Judge thought 
the agency was a mere Cloak to disguise 
asub-tenancy, hut their Lordship do not 
think that it should be so regarded. There 
may have been many ways in which Bose 
could have served tue Company as their 
agent, e. g. in respect of the care of 
buildings, plant, material, etc. No doubt 
he was not to be their agent in working 
the stone and manufacturing the lime and 
selling it, all of which was to be done 
on his own account and at his own risk. 
But it is not unusual to have an agency 
coupled with an interest and their uord- 
ships think that this was the real effect of the 
agreement in the present case. Tuere is, 
however, nothing in the document to sug- 
gest that the interest which Bose took 
was that of asub-lessee. For these reasons 


their Lordships agree with tue learned 
Judges of the High Court that there 
was no sub-letting by the respondent 


company. 

Their Lordships are, however, unable to 
agree with the High Court in their view 
that “the transaction does not umount to 
a transfer of any interest in the leasehold 
property.” ‘ney think it clear that pend- 
ing the completion of the proposed sale the 
agreement purported to invest Bose with a 
definite interest in the quarries. He was en- 
titled under it todig tne stone, convert it 
and sell the resultant product on his own 
account and this, in their Lordships’ opi- 
nion, if it was an elfective transfer, would 


‘be a breach of the covenants in tne leases to 


the company and would entitie ine appellant 
to forfeit them. The only question their 
Lordships think is whether iv was an 
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effective transfer. ‘The judgment of the 
High Court continues, after the sentence 
quoted above, ‘‘assuming that it does, it is 
inoperative for want of registration of the 
document. Being an interest created in 
‘an immovable property of more than 
Rs. 100, the document was compulsorily 
registrable under s. 17 of the Indian Re- 
gistraiion Act and not having been regis- 
‘tered has not affected the property under 
s. 49 of that Act.” Reading this sentence 
‘as meaning that the interest transferred 
‘was of the value of more than Rs. 100 
as their Lordships think they must do, and 
assuming it to be correct, Coungel for the 
appellant does not dispute the accuracy 
of the dictum, nor does he contend that 
if it was merely an attempted but wholly 
ineffective transfer, there would,be a breach 
of the covenants. His only answer is thut 
there is no proof that the interest was, in 
fact, of the value of more than Rs. 100, 
and if not, registration would be unneces- 
sary and the transfer would be effective. 
‘heir Lordships do: not think that it is 
open now to be appellant to raise this 
‘objection. There was no contention before 
the Subordinate Judge as to re- 
gistration or as to the value of the 
intetest transferred. But it would 
clearly have been open to the appel- 
lant to take the point before the High 
Court if the value had really been in 
‘doubt. The High Court seem to have 
assumed that the value was over Rs. 100, 
but no protest or objection was made 
on the Secretary of States behalf either 
to the Court orin the application for leave 
to appeal from their judgment. Nor in- 
deed is the point raised in the appel- 
lant’s printed case before the Board. If 
there had been any substance in the ob- 
jection, the value could obviously have been 
determined either by the High Court or by 
a reference back to the Subordinate Judge. 
But their Lordships have little doubt that it 
cannot have heen seriously disputed in 
India that the value of the concession 


was worth more than Rs. 100. The ap- 
pellant’s contention is obviously one de- 
pendent upon proof of facts, and not 


merely a question of law, and their Lord- 
ships must hold, therefore, that it is not 
now open to him. 

Ib only remains to deal with the question 
of damages. As already stated, the respon- 
dent company by their plaint claimed 
Rs. 11,000 damages and at the trial an 
issue was raised as to this in the ordinary 
iorm. In the judgment of the Subordinate 
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Judge the issue is dealt with ia the fol- 


lowing words: — ; 

“In view of my findingson the issue No. 1 the 
plaintiff is not entitled to any damage or to any. 
other relief inthe suit. In fact no evidenceon the 
question of damage was adduced on behalf of the . | 
plaintiff.” < 

The High Court nevertheless affirmed 


the respondent company’s right to damages _ ; 


and ordered the amount to be ascertained 
by further proceedings in the lower 
Court; the judgment contains the following 


passage: — K 
“The next question urged by the learned Govern- - 


ment Pleader was that the plaintiff was not entitledto `- 


any damages for interference with the leases as it 
had abandoned the claim for them. I do not find 
any abandonment. In fact an issue about the 
damages was raised, but no evidence was given as 
parties very rightly wanted the determination of 
the main issue. When dealing withthe question 
of damages, the learned Subordinate Judge has . 
stated that the plaintiff adduced no evidence.. The 
remark is not justified. Both parties seem to have 
agreed that no oral evidence should be adduced 
and the case should be decided on the pleadings and 
documents.” 

Their Lordships can find no justification 
for this conclusion or for the learned Judge's 
critictism of the Subordinate Judge. The - 
order sheet of the proceedings in the 
trial Court is on the record of the appeal 
and it contains nothing to suggest that 
the trial of the issue as to damages was 
postponed, or that there was any agreement 
between the parties to that effect. Nor can 
Counsel for the respondent company throw 
any further light on the matter. In their 
Lordships’ opinion the proper inference is 
that the claim for damages was abandoned, 
and they think that the decision of the 
High Court on this point was erroneous. 

For the reasons given above their 
Lordships think that the decree of the High 
Court dated February 7, 1936, should be 
affirmed only in so far as it granted 
the respondent company the declaration 
and injunction prayed in the plaint 
and that the claim for damages should be 
disallowed. In their Lordships’ opinion 
the respondent company was entitled to 
its costs against the appellant in the first 
Court and to half its costs in the appeal 
to the High Court, and the appellant to 
half his cost8 before the Board against the 
respondent company they will be set off 
in the usual way. l 

Their Lordships will humbly advise His 
Majesty to this effect. 

D. 
Solicitors 
India Office. 

Solicitors fur the Respondents.—Messrs, 
Sanderson, Lee & Co. 


Decree affirmed. 


for the Appellunt.—The 
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‘PESHAWAR JUDICIAL COMMIS- 
SIONER’'S COURT. 
Civil Revision Petition No. 45 of 1937 
October 22, 1937 
ALMOND, J.C. 
 GOPI CHAND DUNI CHAND—PLAINTIFE— 
PETITIONER 
versus 
ZAMAN KHAN AND ANGOTHER— DERENDANTS 
' — RESPONDENTS 
Registration Act (XVI of 1808), s. 17—Transfer of 
property in liew of dower—Dower fixed in terms of 
property itself—Deed, if requires registration, when 


=: worth of property is more than Rs. 100. 


No registration is required for a deed of transfer 
in lieu of dower which is fixed at less than Rs, 100, 
but where the doweris fixed not in terms of money 
but in property itself, the deed transferring such 
immovable property, which is worth more than 
Rs. 100, requires registration, even if the deed is 
stamped with a stamp of one rupee only. 

C. R. Pet. from an order of the Additional 
Judge, Peshawar, dated November 2, 1936. 

Mr. L. Krishan Chandar, for the Peti- 
tioner. - i 

Mr. P. Raghu Nath, for the Respondents. 

Order — In this case Gopichand sued for 
a declaration that the house in suit was 
the sole property of defendant No. 1 Zaman- 
khan, and was liable to attachment and 
sale in execution of his decree. Musammat 
Shan Bibi was made defendant No. 2 and 
it was the defendants’ case that the house 
had been transferred along with 26 kanals 
of land to Musammat Shan Bibi as dower 
by a deed executed on May 17, 1932. That 
deed was execuled on a paper stamped 
with one rupee stamp but was not registered. 
The trial Court dismissed the suit on the 
ground that the transfer by Zamankhan to 
his wife was a genuine transaction and that 
it had been made two years before the 
plaintiff brought his suit and therefore 
there was no evidence of any intent to 
defeat his creditor. On appeal the learned 
Additional Judge maintained the decree 
of the dismissal. He agreed that there was 
no intention on the part of the judgment- 
debtor to defeat his creditor and he decided 
two other points which were raised on 
appeal against the plaintiff. Those ques- 
tions were that the deed of dower was 
inadmissible in evidence because it was 
insufficiently stamped and also because it 
required registration. On the question of 


registration reliance owas placed on 
a case reported as Nur Muhammad 
v. Allah Wasat (1). The learned 


Additional Judge held that in view of the 
fact that the dower deed was stamped 


(1) 35 P L R 1915; 27 Ind. Oas. 562;A I R 1915 
Lah. 215 (2). 
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with a stamp of rupee one only, it indi? 
cated that the dower fixed was less than 
Rs. 100. 

Learned Counsel for the petitioner con- 
tends that the dower in this case was not 
fixed in money but was fixed as the pro- 
perty which has now been transferred to 
Musammat Shan Bibi. He points to para. 217 
of Mulle’s Muhammadan. Lawin which it 
is stated that dower is a sum of money or 
other property which the wife is entitled 
to receive from the husband in considera- 
tion cf the marriage. He does not dispute 
the fact that if the dower had actually been 
fixed asa sumof money less than Rs. 100 
and that property of greater value than 
Rs. 100 had been given in lieu cf that sum 
of money, then the document would not re- 
Quire registration, and it ison the ground 
that the case relied upon hy the learned 
Appellate Judge expressly stated that the 
dower fixed wasa sum of less than Rs, 100, 
that the distinguishes that case from the 
facts of the present case. In the published 
ruling referred to the following remarks 


OCCUr : 

“By this deed Khairu transferred half of his 
movable and immovable property in lieu of dower. 
The amount of dower is not specified in the deed, 
but it is referred to as hag mahr sharai which in- 
disputably is lessthan Rs 100.” 

In the deed, which is the subject of the 


. dispute in the present case, it is recited 


that the executor transfers to his wife the 
land and house in dower. It further recites 
that there was formerly an unstamped 
dower deed but that his wife was not 
satisfied with that and for that reasun a 
stamped deed wasexecuted Defendant No, 1 
was produced asa witness by the plaintiff 
and he said that tbis very land and house 
had been fixed as dower at the time of 
marriage. Munawar, the father of Musam- 
matShan Bibi was produced as a witness 
for the defendants. He also stated that this 
very land and house was fixed as dower. 
It is clear in these circumstances that it 
was the land and house now transferred 
which were fixed as dowerat the time of 
marriage. It is quite patent that that 
property was worth more than Rs. 100. 
Defendant Zamankhan admitted that the 
house was worth Rs. 160. The patwari who 
was produced in evidence stated that the 
average Value of the land transferred was 
Rs. 77-60 per kanal. The deed mentioned 
26 kanals of land and actually 2t kanals 
were transferred by the mutation. It ig 
clear, therefore, that the value of the pro- 
perly transferred was more than Rs. 100. 
The deed required registration under 
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s. 17 (i) (b), Registration Act, and under 
5. 49 of that Act, as it was not registered, it 
. did not affect any Immovable property com- 
prised in it. 

I accept this application and setting 
. aside the decree of the Courts below grant 
the plaintiff a declaration that the house 
in suit is the sole property of defendant 
Zamankhan and is not exempt from liabi- 
lity to attachment or sale by virtue of 
the dower deed. Plaintiff to have his costs 
against the defendants in all Courts. 

D. Application allowed. 





RANGOON HIGH COURT 
First Civil Appeal No. 124 of 1936 
March 10, 1937 
Roserts, C. J. AND LIBAOH, J. 
Musammat FATIMA BIBI—APPELLANT 
versus 
Mian EUSOOF SULAIMAN AHMED 
DAWOODJEE— RESPONDENT 
Muhammadan Law—Morriage—Option of puberty 
—Minor girl given in marriage by father—Option, if 
can be exercised—Haceptions. | 
Under the Muhammadan Law a minor girl 
. given in marriage by her father would not have 
what is known in Muhammadan Law as the option of 
puberty, but the marriage would be valid and bind- 
ing upon her. The only exception would arise where 
the father had acted fraudulently or negligently as 
it would if she were married to alunatic or the 
contract was to her manifest disadvantage, A mere 
disparity in age does not ordinarily constitute mani- 
fest disadvantage. In other communities tastes of 
the bride may be a most material factor, but in 
Muhammadan Law, it must not be taken into account. 
No doubt ifthe prospective bridegroom were diseas- 
' ed, or of weak intellect, or had some grave physical 
deformity, or if hie worldly position were such that 
the change from her father’s household to that of 
the bridegroom's would be one attended by material 
discomfort to her, all those factors might be taken 
into consideration. 


F.C. A. against the decree of the High 
Court, dated July 17, 1938, 

Mr. J. K. Munshi, for the Appellant. 

Mr. F. S. Doctor, for the Respondent. 

Roberts, C. J.—In this case the ap- 


pellant brought this action asa minor with ” 


her mother as her next friend, and her 
claim was that she was entitled to a dec- 
laration that she could repudiate her 
marriage with the respondent. It appears 
that the Parties were married in January 
1927, and there is some doubt as to the 
plaintifs age at the time, it being said on 
her behalf that she was only nine years 
old. Ibis said that when She attuined 
puberty in 1934 a cause of action arose 
entitling her to seb aside the marriage. 
This does not appear to be the case, since 
she was given in marriage by her father 
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and would not have, therefore, what is 
known in Muhammadan Law as the optidn 
of puberty, but the marriage would be 
valid and binding upon her. The only 
exception would arise where the father 
had acted fraudulently or negligently as 
it would if she were married to a lunatic 
or the contract was to her manifest dis- - 
advantage, 

We have to consider quite shortly what 
is manifest disadvantage, and we do not 
think that it can be said that a mere 
disparity in age ordinarily constitutes 
manifest disadvantzge. There is some doubt 
as to the exact age of the respondent, but 
putting the appellant’s age at the youug: 
est estimate and the respondent's age at 
the oldest estimate we still do not think 
that the disparity of age by itself consti- 
tutes a manifest disadvantage. We have 
not, as the learned trial Judge remarked, 
to consider the question `of the tastes of 
the bride. In other communities this may 
be a most material factor, but in Muham- 
madan Law, which we have to apply in this 
case, ib must not be taken into account nor 
allowed to influence the decision. No 
doubtif the prospective. bridegroom were 
diseased, or of weak intellect, or had some 
grave physical deformity, or if his worldly 
position was such that the change from 
her father’s household to that of tne bride- 
groom’s would be one attended by mate- 
rial discomfort to her, all those factors 
might be taken into consideration, but 
none of these things have been urged, and 
the only matter we have been asked to 
consider is one of disparity of age. By 
itself, that does not, in our opinion, consti- 
tute a ground for granting a declaration 
that this marriage can be repudiated by 
the appellant, and we agree with the obser- 
vations of the learned Judge in this behalf. 

Accordingly this appeal will be dis- 
missed. By consent the costs are fixed at 
Rs. 200. 


Leach, J.—I agree. 


D. Appeal dismissed. 


f 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 283 of 1937 
June 10, 1937 
Teg CHAND AND ABDUL RASHID, JJ. 
Musammat DHAPAN AND ANOTABR— 
DEFEN DANTS—APPELLANTS 
VETSUS 
SRI RAM— PLAINTIFF — RESPONDENT. 
Mortgage— Adverse possession—Mortgagee, when can 
be deemed to be in possession adversely to mortgagor. 
‘ In order todeprive the mortgagor of the property, 
the mortgagee must clearly evince his intention of 
holding the land adversely to the mortgagor and 
must do some act as a manifectation of that inten- 
tion to the knowledge of the mortgagor. 
But where the conduct of the mortgagee 
shows in unmistakable terms that he regarded 
himself asa mortgagee of the lend in dispute, and 
gave the impression that he was a mere mortgagee 
and not the owner of the land, he cannot alter the 
character of his original title nor can herelyon a 
possession adverse to the mortgagor, so as to deprive 
him ofhis right to redeem the property. Inder v., 
Agsa Singh (1), relied on, Jowahir v. Amar Chand 
(2), Jiwa Khan v, Lakhmi Chand (3) and Munna Lal 
v. Hamid Lal (4), distinguished. Ae 
S. C. A. from the decree of the District 
Judge, Karnal, dated December 8, 1936. 
Mr. Shamair Chand, for the Appellants. 
Mr. F'ayir Chand Mital, for the Respon- 


dent. 

Abdul Rashid, J.—The following 
pedigree table is necessary for the purposes 
of this appeal : 


JAMNA BRAHMIN 


Tirkha—Musammat = Ganeshi==J hanno. 
abho. 


| | 
Chhotu Moti. 


Musammat Dhapan==Niya- 
(defendant dar (defendant 
No. 1.) No, 2.) 


In the year 1890-91 Tota Jat gifted the 


land in dispute, comprising an area of 


8 bighas 13 biswas, in favour of Tirkha 
by way of charity. On October 20, 1898, 
Musammat Natho, the widow of Tirkha, 
mortgaged this land to Sri Ram plaintiff 
for Rs. 400 without possession. It was 
stipulated that, if the mortgagor failed to 
redeem the land within a period of five 
years, it would be considered to have been 
sold to Sri Ram for the sum of Rs. 400 and 
the interest due thereon. On February 4, 
1902, Musammat Natho made a report to 
the Patwari stating that she had sold the 
land in dispute to Sri Ram plaintiff for 
Rs. 637. This sum of Rs. 637 was made up 
of the old morigage debt of Rs. 400 and the 
interest due thereon. The parties appeared 
before the Revenue Officer on May 9, 1902, 
and Musammat Natho made a statement 
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that she had sold the land to Sri Ram for 
Rs, 637. Hira, her husband's brother, 
objected saying that Musammat Natho had 
not received any consideration. ` The 
Revenue Officer was Of the opinion that no 
mutation of sale could be sanctioned as 
the period of five years had not elapsed 
since the execution of the mortgage deed 
dated October 20, 1898. He, therefore, 
ordered that a mutation be entered in the 
name of Sri Ram as a mortgagee with 
possession on the statement of Musammat 
Natho, the mortgagor. 

On February 12, 1903, Hira, reversioner 
of Musammut Natho’s husband, instituted 
a suit against Sri Ram and Musammat 
Natho fora declaration that the mortgage- 
deed executed on October 20, 1898, in 
respect of which mutatien had been sanc- 
tioned on February 4, 1902, for Rs. 637, 
was without consideration and necessity 
and shall not affect his reversionary rights 
after the death of the mortgagor. In her 
written statement, Musammat Natho sup- 
ported Sri Ram by stating that the mort- 
gage was for consideration and necessity, 
and was binding on her and the rever- 
sioners of her husband. It was not stated 
in this written statement that she had sold 
the land in dispute to Sri Ram. A separate 
written statement was filed by Sri Ram 
on May 22, 1903. He stated that the 
mortgage was for consideration and neces- 
sity and was binding on Hira. He further 
alleged that the plaintiff was not entitled 
to any relief until he had repaid the entire 
mortgage debt, amounting to Rs. 637. Sri 
Ram made no allegation in his written 
statement that the land had been sold to 
him by Musammat Natho on February 4, 
1902. L. Behari Lal, Munsif, dismissed 
Hira’s suit on August 15, 1903, on the 
ground that the mortgage in dispute had 
been created by Musammat Natho for valid 
necessity. Musammat Natho died in 1905. 
The land was thereupon mutated in the 
name of Hira who was shown as the mort- 
gagor, Sri Ram being shown asthe mort- 
gagee. Hira died on December 20, 1918, 
and the land was mutated in the name 
of Musammat Dhapan, Chhotu and Moti. 
These three persons were shown as mort- 
gagors and Sri Ram was shown as mort- 
gagee in the revenue papers. Sri Ram 
continued to be shown as mortgagee of the 
land till November 24, 1933, when the 
present suit was instituted by him. It 
appears that the defendants had agreed to 
sel] the land in dispute to Harphul and 
Chhotu Jats for Rs, 2,700 in October 1933, 
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and this compelled the plaintiff to bring 
the present suit. The case of the plaintiff 
is that he purchased the land from Musam- 
mat Natho on February 4, 1902, and that 
he is the owner thereof. In the alter- 
native, it is pleaded by him that if the 
sale be treated as invalid, he has been 
holding the land adversely from Febru- 
ary 4, 1902, and has become the owner 
thereof by adverse possession. The trial 
Court dimissed the plaintiffs suit. On 
appeal the suit was decreed hy the lower 
Appellate Court. The defendants have 
preferred a second appeal to this Court. 

The sole question for consideration in 
this appeal is whether the plaintiff has 
been in adverse possession of the land in 
dispute from February 4, 1902. The facts 
alluded to above, show that originally he 
was a mortgagee of this land without 
possession. In 1902 Musammat Natho 
agreed to sell the land to him for the sum 
of Rs. 637 consisting of the said mortgage 
debt, and a report to that effect was made 
to the Revenue Authorities, but the Re- 
venue Officer refused to sanction mutation 
so far as the sale was concerned, and 
treated the transaction as a mortgage with 
possession for Rs. 637. From 1902 to 1933, 
Sri Ram, plaintiff, was shown as a mort- 
gagee with possession, and Musammat 
-Natho and later on the reversioners of her 
husband were throughout shown as the 
owners of the land in suit. The written 
statements put in by Musammat Natho 
and Sri Ram inthe suit brought by Hira 
show conclusively that Sri Ram submitted 
to the position assigned to him by the 
order of the Revenue Officer dated May 9, 
1402. He regarded himself not as an 
owner but merely a mortgagee in posses- 
sion. He did not lodge any appeal against 
the order of the Revenue Officer. He did 
not institute any suit to establish a sale in 
his favour. 

When Hira challenged the mortgage by 
means of a civil suit, Sri Ram didnot take 
up the position that the had purchased the 
land in 1902: he contented himself with 
pleading that Hira was not entitled to any 
relief until thesum of Rs. 637 had been 
paid tohim. It must be remembered that 
even though Hira only challenged the 
mortgage as being without consideration 
and necessity, the plaintiff could get that 
suit dismissed by pleading that there was 
no subsisting mortgage and that he had 
become the owner of the land in dispute 
on account of the sale having taken place 
in his favour in the year 1902. The con- 
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duct of Sri Ram from 1903 uptothe time 
of the institution of the present suit shows 
in unmistakable terms that he regarded 
himself as a mortgagee of the land in 
dispute, and gave the reversicners of Musam- 
mat Natho the impression that he was a 
mere mortgagee and not the owner of the 
land. 

It was held by a Division Bench of the 
Punjab Chief Court ‘in Indar v. Assa 
Singh (1) that a mortgagee, by conditional 
sale who isin possession of the property: 
cannot, by obtaining a decree in an illegal 
foreclosure proceeding or by asserting 
himself to be the proprietor and thereby 
obtaining mutation to that effect in his 
favour, alter the character of his original 
title, nor can he rely on a possession 
adverse tothe mortgagor to deprive him 
of his right to redeem the property. In 
order to deprive the mortgager of the 
property, the mortgagee must clearly evince 
his intention of holding the land adversely 
to the mortgagor and must do some act as 
a manifestation of that intention to the 
knowledge of the mortgagor. The conduct 
of Sri Ram from 1903 to 1833 not only 
does not manifest any intention of holding 
the land adversely to the mortgagor; on 
the other hand his entire conduct induced 
a belief in the mind of the mortgagor that 
he was merely holding it as a mortgagee. 
The learned Counsel for the respondent 
contended that as an oral sale had taken 
place in his client’s favour on February 4, 
1902, he entered into possession as an 
owner, and that, thereafter his proprietary 
possession would continue, unless there 
was an explicit agreement ‘between the 
parties that in future he would hold the 
land as a mortgagee. This argument in 
my opinion ignores entirely the attitude 
adopted by Sri Ram plaintiff in his litiga- 
tion with Hira in 1903. As mentioned 
already, it appears that after May 9, 1902, 
Sri Ram reconciled himself to the order 
made by the Revenue Officer, and regarded . 
himself as a mortgagee with possession, 
the mortgage debt being Rs. 637. 

Sri Ram appeared as a witness in the 
present case, and was compelled to admit 
during the course of cross-examination 
that at the time of the attestation of the 
different Jamabandis and the settlement 
records he was present. In the entries 
recorded therein he was shown as a mort- 
gagee of the land in dispute. He took no 
steps from the year 1903 upto the year 
1933 to get these entries rectified by hav- 

(1) 65 P R 1908; 90 P L R 1908; 113 P W R 1908, 
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ing himself entered as an owner of the 
land in dispute. 1t was only when Musam- 
mat Dhapan and Chhotu entered into an 
agreement to sell the land for Rs. 2,700 in 
favour of Harphul, Chhotu and Jage Ram 
that he tried to secure the land for him- 
self by posing as the owner. The learned 
Counsel for the respondent referred to a 
number of rulings, such as Jowahar v. Amar 
Chand (2), Jiwa Khan v. Lakhmi Chand 
(3) and Munna Lal v. Hamind Lal, 74 Ind. 
Cas. 39 (4). All these cases are, however, 
distinguishable as in these cases the posses- 
sion was obtained by the person claiming 
to be the owner in assertion of his pro- 
prietary rights and there was no sub- 
sequent conduct on his part showing that 
his rights fell short of full proprietary 
rights. In the persent case, even ifit be 
held that Sri Ram obtained possession of 
the land in dispute under an alleged oral 
sale by Musammat Natho, bis subsequent 
conduct is incompatible with his ownership. 

For the reasons given above, I would 
accept this appeal, set aside the judgment 
and decree of the learned District Judge 
and restore that of the trial Court dis- 
missing the suit. Having regard toall the 
circumstances of the case, 1 would leave 
ae parties to bear their own costs through- 
out. 

Tek Chand, J.—I agree. 


D. Appeal accepted. 
Ta 271P LR23:;; 93 Ind. Cas, 934; 8 Lah.L J 


sO 232 P L R 1911; 11 Ind. Cas. 429; 146PW R 
(4) 79 Ind. Oas. 39; AIR 1925 Lah. 53. 
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KRISHNAJI NILKANT PITKAR— 


PLAINTIFF—AppRLLAN?T 


VETSUS 
SECRETARY or STATH—ReEsponpent 

Practice—New plea — Question of law affecting 
validity of decree not expressly pleaded in pleadings— 
Question, when can be raised for first time in appeal— 
Government of India Act, 1919, (9 & 10 Geo. A Ch. 
101), ss. 30, 96-B (1)—S. 30, provisions of, are manda- 
tory—Ratlway employee — Dismissal at pleasure of 
Crown, tm spite of contract to contrary—Power of 
dismissal, if includes power to refuse to employ per- 
son accepting offer of employment. 

It has always been regarded as a healthy rule of 
practice that a party can sacceed only upon a definite 
plea set up in defence or in the plaint. But every 
variance between pleading and proof is not always 
fatal. The testis whether the other party would be 
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taken by surprise ifrelief were granted on the basis 
of the new point raised. The application of the rule 
has to be considered in connection with the other 
circumstances of the case. Courts have in some cases 
allowed questions of law affecting the validity of the 
decree to be raised for the first time in appeal on the 
supposition that the question could be raised upon the 
substance of the pleadings. Making allowance for 
the fact that the pleadings inthe mujfasil arein- 
artistically drawn up, that fact does not warrant the 
departure from the rule that a plaintiff must be held 
to the state of facts and equities alleged and pleaded 
by him or involved in or consistent therewith. That 
rule applies with equal force to the defendant. [p. 
453, col. 1.) 

Where a question of law affecting the validity ofa 
decree is not expressly pleaded in the pleadings, it 
can be allowed to be raised forthe first time in 
appeal, if the question can be raised upon the sub- 
stance of the pleadingsand is not inconsistent with it. 
Ananda Chandra v. Broja Lal Singh (2) and Nathu 
Piraji v. Ummedmal Gadumal (3), relied on. 
Secretary of State v, Yadavgir Dharamgir (1), dis- 
tinguished. [p, 453, col. 2.] 

The provisions of s. 30, Government of India Act, 
are mandatory and must be strictly complied with in 
order to constitute a valid contract which could be 
enforced againstthe Secretary of State. According 
to the provisions of the law and the rules in force, 
the contract must be by a dead executed on behalf of 
the Secretary of State and in his name by the proper 
authority. Secretary of State v. Yadavgir Dharamgtr 
(1), Municipal Corporation of Bombay v. Secretary of 
State (4) and Municipal Corporation of Bombay v. Sec- 
retary of State (5), relied on. |p. 453, col. 2; p. 454, col. 1.] 

A servant of the Orown serving in the Railway is 
liable to be dismissed at the will and pleasure of the 
Sovereign, notwithstanding a contract tothe contrary, 
unless the Crown has deprived itself of its preroga- 
tive in some way expressly recognized by law. The 
power to dismiss an employee at pleasure involves 
the power to refuse toemploy a person accepting an 
offer of employment. If the former can be claimed 
as one of the prerogatives of the Sovereign, it is 
logicalto assume that a similar protection can be 
claimed for breach of an agreement toemploy, for, 
the prerogative can be effectively set up immediate- 
ly upon acceptance of the offer of employment. It 
cannot be denied that dismissal without notice is 
tantamount to summary determination of the contract. 
It is difficult to distinguish that privilege to termin- 
atea contract of service at will from the refusal to 
accept service, for the latter involves in equal degree 
a summary determination of thecontract. The plea- 
sure of the Sovereign, if unrestricted by statute, can 
be expressed at any stage of the contract. [p. 454, 
cols. 1 & 2.) 

[English and Indian case-law referred to.] 

S. C. A. from the decision of the District 
Judge, Thana, in Appeal No. 84 of 1932. 

Messrs. N. H. C. Coyajee and M. N. Oka, 
for the Appellant. 

Mr. K. Mc I. Kemp, the Advocate- 
General and Mr. B. K. Desai, for the 


Respondent. 


Wassoodew, J.—The plaintif-appellant? 
who was a goods guard serving at Kalyan 
in the G. I. P. iailway, instituted this 
action against the Secretary of State for 
India in Council essentially to recover 
Rs. 1,873 as damages for breach of con- 
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tract to reemploy him implied in the 
Oommuniqué issued under the instructions 
of the Member of Commerce and Industry 
of the Government of India containing 
the terms of settlement of tke dispute 
then pending between the Railway 
Administration and its employees. The 
material facts are these. In the beginning 
of February 1930, there was a_ general 
strike of Railway employees which was 
joined by the plaintiff. Soon thereafter 
there were negotiations between the All- 
India Railwaymen’s Federation on behalf 
of the employees and the Member of 
Commerce and Industry. In those negotia- 
tions there was a settlement of the dispute 
and the terms of that settlement were embo- 
died in a Communiqué, the substance of 
which is as follows: 

“The Railway Administration will not refuse to 
take back into service any employee merely 
because he went on strike. Every employee who 
offers to return to duty on or before March 15, 
1930, will be allowed to do so provided that the 
post he held when he proceeded on strike has not 
been permanently filled and provided that he was 
not discharged for other reasons than the strike, 
A list will be maintained by the Agent, GQ. I.P. 
Railway, of all employees who offer to return to 
duty within the prescribed period and who are 
not able to do so by reason of the fact that the 
posts held by them have been permanently filled. 
Each employee whose name is on this list willbe 
offered the first refusal of employment in the 
same or in a corresponding position to that 
which he had held when he proceeded on strike, 
against vacancies which occur in the future on 
the Great Indian Peninsula Railway, Hast Indian 
Railway and North Western Railway. Any 
employee who declinee to accept the offer of em- 
ployment on the Great Indian Peninsula Railway 
will be removed from the list. Any employee who 
declines to accept an offer of employment on the 
North Western Railway or East Indian Railway 
will be transferred to a second list and will be offered 
appointment onthe Great Indian Peninsula Rail- 


way after all employeesonthe first list have been 
ofiered employment,” 


The plaintiff presented himself for duty 
before the expiry of the date prescribed in 
the said Communiqué, and his name was 
entered in the waiting list on tbe plea 
that his post had been permanently filled 
during his absence. The plaintiff alleged 
that he was entitled to be re-employed 
forthwith in terms of the offer asthe plea 
put fcrward was false and that as several 
outsiders were subsequently employed in 
vacancies that occurred, there was breach 
of contract entitling him to damages. It 
may be noted that after this suit was 
instituted, the plaintiff was re-employed 
by the Railway Administration as a guard 
in the O grade. Both the Courts below 
have held that the plaintiff's post was 
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permanently filled, and with that finding 
of fact we cannot interfere in second 
appeal, 

The learned trial Judge also found that 
there was nu breach of the terms of the 
offer inasmuch as the plsintiff was 81X- 
teenth in the waiting list, and the Rail- 
way Administration had. filled up (ifteen’ 
vacancies only. The District Judge in firat 
appeal did not agree with that finding 
and, for the reasons given by him, he came 
to. the conclusion that seventeen appoint- 
ments in all were made in contravention 
of the Communique and that eight others 
were not shown by the plaintiff as alleged 
to have been madein contravention of it. 
But he dismissed the plaintiff's claim on 
the ground that there was no contract 
enforceable against the Secretary of State 
upon which the plaintiff could sue by 
reacon of the provisions of s. 30, Govern- 
ment of India Act. 

There can be no doubt that the Com- 
muniquè referred to represented the terms 
of: the offer on behalf of the Railway to 
employ the person on strike and the pre- 
sentation of the plaintiff for duty con- 
stituted the acceptance of that offer. 
Therefore, prima facie, allthe inregredients 
of a completed contract are present in 
the case. 

The learned Counsel for the appellant 
has contended, first, that in the absence 
of a specific plea upon the question of the 
binding nature of the contract in the 
written defence of the Secretary of State, 
there was no justification for entertaining 
the objection in first appeal, as the learned 
District: Judge had done, and, secondly, 
that ‘as the refusal to employ the plaintiff 
in terms of the offer constituted breach of 
contract as held by the District Judge, 
the Secretary of State could net take 
shelter under the plea that the preroga- 
tive of the Crown relating to contracts of 
service protected his act in question, for, 
according to the learned Counsel, that 
prerogative is not absolute and in the 
present case limited by the rules framed 
by the Railway Board in virtue of the 
powers conferred on it under 8. 2, Railway 
Board Act IV of 1905, for the purposes of 
s. 47, Railways Act 

In support of his first contention the 
learned Counsel has relied upon the deci- 
sion in Secrctary of State v. Yadavgir 
Dharamyir (1). wherein this Gourt re- 
fused to consider the point based upon 


(1) 60 B 42; 160 Ind, Cas. 505; A IR 1936 Bom. 19 
37 Bom, L R 931; 8 RB 258. 
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s. 30, Government of India Act, which 
was raised for the first time in the Court 
of Appeal, in the absence of any definite 
pleading raised to the binding nature 
of the contract in aqnestien. Section 30 
(1) (2), Government of India Act pro- 
vides, that every contract made fon behalf 
and in the name of the Secretary of 
State in Council shall be executed by 
such person and in such manner as the 
Governor General in Council by resolution 
directs ‘or authorizes, and, if so executed 
may be enforced by or against the Seere- 
tary of State in Council. The absence of 
such a contract could legitimately have 
been pleaded in defence. The learned 
Advocate-General has argued that proper 
plea has been raised which was not the 
case in Secretary of State v. Yadavgir 
Dharamgir (1). According to the plead- 
ings the plaintiff in that case had alleged 
a definite agreement or compromise bet- 
ween himself and the Agent of the Secretary 
of State. The latter in the written defence 
had admitted that agreement and raised 
no question therein or at the trial as to its 
legality or binding force. It has always 
been regarded as a healthy rule of practice 
that a party can succeed only upon a defi- 
nite plea set up in defence or in the plaint. 
But every variance between pleading and 
proof is not always fatal. The test is 
whether the other party would be taken by 
surprise if relief were granted on the basis of 
the new point raised: See Ananda Chandra 
v. Broja Lal Singh (2). The application 
of the rule has to be considered in con- 
nection with the other circumstances of 
the case. Courts havein some cases allow- 
ed questions of law affecting the validity 
of the decree to be raised for the first time 
“in appeal on the supposition that the 
question could be raised upon the substance 
of the pleadings. Making allowance for 
the fact that the pleadings in the muffasil 
are inartistically drawn up, that fact does 
not warrant the departure from the rule 
that a plaintiff must be held to the state 
of facts. and equities alleged and pleaded 
by him or involved in or consistent there- 
with. That rule applies with equal force 
to the defendant. The following observa- 
tions in Nathu Piraji v. Umedmal Gadumal 
(3) are important. 


“A litigating .party can only succeed secundum 
allegata et probata, and the Courts should check 
the tendency of defeated litigants to evade their 


(2) 50 O 292; 74 Ind. Cas. 793; A I R 1923 Cal. 142; 
36 ULIH 


(3) 33 B 35; 1 Ind. Oas. 456; 10 Bom. L R 768. 
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defeat by devising a new case which was, never 
set up when it should have been set up. 

A Oourt of Appeal is not justified in exposing a 
party after he hae obtained bis decree to the brunt 
of a new attack of which he had never notice during 
the hearing of the suit.” 


That was a suit to obtain possession of 
certain land on the basis that it was the 
ancestral property of the plaintiff. . The 
written statement never contested the 
ownership of the plaintiff and the defence 
was based upon adverse possession. The 
question of title was for the first time 
raised in appeal which was not allowed to 
be done because it was not taken when-it 
might have been takenin defence. 

The present case is distinguishable on 
facts. The plaintiff alleged a definite con- 
tract which he said was enforceable against 
the Secretary of State. In the written 
statement, Ex. 10, with reference to that 
part of the plaint it was pleaded as fol- 
lows: 

“The defendant denies that the plaintiff ever had 
any legal right to be reinstated because of the 
Government Communiqué and furtner that the 
defendant had ever agreed to reinstate him un- 
conditionally or that the Communiqué of March 1, 
1930, gave plaintiff any legal claim of suit against 
the defendant or that any damage was caused to 


the plaintiff by any act of the defendant as alleged 
in the plaint.” 


There is no reference expressly to the 
provisions of s. 30, Government of India 
Act; but by necessary implication the 
defendant questioned the legality of the 
contract which was sought to be enforced 
against him. The rule of pleadings con- 
tained in O. VI, r. 8, Civil Procedure Code, 
relating to contracts is to the following 
effect: 

“Where a contract is alleged in any pleading, a 
bare denial of the same by the opposite party 
shall be construed only as a denial in fact of the 
express contract alleged or of the matters of fact 
from which the same may be implied, and not ag 


a denial of the legality or sufficiency in law of such 
contract.” 


Here, there being an express denial of 
the legality or sufficiency in law of the 
contract, there is in substance a plea not 
inconsistent with the point raised in 
appeal. There is no reason therefore why 
this case should be dealt with on the 
analogy in Secretary of State v. Yadaugir 
Dharamgir (1). 


We think the learned District Judge 
properly dealt with the question as to 
whether the contract was affected by the 
provisions of s. 30, Government of India 
Act. The provisions of s. 30 to which 
I have already referred are mandatory and 
must be strictly complied with in order to 
constitute a valid contract which could 
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be enforced against the Secretary of State. 
According to the provisions of the law aud 
the rules in force, the contract must be by 
a deed executed on behalf of the Secretary 
of State and in his name by the proper 
authority: See Secretary of State v. Ya- 
davgir Dharamgir (1), Municipal Corpora- 
tion of Bombay v. Secretary of State (4) 
and Municipal Corporation of Bombay v. 
Secretary of State (5), The provisions of 
8. 30, Government df India Act in the 
view we take are a complete answer to 
the plaintiff's claim, in the absence of a 
contract in writing executed in proper 
form. 

But apart from that point it seems to 
us that there is no good reason for sus- 
taining the claim on the basis of breach 
of contract, assuming that the offer con- 
tamed in the Communiqua and its accept- 
ance by return to duty constitutes a 
binding contract. It cannot be denied 
that the Secretary of State in this matter 
represents the Crown. The G. I. P. Rail- 
way is a State-owned railway and is repre- 
sented by the defendant, the Secretary of 
State. The Government of India Act, 1919, 
s. 96-B (1) provides that: A 

“Subject to the provisions of this Act and of 
rules made thereunder every person in the civil 


service of the Crown in India holdg office during 
His Majesty's pleasure.” 


Therefore the plaintiff asa servant of the 
Crown would, if serving in the Railway, be 
liable to be dismissed at the will and plea- 
sure of the Sovereign, notwithstanding a 
contract to the contrary, unless the Crown 
has deprived itself of its prerogative in 
some way expressly recognized by law. 
Upon the authorities such as Dunn v. 
Queen (6), Shenton v. Smith (7) and Grant 
v. Secretary of State (8). Halsbury in his 
Laws of England (Vol. VI, Edn. 2, p. GOR, 
para. 782) has based the following state- 
ment : 

“Except where it is otherwise provided by statute, 


all public officers and servants of the Crown hold 


their appointments at the pleasure of the Crown, 
and all, in general, are subject to dismissal at any 
time without Cause assigned; nor will an action 
for wrongful dismissal be entertained even though a 
special contract be proved.” 

The legal position was examined at great 
lengthin Secretary of State v. Yadavgir 


(4) 58 B 660; 152 Ind. Oas. 947; A IR 1934 B . 
36 Bom. L R 568; 7 R B 185. 1 Bom. 273; 
(6) (18061 OB 116; 65 Ld ¢ 
116; 65 L J QB 279; 73 
oj ed eaters 
) ) A © 229; 64 LIPO 119: i 
130; 43 W R 637. ILR 375; 2 LT 


(8) (1877) 2 O P D 445: 46 
CE ;46L JCP 681; 37L T188; 
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Dharamgir (1) and numerous authorities 
were considered. The legal position 18 
therefore clear. 

The question is whether it would. make 
any difference in that position, first, because 
this is not strictly a case of dismissal of 
an employee already in service, but a 
refusal to employ a person to whom em“ 
ployment has been offered, and secondly 
because of the rules said to have been 
framed by the Railway Board dealing with 
the conduct of Railway servants and regu- 
lating the management of the State-owned 
railway, which have been brought to our 
notice for the first time in this appeal. In 
my opinion the power to dismiss an em- 
ployee at pleasure involves the power to 
refuse to employ a person accepting an 
offer of employment. If the former can 
be claimed as one of the prerogatives of 
the Sovereign, it is logicalto assume that 
a Similar protection can be claimed for- 
breach of an agreement to employ, for, 
the prerogative can be effectively set up 
immediately upon acceptance of the offer 
of employment. It cannot be denied that 
dismissal without notice is tantamount to 
summary determination of the contract. 
It is difficult to distinguish that privilege 
to terminate a contract of service at will - 
from the refusal to accept service, for the 
latter involves in equal degree a summary 
determination of tke contract. The plea- 
sure of the Sovereign, if unrestricted by 
statute, can be expressed at any stage of 
the contract. The question seems to have 
been considered in Secretary of State v. 
Yadargir Dharmgir (1) where my learned 
brother Broomfield, J. has dealt with it 
as follows {p. 118)*: 

“He has argued firstly that the cases cited are 
cases of wrongful dismissal, and his client, he says, 
is not claiming damages for wrongful dismissal 
but for the breach of the contract of re-employment. 
In my opinion, however, the case cannot be distin- 
guished in principle from the one which would. 
have arisen if the plaintiff had been dismissed on 
the date when he says he should have been re- 
employed. In fact legally the action for wrongful 
dismissal is an action for breach of the contract to 
employ.” 

It is difficult to resist the force of that 
reasoning. In regard to the supposed 
limitation of the prerogative, assuming 
that the rules relied upon are referable 
to the powers of the Railway Board 
under s.2 of the Railway Board Act, and 
therefore are in consonance with the 
provisions of s. 47 of the Railways Act, it is 
clear that there is no limitation whatso- 
ever in those rules in regard to the power 


* Page of 60 B—(Ed.| 


1937 


of the Sovereign to refuse to carry out his 
offer of employment. Those rules are 
intended primarily for the conduct of Rail- 
way servants already in employment. And, 
moreover, there is an express reservation 
of the power of the Railway Administration 
. to discharge a Railway servant without 
assigning any reason. That reservation is 
thus expressed: 

“Accordingly the power which the Railway Ad- 
ministration possess of discharging railway servants 
without assigning reasons in accordance with the 
terms of their agreement, or otherwise or reduction 
of establishment due to fluctuations of traffic, 
simplification of the methods of work or any other 
re or on grounds of inefficiency must be retain- 
e 


Therefore, apart from curtailing or limite 


ing the power of the Crown to dismiss 
without notice, the rules referred to ac- 
knowledge and retain that power for the 
effective Administration of the Railway. 
We, therefore, think thatthe plaintiff has 
failed to establish his claim to damages 
and his appeal must, therefore, be dismissed 
with costs. No order on er¢ss-objections. 
Civil Application No. 1018 of 1933 is dis- 
missed with costs. 
D. Appeal dismissed. 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 358 of 1936. 
DALIP SINGH AND Skemp, JJ. 
LAL CHAND—Dzvenpant—-APPELLAN? 
VETSUS 

RAMAN SHAH—Ptaintir?—ResponDENT. 

Limitation Act {IX of 1908), s. 20—Payment of 
amount which is not specified to be either as inter- 
est or by way of part-payment of principal—Whe- 
ther saves limitation—Creditor, if can appropriate 
wt in any wiy—Appropriation, if must be within 
limitation. 

The mere fact of payment of an amount which is 
not specified tobe either by way of interest or by 
way of part payment of principal does not save 
limitation. Such a payment is merely a general 
payment unspecified on account and does not comply 
with the requirements of the statute. If the cere- 
ditor appropriates such a payment towards principal, 
then inthe case of apayment on account of this 
kind, the fact of appropriation would make it equi- 
valent to a part payment of the principal, but such 
& payment either towards principal or interest 
must be appropriated before limitation in order to 
save limitation. Udeypal Singh v. Lakshmi Chand 
(1), followed. [p. 456, col, 2.} 

F.C. A. from the decree of the Senior 
Sub-Judge, Jhelum, dated June 9, 1936. 

Messis. M. C. Mahajan and Achhru Ram, 
for the Appellant. 

Messrs. J. N. Aggarwal 
Chand, for the Respondent. 
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Dalip Singh, J.—The plaintiff in this 
case brought a suit for recovery of money 
on the basis of a pro-note dated Febru 
ary 4, 1930. Inthe plaint he specified cer 
taia earlier pro-n2tes and certain later pro- 
notes as well as two items of dasti account, 
all of these being mentioned in detail at 
page 17 ofthe paper-book, the beginning 
of the judgment of the learned trial Court. 
The plaintiff specified that the two pro- 
notes subsequent to February 4, 1930, were 
not matters in suit and would be sued 
on later. The pro-notes earlier than the 
pro-note of February 4, 1930, had, accord- 
ing to him, been discharged by certain 
payments. Tha plaintiff also specified cer- 
tain Dayments made by the defendant. 
Inler alia he specified the payment of 
Rs. 100 on January 24, 1933. This payment 
was endorsed on the back of the pro note 
and according to the pleadings in para. 
7 of the plaint, saved limitation. There 
were two items amounting together to 
Rs. 6,834-6-0 paid on October 7, 1933, 
and an item of Rs. 1,505-5-9 paid, accord- 
ing to the plaint, on January 22, 1936. 
This payment had, according to the plaint, 
been utilized partially for discharge of the 
dasti items of Rs. 200 and 500, dated May 
28, 1931, and August 24, 1931. The 
rest had been given credit for and a suit 
was brought for a sum of Rs. 11,463-8-0, 
The prayer was for a decree for this 
amount, consisting of principal and inter- 
est, with costs and for interest from date 
of suit to date of realization. 

The defendant took various pleas. The 
chief plea, however, was that the suit was 
barred by limitation and the payment of 
Rs. 100 was never as a matter of fact 
made at all though the endorsement on 
the back of the pro-note was admitted to 
be in the defendants hand-writing. As 
regards the sum of Rs. 6,834-6-0, the 
defendant pleaded that the sum of Rs. 7,463 
had really been paid on this account 
and, therefore, he should have got credit 
for that amount and notfor Rs. 6,834-6-0. 
As regards the dasti items of Re. 200 and 
500, he pleaded that the plaintiff could 
not have discharged them by appropria- 
tion from the item of Rs. 1,505-5-9 as that 
item had been specifically appropriated by 
the debtor for discharge of the pro-note and 
that, in any event, the sum of Rs. 1,505-5-9 
had been paid not on January 22, 193%, 
but on October 19, 1935. 

Other issues do not now concern us and 
need not be referred to. The trial Court 
held that the plaintiff's suit was not barred 
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by limitation holding that Rs 100 had 
been paid as part payment of principal 
but not as payment of interest as such. 
He held that Rs. 500 and Rs. 200 had 
been correctly appropriated by the plain- 
tiff, that Rs. 7,463 had not been proved 
by the defendant, that the plaintiff's kachi 
rokar was badly kept and had blank 
spaces.in it, and, therefore, decreed the 
plaintiff's suit with half costs against the 
defendant with future interest a6 per cent. 
per annum till date of realization. The de- 
fendant has come in appeal and the main 
point contended before us has been, as 
before, that the suit is barred by limita- 
tion. 

The learned Counsel for the appellant 
has contended, firstly, that the fact of the 
payment of Rs. 100, which admittedly is 
the only item that saves limitation, is not 
proved. Upon this point, we have the 
statement of the plaintiff that the sum was 
duly paid as entered in the endorsement 
on the back of the pro-note and the state- 
ment of the defendant and his munim 
who appeared as P. W. No. 2 that the 
item of Rs. 100 was not paid. The defendant 
in this case is a business man and a trader 
and I donot think that the mere state- 
ment by himself and his munim rebuts 
the presumption raised against him by 
the fact of the endorsement of his own 
hand-writing on the back of the pro-notes. 
The learned Counsel for the defendant 
suggested that the entry was made merely 
in order to save limitation but that no 
cash passed. I am quite unable to see 
why the plaintiff, who undoubtedly stood 
to lose at least Rs. 100 by this procedure, 
should have agreed to any such proce- 
dure being adopted, more especially when 
the defendant was obviously in a position 
without any inconvenience to pay Rs. 100. 
I, therefore, would hold that the factum 
of the payment of Rs. 100 is duly proved. 
It has not been disputed before us that 
the endorsement is in the hand-writing 
of the defendant. 

The next question that arises is whe- 
ther, under s. 20, Limitation Act, this 
endorsement saves limitation. Upon this 
point the contention of the learned Counsel 
for ihe appellant is as follows: He con- 
tends that it has been held by the trial 
Court that this sum of Rs. 100 was not paid 
by way of interest as such. He contends 
also thet it was not paid by way of part 
payment of principal. His contention on 
this point is following the view of the 
majority in the Allahabad ruling reported 
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in Udeypal Singh v. Lakshmi Chand (1) 
that- the mere fact of payment of an 
amount whichis not specified to be either 
by way ofinterest or by. way of- part 
payment of principal does not save limi- 
tation. Such a payment is merely a general 
payment unspecified on account and does 
not comply with the requirements of the 
statute. He concedes, following again the 
view of the majority in the Allahabad 
case, that if the creditor appropriates such 
a payment towards principal, then, in the 
case of a payment on account of this kind, 
the fact of appropriation would make it 


equivalent to a part payment of the prin-, 


cipal, but he strongly contends that in 
this case the creditor had made no such 
appropriation at any time until December 
18, 1935, at the earliest, or, as he con- 
tends, really not earlier than the plaint 
which was dated January 24, 1936. He 
contends that there is no pleading to 
the effect that this was a part payment 
of principal, that there is no oral evidence 
that at any time before the plaint it was 
appropriated by the creditor as such part 
payment, that there is no documentary 
evidence that the creditors at any time 
treated it as such, and that, therefore, any 
appropriation which was made, having been 
made beyond limitation, the limitation on 
the original debt was nol saved. 

In reply, the learned Counsel for the 
respondent was unable to show us that 
there was any specific pleading on the 
subject at all. In para. 7 of the plaint, 
it merely generally stated that the en- 
dorsement saved limitation without speci- 
fying that the payment was by way of 
interest as such or was by way of part 
payment of principal. So faras the ‘oral 
evidence is concerned, there is not one 
word on the subject at all to which the 
learned Counsel] could draw our attention. 
So far as the documentary evidence is 
concerned, the Jearned Counsel relied on 
Ex. D-2, which is printed at page 35 of 
the paper-book. Ex. D-2 was the state- 
ment of accounts that was admittedly sent 
by the plaintiff to the defendant shortly 
before the suit on December 18, 1935. 
The learned Counsel contended that, at 
page 36 of the paper-book, interest for 
35 months less seven days had been 
allowed on Rs, 100 and this proves con- 
clusively that the creditor had treated the 
sum of Rs. 100 as principal. The learned 


(1) 58 A 261; 159 Ind. Oas, 387; AIR 1935 All 


“ 946; (1935) A L J 1029; 1935 A L R 1107; 8 R A 428 


(F B). 
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Counsel was compelled to concede that 
the statement m -de by D, W. No. 2, Godar 
Mal, page 11 of the paper-book, that 
this account had been copied from the 
plaintiff's khata was not strictly correct. 
As the learned Counsel for the appellant 
contended, it appears to be a statement 
of account drawn up from items entered 
in the khata. The plaintiff himself in his 
evidence at page 13 of the paper-book 
stated ; 


“Whatever items are paid to defendant, they are 
debited to defendant's general account and simi- 
larly whatever payments are made by defendant, 
they are credited to his general account.” 


A comparison of Ex. D-2 with the sum 
arrived .at in the plaintand the methods 
of appropriation and of reckoning of in- 
‘terest given in the plaint show clearly 
that Ex. D-2 was not drawn up in accord- 
ance with any khata account but was 
merely prepared for the purposes of the 
suit. Thereis no evidence other than 
that of Godar Mal that this account was 
prepared from the khata and that this 
account corresponds to the entries in the 
khata. In fact. the lest entry at page 38 
of a date which corresponds to July 27, 
1931, and which follows entries in Decem- 
ber 1935 clearly shows that this was not 
a copy of any such account in the khata 
and the learned Counsel for the respon- 
dent very properly conceded that this 
was so. This being so, the mere fact that 
in this account the plaintiff allowed in- 
terest on Rs. 100 would not prove that 
before this date, namely December 18, 
1935, he had appropriated the sum of 
Rs. 100 to part payment of the princi- 
pal in the pro-note account of the defen- 
dant. 

The learned Counsel for the respon- 
dent next relied on the plaint as showing 
that the plaintiff must have treated this 
Rs. 100 as a part payment of the prin- 
cipal. Conceding for the moment that the 
` plaint does show Rs. 100 being treated as 
part payment of the principal, there is 
nothing to show that it was so treated earlier 
than the plaint itself and it is asking alto: 
gether too much for the learned Counsel 
for the respondent to urge that the fact 
that the plaintiff so treated it on Decem- 
ber 18, 1935, and January 24, 1936, proves 
that he must have treated it in the same 
way earlier, because if that was so, there 
would be no question of any limitation 
arising in any suit of this kind whatever, 
for the plaintiff could show that in his plaint 
he had treated the item as either payment 
of interest as such or as part payment of 
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principal. I do not, therefore, think that 
there is any force in this contention and 
the position appears to be that a certain 
sum was paid as on account and was never 
appropriated either by the debtor or by the 
creditor either to interest or to part pay- 
ment of principal until the dute of suit 
or earlier than December 18, 1935. 

Now, the limitation on a pro-note is three 
years from the date of the pro-note, namely 
February 4,1930, and would have expired 
on February 4, 1933. It appears to ine that 
the contention of the learned Counsel for 
the appellant is correct that such a payment 


must be appropriated before limitation in 


order to save limitation. Ifsuch a payment 
only becomes a payment towards the princi- 
pal by reason of the appropriation, it is 
obvious that before the appropriation, it is 
not a part payment of the principal. That 
being so, the suit is not shown to have been 
withio limitation and therefore the plaintiff's 
suit fails and must be. dismissed with 
costs. 

It is unnecessary for us to give further 
findings for the purposes of this appeal, 
but the matter may go further and I think 
it would be advisable to record our findings 
on the other points raised. It has not been 
pressed by the learned Counsel for the 
respondent that the items of Rs. 200 and 
Rs. 500 could have been discharged by 
appropriation from the item of Rs. 1,505-5-9. 
By the entry 8s shown at p. 34 of the paper 
book, the debtor had appropriated this 
sum towards the principal amount due 
under the pro-note and this was admitted 
by the creditor as shown by the endorse- 
ment printed at p. 35. Therefore, this item 
could not be appropriated towards the 
discharge of the amounts paid dasti, On 
the question of the date of this item, the 
learned Counsel for the respondent simi- 
larly did not press the point that the date 
should be October 19, 1935 instead of Janu- 
ary 22, 1936. Both these points are, there- 
fore, decided in favour of the defendant- 
appellant. 

As regards the items of Rs. 15 and 
Re. 1-8-0 which the defendant claimed in 
addition, there is a statement made by 
Devi Das. The item of Rs. 15 is also 
evidenced by a document printed at p, 32 
of the paper-book. This item is signed on 
behalf of the plaintiff by Durga Das, and 
the statement of P. W. No. 2, Devi Das, is 
that Durga Das was a servant of the plaint- 
if. This evidence stands unrebutted and 
therefore I would hold that tha defendant 
had succeeded in proving the payment of 
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Rs. 15. As regards the item of Re. 1-8-0, 
it is similarly evidenced by a document 
printed at p. 33 and the evidence of Devi 
Das (P. W. No. z). There is no rebuttal 
evidence, and I do not see why this amount 
should not be allowed to the defendant- 
appellant. As regards the item of Rs. 7,463, 
there is no document: there is only the 
statement of Devi Das besides that of the 
defendant himself that Rs. 7,463 were as a 
matter of fact paid. The statement of 
Devi Das does not seem to be very credible 
that having told the plaintiff to appropriate 
the sum - towards the pro-note and the 
plaintiff having informed him that he had 
credited Rs. 6,834 towards the defendant's 
loan account in suit and the rest to Mandi 
Baha ud-din account, he made no protest 
at all but left the matter. The statement 
of the defendant that he received this 
money in payment of a mortgage is not 
supported by any documentary evidence 
which obviously could be forlhcoming if the 
statement were true. I therefore hold that 
this item is not proved by the defendant- 
appellant. 

For the reasons already given, the suit 
fails on the question of limitation and this 
appeal is accepted with costs of this Oourt. 
In the trial Court the parties will bear their 
own costs. As regards the cross-objections 
they are dismissed, parties bearing their 
own costs. 

Skemp, J.—I agree. I agree with the 
majority of the Judges in Udeypal Singh v. 
Lakshmi Chand (1), Sulaiman, O. J. pointed 
out that the Courts had long attached im- 
portance to the words “paid as such” 
qualifying interest in s. 20, yet at the time 
of the amendment of 1929, the substantive 
section was left unchanged. This argument 
seems to me to dispose completely of tue 
view expressed by Thom, J. that the 
words ‘‘as such” are redundant, and that 
the clause as it stands is anexample of 
sloppy draftsmanship which must not be 
eonstrued literally. | agree with the 
classification of payments made by Sulai- 
man, J., and further that not all pay- 
ments must be of interest as such or of 


principal. It may be allocated to neither 
one nor the other. 
D. Appeal allowed. 
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PRIVY COUNCIL 
Appeal from the Oudh Chief Court 
Lord MAUGHAM, SIR Lancelot SANDERSON 
AND GEORGE LOWNDES. 

Tur COMMISSIONER, LUCKNOW 
DIVISION, PRESIDENT or Tus MANAG- 
ING COMMITTEE, KSHATTRIYA 
COLLEGE, LUCKNOW-— APPELLANT 
VETSUS 
THs DEPUTY COMMISSIONER or 
PARTABGARH as MANAGER of 
COURT or WARDS, KALAKANKAR 
ESTATE—ReEsponnent 

Cy pres — Subscriptions paid by persons to Committee 
of members amongst themselves, for carrying out 
well-defined charitable purpose~ Object impractic- 
able—Committee, if trustees—Committee, if can 
abandon scheme or make cy pres application of 
funds—Trusts. 

Where the subscriptions were paid to the Com- 
mittee of persons chosen by subscribers from amongst 
them for the purpose of fulfilling a specific and well- 
defined charitable purpose, a complete trust is creat- 
ed toapply the funds in carrying out the objects 
mentioned. Ifthe object has become impracticable, 
the subscribers, have aclear right to the return of 
their subscriptions pro rata, subject only to the 
rights of the trustees. Themembers of the Committee 
are trustees in either event: inthe event of imprac- 
ticability being shown, they are trustees for the 
subscribers ; if, on the other hand, impracticability 
is not shown, they still have to carry ow’ the trust. 
In case of impracticability of the object of the 
trust, the trustees cannot abandon the scheme, be- 
cause that isnot a matter in their power at all; 
nor can they, without recourse to the Court, make a 
ey pres application on the ground that there was a 
general charitable intent. 

Messrs. Ronald F. Roxburgh, K. C., and 
W. Wallach, for the Appallant. 

Messrs. Fergus Morton, K.C., and T. F. 
R. McDonald, for the Respondent. 

Lord Maugham.—Out of respect to the 
Chief Court of Oudh, their Lordships think 
it desirable to state very shortly the reasons 
that have lead them to approve the minutes 
substantially in the terms which have been 
settled by junior Counsel in regard to which 
they will humbly advise His Majesty to 
make a final order. They will preface their 
advice with an expression of opinion that 
there is no general charitable intent shown 
in this case and that the subscriptions were 
paid to the Committee for the purpose of 
fulflling a specific and well-defined charit- 
able purpose and that only. They think it 
right that they should, in that respect, express 
the opinion” that they do, which agrees with 
that formed by the Chief Court of Oudh ; 
and that, of course, was a very important 
matter which had to be discussed on the 
appeal. 

It now remains tc state why their Lord- 
ships have not been able to follow the 
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decree which the Chief Court of Oudh 
made. The money having been paid over to 
the Committee, a complete trust was created 
to apply the funds in carrying out the 
object mentioned. If the object has 
become impracticable, the subscribers, in 
view of the opinion referred to, have a clear 
right to the return of their subscriptions 
pro rata, subject only tothe rights of the 
trustees. The present members of the 
Committee (so to describe them for brevity) 
are trustees in either event : in the event of 
impracticability being shown, they are 
trustees for the subscribers; if, on the other 
hand, impracticability is not shown, they 
still have to carry out the trust. In either 
event, they are entitled to their proper costs, 
charges and expenses as trustees. 

The Chief Court, on the evidence before 
it, has held it impracticable to carry out the 
scheme above referred to. Their attention 
seems not to Lave been called to a difficulty 
in making such a finding in the circum- 
stances of the case. In the view of the 
Committee they were entitled to make a 
cy pres application of the funds in their 
hands and they conceived it right to do 
that without any recourse to the Court and 
apparently they had abandoned the original 
scheme. Their Lordships must express the 
opinion that they had no right to take either 
course: they could not abandon the 
scheme, because that was not a matter in 
their power atall; nor could they without 
recourse to the Court make a cy pres ap- 
plication on the ground that there was a 
general charitable intent, even if that 
view had been a correct one. It was doubt- 
less largely owing to this apparent abandon- 
ment that the Chief Court was led into 
making the finding that the scheme had 
become impracticable. There was, however, 
the serious difficulty of an absence of 
parties. On one view, namely, that the 
scheme is not impracticable, there wes no- 
body properly speaking representing the 
charity ; on the other view, that the scheme 
has become impracticable, the subscribers, 
other than the plaintiff, were (subject of 
course to differences in amounts) just as 
much interested as the plaintiff, and they 
were not present The finding of the 
Chief Court would not be binding upon 
persons who were not present; and what 
is still more serious is this that if other sub- 
scribers or somebody representing the 
charity were present, there isa possibility 
of further evidence being given upon which 
the Chief Court, or any other tribunal, 
might come to a different conclusion. In 
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England it is well settled thatin such a 
case the Attorney-General, who is a 
perfectly disinterested person, is a necessary 
party before it can be determined that a 
charitable scheme has become impracticable, 
The Committee in the present case can 
hardly be said properly to have represented 
the charity, inasmuch as they had from an 
early date taken an incorrect view as to their 
powers. 

Their Lordships have been unwilling to 
allow these expensive proceedings to be 
abortive or in the result unsatisfactory ; and 
they have come to the conclusion that the 
better course is that there should be in- 
quiries with proper parties representing 
both the interests of the charity and the 
other subscribers. In taking that course, 
their Lordships do not wish it to be taken 
that they have expressed in any way a 
view different from that of the Chief Court 
on the existing evidence as to the scheme 
being impracticable. In their view, such 
a finding cannot properly be made in the 
absence of the various parties interested. 

There is one other thing in regard to 
which perhaps a word should be said. The 
result of the decree of the Chief Court as it 
stends is that the appellants would alti- 
mately be deprived as trustees of their 
costs, charges and expenses. They may, 
however, be able to justify not only the 
purchase of the site, but also the purchase 
of bricks as expenses incurred in the 
furtherance of the original charitable trust. 
As to that, there has so far been no pos- 
sibility of properly determining aye orno 
what sum itis that the trustees ought to be 
allowed. 


With regard to the costs, their Lordships 
think it right in all the circumstances, hav- 
ing regard to the difficulty of the case and 
the useful purpose to which this appeal has 
ultimately been put, that the costs of al} 
parties up to and including the present 
appeal should be taxed and paid out of the 
trust fund. 


Their Lordships deem it desirable to add 
one word with regard to impracticability. 
Tnat means impracticable from a reason- 
able point of view. It includes not only the 
question of present lack of subscriptions 
and the virtual impossibility (if itis est- 
ablished) of getting sufficient subscriptions 
in the future to carry out the original 
charitable object as defined, but also any 
other reason which may have contributed 
to make the scheme impracticable, 


4 


460 


Their Lordships will humbly advise His 
Majesty accordingly. 

D.- Order accordingly. 

Solicitors for the Appellant :—Messrs. Hy. 
S. L. Polak £ Co. 

Solicitors for the Respondent :—The Soli- 
citor, India Office. 


LAHORE HIGH COURT 
First Civil Appeal No. 224 of 1936 
February 8, 1937 


BHIDE, J. 
RAM LABHAYA AND ANOT4ER—P PLAINTIFFS 
—APPELLANTS 
VETSUS 


PANNA LAL—DeErgNpaANnT— RESPONDENT 

Civil Procedure Code (Act V of 1908), Sch. TI, 
para. 17—-Sons of deceased agreeing to refer dispute 
as to division of property to arbitration—One of 
them subsequently applying for Letters of Adminis- 
tration—Application by rest under para. 17 for 
filing agreement—Competency of —Proper course for 
Court to follow. 

A private tribunal such as an arbitrator catinot 
oust the jurisdiction of Courts, but the rule applies 
only when the matter to be decided by the arbi- 
trator is identical with the matterto be decided by 
the Dour, 

Where the three sons of a deceased agreed to 
refer the dispute regarding division of the property 
of the deceased to arbitration, but one of them 
subsequently applied for Letters of Administration 
and the other two applied under para. 17 of Sch. II, 
Civil Procedure Code, for filing the agreement re- 
garding reference to arbitration : 

Held, that there was no conflict of jurisdiction 
as between the Courts and the arbitrator, The 
proper course for the Court dealing with the ap- 
plication for Letters of Administration in the cir- 
cumstances would be to stay its’ proceedings until 
the question of the validity of the agreement to 
refer the dispute to arbitration wae decided in the 
proceedings under Sch. IT, Civil Procedure Code, 
for this was the main issue in the latter proceedings 
and it had to be decided before making a reference 
to arbitration, Jat Narain Babu Lal v. Narain Das 
Jaini Mal (3) and Shankar Ramchandra v. Ram- 
chandra Annaji (4), relied on. Gopi Ram Guranditta 
Mal v. Pokhar Das (1) and Ghanesham Das-Goverdhan- 
das v. Tek Chand (2), distinguished, 


F..C, A. from an order of the Senior 
Sub-Judge, Sialkot, dated August 21, 1936. 
Mr. J. N. Aggarwal, for the Appellants. 

Messrs. M. C. Mahajan and H. R. Maha- 
jan, for the Respondent. 

Judgment.—This appeal arises out of a 
dispute relating to the property of one 
Pandit Banshi Ram who died on June 15, 
1936. Pandit Banshi Ram left three sons, 
namely Ram. Labhaya and Charan Das by 
one wife and Panna Lal by another wife. 
On June 29, 1936, these sons entered into 
an agreement to refer their dispute relat- 
ng to the division of the estate left by 
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Bansbi Ram to the arbitration of Lala Amin 
Chand, Subsequently, however, on July 7, 
1937, Panna Lal applied for Letters of 
Administration with respect to a will left by 
Banshi Ram. On July 9, 1936, Ram Labhaya 
and Charan Das presented an application 
under Sch. IL, para. 17, Civil Procedure 
Code, to the Senior Subordinate Judge, 
Sialkot, for filing the agreement regarding 
reference to arbitration. One of the con- 
tentions raised by Panna Lal was to the 
effect that the application could not be 
entertained as the proceedings on the ap- 
plication for Letters of Administration had 
already commenced.and were pending. The 
learned Senior Subordinate Judge upheld 
this contention and dismissed the applica- 
tion. From this decision, the present appeal 
has been preferred. 

The sole point for decision is whether 
the pendeney of the proceedings on the 
application for Letters of Administration 
was a bar to the entertainment of the 
application under Sch. II, para. 17, Civil 
Procedure Code, referred to above. The 
learned Senior Subordinate Judge has re- 
lied on Gopi Ram Gurandittr Mal v. 
Pokhar Das (1) and Ghanesham Dass- 
Goverdhan Dass v. Tek Chand (2) butin my 
opinion, these authorities donot support 
the views taken by him. It is correct that 
a private tribunal such as an arbitrator 
cannot oust the jurisdiction of Courts, but 
the rule applies only when the matter to 
be decided bythe arbitrator is identical 
with the matter to be decided by the Court: 
see Jai Narain Babu Lal v. Narain Das 
Jaini Mal (3). In the present instance, the 
Court dealing with the application for 
Letters of Administration had simply to de- 
cide whether the will was duly executed 
by Banshi Ram while the arbitrator had 
to divide the property according to the 
chundawand rule as agreed to the parties. 
It is true that Panna Lal had raised a 
plea that the agreement was not binding 


on him as it was entered into under infu- 


ence and this matter. had to be considered 
by both the Courts. But this does not mean 
that there was any conflict of jurisdiction 
between the arbitrator and the Court. The 
question of the validity of the agreement 
was to be decided by the Court before the 
dispute could be referred to arbitration. 

It was conceded by the learned Counsel 

(1) AI R1934 Lah. 887; 154 Ind. Cas. 7; 837 P L 
R138; 7 RL 524. 

(2; A I R 1935 Lah. 916; 157 Ind. Oas. 867; 17 Lah. 


` 291; 38 PLR 636; &RL 153. 


ma 3 Lah. 296; 69 Ind, Cas. 585; A IR 1922 Lah. 
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for the respondent-that it was open to the 
parties to enter into an agreement for divi- 
sion of the property by arbitration contrary 
to the directions in the will, and if in fact 
they bad entered into any such agreement, 
the will would be superseded by the agree- 
ment and no Letters of Administration could 
be granted. All that can be reasonably 
urged in the circumstances is that an issue 
arose as regards the validity of the agree- 
ment of reference to arbitration, which was 
to be decided by both the Courts and 
there was thus a conflict of jurisdiction 
between the Courts. But there was, I think, 
noconflict cf jurisdiction as between the 
Courts and the Arbitrator. The proper 
course for the Court dealing with the appli- 
cation for Leiters of Administration in the 
circumstances would have been, I think, to 
stay its proceedings until the -question of 
the validity of the agreement to refer the 
dispute to arbitration was decided in the 
proceedings under Sch. IJ, Civil Procedure 
Code, for this was the main issue in the 
latter proceedings and it had to be decided 
before making a reference to arbitration. 
If the agreement is valid and supersed- 
ed the will, the proceedings regarding 
Letters of Administration would be obvi- 
ously futile. It appears that an application 
for stay of proceedings relating to the ap- 
Plication for Letters of Administration was 
made by the present appellants, but was 
rejected. The appellanis did not appa- 
rently appeal or apply for revision of this 
Order; but it is still open to them to re- 
quest the Court to postpone issue of the 
Letters of Administration at any rate till 
the question of the validity of the agree- 
ment to rerer the matter to arbitration is 
decided in the proceedings under Sch. If, 
Civil Procedure Code. 

The facts of the present case are very 
Similar to those reported in a Division 
Bench ruling of the Bombay High 
Court re-ported as Shankar Ramchan- 
dra v. Ramchandra Annaji, 73 Ind. 
Cas. 415 (4), cited for the appellants 
and that ruling appears to me to support 
the appellants fully. In my opinion, there 
was no conflict of jurisdiction as between 
the arbitrator and the Court in this case and 
the application under Sch. II, Civil Proce- 
dure Code, was maintainable. I, therefore, 
accept this appeal and setting aside the 
order of the learned Senior Subordinate 
Judge remand the case {o him for re-deci- 
sion. Costs to follow final decision. Parties 


(4) 73 Ind. Cas, 415; AIR 1923 Bom. 365; 25 Bom. 
L R 437, 
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are directed to appear before the learn- 
ed Senior Subordinate Judge on February 
23, 1937. 


D. Case remanded., 


PRIVY COUNCIL 

Appeal from the Nagpur Judicial Comnis- 
sioner’s Court 
March 2, 1937 

Lorp THANKERTON, SIR SHADI LAL AND SIR 
GEORGE RANKIN 

Tue Firm or RADHA KISHAN 
JAIKISHAN AND oTfanks—APPELLANTS 
VETSUS 
Tag MUNICIPAL COMMITTEE, 
KHANDWA— RESPONDENT 

C. P. Municipal Act (XVI of 1903), s. 39 — Im- 
position of tax by Committee—Notice defining rate— 
Held, Committee failed to prove that the tax was 
resolved in spectal meeting andthat therefore tts levy 
was not valid. 

A Municipal Committee published a notice defining 
the amount or rate of tax to be imposed on the trade of 
ginning and pressing cotton by means of steam or 
mechanical process. Sub-section (1) of s. 39 of the 
©. P. Municipal Act provided that the Committee 
should “resolve at a special meeting to propose the 
imposition of tax for purposes of this Act” and by 
sub-s. (2), the Committee was required to publish 
a notice defining the amount of tax so imposed : 

Held, on evidence that the Committee failed to 
prove that the amount or rate of tax had been resolved 
upon af the special meeting and that the tax had not 
therefore been validity imposed. 


Messrs. A. M. Dunne, K. C. and J. M. 
Parikh, for the Appellants. 

Messrs. I. DeGruyther, K. C. and tW. 
Wallach, for the Respondent. 

Lord Thankerton.—The further en- 
quiry, for which these appeals were re- 
manded tothe Court ofthe Judicial Com- 
missioner, Central Provinces, by the Order 
in Council, dated December 21, 1933, was 
taken in the Court of the Additional Dis- 
trict Judge, Khandwa, and has been 
transmitted to this Board by the Court of 
the Judicial Commissioner. 

The situation was made clear in the judg- 
ment of this Board dated December 18, 1933, 
to which reference may be made. The only 
issue remaining to be determined may be 
re-stated. 

Section 39 of the Central Provinces Mu- 
nicipal Act, 1903, so far as material, pro- 
vides as follows : 

“39 —(1) A Committee may resolve at a special 
meeting to propose the imposition of any tax for the 
purposes of this Act. 

“(2) Where a resolution has been passed under 
sub-s, 1, the committee shall publish, in the 
prescribed manner, a notice defining the class of 
persons or description of property proposed to be 


taxed, the amount or rate of the tax to be impos- 
ed and the system of assessment to be adopted.” 


The respondents claimed that a resolution 
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was duly passed ata special meeting of 
the Municipal Committee held on July 16, 
1922, which satisfied the requirements of 
sub s. 1 of s.39. The resolution was record- 
ed in the GCommittee’s proceeding book as 
follows : 

(3) Road Secretariat letter No. 731-343-VITJ, 
dated March 30, 1922, on the subject of imposing 
a tax on the trade of ginning and pressing cotton 
by means of steam or mechanical process. 

“Read also the draft by-laws prepared bythe Pre- 
sident, together with his note recommending to 
adopt them forjimposing this tex in this Municipality 
with a view to increaset he Committee's income. 

“The bye-laws adoped by Murtizapur and other 
Municipalities in Berar, where this tax has already 
been imposed, were also read 

“Resolved that the proposed by-laws drafted by 
the President be passed and that they be published 
locally as wellas in two successive issues of the 
Central Provinces Gazette for inviting objectionsor 
suggestions in respect of them within one month 
from the date of their publication. 

“Note.—Seth Kamaruddin proposed that this 
tax is imposedon the trade of pressing cotton only 
and not on ginning This proposal was, however, 
dropped, as it was not sconded by any member." 

Commenting on this document, their 


Lordships observed : 

“This slovenly recordis open to the comment that 
but for the noteat the end, it might be doubtful 
if the question of the imposition of the tax was 
considered and resolved on by this meeting. The 
notice convening the meeting had stited the busi- 
ness as ‘Consideration of bye-laws regarding the 
imposition of atax on the trade of ginning and 
pressing cotton.” oe 

“But the criticism of more immediate importance 
is that the record contains no reference to the 
amount of the tax to be imposed, and itis clear, in 
their Lordships’ opinion, that, ja view of sub-ss, 1 
and 2ofs. 39 of the Act of 1903, it is essential that 
the resolution contemplated by sub-s. 1 should settle 
the amount or rate of the tax. If, however, the 
‘proposed bye-laws drafted by the President’ can 
be identified, it should then be possible to ascertain 
definitely whether the amount or rate of the pro 

osed tax was involved in the resolution. But it is 
here that difficulty and confusion arises; there is 
no documentary evidence which enables one to 
identify the ‘bye-laws’ referred to in the resolution, 
and, as already stated, the parties adduced no oral 
evidence at the trial.” — ; 

It was in these circumstances that their 


Lordships gave the respondent the oppor- 
tunity of adducing evidence to identity the 
“bye-laws drafted by the President" referred 
to in the resolution of July 16, 1922, the 
appellants being entitled to adduce evi- 
dence in reply thereto. 

The amount of rate of the tax propos- 
ed to be imposed, of which notice was pub- 
lished as provided by sub-s. 2 of s. 39, was 
as follows :— ; Rs. a. p 

(1) For each bondri of three 


maunds ginned 0 1 6 
(2) For each bale of 45 maunds, 
pressed A 2 3” 


It is for the respondent Committee to 
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prove clearly that this amount or rate of 
tax was consciously resolved upon at the 
special meeting of July 16, 1922.. In the ` 
opinion of their Lordsh'p; they have failed 
to do so. 

‘Evidence for the respondent Committee 
was given by three members of the Oom- 
mittee at that time, the President, the 
Vice-President and a number of the Com- 
mittee and also by the head clerk in the 
Municipal Office at that time. The appel- 


Jants’ two witnesses were members of.the 


Committee who were present at the meeting 
of July . 16, 1922, but their recollecticn 
is not very clear, and their Lordships will 
deal with the matter on the evidence for 
the resp-ndent Committee. l 


The respondents’ case is that “the draft 
bye-laws prepared by the President” are 
that portion- of Ex. Del in the second 
suit, which is printed on pages 66, 67 
and the top of page 68 of the record in 
that suit, and which was fully quoted in 
the judgment of their Lordships. Their 
Lordships accept that the same document ` 
forms part of Ex. D-l in the first suit, 
but, as printed on pages 68 and 69 of 
the record in that suit, the date ‘July 15, 
1922” and the signature of Mr. K. R. 
Harne haye not been reproduced. This 
document is referred to by the witnesses 
at pages 9 and 10 of Ex. D-l which, as 
prinied, includes the amouut or rate of the 
proposed tax as subsequently published 
and quoted above. But it is clear from 
the evidence of the head clerk that there’ 
are a large number of corrections on this 
document, one of them being dated as 
late as August 17, 1922, and the evidence 
of the President shows that there were 
changes in the rates proposed. 

The President's evidence as to the 
preparation of the draft bye-laws may be 
shortly stated, but it may be first ohserved 
that the nomenclature of “bye-laws” and ° 
“rules” appears to have been applied 
indiscriminately, and their -Lordships are 
willing to take it that the “draft bye- 
laws” referred to in the resolution included 
the part of the document which is headed 
“Rules.” 

On receipt of the letter from the Local 
Self-Government Department, dated March 
30, 1922, suggesting the tax here in ques- 
tion, the President instructed the secretary, 
K. R. Harne, to prepare a draft of the 
rules to be framed under s, 35 of the Act 
The secretary put up a draft of the pro 
posed rules on May 21, 1922. On thi 
draft the President made some alterations 
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and, as so revised, it forms Ex. D-16. The 
amount of the proposed tax, as shown in 
it,ig:—  ~—- 

“(1) for each bondri of three maunds 
ginned; 1 anna. 

(2) For each bale of 44 aunds pressed, 
Re. 0-1-6.” 


. On the margin there is a note with a 
- circle round it, initialled by Mr. Harne 
and dated June 10. “This should be one 
pie per maund as per President's note, 
dated May 26, 1922.” On this last date 
the President asked Mr. Harne to get 
certain information as to weights from the 
ginning and pressing factories, and ex- 
pressed the view that the taxation should 
be started with ane pie per maund of 
cotton pressed and ginned, and asked Mr. 
Harne to make the necessary changes in 
the draft. After some correspondence with 
other Municipal Committees, in which in- 
formation was asked for as to the local 
weight of the maund and other matters, 
the President addressed a memorandum 
(Ex. D-26) to the secretary on July 15, 
1922, the material part of which is as 
follows:— 

“T have made certain amendments in the draft 
of the bye-laws prepared by you (vide flag A). 
Please get a duplicate typed copy ready of the 
draft before this evening. 


“My reasons for these changes are obvious. The 


local maund js equal to 40 seers while that ofthe 
Berar towns equal to l4 seers. The boja of Berar 
is called a bondri at Khandwa., The rate of the 
tax in the Municipalities of Yeotmal, Aknt, Karanja, 
Mulkapur, Shegaon and Khamgaon is one pie for 
every 35 pounds ginned and one pie for every 
39 1/3 pounds pressed while the tax proposed to be 
levied in our Municipality is one pie for every 
20 pounds of cotton ginned and pressed within our 
Municipality. This change is advisable in view of 
the fact that the tax in the aforesaid Municipalities 
was imposed in the year 1912 and‘ the interim has 
seen economic changes of importance to justify the 
proposed increase.” 

The secretary's memorandum in reply, 
of the same date (Hix. D-25) states: — 

“I beg to put up herewith a duplicate copy of 
the amended draft rules as ordered The rates 
p A by you do not require any change, I 

nk, 


peaerses 


It is important to notice that the rates 
appearing in Ex. D-16, as revised by the 
President in May, and quoted above, cor- 
respond to a rate of one pie for every 
20 pounds of cotton ginned and pressed. 
One anna for three maunds, the maund 
consisting of €0 pounds, equals 12 pies 
for 240 pounds, and, similarly, 44 maunds 
at one anna and Six pies equals 360 pounds 
at 18 pies. On the other hand, sheet 10 
of Ex. D-1 shows a 50 per cent. increase 
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on these rates, and there is no evidence 
to show where or by whom this increase 
was Made, and it was for the respondent 
Committee to prove that the rates, as so 
increased, were before the meeting on 
July 16, 1922. In view of the slovenly 
way in which the records have been kept, 
there can be no presumption in favour of 
the Committee. 

The President states that sheets Nos. 9 
and 10 of Ex. D-1 were placed before the 
meeting, and he says: “The amendments 
referred to in Ex. D-2 are those to be found 
in sheet No. 10 of Ex. D-1. The alterations 
bear my initials. They relate to figures 
giving rates.’ These amendments, it will 
be noticed, do not include the 50 per cent. 
increase. The President further states that 
all the papers prior to his endorsement of 
D-25, including Ex. De26, were before the 
meeting, and he adds: “I have not dated 
the correction in sheet No. 10o0f D-1, but 
the date of thie correction is to be deduced 
from the first paragraph of Ex. D-26. The 
reasons for the change in rates in sheet 
No. 10 of Ex. D-L are given in second 
paragraph of Ex. D 26.” He also states 
that Ex. D-26 is presumably the note of 
recommendation referred to by the secretary 
in the resolution of July 16,1922. All this 
evidence, as it stands, is prima facie inconsis- 
tent with the increase of 50 per cent. having 
been before the meeting, and, as already 
stated, no explanation is given as to 
the origin of this increase. This increase 
does appear in Ex. D.28, which, along 
with D-27, is a fair copy ofthe bye-laws 
made for purposes of publication, but the 
head clerk, who prepared them, states 
that he did so in obedience to the order 
of the secretary, dated July 16, 11922, 
received by him on July 17, in the 
morning. He adds, ‘ But the said documents 
bear my initials dated July 15, 1922, I 
mean to say thatthe said documents were 
ready with my initials and were put up 
before the secretary after July 17, 1929." 
This somewhat ambiguous statement is 
not pursued further and, asit stands, ig 
without value. 

Their Lordships’ conclusion, accordingly, 
is that the respondent Committee have 
failed to prove that the amount or rate 
of tax here in question was resolved upon 
py the special meeting of July 16, 
1922, and that the tax has not been 
validly imposed. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeals should 
be allowed that in Appeal No. 3 of 1931 
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the decree of the Court of the Judicial. 
Commissioner dated November 20, 1-28, 
and the decrees of the lower Courts should 
be set aside, that the appellant should 
be granted an injunction as carved, and 
that in Appeal No. 4 of 1931 the decree 
of the Court of the Judicial Commissioner 
dated November 20, 1928, should be set 
aside and the decree of the Additional 
District Judge, Khandwa, dated February 
6, 1928, should be restored. The appellants 
will have the costs of these appeals, and 
in Appeal No. 3 their costs in the Courts 
below and in Appeal No. 4 their costs in 
the Court of the Judicial Commissioner. 

D. Appeals allowed. 


Solicitors for the 
T. L. Wilson & Co. 

Solicitors for the Respondent.—Messrs. 
Stanley Johnson & Alle. 


Appellant.— Messrs. 


SOMBAY HIGH COURT 
Civil Appeal No. 18 of 1936 
April 8, 1937 

Beaumont, C. J. 
SHAMRAO AMBAJI NADGOUDA— 
DEFENDANT—ÅPPELLANT 
versus 


HOLYA SUBHANNA SAMAGAR 


AND ANOTHER—PLAINTIFFS— RESPONDENTS 

Bombay Hereditary Offices Act UII of 1874), 
ss. 11, 10—Alienation of watan property with sanc- 
tion—Whether comes under s. 11—Person claiming 
to be permanent tenant-—Sutt, if covered by 38.10 or 
3. 11—Suit, if barred by s.4, Bombay Revenue Juris- 
` diction Act (X of 1876.) l 

The alienation referred to in s. 11, Bombay Here- 
ditary Offices Act, read with s. 10, covers any case 
where a watan or any part thereof has passed with- 
out the sanction of the Government into the owner- 
ship or beneficial possession of any person other 
than the officiator, or, ifthe property has not been 
assigned, into the ownership or beneficial possession 
of any person nota watandar of the same watan. 
It is, however, to be noticed that under s.10, the 
alienation must be without the sanction of Govern- 
ment, and indeed the only alienation of a watan which 
is forbidden by s.5 is an alienation without the 
sanction of Government. It is plain that where one 
is dealing with a claim to a permanent tenancy 
founded on s. 83 of the Bombay Land Revenue Code, 
by possession from time immemorial, and where 
from the nature of the case the origin of the aliena- 
tion is lost in obscurity, it cannot possibly be 
proved that that alienation was made without the 
sanction of Government. Hence the alienation re- 
ferred to in s. 11, Watan Act, does not cover a 
title sought to be made under s. 83 of the Bombay 
Land Revenue Code, by possession from time imme- 
morial. So a suit of the plaintiff claiming himself to 
be a permanent tenant is not barred bys. 4, Bum- 
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bay Revenue Jurisdiction Act. Khangouda v. Secre- 
tary of State (1), relied on, 


0. A. against the decision of the District 
Judge, Belgaum, in Appeal No, 60 of 1935. 
Mr. R. A. Jahagirdar, for the Appellant. 
Mr. P. V. Kane, for the Respondents. 
Judgment.—This is an appeal from an 
order of remand made by the District. 
Judge of Belgaum. The facts are thatin . 
1923 one Ambaji was the owner of the 
property in suit, which is watan property 
and in that year he mortgaged it for ten 
years to the plaintiffs or their predecessors. 
Ambaji died in 1930, and in 1931 his 
widow adopted the defendant. After his 
adoption, the defendant claimed from the 
Revenue Authorities restoration of the 
watan property, and the Assistant Collector 
made an order for such restoration. Before 
the Assistant Collector, the plaintiffs relied 
of their mortgage of 1923, but they also 
claimed that they were permanent tenants 
under s. 83 of the Bombay Land Revenue 
Code as having been in possession from 
time immemorial. The actual order that 
oe Assistant Collector made was this. He 
said: ; l 
“I find that the lands were alienated in 1922 by 
applicant's father to the father of opponent No. 1. 
Applicant's father is dead and the land being 
watan land and alienated after the passing of the 
Watan Act, I declare the alienation null and void 


under s. 11, Watan Act, and order that the prop« 
erty shall henceforth revert to the watan.” 


In the reasons for this order, the Assist- 
ant Collector expressed the view that the 
plaintiffs did not establish their claim of 
ancient possession, but the only alienation 
which he declared null and void was the 
mortgage of 1922, The plaintiffs appealed 
to ihe Collector, and subsequently to the 
Commissioner, but the order of the Assis- 
tant Ooilector was confirmed, The plaint- 
ifs thereupon filed this suit asking for 
a declaration that they are permanent 
tenants of the land in suit, and for an 
injunction to restrain the defendant from 
interfering with their possession. The trial 
Judge came tothe conclusion that he had 
no jurisdiction to entertain the suit, having 
regard to the provisions of s. 4, Bombay 
Revenue Jurisdiction Act. In appeal, the 
District Judge held that in so far as the 
order of the Revenue Authorities dealt with 
the plaintiffs’ claim to be permanent tenants, 
the order was ultra vires. The question 
before me is whether that view is right. 
Unders. 4, Bombay Revenue Jurisdiction 
Act, no Civil Court shall exercise jurisdic- 
tion as to, amongst other matters, suits to 
set aside or avoid any order under Bombay 


+ 
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any other law relating to the same subject 


for the time being in force passed by 
Government or any officer duly authorized 


in "that behalf. So that, if the plaintiffs. 


Claim involves the avoidance of the 
Revenue Officer's order, and if that order 
was a valid order, the suit does not lie. 
As I have said, in terms the order of the 
Revenue Authority merely sets aside the 
alienation of 1923, and it certainly would 
not be open to the plaintiffs in a civil suit 
to challenge that order or to seek to rely 
on that alienation. But itis said that the 
effect of the order made by the Revenue 
Authorities is to hold that the plaintiffs’ 
claim to be permanent tenants is invalid, 
aud to require the watan to revert on that 
basis. I amnot sure that the order pur- 
ports to go as far as that, but if in fact 
the order purports to dispose of the plaint- 
ifs’ claim to be permanent tenants, in my 
opinion, the order of the Revenue Authori- 
ties to that extent is ultra vires. 

The order purporis to be made under 
s. 11, Watan Act. That section provides 
that when any alienation of the nature 
described in s. 10 shall take place other- 
wise than by Virtue of or in execution of, 
a decree or order of any British Court, tke 


‘ Collector shall, after recording his reasons 


‘recently discussed by 


in writing declare such alienation to be 
null and void. It is curious that the 
section which deals only with alienation 


‘taking place otherwise than under a decree 


or order is required t6 be of the nature 
described in s. 10, which deals ‘only with 
alienations made under a decree or order. 
However, one must give some meaning to 
s.11, and I think that the section incor- 
porates the features of the 
described in s. 10 apart from the special 
feature that that alienation must be made 
in execution of a decree or order. But 
apart from that feature, it is clear that the 
alienation referred to ins. 11 must be of 
the nature of that described in s.10. Now 
the alienation described in s. 11 has been 
Broomfield, J. in 
Khangouda v Secretary of State (1) and be 
comes to the conclusion that the alienation 
referred to in s. 11 read with s. 10, covers 
any case where a watan or any part there- 
of has passed without the sanction of the 


‘Government into the ownership or beneficial 
‘possession of any person other than the 


officiator, or, if the property has not been 


‘assigned, into the ownership or beneficial 


(1) 38Bom. L R 1808; 168 Ind. Oas. 73;A I R 


` 1937 Bom, 121; I L R (1937) Bom. 236; 9 R B 356, 
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possession of any person nota watandar 
of the same watan I think that is an 
accurate general summary of the type of 
alienation dealt with by s. ll, but the 
Court was not there dealing with an aliena: 
tion brought about by adverse possession: 
It is to be noticed that under s. 10, the 
alienation must be without the sanction of 
Government, and indeed the only aliena- 
tion of a watan which is forbidden by s. 5 
is an alienation without the sanction of 
Government. It is plain that where one 
is dealing with a claim te a permanent 
tenancy founded on s. 83 of the Bombay 
Land Revenue Code by possession from 
time immemorial and where from the 
nature of the case the origin of the aliena- 
tion is lost in obscurity, it cannot possibly 
be proved that that alienation was made 
without the sanction of Government. ior 
that reason alone I am of opinion that the 
alienation referred to in s, 11, Watan Act 
does not cover a title sought to be made 
under s. 83 of the Bombay Land Revenue 
Code by possession from time immemorial. 
Whether the alienation unders. 11 would 
cover other cases of a title sought to be esta- 
blished by adverse possession, it is not 
necessary for me to consider. Ip my 
opinion, therefore, inasmuch as this suit 
deals only with the plaintiffs’ claim to be 
permanent tenants, it is not barred by the 
order made by the Revenue Authorities. 
1 think the order does not purport to 
dispose of such claim, bat if it does, the 
order isto that extent ultra vires. In my 
opinion, the view of the District Judge was 
right, and this appeal must be dismissed 
with costs. 


D. Appeal dismissed. 


_ NAGPUR HIGH COURT 
Civil Miscellaneous Appeal No. 50 of 1936 
- dune 21, 1937 
Bose AND PURANIK, JJ. 
ANANDI PRASAD —APPELLANT 
ae versus 
-GOVINDA BAPU —RESPONDENT 
Civil Procedure Code (A.t V of 198), sa. 104, 2 (2) 
0. ALTE, r. 4 “(sesandi appeal from order 
refusing sale, maintainability of —Refusing to set 
aside sale, ifa decree—Ofiizer conducting sale, if 
can adjourn sale—Reasons for, should be reeorded— 
Failure, if material irregularity — Hour of 
adjournment, must be specified — Officer merely 
stating that sale would be resumed “within an hour 
or 30, whether material irregularity— Substantial 
wnjury must be shown — Irregularity of such 
nature asto take proceedings out of purview of Civil 
Procedure Code and muke second appeal maintain- 


able —Tests —Second appeal, when can be treated as 
revision. << 
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_From O. XLII, r. 1 (j) it is evident that an appeal 
‘lies under s. 104 against an order refusing to set 
aside a sale but no second appeal lies from an order 
passed under that section. 

Since the refusal toset aside a sale has been made 
appealable under O. XLII, r. 1 (9) it cannot be 
regarded as a decree within the meaning of the 
definition given ins, 2 (2). Therefore no second 
PoPaa can lie from such order of refusal under 
s, 47. 

The officer conducting a sale has power to stay 
and adjourn it under O. XXI, r. 69. When he does 
so, the rule directs him to record his reasons for the 
adjournment and also to specify the date and hour 
to which the sale is adjourned. 

Test to see whether-the irregularity even though 
material is of a nature such as to take the proceedings 
out ofthe purview of the Code altogether, must 
always be whether the irregularity goes to the root 
of the matter and isof such a nature that no sale 
whatever of the kind contemplated by the Code can 
be said to have been held. l 

Before the High Court deals with an appeal as a 
revision it must be sbown either that the lower 
Courts have failed to exercise a jurisdiction vested 
in them by law, or that they have exercised it with 
material irregularity. So far as “material 
irregularity’ is concerned, the irregularity has of 
course to be that of the Court whose oider is being 
revised; the irregularity in cases of revision nust 
be analogous to one in procedure. 

The sale was conducted in accordance with the 
proclamation uptol p, M. onthe date specibed. 
The Sale Amin then stayed the sale and told the 
bidders that hewas doing so. Healsotold them 
that he would resume it in “un hour or so.” He 
returned at 2-¿0 P. m. and the property was finally 
knocked down in favour of the decree-holder at 
4 p.M, for Rs. 1,105. The highest bid atl P, Mm, 
when the sale was stayed was Rs. 1,100. An 
application was then made on behalf of the judgment- 
debtor under O. XXI, v.90 of the Code of Civil 
Piocedure to have the sale set aside but the Court 
refused to do so evidently acting under O., XXI, r. 92. 
An appeal was then filed to the District Judge who 
upheld the order of the first Court: 

Held, (4) that no second appeal lay from the order 
of the District Judge; 

(ii) that the failure of the Sale Amin to record 
his reasons for the adjournment would not 
amount toa material irregularity in this case for 
1t could not be said to go to the root of the matter, 
but sofar as the other question of the hour of 
adjournment was concerned; is would. When the 
Code directs a specific hour to be named, it is not 
lultilling its directions to say in a vague way that 
the sale willbe resumed “inan houror so.” Hut 
that was not enough to justify setting aside the sale 
under O. XX1, r. Y0, for even when there was a 
material irregularity the sale could rot be set 
uside unless the applicant had sustained substantial 
injury by reason ot such irregularity ; 

wu) that such a failure did not go tothe root-of 
the matter and did nut prevent the proceedings from 
being 1egarded as a sale within the meaning of the 
Code as to entitle the party to go in second appeal 
and that it was impossible to hold that the pro- 
ceedings did not tall under O. XLI, r.l (j). 
Ja,arama Ayyar v. Vridhagirt Aiyar (1), Chedamı 
Laut v. Amar beg (2), Motahar Hossain v. Mohammad 
Yakub (3), Nuthur v. G. M. Bute (4), distinguished, 

0) that there was no materal irregularity in the 
exercise of jurisdiction by the District Jude, and 
therefore the second appeal, could not be treated as 
revision. 
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©. Mis. A. from an order of the Court of 
the District Judze, Nagpur, dated January, 
22, 1936, iu Miscellaneous Appeal No. 55 of 
1935, contirming the order of the Court of the 
Additional SubJudge, Second Class, 
Bhandara, dated July 6, 1935, in Ex. Pro- 
ceeding in CO. S. No..29 of 1930. 

Mr. A. R. Kulkarni, for the Appellant. 


Mr. Y. V. Jakatdar, for the Respond- 
ent. i 
Order.—This is a second appeal 
against an order refusing on appeal 


to set aside a sale on the ground of 
material irregularities. The  leanred 
Counsel fcr the respondent has taken a 
preliminary objection to the effect that a 
second appeal does not lie. The facts are 
these. The sale was conducted in accord- 
ance with the proclamation up tol P.M. 
on the date specitied. The Sale Amin 
then stayed the sale and told the bidders 
that he was doing so. He also told them 
that he would resume itin ‘fan hour or 
so.’ He returned at 2-30 p. M. and the 
property was finally knocked down in 
favour of ihe decree holder at 4 p.m. for 
Rs. 1,105. The highest bid at 1 pe m. when 
the sale was stayed was Rs. 1,100. ft 
was made by one Lathumiyau, who has 
now been examined as J. D. W. No. 1. 
An application was then made on behalf 
of the judgment-debtor under O. XXI, 
r. 90 of the Cede -of Civil Procedure’ to 
have the salé set aside but the Court 
refused to do so evidently acting under 
O. XXI, r. 92. An appeal was then filed 
to the District Judge who upheld the order 
of the first Court. D 
From O. XLII, r. 1 (7) it is eviedent that 
an appeal lies against an order refusing to 
set aside a sale. It is also evident from 
the opening words of that rule that the 
appeal lies under the provisions of s. 104. - 
When we turn to that section we find 
that no second appeal lies from an order 
passed under that. section. It was argued 
on behalf of the appellant that the defini- 
tion of decree given in s. 2 (2) makes 


‘orders between the parties to the proceed- 


ings in execution appealable under s. 47, 
but this argument overlooks sub-cl. (a) 
which gays that the definition shall not 
include “any adjudication from which an 
appeal les as an appeal from an order.” 
Consequently it is clear that since the 
refusal to set aside asale has been made 
appealable under O. XLII, r. 1 (j) it 
cannot be regarded as a decree within the 
meaning of the definition given ins. 2 (2). 
Therefore, no second appeal can lie, 


a 


i937 


_ tions cannot apply when a sale is void 
ab initio but applies only when the matter 
falls within, the purview of O. XXI, r. 90, 
and we were referred to Jayarama Ayyar 
v. Vridhagiri Aiyar (1), Chedami Lal v. 
Amir Beg (2), Motahar Hossain v. Mohammad 
“Yakub (3),and Narharv. G. M. Buti (4). 
..We were also asked to apply the test 
given in Jayarama Ayyar v- Vridhagiri 
Avyar (1), and it was argued that what 
the learned Judges have laid down there 
is that if the sale is not held under the 
rules of the Code then there is no sale 
whatever under the Code, and consequently 
there is no proceeding which requires to 
be set aside under O. XXI, r. 92. 

So far as that is concerned, there can 
be no question the sale in this case was 
validly conducted up to 1 o'clock in the 
afternoon, after which it was stayed. The 
officer conducting a sale has power to stay 
and adjourn it under O. XXI, r. 69. When 
he does so, the rule directs him to record 
his reasons for the adjournment and also 
to specify the date and hour to which the 
sale is adjourned. The officer in question 
did not record his reasons, alsoinstead of 
specifying the exact hour, he merely stated 
that the sale would be resumed “within 
an hour or so’. So far as his failure to 
record his reasons for the adjournment is 
concerned, in our opinion, that would not 
amount to a material irregularity in this 
case for it cannot bè said to go to the root 
of the matter, but so far as the other 
question is concerned, it would. When the 
Code directs a specific hour to be named, 
it is not fulfilling its directions to say in 
a Vague way that the sale will be resumed” 
In an hour orso”. But that is not enough 
to justify setting aside the sale under 
O. XXI, r. 90; for even when there is a 
material irregularity, the sale cannot be 
set aside unless the applicant has sustained 


substantial injury by redson of such 
irregularity. ; 
Before, however, we deal “with this 


question, it is necessary to decide whether 

the irregularity evem though material was 

of a nature such as to take the proceedings 

out of the purview of the Code altogether; 

in our opinion, it was not. The test we 

think must always be whether the irregul- 
1) 44 M 35; - Oas. 167; j 

a tea (198 a a o 167; 39 M L J 188; 12 L 
(2)7 A 676. 

Aw AIR1925 Oal 201; 84 Ind. Cas, 700:400 LJ 


(15 NLR 125; 51 Ind, Cas, 864; AIR 19 
Nee, 128, : n as, 864 R 1919 
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arity goes so the rootof the matter and 
is of such a nature that no sale whatever 
of the kind contemplated by the Code can 
be said to have been held. 

In the cases cited before us that appears 
to have happened. In Jayarama Ayyar vV. 
Vridhagiri Aiyar (1), for instance, the sale 
was advertised for.a certain place and 
was then held ata different place al- 
together. It is obvious that no prospective 
bidder could possibly have divined that 
the sale would be held at a totally different 
place. Similar observations apply to the 
case referred to at page 39of that ruling. 
There the sale had been advertised for 
a particular time ona date specified and 
was then held at an earlier hour. No 
purchaser could reasonably be expected 
to turn up at an earlier hour and, there- 
fore, the sale was not held as advertised. 
Similar conditions obtained in Chedami 
Lai v. Amir Beg (2), and Motahar Hossain 
v. Mohammad Yakub (3). In the former case 
the sale was conducted at a time and place 
different from that stated in the pro- 
clamation, in the latter, no date of sale 
was fixed at all. In Narhar v. G. M. Buti 
(4), the time of sale was not disclosed. 
None of these irregularilies are present in 
this case. 

As we have said, it is an irregularity 
nct to specify the exact hour to which a 
sale is to be adjourned, but there can be 
no doubt that intending purchasers obtain- 
ed an approximate idea of the hour of 
resumption from the words used here, 
namely, “after an hour or so’. Atthe most 
that might mean two hours but it could 
hardly mean more than that. The sale, 
as we have said, was stayed at 1 p.m It 
was resumed an hour and a half later but 
was not finally stopped until 4 o'cleck in 
the afternoon, that is, two and a Lali bcurs 
after the adjournment. It is impossible 
for us to believe that any bidder who 
really wanted to purchase the property 
would not have returned some time within 
24 hours on being fold at 1 o'clock that 
the sale would be resumed “jn an hour 
or so’. Consequently we agree with the 
lower Court that the failure to specify 
the exact time of resumption has not 
resulted in any loss to the applicant. 
Also such a failure does not go to the root 
of the matter and does not prevent the 
proceedings from being regarded as a sale 
within the meaning of the Code. Con- 
sequently the rulings quoted do not apply 
in this case and itt is impossible to hold 
that the proceedings do not fall under 
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O. XLII, r. 1 (j). Therefore, we uphold 
the objection that no second appeal lies, 

We are then asked to deal with the 
maiter in revision, but before we can do 
that it must be shown either that the lower 
Courts have failed -to exercise a jurisdic- 
ticn vested in them by law, or that they 
have exercised it with material irregularity. 
There can be no doubt that the Courts below 
had jurisdiction to decide the matter now 
at issue, and there can equally be no 
doubt that they have exercised it and come 
toa decision. So far as “material irregul- 
arity” is concerned, the irregularity bas 
of course to be that of the District Judge 
whcse order is being revised. Their 
Lordships of the Privy Council have pointed 
out that the irregulazity in cases of revision 
must be analogous to one in prccedure. 
There is no irregularity that we can find 
in procedure of the learned District Judge, 
consequently we are at a Joss to understand 
how we can apply the revisional powers of 
this Court to his order. 

As we have said, both the lower Courts 
find that no loss has resulted from the 
irregularity complained of and that find- 
ing must be accepted jn revision. We 
were asked to believe Lathumiyan who 
has been disbelieved by both the lower 
Courts, including the Judge who recorded 
his evidence, but of course we have no 
pewer to do that in revision. Consequently 
we are left with the finding that there 
was nobody prepared to exceed the decree- 
holder’s bid between the hours of 2-30 and 
4 pM. and once that is~accepted, the 
appeal regarded as a revision must 
ail. 

It was then argued that the mere fact 
that nobody turned up at 2-30 when the 
sale was resumed was enough in itself 
to cause the Sale Amin to postpone the 
sale. We are unable to agree. The sale 
was duly advertised, persons iurned up 
and bid and because no one was prepared 
to come back at 2-30 and make any higher 
bid, it dces not mean that the proceedings 
were vitiated. 


The appellant addressed us in person 


at the conclusion of the case and wanted 
to knew Low property wLich had one been 
markea at hs. 6,00 was soid for Rs. 1,105, 
ib is more pertinent to enquire why this 
query was not addressed to the Courts 
below which are the Courts of fact. But 
iLe reason seems obvious. Rs. 6,(00 was 
a gross overvaluation and as nobcdy was 
prepared to pay that price, it had to be 
' märked down toa lower figure. It fetched 
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only Rs. 700 and Rs. 1,000 at two previous 
auctions, so Rs, 1,105 cannot be far off its 
true value. 

The appellant also asked for justice to 
be done and nothing but justice. We. 
might observe in this connection that the 
decree in this case was passed as far back 
as 1930 upon a mortgage of the year 
1920 and that the decree-helder has received 
nothing whatever up to date either on his 
mortgage or under his decree and that 
every attempt at execution has been met 
with delaying tactics. The appellant's 
learned Counsel said that his client was 
perfectly solvent and had large properties 
and the appellant did not contradict this 
when he addressed us himself, so it is 
dificult to understand what his plea for 
justice means. Jn our cpinion justice 
calls for a speedy settlement of the 
unfortunate decree-holder’s rightful dues. 

The appeal is dismissed with costs. 

D. Appeal dismissed. 


Le eatin 


MADRAS HIGH COURT 
Civil Miscellaneous Second Appeal No. 132 
of 1931 and Civil Revision Petition 
No. 306 of 1933 
February 26, 1937 . 
-FloRWILL, J. 
RAMASWAMI CHETTIAR—APPELLANT 
VETSUS 
MEY YAPPAN SERV AJ— RESPONDENT 

Civil Procedure Code (Ast V of 1908), s. 47, O. XXI, 
r. ,93—Stranger—Auction-purchaser applying under 
0. XXI, r. 93, for refund of purchase-money on 
setting aside of sale—Order on such an application— 
Appeal and second appeal, maintainability of— 
Limitation for such application—Article applicable— 
Limitation Act (IX of 1808), Sch. I, Arts. 181, 1&2, 

There is certainly avery strong tendency to give 
s. 47, Civil Procedure Code, a wide application and 
to bring within its scope questions arising between 
the parties to the suit and the auction-purchaser. 
A stranger purchaser, at a Court auction, therefore, 
is entitled and bound to have any question relat- 
ing to the satisfaction of the decree decided under 
6.47. ip. 470, col. 2.] 

Where on setting aside of sale, the auction-pur- 
chaser applies under O, XXI, r. 93, Civil Proce- 
dure Code, for a refund of the purchase-mdney, 
the matter relates tosome extent to the discharge 
and satisfaction of the decree and consequently an 
appeal and second appeal lie from an order on such 
application. [b¢d.] 

Case-law referred to.] 

In such a case, the auction-purchaser is not attempt- 
ing to execute any decree or order. His application 
therefore is governed by Art. 181, and not by Art. 182, 
Limitation Act, andit must be made within three 
years from the date of the first order setting aside the 
sale. [p. 473, col. 2.) i 

[Oase-law diseuased.] i 
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C. Mise. 5. A. against an order of the 
Sub-Judge, Tanjore, in A. S. No. 165 of 
1933 


Messrs. K. V. Krishnaswami Iyer and 
S. Venkataraman, for the Appellant. 

Mr. K. S. Sankara Ayer, for the Respon- 
dents. 

Judgment.—In execution of a decree, a 
sale was held on June 24, 1922, which was 
- gonfirmed on July 25, 1922. An applica- 


_ tion to aside the sale was made and an 


order passed setting aside the sale on 
December 17, 1923. There was an appeal 
to the District Judge, a second appeal to 
the High Court, and a Letters Patent 
‘Appeal from the judgment in second 
appeal. All these appeals to which the 
decree-holder and the auction-purchaser 
were parties were dismissed ; the first 
appeal on November 12, 1921, the second 
appeal on February 21, 1928, and the Let- 
ters Patent Appeal on September 13, 1929. 
The. present application was pub in under 
O. XXL, 1,93, by thə auction-purchaser 
for refund of the purchase money, as the 
sale had been set aside. Tais was on 
August 29, 1932. The question arises whe- 
ther this applicaticn is barred. by limita- 
tion, which would depend on whether, as 
contended by the decree holder, three years 
are allowed from the date of setting aside 
the sale or, as contended by the auction- 
purchaser, three years {rom the dismissal 
of the -Letters Patent Appel on Septem- 
ber 13,1929 The District Munsif of Pat- 
tukottai held that the application was in 
time. Against that finding the decree- 
holder preferred a revision petition to this 
Court (C. R. P. No. 306 of 1933) and at the 
Same time appealed to the District Judge, 
The District Judge transferred the appeal 
to the Subordinate Judge, who held that 
the application was barred and dismissed 
the application. Against that finding this 
appeal (C. M.S. A. No. 132 of 1934) has 
been preferred and this ©. M. S. A. and 
G. R. P. No. 306 of 1933 bave come on for 
hearing together. 

One of the questions for decision is whe- 
ther an appeal lay against the order passed 
under O. XXI, r. 93, by the District Munsif 
ordering refund of the purchase money. 
On behalf of the appellant three cases 
have been quoted which directly bear on 
this question. The first is Krishna Bhupati 
v. Venkataswamy (1), in which Sadasiva 
Iyer and Moore, JJ. held that in an ap- 
plication under O. XXI, r. 93, no appeal 


(1) 3 LW 105; 33 Ind. Oas. 235; AIR1917 Mad. 
217; (1916) 1 M W N 109. 
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lay. Another case of this Court referred to 
is Kunhammad v. Chathu (2), which was 
decided similarly. In both these cases no 
argument was adduced andI doubt whe- 
ther they are any longer good law; for, 
they seem to have been decided on the 
assumption that an auction-purchaser is a 
Stranger to the suit and that any point 
that arises between him and the parties 
to the suit did not therefore fall within 
the scope of s.47. There can be no doubt 
from a very large number of cases decided 
in this Court and in other High Courts that 
the auction-purchaser can be looked upon 
as a representative of a judgment-debtor 
or deciee-holder and, further, that when 
there is a matter in dispute between the 
decree-holder and the judgment-debtor, it 
makes no difference that the actual ap- 
plication which raises the matteris made 
by a stranger. The third case referred 
to is Rahim Baksh v. Dhuri (3), which is 
to the same effect. There is very little 
discussion even in that judgment; and 
the many cases referred to therein show 
that there was a Very considerable conflict 
of authority on this point before Rahim 
Baksh v. Dhuri (3), was decided. Taat 
case is certainly no longer good law in 
Allahabad: for a Full Bench of the Allah- 
abad High Court has given a definite fiad- 
ing to tne contrary in Bindeshri Prasad 
v. Badal Singh (4). 

» On the otoer side, thereis no direct 
decision on this point excepting Bin deshri 
Prasad v. Badal Singh (4), but a number 
of cases have been quoted in which it 
has been pointed out that matters in dis- 
pute between the aucticn purcaaser and 
the parties to the suit come properly under 
s. 47, Civil Procedure Code, it they relate 
to the execution, discharge, and satisfac- 
tion of the decree. In Veyindramuthu 
Pillai v. Mayı Nadan (5), there was a 
conflict between the auction-purchaser in 
execution of a money decree, who was a 
stranger and the auction-purchaser (decree- 
holder) in execution of a mortgage decree. 
The stranger auction-purchaser contended 
that he was a purchaser for value without 
knowledge of the mortgage, whereas the 
decree-helder purchaser contended that the 
purchase was made Its pendens and was 
therefore not binding on him. It was 

(2) 9 M 437. 

(3) 12 A 397; A W N 1890, 135, 

(4) 45 A 369; 74 Ind. Cas, 873; AIR 1923 All 394; 
21L A Ld 228. 


(5) 43 M 107; 54 Ind. Cas, 209;A IR 1920 Mad. 
324; 28M L J 32; (1910) M WN 831;26ML T 391 
(Œ b). 
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‘there held that the auction-purchaser was 


a representative of the judgment-debtor. | 


The question whether the matter arose 
in execution. was not decided by the Full 
Bench, as a definite finding that it did 


so. arise had been. given by the referring: 
scope of Veyindramuthu - 


Judges. The 
Pillai.v. Maya Nadan (5), was explained 


very fully in the judgment of Krishnan, - 


J.in Jainulabdin Sahib v. Krishna Chettiar 
(6)..There, the judgment-debtor, in a 
separate suit, contended that the auction- 
purchaser had trespassed on some of his 


lands which had not been sold: but the - 


Court found that. although the laads, in 
question were not the subject-matter of 
the mortgage or of the decree and were 
not even’ sold: yet the Amin had by mis- 
take actually delivered them to the auc- 
tion-purchaser and that there was no 
trespass. It was held, following the Full 
Bench case, that this was a dispute in 
which the judgment-debtor and the decree- 
holder -were adversely interested and that 
it did not matter that it was the auction- 
purchaser with whom the judgment-debtor 
was actually contending. It was there- 
fore held that the judgment-debtor should 
have -raised this matter in execution and 
that a separate suit did not lie. In 
Surimuthu Pillai v..Muthukrishna Pillai 
(7), there was a sale: but before confirma-: 
tion had been ordered, the decree itselfe 
was set aside in appeal. The sale was 
confirmed and «an application was then 
put in to set aside the sale under ss. 47, 151 
and O. XXI, r. 89. It was held that 
O. XXI, r. 89, did not apply; and the same 
test was applied by Madhavan Nair, J. in 
this case as was applied in Jainulabdin 
Sahib v. Krishna Chettiar (6), whether 
the judgment-debtor and the decree-holder 
were adversely interested in the point in 
dispute. It was held that they were, and 
that therefore s. 47 did apply and the 
matter could be gone into in execution. 
It is not difficult, 1 think, to distinguish 
these three cases from the present case; 
for in all three of them it was very clear 
that the matters in dispute did arise in 
execution. It is, however, argued that in 
the present case the dispute is one relat- 
ing to the discharge and satisfaction of 
the decree: because if the auction-pur- 
chaser succeeds, the decree would be un- 
satisfied; whereas if he fails the decree- 
(6) 44M LJ 120; 63 Ind. Cas. 200; A I R1921 Mad. 
420; 14 L W 92; (1921) M W N 491. 
` (7) 65M Ld 253; 143 Ind. Cas. 854; AIR 1933 


tad. 598; 56 M 808; Ind. Rul. (1933) Mad. 339: 3 
W138: (1933) M W N 1081, ) 8 L 
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holder will have retained possession of the 
money and the decree will be satistied. 
This seem to be the view taken in Bindeshrt 
After approv- `’ 


Madras High Courtin Veyindramuthu Pillai 
v. Maya Nadan (5), that a stranger pur- 
chaser at a Court auction is entitled and 
bound to have any question relating to the 
satisfaction of the decree decided under 
s- 47, Civil Procedure Code, the judgment 
goes on to discuss the Privy Council cafe, 
Prosonno Kumar Sanyal v, Kali Das 
Sanyal (8), in which their Lordships re- 
marked that Courts in India were right 
in not placing too narrow a construction 
on the language of s. 244 (the present 
s. 47). It then refers to a recent decision 
of the same Court in Sitaram v. Janki 
Ram 19), with approval. The authority of 
this ruling is weakened by the fact that 
the Judges were undoubtedly influenced 
by the equities of the case before them; for 
they say: Ni 

“We are entitled to treat this application as com- ` 
ing within the provisions of that section. Even if 
we were not so satisfied, we should have been pre- 
pared to grant the relief asked for on the analogy 
of s. 144, in exercise of our inherent power under 
s. 151 cf the Code. There isadmittedly no question 
outstanding between the parties except that which 
has been decided in this appeal, and to require 
the question to be now tried out in a regular suit 


would be merely to put the parties to unnecessary 
expense.” 


However, a very definite finding has 
been given, and it is incumbent on me to 
give it the very greatest respect. Apart 
from Bindeshri Prasad v.Badal Singh (4), 
this question does seem to have been 
left in some uncertainty; but on a general 
examination of the current of cases, bear- 
ing on the interpretation of s. 47, there 
is certainly a very strong tendency to 
give it a wide application and to bring 
within its scope questions arising between 
the parties to the suit and the auction- 
purchaser. As has been pointed above, the 
matter now in dispute does, to some exlent, 
relate tothe discharge and satisfaction of 
the decree. I therefore find that an appeal 
and second appeal do lie. 

When this appeal first came up for 
hearing, it was admitted that the Article 
of the Limitation Act to be applied was 
181 but the learned Advocate for the 
auction-purchaser now suggests that the 
appropriate Article would be 182. There 


is no direct authority, but the matter hes 


(8) 19 C 683: 19 I A 166, 6 Sar. 209 (PO). 
(9) 44 A 266: 65 Ind, Cas, 813; A Į R 1922 All. 200; 
20 AL J 105, 
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been argued on the analogy of an applica- 
tion under O. XXI, r. 93, Civil Procedure 
Code, to an application under s. 144, Civil 
Procedure Code, for restitution. There has 
been a considerable conflict of authority 
whether applications for restitution are 
governed by Art. 181 or Art. 182, but the 
weight of authority is that they are govern- 
ed by Art. 181. Full Benches of the Allaha- 
abad and Patna High Courts have said so 
and the question has been much discussed 
in Oalcutta, where the same conclusion was 
` reached. 

However, there is authority in Madras for 
the position that applications under s. 144 
relate to execution and that Art. 182 
therefore, applies. The leading Madras 
case is Somasundaram v. Chockalingam 
(10) and the reason given is this : 

“The language of 8. 583 of the old Code was not 
wide enough tocover all cases of benefits arising 
from the reversal of a decree being fully realized by 
the successful party. Apart from this change, 
we see no ground for holding that Legislature 
intended tomakeany departure in the procedure 
by which restitution is to be obtained. Under the 
old Code restitution was by way of execution: see 
Prag Narain v. Kamakhia Singh (11). The same 
rule applies to similar applications under the new 
Code. The language of s. 47 of the Code would cover 
all cases of restitution.” 

So that the reason why Courts ia Madras 


“have followed Sumasundaram v. Chockalin- . 


gam (10) is that restitution was considered 
tobe by wayof execution under the old 
Code and that no chinge was made in the 
new Code. Even apart from that, it is not 
difficult to see that restitution does arise 
by way of execution: for in executing the 
decree of the Court which reverses a decree 
of alower Court, account has necessarily 
to be taken ofany changes inthe positions 
of the parties that have taken place since 
the passing of the decree that has been 
reversed, For example, if one Court states 
that A should hand over possession to B 
and he does so in execution and the Appel- 
late Court states that possession should 
be with A, it isin execution of the Appel- 
late Gourt decree that pcssession is given 
back to A by B. It is difficultto apply 
similar reasoning to an application under 
O. XXI, r. 93. Article 182 sets out the 
period oflimitation for the execution of a 
decree ororder but an auction-purghaser 
who applies for the return of the purchase 
money is certainly not attempting to exe- 
cute any decree or order. Order XXI. r. 93, 

(10) 40 M 780; 38 Ind. Cas, 806; A I R1917 Mad. 
185; 5L W 267. 

(11) 31 A 551; 3 Ind. Cas. 798; 130 O 1£0;36 IA 
197; 100 LJ 257; 11 Bom. L R 1200; 6 M L T 303; 
14 O W N 55; 19 M L J 599 (P 0). 
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merely gives the auction: purchaser an 
equitable relief by way of returning to him 
the money that he has already paid into 
Court because of some order passed under 
O. XXI, rr. 39 to 92, depriving him of land 
for which he has already paid. Were 16 
not for the provisions of O. XXL r. 93, he 
would be driven to a separate sult. In a 
recent case decided in this Court by 
Lakshmana Rao, J. Muniah v. Gangamma 
(12) an auction-purchaser claimed restitu- 
tion under s. 144 (and not under O. XXI, 
r. 93) by virtue of the fact that the sale 
was set aside because of a successful 
application under O. XXI, r. 63. Laksh- 
mana Rao, J. held that s. 144 does not 
apply only to cases where a decree or order 
is reversed in appeal, but also where an 
order ig made of no elect by virtue of 
other proceedings, so that when a claimant 
became successful in a suit filed under 
©. XXI, r. 63, the Court was em powered 
under s. 114 to put all the parties, including 
the auction-purchaser, in the same position 
asthey would Lave been if the claim had 
been upheld in the trst instance. This 
ease is clearly distinguishable from the 
present one. Tnere are no grounds for 
holding thit Art. 102 applies to an applica- 
tion under O. XXL r. 93. 

Assuming a3 was originally conceded 
that Art. 181. is the provision of the Limi- 
tation Act that governs this application, 
it would certainly fullow from a plain 
reading of Art. lol that time begin to Tun 
from the date of the passing of the original 
order setting aside the sale. It is, however, 
argued, on tne analogy of orders passed on 
applications under s. 144 oF for the 
passing of a final decree, that it is from 
the date of the decree of the final Appel- 
late Court confirming the decree of the 
first Court that time must be reckoned. 
Tnat in the case of an application for a 
final decree time has to be reckoned from 
the preliminary decree of the tinal Appel- 
late Courthas certainly been established 
beyond all doubt. The Privy Couneil in 
Jowad Hussain v. Gendan Singh (13) has 
approved the remarks made in Gujadhar 
Singh v. Kishen Jiwan Lil (14) ta the 


ffect that : 
Í “The essential condition to the making of a final 


"Das, 499; AI R1926 PC 
76 (1928) M WN 591; 
LW 33; 7P LT 
93 Bom. L R1395 


ED 39 A 641; 42 Ind. Cas. 93; AIR 1917 All. 163; 
15 AL J 734 (8 B). 
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decree is the existence of a preliminary decree 
which has become conclusive between the 
parties”. 

and that: 

“when the Munsif passed the decree it was open to 
the plaintiff or the defendant to accept the decree 
or to appeal, If an appeal is preferred, the final 
decree isthe decree of the Appellate Court of 
final jurisdiction, Whenthat decree is passed, it is 
that decree and only that which can be made final 
between the parties.” . 


Similar reasoning was adopted by this 
Court in Venkayya v. Sathiraju (15). Uthere 
had been no decisions on applications other 
than these for final decrees, the position of 
the appellant would have been a strong one. 
Another group of applications, upon which 
_ there has been considerable authority, is 

that of applications for restitution under 
s. 144, which, in the opinion of most of 
the High Courts, comes within the scope of 
Art. 181. As has already been pointed 
out, an application for restitution can be 
looked upon as one arising in execution of 
a decree and some Judges while holding 
that Art. 181 applied, have nevertheless 
been of opinion that such an application 
was akin to one in execution and so held, 
on the analogy of Art. 182, that the Legis- 
lature must have intended ihat where 
there were appallate decrees the decree 
of the final Appellate Court was the decree 
from which time should be ealculated. 
In view of the fact that Art. 182 expressly 
laye down that time should be reckoned 
from the date of the last decree whereas 
Art. 181 does not say so, itisrather diff- 
cult to argue by analogy from Art. 182 to 
Art. 181, The main current of authority 
on this point is undoubtedly to the effect 
that time does tun from the date of the 
first decree. The matter was very fully 
considered by 2 Full Bench of the Allahabad 
High Court in Parmeshwar Singh v Sitladin 
Dube (16) and the majority of the Judges 
found themselves unable to accept the 
argument that the proceedings were 
akin to execution proceedings and that 
the same principle that time should be 
reckoned from the date of the final 
Appellate Court decree should be followed. 
The Caleutta High Court has consistently 
held the same view. In Muthukaruppan 
Chetliar v. Annamalai (17) a contrary 
yiew was held. Rambujhavan Thakur v, 


(15) 44 M 714; 64 Ind. Cas. 470; A IR 1921 Mad. 
414,41 M LJ 117;14 LW 180. 

(16) 57 A 26; 150 Ind. Cas, 108€; A IR1934 All, 
626; (1934) A L J 603; 7 R A 65. 

(17) 11 R (275; 149 Ind. Cas, 889; A T R 1933 Rang, 
180; 6 R Rang. 337, ; 
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Bankey Thakur (18), was there referred to. 
and the opinion was expressed that it was 
dificult to seein what way an application. 
fcr the passing of a finaldecree differed 
in this respect in principle from an appli- . 
cation for restitution. If it was the 
operative decree of the final Appellate 
Court that had to be taken into account 
in reckoning the time allowed for applying - 
for a final decree, then for the same reason 
it would betne decree of the final Court 


‘f Appeal that should be taken into 
account in reckoning the time for 
restitution proceedings. Even if this 


reasoning is valid, it is very difficult to see 
how a mere application to return purchase 
money can be assimilated toan application 
for the passing of a ünal decree or even to 
one for restitution of the nature of an’ 
exection of a decree. 

Cases dealing with certain other applica- 
tions seem to me tobe more analogous to 
the present application for a refund of 
purchase money. In Juscurn Boid v. 
Pirth Chand Lal (19) the provision of tke- 
Limitation Act applied owas Art. 97 
“for money paid upon an existing con- 
sideration which afterwards fails’. There 
the same question arose as to whether time 
had to be reckoned from the date of the 
decree of the lower Court or from the date 
of the decree of the Appellate Court which 
confirmed the judgment of the lower Court. 
Their Lordships there pointed out that as 
in India an original decree is not suspend- 
ed by the presentation of an appeal nor 
is its operation interrupted when the decree © 
on appeal isone of dismissal, and that as 
consideration failed at the date of the 
first decree, the mere) fact that an appeal 
had been filed did not suspend the 
cause of action and that throughout the 
pendency of the proceedings in the Appel- 
late Courts time was running against the 
plaintiff. This case is of very great 
importance and has been discussed in 
all the eases relating to applications for 
restitution whichever way Courts have 
eventually decided. It hes been taken as 
the Allahabad and 


an authority by 

Calcutta High Courts with regard to 
restitulion proceedings on. the ground 
that as the section clearly says that the 


period of limitation under Art. 181 is 
three years from the time when the right 

(18) 7 Pat. 794; 114 Ind. Cas. 476: AI R 1998 - 
Pat. 598; 10 P LT 49; Ind. Rul. (1929) Pat.156. | 

(19) 46 C 670: 50 Ind, Cas. 444; A IRIS PC 
15): 46 I A 52; 17 AL J5l4; 36 M L J£57; 23 0 
W N 791; 21 Bom. L R 632; (1919) M W N 258; 30 
OLS 71; 26M LT13; 10 LW 416 (P 0). 
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to apply accrues, time must be calculated 


> from the date on which the right accrued, 


~ Because the cause of action is not inter- 
rupted by the subsequent filing of an appeal. 
_ In Ashutosh Chowdhury v. Kumed Kamini 
Dassi (20) a sale was set aside and money 
= refunded to the auction-purchaser. The 
- . deecree-holder appealed but the sale was 
' aonfirmed. A second appeal was filed which 
was also dismissed. Another judgment- 
debtor who was nota party to the appeals, 
then filed a suit for the return of the money 
which had been drawn by the auction-pur- 
- chaser. The suit was filed more than three 
years from the date of the original decree but 


less than three years from the date of the. 


appellate decree. Jn that case the Judges 
felt themselves bound by the Privy Coun- 
cil decision just referred to. They say 
that : 

“In construing the provisions of the Limitation Act, 
equitable considerations are out of place and the 
strict grammatical meaning of the words is the only 
safe guide. In this view we are of opinion that the 
right to apply accrued as soon as the order of the 
District Judge was made in August 1925, confirming 
the sale and that as the present application was 
not made within three years from that date, it has 
been rightly held that the application was barred 
by limitation.” : 

“No doubt in that case the plaintiff was on 
a specially weak ground as he had not been 
a party to the appeals; and this was 
pointed out in the judgment in this case as 
being an a fortiori reason for dismissing 
the suit. There can be no doubt, however, 
that the case would have been decided 
against the plaintiff even if those special 
considerations had not existed. In Harish 
Chandra Shaha v. Chandra Mohan Dass 
(21) anex parte decree was passed and 
execution took place. The ex parte decree 
was subsequently set aside and the judg- 
ment-debtor applied for a return of the 
money realized in execution. There, too, it 
was held that three years -should be cal- 
culated from the date of setting aside the 
ex parte decree. In Pakuran v. Kandan 
Kutti (22) it was found that a vendor had 
no saleable interest. That decree was 
appealed against but dismissed. A suit was 
then brought for damages for breach of 
covenant of title by the vendee and it was 
held, distinguishing Venkayya v. Sathiraju 
(15) which contained an obiter to the effect 
that Juscurn Boid v. Pirthi Chand Lal (19) 
had no application to Art. 182 and that it 


(20) A I R1933 Cal. 422; 144 Ind. Cas. 150; Ind, 
Rul. (1933) Cal. 517. 

(21) 28 0 113. 

(22) 16 L W 285; 70 Ind. Cas. 45; A IR 1923 Mad. 
23; 16 L W 285; 31 ML T 169; (1922) M W N 561, 
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would be strange if the basis for calculating 
the. limitation under Art. 181 differed from 
that under Art. 182, that time begin torun 
from the date of the first decree and not 
from the date of the appellate decree: 
Juscurn Boid v. Pirthi Chand Lal (19) was 
there followed. The reason for distinguish- 
ing Venkayya v. Sathiraju (15) was that 
applications under s. 144 were of the nature 
of applications in execution. Although none 
of the cases immediately referred to above 
Juscurn Boid v. Pirthi Chand Lal (19), 
Asutosh Chowdhury v. Kumed Kamini Dassi 
(20, Harish Chandra Shaha v. Chandra 
Mohan Dass (21) and Pakuran ve Kandan 
Kutti (22) deals with precisely the point 
raised in this application, yet it Seems that 
the same principles have to be applied in 
this case aS in those just quoted. The 
present application was a simple one under 
O. XXI, r. 93, for the return of money and 
the right to make that application accrued 
immediately the order setting aside the 
sale was made. As the cause of action 
was not suspended by the filing of the 
second appeal and Letters Patent Appeal, 
time went on running against the appel- 
lant throughout the conduct of those proceed- 
ings. As pointed out in Asutosh Chow- 
dhury v. Kumed Kamini Dassi (20). Courts 
are not entitled to import equitable con- 
siderations when the Legislature has made 
it clear what time should be allowed fer 
filing applications I, therefore, hold that 
the present application was out of time. I 
must mention before concluding a direct 
decision in favour of the appellant in 
Giridhari Lal v. Sital Prasad (23). That 
decision was by a Single Judge. It is, 
moreover, a very old one, and it was decided 
on purely equitable considerations. Itseems 
never to have been quoted or cited before 
any other Court and its authority at present 
must be very little. 

An alternative argument has been put 
forward on behalf of the appellant that as 
he joined with the decree holder in prefer- 
ring the appeals, he could not at the same 
time apply for a refund of the purchase 
money and that it could not be said that 
the right accrued to the applicant in pursu- 
ing the strictly alternative relief to have 
the sale upheld. Thelearned Subordinate 
Judge in appeal disposed of this argu- 
ment very summarily by saying that he wag 
unable to follow the reasoning and that jf 
the appellant chose to take the matter in 
appeal, it was his own fault and he did 
so at his own risk. I quite agree with- 

(23) 11 A 372; A W N 1889, 113. 
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what the learned Subordinate Judge has 
said. The appellant had two remedies 
and there was no reason why he should not 
have adopted both at the same time, one 
being kept pending until the other was dis- 
posed of. He hada choice and must accept 
the consequences of having made the wrong 
one. In result the appeal is dismissed with 
costs. 

The Civil Revision Petition was unneces- 
sary and is dismissed without costs. (Leave 
granted). ot 


A.D. Appeal dismissed. 
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VETSUS 
‘ Srimats HEMANGINI KAR—DroRER- 
HOLDER AND ANOTHER-—RgSPONDENTS 

Accounts — Suit for — Valurtion for purposes of 
jurisdiction—Suits Valuation Act (VII of 1887),s. 11 
Objection under, gives finality to decree in sutt— 
Executing Court, if can challenge decree on ground of 
under-vaiuation—Jurisdiction--Court having juris- 
diction upto preliminary decree — Whethercan lose 
jurisdiction at later stage. 

The value of ‘a suit for accounts for purposes of 
jurisdiction isthe same as its value for the purposes 
of court-fees. By s.7,sub-s. 4, cl. (f), Court Fees Act, 
the value of such a suit for purposes of court-fees is 
the amount at which the relief sought is valued in the 

laint. Bidyadhar Bachar v. Manindra Nath Das 
(1), followed. Golap Singh v. Indra Coomar Hazra 
(2), not followed. l l 

An objection under s. 11, Suits Valuation Act, is to 
give finality tothe decree in the suit and ifa Court of 
revision is nət entitled to interfere with the decree, 
the implication is that the executing Oourt also 
cannot go behind the decree and say that the decree 
ig without jurisdiction as it was made in a suit 
which was undervalued, 

It would be incongruous that a particular Oourt 
should have jurisdiction in one suit up to a certain 
stage, namely, up to the preliminary decree and 
thereafter lose jurisdiction at the later stage. There 
is no provision in the Civil Procedure Oodefor the 
return of the plaint, insuch a case. For, the provi- 
sions of O. VII, r. 10, deal with the case, where, from 
the very beginning, the Court to which the plaint 
was presented had no jurisdiction. If the prelimin- 
ary decree passed in the suit was a decree passed by 
a Court having jurisdiction, there is no provision for 
the carriage of these proceedings in any other Court 
of first instance, as the plaint could not be returned 
after the preliminary decree for being presented to 
another Court. 


O. A. from an appellate order of the Sub- 
Judge, Dacca, dated July 3, 1936. 
' Messrs. A. N. Bose and Hemanta Kumar 
Bose, for the Appellant. 
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Messrs. Atul Chandra Gupta and Nagen- 
dra Chandra Choudhury, for the -Respond- 
ents. 

Nasim Ali, J.—This is a judgment-deb- 
tor’s appeal arising out of an execution 
proceeding. The objection of the judgment- 
debtor is that the decree cannot be execut- 
ed, inasmuch as the Court which passed 
the decree had no jurisdiction to pasa it. 
The decree under execution is a decree for 
about Rs. 3,500 passed by a Munsif. The 
suit in which the decree was passed was 
a suit for accounts and was filed in the ` 
Oourt of a Munsif as the value of the relief 
claimed in the suit was stated to bs Rs. 510 
in the plaint. The learned Munsif passed 
a preliminary decree for accounts. An 
appeal was taken against this preliminary 
decree but it was dismissed for default. 
Thereafter a Commissioner was appointed 
to take accounts and as a result of account- 
ing the defendants were found to be liable 
to pay about Rs. 3,500 to the plaintif decree- 
holder. The learned Munsif thereupon 
passed a decree for that amount against the 
defendants. 

The contention of Mr. Bose appaaring 
on bahalf of the defendant judgme -leb- 
tors is that the Munsif had no jurisdiction 
to pass ths decree under execution. By 
s. 19 (1), Bengal, N.-W P. and Assam C.vil 
Oourts Act, Acs XIL of 1887, the jurisdic- 
tion of a Munsif extends to all suits of 
whica the value does not exceed Rs. 1 090. 
The Local Government, however, miy em- 
power a particular Munsif 10 entertain suits, 
the value of which des not exceed Rs. 2,000. 
It isnot disputed in this case that the Mun- 
sif who tried the suits for accounts was 
vested with powers to try suits up to the 
value of Rs. 2.000. Tne value of a suit for 
accsuats for purposes of jurisdiction is the 
same as its value for the purposes of court- 
fees: sees. 8, Suits Valuation Act. By 
s. 7, sub-s.4, cl. (f), Court Fees Act, the 
value of such a suit for purposes of 
court fees is the amount at which the relief 
sought is valuedin the plaint. The value 
for purposes of jurisdiction of an account 
suitis, therefore, the amount at which the 
relief sought is valued in the plaint by 
the plaintiff for purposes of court-fees. 
The suit was valued by the plaintiff at 
Rs. 510. The Munsif, therefore, had juris- 
diction to try the suit and to pass the pre- 
liminary decree. Mr. Bose’s contention is 
that the value of that suit for purposes of 
jurisdiction must be the value of the relief 
as found by the Court ultimately and not the 
tentative value put by the plaintiffin the 
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plaint. He, however, could not point out 
‘any statutory provisions under which the 
Court after it had passed the preliminary 
decree could revise the value of the suit 
for purposes of jurisdiction and return the 
plaint to another Court. Order VII, r. 10, 
evidently contemplates cases where the 
Court had no jurisdiction to entertain the 
suit from the very beginning. Itis true 
that ander s. 11, Court Fees Act, if the 
amount decreed is in excess of the amount 
claimed in the plaint, the: decree cannot 
‘be executed until the deficit court-fee is 
paid. But that section simply deals with 
the realization to deficit court-fees. For 
purposes of court-fees, it may be said that 


the value given by the plaintiffin an ac- - 


count suit in the plaint is a tentative one, 
but there cannot be tentative valuation of 
a suit for purposes of jurisdiction. 

“To hold that jurisdiction should depend on the 
amount for which the final decree should be passed, 
would have this effect, that after the Munsif passes a 
‘preliminary decree and it is found after accounts taken 
that the final decree must be for an amount exceed- 
ing the pecuniary limit of his jurisdiction, the entire 
proceedings beforehim, including the decree pass- 
ed, should be considered as being without jurisdic- 


tion. Itwould also lead to many other anomalies . 


apart from the serious question that the plaintiff 
would be denied his proper remedy for no fault of 
his: Per B.B. Ghosh J. in Bidyadhar Bachar v. 
Manindra Nath Das (1).” 

The next contention of Mr. Bose is that 
in any view of the case the Munsif had no 
jurisdiction to pass a decree for an amount 
in excess of Rs, 2,000. Reliance was 
placed by him on a decision of this Court 
in Golap Singh v. Indra Coomar Hazra 
(2). In that case it was observed : 

“The jurisdiction of the Court as determined by 
the value stated, is regulated by the amount at 
which the plaintiff values the relief sought. 
this does not conclude the question, whether a 
Qourt of restricted pecuniary jurisdiction like the 
Court of the Munsif is competent to make a decree in 
a suit for accounts valued at less than Rs. 1,000 for 
an amount in excess of Rs. 1,000 which is the 
pecuniary limit of its jurisdiction. Upon first prin- 
cipies weare ofopinion that the Munsif has no 
power todo this. This jurisdiction of a Court is 
the authority to hear and determinea cause.” 


‘The observations in this case are not 
binding on us in view of the observa- 
tions in Bidyadhar Bachar's case (1), re- 
ferred to above. We are, therefore, of opin- 
ion, that the Munsif had jurisdiction to 
pass the decree under execution. Again 
the preliminary or the final decree in the 
suit was not challenged by the defendants 
on the ground that the Munsif had no 
jurisdiction to make them at any time 


(1) 53 Cal. 14; 89 Ind. Cas. 726; AIR 1925 Cal. 1076; 


29 O W N 869; 42 O LJ 49 (F B). 
(2)13 OW N 493; 1 Ind, Oas, 86; 90 L J 367. 
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before proceedings were taken for exerut- 
ing the final decree. By s. 11. Suits Valua- 
tion Act, anobjection that by re:s n of 
under-valuation of a suit a Court of first 
instance which had no jurisdicti:n with 
respect to the suit exercised jurisdiction 
with respect thereto cannot be entertained 
by the Appeal Court or by the revisional 
Court unless the objection was taken in 
the Court of first instance at or before the 
hearing at which the issues were first 
framed and recorded or the under-valuation 
had prejudicially affected the disposal of 
the suit. The judgment-debtors did not 
take any objection at any stage of the suit 
that it was undervalued. It was not sug- 
gested by Mr. Bose thatthe under-valua- 
tion in this vase has, in any way, prejudi- 
cially affected the disposal of the suit on 
its merits. Mr. Bose, however, contended 
that s. 11, Suits Valuation Act, does not 
preclude the Executing Court from enter- 
taining an objection that. the Court had 
no jurisdiction with respect to the suit as 
the real value of the suit was in excess 
of the pecuniary limit of its jurisdiction, 
I am unable to accept this contention. The 
objection under s. 11, Suits Valuation Act, 
is to give finality to the decreein the suit 
and ifa Court of revision is not entitled to 
interfere with the decree, the implication 
isthatthe Executing Court also cannot go 
behind the decree and say that the decree 
is without jurisdiction as it was made in 
a suit which was undervalued. For the 
aforesaid reasons, I am of opinion, that the 
judgment-debtors are precluded from at- 
tacking the decree onthe ground that it 
was passed without jurisdiction. The re- 
sult, therefore, is that this appeal is dis- 
missed with costs, hearing fee being assess- 
ed at three gold mohurs. 

R. C. Mitter, J.—I agree in this judg- 
ment delivered by my learned brother and 
I desire to add the following: In my 
judgment the words “value as determinable 
for the computation of court-fea” used, in 
s. 8, Suits Valuation Act, have reference 
in a suit for accounts to 8. 7, sub-s. (4), 
cl. (f,, Court Fees Act. Section 11, Court 
Fees Act, does not enter upon the picture 
at all, for, that section deals with the stage 
after the decree has been passed, namely, 
the stage of execution. In view of the 
fact that the present suit for accounts was 
valued at Rs. 510, the Munsif's Court was 
the proper Court in which the suit could. 
be filed. Up to the stage of the prelimi- 
nary decree there wag no indication whatso- 
ever that the extent of the liability of the 
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defendant would exceed the amount of 
Rs, 2,000. There cannot, in my judgment, 
be any doubt that the suit thus instituted 
in the Munsif’s Court was a good suit at 
least up to the first stage, that is to say, the 
preliminary decree passed by the Munsif was 
a decree passed with jurisdiction. It would 
seem to me to be incongruous that 2 parti- 
cular Court should have jurisdiction in 
one suit up to a certain stage, namely, up 
to the prelimary decree and thereafter 
lose jurisdiction at the later stage. There 
is no provision in the Code for the return 
of the plaint,in sucha case. For, in my 
judgment, the provisions of O. VII, r. 10, 
deal with the case, where, from the very 
beginning, the Court to which the plaint 
was presented had no jurisdiction. Ifthe 
preliminary decree passed in the present 
suit was a decree passed by a Court having 
jurisdiction, there is no provision for the 
carriage of these proceedings in any other 
Court of first instance, as the plaint could 
not be returned after the preliminary 
decree for being presented to the Court of 
the Subordinate Judge. In these circum- 
-stances it would seem to me unreasonable 
to hold that the Munsif had no jurisdiction 
to pass a decree for Rs. 2,500 odd in this 
case. I would accordingly hold that the 
decree passed in the present case was a 
decree passed by a Court which had juris- 
diction and that the objection of the judg- 
ment-debtor at this stage is not maintain- 
able. 
D. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Miscellaneous Civil Appeal No. 12 of 1934 
May 17, 1937 
Davis, J. O. AND Haveniwata, A.J. O. 
DEVIDAYAL RALYARAM—Appsiusnt 
versus 


SECRETARY or STATE—Responpent 

Workmen's Compensation Act (VIII of 1923), ss. 30, 
3—~Appeal under 3. 30 — Substantial question of law 
arising—Whole case is open—Fitter injured while 
collecting scrap from under machine—No part of his 
duty—Injury held arose out of “added peril” and not 
out of or in course of employment. 

In an appeal under s. 30, Workmen's Compensation 
Act, ifa substantial question of law arises, the High 
Court can consider the case as a whole on points of 
factsas well as law. Gourtkinker Bhakat v. Radha- 
kissan Cotton Mill (2), followed. Pestonjt Bhicaji v. 
Farid Khan Pir Mahomad (|), referred to. 

A fitter went to find some scrap to make nuts 
and studs from the scrap heap under the machine 
which, when set in motion, caused a permanent in- 
jury to his hand yendering it almost useless. It was the 
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duly of the fitter when he wanted material for makin 
nuts and studs not to go through the workshop ‘an 
search for scrap under the machines. It was his 
duty to go to the store to get material for the making 
of nuts and studs. In fact they were prohibited from 
going through the machine shop to the store to get the... 


Scrap : 

Held, that the case fell within the class of cages of 
“added peril” to which the fitter had voluntarily and 
unnecessarily exposed himself. The injury did not 
arise out of and in the course of his employment and 
therefore he was not entitled to compensation. 

[English and Indian OCase-law referred to.] 


Mis. C. A. from an order of the Gommis- 
sioner, Workmen's Compensation, Sukkur. 

Sved M. Aslam, for the Appellant. 
- Mr. Partabrat D. Punwani, 
Respondent. 

Davis, J.C.—This is an appeal from an 
order of the Commissioner appointed under 
the Workmen's Compensation Act rejecting 
the claim of one Devidayal Ralyaram, a 
fitter, for a lump sum of Rs. 2,520 as com- 
pensation for injury to his right hand 
which rendered it almost useless. The 
case of the appellant was that the injury 
arose from an accident arising out of and 
in the course of his employment as a fitter 
and the learned Commissioner has held 
that the accident did nob arise ont of and 
in the course of the appellant's employ- 
ment because it arose from the doing of a 
yery dangerous thing which it was not 
necessary for him to do for the purpose of 
the work upon which he was employed. 

This appeal lies under s. 30, Workmen's 
Compensation Act; and it was argued by 
the learned Advocate for the appellant that 
though the appeal lies because a substantial 
question of law is involved, nevertheless, 
tnis Court may also inquire into facts and 
he has referred us to a case of this Court in 
Pestonji Bhicaji v. Farid Khan Pir Muh- 
ammad (1). However, in that case the 
learned Judge himself says that that ques- 
tion was not then before him and his tind- 
ings were merely obiter. But we think the 
point is very clearly put- by the learned 
Chief Justice Rankin, in Gourikinkar 
Bhakat v. Radhakissen Cotton Mills (2), 


where he says : 

“We have, however, to consider this cass as a 
waole. If a substantial question of law arises, we 
are entitled to do soon points of fact as well as 
on points of law. Fromthis stand-point, it appears 
to me plain enough that this is one of those cases 
where it is shown that the injuries arose to the 
applicant by reason of what has been described in 
the language I have just quoted as ‘an added peril 
produced by the workman himself’.” 


(1) A L R 1933 Sind 273; 146 Ind. Oas, 696; (1933) Or. 
Cas 947; 279 LR 377; 6 RS 72. : 
(2) 60 O 421; 142 Ind. Cas. 472; A I R 1933 Oal. 220; 
hag Cas, 301; 37 O W N 8l; Ind. Rul. (1933) 
al. 400, 


for the 


_ 1987 


. Now, the only question of fact really in 
dispute in this case is whether this fitter 
went under the orders of the Mistri Mashir 
Gul to find some ‘scrap to make nuts and 
studs from the scrap under the machine 
which, when set in motion, caused the 
injury from which he suffered, for, if he 
Went to find scrap for the purpose of this 
work under the direct order of his official 
superior, it would appear fo us difficult to 
say that the injury he suffered from the 
accident did not arise out of and in the 
course of his employment. A reference 
may be made to the case in Abbu Bakar 
Abdul Rahman & Co. v. Narayan (3). But 
the word of the appellant in this matter 
stands alone. The Mistri Mashir Gul says that 
he gave no such order while Mr. Cross-by, 
the Engineer-in-charge, says that fitters 
are prohibited from passing through the 
machine shop to the store to get scrap for 
the purpose of their work. It is true that 
Mistri Mashir Gul gave 8 letter to the 
appellant addressed to the Medical Officer, 
Barrage Hospital, in which he said that 
the injury was caused in the performance 
of duty, but the Mistry cannot be expected 
to use words of art with precision in such 
a case. 

lt is true that the learned Commissioner 
has found that. Devidayal was not guilty 
of .any wilful disobedience to an express 
order. But this would not give the appel- 
lant a good claim for a compensation for 
the injury which he suffered as result of 
an added peril; and we think that this 
case clearly comes within the class of cases 
‘of added peril ; for, it is clear that it was the 
duty of the appellant when he wanted 
material for making nuts and studs not to 
go through the workshop and search for 
scrap under the machines. It was his duty 
to go to the store to get material for the 
making of nuts and studs. It cannot be 
said that he was justified in going into the 
machine shop and searching under the 
machine for scrap for making ihe nuts and 
studs in order to save himself the trouble 
of going to the store. In Gourikinkar 
Bhakat v. Radhakissen Catton Mills (2) to 
which we have already referred, a piecer 
was injured by getting underneath the 
table and interfering with the tin rollers 
while they were in motion. The learned 


.Chief Justice said : : 


“Without entering into any question whether this 
boy was guilty of such wilful conduct as is men- 


tioned in s. 3, sub-s. 1 (b), Workmen’s Compensa- 


4 
ki 


(3) A IR 1933 Nag. 272; 145 Ind. Cas. 402; (1983) Or, 
Cas, 1004; 16 N L J 63; 6 R N47 
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tion Act of 1923, I am satisfied that the duties of 
a piecer do not include anything which requires his 
getting down underneath the table and interfering 
with the tin rollers while they are in motion. Ac- 
cording to the applicant’s own statement of his 
duties, they do not include anything of the kind. 
His own version of his duty is that he has to join 
ends of threads when the machine is in motion; 
and the underneath part of the table is fenced to 
keep him out. Therefore, his story as to the dhott 
being caught while he was merely standing by the 
machine being found to be impossible, the applicant 
is, in the particular circumstances of this case, under 
the very strongest suspicion of having been doing 
something underneath the table which he desires to 
conceal because it was altogether outside his func- 
tion.” | , f 

In this particular case, it was no part 
of the duty of the fitter to go into the 
machine shop and search under the 
machine—whether it was in motion or 
whether it was not in motion—for pieces 
of scrap to make his nuts and studs: in 
fact, it was his duty not to do this. There- 
fore, we do not see how it can be said that 
the injury which .he suffered did not arise 
out of an added peril to which he had 
voluntarily and unnecessarily exposed him- 
self and that it did arise out of and in the 
course of his employment. Our attention 
has been drawn by the learned Advocute 
for the appellant to the case in Margaret 
Broker v. Thomas Borthwick & Sons, Led. 
(4); but the facts of that case were entirely 
different. But in Stephen v. Cooper (5), 
Lord Shaw emphasizes the danger that lies 
in the phrase “added peril”. He says: 

“Of added peril and the cluster of cases around 
that phrase 1 would beg to be allowed to say that 
there are no inconsiderable dangers of an erroneous 
development of the law by making added peril a 
sole test and therefrom a settled and conclusive 
category of cases which are excluded from the 
‘remedial’ operation of the Workmen's Compensation 
Act. Granted an axtra hazard, it is not enough 
to dub it an added peril and to follow the cases; 
the true inquiry may be only beginning. On the 
one hand a fundamental question is, was the course 
taken by the workman prompted by his own indol- 
ence or purely for his own convenience and not in 
the interests of the work, say, by effectiveness or 
dispatch? If so, then the extra hazard is not only 
an added peril but a needless peril, and an arbi- 
trator is free to find that the accident did not 

A On the olher hand, 
the conditions, not merely of skilled labour, but 
of much ‘simpler and more ordinary labour, over 
and over again present emergencies and unexpect- 
ed difficulties, great and small, the Courts and 
arbitrators should be slow to reckon out of the 
employment unusual acts done or simple deviceg 
adopted to get the work forward and to meet 
emergent difficulties. The merits of a good workse 


(4) A I R 1933 P O 225; 146 Ind. Cas. 973; A I R1933 
P O 225; (1933) Or. Cas. 1441; (1933) A L J 1308-6 
R PC 38; 38 LW 805; 35P L'R 102; 66M LJ 905 
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(5) (1929) A O 570;98 LJ P O 97; 141 L T 340; 45 T 
L R 413; (1929) W O & I Rep. 233; (192950 (H | 
(1928) Sa. D T 300; 73 8 J 1268 vee 
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man is to show a dexterity both of hand and mind 
to overcome these,-and he may under-estimate the 
hazard of his efforts in the attempt to be both a 
time saver and a labour saver. But in my opinion 
the statute does not on a sound interpretation mean 
that an accident occurring in the course of such 
acts and with the hazard referred to did not arise 
‘out of the employment. The range of routine is not 
necessarily the measure of employment. The statute 
so construed would be a clog upon initiative. The 
‘words ‘added peril’ do not end the matter. If they 
‘did, an inversion of a remedial statute would be 
accomplished and meritorious labour would be 
penalized. In the case figured, the only proper 
tinding of the arbitrator is that the accident did 
arise out of the employment.” os 

But Lord Warrington when dealing with 
the question further said : j 

“The main argument addressed to this House was 
that the evidence disclosed no more than serious 
and wilful misconduct within the employment, in 
which case he would, as the injury was serious 
‘and permanent, be protected by Proviso (c) to sub- 
s. 2 of s. l of the Act of 19u8. [L cannot agree 
with this contention. In my opinion it was quite 
open to the arbitrator on the evidence to find that 
what the appellant did was not merely an improper 
way wi. doing what he was employed to do—namely 
replacing the chain—but was the doing ofa thing 
—namely the walking along the pole—which, what- 
ever the object with which it was done, was a 
thing he was not employed to do and was not in 
the contemplation of eitner party to the contract. 
Authorities in.such cuses are not of much use ex- 
cept so far as they supply a test which may be of 
general application. in Lancashire and Yorkshire 
“vy. Co. v. Highly (6) at p. 372*, however, there 
is 8 case which in substance is singularly like the 
present, and contains a statement made by Lord 
Sumner of a test which may well be applied to 
‘this case, It was within a man's employment that 
he should visit a messroom lor purposes connected 
with his meals, To get there, he had to cross some 
running lines of rails. He had occasion to visit 
the room for one of the purposes mentioned above, 
Direct access was barred by some trucks standing 
on one of the running lines, Instead of passing 
round the trucks he crept under them, and while 
he was doing so they moved and he was killed. 
The arbitrator had found that the accident did not 
arise out of his employment ; the Court of appeal, 
however, thought that the facts oniy established 
an improper way of doing what was within the 
empluyment, ‘I'nis House restored the finding of 
the arbitrator., Lord sumner in expressing his 
opinion, said: ‘There is..... one test which is 
always at any rate applicable because it arises 
upon the very words of the statute and itis gene- 
rally of sume real assistance. lt is this: was it 
part of the injured person’s empioyment to hazard, 
to suffer, or to do that which caused his injury? li 
yea, thé-accident arose out of his employment. It 


nay, it did not, because what it was not part of: 


the employment to hazard, to suffer, or to do cannot 
well be the cause of an accident arising out of the 
employment, ` Applying that test, it seems to me 
it was open to tne arbitrator to find that ıt was 
not within this man’s employment to hazard the 
grave danger he incurred here or to do the toolish 
and risky thing he did, and, that being so, it is 


(6) (1917) A O 352; 86 LJ K B 715; 116 L T 767; 33 
T L R 286; 61 S J 397; 10 B W U O 241. 
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open to this House to disturb his-finding, and this 
appeal must be dismissed.” s 


Now on the facts ofthis case, it appears 
clear it was not part of the daty of this 
fitter to go into the machine shop to find 
the scrap from under the machine for the 


purpose of making nuts and studs. It was 
his duty not to do this. It was his duty 
to go to the store for this purpose. This he 


did not do. It appears to us that it was 
not within this man’s employment to hazard 
the grave danger he incurred here or to 
do the foolish and risky thing he did, and, 
that being so, it is not open to us to disturb 
the finding of the learned Commissioner. 
We, therefore, dismiss the appeal! with costs. 
It is, however, a matter for the consideration 
of. Government as to whether they would 
not grant to the appellant, out of their 
grace and bounty, in’ view. of his grave 
injury and the circumstances under which 
it was caused, some compensatioa. 
D. =~.” Appeal dismissed. 
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NAGPUR HIGH COURT 
Miscellaneous Civil Case No. 146 of 1936 
November 11, 1936 
Stong, O. J. AND NIYCGI, d. 
In re MR. V. L. OKE AND OTHERS— 


APPLICANTS ooo l 
. Nagpur High Court Charter, cls, 29, 30— Petition 
by First Grade Pleaders of Nagpur Judicial Com- 
missioner's Court to be enrolled as Advocates of 
High Court without stamp duty—Rejection of-— 
Nature of order—Leave to appeal to Privy Council, 
af can be granted—Legal Practitioners Act (XVIII 
of 1879), Scheme of—Stamp Act (II of 1899), Sch. II, 
Art. 30—Eazemption under—Nature of. 

The petitioners who were First Grade Pleaders 
of the Judicial Commissioner’s Court applied to be 
enrolled either (a) as Advocates of the High Court 
without any stamp duty being levied or (b) as 
Pleaders of the High Court without any stamp duty 
being levied, the second prayer being only sought 
“after necessary amendments to.the Rules framed 
under the clauses’ have been made. The Oourt 
rejected the petition on the ground, primarily, that 
it raised a question that was purely an administra- 
tive question. The petitioners applied for leave to 
appeal to the Privy Council: 

Held, that the order -was one disposing of a peti- 
tion which raised no point capable of judicial 
determination, and the dismissal was not a ‘‘judg- 
ment, decree or order” within either cl. 29 or cl. 30 
of the Charter of the High Court. What was sought 
for was a judicial direction to the Judges to make 
rules in a particular way. Leave to appeal could 
not, therefore, be granted, ; 

Save in the case of one-class of Pleaders, the 
scheme of the Legal Practitioners Act appears to 
be to restrict the right to pratice in Ohartered 
High Courts to Advocates, Vakils or Attorneys, and 
no provision is made for admitting any other class 
of person. The drafting of Art, 30 of the Stamp 


r 
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Act is in consonance with these provisions It 
deals with Advocates, Vakils or Attorneys, not 
Pleaders. It exempts Advocates, Vakils or Attorneys 
enrolled, not Pleaders granted certificates. The 
position. of the two classes is different in many 
ways. An Advocate, Vakil or Attorney is enrolled 
once and for all and unless struck off the rollor 
suspended from practice, he has the right to practise 
-without any further payment: a Pleader is not 
enrolled; he receives a sanad or certificate which 
lasts for one year and which has to be renewed and 
a new fee paid every year. This class does not fall 
within Art. 30 of the Stamp Act at all and does not 
fall within the class that may practise in a Ohartered 
High Court according to the scheme of the Legal 
Practitioners Act, 


App. for leave to appeal to His Majesty 
in Council against the order passed on 
February 3, 1936, by Mr. Justice Pollock, 
ya E Civil Case No. 12 of 
1936. 

Mr. V. K. Rajwade, for the Applicants. 

Order.— This is a petition asking for 
leave to appeal to His Majesty ‘in Council 
from an order made by Pollock, J., ona 
petition filed inthe High Court praying 
that the petitioners, twenty-eight in num- 
ber, who were First Grade Pleaders of the 
Judicial Commissioner's Court be either (a) 
enrolled as Advocates of the High Court 
Without any stamp duty being levied or (0) 
enrolled as Pieaders of the High Gourt 
without any stamp duty being levied. 
The second prayer is only sought “after 
necessary amendments to the Rules framed 
under the clauses” have been made. 
Potluck, J., rejected the petition on the 
ground, primarily, that it raised a question 
that was purely an administrative question 
and he treated it as of the type which 
fell for consideration in In re Sudhansu 
Bala Hazra (1) where a Bench of the 
Patna High Court refused leave to appeal 
in the following circumstances:— 

A lady, fitted in every way apart from 
sex to be admilted as a Pleader, ap- 
plied to be enrolled. That application was 
a step to enrolment which was a matter 
`of administrative routine wherein the 
qualifications were scrutinized, and if found 
present and all, other pre-requisites present, 
resulted in the applicant being admitted. 
This application raised a point that was 
new and of general importance, and - it 
was considered desirable to hear arguments 
rather than dispose of the matter admi- 
nistratively without hearing. A group of 
three Judges was accordingly formed and 
the applicant was given an opportunity 
to explain to them her reasons for the view 
and that sex did not disqualify as the law 


(1) 1 Pat. 590; 70 Ind, Cas. 172; AI R 1922 Pat. 
603; 4 P L T 229, < 
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then stood. Those reasons do not appear 
to have persuaded her audience, aud asa 
consequence, she was refused admission. 
She sought leave to appeal from that decis- 
ion. It was held that that order was pass- 
ed by the Court in its administrative 
capacity or in its capacity as disciplinary 
authority and from such an order no appeal 
lies. 

Apart from Morgan v Leach (2) hereafter 
to be considered that case comes nearest 
to the present case. We tind little 
guidence in In re The Pleader's of the High 
Court (3) which was concerned with a 
different point while all the other cases 
cited Ramachandra Aiyar v. President, 
Vakils’ Association, High Court, Madras (4), 
G. S. D. v. Government Pleader, High Court, 
Bombay (5) and Inre An Attorney \6) on 
the one side and Shiva Narain Jafa Vv. 
Judges of the High Court of Judicature at 
Allahabad (7), In the matter of a Pleader 
of Allahabad (8), In the matter of Parbati 
Charan Chatterji (9), In the matter of 
Rajendra Nath Mukerji (10) and In the 
matter of An Advocate of Benares (11) 
are ail concerned with proceedings having 
for their purpose the suspension or de- 
barring of persons found after enquiry to 
be guilty of some reprehensible conduct. 

Any doubt, in our opicion, as to the 
nature of the order passed inthe present 
case is resolved by Morgan v. Leach (2). 
There the High Court by its order admit- 
ted a person (pursuant tothe Rules made 
by the High Court) who fell within a class 
which the Letters Patent excluded. There- 
upon by motion members of a class includ- 
ed sought an order from the Supreme 
Court of Judicature, Bombay, to strike 
the name off the rolls of the Court. Motion 
refused. Then the movers petitioned the 
Supreme Court for leave to appeal from 
that order and leave was granted. _ 

So far the case appears an authority in 
favour of the present petitioners but when 
the matter came before the Judicial Oom- 


(2) 2 M I A 428; 2 Moo, P O 368; 1 Sar 215 (P 0). 

(3) 8 B 105. 

(4) s ti 29 Ind. Oas. 879; 29M L J 16. 

a) i 6. 

6) 41 0 734; 22 Ind. Cas, 324; 15 Cr. L J 52; 19 0 
WN 593. 

(7) 56 A 702; 150 Ind. Cas. 699; 7 R A 11; (1934) A 
LJ 722; A 1 R1934 All. 898. 

(8) 55 A 246; ldo Ind Cas, 853; (1938) A L J 273; 
A I R 1933 All. 223; (1938) Or. Oas. 387; 6 R A 179. 

(9) 17 A 498; 221 A 193; 6 Sar 635 (P 0). 

(10) 22 A 49; 261 A 242; 3 CW N 736; 1 Bom. L 
R 708; 7 Sar 556 (P O) 

(11) A IR 1933 All, 18; 143 Ind. Cas. 480; (1932) A 
L J 861; Ind, Rul, (1933) All. 267. 
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mittee the Court was, to quote Morgan v. 
Leach (2 a 

“of ba that, it not being in the nature of a 
judgment or determination, if wasnot an appealable 
grievance within the Oharter, but that under the 
general powers of the 3rd and 4th Will. IV, «. 41, 


and the termsofthe reference, it was competent to 
them to advise Her Majesty to grant the appellants 


leave to appeal.’ mn 
| We are of the opinion that here the order 


of Pollock, J., was one disposing of a 
petition which raised no point capable of 
Judicial determination. Itisas though a 
number of persons banded together and 
‘petitioned a Court that Workmen's Com- 
pensation Act should be repealed. The 
‘petition being made it has to be disposed 
of by some Judge but the resulting dis- 
missal is not in our opinion a ‘‘judument, 
decree or order" within either cl. 29 or 
‘el. 30 of the Charter of the High Court. 
Here the powers ‘of the High Court to 
admit Pleaders is not questioned, it is ex- 
preasly conferred by cl. 7 of the Letters 
Patent. What appears to be sought isa 
judicial direction to the Judges to make 
rules in a particular way for it is not 
sufficient for the granting of either prayer 
that therules be declared ulira vires, the 
petitioners must g0 fufther and getit es- 
tablished that the rules that are to lake the 
place of the alleged ultra vires rules will 
be so drafted as to admit free from any 
‘stamp duty all the petitioners. as practi- 
“tioners before this High Court. This right 
they have never had. The General Clauses 
Act operates to make the words “any High 
Court’ as used ia Art. 30 of Sch. I of the 
“Stamp Act include the J udicial Gommis» 
sioner'’s Court still these gentlemen had 
‘not the right to practise in that Court free 
‘of any payment. That payment was in 
‘the days of the Judicial Commissioner's 
' Court required to be made by rules framed 
under the Legal Practitioners Act, not the 
‘Stamp ‘Act. It required two kinds of 
“payment (1) on admission 2 fee of Rs. 125 
(2) annually thereafter a fee of Rs. 90 for 
certificates authorising the Pleadcrs to 
practise. This was only permissible, hear- 
ing in mind the provisions of the Legal 
Practitioners Act if the persons in question 
were not “Advocates, Vakils or Attorneys 
, required to pay stamp-fee under the Stamp 


Act. ; ae 
Sy iously these gentlemen fall within the 

I a A Vakils, or Attorneys” as 
- used in the Stamp Act, or they do not. In In 
ve The Pleaders of the High Court (3) it was 
’ indicated that at that date (1883) “Pleader 

and “Vakil” were ‘iiterchangeable terms. 


Advocate or (2) to be 


‘dinate Courts; 
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Since that date the performance has moved 
forward a longway. The term ‘Vakil’ has 


fallen into disuse at least in most juris- 
dictions and most High Courts restrict the 


tight of audience to Advocates. To avoid 


a great hardship whena change occurs 
such as occurred here when the Judicial 
Commissioner’s Court was abolished (abo- 
lished and not merely converted into a High 
Court its Judges automatically becoming 
Judges of the High Court) no bar was 
placed in the way of lst grade Pleaders be? 
coming Advocates but conformably to the 
practice in other High Courts, audience was 
restricted to Advocates. It has been ar- 
gued that the stamp charge of Rs. 500 is: 
a very effective bar. Itis a charge that is 
levied on all who desire enrolment as 
Advocates. The payments made by the 
Pleaders under the Legal Practitioners Act 
gave a right of audience to a Court which 
has disappeared, they were (apart from the 
initial pavment) annual payment giving a 
right to practise for one year. The periods 
in questions have expired. It has been 
argued that a Pleader who obtained a sanad 
for the first time in 1935 to practise in the 
Judicial Commissioner’s Court has now two 
rights springing from that fact (1) to be 
made an Advocate tothe High Court with- 
out payment and . without necessarily 
having the scholastic qualifications of an 
received in audi- 
ence asa Pleader also: without payment 
now or hereafter. This argument found- 
ed on the exemption clauses in Art. 30 to 


‘Sch. I of the Stamp Act, presupposes that 


those gentlemen are “Advocates, Vakils 
or Attorneys” within the meaning of that 
article. Had they been they should have 
paid as such Rs. 500 (for it is not suggested 


‘that they are Attorneys). . 


It appears from ss. 4, 6 and 41 of the 
Legal Practitioners Actthat there is a wide 
difference between ‘'Pleader” and “Advo- 
cate” or “Vakil”, The scheme of that Act 


`s that (1) Advocates, Vakils and Attor- 
‘neys fall into one category and belong to 


the Legal Practitioners practising in a 


High Court (see definition of legal practi- 


tioner, and see Chap. II) and (2) Pleaders 
and mukhiars belong to anoth<. class of 
legal practitioners, who practise in Subcr- 
see Chap. III. Section 6, 


however, expressly empowers a “High 


Court” (as distinct from a High Court es- 


tablished by Royal Charter) to make rules 
for the admission of such persons.to be 
Pleaders in such High Courts (but not in — 
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a Courts established by Royal Ohar- 
er. 

Save in the case of one class of Pleaders, 
not herein question, the scheme of the 
Legal Practitioners Act appears to be to 
restrict the right to practise in Chartered 
High Courts to Advocates, Vakils or 
Attorneys, and no provision is made for 
admitting any other class of person. The 
drafting of Art, 30 of the Stamp Act, is in 
consonance with those provisions. It deals 
with the Advocates, Vakils or Attorneys, 
not Pleaders. It exempts Advocates, Vakils 


or Attorneys enrolled, not Pleaders granted. 


certificates. The position of the two 
Classes is different in many ways. An 

Advocate, Vakil or Attorney is enrolled once 
and for all and unless struck off the roll 
or suspended from practice, he has the 
right to practise without any further pay- 
ment: a Pleader is not enrolled: he 
receives a sanaa of certificate which lasts 

for one year and which has to be renewed 
and a new fee paid every year. This class 
does .not fall within Art. 30 of the Stamp 
Act at all and does not fall within the class 
that may practise in a Chartered High 

Court according to the scheme of the Legal 
Practitioner's Act. 

. It has been urged that it is unfair either 
to take a man’s profession from him or to 
compel him to pay Rs. 500. All this has 

_ been very carefully considered by all the 

Judges administratively and very extensive 
time has been given in order not to in- 
convenience men who may have suffered 

: from the depression of recent years. Their 
decision has not been arrived at idly and is 
obviously one reached in aJudge’s meeting 
as part of their administrative duties. 

-> . AS this is a matter which isof interest to 
legal practitioners and about which there 
as been some feeling of grievance, we 

have thought it right to explain the dith- 

culties in the way. These are really ir- 

' relevant to the present discussion which 

turns upon whether the order of Pollock, J., 

is such an order given in such circumstan- 

ces as makeit competent for us to give 

- leave to appeal. We are of opinion that itis 

- not and leave to appeal must be refused. 

- We add that if we had power to give leave 

. to appeal, we should be slow to refuse to 

exercise that power seeing that the peti- 

blowin effect attacks an administrative 
decision of all the Judges (of this High 

Court), however, lacking in apparent legal 

merit the matter was. 

Leave to appeal refused. 

Ne Appeal dismissed, 
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LAHORE HIGH COURT 
Civil Revision Petition No. 392 of 1936 
January 27, 1937 
MONROE, J. 
LAL CHAND—Pertrrioner 
JFSUS 3 
VIR SINGH AND ofaurs—Opposite PARTIES 
Provincial Insolvency Act (V of 1920), s. 51— 
Mustajri of debtor's land completed before admission 
of insolvency petition—Only Receiver can apply to 
set aside such Mustajri. 
The Mustajri of debtor's land must be held good, 


; where it has been completed before the admission 


of the insolvency petition Recsiver isthe guardian 
of the insolvent’s assets, The debtor cannot, there- 
fore, apply to set aside such Mustajri on general 
principles and in view ofs. 51, Provincial Insolvency 
Act. Only the Receiver can do so. 


O. R. P. from an order of the Additional 
ces Judge, Amritsar, dated April 20, 
1936. 

Messrs. A.G. Maurice and Muhammad 
Amin, for the Petitioner. 

Mr. T. D. Khanna, for the Opposite 
Parties. 

Order.—The learned Additional District 
Judge has in insolvency proceedings set 
aside a Mustajri sanctioned in favour of the 
appellant in execution proceedings on 
May 30, 1934. Tac insolvency petition was 
presented on April 30,1934 and admitted 
on June 12, 1934. The learned Judge has 
considered only one point in the case, 
whether the debtor who was the applicant, 
hasa locus standi ; deciding that he had 
such, he allowed the application without 
considering whether there was a case for 
setting aside the Mustajri at all. In my 
opinion, itis clear that the Mustajri must 
be held good, having been completed 
before the admission of the petition: see 
s. 51, Provincial Insolvency Act. I also hold 
that the learned Judge was wrong in hold- 


‘ing that the debtor was entitled to bring 


such an application as this. Both on 
general principles, and in view of the words 
of 5.51, it seems to me that the debtor 
cannot do so; the Receiver is the guardian 
of the assets, not the debtor. i allow this 
petition and restore the order of the trial 
Judge. The respondent will pay costs in 
all Courts. Rs. 15 deposited in this Court 
as costs of adjournment will be re-paid to 
the appellant as part of the costs payable 
to him under this order. 
D. Petition allowed. 
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CALCUTTA HIGH COURT 
Civil Suit No. 1221 of 1916 
January 26, 1937 
Amuse ALI, J. 
Musamħmat MAHMOODA BIBI AND ANOTHER 


versus 


Musammat NAINOO BIBI AND OTHERS 
Partition Act (IV of 1893), s. 7—Caleutta High 
Court Rules and Orders, Chap. XXVII—Partition 
suit—Consent decree—Parties agreeing to sale by 
Commissioner at his discretion—Commissioner, if 
should follow rules—Directton by Court to fix re- 
serve in conducting sale—Commissioner, if bound to 


sell above reserve and to get directions from Court 
on failure to do so, 


The Partition Act, provides for the case of dead- 
lock where certain parties do not agree. But, even 
in a suit for partition, parties can bring to sale 
the property by consent. Where in a partition 
suit a consent decree is passed whereby the parties 


agree to sale of property by the Commissioner at 
his discretion, the Commissioner is not bound to 
follow the rules in Ohap. XXVII of the Rules and 
Orders of the High Oourt. Further, if the Court 
directs the Commissioner to fix a reserve in regard 
to the sale the mere fact that the Commissioner is 
directed to fix a reserve does not mean that he 
is bound to sell above reserve and that failing 
that he is bound to get the directions of the Court. 
It might be better to do so but if is not a failure 
to carry out the terms of any order. 


Order.—In this matter I had come toa 
conclusion at the end of the hearing; I 
reserved judgment because I desired to 
re-consider the whole matter. It is clear 
that the parties attach great importance to 
the result. The matter was argued at 
length before me and from the fact that 
large number of Counsel were briefed in- 
cluding the Advocate-General, the parties 
must have gone to very great expense. 
regret l am unable to assist them. The point 
is shortly this. A Commissionerin a parti- 
tion suit has entered into an agreement to 
sell. The purchaser is represented before 
me. The application is in terms for an 
injunction restraining the Commissioner 
and the purchaser Messrs. Magniram 
Bungur from proceeding with the sale. I 
omit the verbiage. Secondly, that the Com- 
missioner of Partition be directed to accept 
the highest offer of Khan Bahadur Syed 
Mahomed Jan. That was an offer, as I shall 
indicate, made subsequent to the agreement 
for sale, though in form asking for an in- 
junction what the applicants ask for before 
me isa direction or order on the Commis- 
sioner not to complete. That is the relief 
asked for. 

The short facts are as follows: The 
partition suit was filed in 1916. As far as 
1 remember there were then four parties 
to the suit, at this moment there are forty. 
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There was a consent decree the terms of 


which I have myself referred to by which 
3 


the parties agreed to a sale by the Commis- 
sioner of the property now in question. The 
property was not sold for many years. The 
date of the consent decree to which I have 
referred is March 26,1920. On August 28, 
1929, there was an order for sale made in 
the suit of the land in question which is 
Ex. A tothe petition. That order incidentally 
directed the Commissioner to fix a reserve 
and to sell provided he, “the Commissioner, 
shall consider that a sufficient sum has been . 
offered”. Under this order on July 26, 1935, 
an agreement was entered into with the 
Dominion Insurance Company fora sum of 
Rs. 2,76,400. This purchaser failed tocom- 
plete. By reason of this failure there was a 
further order on September 7, 1936, a copy 
of which was handed up to me by which- 
the cancellation of the agreement with the 
Dominion Insurance Company was directed 
and the Commissioner was further directed 
to sell in terms of the earlier order, that 18, 
the order of August 28, 1923. The Commis 
sioner amended certain conditions of sale, 
those are mentioned in paras. 9 and 10 of 
the petition. On September 28, the Com- 
missioner called a meeting of the parties 
and the minutes of this meeting and those 
of the subsequent meeting on October 
2 are exhibited. On October 2, the offer 
of Magniram Bungur was accepted on 
the amended ccndition of sale for the sum 
of Rs. 2,76,400. 

On October 8, Magniram Bungur - 
made a deposit of Rs. 25,000. On October 
5,6 and 8, meetings were held by Commis- 
sioner for settlemerit of the draft agreement. 
I think the notice of motion in this matter 
was taken out on December 7, for the 
reliefs I have already indicated and -an 
interim injunction was granted. There 
was a hearing on January 4, and it was 
at this hearing I think that on a preliminary 
point being taken by Mr. B. N. Ghose for 
the purchaser, Counsel for the applicant 
made it clear the relief he was asking for 
was really inthe nature of directions upon 
the Commissioner not to complete. There 
being no suit, it is obvious that there can be 
no injunction against the purchaser or in- 
deed against anyone. It was on that date 
also, I think, the purchaser made it clear 
that he was ready to complete immediately 
if the injunction were removed. 

Before I deal with the} contention of the 
petitioner I must refer to certain allegations 
in the petition which goto suggest mis- 
conduct on the part of the Commissioner in 
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refusing to entertain a higher offer and I 
must comment on the way that that material 
was put before the Court. In para. 17 it is 
suggested that on September 28, 1936, a 
higher “offer of Rs. 3 lacs was made which 
was not treated by the Commissioner as a 
firm offer” (see again para. 18) “two other 
bona fide purchasers" (para. 22) “secure a 
purchaser for Rs. 3 lacs” (para. 23). “The 
party whose offer was highest,7. e. Rs. 3 
lacs,” “ignored an offer of 3 lacs made by 
the aforesaid highest bidder” and then 
(para. 25): ; 

“The Commissioner refused.to consider the highest 
offer of 3 lacs made by the said highest bidder 
. Khan Bahadur Syed Mahomed Jan.” 


. All thatis calculated and I think intend- 
ed to convey to the Court that this gentle- 
‘man had made the firm offer of 3 lacs 
Teferred to throughout. In my opinion it 
was a foolish and dishonest attempt to 
Suggest to the Court that this offer, the offer 
-which is now before the Court, was made to 
the Oommissioner before the agreement 
with Magniram Bungur. I say dishonest 
because it was bound to be found out 
“ foolish becausethat sort of thing tends to 
prejudice the case of a petitioner seeking to 
make a case of misconduct. There is no 
evidence when the offer of Khan Bahadur 
Syed Mahomed Jan was made. Thatit was 
-made and is genuine I am perfectly satis- 
fied, but it was made after all these meetings 
were over. Apparently, the offer of 3 lacs 
-Yeferred to in the earlier paragraphs was 
an offer made by Messrs. Rudra & Co. by 
letter, which offer was withdrawn at the 
meeting of October 2. I have, however, 
not allowed the circumstance I have 
.Teferred to prejudice the petitioner's case. 
It is my experience that the parties them: 
selves are, as a rule, less responsible for 
those thingsthan their legal advisers. The 
position mentions “several higher offers” 
and then in affidavit in reply there is re- 
ference to offers by Mr. D. O. Dutt and Mr. 
A. K. Guha. The offer of D. O. Dutt was 
Rs. 2,83,000 and was on the terms and con- 
. ditions of the contract ‘with the Dominion 
Insurance Company. The offer of A. K. 
Guha on behalf of a certain Mr. Ganguly of 
Rs. 2,81,000 was subject to investigation of 
title. However, if I recollect rightly, notice 
to one of these offerers was givenof the 
meeting of October 2. Those are the facts. 
Now the contention of the petitioner is 
as follows: The first is a technical point of 
law which, if good, is sufficient in my opinion 
to determine the question, namely, that the 
-Qommissioner in this partition was bound 
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to follow the rules in Chap. XXVII of the 
Rules and Orders of this Court. I should 
have mentioned, that the Commissioner does 
not profess to have followed them. The 
Partition Act by 8.7 so far as I remember 
Provides that ‘‘in all sales under the Act” 
the Commissioner shall follow the rules I 
have mentioned. I have made inquiries 
from the Registrar and in point of fact the 
Registrar whether selling under the Act, or 
selling as Commissioner in small partitions 
does in fact follow those rules, but the 


‘question is whether a Commissioner is in all 


circumstances, where a sale takes place in a 
Partition action, bound to follow them. That 
in my opinion depends simply on the terms 
of the Act and the Act says “Sales under the 
Act’. Not a very happy phrase but it must 
be construed to mean sales held in pursuance 
ae powers provided by the Act, not all 
sales. 

Now, this is the purpose for which I look- 
ed at the original consent decree. The 
parties did agree in that to a sale by the 
Commissioner, incidentally at his discretion 
(cl. 9 of the terms of settlement): 

“In default of agreement, as the said Commis- 
sioner may direct for such price as may be agreed 
TR or as the said Oommissioner may approve 
Or. 


The whole matter was therefore left by 
consent to the Commissioner. But the point 
is, it was a sale by consent, and as I under- 
stand the law that was a course perfectly 
open to the parties before the Partition Act 
was ever thought of, the Partition Act being 
as J understand to provide for the case of 
deadlock where certain parties did not 
agree. In my opinion, therefore, this was not 
a sale underthe Act. Norin my opinion 
do the subsequent orders under this sale, 
a sale under the Act. The second point is, 
non-compliance with those orders. The point 
taken by Counsel was that the Commissioner 
had failed to fix reserve as provided in the 
order Counsel appearing for the Oommis- 
sioner made a statement which I understand 
was accepted by the parties to the effect that 
a reserve had been fixed. It is also accepte 
ed that the sale is at a price below reserve. 
The point which occurred to me was: in that 
event under this order was the Commis- 
sioner entitled to sell below reserve? That 
seemed to be a better point. Again, it 
seems to me the mere fact that the Commis- 
sioner is directed to fix a reserve in the 
circumstances of this case and on the 
language of this order does not mean that he 
is bound tosell above reserve, and that failing 
that, he is bound to get the directions of the 
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Court. It might be better to do so but it is 
ae a failure to carry out the terms of any 
order. 


The third point or class of points by 


Counsel for the applicants are what I think 


he referred to`as “general principle” some 
of which I am afraid | was unable to follow. 
There was a question of notice. The point 
taken was no notice of the meeting was given 


“to seme of the parties, a matter to which I 


may refer again. The other principles to 
which I was referred by Counsel or some 
of them are these: That the Commissioner 
bas gottosatisfy the Court that the sale 
was in the interest of all parties. That the 
Commissioner has got to get the consent of 
all the parties or get the direction of the 
Court That where minors are concerned, 
consent of every party bas to be obtained. 
There isample jurisdiction for me to inter- 
fere. I use Counsel’s own language. Now 


‘with regard to notice it is clear that the bulk 


of the parties were present. It is possible 
that all the parties did not actually receive 
notice; I proceed on the assumption that 
some did dot receive notice. Mr. Mitter 
appearing for the Commissioner informs 
me all the parties except one who had died 
and whose substitution had not been 
obtained : were named in the notice of 
motion, and it is stated in the affidavit 
in opposition that notices were sent to 
them. ButI am prepared to assume that 
some of those who did not appear were 
not aclually served. It is, however, very 
unlikely that such persons did not hear 
of the meetings. The bulk of the parties 
were present or represented and for all 
practical purposes, the presence of one or 
two additional parties would, in my opin- 
ion, have made no difference whatsoever. 
That brings metothe ground which may 
be generally called misconduct. I have 
already commented upon one part of the 
evidence which has been put before the 
Court. I asked Counsel to summarise his 
points and they were these : Other higher 
offers were ‘‘suppressed” and he gave as 
instances D. ©. Dutt’s offer and A. K. 
Guha’s offer. ‘Chatthere was a “collusive 
sale”. I asked him to explain this trouble- 
some word “collusive,” he said, there was 
a ring among bidders assisted by the 
Commissioner. And lastly, that the whole 
matter “smacked of fraud”. In my opinion 
such materials as were placed before the 
Court were entirely insufficient to make 


. out any case of fraud and it was of no 


assistance to clients case to advance 
arguable technical points under a smoke- 
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sereen of fraud. It is quite clear that the 
Commissioner was doing what he and 
the parties considered best. The matter 
had dragged on for a long time; there 
was urgency. After it was all over a 
gentleman either out of public spirit ‘or 
business acumen or both did come forward 
with an offer of greater advantage ‘to ‘the 
parties. As I have said if [ could, I would 
order a fresh sale but I see no ground 
upon which I can justifiably do .so. The 
purchaser has deposited his earnest money 
and is losing interest on it: he wishes-to 
stick tohis bargain. It seems-to me wers- 
I to order a fresh sale ` because better 
terms can now be obtained, I might be 
doing the parties some good in this case 
but it is not a principle on which I fee 
justified in acting. 2 3 

There is one further matter which 1 
omitted to mention, a point taken on be- 
half of the applicants and that is- -the 
question of time. The time for -comple- 
tion of the contractif I remember rightly 
was September 20. On 14th the purchaser 
wrote asking for further time. The letter 
was not answered but in the meantime an 
injunction had been obtained on Decem- 
ber 7; Iam not quite clear how Counsel put 
his case on this point’ I was asked “not 
to extend the time for completion. I do 
not propose todo so. It seems to me ‘the 
position may be summed up as ‘follows: 
The first question is, was that letter ask- 
ing for time a repudiation ? Hither it was 
or it was not. Ifit was a repudiation, the 
question of acceptance may arise. ‘Whe- 
ther as a.matter of contract the purchaser 
is entitled to extra time again is a matter 
with which I am not dealing, but I am 
not satisfied in the least that by ‘reason 
of the letter of the 14th or by reason of 


. the expiry of the time during the currency 


of the injunction that is any ground for 
directing the Commissioner not to complete. 
That is the only thing I am asked todo 
and I can do. Apart from that whether 
the Commissioner does complete or not is 
not a matter for me, but a matter govern- 
ed by the law of- contract. The only 
order, therefore, that I can make in view 
of what I have said is to dissolve the 
order made. [f the petitioners desire to 
appeal,I am prepared to maintain th 
order for a limited time. ki 
The only other question left is the ques- 
tioan of costs. The Commissioner will get 
his costs out. of the assets as between 
attorney and client. The purchaser will 
also get his costs from the applicant. ‘The 
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mcrigagees’ costs and plaintiff's costs will 
have to be paid by the applicant. I have 
allowed an affidavit to be filed to-day by 
the Commissioner under these circumstan- 
ces. The higher offer mentioned without 
particulars in the petition was indicated 
in the adffidavit in reply by the giving 
of two names and it was said two letters 
had been written. [ made inquiries from 
Council appearing for the Commissioner 
and he produced before me the copies 
of the correspondence and an explana- 
tion from the Commissioner. This I 
thought should be on the record in the 
event of the matter proceeding further. 
I have been asked to give directions as 
-to-the costs of the parties supporting the 
application, particularly as to the costs of 
the official guardian ad litem appearing in 
this case.. I refuseto make any further 
directions. 


N. Order accordingly. 
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MADRAS HIGH COURT 
Referred Trial No. 60 
and 
Criminal Appeal No. 275 of 1937 
August 2, 1637 
Burn AND LAKSHMANA Rao, Jd. 
In re MYLASWAMI GOUNDAN anD 
ANOTHER—-ACCUSED 

Evidence Act (I of 1872), s.45—Eapert evidence— 

“Footprint expert, evidence of—Evidence, admissibi- 

lity of—Circumstanttal evidence—Duty of Court 
"to draw conclusions. 

Evidence of similarity of the impressions of the 
foot, shod or unshod, is admitted by the Courts in 
India and in Greaf Britain, and in every other 

country, though there is no science of such impres- 
sions. The fact is that such evidence comes under 
the head of circumstantial evidence. In a case of 
this kind it is not the opinion of the expert that is 
‘of any importance but the facts that the expert has 
noticed. A person who has made a study of the 

_prints made by the human foot is better qualified 

. to notice points of similarity or dissimilarity than 
-one who has made no such study. Heis able to lay 
these points before the Court and from his evidence 
the Court draws its own conclusions. 

Cr. A. referred by the Sessions Judge, 
Coimbatore, dated April 17, 1937. 

Messrs. N. Somasundaram and K. Krishna- 
murthy, for the Accused. 


_ Mr. R. N. Aiyangar for The Public Pro- 
secutor, for the Crown. 

Burn, J.—The two prisoners have been 
convicted and sentenced to death for the 
murder of a woman named Unnamalai 
which they are said to have committed on 
the morning of June 7, 1936. Along with 
“another, they were tried by another Sessions 


Judge in C. O. No. 135 of 1936. They -were 
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convicted on December .4, 1936, and sen- 
tenced to death; accused No. 3 was ac- 
On appeal to this Court in 
R.T. No. 7 of 1937, the learned Judges 
Mockett and Horwill, JJ. set aside the con- 
victions of these two accused and ordered 
that they should be re-tried largely for the 
reason that one Rangaswami Gounden who 
had been examined as a witness 1D the 
Court of the Committing Magistrate was 
not cited at the Sessions Court. This 
Rangaswami Gounden has now been 
examined as P., W. No.8. He was cross- 
examined with regard to enmity and he 
denied all the insinuations made against 
him by the accused :n the cross-examination ; 
and the learned Adyv:estes who have ap- 
peared for the accused in this case have 
not been able to show from the evidence of 
any other witness that the charges of- 
enmity against Rangaswami Gounden were 
well-founded or that he had anything to do 
with the concoction of a false case against 
them. The case was of a very simple 
nature. There was no eye-witness. Prosecu- 
tion Witness No. 5, a woman, deposed that 
when she went to the house of Unnamalal 
to borrow money from her, she saw accused 
No. 2 come out of the kitchen followed by 
accused No. 1, that she saw blood on the 
clothes of accused No.2, and asked him 
where Unnamalai was. Accused No. 2 is 
alleged to have told her that she was not 
there and ordered her to go away. She 
became afraid, and when she was about to 
go, accused No. 2 stopped her and warned 
her not to tell anyone saying “Don't tell 
anyone that ae ane cut Unnamalai. We 
ill give you Ks. ; 
a H of the evidence against both the 
accused is entirely circumstantial. The 
house.of accused No. 1 was. searched the 
same night, but nothing of an incriminating 
nature was found. On June 8, it is alleged 
that both these accused separately gave 
information tothe Police which led to the 
discovery of the important facts; accused 
No. 2 is laid to have given them information 
about the disposal of the blocdstained 
clothes which he was wearing at the time of 
the murder. A statement, Ex. O, was re- 
corded and accused No. 2 took the Police to 
the place where his clothes M. Ws. Nos. 7 
to 9 were found buried. The evidence of 
the Police and other witnesses 18 that the 
clothes were wet when they were taken out 
and appeared to be stained with blood, 
because there were certain brown stains 
upon them. When they were subrnitted for 
examination to the Chemical Examiner 
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Madras, he found blood only on one of the 
clothes M. O. No. 8, and when this was sub- 
mitted to the Imperial Serologist, Calcutta, 
the report came back that the stains were 
too much disintegrated to enable the 
Imperial Serologist to express an opinion 
whether the blood was human blood or not. 
Accused No. 1 is said to have told the Police 
that he had buried the jewels taken from the 
body of the woman at the time of the 
murder and that he would go and show 
them the place where he had buried 
them. This information was recorded 
in Ex. E; and accused No.1 is said to have 
led the Police to his own backyard and dug 
out a mud pot (M. O. No. 10) in which was 
found a cloth pouch (M. O. No. 16) contain- 
ing three jewels (M. Os. Nos. 13, 14 and 15), 
which are identified by P. W. No. 6 as the 
jewels belonging to his late wife, Unna- 
malai. Of these two M. Os. (M. Os. Nos. 13 
and 15) were found by the Ohemical 
Examiner arid the Imperial Serologist to 
be marked with human blocd. In addition 
to these, there ig the evidence regardiug 
certain. foot-prints observed by the Ins- 
pector of Police, P. W. No. 9, in the room 
in which the body of the deceased was 
found. 

It is to be noted that from about 
10 o'clock, when the murder must have 
been committed till about 3-30 p. M., when 
the Village Munsif came to the scene, we 
have no evidence regarding the persons 
who entered the house. After the Village 
Magistrate arrived, he prevented anyone 
else from going in; and the Inspector, when 
he noticed the foot-prints, took particular 
precaution to see that no one should go in- 
to disturb them. He sent a requisition to 
the foot-print expert from Vellore, who 
came a fortnight later and took impressions 
of these foot-prints. He compared them 
and gave evidence as P. W. No. 14 regard- 
ing the results of his compariscns of the 
marks on the floor of the room with the 
_impressions taken from the feet of these 
accused persons. His opinion was quite 
definite that all the foot-prints found in 
the room where the woman lay murdered 
had been made by the feet of accused No. 2. 
He pointed out many dissimilarities between 
the impressions made in the room and the 
impressions by accused No. 1's foot. He 
pointed out several similarities between 
the impressions made in the room and 
accused No. 2's foot. Mr. K. Krishnamurthi 
for accused No. 2 has contended that the 
evidence of the expert was inadmissible 
and referred to s. 45, Evidence Act. He 
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points out that though provision is made 
for expert evidence regarding finger im- 
pressions, there is no provision for expert 
evidence regarding impressions of feet. 
He also contends that the study of fool- 
marks is not worthy of the name of science 
and that therefore the evidence regarding 
foot-marks cannot be brought under the 
general description given ins. 45. There 
is some foree in this contention. It is 
quite clear that the science, if it could 
be so-called, of footprints has not yet 
progressed very far. There is equally no 
doubt whatever (as was observed in 
Emperor v. Babulal (L) at p. 226*) about 
the fact that: 

“Evidence of similarity of the,impressions of the 
foot, shod or unshod, is admitted by the Courts in 
India and in Great Britain, and asfar as I know 


in every other country, though there is no science 
of such impressions.” 


The fact is that such evidence comes 
under the head of circumstantial evidence: 
mde Wills on Circumstantial Evidence, 
page 285. In a case of this kind it is not 
the opinion of the expert that is of any 
importance but the facts that the expert 
has noticed. It is quite clear that a person 
who has made a study of the prints made 
by the human foot is better qualified to 
notice points of similarity or dissimilarity 
than one who has made no such study. 
He is able to lay these points before the 
Court and from his evidence the Oourt 
draws its own conclusions. This is: pre- 
cisely what has been done in the present 
case. Prcsecution Witness No. 14 has ex- 
plained the grounds of his opinion and 
these grounds are such as can be appreciat- 
ed by any ordinary person. He has pointed 
out several points of similarity between 
the foot-prints in the rcom where the 
woman’s body was found and the foot- 
prints of which he took impressions from 
the feet of accused No. 2. The most im- 
portant and the most easily verifiable of 
these are that on accused No. 2’s left foot, 
the little toe is rather further away from 
the fourth toe than usual, whether the 
second, too, is rather unusually close to the 
big toe. Again, there is,as P. W. No. 14 
Says, a very rare projection of the heel 
just below the hollow in both the feet; and 
finally there is a very remarkable circum- 
stance that the left foot of accused No. 2 
is 1-3 inch shorter than his right foot; and 


.P. W. No. 14 was able to say from the 


tracings which he made of the foot-prints 


(1) 52 B 229: 108 Ind. Cas. 508; AIR 1928 Bom. 
158; 29 Cr. L J 410; 30 Bom LR 321, 
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found in the room that the left foot of 
the man who had walked in the blood in 
fhe room was 1-3 inch shorter than the 
Tight foot. We think that the only possible 
conclusion that can be drawn from these 
facts is that the impressions made in the 


room where the body was found were made , 


by accused No. 2. 

Neither of the accused made any attempt 
to explain the facts appearing in evidence 
against them. Both alleged that the case 
against them was wholly false. They both 
alleged that P. W. No. 7 (the Village 
Munsif), P. W. No. 8, and P. W. No. 15 
(the karnam) had given false evidence 
against them on account of enmity. We 
have already noticed that the learned 
Advocates for the accused were not able to 
point to anything in the evidence which 
could indicate that P. W. No.8 had any 
motive to give false evidence against the 


accused. The same must be said with 
regard to the Village Munsif and the 
karnam. There is nothing to show that 


they had any motive to bring a false case 
against the accused or that they in fact 
took part is anything of the kind. The 
evidence, though circumstantial, is con- 
clusive. There was some contradiction 
between the evidence of P. W. No. 5in 
the Sessions Court and what she said in 
the Court of the Committing Magistrate; 
but these contradictions were not on matters 
of importance. 

We agree with the learned Sessions 
Judge, who was himself in agreement with 
the majority of the assessors, in holding 
that the only reasonable inference to be 
‘drawn from the facts established against 


the accused is that they jointly murdered 


the woman Unnamalai. The sentence of 
death is the only appropriate sentence in 
this case and we are not prepared to 
refrain from confirming that sentence 
merely on the ground that these accused 
have been twice tried. The main reason 
why they have had to undergo the ordeal 
of a second trial was that they succeeded 
in persuading the Jearned Judges who 
heard their appeal on the former occasion 
that the absence of Rangaswami Gounden, 
P. W. No. 8, from the prosecution witness- 
box wasa matter of importance to them. 
We confirm the convictions and sentences of 
death passed upon both the accused and 
dismiss the appeal of accused No. 1, 
A. Appeal dismissed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 239 of 1936 
January 11, 1937 
Skemp, J. 

GOBIND RAM—APPELLaNT 
VETSUS 
GURBAX SINGH—RESPONDENT 

Custom (Punjab)—Ancestral land—F'erozepore Dis- 
trict—Ancestral land in hands of sonsof deceased 
judgment-debtor—If can be attached in execution of 
se A money-decree, Speer 

The Customary} Law inthe Ferozepore District is 
the same as in most other Districts and the ances- 
tral land in the hands of the sons of the deceased 
judgment-debtor cannot be attached by a Court in 
executing asimple money decree, the debt not hav- 
ing been made a charge on the property. Ranjit 
Singh v. Maghi Mal (1), relied on. 

F. C. A. from an corder of the Senior 
Sub-Judge, Ferozepore, dated March 13, 
1936. 

Mr. Indar Dev for Mr. Achhru Ram, 
for the Appellant. 

Messrs. Prem Nath Bhardwaj and Ram 
Lal Anand, I, for the Respondent. 

Judgment.—In execution of a decree for 
a large amount against the estate of Kesar 
Singh, Jat, ancestral land in the hands 
of his minor sons was attached. The 
minors raised an objection that the ances- 
tral land was not liable for the payment 
of their father’s debts. This objection was 
accepted by the learned Senior Subordinate 
Judge. The decree-holder appealed and 
one ground of the appeal is that in the 
Ferozepore District, there is a special custom 
whereby ancestral property in the hands 
of sons is liable for the debts of their 
father. The hearing was adjourned at the 
request of Mr. Achhru Ram as the same 
question was before a Full Bench which 
has now given a judgment just reported 
in Ranjit Singh v. Maghi Mal (1). This 
Jays down that the Customary Law in the 
Ferozepur District is the same as in most 
other districts and that ancestral land in 
the hands of the sons of the deceased 
judgment-debtor cannot be attached by a 
Court in executing a simple money-decree, 
the debt not having been made a charge 
on the property. This would appear to 
dispose of the appeal but it is also urged 
that in the present case the matter is 
res judicata between the parties. It appears 
that at a previous application for execution 
of the same decree the decree-holder at- 
tached the houses which were held tu be 
non-ancestral. An issue was framed that if 
the houses were ancestral could they be 
attached. It was decided by the learned 


1) 39 P L R 16; 167 Ind. Oas. 725; A I R 1937 Lah. 
148; I L R (1937) Lah. 125; 9 R L 535 (F B). 


488 


Sub Judge following certain rulings that in 
the Ferozepore District ancestral property 
could be attached. This, of course is, now 
clearly not good law. 

The learned Senior Sub- Judge held that 
the finding was not res judicata and 
I agree with him because the issue in 
question was not necessary for the deci- 
sion of the dispute once the property had 
been held to be non-ancestral. Section 11, 
Civil Procedure Ccde, has, therefore, no 
apy onion: This appeul is dismissed with 
costs. 


De Appeal dismissed. 


_ RANGOON HIGH COURT 

First Civil Appeal No. 96 of 1936 

April 28, 1937 
BAGULEY AND MosBLY, JJ. 

A.R. A. ARUMUGAM CHETTYAR 

— APPRLLANT 
VETSUS 
M. N. P. CHETTYAR Firm—Responpent 

Practice—Procedure—Suit on promissory note—Exe- 
cution admitted but written agreement putting an end 
to liability pleaded by defendant—Terms of agreement 
not disclosed in written statement — No agreement 
filed—Suit, if can be decreed on ground of non-dis- 
closure of defence—Suit decreed on promissory note— 
Record—Promissory note must not be filed at end of 
process file. 

Where in a suit on a promissory note the defendant 
admits the execution but pleads a written agreement, 
without giving out its terms in his written statement, 
ending his liability under the note, nor produces the 
agreement, he should not be decreed on the ground 
that the written statement discloses no defence. The 
suit should be decided on merite for which the defence 
should be called upon to produce the document on 
which he relies. Angan Lal v. Saran Bihari (1), dis- 
tinguished. 

When a suit has been decreed on a promissory note, 
the promissory note must not be filed atthe end of 
the process file, The exhibits must be on the ex- 
oe file accompanied by a list and nowhere 
else, 

F. C. A. from the decree of the Assistant 
District Court, Pyapon, dated May 14, 1936. 

Mr. P. K. Basu, for the Appellant. 

Mr. E. Hay, for the Respondent. 

Baguley, J.—'The appellant was sued in 
the Assistant District Oourt of Pyapon by 
the respondent on & promissory note. He 
filed a written statement admitting exe- 
cution of the promissory note, but plead- 
ing that asubsequent agreement had been 
entered into which in some way or another 
put an end to his lability to pay the 
money due. ‘The terms of the agreement 
are not clear from the written statement, 
and although he says at the foot of his 
written statement that the documents he 
relies upon included ‘agreements referred 
to above”, those agreements are not prdduc- 
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ed, and as those agreements are evidently 
in writing, they can only be proved by 
production of the documents themselves. 
The plaintiff urged that the written state- 
ment disclosed no defence, and the learned 
Assistant District Judge accepted this plea 
and decreed the suit on the ground that 
no defence was disclosed. In coming to 
this conclusion he followed Angan Lal v. 
Saran Bihari (1), and an unreported 
case of the Court of the Judicial Com- . 
missioner of Nagpur. The Allahubad case 
can be differentiated by the fact that the 
agreement, the liability on which was 
sought to be evaded, wasa morbgage by 
registered deed and perhaps different con- 
siderations may apply with regard to docu- 
ments which are registered and those which 
are not. 

I think that the learned Judge was tot} 
right in dismissing the suit on the ground 
that no defence was disclosed. It all dè- 
pends on the nature of the agreement plead- 
ed by the defendants. If it was in the 
nature of the plaintiff saying: “If youds 
so and so, I will accept that as discharge 
of the promissory note” and the defend- 
ant, through no fault of the plaintiff, has 
not done what he was required to do, it is 
clear that no defence is disclosed, for the 
plaintiff would merely have indicated a 
way by which he would accept payment if 
the debtor did what he wanted him to. On 
the other hand, to go to the other extreme,’ 
is the plaintiff had said, “I accept your 
undertaking to do so and so as terminating 
your liability on the promissory note,” 
obviously that would be a complete answer 
to the claim. Itisto be feared, however; 


that the case is not as simple as either of 


these, and the agreement pleaded would be 
somewhere in between the two. If it is, 
then ss.62 and 63, Contract Act, will have 
to be applied to the actual agreement which 
is put forward. The decree of the lower 
Court is, therefore, set aside and the case 
will be remanded to the trial Court for 
decision on the merits. The learned Judge 
must begin by calling upon the defence to 
produce the documents on which they rely. 
When these are seen, the nature of the con- 
tract pleaded will be understood and it 
will be seen whether the contract is one 
which can be a defence to the suit. lfit 
cannot,’ then, of course, the suit will be 
decreed. If it can, then tke question of 
whether the contracts were entered into 
will have to be goneinto. The case having 


(1) 121 Ind. Cas. 221; 51 A 799; A I R1929 All. 508; 
(1929) A LJ 526; Ind. Rul. (1980) All. 109, 
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been decided on a preliminary point the 
appellant is entitled toa certificate for re- 
fund of the court-fees. Costs in this Court, 
Advocate’s feesix gold mohurs, to be costs 
in the cese as ultimately decided. 

Mosely, J—I agree. 

Note.—When a suit has been decreed on 
a promissory note, the prcmissory note 
must not be filed at theend of the process 
file, as has been done in the present case. 
The exhibits must be on the exhibits file 
azcompanied by a list and nowhere else. 

pa Case remanded. 





MADRAS HIGH COURT 
Full Bench 
Application No. 1964 of 1936 


in 
T. 0O. 5. No. 7 of 1935 
April 21, 1937 
Brasier, C. J., VENKATASUBBA RAO 
AND MOCOKETT, Jd. 
M. KRISHNAMM AL— PETITIONER 
VETSUS 
T. BALASUBRAMANIA rILLAI, 
Pcwer-or ATTORNEY AGENT OF 
M. KRISHNAMMAIL—Responpgant 


IN 
THAYARAMMAL v. KUPPUSWAMI 
NAIDU ; 

` Power-of-attorney—Agent—Whether entitled to all 
rights of legal practitioner — Vakalat ts confined to 
Pleaders—Agent authorised to conduct judicial pro- 
ceeding, whether has right of audience—Principal 
intending to conduct proceedings himself—Agent, if 
entitled to notice. 

There is no warrant whatever for putting a power- 
of-attorney given to a recognized agent to conduct 
proceedings in Court in the same category as a 
vakalat given to a legal practitioner, though pro- 
bably the latter may also be described as a power-of- 
attorney. Sucha power-oLattorney or appointment 
as it is called is confined only to Pleaders, that is 
ee e have a right toplead in Courts. ,p.-49], 
col, 2. 

Tocarry on business in such capacity is to prac- 
tise. Whatexactly the word ‘practise’ used ins. 8, 
Bar Councils Act means, is not defined in the Act 
but it certainly must be taken tomean and include 
everything that a legal practitioner does as such in 
the High Court such as drafting, engiossing and 
filing plaints, Judge's summons, affidavits and 
generally issuing legal process. {ibzd.] 

Power-of-aitorney agent cannot be accorded all the 
rights and privileges which are enjoyed by members 
of the legal profession whose qualifications for ad- 
mission to its rank ure laid down in the rules made 
by the Bar Council with the sanction of the High 
Court, and whose professional conduct thereafter is 
regulated by rules of practice and professional 
etiquette and who are subject to the disciplinary con- 
trol of the High Court, for such an agent need possess 
no qualifications whatsoever as regards education 
and character and is not bound by any rules of pro- 
fessional conduct or etiquette and 18 not subject to 
the disciplinary control of the High Court or of any 
one. The powey-of-attorney agent, therefore, cantiot 
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carry on business as a Solicitor or attorney, drafting, 
engrossing and filing plaints, Judge’s summons, 
affidavits and generally issuing legal process and 
charge fees to the principal. For to carry on 
such business is to practice. Inre Ainsworth; Ex 
parte Incorporated Law Society (3), referred to, [p. 
492, col, 1.] : 

Such an agent with a power-of-attorney to appear 
and conduct judicial proceedings but having not so 
authorised by the High Court, has no right of audi- 
ence on behalf of the principal either on the Original 
or Appellate Side ofthe High Oourt. He is not, there- 
fore, entitled tonofice if his principal wants to ap- 
pear and conduct the proceedings himself or appoint: 
an Advocateto appear for him, as his power-of- 
attorney authorising him to plead is of no fotce. 


Oivil Miscellaneous Petition No. 498 of 1911, Harchand - 


Ray v. B. N. Ray. Co.(1) and In re Lastern Tavoy 
Minerals Corporation Ltd. (2), relied on. 


Mr. T. R. Srinivasa Iyengar, for the 
Petitioner. 

Mr. T, Balasubramania Pillai, Power- 
of-Attorney Agent, in person. 

Mr. T. M. Krishnaswamy Iyer, for the 
Advocates’ Association. 

Mr. R. N. Angar, for the Bar Council. 

Mr. O.T. G. Nambiar, for the :Attorneys' 
Association. 

Beasley, C. J.—This matter has been 
referred tous by Gentle, J. The following 
questions have been raised, viz.,(1) Whe- 
ther an agent with a power-of-attorney to 
appear and conduct judicial proceedings 
has the right of audience in Court; (2) 
whether the agent is entilled to notice if 
his principal wants to appear and conduct 
the proceedings himself in person or 
appoints an Advocate to appear for him; 
and (3) whether the power-of-attorney 
agent Can carry on business as a Solicitor 
or attorney, drafting, engrossing and filing 
plaints, Judge’s summons, affidavits and 
generally issuing legal process and charge 


_fees to the principal. 


That all three questions stand to be 
answered in the negative seems to us to 
be clear; but asthe respondent has def- 
nilely asserted arigat to the notice speci- 
fied in question No. 2, and certainly by 
strong implication if not by his conduct to 
the right of audience stated in question 
No. l and the matters in question No. 3 also 
arise both out of his conduct and claim, we 
consider that this matter which is, of course, 
of extreme importance to the legal profes- 
sion should be fully discussed by us. The 
matter arises in the following way: The 
respondent ie the holder of a power-of- 
attorney given to him by one Krishnammal, 
a widow. Krishnammal had filed a suit in 
the Madras City Civil Court against her 


‘sister Thayarammal to get her half share 


in the assets of one Palla Kuppammal, 
decéased, and it was necessary to apply 


+ 
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for a search and get copies of the records 
in O. P. No. 58 of 1935 (T. 0.8. No. 7 
of 1935) on the file of the High Court and 
to take further proceedings therein. Being 
unable to stay in Madras she appointed the 
respondent as agent i 

“to search the records and apply for copies thereof 
in the above matter, to file into and receive from 
Court all papers relating thereto, to swear affida- 
vits,.to file necessary petitions and to verify and 
sign the sume, to appear and plead in Court in 
person on my behalf, to engage Advocates if neces- 
sary and to sign in their vakalats, to do all acts 
necessary in the conduct of the above proceedings 
and in furtherance thereof.” 


. In the before-mentioned litigation (T. O. 
S. No. 7 of 1938) a petition was posted on 
November 16, 1936, before the Master, 
and on that date, when the petition was 
called on, Mr. T 
appeared on behalf of Krishnammal hav- 
ing been given a vakalat by her. The 
petition was adjourned and the respondent 
filed’ an affidavit on November 26,- 1936, 
stating that Krishnammal had neither 
orally nor in writing intimated to him 
that she did not wish him to appear in 
the litigation and without revoking his 
power-of-attorney ‘which he marked as, an 
exhibit) had engaged Mr. T. R. Srinivasa 
Iyengar, and he further stated that Krishn- 
ammal did this in order to deprive him 
of the remuneration due to him payable 
by her; and heclaimed that the power-of- 
attorney was of the same force and validity 
as that of a vakalat and that, unless it 
was revoked by formal proceedings through 
Court, no orders could be passed on the 
petition. Therefore, by reason of the autho- 
rity given to him in the power-of-attorney, 
he claimed the same right as a legal prac- 
titioner who has been given a vakolat; 
and since the power-of-attorney authorizes 
him to plead in Court, it follows that he 
claims that right; and indeed we are 
informed that either in these proceedings 
or in some other, Lakshmana Rao, J. 
allowel him to address the Court. In view 
of the claim put forward by the respon- 
dent in the affidavit referred to, the 
Master posted the matter before Gentle, J. 
for ordersand he has referred the matter 
to us and it has been fully argued here by 
the learned Counsel for the petitioner, 
Krishnammal,the Bar Counsel, the Advocates’ 
Association and the Attorneys’ Association; 
and we have also heard the respondent in 
person. 


‘We may say at once that there is an. 


unreported Bench decision of this High 
Court directly in point on the first ques- 


+ 
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tion in ©. M. P. No. 498 of 1911, where it 
was held by Benson and Sundara Ayyar, JJ., 
that a right to appear in Court for his 
principal given to a recognized agent by 
O. ILI, rr. land 2, Civil Procedure Code, 
does not include aright to plead, that it 
means simply that one can take proceed- 
ings to submit oneself to jurisdiction that 
the High Oourt has underthe Letters Patent 
and the Legal Practitioners’ Act and under 
ss. 119 and 122, Civil Procedure Code, 
power to make rules as to who shall plead 
for parties before the High Court in its 
Original and Appellate Jurisdiction and in 
the lower Courts, that s. 10, Letters Patent, 
makes provision with regard to who alone 
can plead before the High Court and that 
others such as recognized agents cannot ` 
have the right to plead. There are also 
two decisions of the Oalcutta High Court 
upon this point, viz., Harchand Ray v. B. N. 
Ry. Co. (1) and In re Eastern Tavoy Minerals 
Corporation, Ltd. (2). In the former, a 
recognized power-of-attormey agent claimed 
aright to plead in Court on behalf of his 
principal under O. ILI, r. 1, Civil Procedure 
Code but it was held by Jenkins, C. J. and 
Chatterjea, J. that he had no right of audi- 
ence; and in the latter case, a director of 
a company holding a power-of-attorney, 
authorizing him to appear for and on behalf 
of the company, t? conduct and represent tha 
company in the proceedings, claimed the 
right of audience on behalf of the company 
and, applying the ruling in the former 
case, it was held that he had no right cf 
audience. It is plain from these three 
cases that rr. 1 and 2 of O. II, Civil Proce- 
dure Code, do not give the recognized agent 
any right to plead in Court on behalf of his 
principal either in the Appellate or Original 
Sides of the High Court and, even if it could 
be contended successfully that O.III gives 
a right to a recognized agent to plead‘in 
Court on the Appellate Side, it is clear that 
he can have no such right of audience on 
the Orizinal Side because of s. 119 which 
provides that l 

“Nothing in this Gode shall be deemed to autho- 
rize any person’ on behalf of another to address the 
Court in the exercise of its original civil jurisdic- 
tion, or to examine witnesses, except where the 
Court shall have in the exercise of the power 
conferred by its Charter authorized him so to do, 
or tó interfere with the power of the High Court 


to make rules concerning advocates, vakils and 
attorneys.” i 


The respondent certainly has not been 
0) 19 O W N64; 28 Ind. Oas. 838; A I R 1916 Oal 
(2) 61 O 324; 151 Ind. Oas,’ 753; A I R 1934 Oal, 563; 
TROS, eee oe 
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authorized by the High Court todo so. In 
this connection cls. 9 and 10, Letters 
Patent, are important. Clause 9 relates to 
the powers of the High Court as to the ad- 
mission of Advocates, Vakils and attorneys, 
and such Advocates, Vakils and attorneys 
as have been approved, admitted and 
enrolled by the High Court are authorized 
to appear for suitors in the High Court 
and plead or act for them according as the 
High Court may by its rules and directions 
determine and subject to such rules and 
directions and cl. 10 gives the High Court 
power to make rules for the qualifications 
and admission of proper persons to be 
Advocates, Vakils and attorneys, and em- 
powers the High Court to remove or 
suspend from -practice on reasonable cause 
rie Vakils or attorneys, and enacts 
thus: 

“No person whatsoever but such advocates, vakils 
or attorneys shall be allowed to act or to plead 
for, or on behalf of any euitor in the said High 
Court, except that any suitors shall be allowed 


to appear, plead or act on his own behalf or on 
behalf of a co-suitor.” 


- These two clauses are sufficient to dise 
pose. of the respondent’s claim and in 
addition, s. 8 of the Bar Councils Act is 
equally definile. It is as follows: 

“No person shall be entitled as of right to practise 
in any High Oourt unless his name is entered in 
the roll of the advocates of the High Oourt main- 
tained under this Act; provided that nothing in 
this sub-section shall apply to any attorney of the 
High, Court.” 

Section 9 empowers the Bar Council 
with the previous sanction of the High 
Court to make rules to regulate the admis- 
sion of persons to be Advocates of the 
High Court. It must be observed that 
s..8 is not limited to the right to ‘plead’ 
but to the right to ‘practise’. The Legal 
Practitioners Act is similarly decisive as 
regards the mofussil Courts. The answer 
to Question No. 1 is so clear that no further 
reference to statutes or decided cases is 
necessary and it must be in the negative. 
. The respondent's contention regarding 
Question No. 2is based on the claim that 
because of his power-of-attorney he stands 
in the Same position as that of an Advocate 
holding a vakalat by reason of O. XX XIX of 
the Original Side Rules. Rule 1 of that Order 
prohibits a Pleader from appearing, plead- 
ing or acting in any suit unless he has filed 
his vakalat in Court in accordance with 
the rules and his appointment continues 
under r. 2 until the death of his client or 
it is revoked under r. 3, which provides 
that the appointment may be revoked by 
an order upon .a Master’s Summons in 
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Chambers. Under r. 2-A, if there 2s already 
a Pleader on record, a Pleader proposing to 
file an appolntment in the suit may not do 
so unless he produces the written consent 
of the Pleader on record or unless, where 
the consent of such Pleader is refused, 
he obtains the special permission of the 
Court; and r. 5 prevents a party who 
has filed an appointment of a Pleader 
from appearing before the Court except 
in the absence of his Pleader or to make 
any application or do any act in person so 
long as the appointment is in force; and 
there are similar provisions in the Appel- 
late Side Rules. By reason of these rules 
the respondent claims that as his power- 
ofeattorney authorizing him to appear in 
Court and plead on behalf of Krishnammal 
has not been revoked, she is not entitled 
to give an appointment to Mr. T. R. ri- 
nivasa Aiyangar to act for her. But as an 
agent under a power-of-attorney has no 
right of audience in Court, it follows that 
the power-of-attorney authorizing him to 
plead is of no force whatsoever and upon 
that ground alone his contention must 
fail. But quite apart from that difficulty, 
there is no warrant whatever for putting 
a power-ol-attorney given to a recognized 
agent to conduct proceedings in Court in 
the same category as a vakalat given toa 
legal practitioner, though probably the 
latter may also be described as a power-of- 
attorney. The very rules upon which the 
respondent relies show that such a power- 
of-attorney or appointment as it is called 
is confined only to Pleaders, that is, those 
who have aright to plead in Courts; and 
Question No. 2 must, therefore, also be an- 
swered in the negative. 

Question No. 3 raises some important 
points and, as it is drafted, does not present 
any difficulty. Obviously a power-of-attorney 
agent cannot carry on ‘business’ as a soli- 
citor or attorney. To carry on business in 
such capacity isto parctise. What exactly 
the word ‘practise’ used in s. 8, Bar 
Councils Act, means is not defined in the 
Act but it certainly must be taken to mean 
and inelude everything that a legal practi- 
tioner does as such in the High Court such as 
Question No, 3 refers to, namely, drafting, 
engrossing and filing plaints, Judge's sum- 
mons, affidavits and generally issuing legal 
process, and although it is not necessary 
to say what would constitute carrying on 
a ‘business’, and each case would depend 
upon its facts, a clear case of it would be 
where an agent has made a habit of doing 
so, though eyen one instance might he 
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sufficient, or if an agent were to take 
business premises and to hold hims:lf out 
as a law agent prepared to act in such 
matters for remuneration. Even one iso- 
lated act has in England been held to 
constitute ‘‘acting as a solicitor’ rendering 
persons guilty of such conduct liable to 
be dealt with under s. 26, Solicitors Act 
of 1860, for contempt of Court: In re 
Ainsworth; Ea parte Incorporated Law 
Society (3). In that case an unqualified 
person gave as agent for the defendant 
in an action the notice of appearance to 
the writ required by O. XII, r. 9 of the 
Supreme Court Rules, to be given by the 
defendant to the plaintiff or hie Solicitor 
and he was held to be acting in con- 
travention of s. 2, solicitora Act of 1843, 
which prohibits any unqualified person 
from “acting as a soliciter” or “carrying 
on any proceedings” in the Superior Courts, 
There, the unqualified person does not 
appear to have done this for remunera- 
tion:at all and there does not seem to be 
any reason why, even one isolated in- 
stance here should not suffice to constitate 
carrying on business or practising. As 
it stands, therefore,, Question No. 3 has 
TUN to be answered in the negative 
also. 

In conclusion, we would add the follow- 
ing general observations with regard to 
what the claim put forward by the res- 
pondent really amounts to. It is that he 
should be accorded all the rights and pri- 
vileges which are enjoyed by memberg of 
the . legal profession whose qualifications 
for admission toits rank are laid down in 
the rules made by the Bar Council with 
the sanction of the High Court, and whose 
professional conduct thereafter is regu- 
lated by rules of practice and professional 
etiquette and who are subject to the dis- 
ciplinary control of the High Court; whareas 
the respondent need possess no qualifica- 
tions whatsoever as regards education and 
character and is not bound by any rules 
of professional conduct or etiquette and is 
not subject to the disciplinary control of 
the High Court or of any one and there 
can be no better example than this case 
itself affords of the highly objectionable 
result such a claim may lead to, and 
actually has led to here, because the reg- 
pondent claims to be remunerated by his 
principal for his services in question and 
before us stated that the condition regu- 
lating his payment is that he is to receive 

(3) (1905) 2 K B 103; 74 L J K B 462; 92 L T 659; 53 
W R933, - < i 
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il only if the result of the proceedings is 
successful but not otherwise. On his own 
admission, this is a transaction which, if 
entered upon by a legal praclitioner, would 
at once render him liable to strong dis- 
ciplinary action, for to engage in speculative 
litigation is a grave breach of professicnual 
conduct. Yet his claim is that he is free 
to undertake such business and this is only 
one example of probable resultant evils. 
A.D. Answered in negative. 


et SS uma 


RANGOON HIGH COURT 
First Oivil Appeal No. 150 of 1936 
May 18, 1937 
Roserts, O. J. AND LBAOH, J. 
AÀ. S. ANNAMALAI CHETTYAR 
AND ANOTHER —ÅPPELLANTS 
VETSUS 
S. R. M.M, O.T. M. CHIDAMBARAM 
CHETTYAR— RESPONDENT 
. Civil Procedure Code (Act V of 1908), s. 99—Plaint 
presented by agent— No power-of-attorney—Suit 
Pra edan and decree passed—Defect, if cured by 
s. 99. 


Where an agent presents a plaint on behalf of a 
person, the agent not having a valid power-of- 
attorney and the case is proceeded without the 
plaint being signed by that person and a detree - 
is passed, s. 93, Civil Procedure Code applies and 
cures the defect of this kind. Ganpatt Nana Powar 
v. Jiwanabaz (1), relied on. 

F, O.A. from the decree of the Assisani 
District Court, Maubin, dated July 17, 1936. 

Mr. N. K. Bhattacharyya for Mr. U Kyaw 
Htoon, for the Appellants. 

My. Ez. Ha, for the Respondents. 

Leach, J.—This appeal arises out ofa 
suit filed by the respondent in the Assistans 
District Court of Maubin to enforce pay- 
ment of sum of Rs. 5,570°8 due upon a 
promissory-nxte executed by the appel- 
lants. The execution of the promissory 
note was admitted and there was no dis- 
pute as to the amount due to the respond: 
ent. The plaint, however, was filed by 
one Kasi Viswanathan Pillai as a sub-agent 
of the respondent. The first appellant tiled 
a written statement in which we averred 
that . Kasi Viswanathan Pillai was not 
entitled to present the plaint as he was not 
duly authorized by the respondent. This 
matter was enquired into by the learned 
Assistant District Judge’ who held that 
Kasi Viswanathan Pillai was properly 
authorized under the power-of attorney. 
The suit then proceeded and was decreed 
on July 17 of last year. 

The respondent gave a power-of-attorney 
io one P. L. P. L. Swaminathan Ohettyar, 
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and in that power-of-attorney he conferged 
upon Swaminathan Chettyar the right to 
appoint substitutes, but there was no power 
conferred of further substitution. Swami- 
nathan in due course granted a power-vf- 
attorney under the power of substitation to 
S. L. S. Shammugam Chettyar who pur- 
ported to give a similar power to Kasi 
Viswanathan Pillai. It is quite clear that 
Shammugam had no authority to give a 
power-of-attorney to Kasi Viswanathan 
Pillai on behalf of the respondent. ‘The 
learnéd Assistant District Judge, however, 
held that he had and itis argued before 
us that as the suit proceeded without the 
plaint being signed by the respondent or 
somebody duly authorized, the decree must 
‘be set aside. 
_ There is no substance in this conten- 
tion. Section 99 cures any defect of this 
nature as was pointed out in the case in 
Ganpati Nana Pawar v. Jiwanabai (1). 
Jf the learned Assistant District Judge 
had not taken the view that Kasi Vis- 
wanathan Pillai was duly authorized, the 
respondent would have had the plaint re- 
signed and the defect cured there and 
then. The defect, however, is now of 
no consequence by reason of the provisions 
ofs. 98. The appeal is, therefore, dismissed 
with costs. 

Roberts, ©. J.—I agree. 

Appeal dismissed. 


D. 
(1)47 Bom. 227; 76 Ind. Cas. 34; A I R 1923 Bom. 
44; 24 Bom, L R 1302. 
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NAGPUR HIGH COURT 
Second Civil Appeal No..287-B of 1934 
January 22, 1937 
Niyoal, d. 
CHUONNILAL—APPELLANT 


versu 
CHAKILAL AND ANOTHER—DEFENDANTS 


*— RESPONDENTS 

Hindu Law— Debts—Father and Manager — Dis- 
tinction between, as to power to bind members— 
Antecedent debt—~Transfer by manager—When bind- 
ing--Time-barred debt—Manager, if can pass pro- 
note 7 revive time-barred debt—'F'amily debt’, mean- 
ing of. 
Under Hindu Law it is only the father who has 
the power to transfer his son’s interest to pay off his 
antecedent debts. So faras managers other than 
the father are concerned they can transfer the joint 
family property only for the purposes of legal neces- 
sity or for the benelitof the estate. When the credi- 
tor wants to enforce a mortgage executed by the 
manager against a member of the family itis in- 
cumbent on the creditor to prove that the person who 
acted as manager had legal necessity for paying off 
the debt in so far as he represented the interest of that 
member, When the mortgage is executed to satisfy a 
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prior mortgage which is not a pre-existing debt at 
the time of the mortgage, that mortgage though exe- 
cuted by his father will not bind him. [p, 494, col. 1.) 

While a Hindu is bound by any transfer of his 
interest in the joint family property made by his 
father to satisfy his antecedent debt, thatis,a debt 
which was already in existence on the date of the 
transfer, he will not be bound by any transfer affect- 
ing his interest if it 18 made by a manager who is not 
his father unless it was made to satisfy a debt which 
was borrowed for legal necessity. Chiranji Lal v. 
Bankey Lal (6), applied. [p. 495, col. 2.] 

A Hindu father alone has a power to pass a pro- 
missory-note for a time-barred debt su as to be bind- 
ing on his son, and it is not competent to a manager 
of the joint family to pass a promissory-note so ag to 
revive a debt barred by the law of limitation. Bhaskar 
v. Vajalal (2), Dinker v. Appaji (3), Chinnasa v. 
Gurunathan (4) and Thakur Das v. Putli (5), referred 
to. [p. 495, col, 1.] 

No debt can be strictly a family debt, that is, a 
debt binding on the family unless it is borrowed for 
legal necessity or for the benefit of the estate or for any 
obligatory religious purposes. The test of a family 
debt is the purpose of the debt, not merely its antece- 
dency. [ibid.] 

S. C. A. from the appellate decree of the 
Court of the Additional District Judge, 
Amraoti, dated October 5, 1934, in Oivil 
Appeal No. 7-A of 1934, confirming the 
decree of the Court of the Second Sub- 
Judge of the Second Class, Amroati, dated 
November 30, 1933, in O. S. No. 138 of 
1933. 

Mr. D. N. Choudhary, R. B., for the Ap- 
pellant. | 

Mr. T. B. Pendharkar, for the Respond- 
ents. 

Judgment.—This is a plaintiff's appeal 
from a confirming judgment of the Ad- 
ditional District Judge, Amroati. 

The facts are simple. Khuman and 
Jagannath and Jagannath’s son Laxmi- 
narayan constituted a Hindu joint family, 
and on September 22, 1921, Khuman and 
Jagannath executed a mortgage affecting 
the joint family property in lieu of Rs. 600, 
which were borrowed at the time, in favour 
of one Jamnadas. In order to satisfy that 
mortgage Khuman executed the mortgage 
in suit dated August 15, 1930, as manager 
of the joint family. Jagannath died 
before this mortgage, and before Ohakkilal, 
defendant No. 2 was born to Khuman. It 
is on this mortgage that the suit ‘is 
brought. The suit has succeeded against 
Khuman and his son Chakkilal but failed 
against Laxminarayan in both the Courts 
below. The plaintifi’s appeal here is direct- 
ed only against Laxminarayan. 


The question! here .is whctaer Laxmi. 
narayan was bound by the morlgage, dated 
September 22, 1921, which had been exe- 
cuted by his father in conjunction with 
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Khuman for Rs. 600. That mortgage would 
‘be bindingonly if the debt of Rs. 600 had 
been an antecedent debt of Jagannath, 
that is a debt which was already existing 
at the time when the mortgage was exe- 
‘cuted; but inasmuch as it was a cash debt 
‘advanced at the time of the mortgage that 
debt in order to bind Laxminarayan would 
-have to be proved as ons incurred for legal 
necessity. [n the trial Court the respond- 
‘ents denied that there was any legal 
necessity for the mortgage in suit or for 
the mortgage of 1921. The plaintiff con- 
tended himself by saying that the mortgage 
debt of 1921 was binding on Laxminarayan 
for the simple reason that ib was a 
debt incurred by the father and as such 
‘it become an antecedent debt in 1930, 
and did not care to plead any facts cm- 
stituting legal necessity for the mortgage 
of 1921. It is, therefore, obvious that there 
was no legal necessity for the mortgage of 
1921 and it could not, therefore, bind 
Laxminarayan. 


It is urged thatin 1930 when Khuman 
executed the mortgage, the mortgage-debt 
of 1921 which Jagannath joined with 
‘Khuman in borrowing had become an 
antecedent debt so as to justify the trans- 
fer of Laxminarayan's interest in the joint 
family property made by Khuman by 
‘his mortgage of 1930. This argument 
would have great force had Khuman been 
the father of Laxminarayan because it 
‘is only a Hindu father who has the power 
to transfer his son’s interest to pay off 
his antecedent debts. So far as managers 
‘other than the father are concerned they 
‘ean transfer the joint family property only 
for the purposes of legal necessity or for 
‘the benefit of the estate. Therefore, when 
: the: creditor wants to enforce the mort- 
‘gage of 1930 against Laxminarayan it is 
incumbent on him to prove that Khuman 
‘who acted ab the manager had legal 
necessity for paying off the debt in so far 
as he represented the interest of Laxmi- 
narayan. In other words the question 
arises in this form. Whether Laxmi- 
' narayan was bound by the mortgage :of 
1921. Ihave already shown that he would 
not be bound because it was nota pres 
‘existing debt at the time of the mortgage 
and, therefore, the mortgage though exe- 
cuted by the father would not bind 
them. 


The case has to be determined in the 
light of the propositions laid down by their 
Lordships of the Privy Council in Brij 
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1) The managing co-parcener of a 
joint undivided estate cannot alienate.. or 
burden the estate gua manager except for 
purposes of necessity; but 

(2) Khe isthe father and the rever- 
sionaries are the sons he may, by incurring 
debt, so long as itis not for an immoral 
purpose, lay the estate open to be taken in 
execution proceeding upon a decree for 
payment of that debt. 


(3) Ifhe purports to burden the estate 
by mortgage, then unless that mortgage is 
to discharge an antecedent debt, it would 
not bind the estate. 

(4) Antecedent debt means antecedent 
in fact as well asin time, that is to say, 
that the debt must be truly independent 
a not part of the transaction impeach- 
ed, 

Now judging the nature of the mortgage 
of 1921 in the light of proposition (3) stated 
above Jagannath could not mortgage the 
son's interest unless the mortgage was to 
discharge an antecedent debt and it is 
thus clear that the mortgage of 1921 in so 
far as it operated to transfer Laxmi- 
narayan's interest must failagainst him. 
There remains the question whether 
Laxminarayan was not bound to pay’ the 
debt incurred by Jagannath apart from 
the mortgage for the reason that in 1930 
when a fresh mortgage came to be exe- 
cuted by Khuman it had become an 
antecedent debt of Jagannath. It may be 
conceded that the mortgage of 1921 was 
enforceable against Laxminarayan not as 
a contract of transfer but as a contract of 
debt and Laxminarayan was liable to:pay 
his father's debt as a personal debt apart 
from the security. The test would be 
whether on August 15, 1930, when the 
mortgage in suit was executed the personal 
debt borrowed by Jagannath in 1921 
under the mortgage dated September 22, 
1921, was recoverable from Laxmina- 
rayan. 


The period of limitation for recovering 
a personal debt of this character which 
was borrowed on a registered bond would 
be six years under Art, 120 of the Limi- 
tation Act. This period of six years will 
have to be computed from September 292, 
1923, the date which was stipulated in the 


7 Ind, Cas, 689; 21 A LJ 934; 46 ML J 
8 C WN 253; (1924) M W N 68,19 L 
R 41; 10 O & ALR 82; 33 ML T 457; 
90; 26 Bom. LR 500; 110 L J 107; 51 
N-48 (P 0.) Sy 


(i) 46 A 95; 
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mortgage-sond of 1921 for re-payment of 
the whole debt. The period of limitation 
would, therefore, expire on September 22, 
1929, and would not be left to be enforced 
on August 15, 1930, when the mortgage in 
suit was granted by Khuman. 

Now the question is whether Khuman 
could revive the debt which had been 
incurred by Laxminarayan’s father Jagan- 
nath soas to make it binding on Laxmi- 
narayan. Much stress is laid on the terms 
of 5.25 (3) of the Contract Act, but l do 
not think that it assists the appellant in the 
present case, where the question is not 
whether the. mortgage-bond of 1930 which 
incorporates a promise to pay Jagannath’s 
barred debt was binding on Khuman or 
his representatives but whether it was 
binding upon the junior member of his 
family who was not his son. This question 
lies withinthe region of Hindu Lawand 
not of the Contract Act. One, therefore, 
comes back tothe Hindu Law to see whe- 
ther Khuman had the power to revive the 
time-barred debt of Laxminarayan's 
father, and impose the liability on Laxmi- 
narayan. it has been held in numerous 
cases that a Hindu father alone has the 
power to pass a promissory note for a time- 
barred debt so as to be binding on his 
son: sees. 299 of Mulla’s Hindu Law. 
My attention is invited to s. 21 (3) (b) of 
the Limitation Act, but that section cannot 
have any applicability here because here 
there is no acknowledgment or payment 
of interest as such, but the question is 
whether Khuman as manager of the joint 
family had power to revive the time-barred 
debt. Ono this point there have been 
numerous decisions which have laid down 
the rule that it is not competent to a 
manager of the joint family to pass a 
promissory-note s0 as to revive a debt bar- 
red by the law of limitation: see Bhasker v. 
Vijalal (2), Dinker v. Appaji (3), Chinnava 
‘3 Gurunathan (4) and Thakur Das v. Putli 


+» 


This case presents a close parallel to the 
one reported in Chiranji Lal v. Bankey 
Lal (6) wherein their Lordships of the 
Allahabad High Court arrived at the same 
conclusion as I have reached. The princi- 


(2) 17 B 512. 
(3) 20 B 155. 
(4) 5 M 169, 


(5) 5 Lah. 317; 82 Ind. Cas, 196; A I R 1924 Lah, 611; 
110595 


(6)55A 370; 142 Ind. Cas, 333; (1933) ALJ 123: 
ioe, Ral (1933) All. 104; A I R 1933 All. 273 


OHUNNILAL v. oHaKitaL (NAG.) 


495 
ple applicable to cases such as the pre- 
sent appears to me to be clear and may 
be stated as follows. While a Hindu 
is bound by any transfer of his interest in 
the joint family property made by his 
father to satisfy his antecedent debt, that 
is,a debt which was already in existence 
on the date of tke transfer, he will not be 
bound by any transfer affecting his interest 
if itis made by a manager who is not his 
father unless it was made to satisfy a debt 
which was borrowed for legal necessity. 
In view of this principle, in order that 
Khuman’s mortgage may bind Laxmi- 
narayan, his nephew, it was imperative on 
the mortgagee to prove that there was legal 
necessity for executing the mortgage. That 
could be proved only if the consideration 
of the mortgage which consisted of the debt 
owed on the previous mortgage of 1921, 
was such as would be proved to be for 
legal necessity. Now what was the con- 
sideration of ‘the morligage of 1921? It 
was Rs. 600 and that sum was borrowed at 
the time when the mortgage was executed. 
Therefore, the transfer though made by 
Jagannath, Laxminarayan’s father, would 
not operate on Laxminarayan's interest 
unless there was legal necessity for it. 
Ultimately the whole question reduces 
itselfto this, whether the debt borrowed 
by Jagannath and Khuman in 1921, was 
justified by legal necessity. On that point 
the plaintiff offered no pleading. The 
Courts below were, therefore, right in 
holding that neither the mortgage of 1921 
nor the mortgage of 1930, the onein suit, 
bound Laxminarayan. 

Some capital is made out of an expression 
occurring in the judgment of the two Courts 
below describing the mortgage-debt of 
1921 as afamily debt. Nowthe expression 


‘family debt” appears to have been used 


in a very loose way. No debt can be 
strictly a family debt, that is a debt, 
binding onthe family unless it is borrow- 
ed for legal necessity or for the benefit of 
the estate orfor any obligatory religious 
purposes. Thetest of afamily debt is the 
purpose of the debt, not merely its antece- 
dency. Now both the Courts below have 
found that the nature of the mortgage-debt 
borrowed in 1921 was not such as would 
make it binding on Laxminarayan. Having 
said thatit was meaningless to use the 
expression ‘family debt’ in respect of that 
debt. That debt was indeed binding on 
Khuman and his son Chakkilal, butit was 
not because it was afamily debt. It bound 
Khuman because he himself had borrowed 
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the debt and: it bound Chakkilal because 
it was Khuman’s, that is his father's, 
antecedent debt. In these circumstances 
the use of the expression ‘family debt’ 
was idle and devoid of any significance. 
. The appeal fails and is dismissed with 
costs. Counsel's fee Rs. 27. 

N. Appeal dismissed. 


MADRAS HIGH COURT 
Criminal Revision Case No. 333 and 
Reference No. 24 of 1937 
August 18, 1937 
KING, J. 

In re MALATI AND oTaers—Acovuszp. 

Criminal Procedure Code (Act V of 1898), as. 252, 
942—Summons issued only for offence triable as 
summons case—Magistrate, if can change mind and 
ve-consider offences disclosed before proceeding with 
enquiry and proceed under s. 252, instead of s. 242, 

Though the Magistrate had issued summons to 
the accused for an offence under s, 426, Penal Code, 
only, he did not apply s. 242, Oriminal Procedure 
Code, when the accused was brought before him, but 
informed him then and there that on re-considera- 
tion he held that other offences also were disclosed 
by the complaint, and proceeded from that moment 
to apply s. 252, Criminal Procedure Code : 

Held, that a Magistrate had power to change his 
‘mind in regard to theexact offences which the com- 
plaint disclosed before he began to enquire into the 

oe Held, also, that even if it be argued that he had 
‘Impliedly dismissed a complaint under other gec- 
‘tions of the Penal Code, than s. 426, he still had 
power to re-entertain a complaint on the same facts 
alae ta the need of any action by any superior 
ourt, 
” Or. R. O. referred by the District Magis- 
trate, Trichinopoly, dated May 6, 1937. 

The Public Prosecutor, for the Crown, 

Order.—This reference is made on the 
‘assumption that the facte are governed by 
“a decision of my own reported in Raja- 
‘ratnam Pillai v. Emperor (1). The facts 
‘are obviously distinguishable. In Raja- 
‘ratnam Pillai v. Emperor (1) I had to deal 
‘with a case in which the Magistrate had 
not only taken cognizance of an offence 
triable only under Chap. XX of the Code 

“but had actually applied ss, 242 and 244 
‘and taken evidence. In the present case, 
“though the Magistrate had issued summons 
‘to the accused for an offence under s. 426 
only, he did not apply s. 242 when the 
' accused was brought before him, but 
‘informed him then and there that on re- 
' consideration he held that other offences 
` also were disclosed by the complaint, and 
' proceeded from that moment to apply 

(1) 59M 442; 161 Ind. Cas. 846; A IR 1936 Mad, 
: 341; (1936) Cr. Cas, 384; 37 Cr,L J 601; 70M L J 

- 340; (1936) M W N 181;43 L W 367; 8 R M 880, 
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8. 202. 
lack of precision in Rajaratnam Pillai V. 
Emperor (1) that when cnce a Magistrate 
has ‘taken cognizance of’ an offence which 
is triable only according tothe procedure 
applicable to summons cases, etc., but the 
argument is clear that [ was concerned 
solely with Chap. XX and the provisions of 
s. 216. A situation such as has now 
arisen was not then contemplated and was 
Obviously not being considered. I accord- 
ingly hold that the decision in Rajaratnam 
Pillai v. Emperor (1) does not and cannot 
apply to the facts of this case. 

That a Magistrate has power to change 
his mind in regard to the exact offences 
which a complaint discloses before he 
begins to enquire into the case cannot be 
denied on general principles—-and even if 
it be argued that in the present case he 
has impliedly dismissed a complaint under 
other sections of the Penal Code than s. 426, 
he still has power to re entertain a come 


It is, no doubt, stated with some. 


plaint on the same facts without the need. 


of any action by any superior Court: vide, 
Emperor v. Chinnu Kaliappa Goundan 
(2) and Ponnuswami Goundan v. Emperor 
(3). In the result I am unable to accept 
the learned Magistrate's reference and mus 
decline to interfere. NG i 
A.D. Reference rejected. 


(2) 29 M 126; 3 Or. L J 274; 16 M LJ 79. 

(3) 55M 622; 137 Ind. Cas. 317; A IR 1932 Mad, 
369; (1932) Or. Cas; 353; 33 Or. LJ 454; 62ML J 
PE Ta W 478; (1931) M W N 1149; Ind. Rul. (1939) 

ad. ; 
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_ RANGOON HIGH COURT | i 

Civil Miscellaneous Appeal No. 3. of 1937 

May 4, 1937 7 , 
ROBERTS, C. J. AND Laon, J. . 
BYAN HOE—AppeuLant 
versus 
NARAYANA -— RESPONDENT 

Master and servant—Negligence and breach - of 
duty on employer's part -Workman receiving in- 
juries—Remedy—Compensation, if can be obtained— 
Workmen's compensation. 

A workman receiving injuries when negligence 
and a breachof duty are proved against the em- 
ployer, hes obher remedies which may be found by 
a workman, and in pursuing them a degree of com- 
pensation may be reached which is more commen- 
surate with the actual loss and injury involved, 


O. Mis. A. against the order of the Commis- 
sioner, Workmen's Qompensation, Rangoon, 
dated November 28, 1936. 


Mr. Tan Sain Wan, for the Appellant. 
Mr. Menon, for the Respondent. 


- 
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Roberts, C.J.—This case comes before 
us from the Court of the Commissioner for 
Workmen's Compensation who heard an ap- 
plication for compensation by one Narayana, 
a workman who wasinjured ata workshbip 
in Myenigon, Rangoon, by receiving a 
splash of molten liquid in his right eye 
whereby he was deprived of the sight of 
that eye. The Commissioner acting under 
the schedule to the Act awarded him the 
sum of Rs. 302-6-0 payable as compensa- 
tion. 

We see no reason to interfere with the 
facts which the Commissioner found or with 
the conclusions to which he came. We 
observe with regret that there was occasion 
for him to remark that the arrangements for 
the work as a whole were made with no 
great regard for the safety of the workmen, 
and it appears clear that not only was the 
injured man employed as a bellows man 
but he was also permitted from time to time 
during his rest in that work and after he 
had recovered his breath to assist some 
Chinese workers in their work of either 
carrying off the iron moulds or stirring their 
contents. There was some suggestion made 
that a foreman tried to wave him away 
when he embarked upon the piece of work 
which resulted in this unfortunate aceident, 
‘but we are of opinion that this is evidence 
which cannot in any way be credited, and 
we think the employers who did not provide 
so well for the safety of their workmen as 
. they might have done were only too eager to 

‘take the advantage of having unskilled help 
in what they now choose to describe as 
skilled cperations. In cases of this kind it 
“is not for us to criticize the scale of damages 
which is laid down, butit may be useful 
to observe in the interests of. those who 
may receive injuries in the future that 
when negligence anıl a breach of duty are 
proved against the employer, there are 
other remedies which may be found by a 
workman, andin pursuing them a degree 
of compensation may be reached which is 
more commensurate with the actual loss 
and injury involved. It is sufficient tosay 
this appealis dismissed with costs 4 gold 
mohurs. 

Leach, J.—I agree. 

- Dd, Appeal dismissed. 
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LAHORE HIGH COURT 

Civil Revision Petition No. 470 of 1936 

January 8, 1937 
Sxpmp, J. 
GHULAM ALI AND ANOTJER— 
PLAINTIFFS —PaTITIONERS 
VETSUS 
NIAZ ALI AND OTHERS—DEFENDANTI 
' — RESPONDENTS 

Civil Procedure Code (Act V of 1968), 5. 115— 
Punjab Courts Act (VI of 1918, s. 44—Plainiiff 
directed to make up deficiency in court-fee~Revi- 
sion to High Court— Whether competent. 

Where the plaintiff is directed to make up the 
deficiency in court-fee, the order is an interlocutory 
one, and no revision is competent against it to the 
High Court. Firm Lal Chand-Mangal Sen v. Firm 
Behari Lal-Mehr Chand (1) and Nawab v. Duni 
Chand (2), relied on, Lakshmi Narain Raiv. Dip 
Narain Rai (3), Ardeshwar Prasad v. Badami Devi 
(4), Karupanna Thevar v. Angammal (5), Ramsarup 
Das v. Sitaram Das (8) and Dodda Saune Kappa v. 
Sakravva (7), not followed. 

C. R. P. against the order of the Subordi- 
nate Judge, First Class, Sargodha, dated 
May 28, 1936. 

Mr. L. M. Datta, for the Petitioners. 

Mr. R. C. Manchanda, for the Respon- 
dents. 

Judgment.—Thirty-six persons jointly 
brought a suit for a declaration that shamzlat 
which they had broken up had become their 
private property not liable to partition as 
shamilat, and further that this shamilat, 
which had become their property, carried 
with it a proportionate share out of the 
remaining shamilat. The contesting de- 
fendants raised a preliminary objection 
that proper court-fee had not been paid. 
The 36 plaintiffs had valued the suit for 
purposes of jurisdiction at over Rs. 17,000 
but paid a court-fee of only Rs. 20. The 
learned Subordinate Judge ordered that 
they should pay a couri-fee amounting to 
Rs. 1,050 on Ra. 17,323-9 6 the value of the 
suit placed by the plaintiffs for purposes of 
jurisdiction. The trial Judge gave the 
plaintifs until June 29, 1936, todo this. 
On June 26, they applied in this Court for 
revision of the order. 

Mr. R. C. Manchanda for the respundents 
takes the preliminary objection that the 
trial Judge's order was an interlocutory 
one of which no revision lies. See the 
well-known Full Bench ruling Firm Lal 
Chand-Mangal Sen v. Firm Behari Lal- 
Mehr Chand (1) He also relies on Nawab 
v. Duni Chand (2) in which Sir Arthur Reid 
held 

(1) 5 Lab. 288; 84 Ind, Cag, 259; AI R192} Lah. 
425; 6 Lah. L J 558; 1 Lah. Cas. 36 (F B). 

(2) 69 P R 1912; 16 Ind. Cas. 475; 212 P L R 1922; 
202 P W R 1912. 
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“that an order directing a plaintiff to make up 
a deficiency in court-fee by a certain date is not 
open to revision by the Chief Court.” 


Mr. Datta for the petitioners quoted a 
number of rulings, some of them recent, by 
other Courts; but I conceive that I am 
bound to follow the judgments of this Court, 
especially the Full Bench judgment. One 
of the recent cases on which he relied, 
Lakshmi Narain Raiv. Dip Narain Rai (8) 
lays down that the determination of the 
question whether an additional court-fee 
should be paid or not is the termination of a 
definite stage of asuit and settles the con- 
troversy between the parties on the parti- 
cular point and that, therefore, such an 
order is an order deciding a case and can 
be the subject of a revision. This was 
followed in Ardeshwar Prasad v. Badami 
Devi (4). Mr. Datta also quoted Karu- 
panna Thevar y. Angammal (5), which mainly 


relied on practice in the Madras High Court. 


but quoted as authorities Ramsarup Das v. 
Sitaram Das (6) and Dodda Saune Kappa 
v. Sakravva, 36 Ind. Cas, 831 (7). [have look- 
edup Ramsarup Das v. Sitaram Das (6) and 
find that it was there held that the order 
in question directing the plaintiffs to pay 
ad valorem court-fee was an interlocutory 
order and yet the Judges interfered. 

Ihave no doubt but thatan order to pay 
additional court-fee is an interlocutory order. 
The order which led to the petition for 
revision in Firm Lal Chand-Mangal Sen v. 
Firm Behari Lal-Mehr Chand (1) was an 
order by the Munsif deciding that he had 
jurisdiction. This order like many other 
interlocutory orders may be described as an 
order finally terminating a stage in a 
litigation. If this reason were to be 
accepted, it would enable petitions for revi- 
sion to be brought in almost every case, 
quite irrespective of the Statute Law. 
Section 44 of the Punjab Courts Act and 
s. 115 of the Code of Civil Procedure lay 
down that the “High Court may call for the 
record of any case which has been decided” 
in which no appeal lies and interfere in 
celfain cases. Here in thisinstance no case 
has been decided. 


I, therefore, reject this petition for revision 
with costs. 


time to enable the plaintiffs to lodge the ad- 
Ind. Cas. 152; (1933) 


4) A I R1934 Oudh 219 (2); 148 Ina, 
6 RO 459; 11 O W N 617. Oi ieee As 


ey 
(5) A I R 1826 Mad 678; 96 Ind. Cas. 156. 9: | 
aly si M La 07, nd, Cas. 128; 23 L W 
å 932; 7 Ind, Cas, 92; I2 01,4 
(7) 36 Ind. Cas. €31; A IR 1917 Mad. 184, sige 
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ditional court-fee. In my judgment this is 
an application which should properly bave 
been made before the trial Judge. 

D. Petition rejected. 


MADRAS HIGH COURT 
Criminal Revision Case No. 21] and 
Petition No. 198 of 1937 

- August 6, 1937 


Kine, J. 
In re RAMALINGA GOUNDAN— 


PETITIONER 

Criminal trial — Evidence — Defence evidence — 
Rejection of—-Position of prosecution—Arms Act (XI 
of 1878), s. 19 ib) — Miscellaneous collection of arms 
found in house of accused — Accused living in 
different houses—Prosecutton not proving that at the 
time he livedin the house—Plea of articles being 
foisted—Held, case doubtful and that accused should 
be acquitted. 

When defence evidence is rejected, the situation 
simply is as if the evidence had never existed. If 
the defence evidence is believed, it would, of course, 
rebut the prosecution. If it is not believed, the prose- 
cution is left just where it was before the defence 
witnesses were called, 

A miscellaneous collection of arms and ammunition 
was found ina house belonging to the accused. Ex- 
cept the fact that the arms and ammunition were 
found in the petitioner's house, there was really no 
evidence for the prosecution and the case against him 
depended upon the evidence of the discovery in the 
house. The defence was that the contraband property 
must have been foisted into the house by someone of 
his enemies and an attempt was made to prove by 
positive evidence that persons had been seen tamper- 
ing with the roof of the house on the night before 
the property was seized. No witnesses were called 
by the prosecution to prove just at what time the 
petitioner was in residence in this house in view of 
the fact that the accused wasin the habit of staying 
at no less than three houses. The articles found 
were not prima facie the type of articles which 
would be kept by aman who wished to shoot witha 
gun or a revolver without a license most of them being 
quite unserviceable and there was amass of miscel- 
laneous collection of cartridges some of which might 
and some of which could not fit the gun or revolver : 

Held, tnat the property found of itself suggested 
the possibility that the plea of foisting put forward 
might not be altogether unreasonable, and that a 
sufficient element of reasonable doubt was introduced 
to make it possible that the plea might be true so as to 
warrant his acquittal. 


Cr. Rev. from the judgment of the Ses- 
sions Court, Coimbatore Division, in Cri- 
minal Appeal No. 7 of 1937. 

Mr. K. S. Jayarama Aiyar for Mr. R. 
dSadasivan, for the Petitioner. 

Mr. R. N. Aingar, for the Crowne 

Order.—The petitioner has been convic:- 
ed under s. 19 (7), Arms Act, by the Sub- 
Divisional First Class Magistrate, Coim- 
baiore and bis conviction has Leen con- 
brmedcn ajpeal by the learned Sets: ny 


1937 


Judge. The evidence for the prosecution 
shows that on the morning of October 9, 
1936, a miscellaneous collection of arms and 
ammunition was found in a house belong- 
ing to the petitioner at Kuppandam-palayam. 
The petitioner had been arrested on a 
charge of murder in Coimbatore the pre- 
vious evening. Except the fact that the 
arms and ammunition were found in the 
petitioner's house, there is really no evi- 
dence for the prosecution and the case 
against the petitioner depends upon the 
evidence of the discovery in the house, 
whether it is of itself sufficient for a con- 
viction or not. The defence was that the 
contraband property must have been foisted 
into the house by someone of the peti- 
tioner s enemies and an attempt was made 
to prove by positive evidence that persons 
had been seen tampering with the roof of 
the house on the night before the property 
was seized. Both the Courts have unhesi- 
tatingly refused to accept this evidence 
for the defence and I see noreason to differ 
from them. They point out the impossi- 
bility of any attempt having been made 
within so brief an interval to foist a case 
against the petitioner. 

The Courts below, however, appear to have 
laid very much stress upon this failure of 
the defence, to reach another conclusion, 
namely that because the defence put for- 
ward was the tampering with the roof with- 
ina few hours of the discovery of the 
Property, the petitioner must have himself 
lived in the house until very shortly before 
the diszovery, and in fact the Courts below 
seem to me to have proceeded on the assump- 
tion that there can have been no possible 
alternative case between that for the pro- 
- B8ecution and that attempted to be proved 
by the defence. When defence evidence 
of this kind is rejected, the situation 
‘Simply is as if the evidence had never 
existed. If the defence evidence is believed, 
it would, of course, rebut the prosecution. 
If it is not believed, the prosecution is left 
just where it was before the defence wit- 
nesses were called and it cannot be assumed 
for a moment from the evidence let in by 
the defence that there is any admission 
that the petitioner or his family were living 
in the house until the night before or a day 
or two before the discovery of the property. 
The learned Sessions Judge assumes in 
para. 3 of his judgment that the petitioner 
and his wife were in the house a day or two 
previously. - The petitioner does not say 
this in any statement of his own and I have 
found no trace of any possible statement 
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to that effect in the evidence of his wifes 
No witnesses were called by the prosecution 
to prove just at what time the petitioner 
was in residence in this house and the 
omission to adduce this evidence is of some 
importance when itis remembered that the 
petitioner was in the habit of ‘staying at no 
less than three houses. So far as the evi- 
dence goes, it is impossible to be certain 
that this house had not remained untenant- 
ed for along period. Nodoubt the house 
was locked and would normally be locked. 
No doubt a grave suspicion is cast upon 
the owner of the house in a case of this 
kind, but after all the articles found are 
not prima facie the type of articles which 
would be kept by a man who wished to 
shoot with a gun or a revolver without a 
license most of them are quite unservice- 
able and there is a mass of miscellaneous 
collection of cartridges some of which 
might and some of which could not fit the 
gun or revolver. The property found there- 
fore, of itself suggests the possibility that 
the plea of foisting put forward by the 
petitioner in this case may not be alto- 
gether unreasonable. If there had been 
clear evidence that the petitioner had been 
living in this house until within a short 
period before the discovery, I do not think 
I would have been justified in interfering 
with the conviction. But as no attempt 
has been made to prove just when the 
accused was last residing in the house I 
think a sufficient element of reasonable 
doubt is introduced into this case to make 
it possible that the petitioner's plea might 
be true and to warrant his acquittal. I 
accordingly set aside the conviction and 
sentence and direct the petitioner to be 


acquitted and that his bail bonds be 
cancelled. 
A.-D. Conviction set aside. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Appeal No. 268 of 1937 
ALMOND, J. C. AND Mir AHMAD, A, J. G. 
MIR ZAMAN— APPELLANT 
VETSUS 
EMPEROR—-RESPONDENT 

Penal Code (Act XLV of 1880), ss. 300, Excep. 4, 
302, 100—Sudden fight—Accused striking deceased 
with sickle and killing him--Deceased unarmed— 
Accused getting few scratches on back—Ofence— 
Right of self-defence—Burden of proof. 

Where the accused who ina sudden fight strikes 
an unarmed person with a sickle, thereby causing 
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his death, and himself getting a few scratches on 
his back, Excep. 4 of 5. 300, Penal Code, does not 
apply. He cannot plead the right of self-defence, 
his action being cruel and unusual, and he is guilty 
under s. 302. He has no right of private defence, 
also because he had no occasion to apprehend death 
or grievous hurt. Few scratches on his back does 
not give him this right, the burden of proving 
which, being on him. 

Cr. A. from an order of the Additional 
Sessions Judge, Peshawar, dated May 10 
1937. 


Mr. Sultan Mohammad Khan, for the 
Appellant. 

Mr. 5. M. Abbasi, for the Petitioner 
(Abdul Jamil). 

Chowdhury Mohammad Ali, for the 


Orown. 


Mir Ahmad, A. J. C.—There is a build- 
ing in village Khanda (Lahor Police Sta- 
tion in the Mardan District) which is 
partly used as a school and partly as a 
Post Office. There was a dispute between 
two parties over the possession of the 
‘premises and proceedings under s. 145, 
Criminal Procedure Code, were taken. The 
Tahsildar had intimated that he would visit 
the spot on February 25, 1937 in connection 
with the case under s. 145, Criminal Pro- 
cedure Code. Consequently chairs were 
requisitioned to be placed in the verandah 
soas to provide seats for him and the 
parties. Rain setin and the Tahsildar did 
not turn up. In the evening the chairs 
were removed bythe party of Mir Zaman. 
Saiful Rahman, a member of ‘the opposite 
faction, objected to the taking of one chair 
which he said belonged to his maternal 
uncle Khowaja Mohammad. On this, there 
was a0 altercation followed by grappling 
between Mir Zaman and Saiful Rahman. 
Mir Zaman produced a sickle and gave a 
blow to Saiful Rahman in the abdomen. 
Saiful Rahman became seriously injured and 
his dying declaration was recorded by 
one Abdullah Jan. A report was made 
at the Police Station by Nur Mohammad 
the uncle of Saiful Rahman. Another 
dying declaration was written by a Magis- 
trate in hospital and then Saiful Rahman 
died. Mir Zaman was therefore challaned 
and committed to the Court of Session where 
he was tried under s. 302, Indian Penal 
Code. 

The medical evidence showed that Sai- 
ful Rahman’ had a stab wound 117 x 4” 
on the right side of the abdomen. Intes- 
tines were protruding. Small intestines 
had been injured and had caused peritonitis 
and death. Mir Zaman was found by 
the Surgeon to have several scratches on 
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his person. Four scratches were found on 
the hands and front and a few scratches 
were discovered onthe back. The doctor 
was of the opinion that these scratches 
could have been cused in a struggle. Nau- 
shad Khan, Mohammad Iqbal and Azmat 
Khan described the tragedy. They gave the 
version which has already been set out 
above. Naushad Khan admitted that one 
Mohabbat was his brother-in-law and one 
of the daughters of Mohabbat was married 
to Azmat wilness and another to the 
brother of the accused, He also admitted 
that the wife of the brotherof the accused 
did not live with her husband and conse- 
quently Mohabbat and his son-in-law were 
bound over. Mohammad Iqbal did not deny 
that he was a brother of the deceased. 

Nur Mohammad an uncle of the deceased 
arrived on the spot and Saifu] Rahman 
told him that Mir Zaman had stabbed him 
with a sickle. He proved the EF. L R. 
which reproduces the story narrated by 
the prosecution witnesses and in which 
the names of the three persons produced by 
the prosecution have been mentioned as 
eye-witnesses. Abdullah Jan proved the first 
dying declaration. He said that P. W, 
Azmat was the son of his cousin. Gul 
Mohammad Khan, Naib Tahsildar, also 
proved the second dying declaration. 
Roth these dying declarations narrated 


the story given by the  proseculion 
witnesses. 
The accused denied the charge. He 


said that the deceased accompanied by 
Naushad Khan, Azmat Khan and Moham- 
mad Iqbal attacked him and knocked him 
down. He became apprehensive of his life 
and stabbed the deceased in self-defence. 
He did not produce any witnesses. The 
assessors were of opinion that the accused 
was guilty of culpable homicide not. 
amounting to murder. The learned Addi- 
tional Sessions Judge refused to give 4 
right of private defence to the accused 
because in his opinion the few scratches 
which were found on the person of the 
accused showed that the opposite side had 
no weapons with them. But he held that 
Excep. 4 to s. 300, Indian Penal Code, 
applied to the case. His words may 
be reproduced in support of his pro- 
position : 

“As, however, the fight was sudden and as the 
crime was committed in the heat of passion and 
without any premeditation, I consider that the 
accused is entitled to the benefit of Excep, 4 to 
s. 300, Indian Penal Code, especially as the weapon 
with which he committed the crime, was nota recog- 
nized weapon of offence -but was an ordinary 
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agricultural implement in common use by all 
villagers. Had the weapon used by him beena 
dagger, he wonld not have been entitled to the 
benefit of this Exception asin that case it would 
have to beheld that he actedina cruel and an- 
usual manner and took undue advantage over his 
opponent. In the present case he did not deliber- 
ately arm himself with the object of obtaining 
an undue advantage over his opponent but com- 
mitted the crime with an agricultural implement 
aa he happened to have in his hand at the 
The Judge, therefore, convicted the 
accused under s. 304 (1), Indian Penal 
Code, and sentenced him to ten years’ 
rigorous imprisonment. Abdul Jamil, the 
father of the deceased, presented an appli- 
cation to this Court for enhancement of 
sentence. The accused also subsequently 
instituted an appeal against the conviction 
and sentence. Both the appeal and the 
application were admitted in Chambers and 
the accused was given a notice to show cause 
why his sentence should not be enhanced. 
This judgment will cover both the cases. 
It is admitted by the accused that he 
struck the deceased with a sickle, but he 
pleads the exercisee of a right of private 
defence. The onus lay on him to show 
that he had such a right. He did not pro- 
duce evidence to discharge that onus. His 
Counsel did not bring out anything in 
cross-examination of the witnesses for 
prosecution to establish his case. The 
mere fact that the accused bore a few 
scratches on his person, and particularly 
on his back, does not give him the right 
of private defence. They were caused in a 
struggle with the deceased and the evi- 
dence is unequivocal that the deceased 
was unarmed. He had, therefore, no ocea- 
Sion to apprehend death or grievous hurt 
which apprehension alone would give him 
the right of private defence of person. 
Counsel for the accused has put forward 
the plea that the deceased had committed 
criminal trespass and that his client acted 
in defence of his property. There is not 
an tota of evidence in support of this alle- 
gation. It is proved by. the prosecution 
evidence that the deceased was hit in a 
hujra adjoining the school building and 
not in the schoo] itself. As a result we 
do notagree with the learned Counsel that 
the accused had a right of private defence 
of person or property. On the. other hand 
we do not find ourselves in agreement with 
the view taken by the learned Additional 
Sessions Judge. It does not make a differ- 
ence whether a sickle is used or a dagger. 
It is obvious that the accused nged a deadly 
weapon on an unarmed man and this is 
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enough to show that he acted ina cruel 
and unusal manner. Exception 4 tos. 300, 
Indian Penal Code, would, therefore, not 
apply and the accused was guilty under 
s. 302, Indian Penal Code. There is 
no appeal before us on behalf of the 
Crown against the acquittal under s. 302, 
Indian Penal Code. we cannot. there- 
fore, now cunvict underthat section. As a 
result, the appeal of the accused is dis- 
missed. 

Turning to the application for enhance- 
ment of sentence, we think that a case has 
been made out for interference. The 
maximum punishment provided by s. 304 
(1), Indian Penal Oode, is transportation for 
life. The accused had wantonly used the 
sickle on the deceased in a dispute over a 
trifling matter which would perhaps have 
ended amicably if he had not gone to the 
extreme. Such arash act must be visited 
with the maxininm punishment provided 
by law. We therefore accept the petition 
of Abdul Jamil and enhance the sentence 
on the accused to one of transportation 
for life. 

D. FAppeal dismissed. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 761 and 
Petition No. 710 of 1936 
April 5, 1937 


Kine, J. 
K. V. RAMASWAMI NAICK AND ANOTHER 
—PHTITIONERS 
VETSUS 


RANGASWAMI CHETTIAR—Compratnanr 

Criminal trial—Revision—~When lies—Burden of 
proof—efence false — Burden still lies on prosecu- 
tion—Penal Code (Act XLV of 1860), s. 403—Person 
authorised to take and sell cotton of another—Selling 
cotton as such, if misappropriation — Sale money 
not handed over to owner — Action lies in Civil 
Court. 

Normally a Court of Revision will not interfere with 
concurrent findings of fact, but where the Courts 
below have not really approached the case with either 
a clear appreciation of the issues involved, or a clear 
understanding of the principles of criminal law the 
interference is proper. 

A conviction ghould not be based upon the failure - 
of the accused to make good their defence. Even 
if a defence is palpably false, the burden still rests 
upon the prosecution, which must establish beyond 
reasonable doubt that no other alternative than 
ae truth of the prosecution case will explain the 

acts. 

The act ofthe accused selling the cotton belonging 
to another, where he is authorised to so take it. cannot 
amount to misappropriation of the cotton itself within 
the meaning of s. 403, Penal Code, and where after the 
sale of the cotton he refuses to pay the money due to 
the owner, the remedy lies only in Civil Court, 
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C.R, O. from anorder of the Sessions 
Court, Ramnad Division, at Madura, dated 
July 4,1936. | 

Messrs. K. S. Jayaram Iyer and G. 
Gopalaswami, for the Accused (Petitioners). 

The Public Prosecutor, for the Crown. 

Mr. V. Rajagopalachari, for the Oom- 
plainant. 

Order.—Tke petitioners, who are father 
and son, have been convicted by the 
Joint Magistrate of Sivakasi for the dis- 
honest misappropriation of five bandy loads 
of cotton, the property of P. W. No. 1, 
on June 19, 1934 and sentenced to pay a 
fine of Rs. 1,000 each. The conviction and 
sentences have been confirmed on appeal 
by the learned Sessicns Judge of Ramnad. 
The undisputed facts of the case are that 
P. W. No.1 sent the cotton froma gin- 
ning factory at Erichanatham to Virudhuna- 
gar on June 19, that accused No.1 was 
a creditor of P. W. No. Í who came to 
Erichanatham on that day to demand 
payment of his debt, which according to 
himself amounted to Rs. 360, that peti- 
tioner No. l accompanied the bandies to 
Virudhunagar, that at Virudhunagar peti- 
tioner No. 1 sold the cotton to an agent 
of; Volkart Bros.; and that on June 20 peti- 
tioner No, 2 was paid Rs. 1,200 for the 
cotton. 

The points of difference between prose- 
cution and defence are the following: P. 
W. No. 1 says he bought the cotton from 
P. Ws. Nos. 13 and 16 and other sellers: 
petitioner No. l says it was he who sold 
the cotton to P.W. No. 1 and that P. 
W. No. 1 was unable to pay him for it. 
Prosecution Witness No. 1 says that when 
petitioner No. 1 demanded payment of the 
debt he (P. W. No. 1) authorized petitioner 
No. 1 to obtain payment of Rs. 140—which 
alone P. W. No. 1 admitted—from one 
Palani Nadarin Virudhanagar, It was to 
Palani Nadar that the cotton was being 
despatched. Petitioner No. Is case is that 
P. W. No. 1 authorized him.-to‘sell the cotton 
and pay his debt from the sale-proceeds, 
less the charges due toP. W. No. 1 for 
_ ginning. The petitioners were first pro- 
secuted ona charge of cheating. They 
were discharged by Mr. Wood, the then 
Joint Magistrate of Sivakasi. Further en- 
quiry was ordered by the Sessions Judge. 
The judgment of Mr. Corleston, who con- 
Victed the petitioners under s. 403 being 
possibly influenced by the Sessions Judge’s 
order, seems to assume that a case has 
been made out against the petitioners 
which necessitates their conviction, if they 
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cannot rebutit. In paras. 1-3 he states tze 
facts and mentions that he has framed a 
charge. Almost the whole of the rest of 
the judgment is taken up with the criti- 
cism and rejection of the case for the 
defence. In appeal, the learned Sessions 
Judge states the issues briefly in para. 5 
as follows: 

“To succeed, the prosecution must establish that 
the cotton belonged to P. W. No.1, and that the 
appellants had noright to take the sale-proceeds.” 

In para. 6 he holds that the cotton un- 
doubtedly belonged to the complainant. 
In para. 7 he holds that as itis admitted 
that petitioner No. 2 received the money 
for selling the cotton, there is a presump- 
tion against the appellants which they 
must rebut. In’ para. 8 he refuses to 
attach any importance to discrepancies on 
the question whether the petitioners were 
‘put in charge of the cotton or not, be- 
cause of the existence of this presumption; 
finds that the petitioners were not autho- 
rized to sell; and finally holds that even if 
they were so authorized they had no 
instructions or right to ‘keep the whole 
of the proceeds’. 


Now, of course, the essential issues in 
ihis case are issues of fact, and normally 
a Court of Revision will not interfere with 
concurrent findings of fact, but enough 
has been said already to makeit evident 
that the Courts below have not really 
approached this case with either a clear 
appreciation of the issues involved, or a 
clear understanding of the principles of 
criminal law. A conviction should not be 
based upon the failure of the appellants 
to make good their defence. Even if a 
defence is palpably false, the burden stili 
rests upon the prosecution, which must 
establish beyond reasonable doubt that no 
other alternative than the truth of the 
prosecution case will explain the facts. 
Then, to come to the judgment of the 
learned Sessions Judge, para. 5 is clearly 
an inaccurate statement of what is required 
to be proved. The learned Sessions Judge 
seems to have forgotten that the petitioners 
were charged, not with misappropriating 
Rs. 1,200 or any specific sum of money; 
but with misappropriating the cotton 
itself. The prosecution must, therefore, 
prove that the petitioners did misappreo- 
priaie the cotton and did so dishonesty. 
The hypothesis referred to in para. 8 that 
even if the creditor did authorize the 
petitioners to sell the cotton, they cannot. 
have authorized them to keep the whole 
of the proceeds, cuts at the very root of the 
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Prosecution case, based upon this specific 
„charge, for if the creditor authorized the 


petitioners to take charge of and to sell 
the cotton, the act of selling it cannot 
amount to misappropriation. If after sel- 
ling the cotton the petitioners then refused 
to pay money due to the creditor, the 
creditors remedy liesin the Civil Courts. 

In para. 6 the learned Sessions Judge 
finds that the cotton belonged to the com- 
Plainant. That is not disputed. Peti- 
tioners' case is that they sold the cotton 
to P. W. No. 1 who, however, had notyet 
paid them for it. The real issueis whether 
this cotton originally came from the peti- 
fioners or from other sellers. On this point 
neither Ex. D nor the evidence of P. Ws. 
Nos. 13 and 16 isin any way conclusive, 
Nor has there been any clear direction of 
the learned Judge's mind to a decision 
on this point. He assumes (see the end 
of para. 6 and the beginning of para. 7) 
that because the cotton belonged to the 
creditor the story that the creditor had 
bought it from the petitioners and could 
not pay for it must be false—a conclusion 
-~ which by no means follows. 

Even, however, if it were established 
beyond reasonable doubt that this cotton 
never belonged to the petitioners, the 
prosecution must still show that their plea 
that the creditor authorized them to sell 
yt on his behalf is not only not proved 
bus not true. To establish this there is 
only the evidence of P. W. No. 1 himself. 
The evidence of P. W. No. 1 is lengthy. 
Neither of the Courts subjects it to any 
kind of detailed scrutiny. Neither Court 
refers to his demeanour or says explicitly 
that it believes him. He has stated in 
the sworn statementitself that he ‘entrust- 
ed’ the cotton to petitioner No.1; he had 
admitted that he gave no definite instruc- 
tions to the bandy men as to where they 
should take it; he raised no protest what- 
ever when he saw his own cotton in Vol- 
kart’s yard on the 20th with petitioner 
No. l's initials on the bales; and 
he explains this by saying that he 
thougat petitioner No. 1 was a trustworthy 
man and that he could scmehow recover 
the money even though he had been cheat- 
ed. It is impossible, I think, to hold 
on these admissions, that there is not a 
reasonable doubt as to the authorization 
to sell, or that one must believe P. W. 
No. 1 when he says that all petitioner 
No. 1 was authorized to do was to ask 
Palani Nadar for Rs. 150. I am, therefore, 
of opinion that this Oourt is entitled to 
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interfere in revision and that th: pəti- 
tioners should be acquitted and the fine, 
if paid, refunded. 

D. Accused acquitted. 





CALCUTTA HIGH COURT 
Civil Appeal No. 437 of 1935 

March 10, 1937 

S. K. GHose AND PATTERSON, JJ. 

SASTHI CHARAN BISWAS BANIK 
AND OTHERS—APPELLANTS 
VeETSUSs 
GOPAL CHANDRA SAHA AND oranks — 

RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. KAT, rr. 
58, 55, 92—Petition under r. 58, subsequent to sale~ 
Executing Court, if can entertain tt—Objection dis- 
missed for default after sale—Dismissal held without 
jurisdiction—Objector's suit more thana year after 
such dismissal, if barred by Art. 11, Sch. I, Limita- 
tion Act (IX of 1908)—R 55, scope of — R. 92, if 
independent of r. 58—R. 92, applicability of, 

Where a sale has actually taken place the execut- 
ing Court has no jurisdiction to entertain a claim or 
objection filed under r. 58 of O. XXI, Civil Procedure 
Halo Jagannadhan v. Padayya (5), dissented 

om. 

Case-law referred to | 
nthe date of the sale an objection was filed. The 
sale took place on the date to which it was postponed 
and after such sale the objection was dismissed for 
default. The objector fileda suit to establish his 
title to the property attached, more than a year after 
such dismissal of his objection : 

Held, that the suit wasnot barred by Art. 11, 
Limitation Act. 

Order XXI, r. 55, Oivil Procedure Oode, does not 
exhaust the circumstances under which attachment. 
may be removed. That rule merely states that under 
certain circumstances when the decree is satisfied 
the attachment shall be deemed to be withdrawn. 
But there are other circumstances under which the 
attachment may be withdrawn and 1, 60 itself makes 
mention of one such circumstance. 

Order XXI, r. 92, under which a sale is to become 
absolute or be set aside, is independent of a proceed- 
ing under r. 58. The latter refers to attachments of 
all kinds of properties, whether movable or immovy- 
able, whereas the question of a sale becoming absoluto 
arises only in the case of immovable property. 


©. A. from the appellate decree of the 
Sub-Judge, Second Court, Faridpur, dated 
October 1, 1934. 

Messrs. Chandra Sekhar Sen and Mu- 
kunda Behari Mullick, for the Appellants. 

Mr. Satindra Nath Roy Choudhury, for 
the Respondents. 

S. K. Ghose, J.—This is an appeal by 
the plaintiffs from a decision of the Sub- 
ordinute Judge, 2nd Court, Furidpue, 
affirming a decision of the Munsif ut 
Faridpur under the following circumstances, 
The plaintiffs and defendant No. 4 are 
brothers. Defendants Nos. 2 and 3 obtained 
a decree against defendant No.4 and in 
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execution thereof they brought certain pro- 
perties for sale. The sale was fiyed for 
November 20, 1931. On that date the 
plaintiffs filed a petition claiming that they 
had title to those properties to the extent 
of 5-6 share. The sale was postponed to 
November 23, 1931 on which date it was 
held. The plaintiffs’ petition was put up 


for consideration on January 30, 1932. 


But on that date the plaintiffs did not 
appear and the petition was dismissed for 
default. On January 26, 1933 the plain- 
tiffs fled the suit for declaration of title 
and recovery of possession in the Court 
of the same Munsif. On August 8, 1933 
the Munsif returned the plaint for presen- 
tation to proper Court holding that the 
plaint had been under-valued. ‘Thereupon 
on August 17, 1933 the plaint was filed 
before the Munsif of the Sadar Court at 
Faridpur. That Court held that the 
plaintiffs had proved their title to proper- 
ties Nos. 1 and 5 to the extent of 5-6 
share, that the suit was not barred by 
the general law of limitation, but that it 
was: barred under Art. 11, Limitation Act 
as not having been filed within one year 
from the date of the order of dismissal] 
for default, namely January 30, 1932. 
Against that judgment the plaintiffs filed 
an appeal. On the preliminary point the 
learned Judge agreed that the suit was 
barred under Art. 11, Limitation Act. 
Hence this appeal by the plaintiffs. 


It is contended in support of the appeal . 


that Art. 11, Limitation Act, cannot apply 
as the order of dismissal for default which 
was passed on January 30, 1932 was not 
an order under the Code of Civil Proce- 
dure because the sale had already been 
held and the Munsif had no jurisdiction 
to make an order of that nature upon an 
application filed under the provisions of 
O. XXI, r. 98, Civil Procedure Code and 
therefore the provisions of r. 63 have no 
application. It is contended for the other 
side that, even if that be the case, the 
application had been filed before the sale 
was actually held and therefore at atime 
when admittedly the Munsif had jurisdic- 
tion and all that he has done is to dismiss 
the application. This argument, however 
does not help, because the application has 
actually been dismissed for default. But 
if it is conceded that at that time the 
jurisdiction of the executing Court had 
ceased by reason of the sale having 
actually taken place, then it was unneces- 
sary for the gpplicant to prosecute his 
application and so the application could 
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not be dismissed for default. All that the 
Munsif could say was that he could no 
longer entertain the application. There- 
fore the muterial question is whether the 
order of dismissal for default which was 
made on January 30, 1932 was an order 
without jurisdiction. This turns upon the 
question whether the claim filed under 
O. XXI, r. 58, may be investigated after the 
sale has actually been held. 


It seems to us, having regard to the 
relevant provisions, that the stage at 
which a claim is to be preferred under 
O. XXI, r. 58 is intended to be a stage 
before thesale has actually been held and 
the attachment is pending. It is open to 
the Court under sub-r. (2), r. 58 to post- 
pone the sale pending investigation of the 
claim. The fact that the words used are 
that the Court may postpone the sale and 
not must postpone the sale are not neces- 
sarily inconsistent with the conclusion 
that the investigation should not be made 
after the sale has been held. It only 
means that the Oourt may postpone the 
sale if it thinks necessary and such post- 
ponement may not be necessary if the 
Court can dispose of the claim before the 
sa'e is actually held. Moreover, the con- 
clusion that follows, where the Court is 
satisfied that the claim should be granted, 
is under r. 60 that the Court shall make 
an order releasing the property from 
attachment. Where the sale has actually 
been held, this cannot be done without 
setting aside the sale. Obviously an auc- 
tion-purchaser cannot be a party to the 
investigation of a claim filed under s. 58 
but if the sale has to be set aside, notice 
has to be given to all persons affected 
thereby and the auction-purshaser is entitled 
to an order for repayment of his purchase 
money on such terms as the Court may 
direct against any person to whom it has 
been paid: see ry. 93. The fact that the 
claimant has certain remedies under rr. 99 
and 100 does not affect the present 
question, because these are proceedings 
arising after the sale had actually taken 
place and quite independent of a claim 
tiled under r. 58. Therefore it seems to 
us that where a sale has actually taken 
place the executing Court has no jurisdic- 
tion to entertain a claim or objection filed 
under r. 58. The matter is not one of 
first impression. In Gopal Chandra 
Mukherji v. Notobar Kundu (l) it was 
held that the Court acted in excess of 


(1) 16 C W N 1029; 15 Ind, Cas. 59. 
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its authority in allowing a claim petition 


preferred under O. KAI, 1. 58, after the’ 


property attached was sold. The same 
view was taken by B. B. Ghose, J. in 
Kali Charan Ghose v. Rani Sarojini Debi 
(2). This view was followed by the Patna 
High Court in Puhupdet Kuar v. Ram- 
charitar Barhi (3) and also by the Rangoon 
High Court in Maung Po Pe v. Maung 
Kwa (4), 

In the case Jagannadhan v. Padayya 
(5) a Single Judge of the Madras High 
Court dissented from all these rulings and 
took a different view for reasons which, 
however, do not commend themselves to us. 
Some of the grounds I have already men- 
tioned, It may also be added that O. KAT, 
T. 55 in our opinion does not exhaust the 
circumstances under which attachment 
may be removed. That rule merely states 
that under certain circumstances when the 
decree is satisfied the attachment shall be 
deemed to be withdrawn. But there are 
other circumstances under which the 
attachment may be withdrawn and r. 60 
itself makes mention of one such circum- 
stance. It may be added that on behalf 
of the respondents a point was sought to 
be made onthe ground that the sale was 


not confirmed until a much later date, and ' 


it was contended that the sale was no 
sale at all until it had become absolute. 
Under s. 65 of the Ocde the purchasers’ 
title would vest as from the date of sale 
and O. XXI, r. 92, under which a sale is 
to become absolute or be set aside, is inde- 
pendent of a proceeding under r.58 The 
latter, moreover, refers to attuchments of 
all kinds of properties, whether movable 
Or immovable, whereas the question of 
a sale becoming .absolute arises only in 
_ the case of immovable property. It muy 
also be pointed out that the Subordinate 
Judge was not correct in saying that 
“the attached property was sold in execu- 
tion conditionally before the disposal of 
the claim petition”. The order on January 
14, 1932 was that confirmation be stayed 
pending disposal of the claim case. 

We hold, therefore, that the order of 
dismissal for default passed on January 
30, 1932 was without jurisdiction and 
consequently limitation under Art. 11, 


3 87 Ind. Cas. 168; AIR 1926 Cal. 468. 
(3) AIR 1924 Pat. 78; 74 Ind. Cas. 87; 4 P LT 


044, 
Ta 5R 751; 107 Ind. Cas, 161; A IR 1928 Rang. 


(5) 55 M 251; 134 Ind. Cas. 809; A I R1931 Mad. 
182; 61M LJ 884; 34 LW 385; Ind. Ral. (1931) Mad. 
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Limitation Acet does not run from that 
date. It has also been found that the suit 
is not barred by the general law of limita- 
tion. Therefore the judgment appealed 
against must be reversed and the suit must 
be remanded to the trial Court for con- 
sideration on the merits. It will be open 
to that Court ta consider whether further 
court-fees should be paid and the plaintiffs 
should be given an opportunity to amend 
their plaint, if necessary. It has been 
pointed out to us that as regards the 
claim to properfies Nos. 3, 4 and 6 the 
trial Court has already held that they bee 
long to defendant No. 4 alone and the 
plaintiffs have no right. This finding can- 
not be challenged now and must not be re- 
agitated at the fresh trial on remand. 
The question for trial will be only with 


regard to properties Nos. land 5. [here 
will be no order as to costs in this 
Court. Future costs will abide the 
result. 

Patterson, J.—I agree. 

D. Appeal allowed. 


Ab an NA KA narar ma 


RANGOON HIGH COURT 
Civil Revision Application No. 378 of 
1936 


March 19, 1937 
Rosgrts, C. J. AND Sparg@o, J. 
MAUNG BA KYAW AND ANOTHER— 
APPLIOANTS 
versus 
U TOK—Opposire Party 

Execution—Property of judgment-debtor sold— 
Possession delivered without obstruction—Subsequent 
obstruction by  judgment-debtor—Fresh order for 
delivery, if proper—Remedy of purchaser. 

An order for delivery of possession was obtained 
after the sale of, judgment-debtor’s property in exe- 
cution. The Bailiff gave the possession effectively 
without obstruction. But the judgment-debtor sub- 
sequently obstructed the purchaser and the Oourt 
made afresh order for delivery of possession : 

Held, that the case must be deemed to have been 
closed once the effective delivery of possession waa 
given. The Court could not issue a fresh order for 
delivery, the purchaser's only remedy being by a 
suit. The order of the Court, therefore, being with- 
out jurisdiction could be set aside in revision, 

O. R App. from an order of the District 
Court, Mandalay, dated August 3, 1936, 

Mr. K. C. Sanyal, for the Applicanis. 

Mr. A. N. Basu, for the Opposite Party. 

Roberts, C. J—This is an application 
for revision brought in respect of a judg- 
ment of the learned District Judge of 
Mandalay arising out of execution pro- 
ceedings, the facts being that there were 
two debtors, Maung Thaw and Maung 
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Hein, and half the land belonging to them 
was sold, and one U Tok, the present re- 
spondent, bought the half interest of the 
judgmentrdebtor Maung Thaw on May 12, 
1935. The judgment-debtor Maung Thaw 
was married to Ma Twe, one of the pre- 
sent appellants, and aceurdingly U Tok 
applied for and obtained partition of the 
land, his judgment-debtor’s property, so 
as to get his half interest and there can 
be now no suggestion that anything was 
improperly done in those partition pro- 
ceedings. He then obtained an order for 
delivery of possession, and on Febru- 
ary 27, he went down with the Bailiff to his 
land and was put in possession in the pre- 
sence of Tamokse, headman, and two other 
lugyis and with the accompaniment cf 
beat of gong. In my opinion,. that proce- 
dure was the only way in wnich he could 
be given possession in the absence of 
the judgmeni-debtor or anyone claiming 
through him, and that it was an effective 
possession can be gleaned from a perusal 
of the diary order of February 29, 1936 
wherein it is said “Delivery order returned 
duly executed”. It appears thereupon 
that the case must have been deemed to 
be closed. 

It is true that there is some authority 
in Madras and Patna decisions, into the 
nature of which we need not now fully 
examine, for supposing that a fresh delivery 
order can be granted in certain cases 
where in the actual putting of a purchaser 
info possession such obstruction is offered 
as to render it doubtful whether this act 
has been accomplished. But in this case 
possession was given without any obstruc- 
tion, but when on a subsequent occasion 
(in April) U Tok went down to the land 
he found the judgment-debtor and his son 
were there and they threatened him with 
force, and on another cccasion again he 
went down there and was threatened by 
the judgment-debtor'’s wife and her tenant 
Maung Ba Kyaw, the present appsilants. 
We think that in these circumstances hav- 
ing once been given effective delivery of 
possession by the Bailliff, his only remedy 
was to file a suit but instead of doing that 
he went and got what purports to be a 
fresh delivery order out of which the some- 
what prolonged proceedingsthavs arisen. 

We have come to the conclusion that 
there has been no ground shown upon 
which the learned UVistrict Judge could 
issue a fresh. delivery order, or series 


of fresh delievery orders, in these circum- - 


stances, and, therefore, looking at s. 115, 
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Givil Procedure Code, we think that there 
was an exercise of jurisdiction with mate- 
rial irregularity or perhaps, put more pro- 
perly, an exercise of jurisdiction not vested 
in the Court by law at all. This being so, 
although with some reluctance, we feel 
constrained to quash the order of the 
learned District Judge and to leave the 
respondent to such remedy ashe may be 
advised to pursue. Costs four gold mohurs. 

Spargo, J.—I agree 

D. Order guashed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 

Civil Revision Application No. 7 cf 1932 

. September 18 1936 
Davis, J. CO. AND Merata, A. J.C. 
HARHBAGWANDAS—APPLICcANT 
l versus 
Firma or SAHJOOMAL CHANGOMAL— 
OPPONENTS : 

Provincial Small Cause Courts Act (IX of 1887), 8. 23 
— Finding of fact—Revision, when lies. 

Judicial Commissioner's Court will interfere in 
revision on questions of fact when it appears 
clearly from the record that the finding of the 
Court on questions of fact is perverse and cannot 
besupported by the evidence. Rupchand v. Minhomal 
Hardasmal (1), explained and followed. 

Quaere— Whether cross-objections lie in a revision 
application ? a 

Appeal against the decree passed by the 
Judge, Small Cause Court, Sukkur, dated 
December 1, 1931. 

Mr. Shrikishindas H. Lulla, the 
Applicant. 

Mr. Dipchand, Chandumal for the On- 
ponents. 


for 


Davis, J.C.—This is an appiicaticn n 
revision against a judgment of the Judge 
exercising Small Cause Oourt jurisdiction 
at Sukkur, in which he decreed the suit 
of the plaintiffs for Rs. 300 being rent for 
six months at Rs.50 a month. His judg- 
ment is attacked in revision on the grounds 
that instead of finding that Rs. 50 a 
month was due, he should have found that 
Rs. 70 a month was due. It is urged by 
the learned Advocate for the applicant 
that this Court should interfere in revision 
because the finding of the learned Judge 
is not according to law, and in support 
of his arguments on this point he has 
referred usto a judgment of this Court 
in Rupchand v. Minhomal Hardasmal (1), 
wherein the learned Judicial Commissioner 
has given aruling to the effect that the 
power of this Court in revision in such 

() 8S L R 164, 
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. cases is not Jimited to questions of law 
alone, that we will interfere on questions 
of fact if we are satisfied that injustice 
has been dcne. The learned Judge says : 
“The cardinal principle adopted is that a High 
Gourt should only interfere to remedy injustice. 
No doubt, as an ordinary rule, a finding of fact 
by a Small Cause Oourt Judge should not be 
interfered with; but there is, 
justification for saying that it should never be 
interfered with. In my opinion, Lhe present decree 
cannot be said to be one ‘according to law’, if it 1s 
based on a finding which is clearly opposed to 
the evidence, at any rate, in a case like this 
where the appreciation of evidence depends, not 
on a mere conflict of testimony between certain 
witnesses, whose demeanour the Judge had an 
oppertunity of observing, and whose evidence he 
is, therefore, in a better position to appreciate 
than a revisional Qourt, but almost entirely on the 
proper inferences to be drawn from a proved or 
admitted states of facts. The inferencer from the 
documentary evidence in this case are so dea 
against the statement of the plaintiff, and his 
evidence was otherwise so unsatisfactory, that the 
Judge was not legally justified in relying on_his 
uncorroborated assertions regarding the first three 
items of the butter in suit not being the same 
as that for which the set-off of Rs. 62-2-0 was 
allowed in the Quetta suit, or the oral testimony 
of himself and his witnesses as to the 4th item 
of butter. It is to my mind a cage where the 
finding clearly results in injustice to the defendant, 
and in which there are substantial grounds forthe 
interference of the Court with the finding. Asa 
somewhat similar case, I may refer to Turner 
v. Jagmohan Singh (2), where it is remarked; 
The learned Advocate for the respondent in the 
course of his argument submitted that we should 
not in revision lightly disturb a finding of fact of 
. the lower Court. We are at one with him in this. 
But the evidence given for the defence in this 
case is not controverted, and, if accepted, as it has 
been by the Court below, furnished a complete 
answer to the suit... T7. 
“But we confess, after having listened 
i> the earnest arguments of the learned 
Advocate that we cannot accept his con- 
clusion that the case now before us is on 
all fours with the case he has cited, for 
ihis appears to us to be a case where the 
Judge was justified upon the evidence 
in coming to the conclusion at which he 
had arrived. We do not differ from the 
judgment of the learned Judicial Commis- 
sioner in Rupchand v.Minhomal Hardasmal 
(1), to which we have referred, and we 
think we are not misinterpreting the judg- 
ment of the learned Judge when we say that 
in effect that judgment is that this Court 
will interfere in revision on questions of fact 
when it appears clearly from the record that 
the finding of the Court on questions of 
fact is perverse and cannot be supported 
by the evidence. But we do not think 
here it can be said that this finding is a 
perverse finding. 


(2) 27 A 531 at p. 537; A W N 1905, 77; 2A L J 297. 


HARBHAGWANDAS V. BAHJOOMAL CHANGOMAL (SIND) 


in my opinion, no. 


se 


£07 


The question at issue really is a very 
Simple one, and that is, whether an agree- 
ment was made for the reduction of rent 
from Rs. 70 to Rs. 50 as is contended for 
by the opponent. Mr. Lulla’s argument 
is that the fact that it is contended and 
indeed found proved that this agreement 
whereby the rent was reduced was made 
about the time of the termination of the 
written agreement which provided fer 
the payment of rent for four months, 
is in itself evidence of the falsity 
of the case of the defendant, for there- 
after for a period of some nine months 
upto January 1931 rentat Rs. 70 a month 
was paid, and this would never have been 
paid if the agreement for the payment of 
rent at Rs. 50 had been made at the time 
the defendant saidit had been made and 
at the time the learned Judge has found 
that it was made. But we think that 
many reasonable explanations could be 
offered forthe continued payment of the 
rent of Rs. 70 for some months after the 
agreement whereby it was reduced, and 
that some of these reasons could have 
been ascertained if the plaintiff, instead 
of being absent from the witness-box, had 
been present so that he might have been 
questioned, or if any questions on this 
point had been put to the defendant by 
the learned Advocate of the plaintiff. On 
the contrary, this particular aspect of the 
case was not stressed, nor was it in detail, 
explored, and we can cnly in the cir- 
cumstances of this case come to the con- 
clusion that it was not stressed nor was it 
explored because it was not in the interests 
of the plaintiff to do so. We cannot, 
therefore, come tothe conclusion that the 
finding of the learned Judge on the facts 
was perverse. For these reasons we will 
not interfere and we dismiss the revisicn 
application with costs. 


Cross-objections have been filed on behalf 
of the opponents in this case, and Mr. Lulla 
for the applicants raised the objection 
that in a revision application cross-objec- 
tions will not lie. As Mr. Dipchand does 
not press the cross-objections it is not 
necessary for us to deal with this matter 
at length. We refer only to the cage of 
Gurditta v. Dheru (3), in which it was 
held that the respondents in a revision 
petition have no right to file cross-objec- 
tions. As against this is the judgment of 
the Madras High Court in Pattammal v. 


ng 14 Ind. Oas. 562; 150 PW R 1912; 160 PL R 
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Krishnaswami Iyer (4), in which the learned 
Judge held that though r. 22 of O. Kul, 
Civil Procedure Code, does not extend to 
revision applications, yet the High Conrt’s 
pewers of revision muy be exercised of 
-its own motion and when the necessary 
parties are already before the Court, it 
may entertain questions raised by the 


respondents and deal with them as 
it thinks fit. This judgment is 
presumably based upon the cardinal 


principle that in revision it is the purpose 
of the High Court to remedy injustice, 
but in this case before us it is not neces- 
sary for us further to consider.this ques- 
tion of ercss-objections in revision. 

We, therefore, reject this revision applica- 
tion with costs. We reject the cross- 
- objections. There will be no order as to 
costs, if any, on the cross-objections. 


D. Order accordingly. 
' (4) AI R 1928 Mad, 794; 112 Ind, Cas, 231. 


_ LAHORE HIGH COURT 
First Civil Appeal No. 325 of 1936 

June 15; 1937 

DALIP SINGH AND SKEMP, JJ. 

Musammat KANWAL SHRI-— DEFENDANT 
—APPBLLANT 
VETSUS 
BABU LAL-—PLAINTI Fe AND ANOTHER 

DeFENDANT—RESPONDENTS 

Appeal — Appeal against preliminary decree in 
forma pauperis — Application for permission to sue 
dismissed as time-barred on April 30, 1936—Applica- 
tionto extend time for paying court-fees filed on 
same day—Application granted on June 12, 1936— 
Time extended up to June 29,1936 — Court-fees duly paid 
—Order of June 12, 1936, held hid impliedly found 
that there was appeal and that order was binding on 
parties — Transfer of Property Act (IV of 1%82), 
s. 53— Debtor to several creditors gifting away pro- 
perty but still dealing with it as if it belonged to him 
-Mortgage of itin favour of one of creditors—Gift 
held either fictitious or entendedio defeat creditors— 
Mortgage—Equitable mortgage--If can be created in 
Delhi. 

In a mortgage suit a preliminary decree was passed 
in favour of the mortgagee. The morigagor judgment- 
debtor appealed in forma pauperis to the High Court. 
On April 30, 1936, her application to appeal in forma 
pauperis was dismissed as barred by time. On the 
same day, she applied under s. 191, O. VII, r. 1l and 
s. 107, Civil Procedure Code, for extending time for 
paying court-fee on the memorandum of appeal filed 
along with the application toappealin forme 
pauperis. On June 1?, 1936, a Division Bench per- 
mitted her to pay court-fee and printing tiee by June 
29, 1936, otherwise the appeal was tostand dismissed, 
The court-fee was duly paid. A preliminary objec- 
tion was taken that, in the circumstances, the appeal 
was barred by time, because at the date of the order 
extending time there was no appeal before the Court 
atall but only an unstamped piece of paper, the 
memorandum of appeal ; therefore, no time could be 
extended and that anyhow the appeal remained barred 
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by time even if the Court passed an order extending 
time } 

. Held, that the order of the Division Bench of June 
12, 1936 impliedly held that there was an appeal and 
that time should be extended up to June 29, 1936. 
This order was not ex parte and, therefore, bound the 
parties 

A debtor who was indebted to several creditors 
gifted away his property toa third person. Even 
after this he dealt with the property as if it belonged 


“to him and few months after he mortgaged the pro- 


perty to one of his creditors : 

Held, thatthe only inference was that either the 
gift was wholly fictitious or that it was intended to 
defeat or delay the creditors generally and to defraud 
the mortgagee in particular. 

An equitable mortgage can be created in the Pro- 
vince of Delhi. Ralli Brothers v. Punjab National 
Bank, Lid. (1), followed. 


F.O. A. from the decree of the Senior 
Sub-Judge, Delhi, dated April 11, 1935. 

Messrs. Dev Raj Sawhney, R. L. Anand:I, 
and Muhammad Alam, for the Appellant. 

Messrs. Shamair Chand and Parkash 
Chand, for the Respondents. 

Dalip Singh, J.—The plaintiff in this 
case brought a suit on the basis of an 
equitable mortgage by deposit of title 
deeds on November 24, 1922. A short 
pedigree-table 

Jamna Das=Musammat Gaindo 


Rajindar Kumar==Kanwal Shri 


will show the relationship between thede- 
fendants: One Jamna Das, who was the 
owner of this property, married Musammat 
Gaindo. He adopted a son Rajindar Kumar 
who died during the pendency of the suit. 
and who was married to one Kanwal Shri. 
Various defences were taken, but the trial 
Court held that there had been an equitable 
mortgage as “alleged by the plaintif in 
his favour by Jamna Das and that the 
amount claimed by the plaintiff was due 
under the said equitable mortgage and, 
therefore, it passed a preliminary mortgage 
decree in favour of the plaintiff. Kanwal 
Shri appealed in form2 pauperis to this. 
Court. On April 30, 1936, her application 
to appeal in forma pauperis was dismissed 
as barred by time. On the same day, she ap- 
plied under s. 151, O. VII, r. 1L and s. 107, 
Civil Procedure Code, for extending time. 
for paying court-fee on the memorandum of 
appeal fled along with the application to 
appeal in forma pauperis. On June 12, 
1936, a Division Bench of this Court per- 
mitted her to pay court-fee and printing - 
fee by June 29, 1935, otherwise the appeal 
would stand dismissed. The court-fee was ` 
duly paid. 

A preliminary objection has been taken 
that in the circumstances, the appeal is 
barred by time, because at the date of the 
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order extending time there was no appeal 
before this Court at all but only an un- 
stamped piece of paper, the memorandum 
of appeal; therefore, no time could be 
exiended and that anyhow the appeal re- 
mained barred by time even if the Court 
passes an order extending time. This pre- 
liminary objection was overruled on the 
short ground that the orderof the Division 
Bench of June 12, 1936, impliedly held that 
there was an appeal and that time should 
be extended up to June 29, 1636. This 
order was not ex parte and, therefore, 
binds the parties. 

Turning now to the merits, the first point 
argued before us by the learned Counsel 
for the appellant was that there was no 
sufficient proof of an equitable mortgage at 
all. I have no hesitation in holding im 
agreement with the trial Court that the 
evidence of P. W. No. 2, the plaintiff him- 
self together with P. W. No. 3, the plaint- 
if’s munim, corroborated by the evidence 
of P. W. No. l and P. W. No. 4, who appear 
to be disinterested and by the production 
of the title-deeds by the plaintiff and fur- 
ther corroborated by the fact that Jamna 
Das was indebted to the plaintiff at the 
time, sufficiently proves the factum of the 
deposit of title-deeds by way of equitable 
mortgage. 

It was next contended that even if the 
factum was proved, there could be no 
equitable mortgage in the Province of 
Delhi. On this point there isa Division 
Bench ruling reported as Ralli Brothers v. 
Punjab National Bank, Ltd. (1), I have 
again no hesitation in agreeing with all 
respect with that ruling and holding that 
there is no force in the contention of the 
learned Counsel. 

The third point contended was that there 
was a gift on June 18, 1922, by Jamna Das 
in favour of his adopted son Rajindar 
Kumar and, therefore, on November 24, 
1922, Jamna Das had no title to convey to 
the present plaintiff and hence the mortgage 
was bad. As regards this point, the plaintiff 
pleaded that the gift in favour of Rajindar 
Kumar wasa sham transaction and in any 
case was fraudulent, intended to defeat and 
delay creditors and in particular to defraud 
the present transferee. Here again I have 
no hesitation in holdingin agreement with 
the trial Court that this transaction was 
either a wholly fictitious transaction or thal 
it was intended to defeat and delay credi- 
tors in general and to defraud the present 


` (l) 11 Lah. 564; 129 Ind. Cas. 2i; A I R1930 Lab. 
920; 31 P L R934; Ind. Rul. (1931) Lah, 101. 
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transferee in particular. Itis proved that 
Jamna Das was indebted to the plaintiff and 
to other persons atthe time of the alleged 
gift to Rajindar Kumar. It is further prov- 
ed that thereafter he dealt with the property 
as if it were his own. It is also proved that. 
in November, that is, within five months of 
the gift, he deposited the title-deeds of the 
property with the present plaintiff. In these 
circumstances, it seems to me that the 
only inference to be drawn is that, as held 
by the trial Court, either this transaction 
was wholly fictitious or that it was intended 
to defeat and delay creditors and in par- 
ticular to defraud the present alienee. 
Hence the transaction is liable to be set 
aside or considered void at the instance of 
the present ahenee. 

The last point urged by the learned 
Counsel was that there was no proof that 
a certain sum owed by Jamna Das to the 
plaintiff, for which interest was being 
charged atten annas per cent. per mensem, 
was transferred to another account on 
which interest was charged at one rupee 
per mensem with tte authority of Jamna 
Das. Thereis the sworn evidence of the 
plaintiff taat this was done at the instance 
of Jamna Das. There is nothing improba- 
blein that evidence and as remarked by the 
trial Court the question of the amount due 
was not seriously disputed before it. I 
would, therefore, agree with the trial Court 
in holding that the amount due on the 
mortgage is also sufficiently proved. I 
would, therefore, dismiss the appeal with 
costs. 

Skemp, J.—I agree. 

D. , Appeal dismissed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1496 of 1934 
August 23, 1937 
SULAIMAN, C. J. 

DEB SINGH— DEFENDAN T— 
APPELLANT 


VETSUS 
THAGU SAH—PLAINTIFF AND OTHERS— 
DEEENDANTS— RESPONDENTS 

Pre-empiton—Co-sharer—He must be resident in 
kn nika. having cow-shed for cattle, is no resi- 

ent. 

To claim pre-emption, a person must be resident 
co-sharer in the village. A persun cannot be said to 
be aresident c)-sharer if he has got no residential 
house of his own where he ordinarily resides. but 
has got a mere cow-shed for keeping cattle and for 
servants to look afterthem. His ordinary residence 
being in another village, he must be deemed to be 
a resident of that village and not of the villuge where 
he has a cow-shed. 
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S. O. A. from the decision ofthe District 
Judge, Kumaun, dated September 10, 
1934. 

Mr. M. L. Aagrwala, for the Appellant. 

Mr. R. C. Ghatak, for the Respondents. 

Judgment.—This is a defendant's ap- 
peal arising out of a suit for pre-emption 
in respect of properties sold in Garhwal. 
The plaintiff is admittedly a resident co 
sharer in the village in which the prop- 
erty is situated. The defendant certainly 
resides in the neighbouring village. Some. 
lime ago he purchased a share in the 
Village in question, but in the sale-deed 
there was no mention of any transfer of a 
cow-shed or otber building. His case has 
been that he possesses a cow-shed in the 
village in question where his cattle and 
servants and sometimes himself live. The 
learned District Judge is doubtful whether 
a cow-shed exists at all. In any case, he 
has come tothe conclusion thatthe pos- 
session of a cow-shed in this village where 
his cattle and servants may live would not 
be a sufficient residence of the defendant, 
I agree with this view. A person cannot 
be said to hea resident co-sharer if he has 
got no residential house of his own where 
he ordinarily resides, but has got a mere 
cow-shed for keeping cattle and for ser- 
vants to look after them. His ordinary 
residence being in another village, he must 
be deemed to be a resident of that village 
and not of the village where he has a 
cow-shed. The next question is whether 
the plaintiff who is a resident co-sharer 
can have preference over the defendant 
who is a non-resident co-sharer. Mr. Sto- 
well in his Manual of the Land Tenures of 
the Kumaun Division, in Chap. 2, s. 8 p. 51 
(Edn, 1928) has noted: 


“The first requisite, therefore, to entitle a man 
to claim pre-emption is that he should be a co-sharer, 
and a resident co-sharer, of the village. 


He has further noted “A non-resident 
Corsharer also has no right of pre-emp- 
tion.” This opinion is based on the Garh- 
wal village memorandum as well as on the 
ruling in Gajadhar Juyal v. Jora, decided 
by the Commissioner in 1902. Farther 
reliance was Placed on an entry in the 
wajib-ul-arz of another village which has 
been taken to be typical example. It is 
not necessary to take that into account, as 
Mr. Stowell’s book has in the past been 
accepted asa good record of the existence 
of the custom mentioned. I accordingly 
= dismiss this appeal with costs. 


D, Appeal dismissed. 
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i LAHORE HIGH COURT 

Execution Second Appeal No, 1016 of 1936 
January 15, 1937 


SKEMP, J. l 
KESAR SINGH—APPELLANT 


VETSUS 
_, KARAM CHAND —ResPoNpENT 

| Civil Procedure Code (Act V of 1908), s, 58— 
Such detention’, in proviso, meaning of —Judgment- 
debtor not in civil prison at time of decree-holder's 
Omission to pay subsistence allowance—S. 58, tf ap- 

plies—Civil prison, if includes Court-house. ; 
„The words ‘such detention’ in proviso (1) s. 58, 
Civil _Procedure Code, refers to and means 
detention in the civil prison; so also does 
‘detention under this ~ section’ in  gub-s. (2), 
Where at the time of the decree-holder’s omission to 
pay subsistence allowance, the judgment-debtor was 
not detained in the civil prison, the section does not 
apply. The term ‘civil prison’ means the civil jail 
and not a Court-house and any reasoning whereby 
detention ina Court-house. can be regarded ag 
an extension of detention in the civil prison is 
wrong. Kanshi Ram v, Kanshiram Mitter Sen (1) 
referred to, f 


Ex.. A. from an order of the Senior 
Sub-Judge, Sargodha, dated June 17, 1936. 

Mr. Roop Chand, for the Appellant. 

Mr. Krishen Swaroop, for the Respond- 
ent, | 

dJudgment.—The facts leading to the 
present execution appeal are as follows : 
The judgment-debtor was committed to the 
civil prison in execution uf a decree on 
November 9, 1935. On December 22, 1935, 
his release pending appeal was ordered by 
the Appellate Court. The decree-holder 
then withdrew the balance of the subsist. 
ence allowance which he had provided for 
the judgment-debtor in the civil prison. 
The judgment-debtor’s appeal was rejected 
on March 11, 1936 and he was forthwith 
taken into custody again. The Nazir kept 
him at the Court until 4-20 that afternoon 
when he reported that no subsistence allow- 
ance had been deposited as required by 
law. The decree-holder was not presen‘ 
personally; his Pleader was sent for ana 
stated that he had no funds. The judgmente 
debtor was then released and ordered to 
appear before the lower Court on March 23, 
1936. He then pleaded. that he could not 
be rearrested by virtue of sub-s. (2), s. 58, 
Civil Procedure Code. The lower Courts, 
relying on Kanshi Ram v. Kanshiram Miiter 
Sen (1), repelled this contention. The 
judgment-debtor has come here on second 
appeal. The lower Appellate Court wrote 
an excellent judgment holding that proviso 
(1), 8. 58, Civil Procedure Code, did not 
apply. Section 58 begins : 


(1) A IR 1929 Lab. 361; 118 Ind. Cas, 531; Ind. 
Rul. (1929) Lah. 787. - 


~ 
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“Every person detained in the civil prison in exe- 
cution of a decree shall be so detained,” 
Proviso (1) is: 
“He shall be released from euch detention before the 
expiration of the said period.......(7v) on the omission 


by the person, on whose application he has been so 
detained, to pay subsistence allowance.” 

Sub-s. (2) under which he now comes 
15 . | 

“A judgment-debtor released from detention under 
this section.. se... shall not be liable to be re-arrested 
under the decree in execution of which he was detain- 
ed in the civil prison.” 


It is clear that ‘such detention’ in proviso 
(1) refers to and means detention in the 
civil prison; so also does ‘detention under 
this section’ in sub-s. (2). At the time of 
the decree-holder’s omissicn to pay subsist- 
ence allowance he was not detained in the 
‘civil prison’ and therefore the section does 
not apply. Ihave no doubt that the term 
civil prison means the civil jail and not a 
Court-house and that any reasoning where- 
by detention in a Courthouse could be 
regarded as an extension of detention in 
the civil prison is wrong. ‘Priscn’ is not 
defined in the Civil Procedure Code. It is 
detined in the Oxford Dictionary as ori- 
ginally ;- 

“The condition of being kept in captivity or con- 
finement; forcible deprivation of personal liberty; 
hence, a place in which such confinement. is ensured; 
epecially such a place properly arranged and equip- 
ped for the reception of persons who by legal process 
are committed to it for safe custody while awaiting 
trial or:for punishment; a jail,” 
further, “with ‘a’ or ‘the’, referring more 
distinctly to a material structure’. A 
similar conclusion was come to by Dalip 
Singh, J. in Kanshi Ram v. Kanshiram 
Mitter Sen (1), although the reasoning is 
not quite the same. The appellant’s Coun- 
sel relied on rulings under the Code of 
1882 which were also quoted before the 
learned Senior Subordinate Judge. Sec- 
tion 58, sub-s. (2) is worded differently from 
the final paragraph in the corresponding 
s. 840 of the Code of 1882, and, in my opinion, 
those rulings are obsolete. I, therefore, 
reject this appeal with costs and hold that 
ihe judgment debtor is not exempt from 
being committed to the civil prison to 
undergo the remainder of the term of six 
months’ imprisonment. 


Ne [Appeal dismissed, 


PRIMBAK V. COMR. Of INCOME-TAx (NAG.) 


511 
NAGPUR HIGH COURT 
Miscellaneous Civil Case No. 20-B of 1935 
August 16, 1937 
PURANIK, J. 
TRIMBAK—APppLicant 
VETSUS 
Tus COMMISSIONER or INCOME-TAX, 
CENTRAL anp UNITED PROVINCES 

LUCKNOW — RESPONDENT 

Income Tax Act (XI of 1922 as amended), ss. 66, 
33— Reference against order of Commission under 
s. 23, when maintainable—Amendment, if applies to 
pending action. 

Under the new amendment of s. 66 of the Income 
Tax Act no reference lies against an order of the In- 
come-tax Commissioner under s. 33 unless the order is 
one which involves an enhancement of the assessment 
or is otherwise such as is prejudicial to the assessees 
but if the Income-tax Commissionersimply maintains 
the decision of the Assistant Commissioner and the 
assessment made by him, it cannot be said that 
the order of the Commissioner of Income-tax js 
such as is prejudicial to the assesses, 
Venkatachalam Chettiar v. Commissioner of Income- 
Tax, Madras (1), and Central India Spinning, 
Weaving & Manufacturing Co, v. Commissioner 
of Income Taz (2), followed. 

All pending cases will 
Act as amended. 


Application for a writ of mandamus 
under s. 66 (3) of the Indian Income Tax 
Act, arising out of Reference Case No. 35 
of 1934-35 decided by the Commissioner of 
Income-tax, Central and United Provinces 
dated February 13, 1935. i 

Mr. M. R. Bobde with him Mr. V.K. 
Rajwade, for the Applicant. 

Mr. D. N. Chaudhari, R. B., for the Non- 
Applicant. . 

Order.—This isan application for issue 
of a writ of mandamus against the Com- 
missioner of Income-tax under s. 66 (3) of 
the Income Tax Act. 

The applicant was assessed to Income- 
tax by the Income tax Officer, Khamgaon, 
by an order unders. 23(3) of the Income 
Tax Act dated February 19, 1934 for the 
assessment year 1933-34. An appeal was 
then preferre to the Assistant Commis- 
sioner, Amraoti, but it was dismissed by 
order dated October 11, 1934. The Gom- 
missioner of Income-tax was requested to 
revise this order but he declined to revise _ 
vide his order dated December 12, 1934, 
Thereafter the applicant applied to the 
Commissioner cf Iucome-tax under s. 66 (2) 
accompanied by a fee of Rs. 100 requiring 
him to refer to the High Court to the 
questions of law arising out of the aforegaid 
order but the Commissioner of Income-tax 
refused to state the case by order dated 
February 13, 1935. The applicant feeling 
himself aggrieved by this decision of the 
Oommissioner of Income-tax has preferred 


be governed by the 
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this application for issue of “a writ of 
mandamus against the Oommissioner of 
Income-tax. 

A preliminary objection was raised at 
the hearing that this application is not 
tenable. It is contended that under the 
new amendment of s. 66 of the Income Tax 
Act no reference lies against an order of 
the Income-tax Commissioner under s. 33 
unless the order is one which involves 
_an enhancement of the assessment cr is 
otherwise such as is prejudicial to the 
assessee, but if the Income-tax Gommis- 
sioner simply maintains the decision cf 
the Assistant Commissioner and the assess- 
ment made by him, it cannot be said that 
the order of the Commissioner of Income- 
tax is such as is prejudicial to the assessee. 
This was the view taken in Venkatachalam 
Chettiar v. Commissioner of Income Tax, 
Madras (1), and has been followed by a 
‘Division Bench of this High Court in 
Miscellaneous Judicial Oase No. 89 of 1935, 
Central India Spinning, Weaving & Manu- 
facturing Co. v. Commissioner of Income 
Tax (2). Counsel for the assessee replying 
to this objection argued that it was not 
proper to urge that when he applied to 
the Commissioner of Income tax under 
s. 66 (2) for making a reierence he was 
applying for an order of reference 
arising out of the order of the Commissioner 
of Income-tax. It was argued that it 
could not be presumed that the applicant 
was making an untenable application if 
under the proviso to s. 66 (2) as amended 
no application for reference could be made. 
If the Income-tax Commissioner has only 
maintained the order of Assistant Com- 
missioner of  Income-tax it was not 
proper to say that the application 
that was made was against the order of 
the Commissioner of Income: tax. Counsel 
for the applicant wants me to hold that 
the ‘application was one against the order 
of the Assistant Commissioner of Income- 
tax and that the same has been refused. 
He, therefore, maintains that his applica- 
tion is tenable and that the writ should be 
issued against the Commissioner of Income- 
tax. The argument of the Counsel for the 
applicant thoughingenious, has nosubstance. 
In the application to the Income-tax Com- 
missioner he has very Clearly stated that 
he was applying for reference after the 


(1) 58 M 367; 156 Ind Cas. 64; 68M L J 227; 41 LW 
329; A I R 1935 Mad, 372; (1935) M W N 576;7 RM 


634, 
(2) 171 Ind. Cas. 797; A I R 1937 Nag. 154; 10 RN 
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decision by the Commissioner.of Income- 
tax on December 12, 1934. He also stated 
therein that he received the intimation of 
that order on or about December 20, 1934. 
This application for reference was filed 
before the Commissioner of Income-tax on 
February 5, 1935. Itis idle to argue that 
was an application against the order of 
the Assistant OCommissi mer of Income-tax. 
Under the Income Tax Act an application 
for reference has to be filed within 60 
days of the date on which the assessee is 
Served with a notice of an order under 
8. 3l or s.32 or of an order under s., 38 
enhancing an assessment or otherwise pre- 
jadicial to him. The application before 
the Commissioner of Income-tax was filed 
not within 60 days of the service of a 
notice of order under s. 31 or s. 32 but with- 
in (0 days of the service of notice of an 
order under s. 33. The Commissioner of 
Income-tax rejected that application point- 
ing out that no reference lay inasmuch 
as his order did not enhance the assess- 
ment and was not such as was otherwise © 
prejudicial to the assessee. In the applica- 
tion for writof mandamus in this Court 
it has been very clearly stated in the 
application that the Commissioner of 
Income-tax dismissed the application for 
review by order dated December 12, 1934 
and thereupon the applicant made an 
application to the Commissioner of Income- 
tax under s. 66 (2) requiring him to refer 
to the High Court the questions of Jaw 
arising out of the aforesatd order and 
decision. Nothing could be clearer than 
this statement of the assessee that his 
application for reference to the Commis: 
sioner of Income-tax as one arising out 
of the order of the Commissioner himself 
and not from the order of the Assistant 
Oommissioner of Income-tax asis argued 
before me. 3 

It is not disputed before me that if his 
application was against the order of the 
Commissioner of Income-tax it is not 
tenable, but it was tried to be argued 
that as the Income-tax case was pending 
at the time when the amendment permitting 
application for reference against the orders 
of Income-tax Commissioner in certain 
cases was introduced the amendment should 
not govern the case of the present assessee 
but his case should be govérned by the 
Act as it was before the amendment was 
inserted in it: This does not in any way 
make the position of the assessee better. 
Under the old Act inno case a reference 
arose from an order under s. 33 of the 
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Act. Reference could be made only against 
the order of the Assistant Commissioner 
- of Incomertax. The assessee’s Counsel 
wants me to hold that as the old Act 
applied his application must be treated 
as one from the order of the Assistant 
Oommissioner of Income-tax. I am clearly 
of opinion that when the application was 
made the amendment had already come 
into force, it being an amendment of the 
year 1933 and it was only in view of that 
amendment that the application before 
the Oommissioner . of Income-tax for 
reference was made. All pending cases 
will be governed by the Act as amended. 
The assessee had failed to make any 
application for reference from the order 
of the Assistant Commissioner of Income- 
| tax within the stipulated period, and I 
do not find throughout proceedings any 
reference whatsoever to the order of the 
Assistant Commissioner of Income-tax from 
which a reference was sought. The 
argument ‘of the respondent, therefore, 
regarding the maintainability of the ap- 
plication is not sound and cannot be 
accepted. j 

As Ihave already stated, the assessee’s 
Counsel before me did not try to maintain 
that the view taken in Venkatachalam v. 
Commissioner of Income-tax, Madras (1) 
and followed in Miscellaneous Judicial 
Case No, 89 of 1935 by a Divisional Beuch 
of this Court was in any way wrong. It 
was not also argued before me that the 
order of the Income-tax Commissioner 
though cne maintaining the order of the 
Assistant Commissioner of Income-tax was 
such as should be treated as otherwise 
prejudicial to the interests of the assessee. 
In fact noattempt was made for main- 
taining the application as one arising out 
of the order of the Commissioner of Income- 
tax, though it purports to be one as arising 
out of that order. The preliminary objec- 
tion, therefore, prevails and the applica- 
tion is dismissed. The applicant will pay 
the non-applicant’s costs Rs. 75, 

In the view I have taken of the case I 
do not propose to go into the merits of 
the application that is before me, 


N. Application dismissed, 
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PATNA HIGH COURT | 
Civil Revision Petition No. 224 of 1937 
August 19, 1937 
ROWLAND, J. E 
RAMKHELAWAN SINGH—Darenpant 
——PETITIONER 
VETSUS 
GANGA PROSAD—PLAINTIFRE— 
Opposite PARTY 
Civil Procedure Code (Act V of 1908), O. XXXII, 
rr. 12-14, O. VII, r, 9, O. VI, r. 1—0. XXXII, rr. 
12-14, ¿f can be applied to minor defendant—Minor 
defendant, if can be Mec acts of guardian at Jitem 
—- Applicability of O. VIII, r. 9 and O. VI,r. 7 to 
minors—Guardian ad litem filing written statement—~ 
Minor attaining majority during litigation—If can 
file another written statement so as to repudiate one 
filed by guardian ad litem. 
Under O. XXXII, rr. 12-14, Civil Procedure Code, a 
plaintiff or applicant, on attaining majority, is given 


_by the statute an option to abandon the suit or to pro- 


ceed with it, but similar liberty to ratify or to repudiate 
the act of his guardian on his behalf are not given 
toa defendant. It is not difficult to think of reasons 
why the plaintiff suing through a next friend is put 
in a different position from a defendant against whom 
a suit is brought through a guardian ad litem. The 
next friend of aminor plaintiff, unless he happens to 
be a certificated guardian under the Guardians and 
Wards Act or the Oourt of Wards Act, takes upon 
himself the responsibility of instituting a suit in the 
name and for the benefit of the minor. But a guar- 
dian ad litem for a minor defendant is a person ap- 
pointed to act as such by the Court. | 

Except for the special provisions in O. XXXII, 
rr. 12-14, which really govern the relations between. 
a minor had bis next friend, and the redress which the 
former can get from the latter in case he has reckless- 
ly embarked on a wasteful litigation, the Oode does 
not make any difference between minors and others 
so far as the general rules of pleadings are concerned. 
O. VIIL r. and O. VI, r. 7, apply to minors and do 
not cease to apply toa minor merely because during 
the pendency of the suit he comes of age, and where 
he comes of age during pendency of litigation, he 
cannot claim to file another written statement so as to 
supersede one filedby his guardian ad litem. Ven. 
kataswamt Naidu v. Uppilipalayam Vamana Vilasa 
Nidhi, Ltd, (3), relied on. 


0. R. P. against the order of the Munsif, 
First Court, Arrah, dated April 3, 1937. 

Messrs. Mahabir Prasad and Tarkeshwar 
Nath, for the Petitioner. 

Mr. D. N. Varma, 
Party.’ 

Order.—The petitioner is the defendant 
in money suit. At the time of its institu- 
tion, he wasa minor and his mother was 
appointed as guardian ad litem. She ap- 
peared and acted as sach and liled a written 
statement on his behalf. When the suit 
was nearly ready for hearing, the defend- 


for the Opposite 


ant ‘attained majority and informed the 


Court of the fact. The Court premitted 
kim to appear and defend the suit as major. 
Tie then tendered a fresh written statement 
on February 3, 1937, apparently intended to 


- §14 
supersede the wiitten statement filed by his 
guardian as far back as January 3, 1936. 
The Court declined to accept this written 
statement at that late stage. About six weeks 
later the defendant followed it up with a 
petition asserting that the previous written 
statement was a forgery got up by dis- 
missed servants of the defendant. The 
Court rejected this version thinking that if 
it had been the fact the defendant would 
have disclosed it at the time of filing his 
fresh written statement. 

In revision itis contended that a minor 
defendant on attaining majority is entitled 
as of right to amend any pleading that may 
have been pub in on his behalf. Mr. 
Mahabir Prasad for the petitioner has refer- 
red to O. XXXII, rr. 12-14, Civil Procedure 
- Code, and pointed out that a plaintiff or 
applicant, on attaining majority, is given 
by the statute an option to abandon the 
suit orto proceed with it, and he says it 
would be anomalous if some similar liberty 
to ratify or to repudiate the act of his 
guardian on his behalf were not given toa 
defendant. Now itis not difficult to think 
of reasons why the plaintiff suing through a 
next friend is put in a different position 
from a defendant against whom a suit is 
brought through a guardian ad litem. The 
_ next friend of a minor plaintiff, unless he 
happens to be a certificated guardian under 
the Guardians and Wards Act or the Court 
of Wards Act, takes upon himself the res- 
ponsibility of instituting a suit in the 
name and for the benefit of the minor.. But 
a guardian ad litem for a minor defendant 
is a person appointed to act as such by the 
Court. Therefore, Mr. Mahabir Prasad’s 
argument of the supposed anomaly does not 
impress me. 


Then reference was madeto English cases 
and text books. But what is there said has 
reference to a different procedure from that 
followed in India, In England, it is an 
established rule that an intant is not bound 
by decree of a Court of Equity but must 
have a reasonable time after he comes of 
age to show cause against it: Hingham v, 
Napier (1). The procedure appears to be 
based on the legal fiction that a decree 
obtained against a minor ig a decree 
obtained against an absent person. There- 
fore, when he is capable of appearing and 
pleading his own cause, he is to be given 
an opportunity of moving to have the decree 
set aside and the case re-heard. In con- 
formity with this rule it was held in Kelsall 


(1) (1727) 4 Bro, P O 340; 2 E R 230, 
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v, Kelsall (2) that where a decree has been: - 
made against an infant defendant, the 
general rule is that such defendant on 
coming of age has the privilege of putt- — 
ing in a new answer stating .a different 
case and going into evidence in support 
of that case. The Lord Chancellor found 
this privilege to exist on the basis of old 
practice and precedent, The Lord Chan-. | 
cellor said : 

“I know it to be the opinion of some eminent 
practitioners that the right does not exist, and that 
they have been in the habit of advising parties 
appearing for infants to proceed as if no such 


+ 


privilege existed. It may further be safely said 
that, if. it does exist, no privilege can be more 
fit to be taken away; for it is at once hurtful - 
to others and in the majority of cases wouid 
prove, if resorted to, injurious to the infants 
themselves.” 

In India we have to see what rules have 
been laid down by the Code of Civil I’rcce- 
dure. Butthe observations [ have quoted 
from Kelsall v. Kelsall (2; are enough to 
indicate that if the privilege claimed for 
the infant in this case is not found to have 
any basis or ground in the Statute, itis not ' 
a privilege of a nature that one would be 


' anxious to create in favour of minors on 


general principles of equity and good con- 
science. Nowit seems to me that except 
for the special provisions in O. XXXII, 
rr. 12-14, which really govern the relations 
between a Minor and his next friend, and 
the -redress which the former can get from. 
the latter in case he has recklessly embark- 
ed ona wasteful litigation, the Code does 
not make any difference between minors 
and others so far as the general rules of 
pleadings are concerned. A minor must be . 
properly represented by a guardian and if 
there be no representation, the decree may 
be void or voidable. But if the minor is 
properly represented, then all proceedings 
in the suit are as good and as: binding on 
the minor as if he had been a major and the 
proceedings taken in his presence. Now 
the Code has laid down rules regarding the 
pleadings both generally and with special 
reference to the plaintiff and defendant res- 
pectively. Order VIII, r. 1, provides for 
the presentation ofa written statement of 
the defence by the defendant and questions 
of fact which are to be raised as issues are 
specifically to be pleaded (O. VIII, r. 2) and 
allegations in the plaint which are denied 
must be denied specifically and not generally 
or evasively (rr. 3 and 4), and soon. Rule 9 
says that: | 

“No pleading subsequent to the written statement 
of a defendant other than by way of defence to 


(2) (1834) 2 My. & K 409; 39 E R’ 1000, 
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a set-off shall be presented except by the leave of 
the Qourt and upon such terms as the Court thinks 
fit but the Court may at any time require a written 
statement or additional written statement from 
any of the parties and fix a time for presenting the 
same.” 


In other cases it would appear that O. VI, 
r. 7, applies : 

“No pleading shall, except by way of amendment, 
raise any new ground of claim or contain any allega- 
tion of fact inconsistent with the previous pleadings 
of the party pleading the same.” 

. In my opinion these provisions of the Code 
apply to minors and do not cease to apply to 
a minor merely because during the pendency 
of the suit he comes of age. I am fortified in 
this opinion by the decision in Venkataswami 
Naidu v. Uppilipalayam Vamana Vilasa 
Nidhi, Ltd. (3) where Walsh, J., said : 

“In India we are governed by the Civil Procedure 
Code and if this has not made special rules in the 
esse of minor defendants, it seems tome that they 
all fall under the general provisions O. VHI, r. 9, 
in the matter of putting in additional written 
statements. Under O. VIII, r.9, suchan additional 
written statement otherwise than by way of defence 
to a set-off shall only be presented by leave of the 
Court and on such terms as the Court thinks fit. 
Consequently the refusal of the Court to grant 
permission, except in the one instance named, which 
does not apply to the present case, would not be 
& matter with which this Gourt could interfere in 
revision.” : | o 

The application fails and is dismissed 
with costs. Hearing-fee two gold mohurs. 

D, Application dismissed. 

(3) A I R 1935 Mad, 117; 153 Ind. Cas. 453; 68 M L J 

155; (1934) M W N 1386; 7 R M 355; 41 L W 640. 





OUDH CHIEF COURT 


- Civil Revision Application No. 132 of 1935 


November 1, 1937 
Srivastava, O. J. AND HAMILTON, J. 
AMBIKA PRASAD—AppLicant 
versus 


AJODHIA PRASAD—Opposita Party 

U. P. Temporary Regulation of Execution Act 
{XXIV of 1934), s3. 6, 7—Maximum period of thirty 
days for deposit of 25 per cent. of amount due under 
decree, means thiry days from date of order and not 
from date of application under s.6—Time, if can be 
enlarged—Limits of —Civil Procedure Code (Act V of 
1908), 3. 148. l 

The maximum period of thirty days which can be 
allowed by the Court under s. 7 ofthe U. P. Temporary 
Regulation of Execution Act for payment of the 25 
per cent. of the amount due under the decree, means 
thirty days from the date of the order, and not thirty 
days from the date of the application under s. 6. It 


- is conceivable that the application itself may not be 


put up before the Court and no order under s. 7 
might be passed until afterthe expiry of thirty days 


from the date of the application. Even ordinarily it. 


can seldom be possible for an order under 3.7 to be 
pai on the very day on which the application is 

ed, Therefore if the period of thirty days is 
calculated from the date of the application, it would 
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ordinarily be impossible to allow the maximum 
period in any case in which the order is not passed 
on thedate of the making of the application. The 
context in which the words ‘not exceeding thirty 
days" have been used also supports the same inter- 
pretation. 

Under s. 148 of the Code of Civil Procedure and 
also inthe exercise of its inherent powers the Court 
has jurisdiction to enlarge the period fixed by it by 
a Ti but the enlargement cannot extend beyond 

ays. 

O R. App. against the order of the Munsif 
of Purwa at Unao, dated November 19, 
1935, 

Mr. S. C. Dass for Mr. S. N. Roy, for the 
Applicant. 

Messrs. K. P. Misra and S. P. Asthana, 
for the Opposite Party. l l 

Judgment.—This is an application in 
revision against an order dated November 
19, 1935, of the learned Munsif of Purwa 
at Unao. 

The facis which have given rise to this 
application are that on October 12, 1935, 
one Musammat Moona made an application 
under s.6 of the U. P. Temporary Regula- 
tion of Execution Act (XXIV of 1934). 
On Octoker 14, 1935, the Munsif ordered 
Musammat Moona to deposit twenty-five 
per cent. of the decretal amount within 25 
days from that day, and the application 
was ordered to be put up on November 12, 
1935. The Court being closed on November 
12,on account of Shab-i-barat, the case 
was taken up on November 13 at about 
lla.M. in the absence of Musammat 
Moona. The application under s. 6 was 
dismissed, as the decretal amount had not 
been deposited, and consequently the sale 
was confirmed. About ten minutes after 
the passing of the said order Musammat 
Moona came to Court with the money, but 
nothing more appears to have been done 
that day. Thereafter Musammat Moona 
made an application on November 14, 
and three more applications on Novem- 
ber 18, 1935. The main object of these 
applications was to have the confirmation 
of sale set aside and the time for deposit- 
ing money under s.6 of the Act (XXIV of 
1934), extended. The learned Munsif dis- 
missed all the four applications by his 
order dated November 19, 1935. Musammat 
Moona being dead, the present application 
for revision has been made by her rever- 
sioner against the last-mentioned order of 
the Munsif ; 

Section 7 of the Act (XXIV of 1934) is 
as follows : 

“Any person making an application under s. 6 
shall pay into Oourt to the credit of the 


decree-holder either on the date of the appli- 
cation or on ‘some other date within & period 
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to be fixed by the Court and not exceeding 
thirty days asum equivalent to 25 per cant. of the 
amount dueunder the decree if the decree is for 


payment of money or, under the preliminary 
decree, if the decree is a final decree for sale.” 


We are clearly of opinion that the maxi- 
mum period of thirty days which can be 
allowed by the Court for payment of the 25 
per cent. of the amount due under the dec- 
ree means thirty days from the date of the 
order, and not thirty daysfromthe date of 
the application. It is conceivable that the 
application itself may not be put up before 
the Court and no order under s. 7 might be 
- passed until after the expiry of thirty days 
from the date of the application. Even 
ordinarily it can seldom be possible for an 
order under s.7 to be passed on the very 
day on which the application is filed. 
Therefore, if the period of thirty days ia 
calculated from the date of the application 
it would ordinarily be impossible to allow 
the maximum period in any case in which 
the order is not passed on the date of the 
making of the application. The contest in 
which the words “not exceeding thirty days" 
have been used also supports the same in- 
terpretation. Thus we have no doubt that 
the learned Munsif had in this case juris- 
diction to allow the judgment- -debtor 
Musammat Moona to pay the one-fourth 
amount of the decree within a period not 
exceeding thirty days from October 14, 
1935, on which date the order was passed. 
This period of thirty days was to elapse 
on November 13, 1935, but as a matter of 
fact, he allowed her a period of only 25 
days which expired on November 8, 

We are further of opinion that under, 
s. 148 of the Code of Civil Procedure and 
also in the exercise ofits inherent powers 
the Court had jurisdiction to enlarge the 
pericd of 25 days fixed by it by its order 
of October 14, but the enlargement could 
not extend beyond November 18. 

The learned Munsif has remarked that 
he took up the case on November 13, 
at ILA. M, asthe decree-holder said that 
he was suffering from fever. He has 
also observed that it appeared to him 
afterwards that the decree-holder deceived 
him by telling a lie. There is nothing in 
his order to show the grounds on which he 
formed this opinion. In another part of 
his order he has also remarked that the ap- 
plication of the judgment-debtor would 
have been dismissed on November 13, 1935, 
even if she had keen present on that 
day because the money had not been de- 
posited by her as ordered. This remark 
may be based either on the ground that 
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he had no jurisdiction to extend the time 
from November 8, to November 13, 
or on the ground that even though he had 
jurisdiction, he would not have been pre- 
pared to exercise his discretion in favour 
of enlarging the time. It is well possible, 
as contended by the applicant, that the 
learned Munsif laboured under the imp- 
ression that no extension could be granted. 
The learned Counsel forthe decree-holder 
opposite party has also contended that no 
question of extension did arise, as no ap- 
plication for enlargement of time was 
made by Musammat Moona on November 
13, 1935, wken she appearedin Court with 
the money. Taking all the circumstances 
ofthe case into consideration we_ think 
that in the interesis of justice if would be 
proper for the matter to be decided afresh 
by the learned Munsif. 

We accordingly set aside the order of the 
lower Court and send the case back to 
that Court for being decided afresh in the 
light of the remarks made hy us above. 

Costs here and hitherto will abide the 
result. 

D. Order set astde. 


wv ____T a a aaa 


PATNA HIGH COURT 
Civil Appeal No. 114 of 1933 
April 8, 1937 
ROWLAND, d. 
BALKRISHNA DAS—Drrenpant— 
APPELLANT 
VETSUS f 
SHYAM SUNDER MANDAL AND OTHERS— 


PLAINTIFFS—RESPONDENTS. 

Easement—Hasement of necessity—How and when 
arises—Inconvenience arising on its denial to party 
claiming it, whether sufficient to establish iè. 

To establish an easement of necessity it is not 
sufficient to show that if the easement is denied, the 
party claiming it will be put to inconvenience, 
An easement of necessity arises when immovable 
property is transferred by one person to another. 
lt arises in favour of the transferee ofa property 
if the easement is necessary for enjoying the subject 
of the transfer, i. e., when the property cannot be 
used at all without exercising it. An easement of 
necessity doesnot arise where it is merely necessary 
to the reasonable enjoyment of the property. It must 
have been a necessity existing at the time of the trans- 
fer of the property. Daroga Lal v, Devi Lal (1), 
relied on, Nasiruddin v. Deokali (2), referred to. 


C. A. from the appellate decree of the 
Additional Sub-Judge, Cuttack, dated 
May 31, 1933. ; 

Messrs. H. P, Bhagat and B. N. Dutta, 
for the Appellant. . 
Mr. S. C. Chatterji, for the Respondents. 

Judgment.—This appeal arises out of a 
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suit brought io declare a right of easement 
in favour of the plaintiffs as owners of a 
house and bari in village Jaganathpur. 
The right claimed is a right of way as an 
easement over an adjacent plot on the east 
and north bearing No. 121 and shown in 
the Record of Rights as a rasta or pathway, 
the property of the defendant. The house 
and bart of the plaintiffs are accessible 
from a road on the west side as well as 
from the disputed land on the east. The 
Munsif dismissed the suit following the 
entries in the Record of Rights, that is to 
say in the provincial record prepared in 
1898 the plot in question was shown as a 
pathway of the defendant, no right of 
way over it being entered in favour of any 
person. Inthe revision record of 1911 it 
was similarly entered. In the current 
record of 1930 it was entered as a path- 
way inthe property of the defendant, but 
in the remarks column a note was made 
that five named persons had a right of 
way over it. These are neighbours. But 
no such right was noted in favour of the 
plaiotiffs, hence his suit. It is alleged 
that after the Record of Rights was pre- 
pared, the defendant closed a passage or 
exit leading from the plaintiff's bari to 
the disputed rasta. 

The Subordinate Judge who heard the 
appeal of the plaintiffs has allowed it, 
finding that the plaintiffs were entitled to 
the easement claimed as an easement of 
_ necessity. He considers that this easement 
is necessary to the plaintiffs for two pur- 
poses, one being for access because failing 
‘use of this pathway, the plaintiffs would 
have to go round another and a longer 
way to get to another road on the east ; 
secondly, that it was necessary for the 
Plaintifis to have the use of this path 
because the fence and ridge which he 
erected on the north and east of his bari 
require to be repaired from time to time 
and this repair needs to be » from 
outside and from inside, that is to say, it 
cannot be effectively done without going 
on the disputed path. The third ground 
given by the learned Subordinate Judge 
for decreeing the suit is that the plaintiffs 
have been using this path since 1887. 
The reasoning of the Subordinate Judge on 
the first two points, I regret to say betrays 
ignorance of what is an easement of neces- 
sity. To establish an easement of neces- 
sity it is not sufficient to show that if the 
easement is denied, the party claiming 
it will be put to inconvenience. The 
Basements Act (V of 1882), though not 
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in force in this province, furnishes a guide 
to what is meant by an easement of 
necessity in s. 13. It is clear in the first 
place that an easement of necessity arises 
when immovable property is transferred 
by one person to another. It arises in 
favour of the transferee of a property if 
the easement is necessary for enjoying the 
subject of the transfer. If this is what is 
an easement of necessity means, (and 
there is no doubt that the Easements Act 
was intended io express or consolidate 
rather than create new principles of law) 
the necessity set up must have been a 
necessity existing at the time of the trans- 
fer of the property. Therefore, when the 
Subordinate Judge argues that the repair 
of the plaintiff's fence was a necessity and 
that the plaintiffs were entitled to an 
easement of necessity for the purpose of 
repairing this fence, his view is entirely 
erroneous. It was at the plaintiffs’ choice 
to erect a fencein any part of their pro- 
perty in which they chose to erect it and 
they could be quite well have placed their 
fence a few feet back from the extreme 
boundary of their property in order that 
they may be able to get to the other side 
of the fence without stepping beyond their 
own land. Therefore, the fact that the plaint- 
iffs require to go outside their fence in order to 
repair it cannot make the easement claimed 
as easement of necessity. 


“Then as regards the requiremen: ~f the 
plaintiffs to use the path, the Subordinate 
Judge has found that the path was ir 
existence at the time of the transfer uf the 
property to the plaintiff's predecessor. 
But it has not been found that this path 
was then or has ever been the only way 
by which the plaintiffs could obtain access 
to their property. As pointed out in Daroga 
Lal v. Devi Lal, 48 Ind. Cas, 670 (1), ib is 
well settled that an easement of necessity 
can only arise when the properiy cannot 
be used at all and not where it is merely 
necessary to the reasonable enjoyment of 
the property. If it had been impossible 
for the plaintiffs to have any access to and 
egress from their own property in any 
Other direction than through the disputed 
path, then they might have claimed effective- 
ly an easement of necessity. But this is 
no such case and they cannot claim an 
easement of necessity merely because by 
the denial of the right of way now claimed 
they are put to some inconvenience by 
having to leave their house bya longer 


(1) 48 Ind, Oas. 670; AIR 1918 Pat. 327. 
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and more circutous route if they wish to 
proceed in an easterly direction, The judg- 
ment of the Subordinate Judge so far as 
16 proceeds on the view that the plaintiffs 
are entitled toan easement of necessity is, 
therefore, based on an incorrect idea of 
law, and the Subordinate Judge would have 
been well advised to take note that the 
legal advisers of the plaintiffs themselves 
had not in the plaint set up any such case 
as an easement of necessity. Bat for the 
respondents it is said that the Subordinate 
Judge, at any rate, has held in definite 
‘terms that the plaintiffs and their pre- 
decessors have been enjoying the use of 
this pathway ever since the transfer of the 
property to them in the year 1887, and this, 
it is contended, is a sufficient finding to 
support the decree passed by the Sub- 
ordinate Judge which should, therefore, be 
maintained even though some observations 
in the course of the judgment are not 
justified. But the Subordinate Judge, 
though finding that the plaintifis have been 
enjoying a right has not come to a finding 
of all the elements necessary for the 
establishment of a right of easement within 
the terms of s. 26, Limitation Act. A 
right of easement becomes absolute when 
the alleged right of way 

“has been peaceably and openly enjoyed by any 
person claiming title thereto as an eagement and 
as of „Tight without interruption and for twenty 
years, 

As pointed out in Nasiruddin v. Deokali 
(2) there is a difference between the 
conditions in India and in England which 
has a distinct bearing on the presumption 
to be drawn in cases where a path has 
been used habitually and for a considerable 
period by a person whose right to use it as 
an easement is in dispute. As his Lord- 


ship the Chief Justice there pointed out: 

“In English Law the exercise of a right of way 
and similar positive easements for a prolonged 
period gives rise to the presumption that such 
exercise was ‘of right’, that is to say, it is pre- 
sumed that the right of passage was exercised 
without any permission express or implied on the 
part of the owner of the servient tenement..... 

Accordingly it is to be presumed that if the owner 
of the dominant tenement has for a long period 
passed over the servient tenement that he did it 
from the beginning with a claim of right, for it is 
unlikely that if he had not sucha right that the 
owner of the servient tenement would have allowed 
nim to pass. In India, however, and it may be in 
other countries where such views of the exclusiveness 
of landed property do not prevail, a mere period 
of long user will not give rise to the presumption, 
It is customary for the owner of a piece of waste 
land not to raise any objection to the passage of 
strangers over such land..... 

(2) AI R1929 Pat. 124; 115 Jnd. Cas. 884; Ind. 
Rul. (1929) Pat. 260, 
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It follows that he who claims such a right 
by reason of long user must plead and establish 
as a fact that he has exercised his user under a 
claim of right..... 

‘The circumstances of Indian life do not give rise 
to the presumption of a claim of right by mere long 
user.” 

That being so, the decision of the Sub- 
ordinate Judge must be set aside and the 
appeal must be remanded to him to be 
heard again. If he finds that the right 
of way has in fact been used by the 
plaintifis, he will have to determine the 
further questions indicated above as neces- 
sary to be decided in order to establish a 
right of easement within the meaning of 
s. 26, Limitation Act. Costs will abide the 
result. 

D. Case remanded, 


CALCUTTA HIGH COURT 
Civil Appeal No. 2 of 1937 
` April 21, 1937 


GUHA; J i 
DHARANIDHAR SARDAR——APPELLANT 


versus 
SURJA KANTA ROY CHOWDHURY-~ 
RESPONDENT 

Court-fee—Appeal—Appeal presented to District 
Judge—Appeal transferred to High Court on appli- 
cation by party—Court-fee payable. 

Where the presentation ofthe appeal to the Oourt 
of the District Judge was in accordance with law, 
but by act of the party concerned sanctioned by 
rs High Oourt, it was transferred to the High 

ours ; 

Held, that the appeal must in the circumstances 
by operation of law be taken to have been present- 
ed to the High Court and the court-fee payable was 
the fee prescribed for a memorandum of appeal pre- 
sented tothe High Oourt, and not the fee prescribed 
for a memorandum of appeal presented in the Court 
of the District Judge. In such a case there was no 
question of a strict or a liberal interpretation of a 
fiscal statute. | 

Messrs. Abinash Chandra Ghose and Sarat 
Chandra Basak, for the Appellant. 

Mr. Ramaprosad Mukhopadhya, 
Crown. 

Judgment.—The question for considera- 
tion in the caseis whether a memorandum 
of appeal presented to the Court of the 
District Judge under the law applicable to 
appeals, which has been transferred to this 
Court on an *application by the appellant 
should bear court-fee stamp as prescribed 
fora memorandum of appeal presented to 
this Court. The appeal was brought to 
this Court at the instance and on the appli-. 
cation of the party himself. The party 
wanted to have his appeal filed inthe Court 
of the District Judge, heard by this Oourt 
as analogous to certain other appeals 
pending in this Court. The application 


for the 


aed 


-- pee 


P 
ar mmea Muda ame — aie KA 


— = amana Vaie 


1937 . SER AFZAL v. BULAQI MAL (LAH) 519 


made in that behalf must, in my judgment, 
be taken to have the effect of presentation 
of the appeal to this Court, which could not 
have been done in ordinary course under 
the law. The presentation of the appeal to 
the Court of the District Judge was in 


accordance with law; but by act of the ` 


party concerned sanctioned by this Court, 
if was transferred to this Oourt. The 
appeal must in the circumstances by oper- 
ation of law be taken to have been pre- 
sented to this Court. The party wanted 
to have his appeal heard by this Court, 
and the court-fee payable for an appeal to 
be heard by this Court is the fee prescribed 
fora memorandum of appeal presented to 
this Court, and not the fee prescribed for a 
memorandum of appeal presented in the 
Court of the District Judge, and which 
was to be heard by this Court. It may be 
mentioned that I find no reason to differ 
from the decision given by two different 
Registrars on the appellate side of this 
Court, on two previous occasions, in cases 
similar to the one now before me. 

No authority, statutory or otherwise, 
could be found in support of the contention 
urged before me on behalf of the appellant 
whose appeal has been transferred to this 
Court for hearing on his own application; 
and the ground that was pressed before 
me was that a fiscal statute should be in- 
terpreted strictly in favour of the subject, 
and against the Orown. The proposition, 
as it stands, does not admit of any con: 
troversy. The case before me however does 
not permit the following of a procedure of 
levying court-fee which in my judgment 
would not be justifiable under the law. 
There is no question of a strict or a liberal 
interpretation of a fiscal statute: the ques- 
tion is whether a party who wanted to have 
his appeal heard by a particular Court 
could evade payment of proper court-fee 
leviable for an appeal to be heard by that 
Court. In view of the conclusions arrived 


. al by me, as mentioned above, the appel- 


lant is directed to put in additional court- 
fee for the memorandum of appeal trans- 
ferred to this Court, as proposed by the 
Stamp Reporter of this Court. 

D. Order accordingly. 


LAHORE HIGH COURT - 
First Civil Appeal No. 59 of 1936 
October 13, 1936 
ADDISON AND DIN MOHAMMAD, JJ. 

SHER AFZAL--PLAINTIFF—APPELLANT 

versus 
(Lala) BULAQI MAL AND ofupRs— 
DareNDANTS—RESPON DENTS. 

Custom (Punjab)—Alienation —Necessity—-Payment 
of decretal debt, if constitutes necessity—Father 
taking loans to acquire land-—Absence of proof of 
reckless extravagance and wanton waste-—Alienation 
of ancestral property—Validity of. 

Alienation made to discharge decretal debt con- 
stitutes necessity. Liven if the alienes wasthe pre- 
vious creditor himself, a debt which was not other- 
wise tainted in any manner, can be treated as a just 
antecedent debt. Mahomed Bashir v. Sawal Singh 


(1), relied on. 
Where, therefore, the father alienates ancestral 


property to discharge a part of the decretal debt, 
to a creditor from whom he had borrowed for acqui- 
sition of lands, the alienation is valid when there is 
no proof of reckless extravagance and wanton waste 
on the part ofthe alienor. 


F. C. A. from the decree of the Sub-Judge, 
First Class, Lahore, dated October 29, 1935. 

Mr. M. L. Sethi, for the Appellant. 

Mr. Darbari [.al, for the Respondent 
(Bulagi Mal.) ; 

Din Mohammad, J.—The suit which has 
given rise to this appeal was instituted by 
Sher Afzal, challenging a mortgage made by 
his father Chaudhri Chirag Din of a house 
that he owned in the town of Lahore. He 
alleged that the alienor being a Rajput of 
Kala Shah Kaku in the District of Sheiku- 
pura, was governed by custom and that the 
alienation in suit was not for consideration 
or necessity. The defendant Bulaki Mal 
traversed all these allegations and contended 
that the loans in part payment of which 
the mortgage in suit was executed, were 
advanced to Chaudhri Chirag Din for the 
purchase of land, etc. Various issues arose 
on the pleadings of the parties, some of 
which were decided in favour of the plaintif 
and some against him. In the result, the 
plaintiff's suit was dismissed with costs. The 
plaintiff has appealed. 

This appeal can be disposed of on the 
short question whether the alienation in 
question was effected for consideration and 
necessity. If this point was decided against 
the plaintiff, no other issue would arise. In 
order to determine the question at issue it 
may be necessary here to give a brief 
history of the various loans which were ad- 
vanced by the defendant to the plaintiff's 
father before the transaction in suit took 
place. It appears that on August 15, 1920, 
Chaudhri Chirag Din executed a promissory 
note for Rs. 7:500 in favour of the defendant. 
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On November 29, 1920 he raised a further 
loan of Rs. 6,500 and executed a promissory 
note therefor. On August 2), 1921 another 
sum of Rs. 2,500 was borrowed by him and 


his total debts, excluding interest on that | 


date amounted to Rs. 16,500. On June 29, 
_ 1924, in lieu of the three promissory notes 
mentioned above, he executed a conscli- 
dated promissory note for Rs. 35,000 in 
favour of the defendant. On February 4, 
1925 a suit was instituted against him for 
recovery of the amount due from him and 
was decreed on January 19, 1926. Tt was 
towards a part payment of the decretal 
amount standing against Chaudhri Chiragh 
Din that on June 14, 1927 he executed the 
mortgage deed in suit. The sum secured 
under it was Rs. 4,000 which was said to have 
been credited towards the decree dated 
January 19, 1926. 

It is not denied that Chaudhri Chiragh 
Din, even if he was governed by Customary 
Law, could effect this alienation provided 
it was for consideration and necessity. As 
indicated above, consideration cannot be 
attacked. The only question that remains 
now to be determined is whetber necessity 
has been established. It is evident that the 
alienation was made to discharge a part of 
the decretal debt and this, in our opinion, 
. constitutes necessity. The question of what 
is a just antecedent debt, for which an 
owner, governed by Ouslomary Law, can 
validly transfer his property in favour of his 
_ creditors’ very recently came before a 
. Division Bench of this Court in Mahomed 
Bashir v. Sawal Singh (1). The learned 
“ Judges exhaustively discussed the question 
in allits aspects and came to the conclu- 
sion that even ifthe alienee was the pre- 
vious creditor himself, a debt which was 
_-not otherwise tainted in any manner, could 
be treeted as a just antecedent debt. It is 
. admitted that Chaudhri Chiragh Din was 
holding the office of an Extra Assistant 
Commissioner at the time when the loans 
mentioned above -were raised and there is 
not an jola of evidence to show that his 
act in raising those loans amounted to 
reckless extravagance or wanton waste. 
Apart from the fact that the defendant 
made an asserticn on oath thatthe money 
was rais:d for the purchase of land, the 
plaintiff himself had unequivocally stated 
that at the time when the loans were 
raised, his father had acquired lands and 
other property. Itis true that subsequently 
he professed complete ignorance of h's 


(1) A IR 1935 Lah. 927; 161 Ind. Cas, 361; 38 P 
L R367; 8 R L728 l 
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father's affairs at the suggestion of his 
Counsel,’ as remarked by the Subordinate 
Judge, in the course of his statement at 


p. 23 of the printed record; but this in- 


spired modification of his previous position 
can be of no avail to him. We have no 
hesitation in holding, therefore, that the 


alienation was made for consideration and ` 


necessity and that Chaudhri Chiragh Din 
was competent to make it even ifhe was 
governed by Customary Law. . As stated 
above, in the face of this finding it is not 
necessary to decide the other questions that 
have been raised by the appellant in this 
case. We accordingly affirm the decree of 
the Court below and dismiss this appeai 
with costs. 
N. :Appeal dismissed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 1 of 1932 
December 23, 1936 
Davis, J. 0, - 
On difference of Opinion between 
RUPOHAND AND HAVELIWALA, 
A.J. Cs. 
PREMOMAL DAOMAL—APpPELLANT 

versus 


KHUDABUX AND OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O0. XXAxV, 
r.5, 0. XVII, O0. IX, r. 141—Application under— 
Art 181~Application dismissed as time-barred— 
Rights and liabilities under preliminary decree, 
if extinguished—S. 28, Limitation Act (IX of 1908), 
applicability —O. XVII and O. IX, tf apply to ap- 
plication under O. XXXIV, r. 5—Notice to opposite 
party, if canbe issued—Application dismissed for 
failure to pay process fee under O.IX, r. 2—Fresh 
suit—Limitation for 

Per Davis, J. C. and Rupehand, A. J. C, 
Haveliwalla, A. J. C., contra,— 

An application under O XXXIV,r. 5, Civil Pro- 
rire Code, is governed by Art. 181, Limitation 

ct. 

It is true that by reason of the provisions of s, 28, 
Limitation Act, there is in special cases no difference 
between the extinguishment of rights and the in- 


ability to enforce them through the Courts, but s. 28 — 


applies to special cases. Ordinarily, limitation does 
not extinguish rights. It prohibits their enforcement 
through the Courts. The dismissal of an applica- 
‘tion under O XXXIV, r. 5, for final decree as time- 
barred is not a dismissal of the suit and is not 
tantamount to extinguishment of rights and liabilities 
under the preliminary decree. Where no application 
whatsoever is made for passing a final decree within 
the period prescribed by Art. 181, Limitation Act 
the suit which has resulted in the preliminary deeree 
does not thereby stand diemissed, and although the 
preliminary decree passed by the Court still remains 
it is for all intents and purposes dead, and cannot 
form thefoundation of the final decree, [p. 522, col. 
2; p. 525, col. 2..] 


Limitation for—Limitation Act (IX of 1908), Sch, I, 


£ 


ee = ——— 
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Applications under O. XXXIV, r. 5, Civil Pro- 
cedure Code, must be controlled and governed 
by some appropriate provision in the Civil Pro- 
cedure Oode. They are not execution proceed- 
ings, Therefore, the viewthat they are governed by 
the provisions of O. XVILand O. IX, in view of s. 141, 


` is the correct view. In India particularly, where the 


danger of fraud is so great justice and prudence both 
require thaton an application made under O. XXXIV, 
r. 5,8 notice to the opposite party should usually 
issue, and the Court has: power to issue notice, and 
failure to pay the process-fees entails so far as the 
application is concerned, the consequence determin- 
ed by the appropriate provisions ofr. 4 of O. IX 
Under O.1X,r. 4, the plaintiff can bring a fresh 
application or apply to have the dismissal of his 
application set aside within the period of limitation. 
Venkatarama Chettiar v. Marudachala Goundan (3) 
and T. Srirumulu v. Firm of K. Sriramulu (11), 
relied on, Jodha Singh v. Gokaran Das (5), Puran- 
lal v. Komalsingh (8) and Girdhar Gopal v. Nawab 
Ali (15), dissented from. [p. 526, cols. 1 & 2.] 


8.0. A. against an order of the District 
Judge, Sukkur, dated September 11, 1931. 

Mr. Dipchand Chandumal, for the Appel- 
lant. 


Rupchand A. J. C.—This is a 
second appeal against the order passed 
by the Second Class Sub-Civil Court, 
Jacobabad and confirmed by the District 
Court, Sukkur, dismissing an application 
filed by the plaintiff-appellant under 
O. XXXIV.r. 5, Civil Procedure Code, as 
barred by limitation. 


It is common ground that the prelis 
minary mortgage decree in this suit was 


- passed in favour of the plaintiff on Sep- 


tember 17,1926, requiring the defendants 
to pay the decretal amount on or before 
March 12, 1927. An application under 
O. XXXIV, r. 5, Civil Procedure Code, was 
made by the plaintiff on January 15, 1930, 
i. e, within three years of the date on 
which the amount was payable. This ap- 
plication was in time, and the Court order- 


. ed notices to issue to the defendants. On 


January 25, 1930, the plaintiff was absent 
and as he had not paid costs of the 
notices, the Court passed an order dis- 
missing the application of the plaintiff. 
The present application which is a second 
application for the same relief was made 
on December 20, 1930. i. e. more than 
three years from the date when the de- 
cretal amount was ordered to he paid by 
the preliminary decree and it has been 
held to be barred by limitation. 

Now,. there can be no doubt that 
O. XXXIV, r. 5, Civil Procedure Code, 
makes it incumbent upon the plaintiff- 
mortgagee to apply to the Court for a 
final decree being passed against the de- 
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fendants: and that being so, thera can 
be no dispute that under Art. 181, Limi- 
tation Act, the plaintiff must make tke 
necessary application within three years 
of the date on which the amount is payable 
under tie decree; Mitsui Bussan Kaishah 
Lid. v. Firm of Totaram Bhagwandas '1) 
There is no allegation in this case that an 
appeal was preferred by either party 
against the preliminary decree so as to 
attract the applicability of the ruling of 
their Lordships of the Privy Council in 
Fitzholmes v. Bank cf Upper India Ltd. 
(2) but it is urged that as the plaintiff 
filed kis first application within the period 
contemplated by Art. 181, Limitation Act, 
there wis nothing further to be done by 
him in that behalf, and that the second 
application should be treated as reviving 
the first application and therefore in time. 
In support of this argument, it is urged 
that there is nothing in O. XXXIV, r. 5 to 
require that notices should issue to the 
defendants before the passing of the 
final decree and that being so no notices 
should have been ordered to issue, and 
that the order of dismissal passed by the 
Court for failure to pay costs of such 
notices was illegal, and should have been 
set aside by the trial Court in exereise of 
its powers under s. 151, Civil Procedure 
Code, i 

I am afraid this argument is entirely 
misconceived. Although O. XXXIV, r. 5, 
Oivil Procedure Code, is silent on the 
question whether a notice should issue to 
a defendant before the passing of the final 
decree or not, a notice is invariably ordered 
to issue in all such cases, and particularly, 
where, as in the present case, the appli- 
cation for passing the final decree is not 
made immediately after the expiry of the 
time fixed for payment of the mortgage 
amount. It cannot therefore possibly be 
douhted that the trial Court bad jurisdiction 
to order notices to issue to the defendants: 
see Venkatarama Chettiar Vv. Marudachala 
Goundan (3). That being so, the failure 
of the plaintiff to pay the costs of such 
notices attracted the applicability of the 
provisions of O. TX, r. 4 read with s. 141, 
Civil Preeedure Code, and the order passed 


eg 17S L R 223; 85 Ind. Cas. 893; A IR 1921 Sind. 
166 


(2) 5t I A 52; 100 Ind. Cas, 22; AI R 1827 P O 
25;8 Lah. 253; 25 A LJ 73; (1927) MW N.87; 38 
ML T 46: 4 OWNI181; 28P LR 117; 52M L 
J 366; 31 OW N 444; 25 L W 722; 450 LJ 297; 29 
Bom. L R 782: 8 P L T 377 PO). 

(3) AI R 1931 Mad. 795; 135 Ind. Oas, 347; (1921: 
M W N 1002; Ind. Rul. (1932) Mad, 91. 
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by the Court dismissing the first applica- 
tion Was therefore not without jurisdiction. 
Were it otherwise, it would be open to a 
plaintiff to flout the order of the Court for 
a notice to issue by refusing to pay costs 
and thus render the order nugatory, the 
Court being helpless to do any thing in the 
matter. 

If the plaintiff was aggrieved by the 
order passed by the Court dismissing his 
application under O. XXXIV, r. 5, he had 
two courses left open to him. One was to 
make an application within 30 davs of the 
passing of the order to have it vacated and 
to have his application restored to the file; 
and the other was to make a fresh applica- 
tion within the period of limitation as 
prescribed by Art. 181, if that was possi- 
ble. He did not adopt the first course 
within the time allowed by law. He 
adopted the second course. But his second 
application which was a fresh application 
under O. XXXIV, r. 5 was clearly time- 
barred. The previous order being within 
jurisdiction, there is no scope for the ap- 
plicaiion of the provisions of s. 151, Civil 
Procedure Code or of the inherent powers 
of this Court irrespective of the provisions 
of s. 151, Civil Procedure Code. Nor is it 
within the competence of the Court to 
extend the pericd of limitation for mak- 
ing a fresh application after the expiry 
of the period of limitation and afford relief 
to the plaintiff in the absence of any 
ground justifying am extension of time. In 
Maqbul Ahmad v. Onkar Pratab Narain 
Singh (4) their Lordships of the Privy 
Council have said : 

“The Court has no general discretion, outside 
the limits of the Act, to dispense with its provi- 
sions or to relieve a suitor from the operation of 
the Act in a case of hardship or mistake. The 
provisione of s. 3 are peremptory and it is the 
duty of the Court to notice the Limitation Act 
and give effect to if, even though it is not referred 
to in the pleadings.” 

The learned Advocate for the appellant 
has invited our attention to Jodha Singh v. 
Gokaran Das (5) Prahlad Prasad v. Bhag- 
wan Das (6) Chandra Shekhar v. Amir 


Begam (1) at p. 440*, Puranlal v. Komal- 

(4) 63 M L J665; 155 Ind. Cas. 205; A IR 1935 
P C85; 621 ASO; 57A 242; (19335) O WN 527; 
(1935) MWN 438; 7 RP C191;41 L W 623; (1935) 
A LJ 577; 390 WN 640;610 LJ 267, 37PL R 
395; 37 Bom. L R 533 (P O). : 

(5) 47 A546; 87 Ind. Oas. 225; A I R1925 AL. 
622; 23 A L J405. 

(6) 49 A 498; 160 Ind, Cas. 593; AI R 1927 All 
677; 25A LJ 403. 

(7) A I R1927 All 439; 10l Ind. Cas. 676; 49 A 
592; 25 A L J 437. 


*Page of A I R 1927 All —[Ed. 
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singh (3) and Nanhu Singh v. Dip Kuer (9) 


‘but none of these rulings has any direct 


bearing upon thè point at issue in the 
present case. [n none of these cases, the 
plaintiff had failed to pay costs of notices 
ordered to be issued by the Court. In 
the first and third cases referred to above 
the petition of the plaintiff was dismissed 
in absence of both the parties and noi for 
failure to pay costs as in the present case. 
This mistake was rectified under s. 151, 
Civil Procedure Code. In the second 
case the whole suit was dismissed for 
failure of the plaintiff to supply a fresh 
list of the mortgaged property elthough a 
list was already on the record which the 
Court could not do. Moreover the second 
application for passing a final decree was 
made-within 30 days of the order of dia- 
missal. 

In all these cases, stress was laid on the 
decision of their Lordships of the Privy 
Council in Lachmi Narain v. Balmukund 
Marwari (10), where it has been held that 
after a decree has once been made in a suit, 
the suit cannot be dismissed unless the 
decree is reversed on appeal. But the 
dismissal of an application under O. XXXIV, 
r. 5 for failure to pay costs isnot a dismis- 
sal of the suit. Where no application what- 
soever is made for passing a final decree 


«within the period prescribed by Art. 181, 


Limitation Act, the suit which has resulted 
in the preliminary decree does not thereby 
stand dismissed, and alihough the preli- 
minary decree passed by the Court stil! 
remains, it is for allintents and purposes 
dead, and cannot form the foundation of 
a final decree. I am not prepared to hold 
that the Privy Council case referred to 
above has the effect of cverruling the case 
in Mitsui Bussan Kaishah Ltd. v. Firm of. 
Totaram Bhagwandas (1), or the other 
rulings in which it has been held that 
Art. 181, Limitation Act, applies to an appli- 
cation for a final decree being passed. If I 
am right on that point, I can see no reason 
why a different rule should prevail when 
an application underO. XXXIV, r.5 has 
been made and rightly dismissed. Such an 
application must, for all intents and pur- 
poses, be deemed not to have been made. 

(8) 8 Luck. 496; 150 Ind. Cas 514; A I R1933 


Oudh 229; 10 O W N 293;7 R O 10. 
(9) AIR 1934 Pat. 61; 146 Ind. Oas. 312;6 R P 


99. 

(10) A IR 1924 PO 198; 8i Ind. Cas. 747; 54 I A 
391; 4 Pat.61; 35 ML T 143; 47 MLJ 441;20 L 
W 491; (1924) MW N707; 100 & ALR 1033; 5 
P LT'693; 22 AL J 990; 26 Bom, LR 1129; 400 L 
J 439; LR 5A PO 171; 220 W N391;10WN 
629 (P 0). 
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For these reasons I would dismiss this 
appeal with costs. 

Haveliwala, A.J. C.—A point of some 
importance arises out of this appeal for 
our determination. The appellant- plaintiff 
had filed the suit on a mortgage in the 
Court of the Sub-Judge, Jacoabad and a 
preliminary ‘decree Was passed on Bep- 
tember 13, 1926, The decree provided that 
payment of the decretal amount was to be 
made on or before March 12, 1927. As 
no mortgage amount was paid, an appli- 
cation under O. XXX1V,r. 5, Civil Proce- 
dure Code, was made fpr passing a final 
decree on January 15, 1980. The Court 
passed the following order on that 
application : “Notice to issue to the opposite 
party. Costs to be paid. Hearing on Janu- 
ary 25, 1930.” 

Then on January 25, 1930 when the 
application came on for hearing it appeared 
that no cosis were paid and the plaintiff 
and his Pleader were absent and the Judge 
then made the following order. ‘“Appli- 
cation dismissed for non-payment of costs.” 
The plaintift appellant then filed a fresh 
application on December 28, 1930 pray- 
ing that a final decree be passed. The 
Subordinate Judge then heard the appli- 
cation on January 23. 1931 and dis- 
missed the application helding that the 
application was time-barred under Art. 181, 
Limitation Act. The plaintiff then appealed 
to the District Court of Sukkur but the 
learned District Judge on September 11, 
1931 confirmed the order of the learned 
Subordinate Judge under O. XLI, r. l, 
Civil Procedure Code, and dismissed the 
appeal of the plaintiff. The second appeal 
now has come before us. 

There is no appearance on behalf of the 
defendant-respondents and we have had 
no advaotage of hearing arguments on 
their behalf. It is contended on behalf of 


‘the appellant that the Courts below have 


taken an erroneous view of the law on 
the subject and the applicaticn cated Janu- 
ary 15, 1930, being an application for 
passing a final decree, should not have been 
dismissed and the Court should have pro- 
ceeded to pass a final decree as enjoined 
by O. XXXIV, r. 5, Civil Procedure Code 
and in support of this contention a Privy 
Council case reported in Lachmi Narain v. 
Balmukund Marwari (10), is cited. In that 
case a preliminary decree was passed by 
the High Court on appeal in a suit for 
partition. The suit was thereupon re- 
mitted to the Subordinate Judgein order 
hat the necessary steps for effecting the 
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partition might be taken. The Sub-Judge 
fixed a date for hearing the parties and 
gave them notice, but when the day camo 
neither the plaintiff nor his Pleader ap- 
peared. Eventually the Subordinate Judge 
dfsmissed the suit for want of further 
prosecution. The order of the Subordinate 
Judge was set aside by the High Court on 
an application for revision. There was an 
appeal to the Privy Council against the 
order of the High Court, setting aside the 
order of the Subordinate Judge. Their ` 
Lordships held that: 

“After a decree had once been in a 
suit, the suit could not be dismissed unless a 
Gecree was reversed on appeal. The parties have, 
on making up of the decree, acquired rights or 
incurred liabilities which are fixed, unless and 
until adecree is varied or set aside. After a decree, 
any party can apply to have it enforced,” 

Now, in this ruling the Privy Council 
clearly lays down that once a preliminary 
decree is passed, rights and liabilities of 
the parties are fixed and unless and until 
that decree is varied or set aside, the suit 
cannot be dismissed. This ruling of the 
Privy Oouncil has been followed in Madras, 
Allahabad and Rangoon High Uourts. In 
T. Sriramulu v. Firm of K. Sriramulu (11) 
it was held that: 

“The dismissal of an application fxs a final 
decree in a mortgage suit on the ground that 
bhatta had not been paid, cannot be construed to 
be dismissal of the suit itself and is no bar to 
filing of a fresh application by the’ plaintiff.” 

In Hast Indian Railway Co. v. Jit Mal 
Kallu Mal (12) at p. 9404, a similar view 
was Laken that if an application for 
passing a final decree is dismissed, the 
order of dismissal must be set aside and a 
final decree be passed. In Puranlal v, 
Komalsingh (8) it was laid down [vide 
head-note]: 

“Where a preliminary decree for sale cf the 
mortgaged property has been passed, an application 
. for....the final decrea cannot be dismissed under 
O. IX, r. 3, Civil Procedure Code, if the parties 
are absent on the day of the hearing fixed for hear- 
ing the application. The rights and liabilities 
having been fixed by the*preliminary decree, refusal 
to grant final decree is in effect a reversal of the 
preliminary decree and it cannot be done.” 


It appears that the attention of the 
Courts below was not drawn to this aspeci 
of the law and the authorities quoted above 
were not cited before them. In Sakarehand 
Narsidas v. Yacub (13) there was an ap- 


(11) 56 M 310; 140 Ind, Cas. 324: A I R 1933 Mad’ 
55; 63 ML J 719; Ind. Rul. (1932) Mad, 852: 36 L 
W 638; (1932) M W N 1191. 

(12) 47 A 538; 86 Ind. Oas. 862; A I R1925 All: 
280; 23A LJ 212 

(13) 17S LR 255; 73 Ind. Cas. 311; A I R 1923 
Sind iż. 
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plication for the execution of a decree and 
the Court then held that application could 
not be treated as an applicaticn to make 
the decree final. The Court seems to have 
further observed that under Art. 181, 
Limitation Act, a decree-holder was bound 
to apply to make the final decree within 
three years of the expiry of six months 
shown in the preliminary decree. It is 
Clear from the reading of the case that 
whut the Court was considering in the 
case was that an application for execution 
could not be treated as an application for 
making the decree final. Tke effect of that 
ruling would be that if the application 
was to ba taken as time*barred, no final 
decree couid be passed at all and the rights 
and liabilities fixed by tbe preliminary 
decree would be extinguished. In effect it 
would be the dismissal of the suit. This 
precisely cannot be done in view of the 
Privy Council case and the other cases cited 
above. 

In the present case, the first application 
for passing a preliminary decree was made 
in time and the hearing of the application 
_ failed because no costs were paid. Now 

there is no section in the Code that enjoins 
the Court to issue a notice to the other 
side, though as a matter of practice the 
Court generally issues such a notice on 
the principle that the party should be 
heard before an order Le passed against 
him. Notice not being obligatory, the 
defendant could not claim as a matter of 
right the notice of the application. Rights 
and liabilities of the party ascertained by 
the decree would remain all the same 
whether notice was given or not to the 
other side. Therefore, when the plaintiff 
applied to pass a final decree, he was 
within his rights to move the Court to 
pass a final decree, though no costs were 
paid for the notice to the other side. 
Therefore, the dismissal of the application 
for non-payment of costs was not justified 
and the Court should not have, therefore, 
dismissed the application of the appellant. 
In fact the subsequent applicalion dated 
December 28, 1930 was an application for 
the continuation of the previous application 
or its revival. In Kallu Mal v. Kashi Nath 
(14) it was held that [vide head-note]: 

“A preliminary decree for sale was passed on 
September 24, 1915. It allowed time for payment 
of money till March 24, 1916. On December 11, 1918, 
an application was made for preparation of a 


final decree, but it appeared that the decree-holder 
had claimed a lesser amount than was due. The 


(14) 20 A LJ 580; 68 Ind, Cas 175;A IR 1922 
All, 446; 4 U P LR (A) 190, 
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application was returned for amendment, without 
fixing any time for the purpose, and was .represent- 
ed on May 29, 1919. In the meantime, on March 6, 
1919, the Court ordered that no amendment having 
been made, the case should be consigned to the 
record room: Held that the application of May 29, 
Was an application for the continuation of the 
application of December 1918 or its revival and the 
proceeding was not barred by limitation." 

Also in Puratlal v. Komalsingh (8) it 
was held that wide head-note]: 

“Where a preliminary decree for sale of the 
mortgaged property has been passed, an applica- 
tion by the decree-holder for the preparation of 
the final decree cannot be dismissed under O. IX, 
r. 3, Civil Procedure Code, if the parties are absent 
on the date fixed for the hearing of the application. 
The rights and liabilities of the parties having 
been fixed by the preliminary decree, the refusal to 
grant the final decree is in effect a reversal of the 
preliminary decree and this cannot be done. 

Where an application for a final decree for sale 
in a mortgage suit is dismissed under O. IX, r. 3, 
Civil Procedure Code, and the decree-holder then 
applies under s. 151, Civil Procedure Code, praying for 
the setting aside of that order and for an order direct- 
ing that the final decree be prepared, on the ground 
that the order of dismissal was passed by mietake 
and, therefore, should be regarded as ‘an abuse of the 
process of Court’, held that though the applicant 
was negligent, he was entitled to get the relief 
prayed for, which should be granted to him by 
setting aside the order dismissing the application 
under O. IX, r. 3, Oivil Procedure Code and passing 
a final decree.” | ; 

Following the reasoning of the irulings 
cited above, I am of opinion that the 
Court below should not have dismissed the 
application and the application should 
have been treated as an application in 
continuation of the first application and a 
final decree been passed on that applica- 
tion. 

(On account of the above «ifference of 
opinion, the case was placed before 
Davis, J. C.) 

Davis, J. C.--T wo learned Judges of this 
Court haviog differed on the question 
whether an application made under | 
O. XXXIV, r. 5, Civil Procedure Oode to 
have a preliminary decree made final, can 
be dismissed on failure of the plaintiff to 
pay the costs of process-fees, the question 
has been referred to me. 


It appears that a preliminary mortgage 
decree was passed in favour of the plain- 
tiff on September 17, 1926, requiring 
the defendants to pay the decretal amount 
on or before Mareh 12, 1927, and on 
January 15, 1930, nearly three years after 
the amount became payable, an application 
was made by the plaintiff under O. XXXIV, 
r. 5, Civil Procedure Code. This appli- 
cation was however in time, and the 
Court ordered notice to issue to defen. 
dants. On January 25, 1930, the Cplainti¢ 


. renewal 
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was absent, and as he had not paid cost 
of notice, the Court passed an order dis- 
missing the plaintiit's application. 

A second application, however, was 
made by the plaintiff under O. XXXIV, 
r. 5, Civil Procedure Code on December 
20, 1930, that is, more than three years 
after the date when the amount became 


payable under the preliminary decree, and 


both the lower Courts have held that the 
application of December 20, was time- 
barred and dismissed the suit. 

The learned Judge, Rupchand, A.J. O. 
is of the opinion that Art. 181, Limitation 
Act applies to applications made under 
O. XXXIV, r. 5, Civil Procedure Code 
that it was within the competence of the 
Court to dismiss the first application which 
was made in time on non-payment of 
process-fees and that the second application 
was rightly dismissed as time-barred. He 
distinguishes the Privy Council case on 
which the appellant relies Lachmi Narain 
v. Balmukand Marwari (10) from the 
present case because in the Privy Council 
case a suit was dismissed and in this case 
an application was dismissed. . 

The learned Judge, Haveliwala, A.J. Cu 
however, accepts the arguments of the 
appellant that the dismissal of an applica- 
tion under O. XXXIV, r. 5, Civil Procedure 
Code is tantamount to the dismissal of 
a suit, that in accordance with the ruling 
of the Privy Council in the case of 


Lachmi Narain v. Balmukand Marwari (10) 


this cannot bedone, for, after a preliminary 
decree is passed, the rights and liabilities 
of the parties are fixed and cannot be 
extinguished, aud he holds therefore that 
the application of January 25, was wrongly 
dismissed, and that the second application 
of December 20, was a continuation or 
of the first and was in time. 
He relies also on other cases which pur- 
port to follow the. decision of the Privy 
Council in Lachmi Narain's case (10) 
namely, the Madras case in T. Sriramulu 
v. Firm of K. Sriramulu (11) the Allahabad 
case in Hast Indian Railway Co. v. Jitmal 
Kallu Mal (12) the Allahabad case in 
Kallu Mal v. Kashi Nath (14) and the 
Oudh case in Puranlal v. Komalsingh 
(8). With all respect to the opinion of the 
learned Judge, Haveliwala, A.J C. I agree 
with the opinion of Rupchand, A. J. O., and 
am of the opinion that the appeal should 
be dismissed with eosts. 

I will take first the argument that 
Art. 181, Limitation Act does not apply, 
because to hold thatan application under 


O. XXXIV, 1. 5, Civil Procedure Code is 
time-barred is tantamount to the extinguish- 
ment of rights and liabilities fixed under 
a preliminary decree and that such rights 
and liabilities cannot be extinguished. It 
is of course possible to say that the words 
of O. XXXIV, r. 5, Civil Procedure Code 
are so explicit and peremptory that no 
qualification is permitted to be made 
upon their generality and that whenever an 
application is made under O, XXXIV, r. 5, 
Civil Procedure Code it must be granted 
and a final decree must be passed. To 
held this would be to give to proceedings 
in such suits no limitation of time what- 
ever. Trey could continue indefinitely. 
There is no reason to suppose that the 
Limitation Act does not apply to applica- 
tions under O. XXXIV, r. 5, Civil Pro- 
cedure Code as to other applications, and 
that being so, I can see no reason to 
differ from the ruling of this Court reported, 
not as the learned Judge, Rupchand, 
A.J. C. says in Mitsui Bussan Kaishah 
Ltd. v. Firm of Toteram Bhagwandas (1) 
but in Sakarchand Nersidas ve Yacub (13) 
that Art. 181, Limitation Act, applies. It is 
true that by reason of the provisions of s. 28, ` 
Limitation Act, there is in special cases 
no difference between the extinguishment 
of rights and the inability to enforce 
them through the Courts, but s. 28 applies 
to special cases. Ordinarily, limitation does 
notextinguish rights. It prohibits their 
enforcement through the Courts. There- 
fore, I can see nothing in the application 
of Art. 181, Limitation Act, to applications 
under O. XXXIV,r. 5, Civil Procedure 
Code which conflicts with the ruling of 
the Privy Council in the case of Lachmi 
Narain v. Balmukand Marwari (10). The 
application of December 20 was then 
clearly out of time. 

The question then tobe considered js 
whether the application of January 15 was 
rightly dismissed, because if it was rightly 
dismissed the second application was itself 
out of time and could notrevive or bea 
continuation of the first and if it was not 
rightly dismissed, then it should have been 
restored by the Court itself under s. 151, 
Civil Procedure Code or this Court should 
in exercise of its powers under s. 115, 
Civil Procedure Code set aside that order 
as one made without jurisdiction or 
illegally or with material irregularity. This 
appears tome todepend upon wheiher 
O. XVIL ana O. IX apply to applications 
uaderO, XXXIV, r. 5, Civil Procedure 
Code. It is true thatthe argument that 
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these Orders do not apply to applications 
under O. XXXIV, r. 5, Civil Procedure Code 
finds some support from the ruling of the 
Privy Council in the case of Lachmi Narain 
v. Balmukand Marwari (10) though their 
Lordships made it clear that they did not 
decide the case on that point. The case in 
Puranlal v. Komalsingh (8), Girdhar 
Gopal v. Nawab Ali (15) and Jodha Singh 
v.Gokaran Das (5) are authorities express 
or by implication for the contention that 
these orders do not apply. But s. 14l, 
Civil Procedure Code was not discussed in 
the case of Lachmi Narain v. Balmukand 
Marwari (10) and tome it appears clear 
that the procedure of the Court when deal- 
ing with applications under O. XXXIV, 
r. 5, Oivil Procedure Code must be controlled 
and governed by some appropriate provision 
in the Civil Procedure Gode. They are 
not execution proceedings. Therefore, it 
appears to me that the view that they are 
governed by the provisions of O. XVII and 
O. IX, Civil Procedure Code is the correct 
view. This is the view of the Madras High 
Court in T. Sriramulu v. Firmof K. Srira- 
mulu {11) and Venkaiarama 
Marudachala Goundan (3). ` 

The question then next to be considered 
is whether it was Competent to the Uourt 
on an application under O. XXXIV, r. 5, 
Civil Procedure Code to direct notice to 
be issued on the defendants. It is argued 
that if effective payment had been made 
it would have had to be certified to the 
Court and that, therefore, no notice was 
necessary, but in India particularly, where 
the danger of fraud is so great, it appears 
to me that justice and prudence both 
require that on an application made under 
O. XXXIV, r. 5, Civil Procedure Code 
notice to the opposite party should usually 
issue, and it appears to me that the 
learned Judge was right when he found 
that the Court had power to issue notice 
that the order madewas within jurisdiction 
and failure to comply with it entailed 
so far asthe application owas concern: 
ed the consequence determined by 
the appropriate provisions of r. 4 of 
O. IX, Civil Procedure Code. Reference may 
be made to Venkatarama Chettiar v. 
Marudachala Goundan (3), Therefore, it 
appears to me the order of the Judge 
requiring notice to issue andthe cost to 
be paid by the plaintiff was within its 
jurisdiction and that on failure to comply 
with its order the provisions of O. IX, rr. 2 


_ (15) A IR 1934 Oudh 209; 151 Ind. Cas, 145;110 
W N495;7 RO 91. 
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and 4, Civil Procedure Code read with 
s. 141, Civil Procedure Code i: became appli- 
cable. 

I bear in mind the words of limitation in 
s. 141, Civil Procedure Code, “as far as it can 
be made applicable” and have considered 
whether it would be proper to hold that the 
words exclude the application of the provi- 
sions of O. XVII and O. IX, to applications 
made under O. XXXIV, r. 5, Civil Proce- 
dure Code because the rights and liabilities 
are fixed. But I do not think that 
justice or equity requires that I should 
do so.Once it is held that a dismissal 
ofan application under O. XXXIV, r. 5, 
Civil Procedure Code is not a dismissal 
of the suit the plaintiff has three years to 
apply tothe Court. Under O. IX, r. 4; 
Civil Procedure Gode the plaintiff can 
bring afresh application or apply to have 
the dismissal of his application set aside. 
Under O. IX, r. 9, Civil Procedure Code the 
penalty for default is heavier, but even 
sothe plaintiff may apply to have the 
order of dismissal seb aside, and presum- 
ably the Court in considering his applica- 
tion will weigh his default against the 
heavy penalty involved and exercise a 
proper discretion in his favour. He may 
also apply for review.. It might be held 
thougn it is not necessary to decide the 
pointin this case, that the words “the 
plaintiff shall be precluded from bringing 
a fresh suitin respect of the same cause of 
action” in O. IX, r. 9, Civil Procedure 
Code are not applicable to an application 
under O. XXXIV, r. 5, Civil Procedure Code 
and that one application is not barred 
because a previous one has been dismissed 
for default under O. IX, r. 9, Civil Pro- 
cedure Code. But in any case the decree- 
holder would not be without remedies. 


The factthat he must avail himself of `` 


these remedies with proper diligence is no 
argument in his favour.. I am not however 
here concerned with O. IX, r.8or r. 9> 
Civil Procedure Ocde. I agree, therefore, 
with the judgment of the learned Judge, 
Rupchand, A.J. O. and the appeal there- 
fore, is dismissed with costs. 
D. Appeal dismissed, 
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Lorp RUSSELL OF KiLLowgn, Lorp ROCHE 
AND SIR LANOBLOT SanDERSON 
JAMES AUGUSTUS WILLIAMS 
—~APPELLANT 
__ versus 

PATIENCE [RATT JOHNSON (Since 

DECEASED) NOW REPRESENTED BY JABEZ 

GUSTAVUS WILLIAMS AND aNCTHBE 

—REsPONDENTS 

Appeal—Decision of trial Court on facts—Pre- 
sumption of correciness—Findings, tf can be reversed 
—Gift—Burden of proof—Relation between parties 
raising presumption of influence-- Donee must prove 
that gift was the result of free exercise of donor's 
will. 

The revergal of the findings of fact of a Judge who 
has tried thecase without the assistance of a jury is 
well within the competence of an Appellate Court, 
who are in fact re-hearing the case; but the presump- 
tion is that the decision of the trial Judge on the 
facts was right and that presumption must be dis- 
placed by the appellant. Colonial Securities Trust 
Company v. Massey (1), referred to. [p. 528, col. 1.] 
_ Where the relations between the dcnor and donee 

have at or shortly before the execution of the gift 
been such as toraise a presumption that the donee 
had influence over the donor, the Court will set aside 
the voluntary gift unless itis proved that infact 
the gift was the spontaneous act of the donor acting 
under circumstances whichenabled the donor to 
exercise an independent will and which would justify 
the Court in holding that the gift was the result of a 
free exercise of the donor's will. Inche Noriah v. 
Shaik Allie Bin Omar (2), referred to. [p. 528, col. 2.] 

Messrs. Harold Simmons and Pearl, for 
the Appellant. 

Mr. R. O. Wilberforce, for the Respon- 
pondent. 

Sir Lancelot Sanderson.—This appeal 
is brought from a judgment of the West 
African Court of Appeal which reversed 
the judgment of the trial Judge Webber, 
C. J., who had dismissed the action. The 
‘case is a Very peculiar one in its facts. It 
might almost be described as sui generis. 

The action was brought by an old widow 


lady, Mrs. Johnson, who at the time of 
the matters complained of in the 
action was some 82 or 88 years of 


. age. The defendant is a medical man, who 
had on the occasions of two illnesses of 
the plaintiff (in the years 1928 and 1930; 
attended her professionally. He was not 
what she called her “family doctor,” but 
he was an intimate friend of hers. He 
apparently made no charge for his pro- 
fessional services; he said, “I never re- 
garded her as a paying patient. I never 
charged her for the medicines.” ‘Ihe 1930 
illness was occasioned by the old lady 
falling down axd it lasted throughout the 
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month of August 1930, but by the end of 
the month her cure was complete. On 
February 4, 1931, she executed a deed of 
that date, by which she purported to convey 
to the defendant in fee simple, certain 
land in Charlotte Street, in Freetown, to- 
gether with the building thereon. The 
deed purports to be a conveyance on sale 
for the sum of £1,5C0, but it is not in 
dispute that there never was asale. The 
conveyance must be treated as a voluntary 
conveyance, 

On July 9, 1932, Mrs. Johnson issued 
her writ, and on March 31, 1933, she de- 
livered her statement of claim. By that 
document she claimed to have the con- 
yeyance set aside and a reconveyance of 
the house and land by the defendant to 
her. Her claim as appears from the al- 
legations in paras. 2,3 und 4 of the state- 
ment of claim was based on two grounds 
(1) that the deed was executed by her 
under the influence of the defendant, her 
medical attendant without independent 
advice, and (2) that ahe executed the 
conveyance in ignorance of its true nature. 
This second allegation, which looks like a 
charge of fraud against the defendant, bas 
in fact disappeared from the case, and 
may be disregarded. The case was tried 
and decided on two issues only, viz. (1) 
were the defendant and plaintiff in the 
confidential relationship of doctor and 
patient? and (2) was the infiuence which, by 
reason of the existence of that relation- 
ship is presumed to have produced the gift, 
rebutted by the defendant? 

The Chief Justice who tried the case 
having had the great advantage of hear- 
ing the witnesses, held that on the evi- 
dence the true relationship was more like 
that of mother and son, and that it was 
“difficult to understand how a casual at- 
tendance on two occasions...can be said to 
create such a relationship as to make 
that relationship of a ccnfidential and 
fiduciary character.” He further held 
that even assuming that such a relation- 
ship had been established, the presump- 
tion of influence had been rebutted. It 
had, he said, been proved to his gatis- 
faction, having regard to all the circum- 
stances, “that the gift was the result of 
the free exercise of independent will.” 

The Court of Appeal took the contrary 
View upon both points. They were of 
opinion (1) that the relation of doctor 
and patient existed between the parties 
and (2) that the presumption of influence 
had not been rebutted by the defendant. 


£93 


Against this decision of the Oourt of 
Appeal the defendant has appealed to His 
Majesty in Council. 

Their Lordships appreciate that the 
Yeversal of the findings of fact of a 
Judge who has tried the case without the 
assistance of a jury is well within the 
competence of an Appellate Court, who 
are in fact re-hearing the case: but as 
was well said by Lord Esher, M. R, in 
Colonial Securities Trust Company Ve 
Massey (1), the case cited by Brooke, J. 
in his judgment, the presumption is that 
the decision of the trial Judge on the 
facts was right and that presumption must 
be displaced by the appellant. In con- 
sidering what advice they should- tender 
to His Majesty in the present case, the 
question for their Lordships to answer is 
ia effect the same. Has the plaintiff dis- 
placed to their satisfaction this presump- 
tion of the correctness of the view entertain- 
ed by the trial Judge? 


As regards the first question, the answer 
is they think, in the affirmative. The 
_ learned Chief Justice seems to have paid 

insufficient attention to the basis upon 
which the presumption of influence arising 
from this intimate relationship rests. He 
dismisses the question by describing the 
defendant's attendances as “a casual at- 
tendance on two occasions.” ‘That conclu- 
sion is not, in their Lordships opinion, jus- 
tified by theevidence. So far from being 
“casual,” the attendances represented at- 
tention and care by the defendant to his 
Patient throughout the courses of the two 
illnesses. The illness of 1930 was clearly 
no light matter, as the defendant attended 
the plaintiff during the whole of August, 
and was one which afforded just such an 
opportunity for generating those feelings 
of confidence and gratitude, calculated to 
produce the influence (no doubt uncon- 
sciously operative) which creates a desire 
to confer benefits on the medical adviser 
and against which the patient requires 
protection. Upon this first question, their 
Lordships agree with the Court of Appeal 
that in this case, the question of the valid- 
ity of the gift made by the plaintiff by 
the conveyance of February 4, 1931, must 
be dealt with upon the footing that the 
donor and donee stood in the relationship 
of patient and doctor or had stood in that 
relationship so recently as to necessitate 
that the defendant should rebut the pre- 


(1) (1896) 1 Q B 38; 65 LJ QB 100; 73 L T 497; 44 
W R312, 
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sumption of influence arising from that 
relationship. 

The principle which applies to the above- 
mentioned second issue is to be found 
in the judgment delvered by the Lord 
Chancellor in Inche Noriah v. Shatk Allie 
Bin Omar (2). Itmay be stated as follows: 
where the relations between the donor 
and donee have at or shortly before the 
execution of the gift been such as to raise 
a presumption that the donee had influence. 
over the donor, the Court will set aside 
the voluntary gift unless it is proved that 
in fact the gift was the spontaneous act 
of ‘the donor acting under circumstances 
which enabled the donor to exercise an 
independent will and which justify the 
Court in holding that the gift was the 
sate of a fres exercise of the donor's 
will. i 

In the case cited the question was dis- 
cussed whether: the presumption can be — 
rebutted in any other way than by proof 
of independent legal advice and also as 


to what constituted sufficientindependent .. 


legal advice. Their Lordships were not 
prepared to accept the view that indpen- 
dent legal advice in the only way in | 
which the presumption can be rebutted: 
and they were not prepared to affirm that 
legal advice, when given, does not rebut 
the presumption, unless it be shown that 


the advice was taken. They held that it. > 


was necessary for the donee to prove that 
the gift was the result of the free exercise 
of the independent will of the donor. It 
was pointed out that the most obvious 
way to prove the abovementioned factis 
by- establishing that the gift was made 
after the nature and effect of the transac- 
tion had been fully explained to the donor 
by some independent and qualified person 
so completely as to satisfy the Court that 
the donor was acting independently of 
any influence from the donee and with 
the full appreciation of what he was doing 
and in many cases where there ara no 
other circumstances this may be the only 
means by which the donee can rebut the 
presumption. The fact, however, to be 
established, said iheir Lordships, was that 
which has been already stated, and . if evi- 
dence is given of circumstances suficient 
to establish that fact they saw mo reason 
for disregarding them merely because they 
do not include the advice from a lawyer. 
They refused to lay down what advice 
must be received in order to satisfy the 


Be etal A 0127; 988 L JPC 1; 140 L Tilzl; 45T 
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tule where independent legal advice is 
relied on further than to say thatit must 
be given with a knowledge on the part 
of the adviser of all relevant- circumstances 
and must be such as a competent and 
honest adviser would giveif acting solely 
in the interest of the donor. 

The learned Chief Justice who tried 
the case referred to the decision in the 
abovementioned case and adopted the 
Principle therein stated. He came to the 


conclusion that the plaintiff was aware of 


the true nature of the transaction, that 
she deliberately chose a conveyance (mean- 
ing a document which was in form a 
conveyance for value) in preference to a 


_deed of gift, that she signed the deed 


well knowing the contents thereof, that 
the cohtents were read out to her and 
that she understood everything that was 


- said to her at the time. 


y 


x 


He recognised that the onus was upon 
the defendant to prove that the gift was 
the result of the free exercise of the 
plaintiff's independent will and as already 
Stated he held that this had been proved 
to his satisfaction, having regard to the 


“. circumstances. 


“In their Lordships opinion the question 
for decision in this appeal is whether 
there was evidence which justified the 


. Ohief Justice in arriving at the above- 


mentioned findings. The fact that the 
plaintiff had the benefit of the advice of 
Mr. Barlatt, the solicitor, of whose in- 
dependence the Chief Justice was satisfied, 
and wh) was selected by the plaintiff 
herself to prepare the deed, cannot be 
relied upon as sufficient by itself to rebut 
the presumption of influence by the de- 
fendant, because it was not proved that 
Mr. Barlatt had a kaowledge of all relevant 
circumstances and it was for the defendant 
to prove it; in particular it was not proved 
that Mr. Barlatt knew the total of the 


_ plaintiff's property or what proportion the 


portion conveyed to the defendant bore to 
the said total. 


But it was not upon thé advice given 
by Mr. Barlatt, the solicitor, to the plaintiff 
that the Chief Justice either solely or chiefly 
felied. It is material, however, to note that 
the solicitor explained tothe plaintiff the 
other legal forms of carrying out her 
intention, viz: by a deed of gifs or by 
a Will waich could be revoked, but that 
the plaintiff preferred the fordi of a coi- 
veyance for value and that the plaintiff 
told the solicitor that she had. thought it 

M 2—67 & 68 
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all out and that she knew what she wag 
doing. 

The plaintiff's preference for the form 
of a conveyance for value probably was 
not uninfluenced by litigation with another 
claimant to her property. 

There were other matters which need 
not be mentioned in detail, such as the 
withdrawal of her will, her arrangements 
as to the interim dealing with the rents 
of the property, and another gift of prop-. 
efty at and about the same time to a 
Mrs. Williams, which the Chief Justice 
was entitled to and did take into con- 
sideration. 

There is, however, one matter which in 
their Lordships’ opinion is of very great 
importance and which distinguishes this 
case from other cases in which a question, 
similar to that now under consideration 
has arisen. 

In many of such cases the question 

Game up for consideration after the donor 
was dead. In this case, however, both the 
donor and the donee, the plaintiff and 
the defendant, were available as witnesses 
and gave evidence at the trial. The Chief 
Justice, therefore, had the great advantage 
of seeing both parties in the witness box, 
and of hearing their evidence. 
He came to the conclusion that the 
plaintiff was well educated and did not 
bétray any sign of mental weakness and 
that she had compstently administered. 
her son's estate. This finding, in their 
Liordships’ opinion, is supported by the 
evidence of Mr. Barlatt which goes to show 
that she was an intelligent, astute and 
strong willed woman. 

The Chief Justice did not believe the 
evidence of the plaintiff and he accepted 
unféservedly the evidence of the defen- 
dant. 

Their Lordships see no reason to dissent 
from such finding given as it was by 
ofie who was in a much better position 
to judge of the matter than their Lordships. 
In view of that finding and the other 
evidence in the case, it isnot surprising 
that the Chief Justice came to the con- 
clusion that the presumption of influence 
by the defendant upon the plaintiff had 
been rebutted and that the transaction 
was the result of the free exercise of the 
Plaintiff's independent will. 

The learned Chief Justice applied the 
Gotrect principle to tHe. consideration of 
the matter, and their Lordships are of 
opinion that there was sufficient evidence to 
justify him in arriving at the abovemen- 


530 
tioned conclusion and consequently that 
his decision should not have been dis- 
turbed. The result is that the appeal 
must be allowed, the order of the Court 
of Appeal dated April 16, 1935, set aside 
and the judgment of the Chief Justice 
of October 1, 1934, restored. The plaintiff 
having died, Ler legal personal representa- 
tives were made respondents to the appeal, 
and they must pay the defendant's costs 
in the Court of Appeal and of the appeal 
to His Majesty in Council. Their Lord- 


ships will humbly advise His Majesty 
accordingly. 


D. Appeal allowed. 
Solicitors for the Appellant:—Messrs. 
Leader, Plunkett & Leader. 


Soliciters for the Respondent:— Messrs. 
Lawrence Jones & Co. 


anggan ag a 


l OUDH CHIEF COURT 
Criminal Appeals Nos. 165 and 166 of 1937 
November 22, 1937 
ZIA-UL HASAN AND SMITH JJ. 
EMPEROR — APPELLANT 
versus 
RAM SARUP—Compratwantr— 


SRESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 45, 
87—“Proclaimed offender”, scope of —Proc amation, 
not strictly in terms of s. 87, whether makes any 
difference—Proclamation under s. 87 issued—Duty 
of headman of village to report to Holice, the visits 
of such person to his village—Foilure to report— 
Offence under s. 176, Penal Code (Act XLV of 
1860), if committed. 

The term “proclaimed offender” as used in s. 45 
of the Code of Criminal Procedure, must be taken 
not in any technical sense but in its obvious general 
meaning. If a proclamation has been made in 
respect of person under gs. 87 of the Code of 
Criminal Procedure, it is sufficient to constitute 
him a proclaimed offender under s. 45 of the Code, 
Queen-Empress v. Narpat Singh (1) and In the matter 
of the Petition of Pandya Nayak (2), relied on. 

Where it has been proved by the evidence on 
the record that a proclamation under s, 87 of the 
Code of Criminal Procedure was made in respect 
of a person in order to find whether the accused 
. (village headman) is guilty under s. 176, Penal 

Code, read with s. 45 (1) (b) of the Code of Criminal 
Procedure, if is necessary to see whether he 
possessed any information respecting the proclaimed 
person's passage through or visit to his village. 
Where it appears that he became aware of such 
person's visit to the village, but failed to give the 
required information to the Police he is | liable 
under s. 176, Penal Code. The fact that the pro- 
clamation was not made strictly in accordance with 
the terms of s. 87, Criminal Procedure Code, does 
neh render such person, a proclaimed offender any the 
ess. ji 

Cr. A. against the order of the? Sessions 


Judge, Bara Banki, dated April 1, 1537, 
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The Assistant Government Advocate, for 
the Crown. : 

Mr. B. N. Roy, for the Accused. 

Judgment.—These appeals on behalf 
of the Local Government against an ap- 
pellate judgment of the learned Sessions . 
Judge of Bara Banki arise out of the 
following circumstances. In August, 1935, 
a report was lodged with the Ramsanehi- 
ghat Police about a theft said to have 
been committed by two persons, namely, 
Ram Asre and Ramphal. The Police took 
up the matter, and as Ramphal was 
absconding, they made a report for action 
being taken against him under ss. 87 and 
88 of the Code of Criminal Procedure. 
Accordingly a proclamaticn and a warrant 
of attachment of property were issued 
against him by the Court. The proclama- 
tion was made on October3, 1935, in the 
village of Balhapurwa, where Ramphal 
resided. When the warrant of attachment 
which bears the same date as the pro- 
clamation under s. 87 was received by the 
Ramsanehighat Police, they reported that 
Ramphal had no residence in the village 
of Balhapurwa, but that he was reported — 
tohave gone to live with his relation ` 
Ajudhiya Chaukidar, respondent in one of 
these appeals. On this report the warrant 
for attachment was sentto the Sub-Inspec- 
tor of Kothi Police Station to which the 
village in which Ajudhiya lived appertained. 
The attachment was made on October 13, 
1935, by the second officer of Kothi Police 
Station in the presence of Mahadeo 
Prasad, village patwari and Ram Sarup 
Village mukhia respondent in the other 
appeal and the attached property was given 
in the custody of Ajudhiya Chaukidar, 
respondent in appeal No. 166. At the time 
of making the attachment the Sub-Inspec- 
tor asked Ajudhiya to bring Ramphal to 
the thana as soon ashe could doso but 
he did nothing of the kind. Ramphal 
was arrested some months later, but as 
against the present respondents and 
Mahadeo Prasad paiwart cases Were 
started under s.176 of tne Indian Penal 
Code onthe ground that they as village 
chaukidar viliage headman and village 
patwari were bound under s. 49(1) (b) of the 
Code of Criminal Procedureto give the Police 
information which they possessed res- 
pecting the visit of Ramphal, a proclaimed 
offender, to the village. 

These three cases were tried by a Magis- 
trate of the first class, who convicted all 
the three men under s.176, Indian Penal 
Code. While the village patwari Mahadeo 
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Prasad was given a sentence of Rs. 20 
fine the respondents to these appeals were 
fined Rs. 51 each. Ram Sarup and 
Ajudhiya, respcndents, filed appeals in the 
Court of the learned Sessions Judge, and 
Mahadeo Prasad applied to him in revision. 
The learned Judge, setting aside the con- 
viction of the present respondents, acquitted 
them and made a reference tothis Court in 
respect of Mahadeo Prasad recommending 
that his conviction be set aside. This refer- 
ence came up before me on May 17, 1937, 
but Iwas of opinion that all the three 
persons were rightly convicted by the 
learned Magistrate and that the view of 
the learned Sessions Judge, that as Ram- 
phal was not proved to be a proclaimed 
offender, the accused were not guilty, was 
incorreci. I therefore, refused to accept 
the reference made by the learned Judge 
and maintained the conviction and sentence 
of Mahadeo Prasad. These appeals have 
been brought by the Local Government 
against the order of the learned Sessions 
Judge acquitting the chaukidar and the 
mukhia. 
= Tam of opinion that these appeals should 

be allowed. As pointed out by mein my 
order of the reference in Mahadeo Prasad's 
case, the term “proclaimed offender” as 
used ins. 45 of the Oode of Criminal 
Procedure must be taken not in any 
technical sense butin its obvious general 
meaning. I find that the same view was 
taken of this expressionin 1901 by Knox, J. 
of the Allahabad High Court in Queen- 
Empress v. Narpat Singh 1901 Allahabad 
Weekly Notes 10 (1). The learned Judge 
Says : 

itt would appear from the latter part of his (the 
Sessions Judge's) judgment that he came to the 
conclusion that the explanation attached tos. 45 
of the Code of Oriminal Procedure was an exhaus- 
tive definition of the word ‘proclaimed offender.’ 
It is rather difficult to understand how he could 
have fallen into this error. The words contained 
in that part of the section are ‘the expression 
proclaimed offender includes any person proclaimed 
as an offender, etc.. The use of the word ‘includes’ 
should at once have pointed out to the learned 
Judge that the persons included in the eapression 
Bre persons over and above those to whom the 
words in their ordinary signification applied, and 
who might but for this explanation, have escaped 
out of the catagory of ‘proclaimed offenders’. 
When a definition isintended to be exhaustive, the 
Legislature, as a rule, uses the word ‘means’ and 
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not the word ‘includes’. 
If a proclamation has been made in res- 

pect ofan accused person under s. 87 of 

the Code of Criminal Procedure, it is 

sufficient to constitute him a proclaimed 

offender under s. 45 of the Code. This view 
(D) A W WN 1901, 10. 
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is supported by the decision of the Madras 
High Court In th? matter of the petition 
of Pandya Nayak I. L, R. 7 Madras 436 (2). 
At p. 438* it was remarked : 

“And in the present case it would have been easy 
to prove, and it was on the prosecution to prove 
that proclamation was made (if this was so) in the 
manner required by s. 87.” 

In the present case it has been proved 
by the evidence onthe record that a pro- 
clamation under s.87 of the Code of 
Criminal Procedure was made in respect 
of Ramphal. Therefore, in order to find 
whether or not Ajudhiya and Ram Sarup 
were guilty under s. 176, Indian Penal Gode, 
read with s. 45 (i) (b) of the Code of 
Oriminal Procedure, if is necessary to see 
whether they possessed any information 
respecting Ramphal’s passage through 
or visit totheir village. Both the accused 
in their statements stated that after the 
attachment of Ramphal’s property, Ram- 
phal did come to the village, but both 
claimed to have sent or taken him to the 
thana. The latter portion of the accused's 
statement was disbelieved by the trial 
Court, and I think rightly. The result is 
that it appears from the accused's own 
statements that they became aware of 
Ramphal's visit tothe village, but failed 
to give the required information to the 
Police. They were both thus liable under 
s. 176, Indian Penal Code, and the learned 
trying Magistrate was, in my opinion, right 
in convicting both of them. The fact that 
the proclamation was not made strictly in 
accordance with the terms of ss. 87, Ori- 
minal Procedure Oode, does not, in my 
opinion render Ramphal a proclaimed 
offender any the less. 

I would, therefore, allow these appeals, 
set aside the order of the acquittal passed 
by the Sessions Judge in favour of the 
respondents, and restore the order of the 
trial Court. 

Smith, J.—I agree. 

By the Court.—We allow these appeals, 
set aside theorder of acquittal passed by 
the Sessions Judge in favour of the respond- 
ents, and restore the order of the trial 
Court. 

D. Appeal allowed. 

(2) 7 M 436; 1 Weir 102. 

*Page 2 M.—|[ Ed.) 
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l CALCUTTA HIGH COURT 

Ordinary Original Civil Jurisdiction Suit 
No, 241 of 1935 
April 9, 1936 

LORT-WILLIAMS, J. 
RAM GOPAL LUCHMINARAIN— 
PLAINTIFF 


VETSUS 
BAIJNATH PRASAD AND oruERs— 


DEFENDANTS 

Hindu Law—Joint family—Trade—Several groups 
carrying on business in different places—Partition — 
One group, tf can pledge credit of other-—-Agreement 
conferring such power—Liffect—Family carrying on 
ancestral business—Whether governed by rules of 
co-parcenership alone—Creditor, if should prove 
benefit or family necessity. 

Where joint family business ie carried on by 
several groups of the family at different places, 
after partition one group has no power to act on 
behalf of or pledge the credit of another group. No 
such power or authority can arise or exist unless given 
expressly or by implication, thatis to say, by rea- 
son of some contractual agreement made either ex- 
pressly or by implication between the parties, 
though doubtless in the final accounting and ad- 
justment the managers of the various branches of 
the business can claim credit for such expenditure 
as was incurred for the benefit or necessity of the 
estate. But there is nothing to prevent divided 
members of a joint family from holding their as- 
sets jointly. Sri Ranga Thathachariar v., Srinivasa 
Thathachartar (2) and Nathu Lal yv. Babu Ram (4), 
relied on, (p. 533, col. 2; p. 534, col. 1] 

Where a Hindu joint family carries on an ances- 
tral or family business it is governed not by the 
rules of co-parcenership alone but by those rules 
as modified by the incidents and exigencies of 
trade,—accommodated to the law of partnership. 
Thus, in particular, the managing member or mem- 
bers, that is to say, the persone appointed and held 
out as accredited representatives, have all the 
powers necessary for carrying on the family trade 
and as such may pledge the credit of the family to 
its uttermost. The creditor need not prove that a 
debt incurred was for the benefit or necessity of the 
family. Niamat Rai v. Din Dayal (5) and Raghu- 
nathji Tarachand vy, Bank of Bombay (6), referred 
to. |p. 535, col. 1.] 


Judgment.—This is a suit for the re- 
covery of the sum of Rs. 31,983-5-9 being 
the balanceof the amount due and owing 
to the plaintiffs in respect of money lent in 
the year 1934. There is no real dispute 
about the loans or the amount. As so often 
happens the pleadings do not fully and 
clearly set out the real dispute between the 
parties, but a number of particular issues 
were raised and settled. It is, however, 
necessary to consider only three, namely : 
(1) Was the originally joint family business 
of the defendants being carried on by them 
as a partnership business at the time when 
the leans were made? (2) Were the loans 
contracted in the ordinary course of busi- 
ness and for the benefit of the business so 
carried on? (3) Did the defendants hold out 
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the managers of the branch of the business 
carried on under the firm name of Kishori- 

“lal Mukundlal.as accredited agents and 
managers of the business carried on by ths 
defendants ? ; 

The main question to be decided is whe- 
ther allorsome only of the defendants are 
liable for this debt. The defendants were 
members of a joint Hindu trading family 
under the Mitakshara Law, and are des- 
cendants of one Lala Ramdayal, the founder 
of the family and of a number of businesses 
carried on by and on behalf of the family 
in various parts. of India, the head office 
being at Jhusi in the District of Allahabad, 
Lala Ramdayal had two sons, ons of whom 
died without issue; the other Lala Dwarka- 
prasad, who died some filty years ago had 
five sons, Lala- Harnandas, Lala Mohanlal, 
Lala Kishorilal, Lala Kanhyalal and Lala 
Mukundilal; and each of these had sons and 
oiher descendants, who formed five groups 
or parts of the joint family which have’ 
been referred 10 throughout for convenience 
as groups Nos. 1,2, 3,4 and 5, and are set 
out in the genealogical table exhibited to 
the plaint. Each group or part carried on 
apart of the joint tamily business on 
behalf of all’ the members of the joint 
family, which purts consisted of one busi- 
ness Or a number of associated businesses, 
in various parts of india, and under 
Various firm names. 

Thus group No.3 consisting of the des- 
cendants of Lala Kishorilal, carried on a 
part of the joint family business at Calcutta 
and Jhusi (Allahabad) and other places 
under’the firm name of Kishorilal Mukundi-, 
lal; and group No. 4, consisting of the 
descendants of Lala Kanhyalal, similarly 
carried on another part under the firm name 


of Mohanlal Kanhyalal at Madras and Naini 


(Allahabad), and under the firm name of 
Beniprasad Kedarnath at Bombay, (though 
this group contends that the business at 
Bombay is not and never was a part of the 
joint family business). Written statements. 
were filed by the members of group: No» 4 
and by guardians ad litem on behalf of 
those detendants who were minors, But 
the only serious defence was raised on 
behalf of group No: 4, though at the last 
moment when the final speeches were 
being delivered Mr. Das of Counsel asked 
leave to appear for the members of groups 
Nos. 1, 2 and 5, and was allowed to address 
the Court on their behalt. ; 
Some of the members of group No. 3 have 
supported the plaintiff's claim, and all tie 
members of that group, including the 
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minors, contend that all the defendants 
are jointly liable for the debt, and this is 
denied by the members of all the other 
groups. Tt is admitted that all these 
businesses ‘except that at Bombay) once 
belonged to and were carried on by the vari- 
nus groupsion behalf of the}jointtfamily. But 
it is contended by the members of groups 
Nos. 1,.2, 4 and 5 that the joint family 
ceased to exist prior tothe date when the 
{cans were advanced, and thereafter no 
member or group of members of the for- 
merly existing joint family had either 
power or authority to act for or on behalf 
of, or to pledge the credit of, any other 
meinber or group of members. On Janu- 
ary 2, 1926, Pratapchunder, a member of 
group No. 2, filed a suit for partition at 
Allahabad, and a preliminary decree was 
made on February 14, 1927. There was an 
appeal to the High Court, and eventually, 
on Jaunary 13, 1931, an order by consent 
was made embodying a settlement between 
the parties in the following terms inter alia: 


“In the proceedings relating to the preparation , 


Of the final decree the tentative valuations of the 
various items of the properties in dispute as given 
in the plaint should be ignored and the actual 
value of each item of property which exists should 
be ascertained by means of a Commission. The 
properties given in list A are shops with the 
business and not only the buildings; the true 
valuation of those shops should be according to 
the present existing net assets as disclosed by the 
account books of those shops which will be pro- 
duced by the parties in whose possession they 
may be. 
The entire property is to be divided into five 
lots of equal value. In case of deficiency in value 
of the properties in any lot the deficiency should be 
made good by a cash amount. 
One lot out of these five lots will be drawn by 
the Court in the presence of the Oounsel for the 
parties and be allotted to the branch consisting of 
the descendants of Mohanlal which lot will not 
be sub-divided in this suit. In case there is any 
other property left out from the schedules attached 
to the plaint which has since been discovered 
to be joint property it will be included in the 
division provided it is proved that it is joint 
property. 
_ Any temple or dharamsala or properties apper- 
taining thereto which are proved to be dedicated 
properties will not be partitioned and any joint 
interest in the same which any of the parties to 
oe suit may possess will remain unaffected by the 
ecree. 


There will be no accounting for mesne profits 
prior to the instifution of the suit but the entire 
net income after meeting the necessary expenses 
or losses during the pendency of the suit shall be 
& part of the divisible property, the exact amount 
to be ascertained by reference to the 
agcounts......All the parties further agree that the 
Court below should pick out one separate lot out 
of the five lots prepared for the branch repre- 
sented by Lala Baijnath Prasad, another lot for 
the branch represented by Beniprasad, another lot 
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for the branch represented by Banwarilal and others 
leaving the last lot for the branch represented by 
Bansilal.” a 
There can be no doubt and it is not 
seriously denied thut the effect of these pro- 
ceedings was to cause a partial disruption 
of the joint family. The filing of the par- 
tition suit by Pratap caused an imme- 
diate severance of the jointstatus: Girija 
Bai y. Sadashiv Dhundiraj ‘1). But the 
consent decree provided that the joint prop- 
erty was to be divided into five equal lots, one 
lot being drawn and allotted to each of 
the five groups in agreed rotation, which 
indicates that the members of each group 


“intended to remain joint inter se. The 


debts in suit were contracted in 1934 in 
the firm name of Kishorilal Mukundilal, 
and it is contended by the members ofall 
the groups, except group No. 3, that at that 
date no member of group No. 3 had any 
power or authority to act for or on behalf 
of, or to pledge the credit of any other mem- 
ber or group of members. 

It isin my opinion clear that no such 
power or authority could arise or exist unless 
given expressly or by implication, that is 
to say, by reason of some contractual 
agreement made either expressly or by 
implication between the parties though 
doubtless in the final accounting and ad- 
justment the managers of the various bran- 
ches of the business could claim credit for 
such expenditure as was incurred for the 
benefit or necessity of the estate; Sri kanga 
Thathachariar v. Srinivasa Tnathachariar 
2). 

No such agreement was made expressly 
(apart from the terms of settlement) and the 
ultimate question for decision, therefore, is 
whether any such agreement arises by im- 
plication by reason of the terms of settle- 
ment, or the conduct of the parties or the 
surrounding circumstances. After very 
careful consideration of all the facts I have 
come to the conclusion that such un agree- 
ment must be implied and that the adult 
parties agreed and intended that all the 
businesses should be carried on upon similar 
terms and conditions as theretofore until the 
final division and allotment should be made, 
that is to say, until the final decree though 
doubtless none of them anticipated that 
so long a time would elapse between the 


date of the consent decree which was but 
(1) 431 A 151; 37 Ind. Cas. 321; A I R1916 P O 
104; 43 O 1031; 12 NLR 118;20C W N 1085; 14 A 
LJ 822;20 ML T 78; (1916)2 M W N 65; 18 Bom. 
LR 621,4L W114; 240LJ 207; 31M LJ 455 
P O} 
; D 50 M 866; 104 Ind. Cas, 472; A I R1927 Mad, 
801; 53 M LJ 189; 26 L W 125; 33 M UT 234, 
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a preliminary decree and that of the 
final decree making a final division and 
allotment. Of course the parties could no 
longer carry on with the legal status of 
members of a joint Hindu trading family, 
but impliedly they agreed and intended to 
carry on in partnership, and under the 
management of the various kartas or 
managers of the several branches of the 
business, and with similar powers as they 
had had, theretofore, until the time arrived 
for such division and allotment. 

The reasons for the conclusion to which 
I have come are various and of varying 
weight and importance. 
it is to be observed that the suit is still 
pending. The appeal was against a pre- 
liminary partition decree, and the terms 
of settlement were embodied in a prelimi- 
nary partition decree by consent of all 
parties. 

Secondly, there has been as yet no adjust- 
ment of the books of the various branches 
of the business, and apparently, there has 
been no adjustment between the various 
branches for many years past, if at all. 

Thirdly, it is to be remembered that 
partition in Hindu Law according to the 
Mitakshara means both a division of title 
or status, and a division of property: 
Appovier's case, (Appovier v. Ramasubba 
Aiyar) (3). There is nothing to prevent 
divided members of a joint family from 
holding their assets jointly: Nathu Lal v. 
Babu Ram (4) at p. 487*, and in my opinion 
the facts show that the defendants intended 
that their assets should remain joint until 
the final division by metes and bounds. 
.Fourthly, no express provision was made 
in the terms of settlement for dealing with 
the property pending the final division, for 
example, the care and upkeep of cattle of 
the value of nearly Rs. 20,000, the upkeep 
and repair of buildings and machinery, 
and the management of zamindary and 
other property both movable and immov- 
able. Fifthly, the terms of settlement 
referred to “the entire net income after 
meeting the necessary expenses or losses 
during the pendency of the suit.” The 
wcrds ‘meeting .. losses” in that context 
can refer only to business losses, They 

(3) 11 M 1A 76; 8WR PO1;2 Sar, 218:1 Suther., 
657 (P O). 

(4) 400C W N 481: 161 Ind. Cas. 33; AIR 1936 
P O 103; 63 I A 155; (1936) O W N 204; (1936) O 
LR 166; 1936 AL R 272; 8 RP 0189; 2B R 362- 
43 LW 464; 19N L J 62; 17P L T321; 38 Bom 
L a 462; (1936) MW N 499; (1938) A LJ 686 
$ 
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are inappropriate in connection with any 


of the other kinds of property owned by 


the family. Sixthly, income-tax always 
has been and still is assessed upon all the 
family assets as a whole, including the 
Bombay business which was started only ` 
in 1928. Payment on behalf of the whole 
family is made by Kishorilal at Jhusi 
which was the head office of the joint 
family business. Beniprasad (group No. 4) 
asserted in evidence that the payment is 
adjusted in the books of the various 
branch businesses, but he produced. no 
books in support, and no such adjustment 
appears in the Jhusi books. 

The defendants, other than the mem- 
bers of group No. 3, say that this mode of 
assessment is inevitable because s. 25-A, 
Income Tax Act provides that separate 
assessment will not be allowed until the 
division of the joint property has been 
completed. But this is not the effect of 
the section. Separate assessment will be 
allowed if the Incomet-ax Officer after 
enquiry is satisfied that a separation of 
the members of the family has taken 
place, and that the joint family property 
has been partitioned among the various 
members or groups of members in definite 
portions. This in fact was the effect of 
the consent decree. None of the defen- 
dants have made any claim to be assessed 
separately. Further s. 25 provides that 
notice of discontinuance of any business 
may be given, and income-tax thereon 
avoided. But none of the defendants gave 
any such notice, though in fact some of 
the branch businesses were discontinued 
after 1931. Seventhly, though all the 
defendants were aware that the various 
businesses were being carried on by the 
various branches as before, and liabilities 
were being incurred in the ordinary course 
of business, none of them applied to the 
Court for an injunction. to prevent the 
carrying on of any of the businesses; or 
for the appointment of a Receiver or 
Receivers, and though demands were being 
made on the members of groups Nos. 3, 4 
and 5, nonotice of the dissolution of the joint 
family, or the discontinuance of its busi- 
ness, or the business of any of its branches, 
either public or private, was given by 
any of the defendants to the plaintiffs or 
any other of the firm’s customers or credi- 
tors until October 1934, and then only by 
two members of group No. 2. That notice 
stated that all the businesses are joint 
family businesses. 

In this connection it is tọ be remembered 
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that where a Hindu joint family carries 
on an ancestral or family business it is 
governed not by the rules of co-parcener- 


ship alone but by those rules as modified - 


y the incidents and exigencies of trade, 
accommodated to the law of partner- 
ship : (Hindu Code—Gour, Kd. 3, pp. 736 
and 737). Thus, in particular, the managing 
member or members, that is to say, the 
persons appointed and held out as accre- 
dited representatives, have all the powers 
necessary for carrying on the family trade 
and as such may pledge the credit of the 
family to its uttermost. The creditor need 
nob prove that a debt incurred was for 
the benefit or necessity of the family: 
Niamat Rai v. Din Dayal (5) at p. 603%; 
Raghunathji Tarachand v. Bank of Bombay 
(6). The contention of Counsel appearing 
on behalf. of the members of groups 
Nos. 1, 2, 4.and 5 has been that the meaning 
of the terms of settlement was that the 
parties agrecd and intended either that 
all the various businesses should be forth- 
with liquidated and closed down, or alter- 
natively, that each group should continue 
bo carry on the business with which it had 
been immediately associated, but for its 
own benefit and at its own risk. The first 
objection to such a contention is that not 
a word wes said in the terms of settle- 
ment about a provision which obviously 
was of the greatest possible importance. 
In my opinion both alternatives are so 
unlikely, Bo unreasonable and so impractic- 
able that neither can have been intended 
by any of the parties. 

The family property, a full description 
of which 18 seb outin the lists annexed to 
the plaint in the partition suit was valued 
at over one crore eighty six lakhs, and of 
this large sum the shops and businesses 
account for nearly a crore and thirty 
lakhs. To have closed down such valuable 
businesses forthwith, would have amounted 
to little short of lunacy. Apart altogether 
from questions of good will and future trade, 
some of the businesses consisted of or 
included valuable assets which could not 
be readily or easily realized. For example, 
the business carried on by group No. 3 
included oil mills at Caleutta and a large 
sugar mill at Jhusi containing valuable 
machinery, and the business carried on 

(5) 8 Lah. 597; 101 Ind. Cas. 373; AI R1927P 0 
121; 54 I A 21; 29% Bom. L R 886: 52 M 
i £0 WX 537; 25A L J 599; 45 0 L J 548; 
Wan DO. i PLR 463;8 P LT 647; 26 L 

(6) 34 B72; 2 Ind Cas. 173; 11 Bom. L R 255. 
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by group No. 4 included sugar and flour 
mills at Naini. To have closed them down 
forthwith would have been a very stupid 
and wasteful policy. The trade of the 
mills would have been lost and the idle 
machiney would have rapidly deteriorated. 
Moreover, January, the month when the 
decree was made, is the middle of the 
Sugar season, and large stocks of gur had 
been purchased to supply the sugar mills. 
On the other hand, it could not have been 
intended that each group should continue 
to carry onthe business with which it had 
préviously been associated, for its own 
benefit and at its own risk, because under 
the terms of settlement the final allotment 
was to be made by lots to be drawn by the 
Court, and no group could have more than 
a remote chance of obtaining upon allot- 
ment the particular businesses which it 
had previouly been carrying on. 

In such circumstances it is inconceivable 
that group No. 3 should have borrowed 
to the extent of eight lakhs for the pur- 
poses of the Jhusi mill unless this liability 
was to be borne by the family as a whole. 
No group would be likely to find money 
or incur liability for the necessary carrying 
on and normal development of the business, 
or to prevent losses and deterioration, 
from which expenditure it might never 
derive any benefit, and for which it would 
obtain no compensation upon allotment, 
no such provision having been made in 
the consent decree. The money claimed in 
this suit was borrowed in order to meet 
liabilities arising from just such a neces- 
sary expenditure, in connection with the 
Jhusi sugar mill. In 1932 group No. 3 
decided to instal a cane crushing plant in 
addition to the existing gur refining plant 
in order to take advantage of certain trade 
opportunities which were offered. Group 
No. 4 were consulted and the machinery 
was ordered with their knowledge and 
arproval and largely at their instigation. 
This is confirmed by letters to Kishorilal 
from Kanhyalal (Ex. 1), and from Beni- 
prasad Kedarnath (Ex. 10). The interest in 
the business of the Jhusi mill shown in 
those letters by the members of group No. 4 
is wholly inconsistent with their conten- 
tion that the mill was being carried on for 
the sole benefit and at the sole risk of the 
members of group No. 3. 

These alterations in the Jhusi mill cost 
approximately eight and a half lakhs 
which sum was raised by borrowing from 
banks and others such as the “plaintiff, 
in the Calcutta market. Towards these 
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liabilities group No. 4 eventually found 
approximately three lakhs. It is true that 
group Nu. 3 signed hundis in respect of 
this amount and that group No. 4, there- 
fore, contends that this and the factthat 
interest was charged shows that it was a 
loan from one group to’ the other and 
that prior to theconsent decree all sums 
transferred by one group to another were 
accounted for merely by adjustments made 
in the books of each, and that hundis were 
never given or taken in respect of such 
transactions and no interest was charged. 
But the books of Kishorilal show a num- 
ber of such entries as between groups 
Nos. 3 and 4, and large sums transferred 
. Írom group No. 4 to group No. 3, amount- 
ing in all to nine or ten lakhs, and 
carried over year after year, and no charge 
entered for interest, and group No, 4 has 
refrained from disclosing its books, or from 
contradicting these facts by any document- 
ary evidence. On the contrary in some cases 
there is evidence that such sums were Bo 
carried forward upon explicit instructions 
from group No. 4. Though the consent de- 
cree was made in 193] it is admitted that no 
hundis were given and no interest charged 
before the latter part of 1933. It seems 
obvious from the somewhat confused evi- 
dence given by members of groups Nos. 3 
and 4 that the method of hundis was 
employed as the most convenient way of 
borrowing money from banks. This would 
account also for the stipulation regarding 
interest. Moreover, when group No.3 in 
1934 petitioned the Allahabad Court for 
leave to mortgage the Jhusi mill for six 
lakhs, that is to say, the interest of the 
whole family in the mill, groups Nos. 4 and 5 


supported the petition. This again was 


wholly inconsistant with the present con- 
tention of these groups. The petition was 
opposed only by groups Nos. l and 2 but 
was rejected. it was necessary to petiticn 
the Court for leave because the whole of 
the family property was subjudice owing 
to Lhe pending suit for purtition. 

In conclusion, | am satisfied that the 
loan which isthe subject of the present 
claim was incurred in the ordinary course 
of business, and was necessary and a 
benefit to the defendanis’ family business. 
Further, there can be no. doubt upon the 
evidence that the plaintiffs had no know- 
ledge of the partition proceedings. They 
had dealt with the defendants’ family 
firm for many years, and if is admitted 
that no notice of the partition was given 
by any of the defendants until after the 
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loans were made, and then only by two 
members of group No. 2, ncy can there 
be any doubt that the defendants at all 
material times held out the managers of 
Kishorilal Mukundilal as accredited agents 
of the family business. Minors cannot be 
partners ina firm but with the consent 
of all the partners they may be admitted 
to the benefits of partnerships (s. 30, Part- 
nership Act). On the facts diselcsed in 
this case I have no doubt that the minors 
concerned were so admitted. The result 
is that there must be judgment for the 
plaintiff with costs against each and all of 
the defendants, but limited as regards 
the minor defendants to their shares in 
the family assets. Costs of J. N. Sharma, 
guardian ad litem, to be paid by the 
plaintiff in the first instance as between 
attorney and client, and added to their 
claim. Costs incurred by the members of 
group No. 3 tobe paid by the members 


of groups Nos. 1,2, 4 and 5. 


N. Suit decreed. 


ETE TI 


OUDH CHIEF COURT 
Second Civil Appeal No. 189 of 1935 
November 15, 1937 

Servastava, C.J. AND HAMILTON, J. 

Dr. Syed FAZAL AHMAD—PLaltntTIFF 
—-APPRLLANT 
veTSUSs 
Maulvi AFAQUL RAHMAN AND OTHERS 
— DRRENDANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 58 (c)— 
Mortgage by conditional sale — Construction—Held, 
deed was one of mortgage by conditional sale and not 
of absolute sale with a condition of re-purchase. 

The distinction between a sale-deed with & con- 
dition of re-purchase and a mortgage by conditional 
sale is one of intention to be gathered from the deed 
itself, and the extrinsic evidence of surrounding 
circumstances. [p. 538, col. 2.] 

Where the deed which was worded in a non-legal 
language was ostensibly a sale with, a provision that 
“if I (the executant) pay the sale price to the vendees 
within a period of 8 years the vendees shall, without 
any excuse, return the property sold and after 8 years 
Ishall have no right left for the return of the pro- 
perty,” the use in the deed of expressions such as, 
“the buyer” and “the seller” usually found in 4 deed 
of absolute sale, in itself cannot be a valuable guide 
in considering whether the transaction was a sale 
with a condition of re-purchase or 8 mortgage by 
conditional sale. It is difficult to say that there ' 
is anything in the wording of the deed which would 
enable one to say that it is on one side or the other 
of thethin line which separates a sale with a con- 
dition from a mortgage by conditional sale, but so, 
much can be said that there is nothing in it which 


takes it out from the definition of a mort- 
gage by conditional sale as defined in 
s 58 (e) of the Transfer of Property Act. The 


fact that the deed was executed after the addition 


f 
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of a proviso to s. 58 (e, should also be taken into con- 
sideration. One may, therefore, say that if the 
parties to the deed intended it to be a sale and not a 
mortgage, they had a very simple means of attaining 
their object, namely putting the condition of re-trans- 
fer in a separate document, but they did not do so. 
[p. 538, col. 1.) 

Held, ina view of the fact that the deed in suit 
fulfilled the requirements of s. 58 of the Transfer of 
Property Act, and considering also the surrounding 
circumstances, that the deed was a mortgage by con- 
ditional sale. [p. 540,.col. 1.] 

(Case-law discussed ] l 

S. C. A. against the order of the District 
Judge, Unac, dated April 6, 1935. 

Mr. Ali Zaheer, for the Appellant. 

Messrs. Ghulam Hosan and Iftikhar 
Husain, for the Respondents Nes. 1 and 2. 


dudgment.—This is an appeal by tke 
plaintiff aginst a decision of the District 
Judge of Urao which set aside the deci- 
sion of the Munsif of Safipur, which de- 
creed the suit of the plaintiff. 

Musammat Ikraman Bibi defendant No. 3, 
on December 23, 1932, executed a deed in 
favour of the plaintiff which the plaintiff 
in his plaint alleges to be a mortgage by 
conditional sale. 

On September 5, 1932, Musammai Ikra- 
man Bibi had executed a very similar deed 
in favcur of Moulvi Afaqul Rahaman de- 
fendant No, 1, and Maulvi Wali-ul Rahman, 
defendant No. 2, affecting the same proper- 
ty, but fcr Rs. 200 while the consideration 
in the other deed was Rs. 500. Part of 
this consideration of Rs. 500 was a sum of 
Rs. 200 left with the plaintiff to be paid 
to defendants Nos. 1 and 2 and the plaintiff, 
therefore, deposited Rs. 200 in Court under 
s. 83, Act IV of 1882, thus treating defend- 
ants Nos. 1 and 2 as mortgagees by condi. 
tional sale as he himself claimed to be. 
As defendants Nos. 1 and 2 refused to 
accept the money onthe ground that they 
were absolute purchasers of the property 
and not mortgagees, and the plaintiff was 
directed to file a regular suit, it became 
necessary for the plaintiff to file this suit. 

Musammat Ikraman Bibi though duly 
served, put in no appearance. 

Defendants Nos. 1 and 2 on the other 
hand contended that there was a sale in 
their favour with a condition of re-purchase 
in favour of Musammat Ikraman Bibi 
which could not be transferred and so 
the suit should be dismissed. 

Counsel for the plaintif has contended 
in argument that even if that deed in 
favour of defendants Nos. 1 and 2 be held 
to coustitute a sale with a condition of re- 
purchase and not a mortgage by condi- 
tional sale, he stands in the shoes of 
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Musammat Ikraman Bibi and is entitled to 
re-transier. - 

The plaintiff finally sued for mesne pro- 
fits also. 

The learned Munsif decreed the suit 
holding that the deed was a mortgage by 
conditional sale and found Rs. 60 to be:the 
sum payable as mesne profits, while the 
Appellate Court found that the deed was a 
sale and not a mortgage but also decided 
that in any case mesne profits would only 
be Rs. 42. 

The learned District Judge did not eon- 
sider the question whether if the deed was 
a sale and not a mortgage, the plaintiff was 
entitled to a transfer while on this point 
the learned Munsif had framed an issue 
as follows: 

4. Was the right of redemption or of 
re-conveyance under the deed, dated De- 
cember 5, 1932, a personal right of defend- 
ant No. 3? if so, its effect ?. 

He held that as he found the deed to be 
a mortgage by conditional sale, the issue 
fell to the ground automatically and so he 
decided it in the negative. Presumably he 
really meant that he left it undecided. 

Before examining the authorities which 
have been quoted to us, we think it advis- 
able to quote s. 58 (e) of the Transfer of 
Property Act, which defines a mortgage by 
conditional sale: 

“Where the mortgagor ostensibly sells the mort- 
gaged property, on condition that on default of pay- 
ment of the mortgage money ona certain date the 
sale shall become absolute, or on condition that on 
such payment being made, the gale shall become void, 
or on condition that on such payment being made, the 
buyer shall transfer the property to the seller, the 
transaction is called a mortgage by conditional 
and the mortgagee, 8 mortgagee by conditional 
$216. 

The deed in suit is so worded, in non- 
legal languge, that it would be taken for an 
absolute sale-deed but for the following 
provison ;— i 

“ IfI (the executant) pay the sale price to the 
vendees within a period of 8 years the vendees shall 
without any excuse return the property sold and after 
8 years I shall have no right left for the return of the 
property.” 

As under s. 58 (c) of the Transfer of 
Property Act the transaction is of ostensibly 
a sale and as the parties toit are referred 
toas “the buyer” and “the seller”, we do 
not think the use in a deed of expressions 
usually found in a deed of absolute gale, 
in itself can bea valuable guide in consi- 
dering whether the transaction is a sale 
with a condition of re-purchase or a mort- 
gage by conditional sale. 

Indeed in 51 Indian Appeals 305, Nara- 
singerji Gyanagerjt v. Panuganti Partha- 
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saradhi Rayanan (1) their Lordships of 
the Privy Council observed:— 

“Their Lordships do not conceal from themselves 
the fact that the transaction as phrased in these docu- 
ments is ostensibly a sale, with aright of re-purchass 
in the vendor. This appearance indeed is laboriously 
maintained. The wordsof conveyance needlessly 
iterate the description of an absolute interest and the 
rights of re-purchase bear the appearance of rights in 
relation to the exercise of which time is of the essence. 
But a closer examination of the documents discloses 
their real character.” 

Again in À. I. R , 1933 All., 443, Musammat 
Gomti and others v. Meghraj Singh and 
others (2) a twceJudge case, Kisch, J ob- 
served: — 

“The learned Counsel for the appellants has laid 
much stress on the wording of the sale-deed which 
purports to convey an absolute interest in the most 
unambiguous terms." | 

The learned Judge referred to the Privy 
Council case from which we have just quot- 
ed, and though there were two documents 
and not one as in the present case, they 
were held to constitute a mortgage by con- 
ditional sale. In the present case it is 
difficult tosay that that there is anything 
in the wording of the deed which would 
enable one to say that it is on one side or 
the other of the thin line which separates 
a sale with a condition from a mortgage 
by conditional sale, but so much can be 
said that there is nothing in it which takes 
it out from the definition of a mortgage by 
conditional sale as defined in s. 58 of the 
Transfer of Property Act. Isis worth-men- 
tioning, however, that this deed was executed 
after the amendment of s. 58 which runs:— 

“Provided that no such transaction shall be deemed 
to be a mortgage, unless the condition is embodied in 
the document which effects or purports to effect the 
sale,” 

The condition would of course be the 
provision about re-transfer. One may, 
therefore, say that if the partiesto the 
deed intended it to bea sale and not a 
mortgage, they had avery simple means 
of attaining their object, namely putting 
the condition of re-transferina separate 
document but they did not doso. In this 
connection we would refer to A. L R. 
1923 All. 619, Man Singh v. Gaman Singh 
and Other (3) and A. I R. 1931 All. 
518 Ram Dhani Ram v. Ram Rikh Singh 
and Others (4). 

(1) 51 I A 305; 82 Ind. Oas. 993; A IR 1924 PC 226; 
47 M 729; 20 L W 701: 100 & A LR1172;47M LJ 
809; (1924) M W N 915; 40 OLJ 481; 27 Bom. LR 
4,29 O W N246;:26P LR 18; 3 ALJ1lêl; LR6A 


P O) 41; 1 O W N 684 (P O). 
; A 1 R1933 All. 443; 145 Ind. Oas. 147; 6 R A 31; 


(1933) A L J 907. 

(3) A I R 1929 All, 619; 119 Ind. Oas. 108; (1929) A 
L 3 887; Ind. Ral. (1929) All. 95. 

(4) A I R 1931 All. 548; 131 Ind. Cas, 594; Ind, Rul, 
(1931) All. 402. 
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It is true that these were cases in which 
a would-be pre-emptor urged that certain 
transactions were sales and not mortgages 
by conditional sale, and as plaintiff, he had 
to prove kis case. 

Neverlheless we think the following 
observations relevant which were madein 
the earlier case : 

“It cannot be stated broadly that in every cass 
where there is an ostensible sale subject to the con- 
dition of re-purchase, the trangaction cannot be a sale 
but mustalways be a mortgage by conditional sale, 
it seems to us that if is always open to a pre-emptor, 
who is no party to the transaction to show by evidence, 
direct or circumstantial, that although the transac- 
tion was clothed in that particular garb, it was in 
reality and substance a sale transaction. But where 
there are no special circumstances, and wehave only 
a transfer of the property subject to the condition of 
re-sale, it seems to us that the case would fall within 
the definition of a mortgage by conditional sale ag 
laid down in s. 58 (c).” 


The distinction between a sale-deed with 
a condition of re-purchase and mortgage 
by conditional saleis one of intention to be 
gathered from the deed itself. and the 
extrinsic evidence of surrounding cir- 
cumstances, and we shall now consider 
that evidence has been held relevant in 
such decisions as have been cited to 
us, 

The following are those cited by the 
appellant. A.J. R. 1931 All. 195 Mumtaz 
Begam v. Musammat Lachmi and Others (5). 
This decision was apparently based on the 
existence of a prior debt and the fact 
that the vendees allowed a “release” 
(wa guzasht) if paid within three years and 
on the 2onsideration of the document as a 
whole. It was also, however, pointed out 
that the transaction fell within the lan- 
guage of s. 98 (e) of the Transfer of 
Property Act. 10 Ind. Cas. 630 Balbhadar 
Rai and Others v. Birjraj Rat and Others (6) 
The document purported to be a deed of 
sale but it contained a clause to the effect 
that if within six years from the date of the 
transaction the amount secured was paid 
back, the sale became void. 

it was pointed out there the document 
exactly fulfilled the requirements of s. 58 
(c) as does the one in this suit. 7 

51 I. A. 305 Narasingerji Gyanagerji 
v. Panuganit Parthasaradhi Rayanam (1). 
We have already referred to this decision 
of their Lordships of the Privy Oouncil 
in one connection, but there are other 
points to be noted. Their Lordships pointed 
outthat there was no bargaining as to 


(5) A 1R.1931 All, 196; 130 Ind, Cas, 15; (1930) A L 
J 1435; Ind. Rul (1931) All. 239, 
(6) 10,Ind. Cas, 630, 
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the amount of consideration and the price 
was absurdly inadequate. 

The learned District Judge here has 
pointed out that these considerations 
weighed heavily with the Munsif and he 
gave his own views on them. As regards 
the adequacy of consideration he has 
said : 

“Tam therefore of opinion that the sale considera- 


tion of the deed Ex. 1 is notso inadequate as to sug- 
gest that the deed must be mortgage with conditional 
sale.” 


On his own calculation, however, at 15 
ears’ purchase the value of the property 
would be Rs. 420 and purchase prices 
sre more often at 20 than 15 years rate. It 
is true ihat he then thinks thata cc- 
sharer could not collect the full rental 
and that in 1932 there was a slum and 
purchasers would be difficult to find, but 
these are speculations and are not based 
on evidence. 

As plaintiff gave Rs. 500 for this property 
the estimate of Rs. 420 worked out by the 
District Judge himself seems rather low 
and tosay that this amount was not sọ 
inadequate (i. ẹ- was somewhat in- 
a aa is the least that could be 
said. 

Again the finding of the learned Munsif 
that there had heen no discussion as to 
price was at any rate, based on the state- 
o of the husband of Musammat Ikraman 
Bibi. 

Whether the learned Judge did accept 
this statement or not, isnot clear for he 
says this does not exclude the possibility 
of discussion sometime before execution of 
the deed. He says this criterion for de- 
termining thenature of the deed is of no 
great. help butit was at any rate held 
worthy of consideration by their Lord- 
ships of the Privy Council. It appears, 
therefore, that as regards absence of 
bargaining the evidence is at least more 
in favour of the deed being a mortgage and 
nota sale than vice versa. I. L. R. 49 
All. 405 Mathura Kurmi v. Jagdeo Singh 
and Others (7). This generally supports 
the appellant but there are points of 
dissimilarity and we do not depend on it. 
On the other hand, Counsel for respondent 
has relied largely on two decisions by 
their Lordships of the Privy Council report- 
edin 17 I. A. 98 Bhagwan Sahai v. Bhag- 
wan Din (8) and 43 I. A. 284 Jhanda 


(7) ia rise 104 Ind. Cas. 504; A I R 1927 All. 321; 


25 A L J 261. 
(8) 17 T A 98; 12 A 387; 5 Bar. 557 (PO). 
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Singh v. Wahid-ud-Din and Others(9). In 
the former case there were two documents 
executed as long as 1535, aad the suit was 
brought in 183ž4, nearly 50 years later. 
The vendee “as a matter of favour, mercy 
and kindness” gave the right of re-purchase 
by a separate document so the right was 
not by the sale, and the long period which 
had elapsed, though the money was to be 
paid in ten years, make this case a 
very different one fromthe present one. 

The latter case is a similar one, tke 
power to re-purchase being given by the 
vendees by a separate deed of their own 
free will because they were willing to help 
and treat with kindness the vendors. 
These deeds were executed in 1852 the one 
giving power to re-purchase actually being 
a week after the deed of sale, and the 
suit was not brought till 1907. 

The circumstances were very different 
from those in the present case 36 Ind. Cas. 
991 Kishen Dayal Pande v. Chander Deo 
Pande and Another (10), is a case 
where there were two deeds, one of sale, 
the other about re-purchase which contain- 
ed a condition that the money to be 
re-paid was to come out of the vendors’ own 
pocket, it was not to be raised on loan or 
by ‘making any hypothecation or transfer 
of the property. This condition was one 
of the reasons why it was held that the 
transaction was a sale and it was remarked 
that each case of this kind must be 
decided on its own facts. 6 O. W. N. 1073 
Mohammad Zaki Beg v. Abdul Ghani Beg 
(11), decided by a Bench of this Court is 
also distinguishable. To some extent that 
decision was based on the two Privy Council 
decisions to which we have referred in 
that it held them to be authorities for the 
proposition that prima facie an absolute 
conveyance in which there is nothing to 
show that the relation of debtor and 
creditor should exist between the parties 
does not cease to be a conveyance so ag 
to be converted into a mortgage merely 
because there is aright to re purchase the 
property. 

These decisions were, therefore, consider- 
ed only as laying down a general proposi- 
tion, not with regards to facts. Reference 
was made to the fact that the property in 


(9) 43 I A 284; 36 Ind. Cas. 38; 31M L J 750; 210 
WN 66; 20 M L T 529; 14 AL J 1189; 38 A570: 
(19162 M W N 570; 19 Bom. L R1;5 L W 189; 95 
PO. 524; 10 Bur. L T131; A I R 1916 PO49 
( 

(10) 36 Ind, Cas. 991; A I R1916 All, 305, 

(11) 6 OW N 1073; 120 Ind. Oas. 817; ATR 1930 
Oudh 6; Ind. Rul. (1930) Oudh 17. 
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suit had already been mortgaged and 
there was no sufficient reason for entering 
into a different form of mortgage and it 
was also :stated that an additional sum 
of Rs. 48 was to be paid which could not 
have been interest but must have been 
consideration for the return of the pro- 
perty. 

The decision was reached after careful 
examination of the deed and the surround- 
Ing circumstances and it appears to us 
undisputable that there was considerable 
difference between the circumstances in that 
and in the present case. 

We would point out that in the present 
case there was no lapse of a number of 
“ years during which the vendee dealt with 
the property asif it was theirs by absolute 
Sale and the vendor acquiesced, but the 
deed in favour of the defendants Nos. 1 
and 2, was quickly followed by one in 
favour of thé plaintiff which was regard- 
ed asa mortgage by conditional sale. 

In view of the fact that the deed in 
suit, in our opinion fulfills the require- 
ments of s. 58 of the Transfer of Property 
Act, and considering also the surrounding 
circumstances, we are of opinion that the 
deed is a mortgage by conditional sale 
and the appeal must be allowed and the 
decision of the original Court restored 
except as to mesne profits. 

The learned District Judge held thai 
mesne profits should be Rs. 42 instead of 
Rs. 60 as granted by the originial Court 
and though there is a ground about mesne 
profits in the appeal to this Court it has 
not been argued. 

We, therefore, set aside the decision of 
the lower Appellate Court, and restore that 
of the original Court with the modifica- 
tion that mesne profits ate reduced to 
Rs. 42. The appellant will get his costs 
in all the three Courts from the defendants, 
respondents Nos. 1 and 2, 

Ta view of our finding that the deed 
is one ofjmortgage, the other point argued, 
which we have stated in the beginning of 
our judgment, does not arise and we, there- 
fore, do not decide it. 

D. Order set aside. 
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PESHAWAR JUDICIAL COMMIS- 
— SIONER'S COURT 
Criminal Appeal No. 286 of 1937 
J uly 14, 1937 : 
ALMOND, J. O. AND Mir AHMAD, A, J. C. 
MIR ABBAS HAYAT KHAN— 
AccUsSED—APPELLANT 
VETSUS 
EMPEROR—RESPONDENT 

Criminal trial—Evidence—Hapert evidence—V alue 
of--Conviction on such evidence alone, if can be 
based. 

The opinion of an expert has a corroborative value 
only and is useful for ascertaining whether the 
direct evidence is true ornot. It is absolutely un- 
Safe to base a conviction on that opinion only, when 
there is no other evidence in the case; for it can 
never be said with certainty that the weapon with 
which the crime issaid by the expert to have been 
committed, though found in possession of the ac- 
cused person, wag in his possession when the offence 
was committed, 


Cr. A. from an order of the Sessions . 
Judge, Derajat Division, dated June -26, 
1937. 

Mr. Jai Krishan, for the Appellant. 

Mr. S. Raja Singh, for the Crown. 

Mir Ahmad, A. J. G—On June 12, 
1934 one Gul Nawaz, a cousin of Said 


‘Khan, was murdered and Karim Khana 


cousin of Abdul Ghafar was charged. 
Karim Khan abseonded. On July 7, 
1936 Tor Khan, a cousin of Karim Khan 
was fired at. One Shah Hussain was 
charged. During the investigation it was 
found that Mir Abbas had in fact com- 
mitted the offence and that Shah Hussain 
and Mir Abbas having common resem- 
blance the former was charged by mistake. 
It was suspected that Mir Abbas was 
hired by Said Khan through . Ghulam 
Haidar. The Police did not send up the 
case but challaned Tor Khan, his 
brothers, and theirfather on one side and 
Shah Hussain, his brother Ghulam 
Hussain, Said Khan and Ghulam Haidar 
on the other for security proceedings. 
Ghulam Haidar took a jirga to the rela- 
tions of Tor Khan and satisfied them on 
the holy Quran that he had nothing to do 
with the attempt at murder, and alleged 
that it was his cousin Mir Abbas who had 
fired, promising that he would assist the 
family of Tor Khan to arrest him. He 
was therefore exempted from security and 
others were bound down. Mir Abbas was 
at that time an absconder in a case under 
s. 366, Indian Penal Code. 

On the night tbetween 20 and 21 August 
1936 Ghulam Haidar was shot while 
sleeping on the roof of his house in 
village Wanda Pushan, which is situated 
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at 15 miles from Tajori Police Station 
(Bannu District). His liver, and large and 
small intestines were smashed, causing 
death. It was pitch dark and the culprit 
was not identified. The Police discovered 
two empty cartridge cases outside in the 
lane and one at 100 karams from them at 
a place outside the village. The relations 
of the deceased charged Abdul Ghafar, a 
Cousin of Karim Khan absconder and an 
uncle of Tor Khan, and also one Hassan 
Khan. The Police challaned these two per- 
sons but they were discharged by the 
Magistrate Ilaqa. 

On September 7, 1936 Sada Khan and 
Rahmatulla were catching quails outside 
village Mir Ahmad Pashtun. Sada Khan 
noticed Mir Abbas arrive with a rifle 
and a dagger. He informed the villagers 
and they surrounded him and arrested 
him. He was disarmed and then taken to 
the Baithak of one Asmat. The matter 
was reported at the Gambila Police Post 
and the Police arrived and took over the 
accused and the arms. Mir Abbas was 
challaned under s. 19, Arms Act, and 
convicted and sentenced to two years’ 
rigorous imprisonment by the Assistant 
Commissioner, Bannu; on October 15, 1936. 
The rifle which was fcund in possession 
of Mir Abbas was sent to Mr. Joyce, the 
expert in reading the marks on percus- 
sion caps, along with the empty cartridge 
cases which were found in the lane and 
outside the village on the morning follow- 
ing the murder of Ghulam Haidar. Mr. 
Joyce could not give opinion about one 
of them because its percussion cap had 


been damaged. As regards the other two, 


he found that one of them had been fired 
from the rifle which was taken from Mir 
Abbas and the other was not. 

Mir Abbas was challaned and committed 
to the Court of Sessions where he was tried 
under s. 302, Indian Penal Code, for the 
murder of Ghulam Haidar. Haji Mohammad 
Akbar and Abdul Ghafar gave evidence 
with regard to the motive. Mehrdad, a 
relation of Ghulam Haidar, said that 
Ghulam Haidar was apprehensive that 
Mir Abbas and Amin would murder him. 
This witness admitted that Ghulam Haidar 
used to carry on a traffic in women. Khan 
Sherin, another relation of Ghulam 
Haidar said that Ghulam Haidar hadin 
conspiracy with one Amin solda woman 
called Musammat Shah Begum. Ghulam 
Haidar took the money and did not give 
anything to Amin, and this led to bitterness: 
among them. The witness tried to make up 
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the matter but Ghulam Haidar did not agree 
because he said that Amin was bent on 
murdering him. Sada Khan and Ghulam. 
Hussain, Head Constable, gave evidence 
with regard to the arrest ofthe accused. 
L. Bhowni Das, A. S. I. deposed that he 
went to the spot on being apprised of the 
murder of Ghulam Haidar, and discovered 
the empty cartridge cases. He said that 
Abdul Ghafar and Hassan Khan were’ 
charged but he was doubtful about their 
guilt. They were eventually challaned and 
discharged. 

Mr. Joyce appeared before tke com- 
milting Magistrate to give evidence about 
the cartridge cases. He had left for 
England before the trial and could not 
therefore be examined there. Sadullah 
Khan, Sub-Inspector, stated that Shah 
Hussain Shah picked up the rifle taken 
from Mir Abbas from amongst three other 
similar rifles, and that Shah Hussain Shah 
had thereafter absconded in a murder 
case. The statement of Shah Hussain 
Shah to the committing Magistrate was 
transferred to the Sessions file in which 
he had said that the rifle in question had 
always been carried about by Mir Abbas, 
and that Mir Abbas was seen by him 
once or twice in the company of Said 
Khan. On the other hand Mohammad 
Khan, Moharrir Political Tehsildar, averred 
that a permit had been issued to Said Khan 
to keep an eleven-shot-rifle of “303 bore 
bearing No. 18888. The rifle of Mir Ab-. 
bas was shown to the witness. It has 
No. 488881 on ib. The witness said that 
the digit “1” in the beginning had been 
made into “4” and another digit “1” had 
been added at the end so as to change the 
number. We have seen the rifle ourselves 
and we agree with the witness that the 
first digit has been tampered with and the 
last digit has been added so crudely that 
it appears to be an obvious addition. 


The accused denied the charge and said 
that he had been implicated on account of 
enmity. He produced Amin Khan and 
Ghazi Khan as defence witnesses. Amin 
Khan said that Abdul Ghaffar and Hassain’ 
Khan were charged for the murder of 
Ghulam Haidar when the witness went to 
the house of Ghulam Haidar on hearing 
the shots. Ghazi Khan did not give evi- 
dence of any value. The assessors were 
not satisfied that enough proof had been 
brought on the record to connect the ac- 
cused with the offence. One of them 
observed : 

“It is not proved that the rifle was in posses. 
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sion ofthe accused on the eventful night. It may be 
that it wasthen in possession of Said Khan or 
some one else, and that the accused came into 
Possession of it subsequently.” 

The learned trial Judge was of opinion 
that the motive and the fact that one of 
the crime cartridges was fired from the 
rifle found in possession of the accused, 
were circumstances which conclusively 
established the guilt of Mir Abbas. He 
therefore convicted him under s. 302, Indian 
Penal Ccde and sentenced him to death. 
Mir Abbas hascome up on appeal to this 
Court and his sentence of death is also before 
us for confimation. There is no doubt 
whatsoever that the rifle which was found 
with Mir Abbas was used by one of the 
Culprits who had gone to murder Ghulam 
Haidar. But there is nothing to show 
that the rifle was in possession of the 
accused on that night so that it should be 
presumed that it was he who used it on 
Ghulam Haidar. In the ordinary course 
of events, the rifle should have been with 
Said Khan, the person who had a permit 
from the Government to keep it. That 
the number on the bolt has been tampered 
with indicates that the rifle was possibly 
stolen and the number altered so that 
there may be no clue to enable the owner 
to identify it. The possibility remains 
that the rifle was used by some one else 
and was stolen by Mir Abbas afterwards. 
We are not impressed with the evidence 
of Shah Hussain Shah. It is very diffi- 
‘cult to say that a particular gun was car- 
ried about by a particular individual be- 
cause guns of the same make are so similar 
to each other. 

There is thus a lacuna in the prosecu- 
tion case of which the benefit must go to 
the accused. On general principle also, we 
wish to lay it down that the opinion of tne 
expert has a corroborative value only and 
is useful for ascertaining whether the 
direct evidence is true or not. We consider 
it absolutely unsafe to base a conviction 
on that opinion only, when there is no 
other evidence in the case ; for it can 
never be said with certainty that the 
weapcn with which the crime is said by 
the expert to have been committed, though 
found in possession of the accused person, 
was in his possession when the offence was 
committed. For the reasons given above 
we accept the appeal, set aside the convic- 
tion and sentence of Mir Abbas and direct 
that he should bereleased at once. 

D. Conviction set aside. 
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‘OUDH CHIEF COURT 
Civil Application No. 122 of 1936 
November 30, 1937 . 
SMITH, J. 
RAM SINGH AND ANOTAER—P LAINTIEFS— 
APPLICANTS 
versus 
RADHA KRISHNA—Dgrenpant— 
OpPosiTe PARTY 

Promissory note—Joint promisees—One of them, 
if can give valid discharge—Suit by one of them, if 
maintainable. 

In a case of a promissory note executed in 
favour ofa father and son even ifa valid discharge, 
can be given by one of the promisees, it does not 
follow that one such promisee can sue without’ 
joining the other promisees, either as plaintiffs or 
defendants and, therefore, where one of them alone 
brings a suit within limitation, but joins the other 
beyond limitation, it is not a proper suit brought 
within limitation. M. Annapurnama v. U. Akkayya 
(1), and Umes Chandra Banerji v. Dinabandhu 
Mahanti (3), referred to. Wallace v. Kelsall (4), 
followed. | 

C. App. for revision of the order of the 
Munsif, Biswan at Sitapur, dated Septem- 
ber 24, 1936. 

Mr. B. K. Dhaon, for the Applicants. 

Mr. K. N. Tandon, for the Opposite 
Party. 


Order —This is an application under 
nt of the Provincial Small Oause Courts 

ct. 

The suit was one upon a promissory note. 
for Rs. 140 executed on June 16, 1933, by 
one Radha Krishna in favour of one 
Ram Singh, and Ram Singh's son, Bhagat 
Singh. The suit was instituted on July 
1, 1936, that being the first open day 
after the long vacation of the Subordinate 
Civil Courts. The suit was instituted, 
however, only by Ram Singh. His son, 
Bhagat Singh, was only added as a plaint- 
if on September 24,1936. Having regard- 
to the provisions of s. 22 (1) of the Limita- 
tion Act, the learned Judge of the Oourt 
below took the view that the suit was 
beyond time as far as plaintif No. 2, 
Bhagat Singh, was concerned, and he 
went on to say that Ram Singh and 
Bhagat Singh being joint promisees, there 
could be no suit by one of the plaintiffs 
only. He was also of opinion that there 
could not bea valid discharge granted by 
only one of the plaintiffs. The result was 
that the suit was dismissed and the 
plaintiffs have preferred this present applica- 
tion. 

The learned Counsel for the applicants 
makes reference to ss. 8 and 78 of the 
Negotiable Instruments Act, but these 
sections do not seem to me to be of 
assistance in deciding the points at issue. 
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The learned Counsel for the applicants 
relies on a Full Bench decision of the 
Madras High Court, reported in I. L. R., 36 
Mad. 544, M. Annapurnama v. U. Akkayya 
and two Others (1), in which it was held, 
(Chief Justice dissenting), that one of 
several payees of a negotiahle instrument 
can give a valid discharge of the entire 
debt without the concurrence of the other 
payees. The correctness of this decision 
appears to have been doubted by a Bench 
of the Madras High Court, in the case of 
Ponnusamy Pillai v. Thayagaraja Pillai 
and Others, 32 Ind. Cas. 173 (2), although 
‘of course, the Bench recognised that they 
were bound by the decision of the Full 
Bench of their own Court. It appears 
that the Calcutta view is different from 
the view taken by the Full Bench of the 
Madras High Court in the case above 
cited, (Vide, for example, the case of Umes 
Chandra Banerji v. Dinabandhu Mahanti 
and Others reported in 29 Ind. Qas. page 
956 (3). In any case, even ifa valid dis- 
charge can be given. by one of several 
promisees, it does not seem to me to 
follow that one such promisee can sue 
without joining the other promisees, either 
as plaintiffs or defendants. This distinc- 
tion was pointed out in I. L. R. 36, Mad. 
544, at 549, M. Annepurnama Pillaiv. U. 
Akkayya (1), where it was said by 
Sankaran Nair, J. :— 

“It has also to be remembered that while the 
English Law, as laid down in Wallace v. Kelsall, 
(1840) TM. & W., 264 (4), allowed cne creditor to 


give a valid discharge, it did not generally allow 
him to sue alone,” 


It alsoseems to me to follow from the 
provisions of s. 45 of the Contract Act, 
that the present suit could not be brought 
by Ram Singh alone. In view of the fact 
that the other promisee was only made a 
party after limitation had expired, I am 
of opinion that there was no proper suit 
brought within limitation and that the 
suit was rightly dismissed by the learned 
Court below. 

The result is that this application is dis- 
missed with costs. 

D, Application dismissed. 

(1) 36 M 544; 19 Ind, Cas, 12; 13 M L T 268; (1913) 
M WN 328; 24M LJ 333. 
ave 32 Ind. Cas, 173,3 LW 22; A I R 1917 Mad. 
so 29 Ind. Cas. 956;21 O LJ 570; AIR 1915 Cal. 


(4) (1840) TM & W 264; 10 L J Ex. 12;8 Dowl. 
P O 841;4 Jur. 1064; 56 R R 707. 
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NAGPUR HIGH COURT 
Second Oivil Appeal No. 196-B of 1935 
December 7, 1936 
Boss, J. 

RAJIB HUSAIN AND ANOTHER— 
APPELLANTS | 

VETSUS 


NAWAB YANUSKHAN— 
RESPONDENT 

Transfer of Property Act (IV of 1882), s. 106— 
Lease of madgis—Proviston as to notice to terminate 
—Nature of lease— Tenancy, if heritable. 

Leasehold interests are estates of inheritance. 

The plaintiff leased seven madgis in two lots of 
five and two each to the grandfather of the defend- 
ants. The only clause dealing with the duration 
of the lease was in the following terms: ‘“When- 
ever you want the madgts to be vacated you should 
duly inform me to that effect six months before 
so that I will vacate the same six months after 
you inform me.” Later on a son of the original 
lessee passed a receipt forthe rent of three madgis. 
The terms of the new lease were not the same but 
nothing was known about the terms of this new 
lease except that a rent of Rs. 3 a month was 
reserved. On the question whether the defendants 
inherited this lease: 

Held, s. 106, Transfer of Property Act, applied, 
and that the tenancy was heritable and terminable 
upon notice, 

{Oase-law discussed.] 


S. C. A. from the appellate decree of the 
Court of the Additions] District Judge, 
Ellichpur, dated April 24, 1935 in Civil 
Appeal No. ls-A of 1934 confirming the 
decree of the Court of the Sub-Judge of 
the Second Class, Ellichpur, dated July 31, 
1934, in CO. 8. No. 463 of 1932. 

Mr. D. T. Mangaimoorti, for the Appel- 
lants. 

Mr. M. Y. Sharif, for the Respondent. 

Judgment.—tThe plaintiff sues for pos- 
session of three madgis which have been 
shown in the map filed with the plaint 
and for arrears of rent amounting to 


Rs. 144. On July 4, 1894, the plaintiff 
and his brother leased seven madgis 
in two lots of five and two each 
to Abdul Ali, grandfather of the 


defendants, by Ex. P-2. The only clause 
dealing with the duration of the lease is 
in the following terms; 

‘Whenever, you want the madgis to be vacated 
you should duly inform me to that effect six months 
before so that I will vacate the same six months 
after you inform me.” 


Five years later we find another document, 
Ex. P-1, dated April 24, 1899, which is a 
receipt with respect totwo madgis. It is 
conceded that those are two of the madgis 
referred toin the earlier dccument. This 
document was also executed by Abdul 
Ali. 

Then comes Ex. P-6, a receipt dated 
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October & 1910, by Fida Ali, 4 son of the 
original lessee Abdul Ali, and the father 
of the defendants. This time the receipt 
is for the rent of three madgis, Again 
16 1s conceded that these are three of the 
Seven originally leased in 1894, and that 
they are the three in suit. But it is 
clear that the terms of the lease are not 
the same and so it is evident that Fida 
Ali was not holding under the original 
lease. We kriow nothing about the terms of 
this new lease except thata rent of Rs. 3 a 
Month was reserved. The question now 
at issue is whether the defendants inherited 
this lease, whatever it was, from their father 
who died in 1916. 


The defendants denied this and stated 
thit they have been holding the property 
as their own ever since their father's death 
and that they have not only never paid 
any rent for it but that their guardian 
sét upan adverse claim on their behalf 
in 1916-17, and that they themselves did 
so again in 1919. Both the lower Courts 
find against them on this point, and since 
they are questions of fact, they need not 
be considered any further. But the ques- 
tion of hereditability, which is one of law, 
remains. 

Since we know nothing about the terms 
of the lease except as regards the one 
point to which I have already referred, 
s. 106 of the Transfer of Property Act must 
apply. It states that in the absence ofa 
contract or local law or usage to the 
contrary a lease of immovable property 
which is not for agricultural or manufactur- 
ing purposes shall be 
“deemed to be a lease from month to month, 
terminable on the part of either lessor or lessee 
by fifteen days’ notice, expiring with the end of a 
month of tenancy,” 

Is this heritable? 

There is no doubt from the definition 
of lease given ins. 105 that a lease isa 
transfer of an interest in land, and there 
is equally no doubt that the right to land 
or of an interest in it is ordinarily heritable. 
Even the learned Oounsel for the appel- 
lant conceded that a lease for a definite 
term would be heritable and that the 
heir of a deceased lessee would succeed 
to the remainder of the term. He dis- 
tinguished nearly all the cases cited against 
him on that ground. Now, evenif a lease 
from month to month is nothing buta lease 
for a succession of definite terms each of a 
month's duration, still if the lessee were 
to die before its termination, it would 
follow that his heir must, on this admission, 
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succeed at least to the unexpired portion 
of the month in which the death occurs.. 
Therefore, he would become a lessee for 
that period, however, short it might be. 
After that, even if it be assumed that the 
original lease expires at the end of the 
month, the heir would be a lessee holding 
over within the meaning of 8. 116 and not 
a trespasser, and would thus, in his turn, 
be deemed to be a lessee from month to 
month on the old conditions. 

Under the English Law, every kind of 
lease except a tenancy at will devolves 
upon the heir. It is true the heir is not 
bound to enter, bat if he does, he is bound 
by the lease. We find this in 14 Halsbury 
306 and in 20 Halsbury 374, where the 
devolution of a lease from year to year 
is dealt with. The principle applicable toa 
lease from month tə month would obviously 
be the same: Williamson Real Property 
24th edition, pages 602 and 625-626, says 
the same thing. 

Ooming back to the Indian law, s. 103-A 
(c) of the Transfer of Property Act also 
indicates that a lease is heritable for it 
states that the benefit of a contract of 


lease: 

“shall be annexed to and go with the lessee's 
interest as such and may be enforced by every 
person in whom that interest is for the whole 
or any part thereof from time to time vested.” 


This is nothing but a statement of the 
ordinary law of devolution. Sir Dinshaw 
Mulla states at page 567 of the second 
edition of the Transfer of Proéparty Act 
that lease hold interests are estafes of 
inheritance and explains that the Transfér 
of Property Act does not say so in express 
terms because the Act does not deal with 
the subject of succession. This is also 
the view in Kishori Lal Roy Chowdhury 
v. Krishna Kamini Chowdhrani (1). 

Their Lordships of the Privy Council 
decided in Maharaja Te? Chand v. Sri 
Kanth Ghose (2), and in Govind Lal Roy 
v. Hemendra Narain Roy Chowdhury (3), 
that a lease for a term of years is 
heritable. 

It is ‘true each of the leases in those 
cases was fora definite term of years, but 
the reason for the decision is given in the 


earlier case in these words : 

“The lease ig for a fixed term of seven years, 
and had there been any intention on the part of 
the grantor to have applied any limitation, he ought 
to as done so by the insertion of qualifying 
words.” 


(1) 37 C 377; 5 Ind. Cas. 500; 11 0 L J 401. 
(2) 3M IA 261; 6 W R P U 48; 1 Suther 154 


(P.O) 
(3) 17 O 686, 


Exactly the same principle must apply 
in the case of a month to month tenancy 
terminable upon notice. Until the required 
notice is given, or the lease terminates 
in one of the ways specitied in s. 1114, it 
must, according to the reasoning of their 
Lordships, continue. .[t is signiticant that 
s..111 does not inclide death as one of the 
ground of determination. | 

With respect to the decision of their 
Lordships in Kamakhya Narayan Singh 
v. Ram Rakaha Singh (4), which was 
quoted by the learned Counsel for the 
appellant, that was a case dealing with a 
special kind of tenure known as Istimrari 
Mukarari tenure, and their Lordships were 
careful to say, at page 664* that they were 
deciding the appeal upon the special facts 
of the case before them. The case as it 
was before the Patna High Court has been 
reperted in Ram Rachhya Singh v. Kumar 
Kamakhya Narain Singh (5). At page 1457 
Jwala Prasad, A. O. J., states tuat tue 
position was examined at great length by 
Sir Lawrence Jenkins, U. Jo in Ram 
Narayan Singh v. Chota Nagpur Banking 


Association (6), and that he decided there 


that: 

“ıt must be taken as settled that the phrase 
‘estimrart mukarart ina patta io the District of 
Hazaribagh does not per se convey an estate of 
inheritance.” 


At page 3811 of the Calcutta decision 
Sir Lawrence Jenkins points out that 
before the year lðb4 there had been a 
practice of letting out land on short ticca 
leases of tive or six years which had been 
found unsatisfactory and so these istumrari 
mukarart leases were introduced in their 
places. Then, after an elaborate examina- 
tion of the authorities with reference to 
such leases, and after considering the 
customary meaning of those words and 
after dealing with the evidence regarding 
the custom which had grown up in the 
locality of Hazaribagh with respect to such 
tenures, ne decided that taat particular 
kind of tenure was not heritable unless 
expressly made so. It is thus a speciul 
kind oftenure which form an exception to 
the general law of tae land. 


Toe lower Courts are, therefore, right 

(4)7 Pat. 649; 109 Ind. Cas, 663; A IK1928 P O 
156; 48 O LJ 69; 9P L Tul; 82 OW N 897; 23 
L W 41; 30 Bom. L & 1361 P.O). 

(5) 4 Pat, 139; 34 Ind. Oas. 386; (1924) Pat. 313; 6 
PLT 12; A IR 1925 Pat, 246. 
ua 43 U 332; 36 ind, Uas. 321; AI R 1917 Cal 


 *PageofT Pat.—[&d]. 
acs of 4 Pat.—| td]. 
age of 43 O.—[#d], 
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in holding that the tenancy in this case 
was heritable and thatit was terminable 
upon notice. Tue notice in suit was served 
on September 1, 1980, and althougu objec- 
tion was taken as to its legal sufficiency 
in the pleadings, the lower Appellate Oourt 
decided that it was in order. No objection 
has been taken to that decision in the 
grounds of appeal before me, and that 


being so, the appeal must fail. It is 
dismissed with costes. 
Ne Appeal dismissed. 
CALCUTTA HIGH COURT, 
Civil Suit No. 442 of 1876 
December 9, 1936 
AMBER Aut J. 
SARAT CHUNDER MULLICK—Appticant 
VETSUS 


ADMINISTRATOR-GENERAL op 


BENGAL AND oTHERS—OpposITE PARTIES. 

Practice—Substituton of parties—Suit dealing 
with right to worship and to palas~-Final decree, 
nature of—Substitution under irberty to apply— 
Religious endowment—Successton—Shebaits—Ques- 
tion as to right to succeed—Property in hands of 
Oficial Trustee—Right to palas pending decision of 
question. 

In the kind of suit dealing with the right to 
worship and with palas, where, as the family de- 
velops, sub-division occurs, it is the practice of 
the Calcutta High Court to include in the dec- 
ree a liberty to apply, and as occasion arises on 
death and so forth to allow parties to avail them- 
selves of the liberty to apply in order to obtain 
orders and directions, as it were, to deploy the 
decree, 

A final decree was passed in a suit to decide the 
effect of certain provisions in a will made by a 
lady for endowment of a deity, entitling the ‘sons 
of the lady and their descendants to the right of 
worship and palas. After the death of the original 
parties and some of the descendants including one S, 
substitution was made and 
objected to on the ground that nothing could be 
done ina dead suit. The substitution was also 
objected to onthe ground that succession to palas 
was not tobe by heirship but by branches. ‘The 
property in question was in the hands ofthe Official 

rustee : 

Held, thatthe decree was not wholly rigid but 
was capable offurther adaptationand there was 
power under liberty toapply to ddapt it to the 
supervening circumstance s and hence substitution 
should be allowed : ae 

Held, turther, that the property being in the hands 
of the Official Trustee, pending the order on the 
question as to succession, the Official Trustee should 
treat the heirs of S as entitled to theirpala and 
make payments to them accordingly, ; 

Mr., W. W. K. Page, tor tne Applicant, 

Messrs. B. C. Ghosh and N. C., Chatterjee, 


for the Opposite Parties. . 


_ Order.—This is an application in a suit 
of 1876 which suit substantially was to 
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decide upon the effect of certain provi- 
sions in the will made by a lady called 
Chitra Dasi for the endowment of a deity. 
The matter can only be understood by a 
reference to the genealogical table annexed 
to the affidavit of Monilal Mullick, dated 
November 20, 1936. There was a judg- 
ment and a decree in that suit, and a final 
decree after inquiry by an cfficer deciding 
‘that the persons..entitled to act as shebaits 
or to worship were the five sons of Chitra 
Dasi and their heirs. 
a long time ago and the original parties 
to that suit are long since dead. From 
time to time, however, their descendants 
were substituted and at the time of his 
death in October 1936 one Sarat, the grand- 
son cf Chitra Dasi's fourth son, was the 
plaintiff having got there presumably by 
an order for substitution such as is sought 
on this application. This application is 
by Moni for whom Mr. Page has appeared 
“and is brought about by the death of 
. Sarat which I have mentioned. Moni and 
Manik (this is not disputed) are the heirs- 
at-law of Sarat. When I say Manik, thero 
is a question whether Manik is dead. 

The application originally, 7. e. the 
position, raised a contest between Moni 
‘and Baladeb. The question depended upon 
whether Manik was or was nos dead. 
That question is now not putin issue, Mr. 
Page dces not rely upon the presumption 
of death of Manik and the whole question 
between Moni and Baladeb has fallen into 
insignificance by reason of the bigger 
question raised by the affidavits in oppo- 
sition, namely, Succession to palas by heir- 
ship or by branches. It is said that 
succession to palasis not by heirship but 
by branches. It is said that thisis so by 
reason of a family arrangement, and ib 
is further said this family arrangement 
merely confirms the real intention of the 
provisions of the will. The application is 
in substance two-fold, firstly, for substitu- 
tion of the heirs of Sarat in the place of 
Sarat as plaintiff in the suit. Apparently, 
an innocuous order such as has been made 
on many other occasions since the decree, 
and secondly, an order regarding the palas 
of Sarat, an order to decide in some form 
or other what is to happen to it. "The 
summons is unsatisfactory and has béen 
departed from by Mr. Page. Mr. Page 
does not contend that I can decide the 
dispute which I have described on this 
application. He abandons, therefore, any 
question of declaraticn. He contends fur- 
ther so far as apy family arrangements_are 
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All that took place 
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concerned that is obviously a matter which 
those asserting it must establish. The 


line taken by him is this: that under the |. 


decree in this suit, he is entitled to some 
direction from the Court on the Receiver 
or upon the trustee who has taken the 
place of the Receiver._ (The Official Trustee 
by consent took the place of the Receiver 
with all the powers of the Receiver some- 
time in 1890°s.) He contends that pending 
any decision in a suit and until and unless 
the alleged family arrangement is es- 
tablished, or the construction contended for 
by the respondents is established, he is 
entitled to a direction that the heirs of 
Sarat should be treated as entitled to the 
pala cf Sarat, and incidentally to a direc- 
tion that the Official Trustee should make 
payment upon that basis. The respon- 
dents have addressed me on the merits 
and have contended that assuming jurisdic- 
tion to make an order, no order should be 
made. I am not of this view. But their. 
main contention is there is no jurisdiction 
to make an order of any kind, their points 
being (1) that the suit is dead and that 
there can be no substitution, and (2) as 
regards directions, that no directions of 
this nature can be given undera liberty 
to apply even assuming that liberty. to 
apply is still operative and that there is no 
other manner of giving direction, the 
application not having been made under 
any Act. 

Now, taking the first point, dead suit. 
Mr. B. ©. Ghose for one respondent, and 
Mr. Chatterjee for another with almost 
shrill indignation threatened me with 
dead suit,’ ‘carcass, and ‘corpse’ for the 
purposes of contending that nothing of 
whatever kind can be done in this suit. 
Things have been done in this suit, done 
by everybody, but, of course, Counsel are 
quite entitled to argue that they should 
not have been done. This is a matter on 
which I would have preferred not to express 
an opinicn without having time to consider 
it, but my opinion for what it is worth, is 
as follows: In this kind of suit ‘dealing 
with the right to worship and with palas, 
where, as the family develops, sub-division 
occurs, it has undobtedly been our practice 
to include in the decree a liberty to apply 
and as occasion arises on death and so 
forth to allow parties to avail themselves 
of the liberty to apply in order to obtain 
orders and directions, as it were, to deploy: 
the decree. With regard to this question 
of dead suit, I am not attracted by the 
analogy of vertebrate - life. A suit, no 
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_ doubt, is détérmined by a final decree. 
but according to our view a decree of the 
kind in question is not wholly rigid, or 
incapable of further adaptation. The 
phrase “working out the decree,” is some- 
what equivocal, If it means simply making 
the decree as passed effective as between 
parties to the suit existing, of course, at 
this stage in a suit like this the decree 
has long ago been ‘worked out.’ On the 
other view the decree theoretically is never 
worked out. But it is to be remembered 


that our system cannot be precisely the - 


Same as the English system; suits of this 
nature do not happen in England. 

In other words I am not without fur- 
ther consideration going to lay down a 
Tule that in such a case as this, after a 
decree has been perfected as regards the 
persons in existence there is no power 


under a liberty to apply to adapt it to ` 


supervening circumstances: (1) I 

to allow substitution. (2) With Soe et 
making an order, what I have said does 
not indicate, any way, an opinion that any 
matter or dispute or contest subsequently 
arising can be decided under the liberty to 
apply. And with regard to the declara- 
tion originally sought, [ regard this as a 
matter which cannot be so decided. It 
Yemains to be considered whether I should 
disregarding for the moment the dispute 
which is raised in the affidavits in opposi- 
tion, treat this matter as one for direc- 
tions as to how the trustee or Receiver 
should behave in working out the decree. 
I think it is open to the heirs of Sarat to 
come here and ask for orders on the 
Receiver or trustee to treat them (qua 
heirs) as entitled to the pala of Sarat. 

That there will be a suit brought by 
One side or the other to decide the question 
of heirship or branches is obvious. The 
rae question is who brings it. - But apart 
rom this dispute there is the question of how 


the trustee should actin the meantime. [I 


think that under the liberty to a j 
18 open to this Court nies the a 
judgment aud decree to treat the heirs of 
Sarat as entitled subject to any order or 
decree which may be made in a suit for 
eclaration. The order I propose to make, 
therefore, is that there be substitution 
(cls. land 2 of the summons) and that 
pending and subject to any order or decree 
which may be made in any suit to be filed 
to decide who is entitled to the pala of 
Sarat, the Official Trustee to treat the heirs 
Qf Sarat as entitled to their pala and make 
payments to them accordingly. There will 
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be a liberty tothe Official Trustee to pay 
the share of money to which Manik wou d 
be entitled as heir of Sarat into the hands 
of Baladeb for the purposes of the pala. 
The whole order is as already stated with- 
out prejudice to any order or decree in 
other proceedings. Oosts will come out of 
the trust estate as of a motion as between 
attorney and client. This order is also 
without prejudice to any question which 


Manilal Mullick desires to raise with regard 


to the presumption of death of Manik. 
N. Order accordingly. 


— aana gah, 


NAGPUR HIGH COURT 
Civil Revision Application No. 683 
i of 1936 
August 12, 1937 
Bosg, J. 
“Seth DAWOOD—DEzOREE-HOLDER—- 
APPLICANT 
VETSUS 
RAMPRASAD—Sorgty—Non-A PPLICANT 


Deed — Construction — Surety boni— Meaning 
ambiguous—How to be constructed—Provincial Small 
Cause Courts Act (IX of 1887), s. 17 (li, proviso — 
“ Performance of the decree ` refers to ex parte 
decree—Security bond ambiguous—Surety is discharg- 
ed when ex parte decree is set aside. 

If there is any ambiguity in the: meaning of 
a surety bond, then the bond must be construed in 
the light of the order directing the security to be 
given. . Mahendranath Banerji v. Sateschandra 
Chaudhuri (1), relied on. Na 

The proviso to s. 17 (1), Provincial Small Cause 
Courts Act, states that when there is an applica- 
tion for setting aside an ex parte decree the ap- 
plicant shall at the time of presenting his appli- 
cation give security to the satisfaction of the 
Court for the performance of the decree. The 
only decree referred to in the commencement of 
the proviso is an ex parte decree and, therefore, 
when the later sentences ofthe same ¿proviso refer 
“to the decree” it can only mean the ex parte 
decree which has been referred to in the earlier 
part of the proviso, If that decree is set aside it 
follows the surety is discharged, for, under s, 17 (2), 
the only manner in which the surety may be pro- 
ceeded against is that provided by s. 145 of the 
Oode of (ivil Procedure and that allows the dec- 
ree “to be executed against the surety.” If there 
is no decree under which he can be held liable it 
is obvious he cannot be proceeded against, 

Consequently where the terms of the security bond 
given under proviso to s. 17 (1), Provincial Small 
Causes Court Act, are ambiguous, the surety is dis- 
charged, if the ex parte decree is set aside. 

C. R. App. against the order of the Court 
of Small Causes, Betul, dated August 15, 
1936, in execution proceedings out of 
O. S. No. 682 of 1932, dated December 20, 
1932. | 
Mr. K. B. Tare, for the Applicant. 

Mr. J. P. Dwivedi, for the Non-Applice 


ant. 
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Order.—The applicant before me ob- 
tained an ex parte decree against one 
Jagannath in the Court of Small Causes 
at Betul on December 20, 1932. The 
judgment-debtor thereupon applied to have 
the ex parte decree set aside and under 
8. 17 (1) of the Provincial Small Cause 
Courts Act prcduced the non-applicant 
as a surety. The ex parte deciee was 
set aside and after trial a fresh decree 
was passed. The applicant now applies 
in execution under s. 1450f the Code of 


Civil Procedure, against the non-applicant- 


surety. The lower Court holds that the 
non-applicant is not liable because under 
the termsof the surety bond he stood 


surety only till the delivery of judgment.. 


In my cpinion this is an impossible con- 
struction of the bond. 

As there is some doubt about the trans- 
lation I give the original words so far as 
they are material. ‘They are: 

Ye jamanat ta faisla mukkadama ke 

deta ho. . 
_ If there is any ambiguity in their mean- 
Ing then as the Judges of the Oalcutta 
High Court point outin Mahendranath 
Banerji v. Sateschandra Chaudhuri (1), 
quoting adecision of their Lordships of 
the Privy Council, the bond must be con- 
strued in the light of the order directing 
the security to be given. 

As the order inthis case was passed 
under the proviso tos. 17 (1) of the Pro- 
vincial Small Cause Courts Act the bond 
must be construed in the light of those 
provisions. 

The proviso states that when there is 
an application for setting aside an ex parte 
decree the applicant shail 

“at the time of presenting his application =e se a 


give security to the satisfaction of the Court for the 
performance of the decree,” 


The question is, what decree does that 
mean? An ex parte decree ora decree 
which is later passed in the case. The 
only decree referred to in the commence- 
ment of the proviso is an ex parte decree 
and, therefore, when the later sentences of 
the same proviso so refer “to the decree” it 
can only mean the ex parte decree which 
has been referred to in the earlier part 
of the proviso. If that decree is set 
aside if follows the surety is discharged, 
for, under s. 17 (2) the only manner in 
which the surety may be proceeded against 
is that provided by s. 145 of the Code of 
Civil Procedure and ihat allows the dec- 
ee “to be executed against the surety”. If 


(1) 610 880; 150 Ind, Cas, 985 (2); A I R 1934 
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there is no decree under which he can be 
held liable it is obvious he cannot be. pro- 
ceeded against. ; 

Section 17 (1) states that the procedure 
prescribed in the Code of Civil Procedure, 
shali, save in sofar as is otherwise pro- 
vided by that Oode or by the Small Cause 
Courts Act, apply in all proceedings in 
the Small Cause Courts. Therefore, it is 
relevant to construe the proviso to s. 17 
(L)in the light of similar provisions in 
the Code of Civil -Procedure. When we 
compare this proviso with the provisions 
of O. XXXVIII, rr. 2 and 5, the difference 
between them becomes apparent at once. 
Rule 2 provides that the surety bond shall 
be for.the satisfaction “of any decree 
that may be passed against him in suit.” 
The second rule also makes it clear that 
the security is for a decres which may be 
passed in the future. 

Since the ex parte decree here was set 
aside the surety was discharged. I, there- 
fore, uphold the order of the lower Court 
though not forthe reasons given by it and 
dismiss this application for revision : with 
ccsts. Counsel’s fee Rs. 10. 

D. Application dismissed. 


URP akak 


CALCUTTA HIGH COURT 
Civil Appeal No. 595 of 1935 
March 18, 1937 
| l JAOK, J. = 
TARANI CHARAN KUNDU—PLaINTIFe 
—APPRLLANT 
versus rt 
SAGARKANDI UNION BOARD— 
; DEFENDANT —RESPONDENT 

Bengal Village Self-Government Act (V of 1919), 
g. 38—" Circumstances ° means man’s means—* Cir 
cumstances, within union,” whether imply that assess- 
ment can be made on income from properties situate 
outside unton. a | 

The word “circumstances ™ in s. 38, Bengal- Vil- 
lage Self-Government Act, has been interpreted ag 
meaning a man’s means, anda man’s means depend 
upon hig income from whatever source it is derived, 
A man’s Bank balance is his property within. the 
union whenthe Bank is within the limils of- the 


‘union, and when he transfers his balance to a branch 


of the Bank situated outside the union it does nob 
become property outside the union because of this 
transfer. By means of his cheque book he has just 
as much control of it within the union as before the 
transfer. The words “ circumstances within union ™ 
imply thatthe assessment can be made even - on 
jncome derived from properties situate outside 
union, Chairman, Jaynagar Municipality V. Saila- 
bala Dutta (6), Chairman, Jalpaiguri Municipality 
vy. Jalpaiguri Tea Co. Ltd. (1) and Tarak Chandra 
Chowdhury v. Chairman and Commissioners o 
Pabna Municipality (8), relied on, Debendra Na 
Rai v, Chairman, Taki Municipality (1), Purusottamy, 


1937 


Singha v, Atul Chandra Chowdhury (2), Kameswar 
Pershad v. Chairman of the Bhabua Municipality 
(3), Deb Narayan Dutt v. Chairman of the Barutpur 
Municipality (4) and Chairman of Giridhi Munici- 
pality v. Srish Suresh Chandra Mozumder (5), dis- 
sented from. 

O. A. from the appellate decree of the 
Sub-Judge, First Court, Pabna, dated Janu- 
ary 14, 1935, 

Mr. Dwijendra Krishna Dutt. for the 
Appellant. 

Mr. Gopendra Nath Das and Lala 
Hemanta Kumar, for the Respondent. 

Judgment.—This appeal arises out ofa 
suit for a declaration that the Union 
= Board rate of Rs. 20 per annum imposed 

on the plaintiff is illegal and not enforce- 
able inlaw. The plaintiff alleged that the 
rate had been assessed on an estimate of 
his circumstances and property within the 
Union Board, which is not correct, and 
included his pension which was an in- 
come derived outside the ambit of the 
Union Board and accordingly not assess- 
able; and that the rate should not be 
more than Rs. 2. The trial Court decreed 
the suit but in the lower Appellate Court 
it was dismissed. 

Section 38, Bengal Village Self-Govern- 
ment Act states that the rate to be im- 
pcsed shall be assessed according tothe 
circumstances and the property within 
the union (if any) of the person liable to 
the same. In this appeal it has been 
urged that the interpretation put by the 
Subordinate Judge on the expression eir- 
cumstances within the union” is incorrect 
inasmuch as he held, that assessment 
could be made on the pension of the peti- 
tioner amounting to Rs. 1,600 which was 
not derived from sources within the union. 


The meaning of the term “circumstances, 


in the union” has been the subject-matter 
of a number of decisions of this Court. On 
the one hand a narrow meaning is given 
to the term as meaning income derived 
from sources within the union. This view 
is expressed in the decisions in the cases 


of Debendra Nath Rai v. Chairman, Taki . 


Municipality (1), Purusottem Singha v. Atul 
Chandra Choudhury (2), Kameswar Pershad 
v. Chairman of the Bhabua Municipality 
(3), Deb Narayan Dutt v. Chairman of the 
Baruipur Municipality (4) and Chairman 
of Giridhi Municipality v. Srish Suresh 
Chandra Mozumdar (5). On the other 

(1) 25C W N 45; 60 Ind. Cas. 284; A I R 1921 Cal. 
567; 32 C LJ 210, 

(2) 380 W N +95; 1€3 Ind. Cas. 807; 9 RC 83. 

(3) 27 O 849. | 

(4) 39 0 141; 12 Ind. Cas, 32. 

(5) 35 O 859: 12 O WN 709; 70 LJ 631, 
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hand the wider meaning of the term 
(and what l regard as the ordinary mean 
ing), has been adopted in Chatrman 
Jaynagar Municipality v. Sailabala Dutta 
(6), Chairman Jalpaiguri Municipality v. 
Jalpaiguri Tea Co. Ltd. <7) and Tarak 
Chandra Choudhry v. Chairman and Come 
missioner of Pabna Municipality (8). In 
so far as previous decisions maintain the 
view that the words assessment on “cirecum- 
stances within the union’ must be con- 
strued to mean that assessment should 
be made only on the income derived from 
properties within the union,I beg respect- 
fully to differ from the view adopted in 
these decisions. According to that view a 
millionaire living within the union and 
deriving his whole income from outside the 
union would not be liable to any assess- 
ment, whereas a poor man with an income 
of say Rs. 100 per annum, derived from 
properties within the union would be assess- 
ed. I cannot think that this was the — 
intention of the Legislature. The word 
“circumstances” has been interpreted as’ 
meaning a mans means, and a man’s means 
depend upon his income from whatever ` 
source it is derived. A man’s Bank- 
balance is his property within the union 
when the Bank is within tue limits of the 
union, and when he transfers his balance | 
toa branch of the Bank situated outside 
the union it does not become property 
outside the union because of this transfer, 
By means of his caeque book he has just as 
muca control of it within the union as 
before the transfer. 

In the present case, however, there is no 
need to rest my decision on the definition 
of the expression “circumstances witnin 
the union” since the appellant's income 
was assessed at Rs. 3,771 on his failure to 
submit any return to the Board. The- 
Board had to estimate his income, and 
did so through a professional man in the 
ordinary way. The appellant did not show 
that this assessment was wrong. His 
appeal in this Oourt has been pressed. 
solely on the ground that the assessment 
wrongly included his pension of Rs. 1,600 
derived from outside the union. Even 
accepting this contention and deducting 
this portion of his income the balance 
amounts to Rs. 2,171 on which the assegs- 


(6) 25 OWN 47; 61 Ind. Cas, 511; A I R 1921 Cal, . 
485; 48 O 443, 

(7) 260W N 311; 64 Ind. Oas. 649; AIR 1992 
Cal. 46; 34 OL J 283. 

(8) 33 C W N 684; 124 Ind, Oas. 335; A IR 1929 ` 
Cal 452; 490 L J 383; Ind. Rul, (1930) Oal. 431. 
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ment would be Rs. 21 odd. So the assess- 
ment of Rs. 20 is not illegal. The appeal 
is accordingly dismissed. No order is 
made to costs in this Court. Leave has 
been asked for to prefer an appeal 
under cl. 15, Letters Patent; but it is 
refused as I do not consider this to bea 
fit case for such appeal. 
D. Appeal dismissed. 





RANGOON HIGH COURT 
First Civil Appeal No. 93 of 1936 
March 1, 1937 
Rogerts, C. J. AND LRAOH, J. 
KHOO SOO OHENG— A PPELLANT 
VETUS 
TA MA SHWE ZIN AND OTHERS— 
< RESPONDENTS 
Chinese Buddhist Law—Succession—Sonless father 


failing to adopt—Duty of senior agnates—Senior 


agnates also failing to adopt—Sueccession by eldest 
son of second brother of deceased—Hetate not 
deliverable during life time of widow of deceased 
to.nephew— Suit by him— Limitation Act (IX of 
1908), Sch. I, Art. 123, applies — Time runs from 
widow's death. - 

According to Ohinese Law failing sons, a 
legitimate heir is adopted because it is of paramount 
importance thatthe line should not be allowed to 
die out. If a sonless father fails to adopt the elders 
of the house, that is the senior agnates, will adopt 
one for him. On the failure of the elders, the Chinese 
Customary Law contemplates noother form of 
succession save that ofan agnate inthe next 
generation, & brother's son, where one is available; 
and among brothers if the eldest son has no son 
the eldest son of the second brother succeeds. The 
widow of the deceased has practical control of the 
inheritance during the lifetime of her sons, and 
the same rule would apply inthe case of a 
nephew who ought to be adopted in default of direct 
jssue. Since the estate is deliverable to the nephew 
during widow's lifetime, time does not begin to 
yun under Art. 123, Limitation Act, against the 
nephew tillthe death of the widow. [p. 551, col. 2; 
p. 553, cls. 1 & 2.) - | 

F, O. A. against the decree of the High 
Court, dated June 3, 1936. | 

Messrs. R. Clark and Krishnaswamy, for 
. the Appellant. ; 

‘Messrs. L. H. Wellington, Mootham and 
Ba Han, for the Respondents. 

Roberts, ©, J.—Khoo Soo Cheng, the 
appellant, who was born on March 31, 1905, 
and was plaintiff in the Court below, claim- 
ed tohave been given in adoption by his 
natural parents, Khoo Htwa Khan and 
Saw Si, to his father’s elder brother, Khoo 
Boon Tin (alias Khoo Heng Tim and Khoo 
Leng Chein) and the latter's wife Tan Ma 
Thin, when he was about a month old. At 
the time of the alleged giving in adoption 
he was an only child but he has a younger 
prother named Khoo Soo Bong. Khao Boon 
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Tin died in June 1906 and Tan Ma Thin in 
April 1929. The latter left a will dated 
June 29, 1927, which the plaintiff sought to 
Say was null and void and he prayed that 
it might be revoked. He claimed that he 
was heir to the whole estate of his uncle 
Khoo Boon Tin since ‘the family were 
Chinese Buddhists and subject as such to 
Chinese Customary Law. Alternatively he 
averred that if he failed to prove the 
fact of his adoption he was nevertheless en- 
titled to inherit the whole estate of his un- 
cle, the latter's widow being entitled to 
maintenance for her life only; he asked 
fora declaration that the decree for ad- 
ministration given to the first three defend- 
dants as heirs to Tan Ma Thin by this 
Court in Civil Regular No. 556 of 1930 
was null and void and he joined in his 
action as defendants four surviving execu- 
tors who obtained probate in Oivil Miscel- 
Janeous No. 186 of 1929. Defendant No. 8,- 
Ah Lwee, was made a party on his own 
application by order of the Court dated 
February 11, 1935, as he also claimed to 
be an adopted son. The learned trial Judge 
held that the plaintiff's claim to adoption . 
had not been established, and thought that 
he had failed to establish the prosecution - 
of law on which he based his claim for 
inheritance: he accordingly dismissed the 
suit and from his decision the plaintiff has’ 
appealed. 

I should first desire to say that I have 
noticed with something more than regret 
the fact that the hearing of this suit, which 
involved complicated questions of fact 
(apart altogether from those of law), took 
place in April and May 1935, and that 
judgment was not delivered till June 13, 
1936, some 13 months later. It must be laid 
down with clearness that such delays ought 
never to occur: they are obviously prone to 
lead not only to hardship to the parties con- 
cerned through uncertainty as to their posi- 
tion, but to miscarriages of justice arising 
from the impossibility of remembering _ 
something which ought never to be forgotten 
where there is a conflict of evidence as to 
the facts—the manner and behaviour of 
of witnesses in the Courtof first instance. 
It is frequently and rightly observed that 
the trial Judge has a great advantage over 
the appellate tribunal in that he sees and 
hears the witnesses and is thus the more 
easily able to form a conclusion respecting 
the value of their evidence. The forceof 
such a contention is entirely removed when 
an interval of 13 months is allowed to. 
elapse between hearing and judgment, and 


1937 


the mere fact of such an interval discloses 
an irregularity of the worst possible kind. 

The question as to whether the plaintiff 
was adopted is a difficult issue of fact. The 
family to which the plaintiff belonged was 
a Chinese Buddhist family and the genera- 
tion senior to his consisted of four brothers 
and two sisters: the brothers were Khoo 
Boon Tin the eldest, Khyo Wai Ya (of whom 
. little transpires) the second, Khoo Htwa 
Khan the plaintiff's natural father, and 
Khoo Hein Htow who is an important wit- 
ness for the plaintiff and to whom I shall 
refer as the uncle. (After discussing the 
evidence the judgment continued.) It 
is perhaps sufficient to say that having 
regard to allthe evidence, I do not consider 
that the plaintiff has succeeded in establish- 
ing his case that he was ever adopted by 
Khoo Boon Tin, much less by his aunt Tan 
Ma Thin. 


It is not merely that I cannct think it 
desirable in sucha conflict of evidence to 
disturb the finding of the learned trial 
Judge, for such a consideration weighs less 
heavily upon me in view of the delay in 
delivery of judgment. But Iam satisfied 
in all the circumstances that the burden 
laid upon the plaintiff before he can suc- 
ceed on the issue of adoption has been in- 
sufficiently discharged. The next question 
is whether the plaintif is entitled to suc- 
ceed upon his alternative plea tothe whole 
estate of his uncle, Tan Ma Thin having 
been entitled to maintenance for her life 
only : and arising out of tbis is the question 
of limitation of his right of action and of 
when it first accrued. Article 123, Sch. I 
to the Limitation Act, 1908, lays down that 
the period of limitation for a distributive 
share of the properly cof an intestate is 
twelve years, the time beginning to run 
from when the share becomes deliverable. 
It is contended for the respondents that 
time began to run in 1907 when the widow 
took out letters of administration, but the 
appellant’s contention is that even if the 
widow is only entitled to maintenance 
during minority of an adopted ‘son, the 
plaintiff attained his majority in April 
1923 and filed the suitin 1934. Section 8 
of the Act would give him three years from 
the cessation of his disability, namely, 
minority, but itis urged that the section 
has no application here since the shares 
would not be deliverable tillthe death of 
Tan Ma Thinin 1927 or at least till the 
attainment by plaintiff of his majority in 
1923, and that twelve years must run 
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from one of those dates before the suit is 
barred. 

Mr. Wellington for the respondents readi- 
ly agrees that the widow is entitled to 
management of the estate during the mino- 
rity of herson where no letter of adminis- 
tration are taken out, but he says that 
where there are letters of administration, 
a person admitted by her to be entitled 
must sue within 12 years, or within three 
years of the cessation of his disability if 
any. Mr. Wellington cited Navroji Manock- 
ji Wadiav. Perozbai (1), but this case, 
in which the parties were Parsees, does 
not really touch the question of when the 
estate or the shares of it would be deliver- 
able. We have to consider this aspect 
of the matter as being governed by 
Chinese Customary Law, as to which we 
have been largely guided by a considera- 
tion of Jamieson’s Chinese Family and 
Commercial Law, supplemented by von 
Mollendorff's Family Law of Chinese Fami» 
ly Law and Alabaster’s Notes and Com- 
mentaries on Chinese Criminal Law. I may 
in passing perhaps remark that Criminal 
Law in Chinahas a far wider signification 
than the use cf the term would indicate 
in most cther countries, though there is 
certain aptness in the extension of the term 
to various classes of civil suits in which an 
unsuccessful plaintiff may be awarded 
corporal chastisement. That Chinese Band- 
dhists domiciled in Burma are snbjected to 
Chinese Customary Law can no longer be 
disputed since Tan Ma Shwe Zin v. Tan Ma 
Ngwe Zin (2). Now in Chinese Customary 
Law the foundation of Chinese society is 
the family and the religion is ancestral 
worship. If the sacrifices are duly per- 
formed at stated periods by a qualified 
descendant with the customary offerings 
and oblations, the comfort and happiness 
of the spirits are held to be secured and 
the belief is entertained that their protec- 
tive care will be in turn extending tothe 
surviving posterity. Failing sons, says 
Jamieson, a legitimate heir is adopted be- 
Cause itis of paramount importance that 
the line should not be allowed todie out. 
In Chinese Law if a sonless father fails to 
adopt, the elders of the house, that is the 
senior agaates, will adopt one for him or 
in the event of their failing to agree, the 
Magistrate will direct the courseto be pur- 
sued. 

In the present case the elders were not 


(1) 23 B. 80. 
(2) 10 R 97, 137 Ind. Oas, 211;§A I R 1932 Rang. 59: 
Ind. Rul. (1932) Rang,97. 
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called in and we have to decide who is 
entitled to succeed upon intestacy. A list 
of such persons is given in pp. 18—35 of 
Jamieson's book in the following order, 
namely, first sons and their direct descen- 
dants, and secondly, nephews. It is said 
that no special provision is made for the 
widcw as such butshe is amply cared for. 
On the death of a father the legal estate, 
so to speak, rests with the sons, but equity 
in the shape of cus'om forbids their deal- 
ing with it without the sanction of the 
mother. Where there are no sons, the 
general rule is that you must select from 
the generation immediately below you 
beginning with those nearest and preceed- 
ing in order in the collateral line to those 
who are more remote. Jamieson thus 
translates the Chinese text cf Ta Ching Lu 
Li, which is the General Code of laws of 
the former Chinese Empire: “Among 
brothers if the eldest has no son, the 
eldest son of the second brother succeeds" 
see also Alabaster at p. 168. In the present 
case Khoo Boon Tin, who was the eldest 
had no son, and the eldest son of the next 
brother would be the plaintiff. Jamieson 
gays the maxim is not absolute but depends 
upon the will of the adopter. Where the 
father fails to adopt and the senicr agnates 
are called in to choose a successor, it is said 
the widow has a considerable choice; but 
in such a case the claims of the next-of-kin 
are given more weight than they would 
have against the wishes of the father. 
Good cause must be shewn against the 
strictly legal heir before he is passed over. 
Pausing here, though we may receive with 
hesitation the suggestion that Tan Ma 
Thin maintained the plaintiff in her house 
and paid for his schooling, there is no 


doubt thet she left him Rs. 2,000 in her. 


will. Though this is a comparatively 
small amount, I do not think it can be said 
that it shows an entire absence of regard 
for him. He was not trealed as a dogson 
would be treated among the Burmese. In 
my judgment, no good cause has been 
shown for the Court to pass over the 
plaintiff if he be the strictly legal heir, and 
in the absence of a successor to Khoo Boon 
Tin having been appointed by the elder 
agnates, I see no valid reason for ignoring 
the plaintiff's claim. von Mollendorff 
says (p. 38): 

“The most frequent form of adoption of a nephew 
is by a childless uncle, generally ‘the younger of 
two who leaves his father’s family and becomes 
the son of the uncle who adopts him.’ If only one 
nephew exists it is his duty to continue the 
family of his father, so he has,to marry a second 
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legal wife whose sons count as descendants of the 
uncle,” ` 

At the time of Khoo Boon Tin's death ` 
there was only one nephew, the plaintiff. 
He was but fifteen months old. There is, 
no evidence that Soo Beng, his younger 
brother, had yet heen born. The learned 
trial Judge in his judgment says’ 

“I have not been referred to any reported cases | 
in which the right of inheritance as between a 
childless widow and a nephew or an agnate of the 
husband has been discussed or dealt with. So far 
as the evidence of custom goes it is songht to be 
established on behalf of the plaintiff that a child- 
less widow has no rights in her husband's estate 
or even to her own personal estate acquired alter 
the death of her husband and that at all times 
she remains & trustee for the agnates of the 
deceased husband,” 

The learned Judge went on to say he 
was unable to hold that reference to 
Jamieson and Alabaster established the 
above proposition. With very great res- 
pect I cannot agree with him. Jamieson 
says at p. 52: 

“A newly married wife usually brings with her a 
considerable outfit or paraphernalia, at least 
amongst the well-to-do classes, but further than 
that she has no expectation of inheritance from 
her father’s estate. He may, of course, make her 
presents during his lifetime, but all she receives or 
brings vests in her husband’s family. She cannot 
dispose of it or leave it by will in short she has - 
no separte estate and is incapable of having any,” 


The author gives two exceptions which 
need not concern us here. Then it is said 
that the father has no power to depart- 
from the scheme of distribution. There is 
no such thing as disinheriting one son in 
favour of another unless he be solemnly 
expelled from the family in the presence 
of his cther relations assembled in the. 
Ancestral Hall. In default of direct issue, 
the adopted son or the successor adopted : 
by the agnates (or ib seems to me the _ 
successor whom the agnates would have: 
appointed if they had done their duty) is > 
entitled to inheritance. This seems clear 
from page 5 since, as I have said, if the 
agnates fail to agree as to a successor the 
Magistrate will perform the task of decid- 
Ing who is to succeed. By s. 78 of the 
Code, Li 3, it is laid down that a widow 
left without a son and not remarrying 
shall be entitled to her husband's share of 
the family property and it shall rest with 
the elders of the family to select the pro- 
per relative, and appoint him to the suc- 
cession. This,in my opinion, bears out the 
contention that the widuw is to have pos- 
session and management but is not to stc- 
ceed herself. von Mollendorff says (fat 


p. 20): 
"So long as the husband lives the wife can posz 
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gess na property unless it is explicitly protected 
by the marriage settlements. What she possessed 
passes into the hands of the husband so that the 
property inherited by her remains with the hus- 
band should the marriage be dissolved. Still a 
divorced woman ‘ora widow can carry away with 
her her ornaments and other valuables and her 
silk stuffs and will also put on every donation 
from her husband,” 

This would certainly seem to imply that 
the widow's right to any part of her hus- 
band’s estate was a very limited one. 
Parker says atp. 14: 

“As every nephew except an only one‘or the 
eldest son of the eldest of the brothers is com- 
pelled to ‘cross over’ on the requisition of a 
childless uncle every nephew may be said to bea 
potential son or a son?n posse.” 

Further at p. 22: 

“The Chinese adoption of agnates is again not 
a matter of choice but of compulsion. The brother 
when living may demand a nephew and when dead 
a nephew is givento him unasked. It is not only 
in his interest but in that of the whole family 
that the succession should be continued.” 

von Mollendorff quotes the reason for 
this (at p. 38): 

“The dying out of a family must be avoided, for 
by. the destruction of the house the dead lose their 
religious honours, the family gods, their offerings, 
the hearth, its fiame, and -the fore-fathers, their 
name among the living.” . . 

As I have already said, I am not satis- 
fied that Khoo Boon Tin had gone so far as 
to demand. his nephew when living ; but on 


his death the normal course would be.for’ 


the agnates to give to him the plaintiff 
posthumously. This did not take place in 
fact, but Iam of opinion that the nephew 
is none-the-less the heir and that Chinese 
Customary Law contemplates no other 
form of succession save that of an agnate 


in the next generation, a brothers son,- 


where one is available; and in the case 
of the eldest son I think the Chinese text 
translated by Jamieson, “Among brothers 
if the eldest son has no son the eldest 
son of the second brother succeeds” is 
directly in point in the present case. I, 
therefore, respectfully dissent from the 
learned trial Judge and hold that the 
plaintiff should have been adopted by the 
agnates and in default of such proper 
adoption and without good cause shown 
to the contrary the Court will declare 
him entitled to the inheritance. It seems 
clear that ifthe widow has practical con- 
trol of theinheritance during the lifetime 
of her song, as stated by Jamieson (p. 26), 
the same rule would apply in the case 
of a nephew who ought to be adopted 
in default of direct issue. I cannot think 
that the estate was deliverable to the 
plaintiff during Tan Ma Thin’s lifetime. 
J am, therefore, of opinion that time did 
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not begin to run. against the plaintiff till 
Tan Ma Thin’s death in 1927 and that 
his suit is, therefore, not barred hy limi- 
tation, since it was filed in 1931. 

In allowing the appeal on tie grounds 
I have indicated, it must be directed 
that the case shall go back to the learned 
trial Judge for the purpose of taking an 
account to ascertain the amount of the 
estate to which the plaintiff is entitled. 
Ornaments, jewellery and valuables of the 
like nature, together with silk stuffs and 
all property of whatever kind as may 
have been given by her husband to her 
in his lifetime, will form a separate estate 
which is no part of her husband's eslate 
and over which the plaintiff has in his 
action, at any rate, no claim. In these. 
circumstances, the appellant is entitled to 
the following reliefs: (1) a declaration 
that he is the sole heir to the estate of 
Khco Boon Tin; (2) a declaration that 
the will of Tan Ma Thin, so far as it 
purports to dispcse of any property of the 
estate of Khoo Boon Tin, is invalid; (3) 
a declaration that the decree granted to 
respondents Nos. 1,2 and 3 in Civil Regu- 
lar No. 556 of 1930 of this Court is not 
binding on the plaintiff; and (4) an order 


‘for an account of the assets of the estate cf. 


Khoo Boon Tin which have come into the 
hands of the respondents and for payment ` 
to the plaintiff of the amounts found due to 
him. It was agreed by all the learned Advo- 
cates that in the event of the appeal being 
allowed an account would. have to be taken. ` 
‘The appellant is also entitled to costs in this 
Court and the Court below and to special 
Advocate’s costs in this Court. These we. 
fix at 20 gold mohurs for every day of 
hearing after the first day; and we certify - 
for two Counsel. j 
D. Appeal allowed. 


 ———— aa 
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On difference between 
CoLpsTREAM AND JAI LAL, JJ. 
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with goods manufactured by person—Infringement af, 
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trade mark—Defendants using mark in piece-gaods 
—Plaintiffs using same mark on balls of yarn— 
Defendants subsequently using same mark on his yarn 
—Injunction,ifican be granted to plaintiffs—Plaintiffs' 
use held dishonest and illus. (w) to s. 54, Specific 
Relief Act (I of 1877) applied. | , 

In every case the grant ofan injunction is a 
matter of discretion to be decided in accordance with 
equity and good conscience. [p. 556, col. 1.] 

Although in India the exclusive right to use a 

icular mark is confined to the article to which it 
is affixed, it is open to & party claiming a right in the 
particular mark to establish that it has been so 
identified and. associated with his products that his 
name would suggest itself toa purchaseron seeing it 
on any other allied product. Anglo-Indian Drug and 
Chemical Co. v. Swastik Mills Co. (2) and Thomas 
Beer and Sons v. Prayag Narayan (3), relied on. [p. 
556, col. 2.) l i s jih 

Nobody has any exclusive righbor ownership in 
any mark alone unless that mark is associated by use 
with a particular description or species of goods im- 
ported or manufactured by him. In such a case the 
person concerned becomes the owner of that trade 
mark but only with regard to that description or 
species of goods. [p. 557, col, 1.] ' 

The true test to see if the two goods are of the 
same species is whether the two sets of goods are so 
commonly dealt in by the same trader that his cus- 
tomers knowing his mark in connection with one set 
and seeing it upon the other would be likely to 
suppose that it was used upon themalso to indicate 
that they were his goods. [p. 580, col. 1.] 

Where the defendants were using the same mark on 
his piece-goodsas the plaintifis were using on their 
balls of thread, and subsequently, the defendants used 
the same mark for their yarn, the plaintiffs cannot be 
granted injunction restraining the defendants from 
using the mark on their yarn, since both cloth and 
yarn are goods of the same species. 

' Held, in such a case, (per Monroe and Coldstream, 
JJ., Jai Lal, J., contra). that illustration ‘wto s. F4, 
Specific Relief Act, applied, as the use of the mark by 
the plaintiffs was not honest and as such they were 
not entitled to injunction asked for. 


Messrs. Mehr Chand Mahajan and Bishen 
Narain, for the Appellants. 

Messrs. Kishen Dayal, Bhagwat Dayal, 
Brij Lal (for Plaintiffs) and Shamair Chand 
(for Defendants), for the Respondents. 


Coldstream, J.—The suit from which 
this appeal arises was instituted on October 
19, 1928, by the firm Kanshi. Ram-Hans Raj 
of Delhi, for an injunction to restrain the 
defendants Bishambhar Nath and Oo. and 
Messrs. R. J. Wood and Co. from selling balls 
and bundles of balls of cotton thread under 
a label bearing the device D-1 ora device 
calculated to resemble the device which the 
plaintifis claimed to be their trade mark. 
Their case was that they had been selling 
balls and bundles of balls which had_ been 
manufactured by themselves marked with 
this label for 11 years and that the mark 
was known and recognized as distinguishing 


thread of their manufacture. In 1926 a firm . 


known as Banarsi Das-Prabhu Dial had 
gtarted selling balls af thread and bundles 
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of balls marked D 1. The plaintiffs had; 
prosecuted Banarsi Das and Prabhu Dial 
who was his son and had them convicted and: 
punished under s. 482, Indian Penal Code. 
The conviction was upheld by the High 
Court on January 16, 1928. After this. 
Banarsi Das and Prabhu Dial with other. 
persons had started trading as the defendant 
firm Bishambar Nath and Co. and had begun. 
15 days before the institution of the present 
suit, to sell balls and bundles bearing 
labels marked D 1 and resembling the 
plaintiffs’ labels with the intention of pas- 
sing off their goods as those of the plaintiffs 
and leading purchasers to believe that the 
goods were those manufactured by the 
plaintiffs. This they had done with the per- 
mission of 2nd defendants, R. J. Wood and 
Oo. Bishambar Nath & Co. pleaded that they 
were agents of John Boulton and Co., Ltd. of 
Manchester who had been owners of the 
D 1 mark for 50 years and manufactured the 
goods they sold. They denied that Parabhu: 
Dial was a member of this firm. He was. 
merely an employee. 

R.J. Wood and Co. denied that D1 was 
the plaintiffs’ trade mark or ‘that the mark 
ever distinguished the plaintiffs’ goods. They 
themselves were famous importers of cotton: 
cloth and cotton goods imported by them. 
had. been distinguished hy the mark D 1 
for 40 yearsand no one except themselves 
had any right to use the mark on goods of 
the species of cotton or yarn. It was admit- 
ted that they had permitted Bishambar Nath 
and Oo. defendants No. 1, to use this mark 


“On cotton yarn imported by themselves and 


sold to defendants No. t. It were the plaintiffs 
who were misleading purchasers with the 
belief that the yarn they were selling was 
imported by R. J. Wood and Co. 

On the evidence produced by the parties 
the Subordinate Judge, Delhi, came to the 
following findings:—1. The mark D 1 on 
whiteishirting and ‘mull’s (muslins) belonged 
to R. J. Wood and Co. and was the well- 
known mark of that firm who had used it for 
the previous 22 or 23 years. 2. Ib was not prov- 
ed that R. J. Wood and Co. had been selling 
yarn under this mark (the allegation in the 
plaint that defendants No. 1 had started 
selling cotton thread labelled D 1 only 15 
days before the suit was admitted by R. J. 
Wood and Co.) 3. The plaintiffs had been 
selling balls of thread under the label D1- 
since 1917 and the mark wasa well-known 
trade mark on such balls of the plaintiffs. 4. 
Cotton yarn and cotton cloth are not goods ` 
of the same description of goods. 5. The 
mark D lonthe balls sold by defendants 
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No. 1, was calculated to mislead purchasers 
into the belief that the balls were goods of 
the plaintiffs. (| may here note that the yarn 
is:imported and made up into balls in 
Delhi by the plaintiffs. The appellants do 
not make balis of thread but supply yarn 
in boxes labelled with this mark). 6. Plain- 
tiffs had not proved any loss or damage 
arising out of the defendants’ action. 

On these findings the Subordinate Judge 
granted the plaintiffs an injunction restrain- 
ing the defendants from using labels on 
balls of thread and bundles of balls bear- 
ing the mark D 1 or any trade mark which 
may be calculated to resemble the plaintiffs’ 
trade mark 1. Against this decree the 
defendant firm R.J. Wood and Co. have 
appealed. Itis contended on their behalf 
that the lower Court was wrong in restrain- 
ing them from using on cotton thread balls 
or on any kind of goods imported by them, 
a trade mark which had required for them 
a reputation as imperters of cotton cloth, 
that yatn (it is not disputed that yarn in- 
cludes cotton thread made up in balls) is an 
article of the same kind as cotton cloth and 
it was, therefore, the plaintiffs-respondents 
who had first infringed the appellants’ right 
to. use the mark and that on the finding 
that the appellants had themselves been 
using the mark on cotton balls no injunction 
should have been granted. 

‘The following facts are, I think, of some 
importance in coming toa decision which as 
there is no statutory law in India applicable 
to this case, must be based on principles 
of justice, equity and good conscience. It 
is. proved by plaintiffs’ own witness(P. W. 
No.1) that the most important and best 
known trade mark used on shirtings in 
Delhi is D1. In January 1923, nearly five 
years before the present suit was instituted, 
R. J. Wood and Co. used against a firm Nur 
Tlahi-Maqbul Illahi of Delhi for a perma- 
nent injunction to restrain that firm from 
using another trade mark, known as the 
‘cotillon’ mark under which .the plaintiffs 
sold their cotton cloth. Nur Illahi-Maqbul 
Illahi had placed this mark upon packages 
containing cotton yarn made into balls and 
had been passing off their goods as those of 
the plaintifis. The trial Court dismissed 
the suit which was, however, decreed on ap- 
peal by the District Judge. The case came 
before this Court which ‘after a remand for 
an enquiry into the question whether the 
Plaintiffs had abandoned their ‘cotillon' 
mark confirmed the District Judge's decree. 
The District Judge had held that the cloth 
and the yarn were goods of the same des- 
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cription. This finding as to the similar 
nature of cotton -goods and yarn was attack- 
ed before this Court but the learned J idges 
did not discuss the point apparently be- 
cause the finding was considered to be one 
of fact in Nur-Ilahi Maqbul Ilahi v. 2 J, 
Wood andCo.(1). The judgment was de- 
livered on November 24, 1927. It had been 
found by the District Judge that R. J. 
Wood and Oo. had been importing piece- 
goods and thread in skeins (not balls) 
under the ‘cotillon’ design for many years 
but had not imported thread since 1916, 
i. €. for some seven years. Nur Ilahi-Maq- 
bul Ilahi had obtained yarn and made it 
up into balls contained in boxes with a 
design similar to R. J. Wood's ‘cotillon’ 
mark. 

The respondents’ firm startedin 1917 and 
it is in evidencethat they copied the mark 
D1 from a piece of white shirting similar 
to the appellants’ goods so marked: {see 
P. W. 13). In 1923, 1924 and 1995 a 
European firm of which Gurcharan Das, 
P. W. No. 10, was the Delhi agent imported 
yarn under the mark D1 for the plaintiffs 
at the latter's request on an undertaking 
by them that they would be responsible 
for any loss consequent upon the use of 
the mark D1 to which Mr. Gray, the Delhi 
agent of R. J. Wood and Oo. had objected. 
Subsequently this European firm stopped 
importing yarn. According to Mr. Gray 
(D. W. No. 2) that firm had at first re- 
fused to giveup importing yarn under the 
mark D1 because R. J. Wood and Co. had 
lost their case against Nur Ilahi-Maqbul 
Ilahi. After the decision by this Court on 
second appeal the firm's representative told 
Mr. Gray that the firm had given up import- 
ing yarn marked D 1, These facts are not 
disputed. 

For the respondents the argument is that 
whatever may have been their motive for 
adopting the mark D 1 upon their labels 
in 1917, the evidence makes it clear that 
they had used it for more than ten years 
until a fortnight before they instituted their 
suit that R. J. Wood and Co. have not 
shown that they used the mark D1 upon 
their yarn before 1927, that by that time 
the mark D1 had become well known as 
distinguishing the respondents’ thread and 
that therefore the use by defendants No. 1 
with the approval of the appellants wag an 
infringement of their right to use the mark, 
Respondents’ Counsel referred us to the 
judgment of this Court by Sir Shadi Lal, 0 J. 


(1) 9 Lah. 487; 113 Ind. Oas, 228; AIR 1998 Leh, 
924; 29 P L R 615. ! i 
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and Agha Haidar, J. in Nur Ilahi-Magbul 
Ilahi v. R. J. Wood and Co. (1), which 
upheld on revision the conviction of Banarsi 
Das and Prabhu Dial unders 482, Indian 
Penal Code, at the instance of Hans Raj of 
the respondents’ firm for having sold cotton 
thread balls marked D 1 so as to deceive 
purchasersinto the belief that they were 
purchasing from Banarsi Das ete., goods 
belonging to Hans Raj who had been using 
the mark D 1 as his trade mark. This judg- 
ment which was deliveredin January 1926 
is not relevant for the purpose of deciding 
the present case but Counsel lays emphasis 
on the fact that it was this same Prabhu 
Dial who, if nota partner in defendant 
No. 1's firm, is in its employ, a fact which 
supports the respondents’ case that the 
. adoption of the D1 mark was due to Prabhu 
Dial's rancour against Hans Raj. 

The law to be applied is contained ia s. 54, 
Specific Relief Act, for the purpose of which 
a trade mark is ‘property.’ The right to this 
property is in India, acquired only by user. 
Had the mark D L been an invention of the 
plaintiffs, it is possible that they would 


have been entitled to an injunction against - 


both the defendants, for according to the 
evidence, they had used it for some years 
upon balls and bundles of thread before 
the appellants authorized Bishambar Nath 
and Co.touseit. But in every case the 
grant of an injunction isa matter of discre- 
tion to be decided in accordance with equity 
and ‘good conscience. In respect of trade- 
marks this is emphasized by the Illus. (w) 
to the section itself. ‘The illustration is: 

“A improperly uses the’ trade mark of B. B may 
obtain an injunction to restrain the user provided that 
B's use of the trade mark is honest." 


“ is obvious, therefore, that the section 
does not contemplate the grant of an injune- 


tion except where B’s use of A's mark is’ 


honest and A's use of it is improper. As 
already made clear the argument for R. J. 
Wood and Oo. is that their use of the mark 
D 1 was proper in that they had established 
a firm and wide reputation for cotton goods 
so marked and could very properly use it on 
an article of a similar or cognate nature 
which article they had long been importing 
and that the plaintiff's use of the mark was 
dishonest for they had admittedly copied it 
from the appellants’ cloth in 1917. The 
letter and numeral D 1 make a peculiar 
trade mark which was knowu as distinguish- 
ing the plaintiffs’ cotton piece-goods. There 
is the strongest presumption that in copy- 
ing it the plaintiffs hoped to induce people to 
believe that their cotton thread was import- 
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ed by R.J. Wood and Co. who were known 
as importing cloth woven of cotton thread, 


“that is to say, their use of if was not in good 


faith. On the other hand as the mark was 
certainly the appellants’ property so far as 


its use on cotton piecesgoods was concerned, - 


its use by the appellants for their cotton 
thread cannot reasonably be held to have 
been improper. 

It has frequently been observed that the 
test in such cases is whether the imitation 
trade mark complained of is such as 
to be calculated to cause goodsto be taken 


by ordinary purchasers for the goods of © 
the patty using the original mark. In the - 


circumstances of this casa it ssems to bea 


wary or unwary, to associate with their thread 
any other firm than themselves. 
contrary the reasonable presumption is that 
the plaintiffs in using the mark D 1 for 
their thread were “all along 
R. J. Wood's trade mark. 
Although in India the exclusive right to 
use a particular mark is confined to the 


party claiming aright ia a particular mark 
to establish that it has been so identified 


‘proper inference that having regard tothe > 
history of the mark D 1, its use by R J.: 
Wood and Oo. on their thread could not : 
be calculated to lead an ordinary purchaser, ` 


_ 


On the : 


infringing : 


“article to waich it is affixed, it is open toa ` 


—; 
` 


and associated with his products that his > 


name would suggest itself to a purchaser 
on seeing it on any other allied product : 
see in this connection Anglo-Indian Drug 


“and Chemical Co. v. Swistik Oil Mills Co. ° 


(2) and Thomas Bear & Sons v. Prayag >- 


Narayan (3). 
would be entitled in the circumstances to 


Whether R. J. Wood and Co., ` 


restrain others from using their mark on ' 
goods other than cotton piece-goods may be . 


‘open to question but the appellants are not. 
‘seeking any relief. They have not thought’ 


it worth while to seek to restrain the plaint- 
iffs, but merely pleaded that the plaintiffs, 


who appropriated their well-known cotton - 
Piece-goods mark in order to sell the plaint- ' 
iffs’ cotton thread are not entitled to prevent : 
them from using this mark upon their own 


thread. 


My conclusion is that this is not a case in © 
which the plaintiffs are entitled to the in- ` 
junction granted and I would accept the ` 


appeal and dismiss the suit as against the 
appellants with costs throughout. 


(2) A I R 1935 Bom. 101; 155 Ind, Cas, 641; 36 Bom. 


L R 1165; 59 B 373; 7 R B 444. 


(3) AI R 1935 All. 7; 154 Ind. Cas. 788; (1935) A L J 


80; 57 A 510; 7 R A 804; 1935 A LR 2404 
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Jai Lal, J.—The suit in my opinion has 
been rightly decreed. It is clear that the 
only goods in respect of which R.J. Wood 
and Oo. have been using D 1 as their trade 
mark are shirtings and ‘mulls.’ They have 
never used this mark on balls and bundles 
of balls of cotton thread and have, therefore, 
acquired no right to use this mark in 
respect of goods of this description. Kanshi 
Ram-Hans Raj on the other hand have been 
using this mark since 19)7, on the balls 
and bundles of balls of cotton thread 
imported or manufactured by them and it 
has, therefore, become their property in 
respect of this description of goods. 
Bishambar Nath and Oo. is really a name 
for another person who was convicted for 
infringing the trade mark of Kanshi Ram- 
Hans Raj in respect of balls and bundles 
of balls of cotton thread and the conviction 
was upheld by this Court. After the con- 
viction Bishambar Nath and Co. approach- 
ed R. J. Wood and Co. and professed to 
acquire from them the right to use the trade 
mark of D-1 on balls and bundles of balls of 
cotton thread. 

Nobody has any exclusive right or owner- 
ship in any mark alone unless that mark 
is associated by use with a particular 
description or species of goods imported or 
manufactured by him. In such a case the 
person concerned becomes the owner of that 
trade mark but only with regard to 
that description or species of goods. It is 
not the case and indeed this was not even 
argued before us that balls of cotton thread 
and shirtings and ‘mulls’ are the same 
species-of goods. Therefore, R. J. Wood. and 
Co. were not entitled to use D1 on balls 
and bundles of balls of cotton thread 
imported or manufactured by them after 
Kanshi Ram-Hans Raj had by long user 
acquired property in the mark D1 in 
respect of such gocds. It follows from 
this that R. J. Wood and Co. could not 
legally authorize Bishambar Nath and Co. 
to use the mark D lon balls and bundles 
of balls of cotton thread imported or 
manufactured by them and tbat their 
conduct in conniving at such use amounted 
fo an infringement of the right of Kanshi 
Ram-Hans Raj. 

The use of the mark by Kanshi Ram- 
Hans Raj being permissible under the 
law because neither R. J. Wood and Co. 
nor any other person had the right to use it 
in respect of the balls and bundles of balls 
of cotton thread, it cannot be successfully 
pleaded that their use of the mark was 
Gishonesi or ‘was not honest’ because what 
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a person is entitled legally to do cannot 
by any stretch of language be styled in 
law as anything but honest. The confu- 
sion in this respect appears to have arisen 
on account of wrongly using the word 
‘mark” as synonymous with “trade mark.” 
As I have already stated nobody has any 
property in any mark and a particular mark 
becomes the property of a person as a trade 
mark only when associated by use with par- 
ticular goods manufactured or imported by 
such person and only so far as it is associated 
with that species of goods. Buthe has no 
right to prevent others from using that 
mark in respect of the goods which are not 
of the same species. 


Illustration (w) of s. 54, Specific Relief Act, 
does not, in my opinion, cover a case like the 
present. The cases to which that illustra- 
tion applies are those in which the plaint- 
iff in asuit for injunction himself is by 
using a particular trade mark infringing 
the trade mark of another person. In the 
present case the plaintiff cannot be said to 
have infringed the trade mark of R. J. 
Wood and Oo. or any other person. Sup- 
pose A has acquired ownership of a trade 
mark in respect ofa particular species of 
goods and B in infringement of his right 
begins to use the same trade mark in 
respect of the same species of goods and 
then C begins to use the same trade mark 
in respect of the same species of goods, the 
illustration contemplates that B shall not be 
granted an injunction to restrain C from 
using the trade mark because B himself 
has infringed that trade mark of A. It has 
no application toa case like the present. 
In order to deprive the plaintiff of his right 
to a decree it must be established that the 
plaintiff himself has infringed the right of 
another. But I have already stated and I 
do not think there can be any controversy 
on that subject that the plaintiff has not 
infringed the trade mark of R., J. Wood and 
Co. Another way cf looking at the matter 
is whether R. J. Wood and Co. could in a 
suit instituted by them -successfully obtain 
an injunction against Kanshi Ram-Hans 
Raj restraining them from using the mark 
D l on the cotton thread balls imported or 
manufactured by them. I think not, asin 
order tosucceed in sucha suit, they must 
establish that they had ownership in this 
maik in respect of this description of goods, 
In my opinion the use by Kanshi Ram-Hans 
Raj of this mark on -their ball cannot be 
held to be dishonest or illegai and they 
are entitled to be protected against the 
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infringement of their right by every other 
person. l 


In the present case R. J. Wood and Oo.. 


transferred to Bishambar Nath and Co. a 
mark apart from its association with or use 
on any goods which they themselves 
manufactured or imported. The transfer of 
such a right cannot be sustained in law. In 
cases where it has been held that a trade 
mark is capable of being transferred, it is 
assumed that the transferor has acquired a 


right to use that trade mark in respect of a. 


particular species of goods and that he has 
transferred the right to use the trade mark 
on orin respect of the same species of 
goods. He cannot transfer a supposed 
right to use the mark on every description 
or every species of goods. 


mark on bags of cement manufactured or 
imported by him; it is obvious that R. J. 
Wood and Oo. cannot legally prevent him 
from doing so and they themselves will be. 
prevented from using this mark on cement 
manufactured by them after the other 
person has established his use of the mark 
on hiscement. Oonsequently they cannot. 
authorise another person to use this mark 


on bags of cement manufactured by him- 


and thus infringe the trade mark of the 
first person. It is significant that R. J.. 
Wood und Oo. have known for long that 
Kanshi Ram-Hans. Raj have been using 


Dl on their balis of cotton thread but. 


they have taken no direct action to prevent: 
them from doingso. The fact that another 
foreign firm ceased to use this mark on 
that protest is immaterial for the purposes of 
this case. 

"I have already stated that Bishambar 
Nath and Co. secured the permission of R. J. 
Wood and Oo. to use the mark in order to 
circumvent the effect of their conviction 
which was upheld in this Court; the con- 
duct of both these parties was, in my opinion, 


improper and should not be supported by’ 


- any Court. The real appellant before us is 
Bisham bar Nath and Co. as R.J. Wood and Co. 
are. merely acting nominally for them. In 
this case one further important fact must 
pe borne in mind ; R. J. Wood and Co. have 
been importing cotton thread but neither in 
the form of balls nor with D 1 as its distin- 
guishing mark but with a different device 
‘thereon. There can, therefore, be no ques- 
tion of an infringement of their trade mark 
by Kanshi Ram-Hans Raj when they placed 
in the market cotton thread balls and bundles 
thereof bearing the mark D1, which 
Had never been ‘used on this description 
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of goods by R. J. Wood and Co. In these, 
Circumstances there could be deceit or’ 
misrepresentation that the thread balls 
with 1 as their distinguishing mark’ 
had been manufactured or imported by’ 
R. J. Wood and Oo. Granting of an in- 
Junction is no doubt ordinarily a matter 
for the discretion of the Court, but the 
discretion has to be exercised with due: 
regard to the legal rights of the parties 
and on well recognised principles. More- 
Over if cannot be ‘asserted in this case 


that the trial Court has exercised its 
discretion illegally or unjustly or has 
infringed any principles of law in 


granting the injunction. On the other 
hand in my opinion the Court has proceed- 
ed on a correct appreciation of the 
legal position of the parties and there is 
no good ground for interfering with the 
exercise of the trial Oourt’s discretion. 
I would, therefore, dismiss this appeal 


with costs. 

[In consequence of the difference of 
Opinion between Colds'ream, J. sand- 
Jai Lal, J. the case was referred to’ 
Monroe, J.] 

-Monroe, J.—This appeal comes before’ 
me by reason of a difference of opinion 
between Jai Lal, J. and Ooldstream, J. 
The question referred is whetherin: the 
circumstances of this case the plaintiffs 
are entitled to restrain by injunction the 
defendants from using the imark D 1 on 
their balls and bundles of balls of yarn. - 
It is neceseary in the first place to consider ` 
the early history ofthe use of the mark 
D1. The defendants R. J. Wood and Co.- 
who have been for 50 years importers’ 
in India of piece-goods and yarn, have 
during this period used D1 as a trade 
mark'on their piece-goods. The plaintiffs 
firm commenced businesson June 2, 1917, 
and according to Kunj Lal plaintiff they have 
afactory forthe manufacture of balls of 
thread and they. also sell sundries. They’ 
have used the mark D 1 on their thread 
balls since that date. Both this plaintiff. 
and Dina Nath,a former ‘partner of the 
firm stated that the idea of using D las a 
trade mark was suggested by Hans Raj, 
another member of the firm. Hans Raj 
brought in the words of Dina Nath D 1. 
and asked him to useitas a trade mark 
and how Hans Raj came to have the idea 
of using D las atrade mark is shown by 


the evidence of Muhammad Mashir who 


has acted as printer for the plaintiff irm 


since its commencement.: Dina Nath and. ` 


Hans Raj brought to him samples of white- 


1937 © 


-shirting containing this trade mark D 1 
and asked him to copy it. He also 
printed green labels from them and itis 
interesting to note that the defendant R. 
J. Wood and Co. had been in the habit of 
using the mark D 1 on green labels speci- 
mens of which have been produced in 
Court in 1917 when the plaintiff firm 
adopted the trade mark D 1 it had for 
many years been associated with the 
goods that were being imported by R. J. 
Wood and Oo. and there can be no doubt 
that Hans Raj copied R. J. Wood and 
Oo.’s trade mark and, in my opinion, the 
only possible reason for doing so was to 
make animproper use of the reputation 
which had been built up by R. J. Wood 
and Oo. 

The next incident of importance occurred 
in.1923. In that year the firm of importers 
described as Sir Jacob Barren and Sons 
imported yarn with the mark D 1. From 
the evidence of Gurcharan Das, a witness 
for the plaintiffs, it appears that this yarn 
was being imported for the plaintiffs 
and that the mark D 1 had been put on 
the imported yarn atthe request of plain- 
tiffs. GQurcharan Das in his evidence stated 
that he knew that the stamp D1 belonged 
to R. J. Wood and Co. and that he made 
the plaintiffs understand that they would 
‘be responsible for any loss coming to them 
by the use of the mark D 1. The occasion 
for thisremark arose from the fact that 
R. J. Wood and Co. had brought an action 
against one Nur Ilahi in the Court of 
the Subordinate Judge at Delhi to restrain 
the use of the mark D 1 on yarn imported 
by Nur Ilahi. After a decision adverse 
to R. J. Wood and Co. had been given 
at the trial Mr. Stensfield who was then 
the Manager for Sir Jacob Barren and 
Sons, refused to promise to cease using 
themark D 1 on the ground that R. J. 
Wood and Co. had just lost their case 
but when R. J. Wocd and Co. won their 
case in the Appellate Court, Mr. Stensfield 
said that his firm had given up importing 
- yarn marked D land I would infer from 
the evidence that after Gurcharan Das’s 
threat tothe plaintiff firm about the use 
of the mark D 1 the plaintiff frm refrained 
from ordering any more yarn from Sir 
Jacob Barren and Sons with the mark 
D1 on it. The plaintiff firm have con- 
tinued to use the mark D-1 upto the present 
and some years ago they successfully 
prosecuted Banarsi Das and Prabhu Dial 
at the instance of Hans Raj for having 
gold cotton thread balls marked D-l. A 
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short time before the institution of the 


present proceedings the defendants Bisham- 


bar Nath and Co. commenced to use 
the trademark D1 on cotton balls with 
the authority of R. J. Wood and Co. It 
is suggested by the plaintifis that Pra- 
bhu Dial was at the bottom of this and 
thathe was giving effect tohis rancour 
against Hans Raj which had been caused 
by his prosecution. Two questions have 
been discussed and argued before me. For 
R.J. Wood and Oo. it has been argued 
that cotton piece-goods and cotton yarn 
are goods of the same description and 
that if they acquired the right to the trade 
mark D1 in connection with cotton 
piece-goods they are entitled to use it also 
for cotton yarn and that the plaintiffs have 
no property in the trade mark D1 so far 
as cotton goods of the same description are 
concerned. Neither of the learned Judges 
who have already expressed views on the 
case has given a definite finding on this 
point. Jai Lal, J. has said : 

“It is notthe case and indeed this was not even 
argued before us that balls of cotton thread and 


shirtings and mulls are the same species of 
goods,” 

Coldstream, J. referred tothe finding uf 
the trial Judge that cotton yarn and cot- 
ton cloth are not goods of the same 
description. Later in his judgment he 
Bays : 

“Inthe circumstances of this case it seems to be 
a proper inference that having regard tothe history 
ofthe mark D 1, its use by R. J, Wood aud Oo. 
on their thread could not be calculated to lead an 
ordinary purchaser, wary or unwary, to associate 
with their thread any other-firm than themselves, 
On the contrary, the reasonable presumption is 
that the plaintifs in using the mark D1 for their 
ap were all along infringing R.J, Wood's trade 
mark”, 


From thisI judge that Ooldstream, J. 
though not expressing a clear finding was 
inclined to think that R. J. Wood and Co, 
had acquired the right to use the mark 
D1 onthe ground that cotton yarn and 
cotton cloth were goods of the same des- 
cription. The point has been argued-by 
both sides before me and it is necessary 
that I should come toa finding. Evidence 
has been produced by both sides on this 
point and there is a direct conflict between 
the evidence for the plaintiffs and the evi- 
dence for the defendants. The two kinds 
of goods are not asa rule sold by the 
same retailers. but there is no doubt that 
importers of cotton goods and wholesale 
vendors of cotton goods almost invariably 
dealin both commodities, This is true of 


the defendants’ firm R, J. Wood and Oo, 


wah 


at 


- 
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I am inclined'to give importance. to the. 


evidence of Col. Mayne Mackingosh, - an 
importer of Delhi, who has been in the 
import tradefor 12 years. Hs imports 


cloth and yarn and he stated that cloth 


and yarn were goods of the same species. 
The reasons given by the witnesses who 
asserted that cloth and yarn are not! goods 
of the same species are to my mind 
unconvincing and in some cases were 
jliogical. The learned trial Judge relied on 


“the fact that yarn and cloth are classified 


Ee 


‘one could 


under separate headings for the purposes 
oftrade marks in England. But he goes 
on to cite a passagefrom Kerly on Trade 
Marks where . it is laid down that the 
question should be looked at from a busi- 
ness and commercial point of view and 
that the true test would seem to be whe- 
ther the two sets of. goods are so com- 
monly dealtin by the same trader that 
his customers, knowing his mark in con- 
nection with one set and seeing it upon 
the other would be likely to suppose that it 
was used upon them also to indicate that 
they were his goods. Inmy opinion this is 
a.good test and therecan be but one 
answer when the test is applied to the 
present case, The second pointin the 


1. case which has. most been considered. by 
the learned Judges is whether in the eir- 


< cumstances 


of this cass an injunction 
ought to be granted. The relief in the 
present case is sought under s. 54, Specific 


Relief Act, and Coldstream, J. considers 
“that Illus. (w) applies to this case: Jai.Lal, J. 


considers that it does not. Illustration (w) 


‘is as follows : 


“A improperly uses the trade mark of B. B may 
obtain an injunction to restrain the user provided 
that B’s use of the trade mark is honest.” 


E agree with” Coldstream, J. andin my 


‘opinion the plaintiffs have been dishonestly 
‘using this trade’ mark D-1 since 


they 
commenced to: use it'in the year 1917. 


They have deliberately copied R. J. Wood 


and Co.'s mark. and notwithstanding a 
warning that they received in 1923 and 
that it was then brought to their notice that 


there wasrisk in using- it, they persisted 


I cannot concéive how any 
suggest that their use of the 
trade mark has been honest. I think that 


in doing 50. 


‘the plaintifis’ action shouldbe dismissed 


on both grounds. If I were satisfied that 
the use of this mark had been adopted 
by Bishambar Nath and Oo. merely for 
the purpose of revenge at the instance of 


“Prabhu Dial and that Prabhu Dial was 


connected with the defendants’ firm, I 
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should not grant costs'to: the defendants, 
but I. think the evidence ‘on this point 
merely creates a suspicion and I am not, 
prepared to say that the ordinary rule 
about costs should not. apply. I would 
allow the defendants their costs of the 


suit and this appeal against the plaintiffs. 
D. Appeal allowed. 
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Civil Procedure Code (Act V of 1908), O. XXI, 
rr, 2, 53-—Bengal Public Demands Recovery Act 
(EIT of 1913), 3.19 (l)—Attaching desree-holder, if 
becomes representative of original decree-holder for 
all purposes—Whether can adjust decree in any way 
he likes. 

The provisions of s. 19, Bengal Public Demands 
Recovery Act, and O. XXI, r,53, Oivil Procedure Code, 
make the attaching cerfificate holder or the attaching 
decree-holder the representative of the original dec- 
ree-holder only for a limited purpose, namely for 
executing the attached decree and for satisfying his 
own decree out of the proceeds of the execution, 
‘After attachment the attaching decree-holder ` does 
not become the representative of the original decree- 
holder for all purposes and is not clothed with all the 
rights of the original decree-holder including his 
right to adjust the decrees ia any way he likes, 
That the attaching certificate holder or the decree- 
holder does not acquire all the rights of the original 
decree-holder and become a representative of the 
original decree-holder for all purposes, is clear from 
the fact that even after attachment the certificate 
debtor or the original decree-holder is entitled to > 
apply for execution of the attached decree. 
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©. A. from the original orders of the Sub- 
Judge, lst Court, Howrah, dated January 
23; 1935. i 

Messrs. S. N. Banerjee, S. M. Banerjee 
(Jr), Amode Chandra Sen and Jitendra ` 
K. Sen Gupta (in No. 291), for the Appel- 
lant. 

Dr. 8S. C. Basak, Hari Prosanna 
Mukherjee and Susil Ch. Sen, for Respon- 
dents Nos. 2 to 4 

Mr. Ramaprosad Mukherjee, 
Secretary of Stute. ae 

Nasim Ali, J.—On April 19, 1926, the 
appellant Durga Prosad Chamaria, ob- 
tained a decree against respondents Nos, 2 
to4 Radha Kissen Chamaria, Mati Lal 
OChamaria and Srimati Anar Dei Sethani in 
Title Suit No. 61 of 1923, in the Court of 
the Subordinate Judge at Howrah, fox 


for the 
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Rs. 8,61,000 with interest at a certain rate 
up to the date of realization. Respondents 
Nos. 2 to 4 made certain payments from 
time totime towards the satisfaction of 
this decree, but these payments did not 
satisfy the entire decree. On April 1, 
1933, the Certificate Officer of Howrah 
attached this decree under s. 19, cl. 1, 
Public Demands Recovery Act, in execu- 
tion of a certificate filed in Certificate 
Case No. 1 M of 1933/34 for realization 
of about Rs. 3,86,000 due as arrears of 
income-tax to respondent No. 1, the Secre- 
. tary of State for India in Council, from the 
appellant. On March 17, 1934, res- 
pondent No.1 applied to the Subordinate 
Judge, Howrah, to whom notice of attach- 
ment was given, to realize the amount due 
under the attached decree by executing 
the attached decree against respondents 
Nos. 2 to4. The appellant was also made 
a party to this application for execution. 
On receiving this application, the Subordi- 
nate Judge, on May 8, 1934, ordered 
notice to be issued on the appellant as 
well as respondents Nos. 2 to 4 to 
show cause why the execution proceedings 
should not be carried on. This notice was 
issued on July 7, 1934, and was served 
on the appellant as well as on respondents 
Nos. 2 to 4 on June 27, 1934. On June 
21, 1934, respondents Nos. 2 to 4 filed an 
application under O. XXI, r. 2, sub-r. 2, 
Oivil Procedure Code, for recording an ad- 
justment of the attached decree between 
them and respondent No. 1, and its full 
Satisfaction on the basis of the said 
adjustment. This petition was registered 
as Miscellaneous No. 59 of 1934. 

On June 27, 1934, in pursuance of the 
notice served on him on that day, the 
appellant filed an objection to the execu- 
tion of the attached decree under s. 47, 
Civil Procedure Code. This objection was 
registered as Miscellaneous Case No. 67 of 
1934. After several adjournments both these 
cases came up for hearing before the learn- 
ed Subordinate Judge on January 26, 1935. 
On that day the learned Subordinate Judge 
framed certain issues after hearing the 
parties. On January 28, 1935, he allowed 
the petition of the judgment-debtors 
under O. XXI, r. 2, sub-r. 2 and re- 
corded the adjustment and fuli satisfac- 
tion of the attached decree and dismissed 
the appellant's objection under s. 47, Civil 
Procedure Code. Hence these two appeuls 
by the original decree-holder Durga Prosad 
Chamaria, 

M. A. No. 252 of 1933.—This appeal 
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arises out of the petition of the objection 
filed by the app2liant on June 27, 1934, 
under s. 47, Civil Procedure Code. The 
material objections are these: (a) That 
the Secretary of State for India in Council 
is not entitled to attach and execute the 
decree as the certificate in execution of 
which the decree had been attached had 
been cancelled; (b) That before attachment 
the appellant had assigned his right, title 
and interest in the decree to one Keshardeo 
Chamaria on certain terms, one of these 
terms being that he would get a refund of 
Rs. 1,00,000 from the assignee on the happen- 
ing of certain events. 

The learned Subordinate Judge has held 
that the appellant on his own admission 
had no locus standi to maintain this ob- 
jection as by assignment his interest in 
the decree had come to an end and the 
contingencies under which he was entitled 
to get the refund had not yet arisen and 
the amount to be refunded to him by the 
assignee was not a charge on the decrees. 
Mr. Banerjee, appearing on behalf of the 
appellant in the course of the hearing of 


‘this appeal, abandoned the objection that 


the certificate in execution of which the 
decree had been attached had been can- 
celled and that the Secretary of Stite for 
India in Oouncil was not entitled to pros 
ceed with the execution. As regards the 
objection based on the alleged assignment 
of the decree to Keshardeo before attach- 
ment, he asked us to dispose of this appeal 
on the assump:ioa that there had been no 
assignment. He ultimately did not press 
this appeal. Tnis appeal is accordingly 
dismissed. There will be no order for 
costs in this appeal. 

M. A. No. 251 of 1935. —Tnis appeal arises 
out of the application of respondents Nos. 2 
to4under O. XXI, r. 2, suber. 2, Civil 
Procedure Code. The case of these respons 
dents, briefly stated, is as follows: The 
major portion of the decree under execution 
was p vid off by them to the appellent before 
the attachment of the decree by the Secre- 
tary of State for India ia Council. After 
having come to know that an execution 
case has been started by the attaching 
certificate holder for realization of about 
Rs, 3,560,000 from them, they approached 
the Certificate Oificer of Howrah und told 
him that their liability under the attached 
decree was much less than the amount for 
which execution had been taken out. The 
Certilicate Officer thereupon made certain 
inquiries and agreed, on March 28, 1934, 
to take Rs. 1,60,000 in full satisfaction of 
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the attached decree provided the amount 
was paid down immediately and received 
Rs. 1,60,000 from them on that very day in 
full satisfaction of the decree under exe- 
cution. The Government Pleader of How- 
tah, on behalf of respondent No. 1, namely 
the Secretary of State for India in Council, 
admitted this adjustment between the 
Certificate Officer of Howrah and respon- 
dents Nos. 2 to 4 at the time of the hearing 
of this case before the learned Subordinate 
Judge. He also admitted that the Certifi- 
cate Officer was the agent of the Secre- 
tary of State for India tor the realization of 
the decretal amount. 

The appellant, however, objected to the 
recording of this adjustment. His objec- 
_tions in substance are these: (a) that the 
amount recoverable under the attached 
decree is over Rs. 3,60,000 and the alle- 
gations of the judgment-debtors to the 
contrary are false; (b) that the adjust- 
ment alleged by the judgment-debtors with 
the attaching certificate holder and the 
payment in pursuance of this adjustment 
are collusive, (e) that the attaching certi- 


cate holder has no right to adjust the. 
decree in the manner alleged by the judg- 


ment-debtor. The learned Subordinate 
Judge has overruled these objections and 
has recorded the adjustment on the follow- 
ing findings : (1) That the original decree- 
holder, namely the appellant had no sub- 
sisting interest in the attached decree at 
the date of the attachment on his own 
admission in his petition under s. 47 filed 
on June 1934, and has, therefore, no locus 
standi to object to the recording of the 
adjustment pleaded by respondents Nos. 2 
to 4, (2) that respondent No. 1, namely 
_the Secretary of State for India in Council, 
has adjusted the decree as alleged by the 
judgment-debtor and has accepted the sum 
of Rs. 1,60,000 in full satisfaction of the 
decree, (3) that the executing Court has 
no jurisdiction in the present proceedings 
to decide whether the adjustment of the 
attached decree was brought about by 
collusion between the attaching certificate 
holder, namely, respondent No. 1 and the 
judgment-debtors, namely respondents 
Nos. 2 to 4, (4) that the position of the 
attaching decree-holder is exactly the same 
as that of the original decree-holder. Con- 
sequently respondent No. 1 was quite 
within his rights when he, through his 
agent, the Certificate Officer of Howrah, 
granted full satisfaction of the attached 
decree on receipt of Rs. 1,60,000. The 
finding of the learned Judge, namely that 
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the appellant had no subsisting interest in 
the decree under execution at the date of 
the attachment, was assailed on behalf of 
the respondents. Their contention is that 
the appellant was the holder of the attached . 
decree at the date of the attachment. The 

learned Counsel appearing on behalf of 
the appellant in course of the hearing of 
this appeal intimated to us that the appel- 
lant would proceed in this case on the 
assumption that he had subsisting interest 
in the decree at the date of the attach-.- 
ment. 

This being the position taken by the 
parties at the time of the hearing of this 
appeal, I set aside this finding, The learned’ 
Subordinate Judge has also held that the 
appellant has no locus standi to oppose 
the application of respondents Nos. 2 to 4, 
namely, the judgment-debtors of the 
attached decree, under O. XXI, r. 2, as 
on his own admission he has parted with 
his interest in the decree. ‘lhe position. 
taken up by the parties in the course of 
the hearing of this appeal being that the 
appellant was the holder of the attached 
decree at the date of the adjustment he is 
the only person interested in the question 
whether the adjustment and satisfaction 
of the decree as pleaded by the judgment- 
debtors should be recorded or not. |, there- 
fore, hold that the appellant has locus 
standt to object to the petition of the 
judgment-debtors for recording the adjust- 
ment and satisfaction of the decree alleged 
by them under O. XXI, r. 2 ofthe Code. 
The finding of the learned Subordinate 
Judge, namely, that respondent No. 1 
accepted from respondents Nos. 2 to 4 
the sum of Rs. 1,60,000in full satisfaction 
of the attached decree, was not challenged . 
before us by any of the parties to this ” 
appeal. This finding is, therefore, affirmed. 

As regards the finding of the learned 
Judge, namely, that the executing Court 
has no jurisdiction in the present proceed- 
ing to decide whether the ‘adjustment of 
the decree was brought about by collusion 
between respondent No. 1 and the other 
respondents, the position is this: In the 
petition for executicn filed on behalf of the 
Secretary of State in the Court of the 
Subordinate Judge on March 17, 1934, 
the decretal amount is mentioned as 


Rs. 3,32,378-10-0 including interest up to 


March 31, 1933. Interest at 6% percent. | 
up to March 16, 1934. The judgment 
debtors’ case is that their liability under 
the decree was not as stated in this peti- 
tion inasmuch as there was an agreement 
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between them and the appellant which, if 
given effect to, would reduce their liability 
to about Rs. 1,60,000. Their case further 
is. that when they came to know of the 
“ petition for execution filed by the Secre- 
tary of State, they raised a dispute about 
the amount of their liability under the 
decree and the Certificate Officer thereupon, 
after making certain inquiries, received 
Rs. 1,60,000 in full satisfaction of the 
decree. It was, however, admitted by the 
learned Advocate appearing on behalf of 
the judgment-debtors that the agreement 
which would reduce their liability to 
Rs. i,60,000 was not certified under the 
provisions of O. XXI, r. 2, within the period 
prescribed by law. The amount recover- 
able under the attached decree by execu- 
tion must, therefore, be taken as stated in 
the petition for execution filed by the 
attaching certificate holder for the purposes 
of this execution. The position, therefore, 
is that although the amount recoverable 
under the attached decree was about 
Rs. 3,60,000 (Rs. 32,000 with interest at 
the rate mentioned in the decfee on the 
date of the adjustment would come up to 
that figure), the Secretary of State for 
India in Council released the judgment- 
debtors from their liability under the 
decree by accepting Rs. 1,60,000 only. 

The case of the appellant is that this 
adjustment and satisfaction of the decree 
is collusive and fraudulent. The answer 
of the respondents to this charge is that 
the attaching certificate-holder, namely, 
the Secretary of State for India in Council, 
by virtue of the attachment under s. 19, 
Public Demands Recovery Act, acquired 
all the rights of the appellant to adjust 
and grant satisfaction of the attached 
decres inasmuch as the amount due on the 
decree under execution was less than the 
amount due under tae certificate in execu- 
tion of which the decree was attached, 
and consequently the question of collusion 
and fraud in the matter of the adjustment 
and discharge of the decree is wholly 
irrelevant for the purposes of the present 
inquiry. Itis conceded on behalf of the 
respondents that if the attaching certificate- 

Ider was not competent to adjust and 
give discharge of the attached decree, the 
adjustment pleaded by the judgment- 
debtors cannot be recorded under O. XXI, 
r. 2 of the Oode. If the attaching 
certificate*holder was within his rights to 
adjust the decree as alleged by the respon- 
dents and in exercise of that right, the 
judgment debtors have been released from 
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their liability under the decree, the adjust- 
ment or discharge of the decree cannot be 
Said to be collusive. The real question for 
determination, therefore, is whether the 
attaching certificate-holder had this right 
under the law at the date of the adjust- 
ment. l 

The opinion of the learned Judge on this 
point is that the position of the attaching 
decree-holder is exactly the same as that 
of the original decree-holder for all pur- 
poses and the adjustment of the attached 
decree to the satisfaction of the attaching 
decree-holder is adjustment to the satis- 
faction of the decree-holder within the 
meaning of O. XXI,r. 2 of the Code. 

The word ‘decree-holder’ means any 
person in whose favour a decree his been 
passed: see s. 2, cl. 3, Civil Procedure 
Code, 1908. The attaching certificate-holder 
is not the person in whose favour the 
attached decree was passed. 

It is, however, contended on behalf of 
the judgment-debtors that O. XXI, r. 2, 
must be read along with s. 146 of the 
Code andthe combined effect of these two 
provisions in the Code is to make a person 
claiming under the decree-holder a ‘‘decree- 
holder” within the meaning of O. XXI, 
r. 2. Section 146 isin these terms: 

“Save as otherwise provided by this Oode or by 
any law for the time being in force wiere any 
proceeding may be taken or application made by or 
against any person then the proceeding may be taken 
or the application may be made by or against any 


- person claiming under him.” 


There was no provision in the Code of 
1882 corresponding to this section. There 
was some conflict of judicial opinion on 
the question whether in absence of an 
express reference to legal representative 
in the rule relating to proceedings for set- 
ting aside ex parte decrees, the legal re- 
presentative of a defendant against whom 
an ex parte decree has been passed could 
take proceedings for setting aside an ex 
partz decree. Section 146 was enacted to 
meet such cases and cases similar to them 
and to set the conflict at rest. By opera- 
tion of this section, a person claiming 
under a decree-holder may certify adjust- 
ment in the same manner as the decree- 
holder under whom he claims. It also 
authorizes the judgment-debtor to take 
proceedings for recording adjustment 
against a person claiming under the 
decree-holder as he could do against the 
decree-holder. But before proceedings for 
cerlifying adjustment or recording adjust- 
ment can be initiated, the decree must 
be adjusted to the satisfaction of the decree» 
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holder.. In Unao Commercial Bank, Ltd. v. 
Mohar Gobind Rai (1) Sulaiman, C. J. 
observed that bys. 146 of the Oode the 
representative of a decree holder is entitled 
to take the same proceedings as the original 
decree-holder in whose favour the decree 
was passed. Apparently the learned Judge 
uses the word “representative” as a sub- 
stitute for the words—“any person claim- 
ing under” in s. 
take proceedings for certifying or record- 
ing adjustment comes into existence after 
the decree has been adjusted to the 
satisfaction of the decree-holder. This right 
is not, therefore, identical with the right 
to adjust the decree from which it flows. 


Again s. 19, cl. 3, Public Demands 
Recovery Act, which corresponds to O. XXI, 
r. 93, cl. 3, Oivil Procedure Code, lays 
down that—the certificate-holder shall be 
deemed to be the representative of the 
holder {of the attached decree and to be 
entitled to execute the attached decree in 
any manuer lawful for the holder thereof: 

“When a person is ‘deemed to be' something, 
the only meaning possible is that where as he is, 
not in reality that something, the statute requires 
him to be treated as if he were: Commissioner of 
io Bombay v. Bombay Trust Corporation, 

If the attaching decree-holder becomes 
the representative of the original decree- 
holder by operation of s. 146, there was no 
necessity for laying down again in cl. 73), 
O. XXI, r. 53, that he was the representative 
of the original decree-holder. Section :46, 
therefore, does not make the attaching 
decree-holder a representative of the original 
decree-holder for the purpose of adjusting 
the attached decree. Section 19 (3), Public 
Demands Recovery Act, and O. XXI, r. 53 
(3) of the Code lay down that the attaching 
certificate-holder is to be deemed to be the 
representative of the original decree-holder. 
The word “representative” has not been 
defined in the Public Demands Recovery 
Act or in the Code. It means a person 
entitled to act in the place of another. Now 
what are the acls which an attaching 
decree-holder is entitled to do in place of 
the original decree-holder? The answer 
to this question is to be found in the words 
which follow, namely, “and to be entitled 
to execute such attached decree in any 
manner lawful to the holder thereof”. The 


(1) A I R1930 All. 659; 129 Ind. Cas, 382; (1930) 
À L J 945; Ind, Rul. (1931) All, 158. 

(2) 57 I A 49; 121 Ind. Cas, 533; A IR 1930 PO 
54; 54 B 216; Ind. Rul. (1930) P O68; (19302) A L J 
73 34 CW N 2380; 42 Bom. LR 361;58MLJd 197; 
$1 L W 582; (1930) M W N 564 (PO), 
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Legislature by adding these words defined 
the power of the attaching certificate-holder 
as the decree-holder. Sulaiman, C. J., in 
the Allahabad case thought that words of 
O..X XI, r. 53 (3) were wide enough to give 

the attaching decree-hoider power to take 

money out of Court and certify payment, 

though at the same time, the learned 

Judge pointed out that in actual practice 

this miscoastruction of the rale would open 

the door to fraud. The statute says that 

the attaching decree-holder shall be deemed, 
to be the representative of the original 

decree-holder and to be entitled to execute 

the decree, that is, to enforce a decree by 

process of Court. In the Allahabad case 

the word “execute” did not receive proper 

consideration. If the attaching decree- 

holder's right is confined to his right 

to realize the decretal amount by pro-: 
cess of Court or in other words, if he is. 
deemed to be the representative of the” 
original decree-holder only for the purpose 

of executing the decree, the mischief flowing 

from the constraction put upon the rule in 

the Allahabad case can be avoided. If 

the attaching decree-holder is deeméd to 

be the representative of the original decree- 

hoider for all purposes, it would seriously . 
prejudice the original decree-holder. 

The admitted facts of this case illustrate 
how the original decree-holder would be 
prejudiced if the attaching decree-holder 
be held to be clothed with all the rights 
of the original decree-holder including his 
right to adjust the attached decree in any 
way he likes. The appellant's liability 
under the certificate in execution of which 
the decree has been attached amounts to 
Rs. 3,86,000. The amount recoverable under 
the attached decree is over Rs. 3,60,000, 
The altaching certificate-holder has received 
Rs. 1,60,000 in full satisfaction of the decree, 
and has eredited only this amount towards 
the part satisfaction of the certificate debt : 
see Ex. 2 printed at p. 32 of the paper- 
book. Rules of procedure are made for. 
furthering the ends of justice and not for 
defeating them. lf the rights of the attach- 
ing decree-holder are enlarged in the 
manner suggested by the respondents, it 
would lead to injustice in many cases. That 
the attaching certificate-holder or the 
decree-holder does not acquire all the rights 
of the original decree-holder and become a 
representative of the original decree-holder 
tor all purposes, is clear from the” fact that 
even after attachment the certificate-debtor 
or the original decree-holder is entitled'to 
apply for execution of the attached decree: 
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see s, 19, cl. (1), sub-el. (41), Public Demands 
Recovery Act, and O. XXI, r. 53, cl. 1 (b) 
(ii), Civil Proeedure Code. Again s. 19, 
cl. 2, Public Demands Recovery Act, and 
O. XXI, r. 53, cl. 2, Civil Procedure Code, 
define the duties of the executing Court 
when in pursuance of the attachment and 
by virtue of the power conferred on the 
attaching decree-holder by cl. 3, the attach- 
ing decree-holder makes an application to 
execute the attached decree. Clause 2 
Jays down that the executing Court, subject 
to the provisions of the Code of Civil Pro- 
cedure shall proceed to execute the attached 
decree, that is to realize the decretal 
amount by the process of the Court and 
shall apply the net proceeds of execution 
towards the satisfaction of the certificate. 


The provisions of s. 19, Public Demands 


Recovery Act and O. XXI, r. 53, Civil Pro- 
cedure Code, in my opinion, make the 
attaching certificate holder or the attaching 
decree-holder the representative of the 
original decree-holder only for a limited 
purpcse, namely for executing the attached 
decree and for satifying his own decree 
out of the proceeds of the execution. Fur- 
ther if the word ‘representative’ in cl. 3, 
8. 19, Public Demands Recovery Act, and 
O. XXI, r. 53, was intended to mean the 
representative of the original decree: holder, 
for all purposes that is the representative 
who is clothed with all the rights of the 
original decree-holder, the statute would 
have said that the attaching certificate- 
holder or decree-holder would be deemed 
to be the holder of the decree attached and 
not his representative only. The learned 
Advocate for the respondent places much 
reliance upon the following observations of 
Bacon, V. O., in Chatterton v. Watney & Co. 
(3) at p. 382 : 

“Tf the jadgment-debtor has the means of paying 
the judgment debt by getting in debts which are 
dus to him, he shall no longer have the power himself 
of getting in the dehts but they shall be the property 


of the judgment-creditor tothe extent of the amount 
for which he has recovered judgment.” 


Bat these observations simply show that 
the attaching decree-holder becomes the 
representative of the original decree-holder 
to the extent of the amount for which the 
attaching decree-holder has recovered judg- 
ment against the original decree-holder. 
These observations do not support the con- 
tention that after attachment the attaching 
decree holder becomes the representative 
of the original decree-holder for all pur- 


poses and is clothed with all the rights of 
(3) (1881) 16 Ch. D 378; 50 L J Ch. 227. 


*Page of (1881) 16 Ch. D.—{Ed.] 
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the original decree-holder including his 
right to adjust the decree in any way he 
likes. It was also contended on behalf of 
the .respondents that if sub-ss. 2 and 3, 
s 19, Public Demands Recovery Act, be 
interpreted to mean that the attaching 
certificate-holder is the representative of 
the original decree-holder only for the 
limited purpose of carrying on the execu- 
tion through Court, it would deprive the 
judgment-debtor of his right to pay off the 
judgment debt amicably out of Court and 
thereby to prevent execution. The obvious 
answer to this contention is that the judg- 
ment-debtor can deposit the decretal 
amount in Court under O. XXI, r. 1 (a) of 
the Code and on such payment the decree 
will be satisfied. Again adjustment pleaded 
in this case is hit by s. 23, Contract Act, 
a8 its object clearly involves serious injury 
to the rights of the original decree-holder. 
For the aforesaid reasons I am of opinion 
that the Secretary of State for India in 
Council had no right to adjust the attached 
decree in the manner pleaded by the judg- 
ment-debtor and that this adjustment can- 
not be recorded under O. XXI, r. 2, Civil 
Procedure Code. | 

The result, therefore, is that this appeal 
is allowed. The order of the learned Sub- 
ordinate Judge recording the adjustment 
and satisfaction of the attached decree is 
set aside. The application of the judgment- 
debtor respondent under O. XXI, r. 2, 
sub-r. (2) of the Oode for recording the 
adjustment and satisfaction of the ‘decree 
is dismissed. The appellant will get his 
costs in the appeal from the respondents; 
hearing fee 15 gold mohurs. 

R. C. Mitter, J. —I agree. 

N. Appeal allowed. 


NAGPUR HIGH COURT 
Second Civil Appeal No, 363 of 1934 
February 15, 1937 
Bosg, J. 
DAULATRAM-— APPELLANT 
versus 
PANNA AND ANOTHER—RESPONDENTS 
Mortgage—Mortgage security reduced by operation 
of law by exclusion of certatn property —Mortgagee's 
right to enforce his whole charge against rest of 
security, if affected. 
As between mortgagor snd mortgagee, there can 
be no question of contribution. ; 
The mortgagor is obviously bound to pay his 
debt, and when the interests of third parties do not 
intervene and when the mortgagee has not obtained 
a, portion of the mortgage security for himself, then 
it is clear the mortgage charge is enforcible against 
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every portion of the mortgaged property, and the 
mere fact thata portion ofit happens to be exclud- 
ed. from the mortgage security by operation of law 
cannot affect the mortgagee’s right to enforce his 
whole charge against the rest. Parashram Balaji 
Deshmukh v. Asaram (1) and Narayan v. Mahadeo 
(2), relied on. 

S. C. A. from the Appellate decree of the 
Court of the District Judge, Hoshangabad, 
dated April 16, 1934, in C. A. No. 20 of 
1933 confirming the decree of the Court of 
the Sub-Judge, Second Olass, Hoshangabad, 
dated February 13, 1933, in O. S. No. 218 
of 1929. 


Messrs. M. BaKinkhede, R. B., and A. R. 
Kulkarni, for the Appellant. 

Mr. N. T. Mangalmoorti, for the Respond- 
ents. 


Judgment.—The suit out of which this 
appeal arises is for foreclosure of a mort- 
gage, dated May 26, 1915, for Rs. 360, 
executed by the defendants’ father, 
Shambhu, in favour of the plaintiff's 
oe (Nanakram) and brother (Kundan- 
a * 

The defence, so far as it is relevant 
now, was that the mortgage was fully 
satisfied by the mortgagees taking the 
materials of the mortgaged house, together 
with Rs. 75 in cash from the mortgagor 
in full satisfaction of the mortgage. Both 
the lower Courts hold that the materials 
of the house were sold, and that they 
fetched Rs. 75 and that this sum was 
credited by the mortgagees towards reduc- 
tion of the principal debt due under the 
mortgage. They dishelieved the defendants’ 
story that Rs. 75 had been paid in cash 
in addition to the price of the materials. 

In addition to tbis, the mortgage is also 
said to have included and ordinary tenancy 
field and some guava trees standing on 
it. The mortgagor objected that the mort- 
gage was invalid because the document 
was incapable of registration, since it 
included this feld and the trees. The 
lower Appellate Court held that the field 
had not been mortgaged, but that the 
trees had been, and remanded the case 
for a finding asto whether the trees were 
held ona title different from that of the 
jand. After remand both the lower Courts 
held that the trees formed apart of the 
ordinary tenancy holding, and consequently 
they held that registration of the 
document was invalid, and so dismissed the 
plaintiff's claim. 

The plaintiff appealed here, and it is 
now agreed that, under the Privy Council 
ruling reported in Parashram Balaji v, 
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Deshmukh Asaram (|), the mortgage was 
valid but that the trees must be excluded 
from it. This raises a question as to whe- 
ther the mortgagor is entitled to a pro- 
portionate reduction of the mortgage money. 
Í confess I am unable to see why this 
should be. No question arises here about 
the interest of any third party, and, as 
between mortgagor and mortgagee, there 
can be no question of contribution. This 
rule is to be found in Ghosh’s Law of 
Mortgage (5th edition, Volume I, page 399). 
The mortgagor is obviously bound to pay 
his debt, and when the interests of third 
parties do not intervene and when the 
mortgagee has not obtained a portion of 
the mortgage security for himself, then 
it is clear the mortgage money is enforcible 
against every portion of the mortgaged 
property, and the mere fact that a portion 
of it happens to be excluded from the 
mortgage security by operation of law 
cannot affect the mortgagee’s right to 
enforce his whole charge against the 
rest. 

Although this question was not expressly 
decided by their Lordships of the Privy 
Council, it is to be observed that they 
enforced the entire claim against the rest 
of the property. This also seems to have 
been done in Narayan v. Mahadeo (2), 
although there is a sentence on page 177* 
which states that Rs. 150 of the principal 
amount was to be excluded {from the 
decretal amount. But what the learned 
Judge said was that this was to be done 
because he upheld the finding of the Sub- 
Judge that the defendants were not liable 
for this sum. He does not say that the 
mortgagors were entitled to a proportionate 
reduction because a part of the mortgage 
security was excluded from the scope of 
the decree. 

The other question which arises because 
of this fact is the one considered in the 
lower Court. As I have said, the mort- 
gagee purchased a part of the materials 
of the mortgaged house, but as I have also 
pointed out, he credited the price of these 
materials towards a reduction of the 
principal. Consequently, the mortgagor is 
in a much better position than he would 
have been if there had been a proportionate 
(1) IL R 1936 Nag. 104; 164 Ind, Oas. 345; (1936 


) 
O L R522; 3 BRO (1936) AL R861; 9R P O 
118; AIR 1936 PO 301; I9N L J 228; 7FIM LJ 
856; 17 P LT 937; 410 WN101; 64 O LJ 30); 
45 LW 7; (1937) MW N135(P 0) 

(2) 23 NL R 174; 101 Ind. Cas. 818;10 N LJ 162; 
A IR 1928 Nag. 41. 


*Page of 23 N. L. R.—[ Ea]. 
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reduction of the mortgage debt. In that 
view it Is unnecessary to decide whether 
there can be an oral release of a part of 
the mortgage security without a propor- 
tlonate reduction of the debt and also 
whether such a release, if not allowed by 
law, could be validated either by part 
performance or estoppel. These were the 
grounds upon which the learned District 
Judge proceeded; butit is unnecessary to 
go into them here. 

The resnlt is that the appeal succeeds, 
and a fresh decree will now have to be 
drawn up. The trees in dispute will be 


| excluded from the mortgage security, and 


a decree will now be passed on the basis 
of the accounting given in the decree of 
the first Court before remand, dated Novem- 
ber 25,1930. The due date fixed under 
that decree is May 21,193]. A fresh date 
will now be fixed six months hence. 
Interest from May 21, 1931, tillthe date now 
fixed will run at 8 annas per cent. per month. 
The respondents will pay the costs of this 
appeal and also the costs in the lower 


Appellate Court. 
D. Appeal succeeds. 


LAHORE HIGH COURT 
Second Civil Appeal No. 493 of 1936 
December 21, 1936 
ADDISON AND Din MOHAMMAD, JJ. 
OMA PARSHAD— PLAINTIFR— 
APPELLANT 
VETSUS 
SECRETARY or STATH—Derenpant— 


RESPONDENT 

Act of State — What is — Property recovered from 
thieves andkept in custody of person in charge of 
malkhana—Such person absconding with property— 
Owner of property suing Secretary of State for India 
for recovery of property — Secretary of State, if can 
contend that his action came under Actof State— 
Liability for act of servant—Master and servant—~ 
Trusts Act (IT of 1882), s. 94, if applies to such case— 
Secretary of State, if a trustee for owner of property 
—Relationship of bailor and bailee, if exists—Con- 
tract Act (IX of 1872), es. 148, 151, 152. 

_ Anget of State is an act which the King executes 
in the exercise of his absolute and extraordinary 
power, [p. 568, col. 2.] 

Where the Secretary of State takes the property in 
suit by an act of Sovereignty, then no suit will lie; 
butif, on the other hand, he takes it under the colour 
of a legal title, then his act will be within the juris- 
diction of the Oourts. [ibid.] 

Where certain stolen property recovered from the 
accused was lost while it was in Police custody, the 
Secretary of State cannot contend, in a suit by the 
owner of the property for its recovery, that as the 
property came into his possession in the exercise of 
a Sovereign right and thus act of State, no suit lay 
against him. The liability incurred in such a case 
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arises under the provisions of the Criminal Procedure 
Code, and if a liability is incurred under the 
law of the land, the defence that the act is an act 
of State, cannot be invoked. Thus the stolen pro- 
perty is recoveredfrom the offenders under the pro- 
visions of the Criminal Procedure Code and dis- 
posed of also under the provisions of the same Code. 
There is, therefore, no occasion for the exercise of any 
absolute power of the Sovereign in this matter and 
whatever is done, is done under the law of the 
land. Panchaeti Akhara Maha Nirbani v. Beere- 
tary of State (5), distinguished. [zbid.] 

The Secretary of State is not altogether immune 
from liability onaccount of his servants’ acts but can 
be held liable in those circumstances in which a pri- 
vate employer can be rendered liable. Ip. 570, col. 1 | 

The master is not liable where his servant does an 
unlawful act which the master did not authorize. 
The master is not liable for the act of his servant if 
it is not done in the course of an employment orin 
the scope of his authority. [p. 570, col. 2.] 

Where the servants of the Secretary of State 
recovered stolen property from the thieves and kept 
it in the custody of a person who wasin charge ofa 
malkhana and such person absconded : 

Held, that the Secretary of State was not responsi- 
ble for his acts. Moti Lal Ghose v. Secretary of State 
(7), Mathra Das v. Secretary of State (8), Cheshire v. 
Bailey (Q)and British Mutual Banking Co., Ltd. v. 
Charnwood Forest Ry., Co. (10), distinguished. 

Held, also, that s. 94, Trusts Act, did not apply and 
no implied trust was created between the owner of 
the property and the Secretary of State, A trustee who, 
without being guilty of negligence, gives to his ser- 
vant the custody of trust property, is not liable for 
lose occasioned tothe trust estate by the felonious acts 

of the servant, But even if there were any trust es- 
tablished between the Secretary of State and the 
owner, the Secretary of State would not be held liable 
in the circumstances of the present case. Jobson v. 
Palmer (11), relied on. 

Held, further, that the servants of the Secretary of 
State in exercise of the rights vested in them under 
the provisions of the Criminal Procedure Code, came 
into possession of the property which they had re- 
covered from the thieves. They were no doubt bound 
toreturnthe property to the owner if so directed by 
the Magistrate, but in no case the relationship of 
bailor and bailee came into existence between them 
and the owner. Even if there were a quasi-bailment, 
the Secretary of State would not be liable for the 
tort committed by his servant in embezzling the 
property. Lakhmi Das v. Babu Megh Raj (12), relied 


on. |p. 471, col. 2.] 

S. C. A.from the decree of the District 
Judge, Karnal, dated February 1, 1936. 

Mr. Achhru Ram, for the Appellant. 

Diwan Ram Lal and Mr. R. C. Soni, for the 
Respondent. 

Din Mohammad, J.—This appeal ori- 
ginally came on for hearing before Jai 
Lal, J. but he referred it to a Division 
Bench in view of the importance of the 
question involved therein. The facts 
giving rise to this appeal are these: On 
the night between July 3 and 4, 1929, 
the house of Lala Oma Parshad, a retired 
Subordinate Judge, was broken into and 
a considerable amount of property stolen. 
On investigation the culprits were arrested 
and a part of the stolen property was 
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recovered fromthem. Their trial resulted 
in conviction on November 25, 1929, and 
their appealfrom that order was also dis: 
missed on December 11. At the conclusion 
of the trial, the Magistrate ordered that the 
stolen property recovered from the offen- 
ders be delivered to the complainant. 
Afterwards, a case under s. 411, Indian 
Penal Code, was started against the 
father ofoneof the convicts and the stolen 
property was then detained in connection 
with that case. Throughout the trial of 
these cases the stolen property remained 
in the custody ofthe Police. On May 10, 
1832, Lala Oma Parshad was informed 
by the District Magistrate that his property 
had been lost. On July 7, 1934, Lala Oma 
Parshad brought the suit out of which this 
appeal has arisen against the Secretary 
of State for Irdia in Council for recovery 
of the property mentioned above or in the 
alternative ofits price which was assessed 
at Rs. 1,500. 


The defendant resisted the claim on 
various grounds. It was contended, among 
other things, that the stolen property was 
not lying in trust with the Police, that the 
Secretary of State was not liable to return 
the property or refund its price both at 
law and in equity, that the plaintiff had 
no cause of action against the defendant 
and that the suit was time-barred. Issues 
arising from the pleadings of the parties 
were duly framed, It transpired at the 
trial that one Humayun Akhtar, who was 
in charge of the malkhana where the pro- 
perty had been deposited for safe custody, 
had absconded with it. The Subordinate 
Judge came to the conclusion that the 
Secretary of State for India in Council 
was liable to make good theloss caused 
by a servant of his and that the plaintiff 
was entitled to receive Rs. 1,200 on that 
account. From this order an appeal was 
preferred by the Secretary of State to the 
District Judge who came tothe conclusion 
‘that the plaintiff had disclosed no cause of 
action against the Secretary of State. In 
the course of arguments before us a ques- 
tion wasraised thatthe act by which the 
Secretary of State came into possession of 
the property being in the exercise of a 
Sovereign right and thus an act of State, 
no suit lay against him. We have, 
however, no hesitation in repelling this 
contenticn. An actof State is described 
a8 ; 

“An act of high power standing outsideof and 


above notonly the ordinary judicial but also the 
executive regime,” 
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“An act ofa higher nature referring to the King’s 
supreme and imperial power of sovereignty which 
ought not to be disputed and handled in vulgar 
argument.” l | 

Or, in other words, an act which the King 
executes in the exercise of his absolute and 
extracrdinary power. Bacon, J. defined it 
as follows : 

“I call matter of State not merely the parts of 
sovereignty, but whatever, introduceth any great 
alteration or dangerous precedent or concerneth 
manifestly any great portion of people : Moore's 
Act of State in English Law, pp. 6 to14.” 

In Secretary of State v. Kamachee Boye 
Sahaba (1) where the defence contended 
that the ordinary Courts had no jurisdiction 
on account ofthe act complained of being 
an act of State, at p. 53* it was observed 


as follows: - 

“The next question is whatis the real charac- 
ter of the act done in thiscase? Was it a seizure 
by arbitrary power on behalf of the Orown of 
Great Britain, of the dominions and property of a 
neighbouring State, an act not affecting to justify 
itself on grounds of Municipal law? or wasit, in 


‘ whole or in part, a possession taken by the crown 


under colour of legal title of the property of the 
late Raja in trust for those who, by law, might be ~ 
entitled to iton the death of the last possessor? If 
it were the latter, the defence set up of course, has no 
foundation.” 

This passage was quoted with approval 
in Forester v. Secretary of State (2) at 
p. 1497. The principle enunciated in these 
two judgments is that ifthe possession is 
taken under colour of legal title, the de- 
fence of the act of possession being an 
act of State is not available. In Khursaidz 
Begum v. Secretary of State (3) the two 
cases referred toabove as wellas some 
other cases relating to the question at 
issue were reviewed by a Division Bench 
of the Patna High Court and the con- 
clusion deducible from them was stated as 
follows : 

“These decisions make it clear that if the Secre- 
tary of State took the property in suit by an act of 
Sovereignty, then no suit will lie; but if on the 
other hand, he took it under the colour of a legal 
title, then his act will be within the jurisdiction 
of the Courts.” 

The liability incurred in this case clearly 
arose under the provisions of the Criminal 
Procedure Code and we are of opinion 
that if a liability is incurred under the 
Municipal law of the land the defence 
thatthe act isan actof State, cannot be 


()7M 1A 476;4 W RP C42; 1 Suther 373; 1 Sar 


684; 13 Moo. P C 22 {P ©). 
(2) 12 B L R120; I ASup. Vol. 10; 1P R 1872; 18. 
W 9; 3 Sar. 1 (P O). 
3) ‘ei R 1926 a rar 44 Ind. Cas. 433; 5 Pat 5 39 
EPL, e 
* Page of T M. I. A —[Ed]. 
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invoked. Section 154, Criminal Procedure 
Code, provides for information in cogniz- 
able cases. and s. 156 empowers a Police 
Officer to whom such offence isreported to 
investigate the case. Section 165 authorizes 
search of the offenders for recovery of any 
property which a Police Officer considers 
` necessary forthe purposes of investiga- 
tion. Unders. 173 the Local Government 
requires an investigating officer to forward 
to a Magistrate any stolen property re- 
covered from the offenders. Unders. 516-A 
the Court-is empowered to make such 
order as it thinks fit for the proper custody 
of any property regarding which any 
offence appears to have been committed, 
and under s. 517 a Criminal Court is em- 
powered on the conclusion of an inquiry 
or trial to make such order as ii thinks 
fit for the disposal (by delivery to any 
person claiming to be entitled to posses- 
sion thereof) of any property produced 
before it orin its custody, or regarding 
which any offence appears to have been 
committed. It would thus appear that 
the stclen property is, recovered from 
the offenders under the provisions of the 
Criminal Procedure Code and disposed of 
also under the provisions of the same 
Code. There is, therefore, no occasion for 
the exercise of any absolute power of the 
Sovereign in this matter and whatever 
is done igdone under the Municipallaw 
of the land. Moreover, ss laid down in 
Municipal Corporation, Bombay v. Secretary 
of State (4): 

“An act of State is a term which isnot appli- 
cable to an action of the Sovereign towards its 
own subjects in its territory in time of peace. 
The expression is usually applied to an action of 
the Sovereign towards foreign subjects, whether it 
beintime of war orin time of peace. There can 
be an act of State as between the Sovereign and 
its own subject intime of war. It would, however, 
be a misnomer to call the administrative acts of 
a Sovereign against its own subjects in time of 
peace as actsof State and to claim immunity in 
respect of them, although they may amount to a 


contractin the ordinary sense between the Sovereign 
and his subjects.” 


The Government Advocate 
Panchaeti Akhara Maha Nirbani v. 
Secretary of State (5) where the plaintiff 
alleged that he being in lawful possession 
asa pawnee of certain ornaments had 
made over the same to the Csurt Inspector 
of Faizabad as they were required to be 
produced inacriminal case. Subsequently, 
however, the ornaments instead of being 


(4) AI R 1934 Bom. 277; 152 Ind. Oas.947; 58 B 660; 
36 Bom. L R 568; 7 R B 185, 


(5) 44 A 573; 67 Ind. Oas. 70; A I R 1922 All. 276; 20 
ALJ 420. 
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returned to him were made over by the 
Court of tbe Pargana Officer at Faizabad 
to the criginal owner. The Court of the 
Assistant Sessions Judge, which was the 
proper Court to pass orders regarding 
the disposal of property, passed an order 
directing the original owner to replace the 
ornaments in the possession of the Court, 
but the original owner became insolvent 
and the property could not be realized 
from him. Thereupon the plaintiff sued 
the Secretary of State for India in Coun- 
cil for damages. It was held by a Division 
Bench cof the Allahabad High Court 
that the plaint disclosed no cause of 
action against the Secretary of State, 
asit was nowhere alleged that any of 
those officers was acting as a servant 
or an agent of the Secretary of State 
or how the Secretary of State was liable 
for damage suffered through the act 
of any one of them. It would be obvious, 
therefore, that this judgment does not help 
the defendant as it proceeds on different 
facts We accordingly hold that the con- 
tention raised cannot prevail. 

This, however, does not conclude the 
matter. It still remains to consider whe- 
ther the Secretary of State for India in 
Council is liable in the circumstances of 
the present case for the embezzlement 
committed by Humayun Akhtar. The 
Government Advocate has referred us in 
this connection to James Symonds Evans 
v., Secretary of State (6) decided by a 
Division Bench of the Punjab Chief 
Court, and contended that the Secretary 
of State for India in Council cannot be 
held liable for the tortious acts of hig 
servanis. The authority relied upon, how- 
ever, does not lay down any proposition in 
such general terms. After holding that the 
suit did not lie on another ground, which 
we need not discuss here, the learned 
Judges without any discussion remarked as 
forlows : 

“Apart from this objection the suit must also fail 
onthe ground that the Secretary of State cannot be 
held civilly liable for tortious acts committed by 


Police Officers in the performance of duties imposed 
upon them by the Legislature.” 

They further added : 

“Tt is unnecessary for us upon the view that we 
take to discuss the more general question regard- 
ing the civil liability of the Secretary of State for 
wrongs committed by the servants and agents of 
Government.” 

It is clear, therefore, that the question 
now before us was left open. This judg- 
ment was based among others on Moti Lal 


(6) 143 P R1919; 54 Ind. Oas. 950; A I R 1920 Lah. 
362; 77 P L R 1920; 2 Lah. Ld 7. 
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a v. Secretary of State (7) which said 
that : 


“In cases of torts committed by Government 
officials, the person to be sued is the person who 
has actually done the alleged wrongful act,” 


and that : 

“Where the act complained of was done by a Gov- 
ernment official occupying such a position that for 
all practical purposes the Government had no 
control over him and the Government did not cause 
or authorize or adopt such act and gained no profit 
an the Government could not be made liable 
or Ib, 

That judgment, too, does not afford much 
help in the decision of the present case as 
its facts were quite different. In Mathra 
Das v. Secretary of State, 11 Ind. Cas. 58 
(8) the Judicial Commissioner of Sind held 
that : 

“The Secretary of State for India in Council can 
be made liable for the torts of Government servants 
in India.” 

They based their judgment on a decision 
of Sir Barnes Peacock, ©. J. delivered in 
1861. The question then referred for deci- 
sion to the. High Court of Bombay ran as 
follows : 

“Whether the Secretary of State was liable for 
damages occasioned by the negligence of servants in 
the service of Government, assuming them to have 
been guilty of such negligence as would have render- 
ed an ordinary employer liable.” 

It was held that for the torts of servants 
employed by Government, the East India 
Company would have been liable and the 
game liability sattached to the Secretary of 
State in Council who was liable to be sued 
for the purpose of obtaining satisfaction out 
of the revenues of India. The learned 
Judicial Commissioners pointed out that the 
principle laid down by Sir Barnes Peacock 
had been consistently followed by every 
High Oourt in India. It appears to us, 
therefore, that the Secretary of State is not 
altogether immune from liability on account 
of his servants’ acts but can be held liable 
in those circumstances in which a private 
employer can be rendered liable. This 
takes us to the discussion of the problem, 
whother a private employer of Humayun 
Akhtar would in the same circumstances 
have been made liable on account of his 
embezzlement. We have referred to various 
English authorities on the point, though not 
cited at the bar, and have come to the 
conclusion that, on the facts found in this 
case, a privateemployer could not be made 
liable for the act of his servant and conse- 
quently no liability attaches to the Secretary 
of State on account of the criminal act of 
Humayun Akhtar. In para. 597 of Vol. 20 
of Halsbnry’s Laws of England the following 

(7) 90 W N 495; 1 O L J 355. 

(8) 11 Ind. Cas. 58;5 S L R 82. 
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remarks are pertinent : 

“Where, however, the servant, merely avails him- 
self of the opportunity afforded by his employment 
to commit the tort solely for his own purposes, the 
master is not liable.” , 

Similarly in para. 598 the following 
passage occurs : 

“Where, however, the commission of the crime has 
the effect of severing the connection between the 
master and his servant, or otherwise, falls outside 
the scope of the servant's employment, the master is 
not liable,” 


In Cheshire v. Bailey (9) the Oourt of 
Appeal held that : 


“The defendant was not responsible in respect of 
the criminal act of his servant, the same not 
having been done within the scope of his employ- 
ment.” 

In that case the plaintiff, a wholesale 
silversmith, hired from the defendant, a 
job-master, brougham, horse and coach- 
man forthe purpose of driving the plaint- 


iffs traveller about London with samples 


of the plaintiffs wares to be shown to 
customers. It was known tothe defendant 
that, in the course of business, occasions 
would arise when the traveller would have 
to leave the brougham with samples in it 
in charges of the coachman. On one of such 
occasions the coachman, in pursuance of an 
arrangement made with confederates, drove 
the brougham toa place where a great por- 
tion of the samples in it was stolen by 
them. The plaintiff sued the defendant for 
damages but his case was dismissed with 
the above remarks. In British Mutual 
Banking Co. Ltd. v. Charnwood Fofest 
Ry. Co. (10) it was held by the Court of 
Appeal that : 

“A principal is not liable in an action of deceit for 
the unauthorized and fraudulent act of a servant or 
agent committed, not for the general or special 
benefit of the principal, but for the servant's or agent's 
private ends.” 

At p 266 of Smith's Law of Master and 
Servant, it is stated that the master is not 
liable where his servant does an unlawful 
act which the master did not authorize, 
The principle enunciated in this passage 
is clearly applicable to the case before us. ° 
In this case also the act of embezzlement 
by Humayun Akhtar was not donein the 
course of his employment, nor was it within 
the scope of his authority. It was a 
felonious act unauthorized by his employer 
and unlawful in its nature and his employer,’ 
therefore, cannot be held responsible for 
the consequences of his acts. Counsel for 
the appellant, however relied on s. 94 
Trusts Act and urged that a sort of a” 

OUT Poar TILJ K B176: 92 L T 142; Nn. 
W R 322; 21 T LR 130. 


(10) (1837)18 QB D 714; 56 LJ Q B419; 57 LT 
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implied trust had been established between 
the Secretary of State and the appellant. 
In the first instance we are not inclined to 
think that s. 94 applies to the present case, 
or that there was any such trust in existence 
as is relied on by the appellant. Section 94 
reads as follows : 

“In any case not coming within the scope of any 
of the preceding sections, where there is no trust, 
but the person having possession of property has not 
the whole beneficial interest therein, he must hold 
the property for the benefit of the persons having 
such interest, or the residue thereof (as the case 


may ae to the extent necessary to satisfy their just 
demands.” 


To this section are appended three 
illustrations which throw a good deal of 
light on the intention of the Legislature 
in enacting this section. Those illustrations 
deal with an entirely different matter and 
in cur view do not apply to the present 
case. But even if there were any trust 
established between the Secretary of State 
and the appellant, the Secretary of State 
would not be held liable in the circum- 
stances of the present case. At p. 260 of 
Smith's Law of Master and Servant, it is 
observed on the basis in Jobson v. Palmer 
(11) that : 


“A trustee who, without being guilty of negligence, 
gives to his servant the custody of trust property is 
not liable for loss occasioned to the trust estate py 
the felonious acts of the servant.” 


In the case before us, it is clear that there 
was no negligence on the part of the 
Secretary of State. Counsel next contended 
that in this case the relationship of bailor 
and bailee can be presumed to have existed 
between the Secretary of State and the 
appellant. He urged that this was closely 
analogous to a case of bailment inasmuch as 
the servants of the Secretary of State under 
the provisions of the Oriminal Procedure 
Code came into possession of the property 
for which they were bound to account to 
the appellant. Here also he is on weak 
ground. Bailment under the Contract Act 
is established only where there is a delivery 
of goods by one person to another for some 
purpose upon a contract that they shall, 
when the purpose is accomplished, he 
returned or otherwise disposed of according 
to the directions of the person delivering 
them. It includes the case of a person 
already in possession of the goods of another 
which he contracts to hold as a  bailee, 
although the goods may not have been 
delivered by way of bailment. Here there 
was no contract of bailment entered into 
between the appéllant and the Secretary of 


(11) (1892) 1 Ch, 71; 62 LJ Ch. 180;3 R 173; 67 L T 
79 7; 41 W R264, 
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State. The servants of the Secretary of 
State in exercise of the rights vested in 
them under the provisions of the Criminal 
Procedure Code came into possession of the 
appellant’s property which they had recover- 
ed from the thieves. They were no doubt 
bound to return the property to the appel- 
lant if so directed by the Magistrate, but 
in nocase the relationship of bailor and 
bailee came into existence between them 
and the appellant. Even if there werea 
quasi-bailment, the Secretary of State will 
not be liable for the tort committed by his 
servant in embezzling the property. In an 
English case quoted in Smith’s Law of 
Master and Servant at p. 260, Lord 
Kenyon held that the action could not be 
supported when it appeared that the 
bailee had taken as much care of plaintiff's 
goodsas he had of hisown. He further 
observed : 

“To support an action of this nature positive negli- 
gence must be proved. It has appeared in evidence 
in this case that the goods were lodged in a place of 
security, and where things of much greater value were 
kept. This is all that it is incumbent on the defend- 
ant to do ; and, if such goods are stolen by the defend- 
ant’s own servants, that is noba species of negli- 
gence of a description sufficient to support this 
action, inasmuch as he hae taken as much care of 
them as of his own.” 

In another case quoted at the same page, 
the Privy Council, in a case where a 
customer deposited with his bankers for 
sale keeping certain securities which were 
stolen by a clerk of the bankers, held that 
the bankers, as gratuitous bailees, were not 
liable unless the loss was occasioned by 
their gross negligence. On the principles 
deducible from these judgments ss. 151 
and 152, Contract Act appear to have been 
based. Section 151 runs as follows: 

“Tn all cases of bailment, the bailee is bound to 
take as much care of the goods bailed to him asa 
man of ordinary prudence would, under similar 
circumstances, take of hisown goods of the same 
bulk, quality and value as the goods bailed.” 

Section 152 is as follows : 

“The bailee, in the absence of any special con- 
tract, is not responsible for the loss, destruction 
or deterioration of the thing bailed, if he has 
a É the amount of care of it described in 
8. é 


In the present case it is not at all proved 
that the Secretary of State did not take as 
much care of the appellant's property lying 
with him as a man of ordinary prudence 
would, under similar circumstances have 
taken of his own goods, and consequently no 
liability will attach to him. In Lakhmi Das 
v. Babu Megh Raj (12) a Division Bench 
of the Punjab Chief Court, in a case in 
which the jewellery deposited by the 

(12) 90 P R 1900. 
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plaintif with the defendants for safe 
keeping had been lost observed as follows : 

“As the articles were actually stolen from defend- 
ants’ shop, and they had taken as much care of 
the articles bailed to them as an ordinary prudent 
man would, under similar circumstances, take of 
re AK goods, . the defendants were not 
iable.” 


On these grounds, we hold that the Sec- 
retary of State cannot be held liable for the 
embezzlement committed by Humayun 
Akhtar and we, accordingly, affirm the deci- 
sion of the lower Appellate Court, though for 
different .reasons, and dismiss this appeal 
with costs. 

D. Appeal dismissed, 


at rea 


RANGOON HIGH COURT 
Second Civil Appeal No. 208 of 1936 
March 19, 1937 
Mosg.y, J. 

RAMJI DAS—AppELLANT 
VETSUS 
MAUNG THAN MAUNG— RE8SPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr, 58, 63—Attachment of cattle in possession of 
judgment-debtor—Claim proceedings by son of judg- 
ment-debtor, that cattle belonged to him, succeeding 
-Suit by decree-holder under O, XXI, r. 63— 
Cattle held should be presumed to belong to judgment- 
debtor —Burden of proving contrary—Evidence Act 


- QE of 1872), s. 110. 


A decree-holder attached certain cattle in the pos- 
session of his jJudgment-debtor. In the claim peti- 
tion under O, XXI, r. 58, Civil Procedure Code, it 
was held that the judgment-debtor was in possession 
of these cattle on behalf of his son. The decree- 
goer brought a declaratory suit under 

, x. 63: 

Held, that if no evidence was called on either 
side, the Oourt would have to hold on the presump- 
tion drawn from possession (s. 110, Evidence Act), 
that the cattle belonged to the judgment-debtor in 
whose possession they were found, that is to say, 
belonged to him on his own behalf and the burden 
to prove the contrary was on the defendant. 
Pemraj Bhavaniram v. Narayan Shivaram (1), relied 


on. 

S.O. A. from the decree of the Assist- 
ant District Court, Pegu, dated March 24, 
1936. a 

Mr. R K. Roy, for the Appellant. 

Judgment.—This is a second appeal 
against the order of the District Oourt 
upholding the decree of the Township Court 
which dismissed ihe suit by the appellant- 
decree-holder brought under O. XXI, r. 63. 
The respondent Maung Than Maung had 
previously filed a claim under O. XXI, 
r. 58, which was granted. The plaintiff- 
appellant attached certain cattle in the 
possession cf the judgment-debtor Maung 
Thet Shay, the father of the respondent 
Maung Than Maung. In the claim peti- 
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tion it was held that Thet Shay was in 
possession of these cattle on behalf of his 
son Than Maung. In the present suit 
both lower Courts have come to the same 
decision. It is contended in appeal that 
in the suit under appeal and in the judg- 
ment of the lower Appellate Court the.: 
burden of proving that the cattle which 
were admittedly attached in the posses- 
sion of Maung Thet Shay belonged to 
Maung Thet Shay was wrongly thrown 
on the plaintif-appellant. This contention 
is, I think, correct so far as it goes. If no 
evidence had been called on either side, 
I think the Court would have had to held 
on the presumption drawn from posses- 
sion, (s. 110, Evidence Act) that the cattle 
belonged to the father Thet Shay in whose 
possession they were found, that isto say, 
belonged to him on his own behalf. This 
was decided so long ago as 1882 in a 
similar case: Pemraj Bhavaniram v. 
Narayan Shivaram (1). There is another 
series of cases, but of a somewhat different 
kind, cases where the plaintiff in the 
declaratory suit seeks for a declaration 
that the property has been transferred to 
him by a registered. deed of transfer. In 
such cases if the plaintiff in the declara- 
tory suit has been unsuccessful in the 
claim proceedings, tae burden of proving 
that the decision in the miscellaneous 
proceeding (which is collusive, subject 
to the result of the suit) was wrong, is on 
the plaintiff in the declaratory suit, and 
the burden is on the plaintiff to show not 
merely that there has been a transfer in 
his favour, but that it is a good transfer 
fcr consideration and not a sham one. 
The decision to this effect in Jamahar 
Kumari Bibi v. Askaran Botid (2) by 
Jenkios, C. J. has always been followed: 
enn Lakshmanan Cheity v. Zon Ko Po 


Different considerations, however, pre- 
vail in a case such as the present, and 
I agree that the plaintiff can rest content 
with this admission of possession, and 
then the burden is cast on the defendant 
but in the present case the plaintiff did not 
rest content, but produced evidence by 
which he sought to prove that the_ cattle 
attached were sold to his judgment-debtor. 
The trial Court rejected all this evidence - 
as false and gave good reasons forit. The 
lower Appellate Court agreed. The trial 


(1) 6 B 215. : 
(2) 220 L J27, 30 Ind. Oas. 855; A I R 1916 Cal. 
6 


66. 
(3) AIR 1933 Rang, 129; 144 Ind. Oas. 851; © R 
Rang. 13, 
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Court did not discuss the evidence for the 
defence which it had held to prove Than 
Maung’s case in his claim petition. ‘The 
lower Appellate Court held that evidence 
to be at least better than the evidence on 
the other side, and that it proved that the 
‘cattle belonged to Than Maung and not 
to his father Thet Shay. Under these 
circumstances the question of initial burden 
of proof was immaterial, and this appeal 
will be dismissed; no order as to costs as 
the respondent has not been r2presented 
here. 


D. Appeal dismissed. 
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NAGPUR HIGH COURT 
Civil Miscellansous Appeal No. 148 of 1937 
August 30, 1937 


PoLLoog, J. 
KISANLAL SHEOKARAN MARWADI— 
APPELLANT 
VETSUS 
DINAJI ZYAMAJI MARATHE 
— RESPONDENT 


Provincial Insolvency Act (V of 1920), ss. 4, 59— 
Power of insolvency Court — Creditor seeking to 
recover mesne profits from debtor of insolvent—In- 
solvency Court, if can decree it—Question of limita- 
tion. 

A person was adjudged insolvent on a petition 
presented by his creditor K and a transfer ofa field 
made by him in favour of S was annulled. Shad 
transferred this filed to Z. The creditor applid to 
recover mesne profits of this field and the Insolvency 
Court held that the mesne profits were Re. 60 per 
annum and directed Z to pay Rs. 240: 

Held, (4) thats. 40f the Provincial Insolvency Act, 
confers very wide powers on the Courts and thase 
powers are sufficient to enable the Court to inquire 
intoa case ofthis sort. Whether it shoald inquire 
into or not or refer it fo the ordinary Court would 
bea matter for its discretion. Section 59 of the 
Act, does not limit the power of the Court conferred 
by 8.4; Govind v. Gopala (1), distinguished Official 
Assignee of Madras v. Narasimha Mudaliar (2), 


pplied ; 

(ii) that had limitation been pleaded, it was open to 
the Insolvency Courtto deal with this matter on an 
application to which the provision of limitation 
would not apply. Govind v. Gopala (1), referred 
to ; | 

(iii) In assessing the mesne profits at Rs, 60 per 
annum, the Insolvency Court adopted a very moderate 
figure, and there was no ground for reducing this figure 
in second appeal. 


C. Mise. A. from an order of the Court of 
the Additional District Judge, Amraoti, 
dated March 16,1936 in M. A. No. 56 of 
1935 reversing the order of the Court of 
the Sub-Judge, First Class, Morsi, dated 
June 19, 1935, in Case No. 19 of 1938. 

Mr. W. B. Pendharkar with him Mr. 
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A.V. Khare, for the Appellant. 
Mr. S. B. Gokhale, for the Respondent. 


Order.—Bablaji and Prithmji were 
adjudged insolvent on a petition present- 
ed by their creditor Kisanlal, and on 
September 27, 1929, a transfer of survey 
No. 411 made by Bablaji and Prithamji in 
favour of Sayaji was annulled. Sayajihad 
transferred this field to Zamaji, the father 
of Dinaji. On January 22, 1934, Kisanlal 
applied to recover mesne profits of this 
field for four years from 1929-30 to 
1932-33, and the Insolvency Court held 
that the mesne profits were Rs. 60 per 
annum and directed Dinaji to pay Rs. 240. 
On appeal the learned Additional District 
Judge held that the insolvency Oourt 
had no jurisdiction to make such an 
order. 

The learnod Additional District Judge 
relied on the decision Guvind v. Gopala 
(1), where it was held that the Insolvency 
Court has no power summarily to order a 
debtor of the insolvent to deposit the 
amount of the debt into Court. That case 
may be distinguished on (his ground that 
the debtor denied that-he owed anything 
to the insolvent. In Oficial Assignee of 
Madras v. Narasimha Mudaliar (2), it 
was held that, where the Official Assignee 
seeks to recover a debt which is not 
admitted, it isa matter of discretion for 
the Judge sitting in Insolvency whether 
he should deal with such a claimin the 
Insolvency Court or refer it to the machinery 
of the ordinary Courts. Section 4 of the 
Provincial Insolvency Act confers very 
wide powers on the Courts and those powers 
are, In My opinion, sufficient to enable 
the Gourt ‘to inquire into a case of this 
sort. Whether it should inquire into or 
nct, would bea matter for its discretion, 
but in the Insolvency Court it was never 
suggested that an inquiry should n.t be 
made. Section 59 of the Provincial In- 
solvency Act, to which reference was made 
in Govind v. Gopala (l) states the 
duties and powers of a Receiver but that 
does not, in my opinion, limit the power of 
the Court conferred by s. 4. 

It has been contended in this Oourt 
that the claim for mesne profits for the 
year 1929-30 was barred by limitation 
and that the estimate of Rs. 60 per annum 
as the mesne profits failed to take into 


(1) 9N LR 182; 22 Ind. Cas. 69. 

(2) 52 M 717; 118 Ind. Cas. 506; 30 L W 159; 57M 
i 145; Ind, Rul. (1929) Mad. 826; AI R 1929 Mad, 
105. 
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consideration the land revenue payable 
for the field. Limitation was not pleaded 
in the Insolvency Court, and it was open 
to the Insolvency Court to deal with tbis 
Matter on an application to which the 
provision of limitation would not apply. 
In assessing the mesne profits at Rs. 60 per 
annum the Insolvency Court adopted a very 
moderate figure, and the point that the 
land revenue had not been considered was 
not then taken. The respondent Dinaji 
produced accounts which the lower Courts 
thought were false, and I think that there 
is no ground for reducing this figure in 
second appeal. 

The appeal must, therefore, succeed and 
is allowed with costs throughout. The 
order of the Insolvency Oourt is restored. 
Counsel's fee Rs. 10. 

D. Appeal allowed. 


a A, 


RANGOON HIGH COURT 
First Civil Appeal No. 171 of 1936 
March 8, 1937 
RoBERTS, C. J. AND Leaca, J. 
H. L. JONES — APPELLANT 
` versus 
Messes. IRRAWADDY FLOTILLA. Co., 
LTD.— RESPONDENT 

Provident Fund—Benefit Fund Rules and Regula- 
tion—Construction— Words “ employee may receive 
from directors”, in a certain rule—Words held did not 
put compulsion or obligation on Directors to make 
payments. 

A rule of Benefit Fund Rulesand Regulation of 
a certain company, contained the following words 
“in addition thereto he (employee concerned) may 
receive from the Directors 83 per cent. on the amount 
of salary drawn” : 

Held, that the words did not give the employee 
any right to make aclaim, but only enabled the 
Directors to pay him certain money if they thought 
fit to do so. 


F. C. A. from the decree of the Small 
Cause Court, Rangoon, dated August 17, 
1936. 

Mr. Basu, for the Appellant. 

Mr. Clark, for the Respondent. 


Roberts, C. J.—This appeal arises out 
of the suit brought by one H. L. Jones 
against his former employers, the Irra- 
waddy Flotilla Oo. Ltd. and it was dis- 
missed upon a preliminary objection by 
the learned Ohief Judge of the Small 
Cause Court of Rangoon on the ground 
that no cause of action was disclosed by 
the appellant against the respondent com- 
pany. The appellant entered the service 
of the company in August 1902, and his 
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claim for benefit came either under r. 12 
or r. 13 of the Benefit Fund Rules and 
Regulations by which he was bound. 
After these rules came into operation on 
October 1, 1936, the membership of the 
Benefit Fund became compulsory. The 
contention of tbe company is that the 
benefit, to which he was entiiled, falls 
under r. 12. The contention of Mr. Jones 
himself is that it falls under r.13 because 
he had served the company prior to Octo- 
ber 1, 1916. We need not decide which 
of these two contentions is right, but all 
we have to decide is, even assuming 
Mr. Jones’ contention to be right that he 
falls under r. 13, whether there ought to 
have been paid to him in addition to the 
sum of Rs. 19,669-11-6 a further sum of 
Rs. 1,100 which he claimed under r. 13, 
sub-r. 2. This rule runs as follows—the 
subject of the sentence being the employee 


concerned : 

“In addition thereto he may receive from the 
Directors 84 per cent. on the amount of salary drawn 
by him from the company previous to October 1, 
1916, but excluding in all cases the first three 
m of probationary service as provided for in 
t. ( pi 


The argument which has been addressed 
to us is that the words “in addition thereto 
he may receive from the Directors’ con- 
stitute a binding obligation upon the 
Directors to pay to him such money as is 
indicated in the sub-rule. In our opinion 
there is no force in this contention and 
the words “he may receive from the Direc- 
tors” mean “he may be paid by the 
Directors, or alternatively the Directors 
may pay him”. They imply permission 
given by the rules to the Directors to take 
this course, if they think fit to do so, but 
they negative the idea of any compulsion or 
obligation placed upon the Directors. In 
other words, contrasting the first sub-rule 
which says: 

“If a member's total service with the company 
before and after October 1, 1916, amounts to 
pater fen years, he shall rank for his share of the 

n 
with the words in sub-r. (2) “in addition 
thereto he may receive,” we are clearly of 
the opinion that the words in sub-r. (2) do 
not give the appellant any right to make 
a claim, but only ‘enable the Directors to 
pay him certain money if they think fit to 
do so. It therefore follows that he had no 
cause of action based upon r. 13 of the 
Benefit Fund Rules and Regulations, and 
that the learned Judge of the Small Cause 
Court was right in upholding the preli- 
minary contention which was made before 
him and in dismissing the suit with costs. 
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Accordingly, in wy opinion, this appeal 
must be dismissed with costs. 

Leach, J.—I agree. While I consider 
that r. 13 might have been more elegantly 
worded, there is no doubt that a discretion 
is vested in the Directors by it. The 
Directors may pay the additional 84 per 
cent. of the salary if they think fit. Simi- 
larly’ they may withhold payment if they 
consider that circumstances justify this 
course. 


D. Appeal dismissed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No, 16 ‘of 
1936 
July 13, 1937 
RUPOHAND, J.C. anp Logo, A. J.C. 
UAHRUMAL SABANMAL AND OTHERS 
— APPLIOANTS 


VETSUS 
TAROMAL SIROOMAL AND sanotaER— 


OPPONENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 72, 86-—Decree-holder granted leave to bid in 
execution of his sale decree — Omission to apply 
under O. XXI, r. 72, for set off — Decree-holder 
purchasing property—25 per cent. of purchase money 
deposited—Balance paid one day late—Court ordering 
forfeiture of whole deposit—Order, held without 
jurisdiction—Decree-holder-purchaser held liable for 
cost of re-sale, 

Leave was granted to the decree-holder to bid at 

the auction sale in execution of his decree. He, how- 
ever, omitted to apply under O. XXI, r 72, Civil 
Procedure Code, to set off, He purchased the pro- 
perty and deposited 25 per cent. of purchase money. 
Balance, however, was paid by him one day late. 
The Oourt ordered the whole deposit to be forfeited 
and property re-sold. The question that the delay 
might be due to the dona fide mistake about 
the date of the payment or the question of possible 
prejudice which could have been caused to the 
judgment-debtor by a day’s delay, was not consi- 
dered : 
Held, that the order of forfeiture of the whole 
deposit was without jurisdiction and even though 
the Court had jurisdiction to forfeit 925 per cent. 
underthe circumstances, it was a sufficient punish- 
ment to the decree-holder, to hold him liable only for 
the cost of the re-sale of the property under O. XXI, 
r. 86, Civil Procedure Oode. 

C. R. App. from an order of the Sub- 
Judge, Mehar, dated October 25, 1935. 

Mr. Hukumatrai M. Hidnani, for the Ap- 
plicants. 

Lobo, A. J. C.—This is an application 
to revise an order passed by the learned 
Subordinate Judge of Mehar in Suit 
No. 1516 of 1925 of that Court in the follow- 
ing circumstances, There was a decree in 
Suit No. 1516 which was transferred for 
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execution to the revenue authorities and 
in the course of execution a sale of-certain 
immovable property by auction was effected 
on February 26, 1935. Before this date the 
judgment-creditors had applied for leave 
to bid at the auction and such leave had 
been granted to them. They had, however, 
omitted to apply under r. 72, O. XXI, 
Civil Procedure Code, to set off. At the 
auction held on February 26, 1935, by the 
ravenue authorities the property was knock- 
ed down to Lahrumal, one of the judg- 
ment-creditors. He deposited on that date 
the sum of Rs. 238 being 23 per cent. of 
the purchase money, the balance of the 
amount had to be deposited on 15th day 
from that date. That day was March 13. 
The purchaser Lahrumal, however, tendered 
the balance of the purchase money on 
March 14, and actually deposited it in the 
treasury on the Loth. On these facts the 
Collector of Dadu referred the matter to 
the learned Subordinate Judge with a 
recommendation that the deposit money 
be forfeited. The learned Judge on Octo- 
ber 25, 1935, ordered “that the amount de- 
posited by the judgment-creditor be for- 
feited to Government and the property re- 
sold”. It is against this Order that the 
present revision application is filed. 

In our opinion the application must suc- 
ceed. The order of the learned Judge for- 
feiting the whole amount paid in by the 
auction-purchaser is entirely without juris- 
diction. Under r. 86, O. XXI, Civil Pro- 
cedure Code, the Court had jurisdiction to 
forfeit only the first deposit of 25 per 
eent, of the purchase money paid in by the 
auction-purchaser. But even though the 
order of forfeiture of the learned Sub- 
ordinate Judge is within jurisdiction to the 
extent of 23 per cent, we are not pre- 
pared to uphold it as it is clear on the 


record that the learned Judge entirely 


failed to apply his mind to the facts of 
the case in considering what part of the 
money, if any paid by the auction-pur- 
chaser, should stand forfeited. It appears 
from the record that the auction-purchaser 
was Lahrumal, one of the judgment-cre- 
ditors. He applied for leave to bid at the 
auction and whatever amount he paid as 
purchase money was ultimately to be cre- 
dited to him in execution. Nowhere in 
the order of the learned Judge is there 
any reference to this aspect of the case. 
Nor has the learned Judge considered the 
matter from the point of view that there 
may have been a bona fide mistake on 
the part of the auction-purchaser in think- 
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ing that March 14, was.the day for pay- 
ment of the balance of the purchise 
money. Nor again has the learned Judge 
considered that no possible prejudice could 
have been caused to the judgment debtor 
by this delay of one day on the part of 
the auction-purchaser in paying the balance 
of the purchase money. 

The fact that owing tothe omission of 
the auction purchaser to pay the balance 
of the purchase money within proper 
time, the property would have to be sold 
in execution again, and the auction-pur- 
chaser be held liable for tbe costs of the 
re-sale was in the circumstances a suffi- 
cient punishment to the auction: purchaser 
for his mistake. Under these circumstances, 
we reverse the order of the learned Sub- 
ordinate Judge and order that the pro- 
perty be re-sold as provided by O. XXI, 
r. 86, Civil Procedure Code. The money 
paid. by the auction purchaser will be 
returned to the auction-purchaser less the 
entire charges incurred in holding the 
sales. As there has been no appearance 
for the opponents, there wili be no order as 
to costs. 


D. Application allowed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 558 of 1932 
February 26, 1937 
VENKATABAMANA Rao, J. 
MOHAMMAD YUSUF AND OTHERS— 
PLAINTIRES-— APPELLANTS 
versus 
NARAYANA PILLAI AND OTHERS— 
DEFENDANT No. 4— RESPONDENTS 

Limitation Act (IX of 1908), s. 20 (2)—Assignee of 
mortgagee rights and also of equity of redemption— 
Perception of rents and profits by such person, tf can 
be said to be only in capacity of mortgagee, 

For the applicability of s. 20, cl. (2), Limitation 
Act, the perception of rents and profits must be by a 
person in the capacity of a mortgagee. Where a 
person was as assignee of the mortgagee and also the 
assignee of the rights of the mortgagor, the percep- 
tion of rents and profits by him cannot be said to have 
been only in the capacity of a mortgagee. Bama 
Charan v. Kishore Mohan Roy (4) and Ram Charan 
v., Bhagwan Das (5), distinguished, 

S. G. A. against a decree of the District 
Court, Negapatam, in A. 8S. No. 168 of 
1931. 


Messrs. K. Rajah Ayyar, K. Aravamudu 
Ayyangar and N. R. Raghavachariar, for 
the Appellants. 

Mr.G. Jagadisa lyer, for the Respondents. 

sSudgment.—The question involved. in 
this second appeal is one of limitation. The 
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facts necessary for its disposal may be brief- 
ly stated. The suit property belonged to one 
Doraisami Pillai who mortgaged it fo one 
Narayanasami Ayyar in 1903. Subsequent to 
this mortgage, Doraisimi Pillai executed 
another mortgage of the said property and 
some other property .ia favour of one Swa- 
minath Pillai in 1903. In 1906 Narayanasami 
Ayyar instituted a suit on his mortgage 
O. S. No. 265 of 1906 on the file of the Dise 
trict Munsif’s Court of Tiruvarar, without, 
impleading the second mortgagee Swami- 
nath Pillai, andin execution of the decree 
obtained thereon, purchased the property in 
1908 and took delivery of the same in March 
1803. In 1915 the suit property was sold to 
the plaintiff's father and it was in the pos 
session of the plaintiff's family till 1928, 
when the plaintiff was dispossessed in execut- 
tion of the decree obtained by defendant 
No. 4. Swaminath Pillai assigned his mort- 
gage in 1910 to defendant No. 4 who filed 
O. S. No. 33 of 1920 in the Sub-Court of 
Mayavaram for the realisation of the monies 
due under the mortgage. He therein im- 
pleaded the plaintiff as a party defendant 
to the suit. A decree for sale was passed 
therein and it was confirmed by the Ap- 
pellate Court in appeal, and the appellate 
decree (Ex. D) ran thus: 

“The mortgaged property hereunder described be 
sold subject to the prior mortgage of Ex. 1 on which 
Narayanasami Ayyar had obtained a decrees in O,S. 


No. 265 of 1906 on the file of the Tiruvarur District 
Munsif’s Court.” 


Defendant No. 4 applied for execution of 
the decree which he obtained and brought 
the suit property to sale subject tothe mort- 
gage in favour of Narayanasami Ayyar and 
purchased the property and obtained delivery 
of possession in July 1928. The plaintiff 
having been dispossessed, filed the present 
suit for recovery of the money due on the 
mortgage Ex. A. The main defence is one 
of limitation. Prima facie, the suit being 
on the mortgage of 1803, it is certainly 
barred by limitation. But Mr. Rajah Ayyar 
contends that the date of dispossession gavé 
him a new cause of action. In support of 
this he relies on. a recent decision of this 
Court in Sambasiva Iyer v. Subramana 
Pillai (1). In that case Kamesam and Stone, 
JJ. held that where a prior mortgagee insti-- 
tutes a suit on his mortgage without im- 
pleading the puisne mortgagee ora pur- 
chaser of a portion of the equity of 
redemption and the property is sold and 
purchased either by the prior mortgagee 
or by a stranger, there are two courses 


TT) 59 M 312; 170 Ind. Cas. 856; A I R 1936 Mad. 70; 
44 L W 887; LOR M 235; 4 
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open to-the prior mortgagee or the pur- 
chaser in execution of the decree: (1) to sue 
on the mortgage, in which case the suit has 
to-be brought within 12 years from the 
‘time when the mortgage amount beccmes 
due and payable, or (2) to proceed on the 
cause of action derived from his title as 
auction- purchaser, in which case the date of 
the execution of sale or the date of resistance 
to delivery of possession in pursuance of 
the sale might furnish the starting point for 
limitation. Madhavan Nair, J. in Gopalan 
Nair v. Moideen Nadar (2), would seem to 
suggest that the starling point for limita- 
tion must be computed only from the date 
of the sale certificate. But it is unnecessary 
to go into this question because the suit 
is specifically based on the mortgage and 
could be based on the mortgage in view of 
Ex. D. The action would, therefore, be 
barred unless there is an acknowledgment 
of liability or payment of interest to save 
limitation. What is relied on is that b:t- 
ween 1803, the date of taking delivery of 
possession by Narayanasami Ayyar in exe- 
cution of his mortgage decree, upto the date 
_ of the dispossession by defendant No. 4, 
the plaintiff and his predecessor-in-title were 
in possession of the property and in receipt 
of rents and profits thereon and therefore 
the preception of such rents and profits 
would save limitation by virtue of s. 20, 
cl. 2, Limitation Act, which runs thus: 

“Where mortgaged land isin the possession of the 
mortgagee, the receipt ofthe rent or produce of such 


land shall be deemed to be a payment for the purpose 
of sub-s, (1).” 


The learned District Judge in the Court 
below overruled the contention on the 
ground that the property having been sold 
and purchased by Narayanasami Ayyar be- 
fore the new Ocde of Oivil Procedure, all 
right as mortgagee became extinguished and 
Narayanasami Ayyar and his assignees must 
be deemed to have been in possession of the 
property only as purchasers and not as 
mortgagees and therefore s. 20, cl. 2, Limi- 
tation Act, is not applicable to the case. It 
is no doubt true under the law as it pre- 
viously stood before the enactment of the 
Civil Procedure Code of 1208, on the passing 
_of a decree for sale on foot of the mortgage, 

all rights to the mortgage security are ex- 
tinguished and the only right thereafter is a 
rignt toa sale ofthe property conferred by 
the decree. But in the suit instituted by 
defendant No. 4 there was a final decree of 
a competent Court in and by which the suit 
property was directed to be sold subject to 


the mortgage in favour of Narayanasami 
(2) AIR 1935 Mad, 680; 157 Ind. Cag, 1050, 
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Ayyar. Whether this decision is right or 
wrong, defendant No. 4 acquiesced in the 
judgment and it would not be open to him 
to contend now that under the said decree 
no rights were conferred on the plaintiff: 
Vide Sukki v. Ghulam Safdar Khan (3). 
The resultof the decree obtained by de- 
fendant No. 4 is that the mortgage of 
Narayanasami Ayyar must be deemed to 
subsist and that the plaintiff must be 
deemed to be an assignee of Narayana- 
sami Ayyar's mortgage and also of the 
ultimate equity of redemption, that is, the 
assignee of the rights of the mortgagor in 
the property. For the applicability of 
s. 20, cl. 2, Limitation Act,the perception of 
rents and profits must be by a person in 
the capacity of a mortgagee. Where a 
person was also the owner of the pro- 
perty, as the present plaintiff was, the 
perception of rents and profits by him 
cannot be said to have been only in the 
capacity of a mortgagee. Mr. Rajah Ayyar 
relied on a decision on the Caleutta High 
Court, Bama Charan v. Kishore Mohan Roy, 
64 Ind. Cas. 903 (4). In that case, after the 
preliminary mortgage decree for sale, the 
mortgagor entered into an agreement to 
transfer the equity of redemption to the 
mortgagee in satisfaction of the decree. 
In pursuance of the agreement, the mort- 
gagee entered into possession but no 
transfer was effected and the mortgagor 
sold the property to a third party who 
dispossessed the mortgagee. On an ap- 
plication for a final decree, the question 
arose whether the perception of rents and 
profits by the mortgagee while he was in 
possession would not prevent the applica- 
tion from being barred by virtue of s. 20, 
cl. 2, Limitation Act. The learned Judges 
held it would. In that case the learned 
Judges observed: 

“Section 20, cl. 2, may well be construed to apply 


whatever mortgaged land is, infact, in the possession 
of the mortgagee,” 


This observation must be deemed to 
have been made with reference to the 
facts of that case. ‘The contract for sale was 
not legally carried into effect and the 
mortgagee never obtained a title to the 
equity of redemption, so as to become full 
owner of the properiy and he could have 
been in possession only as a mortgagee. 
Butin this case, so far as the mortgagor 


(3) 43 A 469; 65 Ind. Qas. 151; A I R 1922 PC 11, 
48 TA 465; (1921) M W N 445; 141 W 162; 26 OW N 
979: 42 M LJ 15; 30M L T 175; 24 Bom. LR 590 
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was concerned, there was a valid transfer 
of the equity of redemption in favour of 
Narayanasami Ayyar. Another case relied 
on by Mr. Rajah Ayyar was Ram Charan 
v. Bhagwan Das (5). It would be seen 
from the facts of that case that a sale-deed 
executed in pursuance of a decree of Court 
ina suit for specific performance against 
the kartha ofa joint family was set aside 
at the instance of junior members. Part 
of consideration went in discharge of a 
simple mortgage which was admittedly 
binding on the family, To adjust equities 
between the parties by reason of the fact 
that the sale must be treated as not bind- 
ing on the plaintiffs in that case, their 
Lordships of the Judicial Committee held 
that one of the terms on which: the sale 
should be set aside should he that the 
vendee should have the full benefit of the 
mortgage which has been discharged and 
the possession of the property, although 
unwarranted, as a purchaser should not 
be treated as that of a mortgagee iu 
possession with all the burdens of such a 
poscession. Jn ihis view the vendee was 
not held accountable for profits, nor woul: 
he be entitled to any interest. This case 
therefore proceeds on the footing that the 
sale being invalid, the vendee must be 
treated as mortgagee in possession and 
does not help Mr. Rajah Ayyar. The 
plaintiffs suit is, therefore, barred by 
limitation. In the result the second appeal 
fails and is dismissed with costs. Leave 
refused. 


AD. Appeal dismissed. 


(5) 48 A 443; 95 Ind. Cas. 898; A T R 1926 P C 68; 
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_ LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 225 of 1937 
May 11, 1607 
Batons, J. 
SURAJ MAL— PETITIONER 
VETSUS 

BABU RAM AND OTHERS—RESPONDENTS 

Eaecution—Stay— Decree against minor by only 
creditor—Execution of decree—Attachment of prop- 
erty of minor—Appeal against decree—Sale should 
be stayed pending appeal—Another security, if neces- 
sary. 

Where the estate of the minor is under the 
management of the District Judge and there are no 
other creditors of the minor except the decree-holder 
seeking execution of his decree by attachment and 
gale of minor's property, the stay of the sale should 
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be granted and the property should be allowed to 
remain under attachment pending the appeal filed 
by the minor against the decree of tne decree-holder, 
without insisting onany other security. 

C. Misc. P. for staying execution proceed- 
ings in the Court of the Senior Subordinate 
Judge, Delhi. 

Mr. R. L. Anand II, for the Petitioner. 

Messrs. Darbari Lal and Mela Ram, for 
the Respondents. 

Order.—This is an application for stay 
of execution of a decree for Rs. 13,305-12-3 
with ecsts and interest obtained by the 
plaintiff-respondent against the petitioner 
whois a minor. The respondent seeks to 
sella house belonging to the petitioner 
and attach a sum of about Rs. 6,000 (six 
thousand), which is lyingin deposit with 
the Imperial Bank of India. The applica- 
tion purported to be made under s. 151, 
Civil Procedure Code, but this was due to 
the fact that the petitioner's appeal had 
not been admitted when the petition was 
presented. The petition can be, however, 
treated to beone under O. XLI, rr 5 and 
5 are requested. 

Order XLI, r. 6, seems to be inapplicable 
as no application for stay of sale was made 
to the executing Court. As regards O. XLI, 
r.5, the sale can be stayed on furnishing 
security. Butthe learned Counsel for the 
petitioner has requesicd that the house 
and the sum of Rs. 6,000 may remain under 
attachment during the pendency of the 
appeal and that this will form adequate 
security. The estate of the minor is under 
the management of the District Judge now 
and it is stated that there are no other cre- 
ditors of the minor. It is further stated 
that it will be difficult for the minor peti- 
tioner tofind any othersecurity. In view of 
all the circumstances, the request made on 
bebalf of the minor petitioner seems rea- 
sonable. I accordingly direct that house 
and the deposit in the Imperial Bank may 
be attached, but the property shotld not 
be sold or delivered till disposal of the ap- 
peal. I further direct that the appeal should 
be expedited. 


De Order accordingly. 
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_ MADRAS HIGH COURT 
Civil Revision Petition No. 1710 of 1934 
March 19, 1937 
VARADAOBARIAR, J. 
MARUDAMUTHU. POOSARI AND ANOTHER 
—PETITIONERS 
VETSUS 
HINDU RELIGIOUS ENDOWMENTS 
BOARD, MADRAS ano OTHERS 
—OpposiTe PARTIES. 

Madras Hindu Religious Endowments Act II of 
1927), s. 84—Petition under, dismissed—Application 
to set aside dismigsal—O. IX, Civil Procedure Code 
(Act V of 1908), whether applies. 

It is in a sense right to say the Religious Endow- 
ments Act is self-contained, 4. e., that the provisions 
of the Civil Procedure Oode will not, by their own 
force, apply to every enquiry to be conducted by the 
authorities appointed or constituted onder that Act. 
But where the Madras Hindu Religious Endowments 
Act allows suits or applications to be filed in a 
Oivil Court, in relation to matters arising under the 
Act, the principle that the Act is self-contain- 
ed is irrelevant tothe question ofthe procedure to 
be followed bythe Civil Court in dealing with such 
applications or suits. It is on the principle that 
once a matter comes before a regular Civil Court 
its further course will be governed by the provisions 
of the Civil Procedure Code. Consequently where an 
application is made for setting aside the dismissal of 
a petition made under s. &4 of the Act, O. IX of Civil 
Procedure Code, applies. Narayana Iyengar v. Desika- 
chariar (1), relied on, Rajagopala Chettiar v. Mad- 
ras Religious Endowments Board (3), referred to, 
eae Shetty v, Appu Hegada (3), distingui- 
shed. 


C. R. P. from an order of the District 
Court, West Tanjore, dated July 10, 1934. 
Mr. K. S. Desikan, for the Petitioners. 

Mr. K. Subba Rao, for the Opposite 
Parties. 

Order.—This revision petition arises out 
of an application made to the lower Court 
to set aside the dismissal of a petition 
which had been presented to it under 
s. 84, Religious Endowments Act. The 
learned District Judge was evidently pre- 
pared, so far as the merits of the applica- 
tion went, to hold that there was sufficient 
cause for restoring the O. P.; but he felt 
constrained to dismiss the I. A., because 
he was of opinion that O. IX, Civil Pro- 
cedure Code, did not apply to the case 
before him. I think that this view of 
the learned Judge rests upon a misappre- 
hension. 

It is ina sense right to say the Reli- 
gious Endowments Act is self-contained, 
i. e., that the provisions of the Civil Pro- 
cedure Code will not, by their own force, 
apply to every enquiry to be conducted 
by the authorities appointed or constituted 
under that Act. But when that Act allows 
suits or applications to be filed in a Civil 
Oourt, in relation to matters arising under 
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the Act, the prinziple that the Act is 
self-contained is irrelevant to the ques- 
tion of the procedure to be followed by 
the Civil Court in dealing with such appli- 
cations or suits. This will be clearly realiz- 
ed when one bears in mind that there 
are several sections in the Endowments 
Act relating to suits to be brought in 
the Civil Court. I do not suppose any- 
body will contend that such suits will not 
be governed by the provisions of the Ocde 
in the absence of a special provision to 
that effect in the Endowments Act. On 
the other hand, it seems to me illogical 
to expect in the Endowments Acta pro- 
vision to the effect that a suit brought 
in a Civil Court will be governed by the 
Civil Procedure Code. 1 də not see how ap- 
plications to the Civil Court will stand on 
a different footing. All that can be said 
is that in dealing with suits, the Court 
will follow the procedure applicable to 
suits and in dealing with applications, the 
Court will follow the procedure applicable 
to applications. Itis on ths principle that 
once a matter comes before a regular 
Civil Court its further course will be 
governed by the provisions of the Code, 
that second appeals have been permitted 
from the decisions of the District Courts 
in cases under the Rent Recovery Act and 
in appeals under the Forest Act. Much 
the same principle was recognizel by a 
Division Bench of this Courtin Narayana 
Tyengar v. Desikachariar (1) though other 
reasons were also given in support of the 
decision. : 
The learned Counsel for the respondent 
invited my attention to the decision in 
Anantharaju Shetty v. Appu Hegade (2). 
The basis of that judgment is not that 
the Civil Procedure Code cannot be made 
applicable at all but it is only the pro- 
visions relating to the procedure to be 
followed by the Court that will apply in 
such cases but not the provisions relating 
to appeal, review and so on. It is not 
necessary forme to say whether this dis- 
tinction between one part of the Code and 
anuther part of the Code is justifiable or 
not; but that distinction does not affect 
the decision of the present case. It must 
also be remembered that that case relat- 
ed to proceedings under s. 10 of the 
old Religious Endowments Act XX of 1863. 
Though it has been held that even when 
(1) 65 MLJ 315; 145 Ind. Cas. 335; AI R 1933 
Mad. 689; 57 M 35; (1933) M W N 3883; 6R M49; 38 


L W 399, A 
(2) 87 M LJ 162; 53 Ind. Oas. 56; A IR 1919 Mad, 
44 
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Exercising the powers under that section, 
the District Court was acting as a Court 
and not ss a persona designata, there can 
be very little doubt that a proceeding of 
that kind is substantially different from 
applications and suits which are provided 
for ini the present Religious Endowments 
Act. The Full Bench judgment in Raja- 
gopala Chettiar v. Madras Religious Endow- 
ments Board (3) proceeded on the footing 
that the provisions of the Code are appli- 
cable to these suits and applications, 
though the right of appeal was negatived 
in respect of applications under s. 84, on 
the footing that an order on such an 
application was not a decree within the 
meaning of the Civil Procedure Code. The 
order of the learned District Judge is 
set asideand he is directed to restore 
the O. P. to file and proceed to dispose 
of iton the merits. Costs to abide. 
AD. Revision allowed. 

(3) 57 M 271; 147 Ind. Cas. 614; A IR 1934 Mad. 


103; 66 M LJ 43; (1933) M W N1385; 6 R M 352; 
39 L W 4 (iB). 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 269 of 1934 
February 11, 1937 
Stonz, C.J. AND Boss, J. 
LALCHAND—ApprELLANT 
PVETSUS 
DHANOO—RESPONDENT 

Grant—Construction—Deed, free from ambiguity — 
Grant using the words “ and assigns’—Out and out 
grant made—Held, village granted was alienable. 

Where the grant ofa village expressly uses the 
words “and assigns ° and it does not purport to 
make a mauf grant, but makes an out and out 
grant to the predecessor-in-title, with many links 
In between, of the present parties- and there is 
nothing ambiguous in it, the land is inalienable 
and the Court should not go behind it and beyond it 
into the past to see what the terms were upon 
which this land was held before that grant, so far 
as the question of alienability is concerned. The 
time to take up the title is when it is granted. 

S. C. A. from the Appellate decree of the 
Court of the District Judge, Nimar, dated 
February 26, 1934, in C.A. No. 79 of 1933 
reversing the decree of the Court of the 
Additional Sub-Judge, Second Class, Bur- 
hanpur, dated April 28, 1933, in O. 8. No. 16 
of 19353, 


Messrs. M. B. Kinkhede, R. B. and M. R. 
Bobde, for the Appellant. 

Messrs. K.B. Tare and B. B. Kaskhedt- 
kar, for the Respondent. 
` Judgment.—This is an appeal by the 
plaintif in an action whereby he sought 
jo obtain an account from the first defend- 
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ant in respect of the plaintiff's 42 pies’ 
share in a certain village called Mouza 
Daryapur, Tahsil Burhanpur, Nimar Dis- 
trict, and for a decree for the amount found 
due, with consequential relief. Tne plainte 
if derives his title from second defendant 
who sold tothe plaintiff 42 pies’ share in 
the village on December 10, 1929. The 
first defendant is the lambardar of the 
village, and his resistence of the claim 
is based on the view, alleged by him, that 
this village is held by bim undera title 
which renders it inalienable. It is common 
ground that the plaintiff's purchase money 
has been retained and that the amount 
sought is the amouut which the lambardar 
ought to have accounted for to the: person 
who has that share whicht the plaintiff 
hought from the second defendant who is 
a member ofthe family. It would appear 
clear that the plaintiff must be entited to 
some remedy either againgt the first defend- 
ant or the second defendant. The second 
defendant in fact does not defend this 
action. This first defendant does not 
dispute the sale, but only the alienability. 
In the result, however, the learned Appel- 
late Judge has dismissed the claim with 
costs against both defendants. 

That result is arrived at because it 
has been held by him a matter of law that 
this village forms the subject-matter ofa 
service grant by the Scindia Government 
so as to become inalienable as it falls 
under s. 6 (d) of the Transfer of Property 
Act. He has attached, and properly so, 
great weight to Thakurdas v. Dhanrao (1) 
where it was held that this very village is 
not attachable, it being the subject of a 
service grant. The learned Appellate Judge, 
though attaching great weight to that 
decision, has decided, and again we think 
rightly, that that decision did not operate 
by way of res judicata being between 
different persons. 

But though he held that that case did 
not conclude the matter, he was obviously 
very much influenced by it, But we think 
that there is an important difference on 
the facts between that case and this, 
though the village in question is the same, 
because in that case there was no evidence 
as to the terms of the grant from the 
British Government, whereas in this case 
the grant itself has been produced, and in 
original is now with the record. That grant 
is. Ex. P-14, and in our opinion, it is that 
grant that is now the root of title to this 


(1) AI R 1929. Nsg. 232; 116 Ind. Oas. 661; Ind, 
Rul, (1930) Nag. 181. ~ 3 4; An 
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village. In the absence of that grant, it 
was natural to enquire what was the 
position before the British Government 
became the owners of the village in ques- 
tion, and that enquiry was embarked upon 
in Thakurdas v. Dhanrao (1), and acting 
upon the very slight material available, the 
Court came to the conclusion that this was 
a muafi village and inalienable. Butnow 
that we see from the grant itself what the 
terms of the grant are, it seems to us to 
be unarguable that this is inalienable land, 
because the grant expressly uses the words 
“and assigns.” It does not purport to 
make a maufi grant, but makes an out 
and out grant to one Mohun Bawa who, 
we understand, is the predecessor-in-title, 
with many links in between, of the present 
parties. There is nothing ambiguous about 
Ex, P-14, andin the absence of ambiguity 
we do not think it would be right to go 
behind it and beyond it into the past to 
see what the terms were upon which this 
land was held before that grant, so far 


as the question of alienability is concerned. 


We areof course not here concerned as 
to whether the persons claiming title to 
this village do or do not render such 
services as would entitle them to represent 
to the Government that they should hold 
this land without payment of revenue. 
That is not the question at issue in this 
case. All thatis at issue bere is whether 
the plaintiff has got any title, and that 
. depends solely upon whether the subject- 
matter of the sale admittedly made by the 
second defendant to him was capable of 
being sold or whether that transaction 
was ineffective as relating to an inalienable 
subject-matter. In order to see what the 
terms ofa grant are, it is first necessary 
to determine what is the root of title; 
that is, what is the grant? It has been 
faintly urged here that the root of title 
is the grant by Scindia Government. 
But in our opinion, it is obvious that, after 
the British Crown became possessed of the 
title to the land in question, the rights 
which the Scindia Government or their 
grantees possessed passed to the British 
Government, and the treaty that was made 
“between the two Gcvernments had, for its 
purpose inter alia the protection of those 
persons who had previously held from 
Scindia Government and whose title had 
been destroyed. The aim of that treaty 
was 10 secure that the titles which they 
formerly had, would be restored, and in 
order toimplement the treaty, an inquiry 
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was made, and following upon that inquiry, 
grants were made. So far as this particular 
land and this particular grant are concern- 
ed, that inquiry ended with the grant of 
Ex. P-14. That accordingly, ia our opinion, 
is the beginning of the title 

It may well be—we-say nothing as to it 
—that that title may differfrom the title 
which existed hefcre. The time to take 
up that question was when it was granted. 
Certainly, as regards alienability, it cannot 
usefully be urged now that that grant, 
which expressly uses the words “and 
assigns’, was not the grantee and his 
assigns, that is to say, that the subject- 
matler was not alienable. Bearing in mind 
Rampershad Tiwari v. Anandilal (2), and 
s. 87 of the O. P. Land Revenue Act 
(1881) it is, in our opinion, the sanad 
granted by the Chief Commissioner, 
Cenvral Provinces, some time about 1860 
(the sanad is curiously enough left undated) 
which forms the root of title. Therefore, 
in the absence of ambiguity, one cannot 
g> beyond it and enquire what the position 
would have been had there been no such 
grant, that is, what the position was before 
there was sucha grant. On the question 
of alienabitlty, there is no ambiguity, in 
our opinion, the use of the words “and 
assigns” making it plain that the intention 
of the grant was to confer an alienable 
es ate upon the grantee. 

This being our opinion on the true con- 
struction of Ex. P-14 it becomes unneces- 
sary to consider whether there is attached 
to this grant any such condition of service 
or otherwise as would, were the grant silent 
on the matter, make the subject-matter 
inalienable either under s. 6 of the Transfer 
of Property Act or otherwise. 

It follows that the appeal succeeds. 
The decree of the first Court will accord- 
ingly be restored and that of the lower 
Appellate Court set aside. The plaintiff 
will be entitled to his costsin all Courts 
against the first defendant. 


D. Appeal allowed. 
(2) 130 P LR. 


MADRAS HIGH COURT 
Civil Revision Petition No. 209 of 1936 
February 26, 1937 
Braszey, O. J. 
S. SOOMAR SAIT & SONS—PETITIONERS 
Versus 
P. V. OCHERIAN—Oppostits PARTY 


Partnership Act (IX of 1932), ss. 69, 5— Cutchi- 
Memon family carrying on business — Whether 
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governed by 8. 69—Position, whether analogous to 
Hindu joint family business — Hindu Law—Ap- 
plicability—Cutchi Memons. 

Outchi-Memons do not stand inan analogous posi- 
tion to Hindu undivided families carrying on their 
family business. Cutchi-Memons are only governed 
by the Hindu Law as regards succession and in- 
heritance and the principles of Hindu Law cannot be 
applied to their property, Consequently, cutchi- 
Memon family carrying on business is governed by 
8. 69, Partnership Act, and is not included in the latter 
part of s. 5. 

Mr. V. G. Row, for the Petitioners. 

Messrs. T. Krishnaswamt Iyengar and S. 
R. Narasimhachari, for the Opposite Party. 

Order.—The lower Court's decision is 
correct. The plaintiffs are Cutchi-Memons 
carrying on business as motor dealers. 
They are members of the same family, 
carrying on the business of their father’s 
before he died. -They sued in the lower 
Court for the price of a second hand-motor 
ear sold by them to the defendant. One 
defence raised was that by reason of 
s. 69, Partnership Act, the plaintiff being 
an unregistered partnership was not en- 
titled tosue and that contention the lower 
Court upheld and dismissed the suit on 
that as well as on other grounds. The 
argument there was that Cutchi-Memons 
are to be included in the latter part of 
s. 5, Partnership Act, which reads : 


“The relation of partnership arises from contract 
and not from status: and in particular, the men- 
bers of a Hindu undivided family carrying on a 
family business as such, or a Burmese Buddhist 
husband and wife carrying on business as such 
are not partners insuch business.” 


It is argued here by Mr. V. G. Row that 
this a partnership which arises from status 
and not from contract because it should 
be held that Cutchi-Memons stand in an 
analogous position to Hindu undivided 
families carrying on their family business. 
The lower Court held that there was no 
substance in such a contention, and that 
Cutchi-Memons are only governed by the 
Hindu Law as regards succession and in: 
heritance and that the principles of Hindu 
Law cannot be applied to their property. I 
am quite satisfied that the COutchi-Memons 
bear no resemblance to Hindu undivided 
‘families; and, therefore, the lower Court's 
decision upon this point was perfectly cor- 
rect and the petition must be dismissed 
with costs. 


aD. Petition dismissed. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 759 of 1933 
VaRaDACHARIAR, J. 
THALAYUR NARAYANAN MOOSSAD 
—APPRLLANT 
VETSUS 
MAMMADISS 4 AND oTHERS— 
RESPONDENTS 

Malabar Tenancy Act (XIV of 1930), ss. 20 (5) (6), 
2?, 23—“Bona fide” in cls, (5) and (8) of s. 20—Szgni- 
ficance of —Cls. (5) and (6), interpretation of Grounds 
under cl. (3) and cls. (5) and (6) of s. 20 co-existing 
—Grounds under clauses other than cl.(3) not sub- 
stantiated—-Tenant’s right to apply under s. 23— 
Court will deal only on footing of claim based on 
expiry of term—First application under s. 22 dis- 
missed—Second application, tf barred. 

The words “bona fide” in els. (5) and (6) of s. 20, 
Malabar Tenancy Act, ifthey have any significance 
at all, must mean that the Court must be satisfied that 
the assertion made by the landlord as regards his 
own requirement of the land isa bona fide assertion, 
The clauses are not perhaps very happily worded or 
located. It would perhaps have been ‘more appropri- 
ate if the Act had provided that the landlord's bona 
fide requirements will be an answer to the tenant's 
application for renewal, instead of tacking on that 
requirement in the provisions dealing with the right 
to eject, 

If infa case where both the grounds, one under cl. (3) 
and the other under cls. (5) and (6) of s. 20, co-exist, 
the Court find that grounds other than the expiry of 
time have not been substantiated, the result is that 
the Court will have to deal with the case only on the 
footing of a claim based ‘on expiry of time and im- 
mediately the tenant's right to apply under ss. 22 and 
23 will have to be dealt with as if no other ground 
existed. 

There is nothing in the provisions of the Act to bar 
a second application by the tenant under s. 22 merely 
on the ground of the dismissal of a first application, 
except inthe case provided for incl. 1 of s. 25, viz., 
a dismissalon the ground ofthe tenant's failure to. 
make a deposit ordered under s, 24, cl. (2). 


S. O. A, against the decree of the District 
Court, South Malabar at Calieult, in A. 5, 
No. 562 of 1931. 


Messrs. K. Kuttikrishna Menon and P. 
Narayanan Nair, for the Appellant. 

Messrs. K. P. Krishna Menon and „P. S. 
Sharma, for the Respondents. 

Judgment.—This second appeal arises.” 
out of a suit in ejectment by a jenmi. The 
suit was instituted before the enactment of 
the Malabar Tenancy Act, as the term of 
the lease had expired by the date of the 
suit. Asthe case had not been disposed 
of before the Act came into force, the 
tenant thought fit to file I. A. No. 521 of 
1931 praying for a renewal. Section 23, 
Tenancy Act, provides that when such an 
application is filed, the landlord shall be 
asked to state whether he desires to evict ` 
the tenant on any of the grounds referred 
to ing. 20 except ground No.3, 2. e, the 
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ground based on expiry of the term; and 
if the landlord expresses his intention to 
do so, thesection directs that the applica- 
tion of the tenant shall be dismissed. In 
this case, the plaintiff when he received 
notice under s.22,amended his plaint by 
stating that he proposed to rely upon cls. 2 
and 5 ofs. 20 relating to acts of waste by the 
tenant and bona fide requirement of the 
land by the landlord for his own cultivation. 
The District Munsif followed the strict letter 
ki s. 23 and dismissed the tenant's applica- 
ion. 

“When the suit came on for trial, the 
Court found that the landlord did not 
succeed in making out either the ground 
under cl. 2 or the ground under cl. 5 of 
s. 20 and accordingly it dismissed the suit. 
On appeal, it appears from the judgment 
of the learned District Judge that the 
ground of waste was not pressed before him; 
and on the other ground, viz., that under cl. 5, 
the learned District Judge confirmed the 
finding of the trial Court. Hence this second 
appeal by the landlord. Before me, Mr. 
Kuttikrishna Menon tried to re-agitate the 
plaintiff's case under cl. 2, but in view of 
the definite statement in tke judgment 
of the lower Appellate Court, I am not 
prepared to permit that question to be re- 
opened. ; 

As regards the case under el. 5, I see no 
reason to disturb the finding; but Mr. 
Kuttikrishna Menon argues tnat the Court 
has really no power to investiga'e the truth 
or otherwise ofan allegaticn made by the 
landlord under cl. 5. Reading els. 3, 5 
and 6 of s. 20, his contention is that cls. 5 
and 6 can only mean thatif once the land- 
lord says that he wants the land for his own 
purpose, there is an end of the matter. Mr. 
Kuttikrishna Menon is of course right in 
pointing out that there is very little differ- 
ence between the condition imposed by el. 3 
and the condition imposed by cls. 5 and 6 
so far as the right to eject is concerned, viz. 
the expiry of the term. The only difference 
can, therefore, be according to him the 
additional allegation by the landlord in the 
terms referred to in cls. 5 and 6. This con- 
struction, I think, will practically defeat the 
purpose of these provisions and give no 
effect whatever to the use of the words ‘bona 
fide’ in cls. 5 and 6. These words, if they 
have any significance at all, muet mean 
that the Court must be satisfied that the 
assertion made by the landlord as regards 
his own requirement of the land is a bona 
fide assertion. 

I agree with Mr, Kuttikrishna Menon that 
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the clauses are not perhaps very happily 
worded or located. I find it stated in one of 
the commentaries on the Act tzat els. 5 
and 6 were added after the Bill had left 
tho Select Committee. Tha! perhaps ex- 
plains why they were put in in the particular 
form and place, in which they are now 
foundin the Act. It would perhaps have 
been more appropriate if the Act had pro- 
vided that the landlord’s bona fide require- 
ments will be an answer to the tenant’s 
application for renewal, instead of tacking 
on that requirement in the provisions deal- 
ing with the right to eject. On the 
language of s. 23, Mr. Kuttikrishna Menon 
is justified in saying that once a landlord 
alleges an intention to put forward a case 
under any clause other than cl. 3 of s. 20, 
the Court has no option but to dismiss the 
tenant's application for renewal. In inter- 
preting s. 23 also, it must be remembered 
that cls. 5 and 6 tos.20 were inserted at a 
later stage and the necessity for making 
corresponding modific tions ins. 23 might 
have been lost sight of. Tha Act has pros 
ceeded on the footing that t:e other grounds 
of eviction will only be alleged at a date 
when the tenancy had not expired and, 
therefore, provided tnat if such allegation 
is made, the application for renewal shall 
be dismissed. Jt d:d not contemplate a 
case where boih the grounds of eviction may 
co-exist. If in a case where both the 
grounds co-exist, the Court finds that grounds 
other than the expiry of time have not been 
substantiated, the result is that the Court 
will have to deal with the case only on 
the fooling of a claim based on expiry 
of time and immediately the tenants’ 
right to apply under ss. 22 and 23 will 
have to be dealt with as if no other 
ground exisied. This seems to me the 
only way in which I can reconcile the 
various provisions of the Act and give 
reasonable effect to its scheme. 

Dealing with the present case on the 
above footing, il seems to me that in the 
events that have happened, the proper 
course will be tọ hold that the Courts 
below were right in their view that the 
landlord had not made out the right to 
eject either under cl. 2 or under cl. 5 of 
s. 20. But having regard to the way in 
which I. A. No. 521 of 1931 had been dis- 
posed of, the case must still be dealt 
with by the lower Court on the footing 
that the plaintiff is claiming ejectment on 
the simple ground of the expiry of the term 
of the lease. There is nothing in the 
provisions of the Act to bar a second 
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application by the tenant under s. 22 
merely on the ground of the diamissal of a 
first application, except in the case pro- 
vided for in cl. 1 of s. 25, viz. a dismissal 
on the ground of the tenant’s failure to 
mike a deposit ordered under s. 24, cl. 2. 
I do not, therefore, think that itis neces- 
sary to go through the formality of asking 
the tenant to make a fresh application. 
I would set aside the order of the trial 
Court dismissing I. A. No. 521 of 193] and 
ask that Court to restore that application 
to the file. To this extent and for this 
limited purpose, I set aside the decrees of 
the Courts below and send the case back 
tothe Court of first instance to deal with 
I. A. No. 921 of 1931 in accordance with 
law and in the light of the above observa- 
tions, 

It would follow from the very terms of 
cl. 3 of s. 20 that if the tenant does 
not avail himself of the opportunity thus 
given to him to take a renewal in accord- 
ance with the provisions of the Act, the 
landlord will be entitled to possession. 
The present impasse has largely arisen 
from the plaintiff's insistence on his unten- 
able claim of a right to eject on the ground 
of waste or bona fide requirement fcr his 
own purpose. I would accordingly direct 
him to pay respondent No. I's costs both 
here and in the lower Appellate Court. As 
regards the costs in the first Court, I would 
direct the parties to bear their own costs, 
because the suit was instituted ata time 
when the Tenancy Act had not come into 
force. If, however, the tenant does not 
avail himself of the privilege of obtaining 
a renewal as contemplated by the Act and 
a decree m ejectment ultimately comes to 
- be passed in plaintiffs favour, the plaintiff 
will be entitled to the costs of the action 
in the trial Court, 

A.-D. Case remanded. 


_ BOMBAY HIGH COURT 
First Civil Appeal No. 195 of 1933 
November 26, 1936 
BROOMFIELD AND Wassoopew, JJ. 
CHUNILAL BULAKHIDAS PATEL— 
PLAINTIFF—APPELLANT 


VETSUS 
ABDUL KARIM SHAIKH SUBHRATI anp 
OTHERS—-DEFENDANTS — RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 16 —Mort- 
gagee in possesston—Liability to account — Liability 
restricted only to portion in possession— Liability for 
what he has or without wilful default might have 
received—Case of wilful default — Burden of estab- 
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lishing it, is on mortgagor — Mortgagor tenant under 
mortgagee under attornment clause~-Morigagee, whether 
in possesston—Mortgagor obstructing mortgagee's deal- 
ang with property -Mortgagee cannot be charged 
with wilful defaulti—Liability for gross estimated 
rent of property. 

Upon a strictly technical view, the mortgagee in 
possession is liable to account and that liability in 
some respects might be regarded as absolute. But 
before that liability can be enforced in favour of the 
mortgagors, it must he proved that the mortgagee had 
received possession by virtue of the agreement That 
is a matter of proof and not presumption. The mort- 
gageo is only to be charged in respect of that part 
of which he had taken possession. Soarv. Dalby 
(1), relied on [p, 587, cols. 1 & 2.] 

The account usually directed against the mortgagee 
in possession ig of what he has, or without wilful 
default, might have received from the time of his 
taking possession., Under s. 76 (b), Transfer of Pro- 
perty Act, he must use hisbest endeavours to collect 
rents and profits. His liability in the first instance 
extends in favour of those interested in the equity of 
redemption. Under that liability if a mortgagee 
employs an agent for collection of rents, he must ac- 
count for all the rents which were or could be realiz- 
ed by that agent. But the burden of proving that he 
made the most of the mortgaged property while in 
possession does not rest on the mortgagee as it is for 
the mortgagor to establish a case of wilful default 
[p. 587, col. 2.] 

Where the mortgagor is allowed to remain asa 
tenant of the mortgagee under what is called an 
attornment.clause in regard to such occupation, the 
mortgagee does not stand in the position of a mort- 
gagee in possession. In re Betts, Ex parte Harrison 
(2), referred to. [p 588, col. 1.] 

liven the liability of a mortgagee in possession, 
although absolute in the abstract, might be reduced 
or qualified by the obstruction of the mortgagor to 
make the best use of the property. The mortgagor 
cannot keep quiet and seek afterwards by way of 
“penal inquiry” to charge the mortgagee with the 
effect of his own negligence. A fortiori the mort- 
gagor who had caused obstruction to the mortgagee’s 
dealing with the property, cannot seek for penal in- 
quiry and charge the mortgagee with wilful default 
Hughes v. Williams (3), referredito. [p. 588, col. 
2 


The Court will not penalise the mortgagee if the 
mortgagor has contributed effectively and successfully 
towards the mortgagee's failure to discharge his duty 
as a mortgagee in possession. [p 589, col, 1.] 

The mortgagee is not always chargeable with the 
gross estimated rentof the property. The liability 
of the mortgagee for the omission to take drastic 
measures against the mortgagor must be limited by 
the circumstances of the case and he cannot he re- 
quired to account for more than what he has received 
in the absence of proof that but for his gross default 
or mismanagement or fraud, he might have received 
the full rent. Banarst Prasad v. Ram Narain (4): 
and Jugjeewun Das Keeka Shah v. Ramdas Brij- 
bookun Das (5), relied on. [p. 588, col. 2.) A 

. O. A. against the decision of the 
“First Class Sub-Judge, Ahmedabad, in 


Regular Civil Suit No. 692 of 1930. 


Messrs. G. N. Thakor and B. G. Thakor, 
for the Appellant. 

Messrs. M. P. Amin (for Nos. 1 to 3), 
H. H. Dalal (for Nos. 4 and 5), K. J. 
Khandalawalla, T. H. Nanavati, D. I, 


1937. 
Dalal (for Nos. 6 and 7), and A. G. Desai 
(for No. 9), for the Respondents. 

Wassoodew, J.—This appeal arises 
from an action by a mortgagee to recover 
the mortgage money in the amount of 
Rs. 16,500 due on a mortgage of certain 
leasehold estate situated outside Sarang- 
pur Darwaja in the Sheherkothada Sub- 
District of Ahmedabad. The morigage deed 
was executed on March 5, 1927, by defen- 
dants Nos. 1, 4 and 5 of whom defendant 
No. 1 represented his own interest and that 
of his minor sons, defendants Nos. 2 and 
3. Besides the said mortgagors the other 
| parties to the suit were the heirs of the 
deceased surety, defendanis Nes. 5 to 8, 
and the subsequent incumbrancer, defen- 
dant No. 9, who happened also to be the 
heir of the lessor. The principal advanced 
on the mortgage was Rs. 12,999 and the 
rate of interest agreed upon was thirteen 
and-a-half per cent. payable monthly. 
The deed provided that on failure to re- 
cover the interest regularly, compound 
interest was to be charged with monthly 
rests. In accordance with the terms of the 
deed, the mortgagee was to be placed in 
possession of the building consisting of 
thirty-two rooms at thattime. The security 
was, however, expressly intended to cover 
twelve additional rooms which the mort- 
gagors intended to construct and for which 
part of ‘the debt was borrowed under the 
mortgage. The mortgagee in his turn 
agreed to apply the profits and rents of 
the property towards the payment of in- 
terest in the first instance and the balance 
towards the principal debt. Contempor- 
aneously with the registration of the deed 
on March 24, 1927, two of the mortgagors, 
defendants Nos. 1 and 4, who were allowed 
to continue in occupation of part of the 
premises along with the other mortgagors, 
entered into an agréement with the mort- 
gages whereunder they undertook the 
collection of renta and to account for the 
same to the plaintiff. Soon after the 
registration of the deed, the tenants of the 
property attorned to the mortgagee by 
executing rent-rnotes in his favour. For 
the charges of collection, the mortgagors 
` were remunerated at the rate of Rs. 10 
per month. The effect of that agreement 
.was that the duty of managing the estate 
and dealing with the tenants was not 
taken out of the hands of the prin- 
cipal mortgagors. The mortgagee alleged 
that the mortgagors who were thus entrust- 
ed with the work of collection committed 
breach of their agreement by failing to 
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pay regularly the rent realized and account 
for the same to the plaintiff, that they 
did not pay him more than Rs. 146 in 
any one month, and that therefore tae mort- 
gagee was obliged to give them notice on 
July 12, 1929, not to make further re- 
coveries or tn enter on the premises. 
Having received no satisfactory reply, the 
mortgagee instituted the suit on August 16, 
1930. 

According to the plaintiff, the total sum 
paid to bim during the three years before 
the suit was Rs. 3,683-8°0. The balance 
has, therefore, been claimedin this suit. 
It must be noted that upon the applica- 
tion of the mortgagee, the trial Court 
appointed a Receiver and the properties 
are now in his charge. The mortgagee's 
claim was met by various pleas put fore 
ward by the mortgagors, such as that the 
full consideration mentioned in the deed 
was not received, that the suit was pre- 
mature, that the agreement to collect rent 
was obtained by misrepresentation and 
that it was not acled upon, that the mort- 
gagors had not collected any rent from the 
tenants in possession and that the twelve 
additional rooms constructed after the 
execution of the dccument were not in- 
tended to form part of the security. The 
heirs of the surety in their turn supported 
the mortgagors generally in their defence 
and maintained that the plaintiff was 
liable to account for all the monies re- 
covered by the mortgagors on the footing 
that the latter were his agents. The holder 
of the subsequent encumbrance of the 
twelve rooms erected alter the mortgage, 
who has attested the mortgage-deed and 
whose prior encumbrance was paid off out 
of the advance received from the plaintiff, 
denied knowledge of the transaction and 
claimed priority for his amount maintain- 
ing that the subject-matter of his charge 
was not covered by the plaintiffs security, 

The principal defences of the parties 
were disallowed by the learned trial Judge, 
but the material plea which prevailed 
with him were that the mortgagee was 
guilty of wilful default inasmuch as he, 
being a mortgagee in possession—the 
mortgagors being no better than his agents 
for collection—was liable to account for 
all the rents that were or could be re- 
covered from the tenants and not merely 
for the rents which were paid to him by the 
mortgagors. On the footing of the mort- 
gagee’s wilful default, accounts were ordered 
to be taken of the gross rent realisable. 
from the premises that existed when the 
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mortgage was executed as well as the 
twelve additional rooms subsequently con- 
structed and which, according to the defen- 
dants themselves, were never delivered 
into the possession of the mortgagee, and 
a decree for Rs. 8,214-7-3 with interest 
on the amount found due and costs on the 
amount due at the date of the suit was 
passed against the mortgagors and the 
surety personally and against the mort- 
gaged property. The subsequent incum- 
brancer, defendant No. 9, was also held 
liable personally for that amount and the 
priority claimed for his advance was dis- 
allowed. Against that decree, the mortga- 
gee has appealed. The heirs of the surety 
and the subsequent incumbrancer have 
acquiesced in it. 

The only question of substance is whe- 
ther the mortgagee in the circumstances 
is accountable for the profits of the mort 
_ gaged property on the footing of wilful de- 
fault. In the consideration of that question 
it is necessary to state our conclusions on 
evidence in regard to the contentions of 
the respective parties relating to the pos- 
session of the property. There can be no 
doubt upon the record that the mortgagee, 
although ‘entitled to possession by virtue 
of the terms of the deed, has allowed the 
mortgagors (defendants Nos. 1 and 4) to 
occupy a portion of the premises and to 
@ llect rent for him as his servants or.agents. 
That is the effect of the agreement— 
Ex. 62. The defences of defendants Nos. 1 
and 4 whicao are mutually inconsistent, ure 
clearly disingenuous. Neither of them 
has honestly admitted that he received 
rents for the plaintiff in terms of the 
agreement. The learned Counsel for defen- 
dant No. 1 did nob attempt to sustain his 
plea of misrepresentation as nullifying the 
agreement. In his examination, defendant 
No. 1 was constrained to admit that he 
collected rent on behalf of the plaintif, 
passed receipts and handed over the col- 
lections to the latter. Defendant No.4 denied 
that Le dealt with the tenants or recovered 
rents. But he did not enter the witness- 
box to substantiate his written defence. 
It is’ important to note that in regard to 
the amount actually collected and handed 
over to the plaintiff, the latter’s statement 
has not been contradicted. The plaintiff 
says that he received Rs. 3,683-8-0 from 
defendant No. 1 during the three years prior 
to the suit and we do not see any reason 
to discredit that statement. It is sup- 
ported by the diaries of the plaintiff which 
appear to be regularly written and in 
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which balances have been struck from day 
today. The plaintiff is corroborated by the 
acknowledgments signed by defendant 
No. 1 in November 1928 (Ex. 146) confirm- 
ing the plaintiff's statement in regard to 
the actual amount handed over to him at 
the end of the second year. That evidence 
of actual receipts from the property mort- 
gaged is all that is available from the 
plaintiff's side and it is reasonable to sup- 
pose that no other evidence with regard 
to the details of recoveries could be pro- 
cured by him, having regard to the exclu- 
sive managment of the premises by de- 
fendants Nos. 1 and 4. 

Comment has been made on the morbga- 
gee's failure to maintain proper accounts, 
notwithstanding the fact that the mortga- 
gors themselves agreed to be in manage- 
ment. It is pointed out that under the 
provisions of s. 76, Transfer of Property 
Act, the mortgagee’s account must show 
not only what the mortgagee has actually 
realized from his agents but also from what 
portions of the mortgaged property, in 
what terms or periods, with a statement 
showing necessary deductions for vacancies, 
and the net profits available on actual rea- 
lizations in liquidation of the mortgage 
debt. There could have been considerable 
force in that suggestion if we were dealing 
with a mortgagee in actual possess.on in- 
dependently of the mortgagors’ intercession. 
There were in all about thirty-two tene- 
ments occupied hy tenants through whom 
rent-notes were procured by the morigagors 
in favour of the plaintiff for a period of ons 
month: vide Pas. 65 to 95. Inthe view we 
take of the evidence, the rents were 
directly recovered by defendants Nos. 1 
and 4 who were left to deal with the ten- 
ants. In ordinary circumstauces, there- 
fore, the persons best cognizant of the 
state of recoveries and vacancies in res- 
pect of those .tenements would be the 
mortgagors themselves. There is no evi- 
dence tendered that all the rents were 
recovered from the occupants of the rooms. 
Defendant No. 1 has admitted that there 
were some changes in some tenants, but 
there was no suggestion that the plaintiff 
had a hand in replacing them. It is, there- - 
fore, difficult to conceive how the plaintiff 
could give any account regarding the 
number of occupants of the premises, the 
rent actually realized and what loss was 
suffered on account of vacancies. As I 
have stated above, that was all within 
the special knowledge of defendants Nos. 1 
and 4, and inasmuch as defendant No. 1 
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has given evasive replies, and defendant 
No. 4 has abstained from supporting his 
case, there is every justification for draw- 
ing an adverse inference against them. 
It is, in our opinion, unreasonable to 
assume, as the lower Court has done, that 
all the rooms continued to be occupied 
or that the tenants regularly paid the 
rents. The irresistible inference from all 
the facts and circumstances is that in 
all probability defendants Nos. land 4 
recovered the rents and paid taxes and 
portion of the lessors' dues. There is no 
direct or circumstantial proof that the 
plaintiff had a hand in the actual 
recoveries from the tenants. Althcugh 
technically the plaintiff was the mortgagee 
in possession and could be said to 
have constructively received possession 
from his mortgagors, he could not and did 
not interfere with the management till 
November 1929. That is our conclusion 
in regard to the position of the plaintiff 
relating to the thirty-two rooms which 
existed at the date of the mortgage. 

Our finding of fact upon the evidence 
with regard to the twelve rooms subse- 
quently constructed is thatthe plaintiff 
was neverin possession either directly or 
through defendants Nos. 1 and 4. It is 
‘neither suggested nor proved that they 
were delivered tothe plaintiff. The contents 
of the plaint do not necessarily imply that 
the plaintiff took pessession of those rooms. 
The reference in that respect is undoubted- 
ly in connection with the contention that 
those twelve rooms were not part of the 
security under the poesessory mortgage. 
The plaintiff's case could reasonably be 
supported upon the express terms of the 
deed andunder the provisions of s. 70, 
Transfer of Property Act. It does not 
follow that because of that reference in the 
plaint to the defendants’ contention the 
mortgagee actually received possession. 
It is to be noted that the agreement of 
defendants Nos.1 and 4 makes no reference 
to the collection of rent of those pre- 
mises and there is no reason to infer 
that they were authorized to collect rent 
by the plaintiff. The written defence and 
the execution of the subsequent possessory 
mortgage necessarily militate against the 
assumption of the mortgagee’s possession. 
It is, therefore, curious to find that the lower 
Court by its order of March 24, 1933, vide 
. Ex. 168, made the plaintiff liable to acecunt 
‘forthe gross rent of those rooms also. 
As I bave observed, upon a strictly 
technical view the mortgagee in possession 
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is liable to account and that Hability in 
some respects might be regarded as abso- 
lute. But before that liabilitycaa be 
enforced in favour of the mortg.-ors, it 
must be proved thatthe mortgagee had 
received possession by virtue of the 
agreement. Thatisamatter of proof and 
not presumption. In Soar v. Dalby (1) 
the Master of the Rolls expressed the opinion 
that the mortgagee was only to be charged 
in respect of that partof which he had 
taken possession. Obviously, therefore, 
the order of the lower Court in regard 
to those 12 rooms cannot be supported. 

The main dispute is in regard to the 
basis upon which the mortgagee should be 
made to account tothe mortgagors for the 
profits of the 32 rooms mortgaged. It has 
been well recognized that the account 
usually directed against the mortgagee 
in possession is of what he has, or without 
wilful default, might have received from 
thetime of his taking possession. Under 
s. 76 (b), Transfer of Property Act, he must 
use his best endeavours to collect rents 
and profits. Prima facie the plaintiff, 
when he took the rent-notes from his tenants 
technically rendered himself liable to 
account for the rents which he had con- 
tracted to receive and it cannot be denied 
that the law required him to be diligent 
in realizing the rents from them in order 
that the burden of the debt may be 
reduced. His liability in the first instance 
extends in favour of those interested in 
the equity of redemption. It has been 
pointed outin numerous decisions of our 
Court that under that liability if s mort- 
gagee employs an agent for collection 
of rents, he must account for all the rents 
which were or Gould be realized by that 
agent. Butthe burden of proving that 
he made the most of the mortgaged 
property while im possession does not 
rest on the mortgagee as it is for the 
mortgagor to establish a case of wilfal 
default : see the cases cited in the foot-note 
on the subject in Ghose’s Law of Mortgage, 
4th Edn., p. 532. 


The question therefore, is whether the 
mortgagee, having regard to the fact that 
the morigagors have succeeded in keeping 
the mortgagee out of the management of 
the property, by themselves remaining in 
possession of the premises either under an 
attornment clause or under an agreement 
such as we have here, under which the 
mortgagors are allowed to deal with the 


(1) (1852) Beav 156; 92 R R 361, 
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tenante, could be made liable to account as 
an ordinary mortgagee in possession who 
has been managing the estate through his 
private agents. There have been cases 
where the mortgagor is allowed to remain 
as a tenant of the mortgagee under what 
is called an attornment clause and it has 
been held that in regard to such occupa- 
tion the mortgagee does not stand in the 
position of a mortgagee in possession : see 
In re Betts, Ex parte Harrison (D. The 
position is thus summed up under the 
heading “Attornment by Mortgagor” in 
Fisher and Lightwood’s Law of Mortgage, 
7th Edn., p. 721: 

“It has been said that the attormment of the 
mortgagor, ifin actual occupation as tenant to the 
mortgagee—although only by virtue of an 
attornment clause in the mortgage deed—makes 
the mortgagee liable as mortgagee in possession to 
subsequent incumbrancers; but that view has not 
been accepted, and the ordinary relation of mort- 
gagorand mortgagee continues. In any case the 
mortgagee ig not liable on this ground to 
account as mortgagee to the 
mortgagor.” 

The position of defendanta Nos. 1 and 4 
ig analogous to that of mortgagors occupy- 
ing, under an attornment clause, a part of 
the premises for which they are admittedly 
liable to pay rent. The mortgagors also 
offered and undertook to make recoveries. 
There was a representation by the 
surety that having regard to the recalcit- 
rancy of the tenants, the rents could not 
be recovered without employing the mort- 
gagors for the purpose. They either failed 
to make recoveries, or after having made 
the same, refused to account for them to the 
mortgagee. And yet itis claimed on their 
behalf that accounts should be rendered 
by the mortgagee on the fcoting that what 
they (the mortgagors) did recover or might 
have recovered could properly have 
been recovered by the mortgagee if 
if he were diligent. It is suggested, how- 
ever, that at any rate the conduct of 
defendants Nos. 1 and 4 ought not to 
prejudice tke interests of defendants Nes. 2, 
3 and 5 who were not parties to the arrange- 
ment and who did not participate in the 
alleged misappropriation of the co-mortga- 
gors. Even the lability of a mortgagee 
in possession, although absolute in the 
abstract, might -be reduced or qualified 
by the obstruction of the mortgagor to 
make the best use of tte property. In 
Hughes v. Williams (3) it was pointed out 
that if the mortgagor knows that his estate 


(2) (1881) 18 Oh. D 127; 50 L J Ch. 832; 45 L T 290; 
30 W R 38. 
(3) (1806) 12 Ves. 493; 8 R R 384. 
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is underlet, he ought to give notice tothe 
mortgagee and “afford his advice and aid” 
forthe purpose of making the estate as 
productive as possible. In other words, 
the mortgagor cannot keep quiet and seek 
afterwards by way of ‘‘penal inquiry” to 
charge the mortgagee with the effect of 
his own negligence. A fortiori the mort- 
gagor who had caused obstruction to the 
mortgagee’s dealing with the property, as” 
the reply tothe notice shows, cannot seek ~ 
for penal inquiry and charge the mortgagee ` 
with wilful default. 

The mortgagee isnot always chargeable 
with the gross estimated rent of the pro- 
perty: see Banarsi Prasad v. Ram Narain 
(4). According to the rent-notesthe total - 
rent realizable was Rs. 232 per month, but 
there is no evidence that the whole amount 
could be realized. It is true that the 
plaintiff charged the defendants with 
misappropriation of part of the rents and 
could have taken steps to dismiss them. 
But having regard to the circumstances 
and the representation made tobim by 
the surety, who was interested in the 
proper recoveries of the plaintiff's property, 
those recoveries would be impossible with- > 
out the mortgagor's co-operation. It was, 
therefore, a matter of conjecture and 
uncertainty whether the dismissal would ` 
have entailed improvement in the position. 
The liability of the mortgagee for the 
omission to take drastic Measures against 
the mortgagor must be limited by the cir- 
cumstances of the case and he cannot 
be required to acconnt for more than what 
he has received inthe absence of proof 
that but for his gross default or mismana- 
gement or fraud, he might have received 
the full rent. In Jugjeewun Das Keeka 
Shah v. Ramdas Brijbookun Das (5) the 
mortgagee under his agreement was entitled 
to recover rents through a Mehta 
appointed by the mortgagee but paid by 
the mortgagor. The Mehta had allowed 
the mortgagor to receive the rent directly. 
On the question whether the mortgagee 
was liable on the footing of wilful 
default in respect of the sum paid to the 
mortgagor, their Lordships observed as 
follows (p. 500*) : 

 seseethe question will be, in what way the 
mortgagee's rights are affected by this conduct 
and that will depend first upon the construction, 


of the instrument itself. If this is a binding con- 
tract, binding between him and the mortgagors 


(4) 25 A287; 30 1 A 66; 8 Sar. 447;7 OW N 514 . 


PO. 
(552 MIA 481; 6WRP O30. 
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binding him to apply the rents and profits to the 
ayment ofthe debt, he might be considered as 
having forfeited his right to payment in con- 
sequence of having allowed the mortgagors them- 
selves to take possession of the rents and profits 
during some of the years during which his Mehta 
was in possession. But their Lordships are of 
opinion that that is not the true construction of 
the deed, but that it is merely a power to satisfy 
_ himself, just as an English mortgagee may, by 
taking possession of the rents and profits of the 
estate ; and if an English mortgagee chooses to 
forego the benefit of receiving the rents and profits, 
and permits the mortgagor to take them, it would 
have no effect as between him and the mortgagor; 
he would have a fullrightto recover his debt by 
reason of the mortgage. The only effect would 
be when some subsequent incumbrancer came in, and 
“he had notice of that claim.” 


That is consistent with In re Betts, Ex 
parte Harrison (2). The Court will not 
penalise a mortgagee if the mortgagor has 
contributed effectively and successfully 
towards the mortgagee’s failure to discharge 
his duty as a mortgagee in pcssession. 
The cases cited before us such as Saeed 
Ahmad Khan v. Pratab Narain Singh (6) 
and katan Det Kunwar v. Sher Singh (7), 
are distinguishable on facts. It is possible 
to conceive of cases where the mortgagee 
without any special agreement has connive 
ed at the management of the mortgagor. 
In that case itis reasonable to make him 
liable. It was observed in Noyes v. Pollock 
(8}, that the fact that the mortgagees were 
in receipt of the rents and protits of the 
mortgaged estate did not necessarily make 
them chargeable as mortgagees in posses- 
sion ; and that the question whether they 
were mortgagees In possession depended 
upon whether they had taken out of-the 
mortgagor's hands the power and duty of 
managing the estate and dealing with the 
tenants. In the view we take of the 
evidence, the burden of proof of wilful 
default has not been satisfactorily dis- 
charged by the mortgagors. There is no 
doubt, therefore, that the mortgagee is 
accountable to defendants Nos. 1 and 4 for 
what he has actually received from them. 
The case of the co-mortgagors (defendants 
Nos. 2, 3 and 5) does not, in my opinion, 
stand on a different footing. It is suff- 
cient to say that defendant No. 1 represent- 
ed his two minor sons, defendants Nos. 2 
and 3, in the suit and they submitted a com- 
mon defence. The only lessees named in the 
lease of this estate are defendants Nos. 1 
and 4. Therefore the interests, if any, of de- 

(6) 8 Luck 40; 139 Ind. Oas. 64; A IR 1932 Oudh 
255; 9O W N 253; Ind. Rul. (1932) Oudh 339. 


(7) A IR 1929 All. 260; 114 Ind. Cas. 876; (1929) A L 
J 217; Ind. Rul. (1929) All. 300, 


(8) (1886) 32 Oh, D 53; 55 L J Oh. 513; 54 L T 473; 34 
W R 383. ' ' 
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fendants Nos.2 and 3 would be derived 
through their father, defendant No. 1, and 
their brother defendant No.4 who were the 
principal persons to bring about this trans- 
action. It is also necessary to note that 
defendant No. 1 has claimed the property as 
his own. Having regard to that relationship 
of the minors and the nature of their inter- 
est, itis not unreasonable to suppose that 
the managing co-mortgagors represented 
them also. Therefore there is no reason to 
extend or to enlarge the liability of the 
mortgagee in their favour. 

It has been contended on behalfof the 
heirs of the surety that at least s3 far as 
he is concerned, the liability should be 
enlarged and the mortgagee made strictly 
accountable on the principle of wilful 
default. The learned Counsel went to the 
length of saying that there was variance 
of the contract without the surety’s con- 
sent which ipso facto discharged the latler. 
Tnere is no plea of discharge in the 
written defence and no issue directed to 
the point. The surety has been held liable 
in tae Court below onthe footing that he 
was bound by the contract. Against that 
finding, no appeal has been presented and 
no cross-objections urged. It is, therefore, 
difficult to say how the question of the 
surety's discharge can be raised for the 
first timein appeal. But apart from that 
difficulty, it is clear that there is no 
variance such as the one urged. It is 
necessary in the consideration of the argu- 
ment to refer to the precise terms of the 
mortgagesdeed containing the indemnity 
bond to protect the interests of the mort- 
gages. After the description of the prop- 
erty, the deed recites the mortgagee’s 
undertaking to apply the income towards 
the payment of annual interest and the 
balance, if any, towards the principal, 
Then follows the undermentioned clause 
in the deed : 

“In case tae rent in respect of the rooms mort- 
gaged with possession be realized or not realized, 
or if the rent is realized but ths tenants fail to 
pay the same or if the rooms remain vacant, in 
all these matters we and our heirs and representa- 
tives are to be responsible for the same, but so far 


as you are concerned, you are to give credit to us 
for as much rent as you may receive,” 


Assuming, as far as the mortgagors are 
concerned, that the mortgagee could not 
contract out of his statutory liability by 
virtue of that clause, that clause would 
govern the contract of indemnity. lis 
existence was present to the mind of the 
surety when the deed was executed. 
Therefore, the surety cannot contend that 
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the mortgagee under the deed was not 
accountable only for the net rents realized 
by him. The surety, upon the evidence 
which we accept, brought about the agrees 
meni with the mortgagee and he cannot 
be heard to say that because the mortgagee 
had suffered the mortgagors to collect the 
rents and to remain in ocevpation, there 
was a variance of the contract which 


released him from liability. It is to be. 


noted, that the surety himself had employed 
defendant No. 1 to collect his rent, and ac- 
cording to him, ke was the best person 
todoso. Itis, therefore, strange to notice 
that he should complain against the plaint- 
ifs action. Nor can it be urged that the 
surety should be discharged because the 
arrangement between the plaintiff andthe 
mortgagors affected the fund upon which 
the surety had a right to rely. Upon the 
facis it is possible to hold that there was 
no deterioration of the mortgaged property 
by any wilful neglect on the part of the 
mortgagee. Itis possible to conceive that 
when the mortgagors offered Rs. 146 out 
ofthe gross rental of Rs. 232 per month, 
the mortgagee believed that the balance 
would possibly be utilised in some Jawful 
manner to pay taxes or rent. I have 
already dealt with the difficulty of main- 
taining any fuller accounts than those 
adduced, and I think, in the circumstances, 
the plaintiff could not be expected to do 
anything better. There is no equity in 
favour of the surety. | 
Then there remains the question of the 
subsequent incumbrancer. It may be noted 
that although no relief was claimed against 
‘him, the lower Court has passed a per- 
sonal decree against him as well as against 
defendants Nos. 1 to 7. No appeal has 
been preferred against that part of the 
decree. The learned Counsel for the appel- 
lant has candidly stated that he does not 
propose to execute the decree against 
defendant No. 9. The priority claimed. by 
him in the lower Court has been disallow- 
ed. All that is urged on his behalf is that 
inasmuch as the plaintiff has neglected to 
recover the rents through the mortgagors, 
he cannot fall back on the entire security 
to the prejudice of the second incum- 
brancer. As I have already observed, that 
encumbrance relates to the twelve rooms 
subsequently erected, and inasmuch as 
there was no delivery of possession to the 
mortgagee, there was no question of the 
latter incurring a liability on the footing 
of wilful default to the second incum- 
brancer. It is suggested that when direct- 
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ing the sale of the property for satisfying- 
thé debt, the subject-matter of the second 
encumbrance should not be sold until and 
unless the other portion of the security 
has been found iusufficient to meet the 
claim awarded tothe plaintiff. The lower 
Court's order as it stands makes provision 
for such a contingency. If it is practicable 
and feasible to sell the other part of the 
property separtely, the lower Court will 
be able to protect the interests of the 
subsequent incumbrancer. We, therefore, 
propose to make no alteration in the order 
of the lower Court in that respect. 

As a result of our finding, the lower 
Court's decree will be modified in the 
following manner that in lieu of the 
amount found due by the lower Court 
another shall be substituted after taking a 
fresh account in which the plaintiff shall 
be debited with the actual amount of the 
rent realized by him from the property 
mortgaged according to his statement, it 
being understood that the account shall 
not be re-opened except where necessary 
in consequence of this order in order to 
make an adjustment of interest upon the 
amount of actual realization of rent. Tha 


‘question of the mortgagee’s liability for 


being debited with any amount other than 
that which has already been’ debited to 
him besides rent in the accounts taken in 
the lower Court, shall not be raised upon 
this remand. It has been suggested to us 
that the account can best be taken in the 
trial Court. We, therefore, remand this 
case to the lower Oourt for a finding on 
the following issue: “What amount is 
due to the plaintiff on the mortgage on the 
basis of the above judgment and direc~ 
tion ?” The finding on the above issue 
shall be returned to us within one month 
after the record is received in the lower 
Court. On the question of costs, we are 
satisied after hearing arguments that 
there is no reason to restrict the plaintiff's 
claim for costs on the amount due at the 
date of the suit. He shall get his costs on 
the amount awarded to him. A formal 
order in that respect will be passed when 
the finding is received. 
Broomfield, J.—I agree. 
D. Appeal allowed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 364 of 1935 
January 26, 1937 
M. ©. Gsoss AND B. K. MUKHERJBA, JJ. 
HEMANGA BHUSAN ROY 
OHOUDHURY—PLAINTIFE—APPELLANT 


VETSUS 
BHIM GHARAMI AND OTEERS—DEFENDANTS 
—RESPONDEN T3 

Mesne profits—Suit for—Jurisdiction—Plaintif 
under-valuing mesne profits accruing before suit to 
give Munsif jurisdiction—Whether can subsequently 
claim greater amount and extend jurisdiction of 
Munsif. 

The mesne profits for the period after the institu- 
_.tion of the suit cannot determine the jurisdiction of 
the Court, whereas the value of the land plus the 
mesne profits forthe period up tothe date of the 
suit would determine the jurisdiction of the Court. 
The plaintiff in instituting the suit has to state the 
probable amount of the mesne profits up to the date 
of the suit. According to his calculation of that 
amount he can decide the Court where the suit will 
be instituted. Ifhe deliberately places the amount 
low soas to institute the case ina Munsif's Court, 
he cannot afterwardsclaim a greater amount which 
would extend the jurisdiction of the Munsif. 
Bidyadhar v, Manindra (1), relied on, Panchoram 
Thekadar v. Kinu Haldar (2) and Hanuman Lal vy., 
Ram Peari Koer (3), distinguished. 


O. A. from an appellate decree of the Sub- 
Judge, Khulna, dated September 11, 1934. 

Messrs. Sarat Chandra Roy Choudhury 
and Anilendra Nath Roy Choudhury, for 
the Appellant. 

Messrs. Abul Hossain and Abul Aleem, 
for the Respondents. 


M. C. Ghose, J.—This is an appeal by 
the plaintiff in an application for deter- 
mination of the amount of mesne profits. 
The plaintiff sued for recovery of posses- 
sion of certain lands and for mesne profits 
up tothe date of the institution of the 
suit. The land was valued at Rs.601 and 
the amount of mesne profits up to the date 
of the suit was stated to be about Rs. 499. 
The suit was valued at Rs. 1,000 and 
instituted in the Court of the Munsif. The 
Munsif found the title in fayour of the 
plaintiff and decreed that the defendant to 
makeover possession of the lands to the 
plaintiffs. The plaintiff then applied for 
determination of the mesne profits. The 
Oourt appointed a Commissioner to deter- 
mine the mesne profits. The Commissioner 
found that the plaintiff was entitled to 
mesne profits at Rs. 915 perannum. This 
sum was allowed forthe period of one year 
after the institution of the suit, but for the 
two years before the institution of the 
suit the Court did not allow the sum of 
Rs. 1,830 as the plaintiff would be entitled 
toon the report of the Commissioner but 
allowed a sum of Rs, 1,399. as that, toge- 
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ther with the value of the land, would 
come up to Ra. 2,000 which was the juris- 
diction of the Court. There was an appeal 
against that decision. The Court of Appeal 
affirmed the decree of the trial Court. In 
this Court, it is urged that the plaintiff is 
entitled to the amount of Rs. 1,830 which 
the Commissioner found to be due for the 
period prior to the institution of the suit. 

Many reported cases were cited before 
the Court. The Courts below have referred 
to the Full Bench decision in Bidyadhar v. 
Manindra (1). In that case the question 
was as to the mesne profits pendente Itie 
and not for mesne profits before the insti- 
tution of the suit. It was held that the 
Court could decree any sum for mesne pro- 
fits forthe period after the institution of 
the suit on the principle that the mesne 
profits for the period after the institution 
of the suit could oct determine the jurisdic- 
tion of the Court, waereas the value of the 
land plus the mesne prolits for the period 
up to the date of the suit would determine 
the jurisdiction of the Court. Itis clear 
that the plaintitf in instituting the suit has 
to state the probable amounts of the mesne 
profits up to the date of the suit. Accord- 
ing to his calculation of that amount he 
can decide the Court where the suit will 
be instituted. If he deliberately places 
the amount low so as to institute the case in 
a Munsif’s Court, he cannot afterwards 
claim a greater amount which would extend 
the jurisdiction of the Munsif. It was open 
to the plaintiff to suggest a larger amount 
of mesne profits for the period up to the 
suit and institute the suit in a Subordi- 
nate Judge's Court. As he deliberately 
chose the amount to determine the Court, 
he cannot afterwards claim an amount ex- 
ceeding the jurisdiction of that Court. This 
principle is clear from the Full Bench rul- 
ing and from all other cases which the 
learned Advocate has placed before us. I 
would, therefore, dismiss the appeal with 
costs. 

B. K. Mukherjea, J.—I agree with my 
learned brother in holding that the appeal 
should be dismissed. The valueof the suit 
for recovery of possession of immovable 
property and mesne profits would undoubt- 
edly mean the value of the property itself 
and the mesne profits which accrued up to 
the date of the suit. The prospective mesne 
profits which could be claimed by the 
plaintiff and with regard to which an 
investigation could be directed by the Uourt 
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under the provisions of O. XX, xr. 12, cl. (0), 
Civil Procedure Code, would not enter as 
an elementin determining the value of the 
suit at the time whenthe suit was filed. 
There is, therefore, a difference between a 
claim for mesne profits which had accrued 
prior to the date of the suit and those 
which would accrue pendente lite. In my 
opinion, the Full Bench decision in Bidya- 
dhar v. Manindra (1), lays down the princi- 
ple thatit is the value of the suit—which 
in this case must mean the value of the 
property and the amount of mesne profits 
claimed up tothe date of its institution— 
that determines the jurisdiction of the Court 
to entertain the suit. If the suit is once 
entertained, and properly by a Court, the 
mere fact that subsequent events over 
which the plaintiff would ordinarily have 
no control, and which would depend more 
or less upon the capacity of the defendant 
to offer resistance to the plaintiff’s suit, 
would not, in any way, affect the jurisdic- 
tion andit would be quite competent to 
the Court to award in the shape of pen- 
dente lite mesne profiisa sum of money 
which might exceed the pecuniary jurisdic- 
tion of the Court. This principle, however, 
is of no assistance to the present appellant 
who has been given a relief by the Courts 
below as regards the subsequent mesne 
profits which has actually exceeded the 
jurisdiction of the Court. But as regards 
the prior mesne profits, the Courts below 
have taken the correct view that in no 
case the value of the suit could exceed 
Rs. 2,000 which was the limit of the 
Court’s pecuniary jurisdiction and they 
were right, therefore, in awarding the plaint- 
iff mesre profits before the date of the suit 
to the extent of Rs. 1,399 only. 

Mr. Roy Choudhury has drawn our atten- 
tion to a decision in Panchoram Thekadar 
y. Kinu Haldar (2). That was a case under 
the old Code of Civil Procedure where 
mesne profits were determined in execution 
proceedings and the facts were different. 
The learned Judges in their judgment 
expressly assumed the correctness of the 
principle referred to above and observed 
that if there were materials before them 
upon which they were in a position to hold 
that the value of the suit which included the 
value of mesne profits for the period prior 
to the institution of the suit had exceeded 
the pecuniary jurisdiction of the Court, they 
would have no hesitation in dismissing the 
plaintiff’s claim. 


(2) 40056; 15 Ind. Oas, 252, 
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The other decision of the Patna High 
Court in Hanuman Lal v. Ram Peart Koer, 
60 Ind. Cas. 368 (3), is also of no assistance 
to Mr. Roy Choudhury. For in that case the 
proceeding was for determination of pen- 
dente lite mesne profits only and there was 
no claim for antecedent mesne profits _ 
which did exceed the jurisdiction of the - 
Court. There may be certain observations 
in some of these cases where under differ- 
ent circumstances relating to suits for 
accounts and redemption, different views 
might have been taken by Courts, but in 
this Court it has been consistently held that 
under s. 19, Civil Oourts Act (Act XII of 
1877), the Court would have no jurisdiction 
either to entertain asuit or to pass a decree 
where the valaution exceeds the pecuniary 
limits as determined by the Act. In the 
circumstances the view taken by the Courts 
below must be taken to be correct and the 
appeal must be dismissed with costs. 


D. Appeal dismissed. 
say 60 Ind. Cas. 368; A I R 1921 Pat.491;,2PL T 


NAGPUR HIGH COURT 
Second Civil Appeal No. 84 of 1935 
September 1, 1937 
PoLLOOK AND Diesy, JJ. 
MAHTABSINGH AND orazes—J UDGMENT- 
DEBTORS—ÅPPEL LANTE 
VETSUS 
KRISHNACHANDRA—Derorgg-Hoipse — 
RESPONDENT 

C. P. Debt Conciliation Act CII of 1933 as 
amended), s. 2l—No certificate under r. 11, framed 
ander Act—Ezecution proceeding, if can be continued 
—Sale in pursuance of tt—-Validity. 

Under s. 21 of O. P. Debt Conciliation Act, the Civil 
Court is not bound to stay execution proceedings 
until it has been brought to its notice that there 
are proceedings pending before the Debt Concilia- 
tion Board by production of a certificate before it. 
Rule 11 ofthe rules under the Act provides that the 
Board shall grant a certificate in Form No. II 
suspending proceedings under s3. 21 of the Act, and 
the purpose of this rule is to enable formal intima- 
tion to be given to the Civil Court that proceedings 
before the Board are pending. In the absence of 
such formal intimation it isopen to the Court to 
continue the proceedings andthe sale held therein 
is valid andthe subsequent confirmation of the sale 
would not be barred by any provision in the C.P, 
Debt Conciliation Act. Haji Hasan v. Pannalal (1), 
relied on. 

§.C. A. from the appellate decree of 
the Court of the Additional District Judge, 
Saugor, dated November 28, 1934, in 
0. A. No. 42-A of 1934, reversing the order 
of the Court of the Sub-Judge, First Class, 
Saugor, dated July 28, 1934, in O. $S 
No, 105 of 1928, dated October 3, 1929, 


1937 | 

Mr. W. B. Pendharkar, for the Appel- 
lants. A 

Mr. A. Razak, for the Respondent.- 

Judgment.—In execution of a final 
decree for sale the Oourt directed that 
part of the mortgaged property, a house, 
should be sold. Thereafter the judgment- 
debtors applied to the Debt Conciliation 
‘Board under s. 4 of the Debt Conciliation 
Act to effect a settlement between them 
and their creditors. The Board issued a 
certificate under s. 21 of the Act, but that 
certificate was not filed in the Court 
until the property had been sold. There- 
after the sale was confirmed. It is now 
contended that the Court had no jurisdic- 
tion to proceed in execution and that the 
sale was void. 

Under s. 21 of the Debt Conciliation 
Act, as originally enacted, proceedings 
pending before the Civil Oourt in respect 
of. any debt forthe settlement of which 
an application has been made shall’ be 
suspended until the Board has.disposed of 
the application or an agreement register- 
ed under sub-s.(2) ofs.12 has ceased to 
subsist. We are unable to agree with the 
interpretation placed on that section by 
the lower Appellate Court and the section 
has since been amended. In our opinion 
the Civil Court is not bound to stay pro- 
ceedings until it has been  broughs to 
its notice that there are proceedings 
pending before the Board by production 
of a certificate before it. Rule 11 of the 
rules under the Act provides that the 
Board shall grant a certificate in Form 
No. II suspending proceedings under s. 21 
of the Act, andthe purpose of this rule 
appears to. be to enable formal intimation 
to be given to the Civil Court that pro- 
ceedings before the Board are pending. 
In.the absence of such formal intimation 
it was, in our opinion, open to the Court 
to continue the proceedings. We, there- 
fore, hold that the sale was valid. In accord- 
ance with the decision in Haji Hasan 
v. Pannalal (1) the subsequent confir- 
mation of the sale would not be barred 
ay any provision in the Debt Conciliation 

ct. 

We, therefore, hold that the sale and 
confirmation of the sale were valid and 


dismiss this appeal with costs. Counsel's 
fee Rs. 15. 
D. Appeal dismissed. 


(1) 19 NL J 296; 169 Ind. Cas. 99; A I R 1937 Nag. 
98; 9 R N 300, 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 530 of 1935 
August 13,1937 
SULAIMAN, O. J. AND HARRIES, J. 
MUZAFFARNAGAR BANK, Lrp.— 
PLAINTIFF — APPLIGANT 
VETERS 
FATTA AND oTHERS—DEFENDANTS— 
OPPOSITE PARTY. 

U. P. Agriculturists’ Reltef Act (XXVII of 1934), 
Chap. III, ss. 3,4, 30, 5—Chap. III, if applies to a 
simple debtor—Interpretation of s. 3, Proviso—S. 4, is 
imperative—S, 4 and s. 30, whether inconsistent— 
Case coming under both ~ Lower maximum 
governs the case~Objects of ss. 5 and 30 stated— 
“Decree”, in Proviso (1) tos. 3, refers to instalment 
decree for purposes of s. 5. 

The whole of Ohapter IN, U. P. Agriculturists’ 
Relief Act, is altogether inapplicable to the case 
of a simple debt in which there is no relation of 
mortgagor and mortgagee but only one between 
simple creditor and debtor. [p. 594, col. 2.] 

The only possible interpretation to be put on the 
Proviso to s. 3isthat the person referred to therein 
for whom a four years’ limit is prescribed is one who 
has made an application under Ohap. III and to whom 
Chap. III, therefore applies. Girway Singh v. 
Ramman Lal (1), dissented from. Puran Chand v. 
Bhagwat Prasad (2), referred to. [p. 595, col. 1] 

The provisions of s 4 are imperative and they 
make it obligatory on a Court not to allow on any 
decree for money more future interest than at the 
rate prescribed by that section. Manmohan Das v. 
Izhar Husain (3), followed. [2bid.] 

There is absolutely no inconsistency between ss. 4 
and 30 simply because the two sections prescribe 
different maxima beyond which rates of interest 
cannot go. If there are two maxima prescribed and a 


‘ease falls under both, then it will be the lower 


maximum which will -govern the case. Quite apart 
from that, the chapter deals primarily with the rate 
of interest on the loan itself and the Court is to pre- 
pare anaccount and reduce the amount of interest 
up to the dateof the decree. When it come to fix the 
rate for future interest, it is to be guided by the 
provisions of s. 4, unless that section is inapplic- 
able. [p. 595, col 2.) 

The objects of ss. 5 and 30 of the U.P. Agricul- 
turists Relief Act are quite different; s. 30 deals with 
reduction of interest only, whereas s.5 deals with the 
easy payment of the decretal amount by instalments, 
The Oourt is empowered to allow the amount to 
spread over a longer period instead of compelling the 
debtor to pay up the amount immediately, [ibzd.] 

For the purposes of s.5 of the Act, the meaning of 
the word “decree” in Proviso 1 to s. 3(1) is the deeree 
for instalments and not the original decree which is 
converted into a decree for instalments. When a 
decree is converted into a new decree unders, 5, the 
Court can fix a period for payment by instalments 
starting from the date of the new decree and not 
necessarily from the date of the original decree 
cia oo v. Bandhu Singh (5), followed. [p. 596, 
col, 1. 

O. Rev. App. against an order of the First 
Additional Munsif, Muzaffarnagar, dated 
September 12, 1936. 

Mr. Jognandan Lal, for the Applicant. 

Mr. Vishwa Mitra, for the Opposite Party. 

Order.—This is an application in revi- 
sion from an order of the Munsif of 
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Muzaffarnagar dated September 12, 1936, 
allowing an application under ss. 5 and 
30, Agriculturists’ Relief Act. The Court 
below has proceeded on the assumption that 
the applicant was an agriculturist as ap- 
parently the point does not appear to have 
been seriously contested before it. The 
Court has fixed 28 equal six-monthly in- 
stalments beginning from March 15, 1937, 
and has allowed future interest at the 
Court rate. The first point urged in revi- 
sion is that the Court had no jurisdiction 
to spread the instalments over a period 
of 134 years from the date of the decree 
as under the first Proviso tos. 3, the Court 
should not have extended the period 
beyond four years. It is argued that the 
applicant is not a person as regards whom 
the limits prescribed for the payment of 
revenue and rent, etc., in s. 2, sub-s. (2), 
are to be omitted. It is then argued that 
he must come within the second category 
“other agriculturists’ mentioned in that 


Proviso. Now the Proviso consists of two 
parts. Under the first part a period of 4 


years only is fixed from the date of the 
decree “in the case of an agriculturist to 
whom Chap. III applies”, and the second 
part prescribes a maximum period of 15 
years from such date “in the case of other 
agriculturists’. Itis thus clear that an 
agriculturist would fall under the second 
category if he cannot be brought under 
the first. Now there are two conditions 
necessary for the applicability of the first 
category. The applicant must be (a) an 
agriculturist and (b) to whom Chap. III 
applies. If either the first or second or 
both of these conditions are not fulfilled, 
then he cannot come under that category 
and must come under the second category. 
Now Chap. III deals with mortgages and 
their redemption, and all the sections in 
that chapter deal with disputes arising 
between mortgagor and mortgagee. The 
whole of that chapter is altogether inappli- 
cable to the case of a simple debt in 
which there is no relation of mortgagor 
and mortgagee but only one between 
simple creditor and debtor. By no stretch 
of the language, therefore,can it be said 
that Chap. III applies to a person who is 
a simple debtor and not a mortgagor. It 
would follow that such a person would 
not ecme under the first’ category but 
must come under the second, provided of 
course he is an agriculturist. 

It is argued on behalf of the applicant 
that the meaning of the expression “an 
agriculturist to whom Ohap. III applies" 


MUZAFFARNAGAR BANK, LTD. v. ratta (ALL) 


172 I-O 


is that the applicant must possess a status 
which would make him an agriculturist 
coming within the purview of Chap. II if 
he had been a mortgagor and had been 
applying under Chap. IIT. This conten-- 
tion is opposed to the language used by ` 
the Legislature which is to the effect “to 
whom Chap. III applies” and not‘ to 
whom Chap. II would bave applied”. 
Strong reliance is placed by the learned 
Advocate on the ruling of a Division Bench 
of the Oudh Chief Court in Girwar Singh 
v. Ramman Lal (1) in which, no doubt, 
the Bench took the view which supports 
the applicant's contention. The ~-learned 
Judges started with the consideration of 
the question “whether or not the. opposite 
party are agriculturists te whom Chap. II 
applies". They then considered the pro- 
visions of ss. 2and 3 and then stated what 
they considered to be the policy under- 
lying the rule and concluded: 

“We are, therefore, definitely of the opinion that 
the opposite party being agriculturists of the class 
referred to in s. 2 (2), cl. (a), and, therefore, ‘an 
agriculturist to whom Chap. IHI applies’, the period 
of instalments which could be fixed in the decree 


standing against him could not be extended beyond 
four years.” 


Apparently it was thought that if the 
applicant possessed the status of an agri- 
culturist mentioned in s. 2, subs. (2); 
cl. (a), he is a person to whom Ohap. Il] 
applies. With great respect, we are 
unable to agree with this view. Chapter HI 
cannot apply to this applicant at all 
because he is not a mortgagor. He may 
be an agriculturist, but he is certainly not 
an agriculturist to whom Chap. III applies. 
The argument of the learned Counsel comes 
to this: thatthe agriculturist within the 
meaning of the Proviso tos. 3 is the agri- 
culturist who comes within the groups (a) 
to (h) The Legislature has, however, not 
chosen to say so. It may be pointed out that 
Proviso to s. Z, sub-s. (2) merely widens 
the scope. Ordinarily the persons who are 
agriculturists and can take advantage of 
this Act are those enumerated in the groups 
(a) to (h) but for the purposes of certain 
special sections and chapters, the limits im- 
posed regarding the amount of rent and 
revenue, etc., have been omitted, and 
persons whose revenue and rent exceed 
the maxinum can also be regarded as 
agriculturists. lt is noteworthy that there 
are numerous other sections and other chap- 
ters in the Act which, like Chap. III, are 
not mentioned in this Proviso. If the. argu- 

(J) AI R 1937 Oudh 141; 165 Ind. Cas. 713; (1936) 
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ment for the applicant were sound, then 
the result would be that for the purpose of 
_ the other chapters and sections the same 
difficulty would arise and the. period allowed 
for instalments would be 4 years only. On 

the other hand, the Legislature hes in 
express terms provided in s. 3 that all other 
agriculturists would have a period of 15 
years forthe purposes of instalments, while 
those to whom Ch. III applies, should have 
the shorter period. There is, therefore, no 
justification for substituting in s. 3, for the 
word “to whom Ohap. III applies” other 
words like “who come under groups (a) to 
(h) in s. 2”, 

The Oudh decision comes to this that the 
agriculturist within the meaning of the first 
category in the Proviso tos. 3 must be an 
agriculturist who is within the maximum 
limits prescribed and not one without such 
limits. But this interpretation of s. 3 would 
be directly contrary to the provisions of the 
Proviso to s. 2 (2) under which in 5.3 also an 
agriculturist means one as to whom the 
limits are to be omitted. This point does 
not appear to have been pressed before 
the Oudh Bench. It follows that the only 
possible interpretation to be put on the 
Proviso tos.3 is that the person referred 
to therein for whom a four years’ limit is 
prescribed is one who has made an applica- 
tion under Ohap. III, and to whom Chap. HI 
therefore applies. Wethink that on the 
plain language of the section we must hold 
that the applicant isnot an agriculturist 
to whom Chap. III applies at all, and he 
cannot, therefore, come under the first cates 
gory. We may point out that in Puran 
Chand v. Bhagwat Prasad (2), although the 
point was not considered in detail, it was 
assumed that in the case of a simple money 
debt, the applicant was not an agriculturist 
to whor Chap, III applied. 

The second point urged is that the Court 

ad no jurisdiction to reduce future inter- 
est in this case. As regards this point 
also, reliance is placed on a ruling of the 
Oudh Chief Court which has been expressly 
dissented from by a Bench of this Court in 
Manmohan Dasv. Izhar Husain (3). It has 
been pointed out in that ruling that the 
provisions of s.4 are imperative and they 
make it obligatory on a Courtnot to allow 
on any decree for money more future inter- 
est than at the rate prescribed by that 


(2) A T R1937 AD. 345; 169 Ind, Oas. 231; I L R 
(1937) AU. 502; (1937) A L J 274; 1937 R D 143; 1937 A 
L R 488; 10 R A 3. , 

(3) 1937 A W R 398; 168 Ind, Gas. 191; AI R 1937 
AlL. 449; I L R (1937) All. 536; (1937) A L J 370;9R 
A 627; (1937) R D 251; 1937 A L R 325, 
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It is argued that this interpretation 
would be in conflict with the provisions 
of s. 30, sub- s. (2), under which the 
Court is enjoined to reduce the rate of 
interest. But that section primarily applies 
to the reduclion of interest on the loan, and 
calculation is to be made up to the date 
of the decree. There is absolutely no in- 
consistency between ss. 4 and 30 simply 
because the two sections prescribe different 
maxima beyond which rates of interest can- 
not go. If there are two maxima prescrib- 
ed and a case falls under both, then it will 
be the lower maximum which will govern 
the case. Quite apart from that, the chapter 
deals primarily with the rate of interest on 
the loan itself and the Court is to prepare 
an account and reduce the amount ofin- 
terest up to the date of the decree. When 
it comes to fix the rate for future interest, 
it is to be guided by the provisions of s. 4, 
unless that section is inapplicable. It has 
been held in this Court that s. 4 applies to 
all decrees. Now unders. 5 the Court has 
to convert a previous decree for money into 
a decree for payment by instalments drawn 
up in accordance with the provisions of s: 3. 
This is undoubtedly a new decree in which 
the old decree isto be converted and it has 
been held by this Court that the Court would 
not be empowered to fix future rate of 
interest beyond the maximum prescribed by 
S. 4. 
It is not necessary to consider whether 
under s. 30, sub-s. (2), the Court cannot also 
reduce future interest. Under that section 
the Court can amend the previous decree 
and sub-s. (3) providas that the decree 
amended shall be deemed to bear the date 
of the original decree. It is signilticant that 
no such ruleis laid down in the earlier 
sections, for example like ss.3 and5 and 
it is nowhere said therein that after the 
decree is converted into a new decree, the 
new decree should be deemed to bear the 
date of the original decree. The objects of 
the two sections are quite different. Sec- 
tion 30 deals with reduction of interest only 
whereas 8.5 deals with the easy Payment 
of the decretal amount by instalments. 
The Court is empowered to allow the amount 
to spread over a longer period instead of 
compelling the debtor to pay up the 
amount immediately. Learned Advocate 
for the applicant has brought toour notice 
the case in Nanno Mal v. Hott Lal (4), de- 
cided by a learned Judge of this Court. 


(4) 1937 A W R 606; 171 Ind, Cas. 520; (1937) A L 
J 661; (1937) R D 360; A I R 1937 All, 645: 10 R A 
276. 
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That case can be distinguished on the 
ground that there no application under s, 5 
of the Act had at all been made and the 
learned Judge was considering the pro- 
visions ofs. 30 (2) only. In any case, if that 
View is in conflict with the opinion express- 
ed by the Division Bench ruling, it must 
be considered to have been overridden by 
the Division Bench ruling. 

The third point urged on behalf of the 
applicant is that the Court below was wrong 
in fixing instalments from the date of the 
new decree Itis urged that the instal- 
ments should run from the date of the ori- 
ginal decree. It is significant that although 
for the purposes of s. 30, sub-s. (2), under 
which a previous decree is merely “amend- 
ed,’ it is provided in sub-s. (3) that the 
amended decree shall be deemed to bear the 
date of the original decree, there is no 
similar provision in ss.3 and 5 of the Act. 
No difficulty arises under s. 3 where the 
Court comes to pass the decree itself, for in 
such a case it would be guided bys. 4 
which follows it. Unders. 5 the Court has 
to -convert a previous decree into-a new 
decree for payment by instalments which is 
to be drawn up in accordance with the 
provisions ofs. 3. Itis-not merely an amend- 
ed decree but it is anew decree for pay- 
ment by instalments. There is no provision 
ins. 5 to the effect that this decree into 
which the old decree is converted, should be 
deemed to bear the date of the original 
decree. There is, on the other hand, a 
clear provision that it should be drawn up 
in accordance with the provisions of s. 3. 
It would: therefore, follow that when a 
decree is converted into a new decree under 
5. 5, the Oourt can fix a period for pay- 
ment by instalments starting from the 
date of the new decree and not necessarily 
from the date of the original decree. This 
was the view expressed by a learned Single 
Judge of this Court in Ram Ghulam v. 
Bandhu Singh (5), in which Allsop, J. ob- 
seryed thatfor the purposes of s. 5 of the 
Act the meaning of the word “decree” in 
Proviso 1 to s. 3 (1) is the decree for instal- 
ments and notthe original decree which ig 
converted into a decree for instalments. We 
agree with that view. We accordingly dis- 
miss the revision with costs, 

D. Revision dismissed. 

(5) (19386) A L J 465; 163 Ind. Cas. 564; A I R 1936 


All 434; 58 A941; (1936) R D 215; 1936 A L R610; 9 
A 41, 
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LAHORE HIGH COURT 
Second Oivil Appeal No. 437 of 1938 
“July 16, 1936 
ABDUL RASHID, J. 
Sardar BISHEN SINGH AND ancTHER—. 
DEFENDANTS ~ APPELLANTS 
TETSUS 

PIRTHI CHAND AND OTSERS—P LAINTIPFS. 

AND ANOTHER— DEFENDANT— RESPONDENTS. 

Limitation Act (IX of 1908), s. 22—Joint Hindy 
family—Pro-note in favour of family—Suit by some 
membera—Impleading of other members as defendants 
ajter limitatton—Sutt against original defendants, 
if barred—~Second appeal—New plea. necessitating 
taking of evidence—Whether can be taken. 

When one out of several persons jointly entitled, 
either as partners, members of a joint Hindu fami- 
ly, or otherwise, tosue, brings a suit in his own 
nams within the period of Jimitation, and sub- 
sequently after the period of limitation has expired 
joins those who were entitled to sue with him as 
defendants such joinder does not render his suit 
liable to dismissal by reason of s. 22, Limitation, 
Act, a8 against the original or real defendants, as 
that section does not apply where there isno com- 
munity of interest between the two sets of defend- 
ant, and the fresh parties are merely joined. for 
the purpose of safeguarding the original defend- 
ant. This principle fully applies even if the plaint-. 
iff is not the karia of the joint family. Labhu 
Ram v. Kanshi Ram (1), followed, Gohru v. Amira 
(2), referred to. Motan Mal v. Kirpa Mal (3) and: 
Mathewson v. Ram Kanai Singha Deb (4), distingu-. 


ed. 

Where the determination of a new point will 
necessitate the taking of further evidence, it will 
not be allowed to be raised for the first time in 
second appeal. 


S. O. A. from the decree of the District: 
Judge, Ambala, dated January 13, 1936. 

Messrs. Tek Chand and Qabul Chand, 
for the Appellants. 

Mr. D. N. Aggarwal, for the Respondents; 

Judgment.—The material facts of the 
case for the purposes of this appeal may 
be shortly stated. On January 7, 1932; 
a pro-note for a sum of Rs. 1,000 was exe- . 
cuted by Lehna Singh in favour of, Des 
Raj, son cf Atma Ram. On January 
8, 1935, the present suit was instituted 
by Pirthi Chand and Tirloki Chand, sons 
of Des Raj, against Lehna Singh for reco- 
very of Rs. 1,000 together with interest 
ab 6 percent. per annum from the date 
of the institution of the suit till the date 
of realisation. It appears that after the 
institution of the suit Lehna Singh died 
and his three sons, Shamsher Singh, Bishan 
Singh and Amrik Singh, were brought 
on the record as defendants Nos. 1 to. 
The defendants pleaded inter alia that 
the pro-note was without consideration, that 
the plaintiffs were not the heirs of Des 
Raj, deceased, and that as the widow of 
Des Raj also claimed the sum in suit, the 
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Plaintiffs could not recover the amount 
due on the pro-note without obtaining 
succession certificate. On March 13, 
1935, the defendants made an application 
to the Court that as the plaintiffs were 
members of a joint Hindu family with 
their grandfather Atma Ram, Atma Ram 
should also be made a party to the suit. 
On March 22, 1935, Ch. Kanshi Ram, 
Counsel for the plaintiffs, stated that the 
plaintiff's grandfather Atma Ras was alive, 
that he was a member of a joint Hindu 
family along with the plaintiffs, and the 
plaintifs had no objection if Atma Ram 
were made a defendant in the present 
ease. After Atma Ram had been implead- 
ed asdefendant No. 4, the other defen- 
dants stated that as Atma Ram had been 
impleaded after the period of limitation 
the suit was time-barred. On the plead- 
ings of the parties, the trial Oourt framed 
a number of issues. It was held by the 
trial Court that the plaintiffs were the 
heirs of Des Raj, deceased, that as they 
‘Were members of a joint Hindu family 
with their father, no succession certificate 
was necessary simply because the widow of 
Des Raj was also claiming the amount ac- 
cording to the allegations of the defendants. 
It further held that the pro-note was for 
consideration and the plaintiffs were en- 
titled to a decree for Rs. 1,000. Against 
this decision, Shamsher Singh, Bishen 
Singh and Amrik Singh, defendants, pre- 
ferred an appeal to the laarned District 
Judge. The learned Counsel for the defen- 
dants-appellants stated before the learned 
District Judge that he abandoned all other 
grounds of appeal and that he would only 
argue the question of limitation. The 
learned District Judge held that the plain- 
tiffs’ suit was within time and on that 
finding dismissed the defendants’ appeal. 
Against this decision the defendants have 
preferred a second appeal to this Court. 
The learned Counsel for the appellants 
contended that the plaintiffs were not en- 
titled to bring the suit as Atma Ram was 
the karta of the joint Hindu family, and he 
alone could sue the defendants on the 
basis of the pro-note executed by Lehna 
Singh in favour of Des Raj. This point 
“was not taken by the defendants in their 
written statement, and therefore no issue 
was framed on this question. This point 
was noteven raised by the defendants in 
their grounds of appeal before the learned 
District Judge. Had this point been raised, 
it would have been open to the plaintiffs to 
prove that Des Raj was really the mandg- 
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ing member ofihe family, and that Atma 
Ram was not the karta of the family. The 
determination of the question as to whether 
the plaintifs were competent to bring the 
present suit would necessitate the taking 
of further evidence. I therefore did not 
allow the appellant to raise this new point 
for the first time in seccnd appeal specially 
as it was never alleged by the defendants in 
the trial Court that Atma Ram was the 
karta of the family. After the conclusion 
of his arguments on the question of limita- 
tion the learned Counsel for the appellants 
sought to argue that in view of the provis- 
ions of s. 48, Negotiable Instruments Act, 
Pirthi Chand and Tirloki Chand, plaintiffs 
were not entitled to bring the present suit, 
without obtaining a succession certificate. 
This point was not raised in the trial 
Court or in the lower Appellate Oourt or in 
the grounds of appeal tothis Court. Had 
this point been raised at an earlier stage, 
the plaintifs might have asked the trial 
Court to stay the suit so that they could 
obtain the succession certificate. I, there- 
fore, refused to allow Counsel for the ap- 
pellants to raise this pointfor the first time 
at the conclusion of his arguments in this 
Court. The only question argued before 
me was one of limitation. This question is 
concluded by a Full Bench ruling of the 
Punjab Chief Court reported as Labhu Ram 
v. Kanshi Ram (1). It was held in that 
ease that: 

“When one out of several persons jointly entitled, 
either as partners, members of a joint Hindu family, 
or otherwise, to sue, brings a suit in his own name 
within the period of limitation, and subsequently 
after the period of limtiation has expired, joins those 
who were entitled to sue with him as defendants such 
joinder does not render his suit liable to dismissal by 
reason of 5, 22, Limitation Act, as against the origi- 
nal or real defendants, as that section does not apply 
where there is no community of interest between the 
two sets of defendant, and the fresh parties are 


merely joined for the purpose of safeguarding the ori- 
ginal defendant.” 


The learned Counsel contended that this 
ruling was inapplicable to the present 
case asthe plaintiff in the reported case 
was the karta of the joint Hindu family. In 
my opinion, however, the principle under- 
lying the Full Bench ruling is fully appli- 
cable to the present case. Reference may 
be made in this connection to Gohru v. 
Amira (2). In that case the following ob- 
servation occur: 

“The Oounsel for the respondent attempted ta 
distinguish the present case on the ground that in 


Labhu Ram v. Kanshi Ram (1), the suit wag found to 
have been instituted by a managing member of the 


(1) 57 P R 1905; 76 P L R 1905 (F B). 
(2) 20P R 1909; 1 Ind, Oas. 455; 24 P W R1909, 
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family. But the position go taken is altogether un- 
tenable as the question referred for decision by a 
Full Bench was a general issue as stated at pp. 194 
and 195 of the report regardless of the fact whether 
the suit is or isnot instituted by the managing mem- 
ber of a joint Hindu family.” 


The learned Counsel for the appellants 
relied on Motan Mal v. Kripa Mal (3), and 
Mathewson v, Ram Kanai Singha Deb (4). 
In each of these cases a person was added 
as co-plaintiff after the period of limitation, 
and it was held that the suit was barred 
under the provisions of s. 22, Limitation 
Act. These cases are clearly distinguish- 
able from the present case as Atma Ram 
was added as adefendant and not as a 
plaintif. For the reasons given above, I 
affirm the decision of the Courts below and 
dismiss this appeal with costs. 

D. Appeal dismissed. 

(3) 79 P R 1906.3 

(4) 36 O 675; 1 Ind, Cas. 626; 9 OLJ 523. 





PESHAWAR JUDICIAL COMMIS- 
T SIONER'S COURT 
Civil Appeals Nos, 65/12 and 75/19 of 1937 
(3-6) - 
August 24, 1937 
ALMOND, J. C. anp MIR AHMAD, A. J. C. 
Firm KHUDA BAKHSH-NUR ILAHI— 
PLAINTIFFS~~A PPELLANTS 
VETSUS 
YASIN AND ANOTHER— DEFENDANTS — 
RESPONDENTS, 

Negotiable Instruments Act(X XVI of 1881), ss. 83, 
86, 21, 93—Hundis payable on presentment—S8s, 
and 88, if apply—Dishonour of such hundi—Notice 
of dishonour, if necessory—HEvidence Act (I of 
1872), s. 34—Scope— Witness producing account-book 
being reliable and having personal knowledge—His 
statement, as enough proof of liability based on 
those books, if can be admitted. 

Sections 83 and 86, Negotiable Instruments Act, 
only deal with cases of documents which have to 
be presented for acceptance, that is to say, docu- 
ments payable after sight. There is no such provi- 
sion with regard to the hundis payable on present- 
ment. 

There is no provision in the Negotiable In- 
struments Act making the notice of dis- 
honour compulsory where a hundi payable 
at sight has been dishonoured. Mehta Bahadur 
Chand Prabh Dayal v. Ghulab Rai Nanak Chand 
(1), distinguished. 

lt clearly follows from the text of s. 34, Evidence 
Act, that the production of acecount-books alone is 
not enough to make a person liable. But itis a 
question of fact as to how much evidence is re- 
quired to create the liability when taken together 
with the books of account. Every case shall have 
to be decided on its own merits sd no ruling can 
help in doing so. Ina case wheré the witness, who 
produces the account-books, if reliable and has 
personal knowledge, the Oourts may accept his state- 
ment as enough proof combined with the books of 
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account. In cases, however, in which the witness 
is not reliable at all, the Oourt would require more 
proof. [p. 601, col. 2.] 

C. A. from an order of the District Judge, 
Peshawar, dated April 12, 1937. 

Mr. Diwan Chand, for the Appellants. 

Messrs. Raja Singh, Wazir Chand 
and Qazi Abdul Wahab, for the Respon- 
dents. l 

Mir Ahmad, A. J. C.—The firm Khuda 
Bakhsh Nur Ilahi filed a suit against 
Yasin and his father Ahmad Jan, describing 
them asthe proprietors of the firm Ahmad- 
jan Yasin, for recovery of Rs. 2,585-5-9. 
In was alleged that the defendants dealt 
with the plaintiffs in fruit, that the defen- 
dents drew a hundi payable at sight for 
Rs. 3,000 on the firm Tila Muhammad 
Umar Bakhsh of Calcutta in favour of the 
plaintiffs, that . Tila Muhammad Umar 
Bakhsh paid Rs. 1,500, that consequently 
the plaintiffs were entitled to the balance 
of Rs. 1,500 plus Rs. 276 interest on 
account of the hundi. The plaintiffs also 
alleged that the defendants had taken 
potatoes and pomegranates from them, 
that they owed Rs. 653-5-6 on account of 
the price of pomegranates and Rs. 156-0-3 
on account of the potatoes. Thus they 
made out the total claim for Rs. 2,585-5-9. . 

Several legal objections were raised in 
the pleas. The important objections are 
set out below: (a) The suit was bad for 
misjoinder; (b) “the plaintiffs could not 
sue for the balance of Rs. 1,500 because 
they had agreed to accept Rs. 1,500 in 
part payment of the hundi; (c) notice of 
dishonour was not given within 24 ‘hours 
as required by s. 83, Negotiable Instru- 
meuis Act; (d) the Firm Tila Muhammad- 
Umar Bakhsh was a necessary party. 

On merits the facts relating to the hundi 
were admitted. It was also admitted 
that Yasin had purchased some potatoes 
from the plaintiffs, but it was alleged 
that the transaction came to an end in 
1931 and the suit for the price of the 
potatoes was time-barred. It was not denied 
that Yasin had purchased some promegra- 
nates, but it was asserted that the price 
was paid and there was no outstanding 
liability on that account. The right of the 
plaintiffs to ask for interest was denied. 
It was also pleaded that the son and the 
father were separate and that there was 
no firm in existence. The following issues 
were framed by the trial Judge: ; 

“(1) Is the suit bad for misjoinder of causes of 
action and defendants ? 2) Are plaintiffs non- 
suited on account of the acceptance of part pay- 
ment of kundi without immediately informing the . 
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defendants? (3) Was presentation necessary under 
8. 64, Negotiable Instruments Act? (4) Is the 
plaintiffs’ firm registered, and as such, entitled to 
bring this suit ? (5) Ie the Firm Tila Muhammad- 
Umar Baksh a necessary party? (6) Is the item 
regarding potatoes time-barred and already seitl- 
ed? (7) Was the price of pomegranates paid by the 
defendants to the plaintifis? (8) Are the plaintiffs 
entitled to interest, and if so, at what rate? (9) 
Whether the kundi in dispute is not admissible in 
evidence for want of stamp ?” 

Evidence was led on both sides and the 
following facts were proved beyond contro- 
versy: (1) A kundi was drawn for Rs. 3,000 
on November 12, 1934, by Yasin on the 
Firm Tila Muhammad-Umar Bakhsh at 
Calcutta in favour of the plaintiffs ; (2) the 
hundi was sold to Naraindas Chelaram by 
the plaintiffs who in turn negotiated it in 
favour of the Punjab National Bank; (3) 
the hundi was sent by the Bank to its 
Calcutta branch but was lost in transit ; 
(4) the Bank asked for a duplicate as 
provided by s. 45 (a), Negotiable Instru- 
ments Act; (5) the duplicate was signed 
by Ahmad Jan on January 29, 1935 ; (6) 
the duplicate reached the Punjab National 
Bank at Calcutta on February 5, 1935; (7) 


the Firm Tila Muhammad-Umar Bakhsh. 


made the following payments: Rs. 500 
on February 13, 1985; Rs. 500 on Febru- 
. ary 19, 1935; Rs. 500 on March 1, 
1935 ; (8) on March 2, 1935, the Oaleutta 
branch of the Bank returned the hundi, 
stating that the drawee would not pay the 
balance. 


The official of the Peshawar branch of 
the Bank was examined in the case. He 
stated that the Bank sent telegraphic 
notices of dishonour to the plaintiffs, de- 
fendants and the firm Naraindas Chela- 
ram. The manager of the firm Naraindas 
Chelaram appeared to say that they paid 
the Bank and were themselves paid by the 
plaintiff. The accountant of the plaintiffs 
appeared in Court. He gave the-history 
of the hundi. He produced his account- 
books to show that they had paid off 
Naraindas Chelaram. He also alleged 
that a notice of dishonour of the kundi 
was sent through Sheikh Allah Bakhsh, 
Pleader to the defendants by registered 
post and produced an acknowledgment 
receipt waich was signed by Qazi Saiful 
Rahman, apparently on behalf of the defen- 
dents’ firm. The accountant also proved 
from the account-books that Rs. 156-03 
were due as the price of potatoes which 
the father Ahmad Jan purchased from the 
plaintiffs when he was running the busi- 
ness under the name of Ahmad Jan Kaka, 
and that Rs. 6535-6, the price of pome- 
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granates, was due to the plaintiffs from 
Ahmad Jan-Yasin which name was subse- 
quently given to the defendants firm. The 
witness positively asserted that the defen- 
dants formed a trading firm consisting of 
the father and theson. Yasin and Ahmad 
Jan both appeared as their own witnesses. 
They denied the receipt of the notice of 
dishonour and alleged that they were sepa- 
rate. 

The trial Judge gave the following find- 
ings on the issues: (1) the suit was not 
bad for misjoinder, (2) there was nothing 
in law to debar the Bank from accepting 
the money due on the hundi by instal- 
ments, and the time given to the Firm Tila 
Muhammad-Umar Bakhsh bythe Bank for 
payment did not discharge the drawer from 
liability because there was no provision in 
the Negotiable Instruments Act to that 
effect. Incidentally he was of the opinion 
that a notice of dishonour was not neces- 
sary because a hundi payable at sight was 
dishonoured. He, however, held that in 
fact notices of dishonour were given by 
the Bank and the plaintiffs to the defen- 
dants, (3) presentation was not necessary; (4) 
the plaintiffs firm was registered and was 
entitled to bring the sait ; (5) the Firm Tila 
Muhammad-Umar Bakhsh was not a 
necessary party ; (6) the burden being on 
the defendants, there was nothing on the 
record to show that the suit for the price 
of potatoes was time-barred or that the 
money due on that account had been paid 
up. On the other hand the plaintiffs had 
proved by the production of their books 
and the accountant that the amount was 
due ; (7) same finding as on issue No. 6; (8) 
according tos, 80, Negotiable Instruments 
Act, the plaintiffs were entitled to interest 
at the rate of 6 per cent. per annum on the 
amount due ; (9) the objection was with- 
drawn by defendants Counsel. Two other 
points were also discussed by the trial 
Judge, viz., the allegations of the defendants 
(1) that the balance of Rs. 1,500 was 
eventually paid to the plaintiffs, a plea 
which was never taken in the written 
statement, but raised during arguments ; 
and (2) that Ahmad Jan and Yasin were 
Separate, a point raised in the written 
statement but not made the subject-matter 
of anissue. The Judge found that it was 
not proved that the balance of Rs. 1,500 
was paid. He also held that thefact that 
the first hundi was signed by Yasin and 
the second by his father Ahmad Jan 
clearly showed that they were joint in busi- 
ness. As a result the plaintifs were given 
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a decree with costs for the following 
items : 


Money due on the kundi 
Interest sts «ee 85-8-0 
Price of potatoes 

Price of pomegranates 


Total : Rs, 2,394-13-9 


He refused to allow future interest. The 
defendants appealed to the Court of the 
District Judge, Peshawar. The District 
Judge found himself in agreement with 
the trial Court on all the issues with the 
exception of issues Nos. 6 and 7 relating 
to the price of potatoes and pomegranates. 
He did not allow the defendants to discuss 
their plea that they had paid off the 
balance due on the hundi because it was 
not raised in the written statement. He 
definitely found that Ahmad Jan and 
Yasin were members of a firm. 

With respect to issues Nos. 6 and 7, he 
was of the opinion that the production of 
the accountant of the plaintiffs firm with 
the books was not enough to prove the 
liability of the defendants for those two 
. items. The decree of the lower Court was 
consequently modified and the plaintiffs 
were granted Rs. 1,585 only. It was also 
ordered that the parties shall bear their 
own costs throughout. Two further appeals 
have been preferred to this Court, one by 
the plaintifs and the other by the defen- 
dants. The plaintiffs have asked for restora- 
tion of the decree of the trial Judge and 
also for their costs in both the Courts 
below. The defendants have requested 
that the suit be dimissed altogether. This 
judgment will cover both cases. We will 
take the case of defendants first? and will 
discuss the points raised by their Counsel 
one by one giving our findings thereon. 

(1) The Counsel urged that there was no 
firm consisting of Ahmad Jan and Yasin, 
that Ahmad Jan alone had signed the dupli- 
cate hundi on which the suit was based, and 
that the decree should have been passed 
against him alone. It may be noted that 
Yasin had taken the responsibility for the 
amount due on the hundi on himself in 
the trial Court. He had pleaded that he 
was the person who had drawn the origi- 
nal hundi and that, therefore, the decree 
should be passed against him and not 
against his father. This inconsistent posi- 
tion in itself shows that the father and 
the son are not clear as to what defence 
they should take in the matter. The argu- 
ments given by the two Courts below in 
favour of the conclusion that the father 
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and theson are joint in: business are very 
cogent. We do not see any reason for dis- 
agreeing with them and, therefore, do not 
propose to disturb their concurrent finding 
on this point. 

(2) Counsel stressed the point that the 
Punjab Natitional Bank aecepted the pay- 
ment of the money due on the kundi in 
instalments although the hundi was payable 
at sight, and that consequently the drawer 
was discharged under ss. 83 and 86, Nego- 
tiable Instruments Ast. Sections 83 and 86, 
Negotiable Instruments Act, only deal 
with cases of documents which have to be 
presented for acceptance, that is to say, 
documents payable after sight : vide s. 21, 
Negotiable Instruments Act. There is no 
such provision with regard to the hundis 
payable on presentment. We hold, there- 
fore, that there is nothing in the conduct 
of the Bank which would legally absolve 
the defendants from liability on the refusal 
of Tila Muhammad-Umar Bakhsh to pay 
the balance. 

(3) Counsel urged that notice of dis- 
honour was not given to his clients and he 
controverted the allegation of the plaintiffs 
that the Punjab National Bank and the 
plaintiffs had given notice to the defend- 
ants. The Counsel for the plaintifis argued 
that there was no necessity of sending a 
notice of dishonour in the ease of a hundi 
which was payable at sight. He pointed 
out that ss, 91, 92 and 93, Negotiable In- 
struments Act, when read together clearly 
show that they desl with documents in 
which acceptance is necessary, and such 
documents are obviously those which are 
payahle after sight as stated above. Only 
one ruling has been quoted by the learned 
Counsel for the defendants in support of 
the proposition that notice of dishonour is 
necessary even in the case of a hundi 
payable on presentation. It isMehta Baha- 
dur Chand Prabh Dial v. Gulab Rai 
Nanak Chand (1). We have perused the 
judgment. It was assumed in that case that 
a notice was necessary and the result of 
omission to issue a notice was discussed. 
The ruling is, therefore, of no help in de- 
ciding the point whether the notice is neces- 
sary or not. We have. read the relevant 
sectiens of the Negotiable Instruments Act 
and have come to the conclusisn that there 
is no provision in the Act making the 
notice of dishonour compulsory where a ` 
for di payable at sight has been dishonour- 
ed. 


(1) A IR 1929 Lab. 577; 116 Ind. Oas. 887; 11 Lah, 
34; 31 P L R794; Ind Rul. (1929) Lah. 599, | 
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(4) The Jearned Counsel for the defend- 
ants wanted to discuss the plea of his 
clients that the balance of Rs. 1,500 re- 
verable on the hundi had also been paid, 
but we refused to allow him to do so be- 
cause this point was not taken in the 
wrilten statement and did not form the 
subject-matter of an issue. 

All the points taken up by the learned 
Counsel for the defendants having been 
decided against him, we dismiss their ap- 
peal with costs. We will now turn to the 
appeal of the plaintifis. We have read the 
statement of the accountant of the plaintiffs. 
We have no reason to disagree with the 
finding of thetrial Judge, who heard that 
evidsnce, that the plaintiffs have affirma- 
tively proved the liability of the defend- 
ants for the price of the potatoes and poma- 
granates. The accountant has said it from 
his own personal knowledge as well as 
from the account books that the money is 
due and no rebuttal has been produced. 
We may note in this connection that the 
onus of proving that there was nothing due 
for potatoes and pomegranates was placed 
on the defendants and the Counsel for the 
plaintifs has made a good deal of it and 
has pointed out that the learned lower 
Appellate Court decided the case under the 
impressicn that the burden lay on the 
plaintiffs to prove the liability. We cou- 
sider the question of onus very unimpor- 
tant at this stage of the case, becausethe 
parties have gone to evidence and produced 
all the proof which they had <. in their 
power on the subject, and evenif the onus 
be taken to have been placed on the plaint- 
iffs, we think that the plaintiffs have dis- 
charged it. On the other hand, if we were to 
look at it from the point of view that the 

- onus was laid on the defendants, then they 

have hopelessly failed to prove their allega- 
tions. The learned Counsel for the defend- 
ants has laid great stress on aruling of a 
Division Bench of the Lahore High Court 
reported as Bahadur Singh v Padam Chand 
Asa kam (2), while the learned Counsel for 
the plaintiffs has quoted the judgment of a 
Single Bench of the same High Court pub- 
lished as Jagat Singh v. Jagat Singh 
Kawatra (3). The rulings interpret s. 34, 
Evidence Act. Section 34, Evidence Act, 
as runs under ; 


“Entries in books of account, regularly kept in 
the course of business are relevant whenever they 


(2) AIR 1983 Lah. 384; 141 Ind. Oas. 655; 34 P L 
R 46; Ind. Rul. (1933) Lah. 159. 


os AIR 1933 Lah. 212; 145 Ind. Cas. 157; 6 RL 
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Court has te 
shall not alone be 
charge any person with 


refer to a matter into which the 
inquire, but such statements 
sufficient evidence to 
liability.” 

It clearly follows from the text of the 
section that the production of account 
books alone is not enough to make aper- 
son liable. But we think that it is a 
question of fact as to how much evidence 
is required to create the liability when 
taken together with the books of account. 
Every case shall have to be decided on its 
own merits and no ruling can help in doing 
so. In a case where the witness, who 
produces the account books is liable and 
has personal knowledge, the Courts may 
accept his statement as enough proof com- 
bined with the books of account. In cases, 
however, in which the witness is not reli- 
able at all, the Court would require more 
-proof. In this particular case we feel that 
the accountant is reliable person and his 
statement is enough to prove the debt 
when corroborated by the books of account 
which are regularly kept and bear the signa- 
ture of the Income Tax Officers who have 
checked it from time to time for assessing 
tax. We therefore accept the appeal of the 
plaintiffs with costs, set aside the order of 
the lower Appellate Court and restore that 
of the trial Judge which means that they 
will get a decree for Rs. 809-5-9 more. 
There remains the question of costs. In 
view of our findings, the plaintiffs are 
entitled to ful] costs on the Rs. 2,394-13-9 
in both the Courts below. It is ordered 
accordingly. 


D. Order accordingly. 


RANGOON HIGH COURT 
First Civil Appeal No. 15: of 1936 
April 2. 1937 
Ruperts, C. J. AND LEACH, J. 
WILLIAM MOSES EZEKIEL— 
APPELLANT 
l versus 
Mrs. SARAH SAUL SOFARR— 
RESPONDENT 
Promissory note—Execution—Burden of proof— 
Cancellation of stamp-—Document prima facie stamp- 
ed and cancelled—~Party tmpeaching validity must 
prove that they were not cancelled—Maker using two 
different inks but explanation given— Party 
peaching explanation must prove it to be wrong. 
Where it appears that a promissory note was 
prima facie stamped and cancelled by thedrawer at 
the time of execution, in the absence of evidence to 
the contrary, it may be inferred that the stamps 
were duly affixed and cancelled. The party who 
impeaches the validity of the instrument must prove 


im- 
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that the stamps were not cancelled at thetime of 
execution, 

[Case-law referred to.| 

One is entitled to assume that normally in the 
due execution of a promissory note the maker does 
not use two different kinds of ink on the same oc- 
easion; but if an explanation is given as to why 
two different kinds of ink might have been used, the 
burden of proof is upon the. party impeaching the 
document to prove thatthe explanation is false. |p. 
604, col. 2.) ; 

F. C. A. against the decree of the High 
Court, dated August 26, 1936. 


Mr. Lambert, for the Appellant. 

Mr. Aiyangar, for the Respondent. 

Roberts, C. J—This is an appeal 
brought by the plaintiff after failure of his 
action to recover the sum of Rs. 6,000 with 
interest at 9 per cente per annum, 
Rs. 386-2-0 in respect of a promissory note 
alleged to have been executed in his favour 
by Mr. Saul Sofaer on July 7,1932 The 
claim was brought against his executrix and 
widow. In the action upon the Original 
Side there were claims in respect of two 
sums of Rs. 6,000, but we are only now 
concerned with the promissory note which 
I have just mentioned. The learned trial 
Judge framed the following issues : 

“| Is the promissory note, dated July 7, 1932, in- 
admissible in evidence ? (a) Because the line on the 
two lower stamps was not affixed at the time of 
execution ? (b) Doesthat line amount to cancellation 
of stamps according to law? TT. 

‘In the plaint as amended, the plaintiff 
set up the promissory note and averred that 
interest was paid up to August 15, 1933, 
Mr. Sofaer having died in April of that 
year. The defendant in her written state- 
ment admitted the signature of the deceased 
but said that the lower two adhesive stamps 
were not on the note, but were affixed 
shortly before the institution of the suit: 
there was also a denial of payment of 
interest either by deceased or defendant. 
It being apparent that the stamps affixed 
were in a block of four the inner perfor- 
ation of which remained intact, the former 
allagation was altered in an amended 
written statement to a denial that the lower 
stamps were cancelled at the time of 
execution, and it was pleaded that the 
plaintiff dishonesily cancelled them later. 

‘he evidence for the plaintiff was heard 
frst and the learned trial Judge in his 
i Bi 
eee eee not impressed with the manner 
in which the plaintiff and hie father gave their evi- 
dence in this case.. ..I am not eatisfied that the 
promissory note dated July 7, 1942, had the line 
across the lower stamps when it was executed by Saul 
E, Sofaer.” 

He referred to s. 12 (1) (a), Stamp Act, 
and remarked that as he held there was 
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no line drawn across the stamps at the time 
of execution, then by s. 35, Stamp Act, the 
alleged promissory note was inadmissible 
and the suit accordingly failed. Now, there 
was evidence by Mr. Charles Hardless, an 
expert in handwriting called for the defen- 
dant, who declared that he had tested the 
ink on the disputed instrament and had 
arrived at the conclusion that the ink of 
the admitted signature was different from 
the ink used in making the line across the 
two lower stamps: he was unable to state 
the age of the ink lines on the two lower 
stamps, but the learned Judge attached 
weight to his evidence and drew from it 
the conclusion that the signature was made 
at one time and the *lower line added ona 
subsequent occasion. The plaintiff had 
said in his evidence that at the time of 
execution of the instrument Mr. Sofaer 
signed it in his presence and that of his 
father Mr. N. S. Ezekiel and Mr. E. S. Mor- 
decai. The latter gentleman is now bed- 
ridden and was not called as a witness by 
either side nor was he examined on com- 
mission. After Mr. Sofaer signed his name 
acustomer interrupted him. He spoke to 
the customer and after about a minute, 
seeing the plaintiff waiting, he took a pen 
and drew the line through the lower stamps 
of his own accord. Plaintiff was not sure 
if he used the same;pen, but there were pens 
and an ink-pot on the table. Mr. Sofaer 
had a fountain pen but plaintiff cannot 
say if he used it on that occasion. Mr. N.S, 
Hzekiel corroborated this evidence but 
made no reference to a fountain pen. The 
learned Judge points out that at the stage 
at which the witnesses were called, the 
evidence of Mr, Hardless taken on commis- 
sion had been returned and they must have- 
seen it, and he thought that this explanation | 
was not to be believed and was. only 
forthcoming when it was established that 
two different inks had been used. In Doe d. 
Fryer v. Coombs (1), at p. 68&*, Lord Den- 
man, ©. J. said : 

“The onus lies upon the party attaching a deed 
which appears to have been properly executed. The 
Stamp Acts superadded the necessity of something 
beyond execution; but the party impeaching the 
deed ought to show the want of that requisite. And, 
ifthe appearance of the deed, combined with the 
probability that parties would take care of their own 
interest, gavereason to infer that a stamp had been 
affixed, the Judge was entitled to say that the in- 


strument had been properly completed, and to 
receive it in evidence.” 


(1) (1842) 3Q B 687; 3G &D193:12 LJ Q B 
36; 6 Jur, 930. f = 


*Page of (1842) 3 Q. B.—[Ed.] 
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In Wilson v. Smith (2) Baron Parke said : 

“In Rex v, Enderby (3), it was held that the onus of 
impeaching an instrument for want of stamp, or 
of shewing that a higher stamp was necessary, lies 
on the party who objects to its being received in 
evidence. That rule applies here.” 

In British India, the same law applies. 
Thus in Raman Chetty v. Muhammad 
Ghouse (4), Wilson, J. said : 

“It is clear that the present Stamp Act in India 
ought to be construed according to the same princi- 
ples of construction as the Stamp Act in England 
and the earlier Stamp Acts in this country.” 


In that case there was a cheque which the 
evidence showed to have been post-dated 
and to be a bill of exchange payable 17 
days after date. Section 67, Stamp Act, 
1879, (s.68 of the present Act) imposes a 
penalty for post-dating bills of exchange 
or promissory notes with intent to defraud 
the revenue. It was contended that persons 
making and dealing with the cheque were 
subject to the penalty and the cheque itself 
was inadmissible by reason of s.34 (now 
s. 35), Stamp Act. But it was held that in 
order tc determine whether a document is 
sufficiently stamped for the purpose of 
deciding on its admissibility in evidence, 
the document itself must be looked at as it 
stands, and not any collateral circamstances 
which may be shown in the evidence: see 
also Bull v. O° Sullivan (5) and Chandra- 
kant Mookerjee v. Kartikcharan Chalie (6), 
(judgment of Sir Barnes Peacock). The 
test of admissibilty is whether the instru- 
ment appears when tendered in evi- 
dence to be insufficiently stamped: see 
Royal Bank of Scotland v. Tottenham 
(7). We have had cited tous the case in 
Dayaram Surajmal v. Chandulal Dayabhai 
(8), in support of the contention that where 
an adhesive stamp is not cancelled at the 
time of execution so that it cannot be used 
again, it shall be so far as such stamp is 
concerned be deemed to be unstamped by 
reason of s. 12 (9), Stamp Act. That is to 
say that a subsequent stamping cannot give 
it validity. What the section aims at is 
clearly the prevention of imperfect cancell- 
ation and consequent loss to the revenue. 
Section 12 (1) (b) says that whoever executes 
any instrument on apy paper bearing an 


ay (1844) 12M & W 401; 1D & L 633;13 LJ Ex. 


(3) (1881) 2 B & Ad. 205;9 L J (os) MO 80, 
ne 16 04 


32. 
jane (1871) 6QB209; 40 L J QB 141;24 L T 


(6) 5 BLR 103;14W ROC 38, 

(7) (1894) 2 Q B 715; 64 LJ QB 99; 9 R 569; 71 L 
T 168; 43 W R 22. 

(8) 27 Bom. LR 1118; 90 Ind. Oas. 689; A I R1925 
Bom. 520, 
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adhesive stamp shall at the time of execu- 
tion cancel the same so that it cannct be 
used again, and a penalty is imposed by 
s. 63. Section 12 (3) makes it clear that 
documents which are deemed to be un- 
stamped are thoseon which a stamp ‚is not 
cancelled so that it cannot be used again; 
no other documents are deemed to be un- 
stamped by this sub-section. 

In the Bombay case cited to ws, one 
Dayaram was the intermediate holder of a 
shahjog kundi drawn on Joraji Deoraj on 
February 10, 1922, by one Jagannath and 
he posted it to his bank; it was stolen in 
transit and reached the hands of Chandulal 
who presented it for acceptance,j,wrote the 
date February 12, 1922, across the face of 
the stamp and received the money. This 
being so, it was clear that at the time the 
hundi came into Ohandulal’s possession it 
bore an uncancelled stamp. This hundi 
might have had the stamp affixed and 
cancelled by Joraji Deoraj, the drawee, 
when it was presented for payment and 
would then have been a good and valid 
document by reason of the saving provisions 
of s. 47 of the Act (since the stamp required 
in this case was a one anna stamp). But 
it was cancelled by Chandulal: it could not 
upon the face of it have been cancelled by 
the drawer, Jagannath, at the time of 
affixing the stamp because the date of 
cancellation was the date not of execution 
but of presentation. The case is, therefore, 
authority for holding that where it appears 
on the face of the stamp that cancellation 
was by an intermediate holder and not by 
drawer, this is no cancellation at all, and 
the saving provisions of s. 47 are not 
applicable : see Mulla’s Stamp Act, p. 157. 
In the Bombay case the instrument was not 
prima facie stamped, for it was dated 
February 10, at Poona and cancelled by 
Ohandulal who wrote February 12, 1929, 
across the stamp on the date of present- 
ation at Bombay. 


The facts in that case, therefore, are very 
different from those which we have to con- 
sider here. The instrument in this ease 
was, in my opinion, prima facie stamped 
and cancelled by the drawer at the date 
of execution. In the absence of evidence 
to the contrary it may be inferred that the 
stamp was duly affixed and cancelled : 
Bradlaugh v. DeRin (9), per Bovill, C. J. in 
granting the rule nisi. But such evidence, if 
available, ought to be admitted : Jethibai v. 


(9) (1868) 18 LT 904;37L J OP 146;3 OP 286: 
16 W R 1128, 
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Ramachandra Narottam (10). The provisions 
of s. 35, StampAct, impose upon the Court 
a duty to see whether an instrument pre- 
sented to it is duly stamped, that is to say, 
stamped in accordance with the law in 
force when such instrument was executed, 
and that again means stamped before or 
atthe time of execution see s. 17. The 
burden of proof lay, in my opinion, upon 
the defendant to show that the instru- 
ment here had not had its adhesive 
stamp cancelled before or at the time 
of execution; but the learned Judge ap- 
pears to have held that it was for the 
plaintiff to satisfy him that it had. The 
evidence produced on behalf of the defen- 
lant showed, as I have stated, that two 
different inks were used but the hand- 
writing expert could not say that the can- 
czllation was made at a date later than that 
of execution. The defendant never applied 
for a commission to take the evidence of 
Mr. E. S. Mordecai who knew whether Mr. 
Sofaer was in the habit of cancelling stamps 
beneath his signature. Mrs. Sofaer was in- 
formed by her brothers that her husband 
did not cancel. stamps by drawing lines; 
butthis was after the inspection of the two 
notes in Mr. Lambert’s Office; those who 
might have known what Mr. Sofaer’s habit 
was never suggested that he used not to 
cancel stamps till they saw the promissory 
note in question. A number of documents 
‘signed by Mr. Sofaer in which he did not 
cancel the stamps were certainly produced; 
it isnot contended that they were more 
than a selection, and I do not regard their 
production asin any way conclusive. They 
are a mere step in the direction of discharg- 
ing the onus of proof but no more. 

Now, it so happened that in 1930, Mrs. 
Sofaer filed a suit against the plaintiff's 
father in the Sub-Divisional Court of Insein 
on a promissory note; the two lower stamps 
on this note were not cancelled and she lost 
her suit; the inspection of the promissory 
note in the present suit took place after the 
‘decree dismissing her claim was passed by 
the Insein Oourt, and the inference is 
sought to be drawn that Mrs. Sofaer, un- 
successful in that suit, is trying to impeach 
the validity ofthe promissory note here by 
saying that’ the cancellation of the stamps 
was not before or at the time of execution, 
beciuse of the successful defence raised by 
the plaintiff's father in the earlier suit. In 
a letter before action (Ex. M` written on 
Mrs. Sofaer’s intructions and dated May 12, 


1934, the defence set up after the inspec- 
(10) 13 B484. 
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tion of the promissory note was merely 
that there wasno consideration for it. 


Nothing is said about the deceased not 
having duly cancelled the stamps though 
the letter was written only two days after 
inspection of the document. 


The only evidence to impeach the validity 
of the note which can be regarded without 
suspicion apart from the non-cancelled 
documents is that of the handwriting expert 
to the effect that different inks were used 
in the signature and cancellation; it does 
not gosofaras tosay they were used on 
diferent occasions. I think that one is 
entitled to assume that normally in the due 
execution of a promissory note the maker 
does not use two different kinds of ink 
on the same cecasion; but if as here an 
explanation is given as to why two different 
kinds of ink might have been used, I think 
the burden of proof is still upon the party 
impeaching the document to prove that the 
explanation is false. The learned Judge 
appears to have been dissatisied with the 
evidence for the plaintiff and to have thought 
the burden of proof was on him; it isim- 
possible to say he would have reached the 
same conclusion if he had viewed the whole 
matter from the standpoint of whether the 
defendant had proved affirmatively that the 
cancellation was not made by the deceased 
at the time of execution. If there was a 
doubt about the matter he ought in my 
opinion to have declared that the onus of 
proof had not been discharged by those who . 
desired to impeach the instrument, and 
consequently to have admitted it in evidence 
and to have given judgment for the plain- 
tiff. That there must be a doubt about the 
matter is evident from the conflicting testi- 
mony of what actually happened and the 
omission by the defendant to secure evi- 
dence from Mr, E. 8. Mordecai. 


The story told by the plaintiff and his 
father explains the interruption of Mr. — 
Sofaer’s execution of the note but it does 


- not expressly say that he used a fountain 


pen forthe signature or different pen for 
the line. A story which was entirely false 
would probably be far more explicit. In . 
my view the defendant failed to prove that 
the promissory note dated July 7, 1932, was 
not duly stamped and cancelled before or 
at the time of execution by Mr. Sofaer, 
and accordingly I would allow this appeal 
with costs fifteen gold-mohurs on the appeal 
as special Advocate’s costs. And we fix 
special costs in the Court below at ten gold 
mohurs daily after the first day. 
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Leach, J.—l agree that the learned trial 
Judge wrongly placed the burden of proof 
on the plaintiff. The only question at issue 
was whether the two lower stamps of the 
four appearing on the promissory note had 
been cancelled at the time of the execution 
of instrument. When the instrument was 
put in evidence it wasprima facie in order. 
The signature was not in dispute, and the 
only defect alleged was with regard to the 
_ line in ink drawn across the lower stamps. 
Unless it was proved that this line was 
made after the note had left the hands of the 
maker, the Court was bound to find for the 
plaintiff. The burden of proving the alleg- 
ed: defect was, therefore, on the defendant. 
The learned Advocate for the appellant 
frankly conceded that he was not in a posi- 
tion to challenge the evidence of the expert 
in handwriting with regard tothe different 
inks, Thatthe ink used for the cancellation 
of the stamp is different from the ink used 
by Saul E. Sofaer when he executed the 
promissory note is, therefore, not in dispute. 
I am nos impressed by any of the other oral 
testimony whether for or against the plain- 
tiff. It has, however, been shown that on 
occasion Saul] E. Sofser omitted to cancel 
stamps on promissory note executed by him, 
as eight such promissory notes were put in 
evidence. The position, therefore, in my 
opinion is this. The defendant has proved 
that a different ink was used for the cancel- 
lation of the two lower stamps from the ink 
used by Saul E. Sofaer when signing the 
document, and it has been shown that on 
occasions he omitted to run his pen through 
some of the stamps. Are these two factors 
sufficient to justify the Court in holding 
that the defendant has discharged the bur- 
den of proof placed upon him? I cannot 
regard them as sufficient. They do not 
prove.that.the stamps were cancelled after 


the instrument had passed out of the hands. 


of the maker and this must be proved to 
entitle the defendant to succeed. 

This being the only point involved in 
the appeal, I agree that the decision of the 
learned trial Judge should be set aside, 
and the suit decreed with costs in both 
Courts. I concur in the order of the learned 
Chief Justice with regard to the special 
costs. 


D. Appeal allowed. 
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December 22, 1936 
Davis, J.C. AND Meumra, A. J.C. 
KISHNOMAL KIKOMAL AND OTHERS 
—APPBLLANTS 

vETSUS 

THAN WERDAS BALCHAND (a Frem) 

AND OTHERS—-RESPONDENTS 

Hindu Law—Joint family—Alienation—Mortgage 
by father—Son's liability—Antecedent debt--What 
is—Father, whether must mention in mortgage-deed 
that he was acting as manager. 

The managing member of a joint undivided 
estate cannot alienate or burden the estate gua-mana- 
ger except for purposes of necessity ; but if he be 
the father, and the other members, his sons, he 
may, by incurring debt, solong as itis not for an 
immoral purpose, lay the estate open to betaken in 
execution proceedings upon a decree for payment of 
that debt. Brij Narain v., Mangal Prasad (2), 
followed, Kandasami Goundanv. Kuppu Mooppan 
(1), distinguished. 

If a father who is & managing member purports 
to burdenthe estate with a mortgage, then unless 
that mortguge isto discharge an antecedent debt, it 
would not bind more than his own interest, An- 
tecedent debt means antecedent in fact as well as 
in time, that is to say, that the debt must be truly 
independent and not part of the transaction impeach- 
ed. Brij Narain v. Mangal Prasad (2), followed. 

The mere fact that the father does not mention in 
the mortgage-deed that he was acting as a manager 
of the joint family property and on behalf of the 
joint family members, does not mean that only his 
share in the joint family property is liable. 

8. O. A. against the judgment and decree, 
dated May 22, 1933, passed by the District 


Judge, Sukkur, 


i Mr. Srikishindas H. Lulla, for the Appel- 
ants. i 

Mr. Assudomal Rewachand, for the Res- 
pondents. 


ə Davis, J. C.—This is an appeal from a 
judgment of the learned. District Judge of 
Sukkur in which he dismissed an appeal 
against a judgment of the Subordinate 
Judge, Shikarpur, in which he decreed the 
plaintiffs’ suit upon a mortgage with costs 
and interest. : 

The plaintiffs are in this appeal the res- 
pondents, and the appellants are the sons 
of one Kikamal, and it is contended on their 
behalf that the mortgage-deed which their 
father admittedly executed and upon which 
the plaintiffs-respondents based their case 
is not binding upon them. 

Both the learned Judges held that the 
mortgage was binding on them, the learned 
trial Judge saying tbat underthe Hindu 
Law, the father has a right to mortgage 
the entire ancestral estate for antecedent 
debts, hence the shares of his sons are also 
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liable, while in bis judgment the learned 


Judge of the lower Appellate Court said : 

“As appellants remained joint with their father 
Kikomal, the latter had authority to mortgage the 
whole of the ancestral property including the shares 
of the appellants for antecedent debts, 7. e. for 
debts incurred before the mortgage.” 


Neither of the learned Judges referred 
in their judgments to any authority for 
this statement of the Hindu Law, which is 
in fact correct, and it is perhaps because of 
this that this appeal was admitted. 

Mr. Lulla who has done his best for the 
appellants referred us first to the case of 
Kandasami Goundan v. Kuppu Moopan (1), 
in support of his argument that the father 
when he mortgaged the joint ancestral 
land, mortgaged only his own share and 
not the share of his sons. But when we 
referred to that judgment we find that it is 
not an authority for the statement that 
when a father of a joint Hindu family mort- 
gages a joint family property, the mortgage 
does not bind the sons, because in that 
judgment Krishnan, J. said : 

“The lower Courts have found that the suit mort- 
gage was neither executed for an antecedent debt, 
nor for any necessary purpose binding on the 
sons, 

In this case, there is a defnite finding 
of the lower Courts that the mortgage was 
executed for the payment of antecedent 
debts, so that this case is not applicable, 

It appears tous that the case applicable 
is the case of Brij Narain v. Mangal Pra- 
sad (2;; and in the head-note to that 
case which is a judgment of their Lord- 
ships of the Privy Council, itis said : 

“The managing member ofa joint undivided estate 
cannot alienate or burden the estate gua manager 
except for purposes of necessity; but if he is the 
father, and the other members are his sons, he may, 
by incurring debt, so long as itis not for an immo- 


ral purpose, lay the estate open to be taken in execu-™ 


tion proceedings upon a decree for payment of that 
debt.” i 


It is also statedin the head-note that if 
a father whoisa managing member pur- 
ports to burden the estate with a mort- 
gage, then unless that mortgage is to dis- 
charge an antecedent debt, it would not 
bind more than his own interest. Antece- 
dent debt means antecedent in fact as well 
asin time, that is to say, that the debt 
must be truly independent and not part of 
the transaction impeached. 

(1) 43M 421; 55 Ind. Cas. 320; 38 M LJ 203; 11 L 
W 221; (1920) M W N 181; 27M L T 96; AIR 19 


9 
Mad, 479. 
(2) 46 A 95; 77 Ind. Cas. 689; 21 A L 


68: 19 L W 72: -LR4L10OQ& ALR 82; 
1924 P O 50; 33 M L T 457; 26Bom. L R 500; 1 
ý 107; 51 I A 129; 1 OW N48 (P 0). 
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Mr. Lulla, however, contends that in this 
particular case the father did not bind 
the joint family property on behalf of him- 
self and members of the family but only on 
behalf of himself. But he was at the time 
the father and managing member of the 
joint family, his sons, as both the Oourts 
have found, were joint with him, he ob- 
tained money not upon his own share of 
the joint family proparty, but upon the 
whole of ths joint family property, and the 
mere fact that he did not mention in 
the mortgage deed that he was acting as 
a manager of the joint family property and 
on behalf of the joint family members, 
does not appear to us to take this case 
out of the ruling of Brij Narain v. Man- 
gal Prasad (2). Itis tous clear that the 
father was aching in his capacity as a 
manager ofthe joint family property, that 
for antecedent debts properly incurred, he 
mortgaged that property ; therefore, the 
sons are liable. 

We think, therefore, the appeal fails and 
must be dismissed with costs. 


D, Appeal dismissed. 


RANGOON HIGH COURT i 
Civil Miscellaneous Appeals Nos. 49, 50 and 
53 of 1936 
January 7, 1937 
Mya BU AND MAORNEY, JJ. 
N. K. L. P. PALANIAPPA CHETTYAR— 
APPELLANT 


versus 
S. T. 8, P. SUBBIAH CHETTYAR 
AND OTdERS — RESPONDENTS 

Civil Procedure Code (Act V of 1903), s. 20—Suit 
basedon loan and promissory note incidentally men- 
tioned as collateral security—Debtor, if should seek 
his creditor—Suit, on non-payment—Proper place of 
suing. 

The suit was not a suit based upon the promissory 
note but the real basis of the suit was the loan in 
regard to which it was merely incidentally men- 
tioned that a promissory note was executed as colla 
teral security : 

Held, that to a transaction such as this, the Eng- 
lish doctrine that the debtor must seek his creditor 
for the purpose of making payment in discharge of 
the liability was applicable. The creditor had, 
therefore, the right of filing the suit in District with- 
in the territorial limita of which the cause of action 
accruing from non-payment arose, 


Ø. Mis. A. against an order of the District 
are Tharrawaddy, dated March 10, 
1936. 

Mr. Clark, for the Appellant. 

Messrs. Hay ifor No.1) and Doctor (for 
Nos. 2 and 3), for the Respondents, 
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Appeal No. 49 of 1936 

Mya Bu, J.—This appeal and Civil 
Miscellaneous Appeal Nos. 50 and 53 of 
1936 arise out of Civil Regular No. 1 of 
1934 of the District Court of Tharra- 
waddy. The appellant in this appeal is 
the plaintiff, while the appellants in the 
other two appeals are the defendants. Our 
task in these appeals is simplified by the 
fact that the order passed by the learned 
District Judge is not acceptable to any of 
the parties. It is an order directing the 
return of the plaint on the ground that 
the District Court of Tharrawaddy had 
no territorial jurisdiction to entertain the 
suit. It is common ground that the suit 
is one for recovery of money lent and 
advanced ‘and the cause of action relied 
on mainly is the loan. It is, however, 
alleged in the plaint that the loan having 
been made, a promissory note was executed 
as collateral security. According to the 
plaintiff, the loan was made to defend- 
ant No.1, who was the mamaging partner 
of the firm of which defendants Nos. 2 and 3 
were Partners. Defendants Nos. 2 and 3 
who were served with summons before de- 
fendant No. 1 denied the loan and there- 
fore denied their liability. Defendant No. 1 
was served with summons only some time 
afterwards and when he appeared before 
the Court he filed a written statement in 
which it was alleged inter alia that the 
promissory note was executed not at 
Othegon where the plaintiff's office was, 
in Tharrawaddy District, as alleged by 
the plaintiff, but at Rangoon. 

The pleadings in the case gave rise to 
several issues, namely: (1) Was the suit 
promissory note executed at Rangoon as 
alleged in written statement of defendant 
No. lor at Othegon in the Tharrawaddy 
District ? (2) Was defendant No.1 partner of 
the A.L. A. R. N. Firm at the time the pro- 
missory note in suit was executed or was 
he the agent of the said firm as alleged in 
the written statement of defendants Nos. 1, 
2and3? (3) Was the promissory note in 
suit for valuable consideration received 
from the plaintiff or was the same a 
fraudulent transaction between the plaint- 
iff and defendant No. 1 as alleged in the 
written statement of defendants Nos. 2 and 
3? (4) Had defendant No. 1 authority to 
borrow money on behalf of defendants 
Nos. 2 and 3 or on behalf of the A. L. R. A. N. 
Firm? Was such authority, if any, restrict- 
ed as alleged in the written statement of 
defendants Nos. 2 and 3? If so, had tho 
plaintif knowledge of the said restriction ? 


PALANIAPPS OUETTYAR V. SUBBIAH OHETTYAR (RANG) 


CO7 
(5) Are defendants Nos. 2 and 3 liable on 
the promissory note in suit personally ? (6) 
Is the suit as framed against the defend- 
ants individually maintainable? (7) Is 
tha Receiver a necessary party to the suit ? 
(8; Are defendan!s Nos. 2 and 3 estopped 
from denying that defendant No. 1 was 
such partner as alleged in para. 2 of plaint- 
iff's reply filed on April 25, 1935 ? (9) Had 
the Firm of A. L A. R. N. use of the money 
borrowed by defendant No. 1 as alleged in 
para. 4 of the plaintiff's reply filed on 
April 25, 1935? (10) To what relief, if 
any, is the plaintiff entitled and against 
which of the defendants? 

Upon these issues, there was evidence 
taken partly on commission and partly 
before the Court and the learned District 
Judge proceeded to give judgment not 
only upon the question of the place at 
which the promissory note was executed, 
but also touching the main issues relating 
to the merits of the case and coming to the 
conclusion that the suit was based on the 
promissory note and that the promissory 
note was executed in Rangoon and not at 
Othegon, held that the Court had no juris- 
diction and ordered that the plaint be 
returned to the plaintiff for presentation 
to the proper Court. It is against this 
order that this appeal has been filed. If 
the basis of the suit is in reality the pro- 
missory note, then it would be necessary 
for us to go into the question as to whe- 
ther the cause of action arose at Rangoon, 
Othegon or Bassein where the defendants 
were alleged to reside and carry on busi- 
ness. But keeping in view the fundamen- 
tal principle that the nature of the suit is 
io be gathered from the averments in the 
plaint and upon a perusal of the plaint, 
we find that, as it is common ground 
among the parties to these three appea!s, the 
suit is not a suit based upon the promis- 
sory note but that the real basis cf the 
suit is the loan in regard to which it was 
merely incidentally mentioned that a pro- 
missory note was executed as collateral] 
security. To a transaction such as this, 
the English doctrine that the debtor must 
seek his creditor for the purpose of making 
payment in discharge of the liability is 
applicable. The plaintiff had, therefore, 
the right of Gling the suit in Tharrawaddy 
District within the territorial limits of 
which the cause of action accruing fron, 
non-payment arose. 

As regards these propositions, there has 
not been any dispute among the learned 
Advocates appearing before us in these 
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three appeals, What is prayed for by the 
appellant in these cases is that the order 
directing the return of the plaint having 
been passed on this erroneous finding as 
regards the place where the cause of 
action arose should be set aside and the 
case remanded to the District Court of 
Thatrawaddy for a due decision upon the 
merits. In the other appeals, the prayer 
is that the learned District Judge having 
fully tried’ the case and considered its 
merits and having come to certain findings 
favourable to the defendants which would 
be sufficient for the dismissal of the suit, 
this Court shonld remand the case with 
a direction to the District Court to draw 
up a decree in accordance with the judg- 
ment. In our view it will be premature either 
to pass a decree or to give a direction 
such as the one desired by the defend- 
ants. The matter that is before usin these 
appeals is. an order which merely direct- 
ed the return of the plaint. Although 
inthe judgment in support of that order 
the learned District Judge went into the 
merits of the case not quite necessary for 
the: purpose of deciding the question of 
jurisdiction, it will not be reascnable to 
treat this judgment as a judgment giving 
his reasons for a decision in support of a 
decree either allowing or dismissing the 
suit. Therefore we do not consider that 
it will be right and proper either to draw 
up a decree in accordance with the find- 
ings expressed in the judgment of the Dis- 
trict Court or to direct the District Court 
to draw up a decree in accordance with 
these findings, without further considering 
the merits of the case. For all these rea- 
sons, we allow the appeal and setting 
aside the order under appeal direct that 
the case be sent back to the District 
Oourt of Tharrawaddy for a re-considera- 
tion of the merits upon the materials 
before it after further hearing all the 
Counsel in the case and for disposal of the 
suit according to law. In making the 
order for costs of the suit, the trial Oourt 
will take into account the costs of the 
proceedings prior to this appeal and also 
of the further hearing which will take 
place hereafter. No order as to the costs 
of this appeal. 

(For the reasons given in the above 
judgment in Civil Miscellaneous Appeal 
No. 49 of 1936, Appeals Nos. 50 and 53 of 
1936 were dismissed no order as to costs). 


D. Case remanded. 
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NAGPUR HIGH COURT 
Civil Miscellaneous Appeal No. 32 of 1934 
April 7, 1937 
NIYOGI AND PoLLOOK, JJ. 
KIKABHAI AND ANoTsER— 
APPELLANTE 
VETSUS 
Musammat SAF IA—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XLI, 
rm. 11, O. IX, r. 13, 8. 24—Ex parte decree—Appli- 
cation to set it aside under O. IX,r. 13—Meantime 
appeal against ex parte decree—Appeal dismissed 
under O. XLI, r. 11—Court passing decree, if can 
entertain application under O. IX, r. 13—Proper pro- 
cedure laid down. 

The ex parte decree passed by the lower Court 
ceases to exist the moment the Court of the High 
Court dismisses the appeal therefrom under yr. Il 
of O. XLI, Civil Procedure Code. The lower Court 
consequently has no jurisdiction to deal with the 
application made under O. IX, r. 13, before the appeal 
was filed, for setting it aside. 

[Oase-law reviewed.] 

The appropriate course which a party ought to 
take in such acase as this, is to request the Appel- 
late Court to keep the appeal pending until the dis- 
posal of the application under O. IX, r, 13, Civil 
Procedure Code, or to apply to the Appellate Court 
immediately after the dismissal of his appeal to 
withdraw theapplication to itself under s. 24 (1) 
(b), Civil Procedure Code. That Court may after so 
withdrawing it re-transfer the same under sub-s. 6 
(iii) to the Court from which it was withdrawn if it 
does not itself wish to tryor dispose of it ‘under 
sub-s, (1) (b). 

O. Mis. A. from an order of the Court of 
the Sub-Judge, First Class, Nagpur, dated 
March 5, 1934, in O. 8. No. 27 of 1932. 


Mr. M. D. Khandekar, for the Appel- 
Jants. 

Mr. R. N. Padhaye, for the Respond: 
ent. 

Judgment.—iIn Civil Suit No, 27 of 
1932, the Court of Sub-Judge, First 
Class, Nagpur, passed an ex parte 
decree against the defendants on January 
30, 1933. The defendants made two applica- 
tions, one on April 19, 1933, and another 
on April 28, 1933, under O. IX, r. 13, Oivil 
Procedure Code, for setting aside the 
ex parte decree. At the same time they 
preferred an appeal (First Appeal No, 62 of 
1933) tothe Court ofthe Judicial Commis- 
sioner against the ex parte decree. The 
appeal was dismissed on November 6, 1933, 
under O. XLI, r. 1], Civil Procedure Code. 
On March 5, 1934, the Court of Sub- Judge, 
First Class, Nagpur, dismissed the defend- 
ants’ applications which had been pending 
before it, on the ground thatthe ex parte 
decree after it was confirmed by the 
Court of Judicial Oommissioner became 
extinct. The defendants have appealed 
from that order. 


k 
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On behalf of the appellants it is con- 
tended that the order of the Court of the 
Judicial Commissioner dismissing their 
appeal under O. XLI, r. 11, Civil Procedure 
Code, did not result in vacating the ex parte 
decree of the original Court, which had 
the power to set aside the decree, and 
alternatively. 

the original Court had no juris- 
diction to set aside the ea parte decree 
for the reason that it was confirmed by 
the Gourt of the Judicial Commissioner, 
it ought to have returned the applications 
for presentation to the High Court. 

The first contention involves the question 

“What is the effect of the order dis- 
missing an appeal under O. XLI, r- 1l, 
Civil Procedure Gode, on the decree 
appealed from?” Does it vacate the original 
Court's decree or leave it intact? 


This question has arisen in connection . 


with amendment of dscrees. In Uma 
Sundari Devi v. Bindu. Basini Chowdhrant 
(1), Munisami Naidu v. Munisami Reddi 
(2), Asma Bibi v. Ahmad Husain (3), it 
was held that it is the Appellate Court 
alone that can amend the decree. On the 
other hand, in Bapu v. Vajir (4), and Batuk 
Prasad Singh v. Ambica Prasad Singh 
(5), it was held thatit is the Court of 
first instance that can amend the decree, 
the reason given being that a dismissal 
. under O. XLI, r. 11, Oivil Procedure Code, 


-' leaves the lower Court's decree untouched. 


The view taken in Bapu v. Vajir (4), was 
followed in Batuk Prasad Singh v. Ambica 
Prasad Singh (5), but was dissented from 
in Asma Bibi v. Ahmad Husain (3), The 
view in Bapu v. Vajir (4), was founded 
on the reason that dismissal of an appeal 
under s. 551 of the Civil Procedure Code, 
1882 (corsesponding to O. XLI, r. 11, Civil 
Procedure Code, 1908) simply meant refusal 
to entertain the appeal and left the decree 
of the lower Court intact, neither confirmed 
nor varied nor reversed. It was, however, 
conceded that the order dismissing the 
appeal was a decree and appealable as 
such. 

That naturally led to the question whe- 
ther or not it was obligatory on the 
Appellate Court dismissing the appeal 
under O. XLI, r. 11, Civil Procedure Ccde, 
1908, to write a judgment. In Tanaji Dagde 


(1) 24 O 759. 

(2) 22 M 293, 

(3) 30 A 290, 

(4) 21 B 548. 

(5) 11 Pat. 409; 138 Ind. Cas. 903; A I R 1932 Pat, 
238; Ind. Rul. (1932) Pat. 193; 13 P L T 484. 
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v. Shankar Sakharam (6), it was held 
that it was not obligatory, but the case 
was overruled in Hanmant v, Annaji 
Hanmant (7), in view of that High Court's 
circular which required the Appellate 
Court, while dismissing an appeal sum- 
marily, to write a judgment and draw up 
a formal decree. A different view was 
taken in Samin Hasan v. Piran (8), and 
Gawarja Bai v. Hari Ram (9), but in 
[haram Das v. Shankar Ahir (10), and 
Durga Thathera v. Narain Thathera (11), 
Hari Dasi Devi v. Gadadar Roy (12), 
Surendra Nath Some v. Raghunath Datt 
(13), and Ma Saw v. Ma Buin Byw (14), 
it was held that the Appellate Court dis- 


‘Inissing an appeal underr. 11 was bound 


to write a judgment in terms of r.31 of 
O. XLI, Civil Procedure Code. This, as 
pointed out in Durga Thather v. Narain 
Thathera (11), applies to an Appellate 
Court subordinate to the High Court 
obviously because the aggrieved party has 
a further remedy by way of appeal or 
Whether a 
formal judgment in terms of r. 31 is 
necessary or not, is not material for the 
purpose of this appeal but the desirability 
of writing a judgment as- laid down in 
the above-mentioned cases clearly goes to 
establish that the effect of the order dis- 
missing an appeal under r, 11 ist») bring 
a new decree into existence. If that is 
the result, the question naturally arises 
whether the original Court's decree will 
also subsist. Obviously there cannot be 
two decrees in the same suit and inferior 
Court's decree cannot override that of the 
superior Court. 

It must, therefore, follow by necessary 
implication that the original Court's decree 
merges in the Appellate Oourt’s decree 
and ceases to exist. 

This was the conclusion reached in 
Mathura Prasad v. Ram Charan Lal (15), 


(6) 86 B 116; 12 Ind. Cas. 564; 13 Bom. L R 1002, 
(7) 37 B 610; 20 Ind. Oas. 966; 15 Bom. LR 765. 
(8) 30 A 319; AW N 1903, 115;5 A L J 300 
(9) 25N LR 55; 115 Ind. Oas. 168; AIR 1929 
Nag. 68; Ind. Rul, (1929) Nag. 104. 
aoe 53 A 528; 132 Ind. Oas. 200; A I R 1931 Nag. 
5 


(11) 54 A 220; 186 Ind. Oas. 274; (1931) 24 L J 
875; AI R 1931 All. 597; Ind. Rul. (1932) All, 162 


(F B). 
ay AI R1926 Cal. 992; 96 Ind, Oas, 136; 43 0O L 
J 499. 
aa A C W N 501; 76 Ind. Cas, 1052; AIR 1923 
al. 558. 
(14) 4 R 86; 95 Ind. Oas. 881; 5 Bur. L J 60; AIR 


1926 Rang. 129, 
(15) 37 A 208; 28 Ind, Oas. 261; 13 A L J 283, 


610 


Wasudeo v. Chinba (16), Ajodhya Kuar 
v. Durga Prasad (17), and Girahari Lal 
v. Deputy Commissioner, Gonda (18), 
and following that conclusion it was ruled 
that the original Court which passed the 
ex parte decree has no jurisdiction to set 
it aside. This rule will indeed not apply 
in cases where the Appellate Court simply 
dismisses the. appeal for default as in 
Abdul Majid v. Jawahir Lal (19), and 
Kalimuddin Ahammad v. Esahakuddin 
(20), manifestly because the Appellate Court 
does not deal with the merits of the case. 

The rule which is deducible from the 
Various decisions referred to above is that 
when an Appellate Court judicially considers 
the grounds impeaching the correctness of 
the decree under appeal and dismisses 
the appeal by an order which so far as 
that Court is concerned is conclusive, that 
dismissal of the appeal supersedes the 
subordinate Court’s decree. The view taken 
by Macnair, J. C., in Sheolal v. Mohammad 
Ismail (21), that an order of dismissal 
passed under r. 11 of O. XLI, must be 
considered an order deciding that the 
grounds of appeal are not valid and not 
an order adopting or confirming the decision 
appealed from is, with due respect, not 
free from doubt as to its soundness. On 
the learned Judge’s view an appellant 
whose appeal is dismissed under r. ll by 
the District Judge will either not be entitled 
to appeal from the District Judge’s order 
or be entitled to appeal directly from the 
original Court's decree. The learned Judge 
himself, however, concedes at page 113* 
“that an order under r. 11 should be a 
reasoned orderif an appeal lies from it.” 
If so, that order must be treated as a 
decree and so treated it must result in 
vacating the decree appealed from. 

It is true that the wording ofr. 11 and 
r. 32 of O. XLI, Civil Procedure Code, appar- 
ently lends countenance to the view 
taken in Bapu v. Vajia (4), Batuk Prasad 
Singh v. Ambica Prasad Singh (5), and 


Sheolal v. Mohammad Ismail (21). The 

(16)8 N L R 51; 15 Ind. Oas. 565. 

(17) A L R1923 Pat. 331; 71 Ind. Cas, 383;4 PL T 
115; (1923) Pat. 145. 

(18) 4 Luck. 201; 114 Ind. Cas. 319; 5O W N 1037; 
A 1R 1929 Oudh 35. 

(19) 36 A 350; 23 Ind, Cas. 649; 12 A L J 624; 16 
Bom. LR 395; 18 CW N 963; 190 LJ 626;27 M 
L J17; (1914) M W N 485; 16 MLT44;1L W 
483; A IR 1914 P C66 (PO), 

(20) 51 O 715; 83 Ind. Cas, 220; 39,0 LJ 399; 28 
O W N 795; A 1R1924 Cal. 8380. 

(l) A I R1933 Nag. 117; 142 Ind, Cas. 148; Ind. 
Rul, (1933) Nag. 91. 


“Page of A, 1. R. 1933 Nag.—[Hd.] 
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words “may dismiss the appeal’ occur in 
r. ll and r. 32 says: “the judgment may 
be for confirming, varying or reversing 
the decree from which the appeal is pre- 
ferred.” It is, however, transparent that 
the legal implication of dismissing an 
appeal is the confirmation of the decree 
appealed from. In the cases cited ahove 
itis conceded that the legal effect of dis- 
missal is confirmation of the lower Court's 
decree. The attribution of that legal effect 
to the order of dismissal passed under 
r. 11 is inevitable in view of the incon- 
testable right of the aggrieved party to prefer 
an appeal from it. The word “dismissal” in 
r. 11 and the word ‘‘confirming” in r. 32 mark 
different stages of the proceeding in appeal 
but in substance their meaning 18 identical. 
There can be no dismissal of an appeal 
without confirming the lower Oourt’s 
decree any more or less than there can be 
confirmation of ihe lower Court's decree 
without dismissal of the appeal. On 
necessarily involves the other and conse- 
quently they, in point of law, cannot be 
differentiated. 

The conclusion is, for the foregoing 
reasons, inevitable that the ex parte decree 
passed by the lower Court ceased to exist 
the moment the Court of the Judicial Com- 
missioner dismissed the appeal under r. 11 
of O. XLI. The lower Court was cons 
sequently right in holding that it had no 
jurisdiction to deal with the application 
made for setting it aside. 

The next question is whether it ought to 
have returned the application for pre- 
sentation to the High Court. Wedo not 
think the lower Court was bound to return “ 
the application as that Court had juris- 
diction at the time when it had been filed. 
In any event the appellant cannot attack 
the lower Court’s order on a ground which 
he failed to take in the lower Court. It is 
a moot question what would have happened 
had he asked the lower Court to return 
it. Reliance is placed on Wasudeo v. 
Chinba (16), and it is urged that this Court 
itself should deal with the applications. 
In that case the application for setting 
aside the ex parte decree was withdrawn 
to the Judicial Oommissioner’s Court as 
that application was then pending in ihe 
lower Court. It was withdrawn under s. 24, 
sub-s. 1 (b) Civil Procedure Code, but 
that section has no application to a proceed- 
ing which has terminated. Since, as we 
have held that the proceeding was terminat- 
ed rightly, it cannot now be restcred to 
the lower Court’s file toenables. 24, Civil 
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Procedure Gode to operate. This was 
precisely the situation which arose in 
Mathura Prasad v. Ram Charan Lal (15), 
and the learned Judges who dealt with 
that case disposed of it with the remark: 
“As matters now stand nothing can be 
done; the appeal must be dismissed.” 
This appeal must, of necessity, meet the 
Same fate. 

The appropriate course which a party 
ought to take in such a case as this, is to 
request the Appellate Court to keep the 
appeal pending until the disposal of the 
application under O. IX, r. 13, Civil Pro- 
cedure Code, or to apply to the Appellate 
Court immediately after the dismissal of 
his appeal to withdraw the application to 
itself urider s. 24 (1) (b), Civil Procedure 
Code. That Court may after so withdraw- 
ing it re-transfer the same under sub-s. 6 
(444) to the Court from which it was with- 
drawn if it does not itself wish to try 
or dispose of it under sub-s. (b) (1). 

The appeal is dismissed with costs. 
Counsel's fee Rs. 50. 

D. Appeal dismissed. 





ALLAHABAD HIGH COURT. 

First Civil Appeal No. 120 of 1934 
Niamat ULLAH AND ALLSOP, Jd. 
August 11, 1937 
Musammat WAZIRAN—PLAINTIFR— 
APPELLANT 
VETSUS 
Musammat RASHIDAN AND ANOTHER — 
DEFANDANTS —RESPONDENTS 

Pleadings—Inconsistent plea—Plaintiff, if bound 
by allegations in ploint—Partition suit—Plaintiff 
` filing list of ornaments with their weights and values 
Commissioner coming to different conclusion 
regarding weights and values—Plaintiff, if can con- 
tend, that Commissioner was right. 

Though as a general proposition of law, the 
plaintiffs are bound by their pleadings and they 
should not be allowed to contradict the facts stated 
by them in their pleadings, yet where in a suit for 
partition, the plaintiff adds to his plaint alist of 
ornaments, incidentally mentioning therein their 
weight and value, which he desires to be included 
in the properties to be partitioned but the Commis- 
sioner appointed for the purpose comes, after elabo- 
rate proceedings to a different conclusion, the plaint- 
. iff can subsequently contend that Commissioner was 

correct in his conclusions, since the weights and 
value given by him cannot be said to be conclusive 
and irrebuttable. 

F.C. A. from a decision of the Sessions 
pase Sub-Judge, Cawnpore, dated October 4, 

Messrs. Hyder Mehdi and Zafar Mehdi, 
for the Appellant. 

Messrs, A. M. Khwaja 
afri, for the Respondents. 
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Judgment.—This is an appeal from the 
final decree passed by the learned Subordi- 
nate Judge of Cawnpore in a suit for parti- 
tion of movable and immovable property 
left by one Mohammad Yusuf. The plaintiffs 
are his mother, Musammat Waziran, and his 
children by his first wife, Mariam. The 
defendants to the action were Musammat 
Rashidan, the second wife of Mohammad 
Yusuf, and Tufail Ahmad, a son of Moham- 
mad Yusuf by her. The present appeal is 
confined to two points only. The decree of 
the lower Court has been submitted to by 
the parties in all other respects. A number 
of ornaments were detailed in list C annexed 
to the plaint, and it was alleged by the 
plaintiffs that these ornaments were the 
property of Musammat Mariam, the first 
wife of Mohammad Yusuf, and that they 
had been taken possession of by Musammat 
Rashidan. The plaintiffs’ case was that in 
making a division of the property in dispute 
the value of theirshare of these ornaments 
should be allotted to them. The weight and 
the value of each ornament was mentioned 
in list O. The defence on this part of the 
case was a denial of the plaintiffs’ claim'in 
toto. No positive case appears to have been 
set up in defence. After a preliminary 
decree was passed, a Oommissioner was 
appointed to divide the entire property. 
The Commissioner took elaborate proceed- 
ings to ascertain the value of certain pro- 
perties including the ornaments. He also 
took evidence in support of the plaintiffs’ 
allegation that the ornaments entered in 
list C had been taken possession of by 
Musammat Rashidan. He recorded a finding 
that the plaintiffs’ allegation was untrue 
and that the ornaments mentioned in litst 
C had been sold by Musammat Waziran 
herself. Having recorded that finding, he 
assumed that the ornaments in question 
were the property of Mohammad Yusuf and 
as such divisible among his heirs. The 
Commissioner did not accept the weight and 
the value of the ornaments given in list O 
and found, on the evidence before him, that 
the weight was 46 tolas, 2 mashas and 
6 rattis. (There is a clerical error in the 
Commissioner’s report in which we find the 
weight 56.2.6). He was able to ascertain 
that the ornaments had been sold by Musam- 
mat Waziran to one Sidheshwar, whose 
evidence showed that the same had been 
sold to him for Rs. 1,107-11-9. Accordingly 
he declared this sum to be divisible among 
the heirs, alloting one-third thereof to the 
defendants and debiting the whole of that 
amount to the plaintifis. On objection being 
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taken to this part of the Commissioner's re- 
port before the lewer Court, the latter held 
that the weight andthe value of the orna- 
ments mentioned in list C should be accept- 
ed. Accordingly the report of the Commis- 
sioner was mecdified to that extent. In the 
present appeal by the plaintiffs, it is con- 
tended that there was no justification for 
the lower Court to reject the conclusion 
arrived at by the Commissioner. 

We find that the Commissioner held, on 
the statements of certain witnesses examin- 
ed by him, that a hansli and certain 
bangles were holiow and that their weight 
and Value were not correctly mentioned in 
list C. He expressed the opinion that the 
plaintifis exaggerated the value of the orna- 
ments, because they falsely alleged that 
Musammat Rashidan had taken possession 
of them. Sidheshwayr’s evidence satisfied the 
Commissioner that the value of the 
ornaments was Rs. .1,107-11-9. We may 
mention in passing that a few months 
before the institution of the suit Musammat 
Waziran had stated in certain guardiansnip 
proceedings that the value of the ornaments 
was Rs. 1,107-11-9, which is identical with 
the figure given by Sidheshwar. The learn- 
ed Subordinate Judge did not consider the 
ground on which the Oommissioner’s finding 
was based, namely that the hansli and the 
bangles were hollow. We think that the rea- 
sons given by the Commissioner for his find- 
ing that the value of the ornaments was 
Rs. 1,107-11-9 are convincing. The learned 
Subordinate Judge has pinned down the 
plaintiffs to what 1s stated in list C, and did 
not consider the evidence on which the Come 
missioner based his conclusion. The learned 
Advocate tor the defendant-respondents stre- 
nuously argued before usthat the plaintifis 
are bound by their pleadings and that they 
should not be allowed to contradict the facts 
stated by them in their pleadings. As a 
general proposition of law it is correct. In 
the peculiar circumstances of this case, the 
plaintifis’ allegations in the pleadings cannot 
be considered to have been departed from 
by the Commissioner. Incidental mention 
of the weight and value of the ornaments in 
list C cannot be considered to be conclusive 
or irrebuttable. The Oommissioner had 
before him evidence which could not be 
disbelieved, and he was entitled to base his 
conclusion on such evidence. On the whole, 
we think that the value of the ornaments in 
question was no more than Rs. 1,107-11-9, 
as held by the Commissioner. 

Another question in controveroy in this 
appeal is whether the amount of rent, which 
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Musammat Waziran admittedly collected on 
behalf of all the heirs, was Rs. 1,560, as 
found by the Commissioner, or Rs. 2,667, 
which is the gross amount as alleged by the 
defendants. ‘he rent was collected by one 
Abdur Rahim on behalf of Musammat 
Waziran. No accounts of collection were 
produced. The Commissioner accepted the 
eVidence of Abdur Rahim in holding that 
out of the gross rental of Rs. 2,667 he was 
able to collect only Rs. 1,560 during the 
relevant period. The lower Court has not 
considered Abdur Rahim’s evidence to be 
suimviently reliable to warrant the conclusion 
that only Rs. 1,560 could be collected. We are 
unable to say that the learned Judge was in 
error in arriving at that finding. We may 
however point out that some expenses must 
have been incurred by Musammat Waziran 
in collecting the rent and otherwise manag- 
ing the property. Abdur Rahim has stated 
that he was in receipt of a salary of hs. 10 
a month. We think it reasonable to allow 
costs of collection to that extent. According- 
ly the amount which Musammat Waziran 
should be deemed to have collected is 
Rs. 2,667 minus Rs. 210, which represents 
the salaryof Abdur Rahim for 21 months 
for which the income has to be ascertained. 

A subsidiary question has been raised in © 
the memorandum of appeal tothe effect that 
the share of the defendants is 55-168 and 
that in making calculationsthe lower Court 
considered it to.be one-third. Itis said that 
55-168 is not equal to one-third. As a pure- 
ly arithmetical proposition, this argument 
may becorrect; but the Subordinate Judge 
has accepted a more convenient fraction for 
the purpose of calculation which makes no 
appreciable difference in the amount to be 
allowed tothe defendants. We do not 
think that the decision of the lower Court 
requires any correction in this respect. 

‘he result of our findings is that the 
lower Court’s decree is so far modified that 
the defendants will be allowed one-third 
of Rs. 1,107-11-9 instead of Rs. 2,106, as 
held by the lower Court. The rents de- 
creed to the defendants will be one-third of 
Rs. 2,457 instead of Rs. 2,667, as allowed 
by the lower Court. In other respects the 
decree of the lower Court shall stand. In 
all the circumstances of this case we direct 
the parties to bear their own costs of this 
appeal, 

D, Decree modified. 
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RANGOON HIGH COURT 
First Civil Appeal No. 71 of 1936 
February 19, 1937 
Mya Bu AND MAOKNEY, Jd. 

M. R. M. FIRM—ÅPPELLANT 
versus 


MA E NYO AND OTHERS— RESPONDENTS. 

Registration Act (XVI of 1908), ss. 32, 33 (1), (a)— 
Provisions must be complied with—Power-of-attorney 
—Ezrzecution of, in executant’s office and nest day 
affixing signature before Registrar at time of re- 
gistration —Register of authenticated powers show- 
ing it was executed on one date and registered on 
next date-Difference in date, whether sufficient to 
overthrow inference from certificate of Registrar as 
to execution of power before him—Presumption 
under s. 114, illus. (e), Evidence Act (I of 1872) 
—Aguain signing it before Registrar, whether amounts 
to twice registration—Transfer of Property Act (IV 
of 1882), s. 3~Attestation—Aitesting witness, whe- 
ther should signhis name—Mere mark, if suficient 
—Wife refusing to attest mortgage-deed as executant 
but signing it as witness—Mortgagee, if can contend 
in face of this evidence, that she signed it as execut- 
ant. 

The provisions of ss, 32 and 33, Registration Act, 
must be precisely complied with. [p. 614, col. 2.} 

A person may execute a document and sub. 
sequently {not being satisfied with his signature 
might execute itagain. It is impossible to contend 
with justice that such an act would invalidate the 
document. The more reasonable view is that the 
first signature was not a proper execution and it 
is surely always open to an.executant before an 
use whatsoever has been made of the document an 
within afew hours of his first signature to sign it 
again inasmuch as it appeared that he had not 
really executed it in accordance with his intention 
on the previous occasion. [p 615, col. 2.] 

An agent of a firm executed a special power-of- 
attorney in the premises of thefirm in favour of an- 
other, and put his signature in his office and then 
on the nex} day again signed it before the Sub- 
Registrar atthe time of its presentation for regis- 
tration, The register of authenticated powers-of- 
atterney showed that it was executed onone date 
and authenticated on the next date. The power in- 
cluded other clauses also, not requiring registration. 
Such agent presented a mortgage-deed on behalf 
of the firm. The deed bore a certificate of the 
Registering Officer thatit was presented by such 
agent under his duly authenticated power : 

Held, that the difference in dates of execution 
and authentication which appeared in the register 
for authenticated powers was not sufficient to over- 
throw the inference to be drawn from the existence 
of the certificate. It must be presumed under s. 114, 
illus, (©, Evidence Act, until the contrary was prov- 
éd, that things required to be done officially have been 
done in accordance with law. The power-of-attorney, 
therefore, must be regarded as validly executed and 
authenticated. Thus there being proper presenta- 
tion of the mortgage-deed for registration, the mort- 
gage-deed was validly registered: [p. 615, col. 1.] 

Held, also, that the agent executing the power 
being well-acquainted with the requirements of the 
law in regard to powers-of-attorney authorizing 
agents to present documents on behalf of their prin- 
ciples for registration, his signing of the power in 
his office must have been with the intention of 
executing it before the Sub-Registrar. His signing 
in the office of the firm in the presence of witnesses 
may have been done for the sake of safety and 
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identification of the power and also because the 
power included other clauses conferring agency 
which did not require to be authenticated before a 
Registrar. By executing the power in the presence 
of the Sub-Registrar, he did not execute it twice 
over, but rather must be deemed to have completed 
the execution. His purpose could be carried out 
only ifhe executed the power in the presence of 
the Registrar and, therefore, as the appending of 
his signature in the office of his firm was not a 
carrying oul of that intention, ib cannot be held 
that he did in fact execute the document in his 
office. The power was, therefore, properly executed 
within the meaning of s. 33 (1) (a), Registration 
Act. [p. 615, col. 2.} 

There is no provision of law requiring that the 
attesting witness should sign his mame on the 
document. It isenough ifhe makes his mark on 
it. It is also not necessary that this mark should be 
attested by some body. Alapatt Nagammav. Ala- 
pati Venkataramayya (2%, relied on, [p, 616, col. 1.] 

Held, that in the face of evidence that the wife 
of the mortgagor refused to sign the mortgage- 
deed as executant but signed it as attesting witness, 
the mortgagee could not contendin a suit on the 
mortgage that she signed thedeed as an executant. 
Sarkar Barnard & Co, v. Alik Manjary Kouri (4), 
distinguished. [p. 616, col. 2; p. 617, col. 1.] 


F. C. A. from the decree of the District 
Court, Toungoo, dated April 25, 1936. 


Mr. Hay, for the Appellant. 

Mr. P. B. Sen, for Respondents Nos. 1 
to 4. 

Mr. Clark, for Respondent No. 5. 

Mackney, J.—The plaintiff-appellant M. 
R. M. Firm in Civil Regular Suit No. 1 
of 1935 in the District Oourt of Toungoo 
sued the defendants-respondents for re- 
covery of a sum of money due on a 
mortgage deed executed by Maung Tun Si, 
deceased and by Maung Tun Si on behalf 
of his minor daughter Ma Shwe Tin 
(defendant-respondent No. 2) on March 17, 
1923. Ko i&oGi was struck off from the 
suit at an early stage and we are not 
now concerned with him. Respondent No. 5, 
G. R. V.C. T. Firm, and respondent No. 6, 
Dr. Po Ti Lone, were impleaded because 
they had purchased portions of the prop- 
erty morigaged and had an equity of 
redemption in respect thereof. Respondent 
No. l, Ma E Nyo, is the widow of Maung 
Tun Si, and the respondents Ma Shwe Tin, 
Ma Si and Ma Mya Tin are their minor 
daughters. Ma E Nyo is insane and one 
Ma E has been appointed her guardian 
and the guardian of the minors for the 
purpose of the suit. The first four respon- 
denis were sued as legal representatives of 
Maung Tun Si. Mal Nyo was impleaded 
also as being personally liable inasmuch as 
she consented to her interests in the mort- 
gaged property being mortgaged. It was 
originally sought also to include Ma Shwe 
Tin’s personal interests in the property, 
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but this claim is now abandoned. It was 
pleaded in defence that (1) the mortgage 
had not been validly executed ; (2) the 
amount said to be due thereon had been 
fully paid up ; (3) Ma E Nyo’s own interest 
in the mortgaged property was not bound 
by the mortgage, and (4) (on behalf of Po Ti 
Lone), Po Li Lone had no knowledge of 
the existence of any prior mortgage when 
he purchased the property, of which he is 
now in possessicn. In this appeal there 
has been no active contest on behalf of 
Dr. Po Ti Lone and it is clear that if the 
plaintiff-appellant is entitled to a mortgage 
decree, his interest must be subject to the 
decree. 

The learned trial Judge found that the 
defendants had failed to prove re-payment 
of the loan or that a lesser amount than 
that claimed was due. He remarks that 
there is. not a tittle of evidence to show 
that the debt has been discharged and no 
attempt was ever made by the defendants 
to prove the re-payment of the loan. With 
this finding we must agree. It is not 
seriously contested before us, although 
some atiempt was made to argue, it is 
Very suspicious that on certain occasions 
when they might have been expected to 
mention the existence of a mortgage, the 
M.R.M. Firm failed to do so. There is, 
however, no substance in the argument. It 
is clear from the evidence, both docu- 
mentary and oral, on the record that the 
existence of the debt was never at any 
time denied ; nor could it be seriously con- 
tended that the plaintiff firm had at any 
time done anything which would operate 
as an éstoppel of their claim. As regards 
the interest of May E Nyo, the learned 
Judge found that Ma E No did not attest 
the mortgage deed and that the cros-mark 
purporting to have been made by her was 
made by some other person in her absence. 
He further held that even had she attested 
the deed, that by itself would not estop 
her from denying anything save that she 
had witnessed the execution of the deed. The 
learned Judge further held that the mort- 
gage deed itself was not a valid document 
because it had not been presented for 
registration by a person duly authorized to 
do so. The document was presented by 
one Suppaya Pillay who had been granted 
a power of-attorney by Raman Chettyar 
who was himself a duly authorized agent 
of the M.R.M. Firm. The power granted 
to Suppaya Pillay appears to have been 
both a general power and also a special 
power authorizing him to present documents 
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for registration. Under s. 32 (e) read 
with s. 33 (1) (a), Registration Act, such 
special power must be executed before and 
authenticated by the Registrar or Sub- 
Registrar within whose district or sub- 
district the principal resides. The learned | 
trial Judge held that the power- of-attorney 
granted to Suppaya Pillay was not execut- 
ed before the Sub-Registrar,: although it 
purported to have been authenticated by 
him. As, therefore, the mandatory provi- 
sions of the Registration Act in this. respect 
had not been complied with, he held that 
the mortgage document had not been validly 
registered and, therefore, was not valid. 
Accordingly the suit was dismissed with 
costs. The plaintiff M. R. M. Firm has 
now appealed against this decision. 

There appears to be no doubt that 
Suppaya Pillay’s power of-attorney was 
signed by Raman Chettyar in the premises 
of the M.R.M. Firm at Pyu. The docu- 
ment itself is not forthcoming as it has 
been lost. We have been asked to consi- 
der it as a very supicious circumstance 
that the document has not been produced, 
but we understand that Suppaya Pillay 
was appointed as a sub-agent only for six 
months and we consider it not improbable 
that the document may have been mislaid, 
so that the appellant firm is bona fide 
unable to produce it now. After Raman 
Chettyar had signed the power-of-attorney 
it was taken to the Registration Office for 
authentication. The register, Ex. D-D, for 
authenticated powers-of-attorney kept by 
the Sub-Registrar of Pyu, shows in the- 
column headed “date of execution” the 
date May 1, 1922, and in the column headed 
“date of authentication” appears the date 
May 2, 1922. It is argued that this is 
sufficient to show that the document was 
not executed before the Sub-Registrar as 
is required by law. Many weighty 
authorities have been cited before.us to 
show that the provisions of ss. - 32 and 33, 
Registration Act, must be precisely com- 
plied with. ‘This is a well-established rule. 
and has been affirmed by this Court in 
U Aung Din v. Maung Aung Myint (1). 
No doubt if the contention of the respon- 
dents were correct the mortgage deed which 
purported to have been registered under 
this power of-attorney must be held -not 
to have been validly registered. The 
mortgage deed itself bears the certificate 
of the Officer Registering it that it was 
presented by Suppaya Pillay, attorney for 

(1) 11 R 207; 147 Ind. Cas, 287, A IR 1933 Rang, 
194; 6 R Rang. 157, l 
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M. R. M. Raman Chettyar under power 
No. 25 for 1922 duly authenticated by the 
Sub-Registrar of Pyu. Tt must be presumed 
until the contrary is proved, that things 
Tequired to bedone officially have been 
done in accordance with law: Section 114, 
Illus. (e), Evidence Act. The officer who 
registered the mortgage deed himself, 
therefore, had observed that the power-of- 
attorney produced by Suppaya Pillay bore 
the required certificate of authentication. 
This form is set out at p. 92 of the 
une Registration of Deeds Manual and 
reads : 


“This power-of-attorney has been executed in 
my presence by (name of executant) who is a 
resident of my district (or sub-district) and is 
personally known to me (or is identified by.... 
and ... who are known to me) and isrecorded as 


No. . 4 . 0f19 | 

We have it, therefore, that the Sub- 
Registrar who authenticated the power-of- 
attorney certified that it had been exe- 
cuted before him. We do not think that 
the difference in dates of execution and 
authentication which appear in the regis- 
ter for authenticated powers is sufficient 
to overthrow the inference to be drawn 
from the existence of the certificate. It is 
quite possible that there has been a mis- 
take made in the register and it is not 
hard to imagine how this mistake might 
very easily have arisen. There could, 
however, be no mistake about the certificate 
of authentication. There could only have 
been deliberate falsification. We do not 
find anything in the evidence to justify 
the assumption that the Sub-Kegistrar had 
deliberately issued a false certificate. 
Whether or not Raman Chettyar signed the 
power-of-attorney in the office of the firm 
it must be accepted that he also signed 
it in the office of the Sub Registrar. Sup- 
paya Pillay himself in his re-examination 
at the close of his evidence states that 
‘Raman Chettyar signed his name on the 
back of the power granted to me before 
the Sub-Registrar”. It has been suggested 
that this answer was put in reply to a 
leading question and that the statement 
should have been made at the outset in 
the evidence of Suppaya Pillay as it was 
known that the defendants were attacking 
the validity of the power-of-attorney. We 
do not think that it is all apparent that 
the plaintiff must have known on what 
precise point the validity of the power was 
being attacked, and if the answer was 
made in response to a leading question, 
it does not appear that any objection was 
raised at the time to the form of the 
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question; nor do we think that any sinister 
significance can be attached to the state- 
ment that Raman Chettyar’s name was 
signed on the back of the power. This 
may quite well mean at the end of the 
power. But apart from this it is sufficient 
in our opinion that the Sub-Registrar 
certified that Raman Chetyar did execute 
the power in his presence. 

The position is then taken that the 
document having once been executed in 
the office of the firm could not again be 
executed in the office of the Sub-Registrar. 
It is suggested that such an act would 
defeat the provisions of the Stamp Act 
and that if Raman Chettyar wished to 
execute such a power in the presence of 
the Sub- Registrar, his only recourse, having 
already executed a power in his own office, 
was to get a fresh stamped paper, draw 
up a fresh document and sign that. We 
do not think that there is any force in this 
contention. Raman Chettyar was a busi- 
ness man well-acquainted with the require- 
ments of the law in regard to powers-of- 
attorney authorizing agents to present 
documents on behalf of their principals 
for registration. If he did sign the power 
in his office, it must always have been 
with the intention of executing it before 
the Sub-Registrar. His signing in the 
office of the firm in the presence of witnesses 
may have been donefor the sake of safety 
and identification of the power and also 
because the power included other clauses 
conferring agency which did not require to 
be authenticated before a Registrar. By 
executing the power in the presence of the 
Sub-Registrar, Raman Ohettyar did not 
execute it twice over, but rather must be 
deemed to have completed the execution. 
His purpose could be carried out only if he 
executed the power in the presence of the 
Registrar and therefore as the appending of 
his signature in the office of his firm was 
not a carrying out of that intention, it can- 
not be held that he did in fact execute the 
document in his office. 

A person may execute a document and 
subsequently not being satisfied with his 
signature, might execute itagain. It appears 
to us impossib‘e to contend with justice that 
such an act would invalidate the dovument. 
The more reasonable view is that the first 
signature was not a proper execution and it 
is surely always open to an executant be- 
fore any use whatsoever has been made of 
the document and within a few hours of his 
first signature to sign it again inasmuch as 
it appeared that he had not really executed 
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it in accordance with his intention on the 
previous occasion. The present case is much 
stronger. Toexecute a document is to affix 
one’s signature with the intent that the 
document shall be operative, but inasmuch 
as Raman Chettyar must have known well 
that the special power could not be operative 
unless executed before a Sub-Registrar, he 
could not have had the intention that the 
document in that respect should be opera- 
tive when he signed it in his office. We 
hold, therefore, that the contention of the 
respondents is unsustainable and that the 
mortgage deed must be held to have been 
validily registered. 

As regards the alleged attestation of 
Ma E Nyo, we consider that the learned 
trial Judge has erred in*‘holding that she 
did not attest the document. There is clear 
evidence of witnesses, whom we see no 
reason whatsoever to disbelieve, to the 
effect that she did apply her cross mark in 
token of attestation. The learned Judge 
found that Ma E Nyo was a literate person 
and therefore that she would have written 
herown name herself had she really attested 
the document. Although Ma E Nyo may 
now be literate, it has not been established 
that she was literate at the time of the 
execution of the mortgage deed. The 
learned Judge further considered that some- 
body else ought to have attested Ma E 
Nyo's cross mark. There is no provision of 
law requiring this to be done. All that is 
necessary is that it should be proved that 
Ma E Nyo did make her mark on the 
document, and this has been amply proved. 
In this Court it was contended that an 
attesting witness must sign his name and 
that the mere making of his mark is not a 
sufficient compliance with the law. Reference 
was made to s. 3, Transfer of Property 
Act, which defines the word ‘attested’. It 
reads: 

“ Attested’ in relation to an instrument means, and 
shall be deemed always to have meant, attested by two 
or more witnesses each of whom has seen the execu- 
tant sign oraffix his mark to the instrument, or has 
seen some other person sign the instrument in the 
presence and by the direction of the executant, or has 
received from the executant a personal acknowledg- 
ment of his signature or, mark or of the signature 
of such other person, and each of whom has 


signed the instrument inthe presence of the execu- 
tan.” 


It is argued that because the words “sign 
or affix his mark” are used in regard to an 
executant but only the word ‘sign’ in con- 
nection with a witness, therefore itis not 
sufficient for a witness to affix his mark. 
This contention has been sufficiently well 
disposed of in Alapati Nagamma v Alapati 
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Venkataramayya (2), where it is conclusive” 
ly shown that there is no substance what- 
soever in such contention, The learned 
Advocate who appeared for Ma F Nyo in 
this Court has argued that if it is true that 
Ma E Nyo was asked to sign the document 
in order to express her agreemenf, there- 
with, then she did not sign as an attesting 
witness. He referred us to Abinash Chan- 
cite v. Dasarath Malo (3), where it was held 
thas: ; 

“Tt ig wrong to say that because a man’s signature 
is on the document at all—disregarding the pur- 
pose for which it is on the document and disre- 
garding altogether what his signature is put to 


_authenticate—the man in question isan attesting wit- 


ness;"" 

and to Sarkar Barnard &Co.v. Alak Wan- 
jary Kuari (4). This is a decision of the 
Judicial Committee. In that case a mort- 
gage executed by the two wives ofa Maha- 
raja concluded: 

“Let it be known that this bond has been executed 
with the consent and permission of our husband. He 
shall not raise any objection to the realization of the 
aforesaid loan by the sale of the -mauzas given m 
mortgage. In support of this, he has attested this 
bond as a witness.” f 

After the mortgagors had signed, the 
Mabaraja and a witness affixed their sig- 
natures in the margin. It was held tbat the 
Maharaja's signature was not by way of 
attestation, but only to express his consent 
to the acts of his wives and the instrument 
was accordingly not duly attested under 
s. 59, Transfer of Property Act, 1882) In 
the present case the mortgage deed has 
been signed by Maung Tha Nyun as the 
‘writer’ and by Maung Hme and Ma E Nye 
as ‘witnesses’, The evidence is to the effect 
that the Chettyar firm wished Ma E Nyo 
to execute the document. The properties 
mortgaged stood in the name either of 
Maung Tun Si or of Maung Tun Si and his 
minor daughter Ma Shwe Tin, but it is 
clear that Ma E Nyo as the wife of Maung 
Tun Si would also have some interest in 
the property. When she was asked _ to 
execute the deed she said that at the time 
of the purchase of the property her name 
was not included as a purchaser, nor did 
her name appear in the tax receipts and 
she is further said to have remarked that 
the properties did not concern her. She 
refused to execute the mortgage deed, but 
she said that she would sign the bond as 

(2) 58 M 220; 154 Ind. Oas.777; 40L W 937; 68M 
L J 191;A I R 1935 Mad. 178; 7 R M 497. 

(3) 56 0 598; 114 Ind. Cas. 84; AT R 1929 Oal, 123; 
49 G L J281; 32 C WN 1228; Ind. Rul (1929) Cal. 
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(4) 26 Bom, Lı R 737; 83 Ind Cas. 170; A I R 1925 
P C 89 (PO). 
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an attesting witness. She stated that she 
agreed to the morrgage. There were some 
discussions as to whether it should be 
inserted in the deed that Ma B Nyo con- 
sented to the mortgage, but it was decided 
that this was not necessary so long as Ma 
E Nyo signed as an attesting witness. All 
the witnesses state emphatically that Ma E 
Nyo did not sign the deed as an executant, 
that she refused to do so maintaining that 
she had no interest in the property and that 
she also signed merely as en attesting wit- 
ness. The facts therefore show this case 
to be quite different from Sarkar Barnard 
d; Co.’s case (4). Ma E Nyo did not sign 
the deed in token of her agreement with the 
mortgage but as a witness. No doubt it 
was intended that from the fact of her 
being aware of the contents of the deed and 
of having signed asan attesting witness, 
it should be inferred that she consented 
thereto. This means that the reason why 
she was asked to witness the deed was to 
enable thisinference to be drawn but not 
directly to indicate her consent to the deed; 
whereas in the case referred to it was 
specifically stated that the Maharaja signed 
the deed to evidence the fact that he con- 
sented to the mortgage. 

It may be noted that on July 6, 1230, after 
her husband's death Ma E Nyo and another 
person executed an agreement in favour 
of the M. R. M. Firm setting out the details 
of this mortgage and certain sums which 
were to be paid in respect thereof and 
undertaking to pay the balance due on 
demand to the M. R.M. Firm together with 
those mentioned in the original mortgage 
deed. The learned Judge refused to admit 
this document in evidence as he held that 
if must be registered. The reasons given 
by him do not appear to me to carry much 
weight but in any case the document is 
now relied only for the collatersl purpose of 
showing Ma E Nyo’s knowledge of and 
consent to the mortgage. This aitack also 
on the validity of the mortgege deed fails. 

It follows that this appeal must be allow- 
ed. The appellants are entitled to a decree 
for sale of the property in order to realize 
the amount due on the mortgage. The dec- 
ree should be drawn up in ihe appropriate 
form setting out the necessary details. The 
interest to be disposed of are the 
interests, 1, e., the rights of redemption of 
Maung Tun Si, deceased now represented 
by Ma E Nyo, Ma Shwe Tin, Ma Si and Ma 
Mya Tin of the C. R. V.O. T. Firm and of 
Dr. Po Ti Lone and also of Ma E Nyo her- 
self but not of Ma Shwe Tin herself. Res- 
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pondents Nos. 1 to 4 as legal representatives 
of Maung Tun Si and Ma E Nyo personally 
shall pay the costs of the plaintiffs-appellants 
in the original suit and in this appeal. The 
keenness of the contest in this case must 
undoubtedly be ascribed to tke conduct of 
the O. R. V.G. T. Firm and we consider 
that it is only right that they should be 
ordered to pay costs to the appellants in 
addition lo the costs payable by respondents 
Nos. 1 to 4. They should be directed to pay 
Advocate’s fee of ten gold mohurs in each 
Court. Such costs shall of course not be 
added to the mortgage debt but shall be 
realizable from the C. R. V. C. T. Firm. 
D. Appeal allowed. 





ALLAHABAD HIGH COURT. 
Oriminal Reference No. 477 of 1937 
August 14, 1937 
ALLSOP, J. 

BABU RAM—<AcousgEp 
versus 
EMPEROR—Opposite PARTY 


Criminal trial—Alternative charge—Offence es- 
tablished but nature doubtful—Conviction for least 
serious offence, if good—Evidence Act (I of 1872), 
s. 154— Party, if bound by evidence of witness—To 
declare witness hostile, written application, if 
necessary. 

Tf the Magistrate is not able to find for certain 
that facts exist which justify conviction, he should of 
course acquit the accused, but where the Magistrate 
has found that facts do exist which establish that 
the accused person must have committed some 
offence, although it is doubtful exactly what that 
offence was, a conviction for the least serious 
offence is perfectly good. The most that can be 
said is that there cannot be an alternaitve convic- 
tion or for that matter an alternative charge where 
the facts are doubtful but only where the deduc- 
tions from the facts are doubtful. 

A party is not bound by the evidence of a 
witness whom he produces. No part of the state- 
ment of such a witness amounts to an admission on 
behalf of the party producing him. Nor there is 
any rule of law that a party is not able to say 
that a witness produced by him is not speaking the 
truth upon some particular point unlesshe makes 
a Written application to say that the witness is 
hostile. Ne | 

Cr, Ref. made by the Additional Sessions 
Judge, Aligarh at Etah, dated June 21, 


1937. 


Order.—The learned Additional Sessions 
Judge of Aligarh at Etah has made a re- 
commendation that a sentence of Rs. 20 
fine passed on Babu Ram for committing 
an offence under s. 411 or s. 403, Indian 
Penal Gode, should be set aside. The 
learned Magistrate who tried the cage 
found that a buffalo had strayed from the 
house of its owner as alleged by him and 
that it was found several months after- 
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sin the house of Babu Ram. Suspicion 
sles es at towards Babu Ram's brother 
who lives with him, but the brother main- 
tained that Babu Ram had brought the 
buffalo to the house and that fact has 
now been accepted and is not denied by 
‘Babu Ram himself. Babu Ram’s explana- 
tion was that he had bought the buffalo 
in good faith from a man called Jagan- 
nath. In support of this allegation he 
produced what purported to be a receipt 
or acknowledgment of the fact executed 
by Jagannath. This receipt was written 
by Wazir Khan, a Municipal clerk and 
upon it there was a thum b-impression 
which was alleged to be that of the 
vendor. NE, 

The learned Magistrate for several reasons 
came to the conclusion that this receipt 
was quite valueless as & piece of evidence. 
Tt was undated. It was not produced 
until 20 days after the bufialo was recover- 
ed from Babu Ram's house. It was denied 
by Jagannath and neither Babu Ram nor 
Wazir Khan could identify Jagannath 
when he was paraded before them in jail 
with a number of other people. The 
learned Magistrate came to the conclusion 
that Babu Ram's explanation of the fact 
that he was in possession of the buffalo 
was unsatisfactory and from this he inferred 
that Babu Ram's possession was dishonest. 
There was a further fact that Babu Ram 
had absconded after his brother had been 

itted. 
a The learned Judge has suggested several 
reasons why the conviction should not 
stand. The first of these is that the learned 
Magistrate has not definitely decided whe- 
ther the accused was guilty of an offence 
of receiving stolen property unders. 411, 
Indian Penal Code. or an offence of criminal 
misappropriation punishable under s. 403, 
Indian Penal Code. The learned Judge 
says that there may be an alternati ve 
charge but there cannot be an alternative 
conviction. I donot think that the learned 
Judge is right in this statement. If the 
Magistrate is not able to find for certain that 
facts exist which justify conviction he should 
of course acquit the accused, but where the 
Magistrate has found that facts do exist 
which establish that the accused person 
must have committed some offence, although 
it is doubtful exactly what that offence 
was, a conviction for the least serious 
offence: is in my opinion perfectly good. 
The most that can be said is that there 
cannot bean alternative conviction or for 
that matter an alternative charge where the 
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facts are doubtful but only where the 
deductions from the facts are doubtful. 
The facts in this case are that the 
buffalo disappeared from the possession 
of its owner, that it was found in the 
possession of the accused and that 
the accused was. unable to explain 
satisfactorily how it came honestly into 
his possession. From these facts, the 
deduction may be either that the accused 
misappropriated the animal himself or that 
he received it dishonestly from some other 
person who had misappropriated it. The 
accused was certainly not entitled to escape 
punishment merely because nobody could 
prove whether he misappropriated the 
animal himself or got it from somebody. 
else who had misappropriated it in the first 
instance. 

The second point arises out of the evi- 
dence of Wazir Khan. He was produced 
as a witness by the prosecution. The learned 
Judge says that he has deposed that Jagan-. 
nath sold the buffalo and executed the 
receipt, and the prosecution as they pro- 
duced him are bound by his evidence. He 
says that the prosecution made no appli- 
cation to the Magistrate to the effect that 
the witness was hostile. I do not know upon 
what section of the Evidence Act or upon 
what other law the learned Judge bases his 
general proposition that a party is bound 
by the evidence of a witness whom he 
produces. No part of the statement of such 
a witness amounts as far as I know toan 
admission on behalf of the party . producing 
him. In some circumstances a Court which 
is deciding a question of fact may say that 
a party produces a witness presumably 
because he believes that he is a witness of 
truth and, therefore, if the witness says 
something contrary to the interest of the 
party producing him, the statement must 
be regarded as having considerable weight. - 
Ido not think that it is possible to go fur- 
ther than that. Nor do I know of any 
rule of law that a party is not able to say 
that a witness produced by him is not 
speaking the truth upon some particular 
point unless he makes a written application 
to say that the witness is hostile. The 
provision of the Evidence Act allows a party 
with the consent of the Court to cross- 
examine his own witness. I may mention 
that this Court has more than once com- 
plained that public prosecutors have not 
produced witnesses who alleged they had > 
knowledge of the facts or who might have 
been supposed for some reason possibly 
to have knowledge of the facts, l 


1937 
If it were argued that the prosecution 
were bound by the evidence of these wit- 
nesses, their position would be impossible. 
In the first place it would be urged that 
they had not done their duty because they 
had failed to produce the witness even 
though t:ey did not believe that the witness 
was speaking the turth and on the other 
hand, if they did produce the witness, it 
would be urged that they would be bound 
by the witness’ statement. In this case 
presumably as the receipt was in existence 
and purported to have been drawn up by 
Wazir Khan, the prosecution felt that it 
was only fair that they should produce 
Wazir Khan before the Magistrate who 
might then be in a position to say whether 
he was or was not speaking the truth. It 
by nomesns follows that they themselves 
relied upon his evidence in any particular 
whatsoever, much less that it must be 
inferred because the prosecution produced 
the witness that he must have been speak- 
ing the truth and that the accused person 
was not guilty of the offence with which 
he was charged. 

- The third point is that the receipt does 
bear a thumb impression and that the 
prosecution should have ascertained from 
an expert whether the thumb impression 
could be identified with the thumb impres- 
sion of Jagannath. That is a point which 
should have been raised before the Magis- 
trate. It may well be that the thumb 
Impression is so blurred that no expert 
could have formed any opinicn about its 
identity with the thumb impression of 
Jagannath or anybody else. Without going 
into questions of that nature it is impos- 
sible to say that the convicticn of the 
accused person is obviously wrong. There 
is certainly no ground whatscever for in- 
terference in revision. J reject the appli- 
cation and direct that the papers be re- 
turned to the lower ‘Court. 

D. Application rejected. 





LAHORE HIGH COURT 
First Oivil Appeal No. 171 of 1936 
October 14, 1936 
Jat Lat, J. 
ROBERT CAMERON CHAMARETTE— 
APPELLANT 


versus 
Mes. PHYLLIS ETHEL OHAMARETTE 
RESPONDENT 
Divorce—Paternity of children in question—Hither 
of the spouses, if can adduce evidence of non-inter- 
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course after marriage — Divorce Act (IV of 1869), 
s. 55~—Order of Court after hearing arguments— 
Appeal under. s. 55--Competency of—Practice—~In- 
terlocutory order admitting evidence—Court, if can 
legally vary order— Evidence. 

Where the paternity of infants is in questicn 
neither the husbahd nor the wife is permitted to give 
evidence of non-intercourse after marriage to bastar- 
dize a child born in wedlock and this rule applies to 
proceedings instituted in consequence of adultery, 
Russel v. Russel (3) and Joseph Anthony Sweenney v. 
Mercy Beatrice Sweenney (4), relied on. 

Where during proceedings under the Divorce Act, 
the Court after hearing the parties passed an order 
and the party affected appealed under s. 53: 

Heid, that there may be some orders of a formal 
character against which an appeal would not lie, but 
this was an order which wag passed by the Court 
after hearing the arguments of the parties and appeal 
was competent. 

Where an interlocutory order that certain evidence 
is admissible is passed, if can be legally varied 
by the Oourt though it is not often done. 


F. C. A. from an order of the Additional 
District Judge, Lahore, dated April 25, 
1936. 

Mr. Partap Singh, for the Appellant. 

Mr. Norman Edmunds, for the Respond- 
ents. 


~ 


Judgment.—This is an appeal by the 
husband against whom a petition has been 
filed by the wife for a decree for judicial 
separation and for orders for the custody 
and maintenance of children and for other 
subsidiary reliefs. It appears that one of 
the pleas of the husband is that two of 
the children for whose custody and maine 
tenance the petitioner has prayed for suit- 
able order are not his legitimate children. 
The factum of marriage with the petitioner 
is admitted and apparently it isnot denied . 
that the two children mentioned above 
were born during wedlock. The husband's 
allegation, on the other hand, is that he 
did not cohabit with his wife at any time 
when the two children could have been 
begotten. Issues were framed and the 
burden of proof of illegitimacy of the two 
children was placed on the husband. The 
wife produced her evidence as regards the 
issues, the burden of which was on her and 
reserved her right of rebuttal. The hus: 
band then produced his evidence and went 
into the witness-box in support of his case. 
In the course of his statement he gave 
evidence that thetwo children were not 
his. This evidence was objected to, but 
there is no order of the learned Additional 
District Judge who recorded the evidence 
whether the objection was allowed or dis- 
allowed. The evidence, however, was re- 
corded. Whenthe husband’s evidence had 
been recorded an application was made on 
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behalf.of the wife that the evidence given 
by the husband concerning the illegitimacy 
of the two children on the ground that he 
did notcohabit with his wife at any time 
when they could have been begotten was 
inadmissible on the ground that the hus 
band was nct a competent witness in the 
mattcr. It was contended that the Court 
must decide this question of inadmissibility 
before ihe wife is called upon to produce 
her evidence. It was indicated that if the 
evidence of the husband be ruled out as 
inadmissible, there would be no occasion 
for the wife to produce evidences, otherwise 
she would have to produce evidence in re- 
buttal. 

The learned Additional District Judge, 
after hearing arguments, passed an order 
that the evidence was inadmissible on the 
ground stated. At the same time the learn- 
ed Additional District Judge passed an 
order that the proceedings should be stayed 
till the husband had paid certain moneys 
which the Court had directed him to pay 
to the wife during the pendency of the 
proceedings and to give security. The hus- 
band did not comply with these orders and 
the proceedings remained pending. When 
the wife found that she was suffering on ac- 
count ofthe delay in the disposal of the 
proceedings, she applied to the Court that 
the proceedings should go onin spite of 
the non payment of the moneys by the hus- 
band. L[understand that the proceedings 
are now goingonin the Court of the Addi- 
tional District Judge. In the meantime this 
appeal has been presented on behalf of the 
husband attacking the order passed by the 
learned Additional District Judge holding 
his evidence relating to the illegitimacy of 
the two children to be inadmissible. - 

Two preliminary objections are raised on 
behalf of the respondent. The first is that 
no appeal lies. Buts. 55, Divorce Act, is 
clear on this question. It provides that all 
decreesand orders made by the Court in 
any suit or proceeding under the Act shall 
be enforeed and may beappealed from in 
the like manner asthe decrees and orders 
of the Court made in the exercise of its ori- 
ginal civil jurisdiction. There may be some 
orders of a formal character against which 
an appeal would not lie, but this is an 
order which was passed by the Court after 
hearing the arguments of the parties, and 
I aminclined to think that this appeal is 
competent. 

The second objection is that the Court 
having allowed the evidence to go on the 
record was not conipetent subsequently to 
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decide that it was inadmissible. There is 
no force in this contention. Assuming that 
there was an order bythe Court holding 
that the evidence was admissible, it was 
merely an interlocutory order, and such an 
order can legally be varied by the Court 
though in practice it is not often done. 

On the merits,in my opinion, the order 
of the learned Additional District Judge 
is correct. The learned Ovounsel for the 
appellant relies upon a judgment of the 
Bombay High Court, Hewson v. Hewson 
(1), in which one of the learned Judges has 
held that it is permissible for spouses to 
deny sexual intercourse when in fact they 
are living together and to give evidence to 
thateffecl. It was remarked that such evi- 
dence, though admissible in a Divorce Court, 
may perhaps be inadmissible in legitimacy 
proceedings where the paternity of the in- 
fants is in question. Itis to be ohserved 
that in this case the paternity of the infants ` 
is in question. This observation of the 
learned Judge was based on Russel v. Rus- 
sel (2), which wasa judgment of the Eng- 
lish Gourt of Appeal.’ This judgment, how- 
ever were reversed on appeal by the House 
of Lords in -Russel v. Russel (3). The 
majority of their Lordships held that 
neither a husband nor a wifeis permitted 
to give evidence of non-intercourse after 
marriage to bastardize a child born in wed- 
lock and that this rule applies to proceed- 
ings instituted inconsequence of adultery. 
It is not necessary to quote in detail from 
the observation of their Lordships. This 
case was followed bya Full Bench of the 
Calcutta High Court in Joseph Anthony 
Sweenny v. Mercy Beatrice Sweenny, 163 
Ind. Oas. 749 (4), where it was observed that 
the rule stated above excludes evidence by 
the husband on the point of non-access, and 
also evidence of any facts from which ncn- 
access might directly be presumed ; it was, 
however, held that the ‘fact of non-access 
could be proved aliunde. In my opinion, 
therefore, the order of the learned Addi- 
tional District Judge is correct and I dismiss 
this appeal with costs. 

N. Appeal dismiss2 d. 


(I) A IR 1924 Bom. 397; 85 Ind. Oas.774;.28 Bom 
L R 487 


(2) (1923) W N 243. 
(3) (1924) A O 687; 93 LJP97; 131 LT 482;40 TL 
R 713; 68 S J 682. 
5 (4) 163-Ind. Cas. 749; 62 C 1080; 39 O W N 1047;9 - 
O76. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 567 of 1935 
March 18, 1937 


Ntamat ULLAN, J. 


Khan Bahadur MOHAMMAD | 
HADIYAR KHAN—Derenpant 
— APPELLANT 


VETSUS 


UMARDARAZ ALI KHAN— PLAINTIFF 
AND NAIKSEY AND UTHERS-— DEFENDANTS-— 
PLAINTIFFS AND DErENDANTS-—-REsPONDENTS 

Agra Tenancy Act UIT of 1926), s. 265— Right to 
collect rent—Lambardar'’s right—Right of co-sharer 
repeatedly recognised—Inference of custom or con- 
tract. 

The right to collect rent is regulated by s. 265 
of the Agra Tenancy Act. lt may be that within 
the joint patti oneor more co-sharers is in posses- 
sion of lands in severalty, in which case no other 
co-sharer is entitled to collect rent from tenants 
cultivating such land. Apart from the right to 
collect rent from the tenants cultivating such 
land, the lambardar is entitled to collect rent, unless 
by some contract or usage some other co-sharer is 
entitled to doso. It is certainly possible to infer 
such a custom or contract from a large number of 
instances in which the right of a co-sharer was 

repeatedly recognised in proceedings under s. 270, 
Agra Tenancy Act, but this class of evidence is 
rebuttable. Oral evidence of co-sharers in proof or 
disproof of a custom or contract alleged by the 
plaintiff will be of value. 


S. C, A. from the decision of the Civil 
aces of Mainpuri, dated January 11, 

Mr. M. A. Aziz, for the Appellant. 

Mr. Panna Lal, for the Respondents. 


Judgment.—This is a defendant's 
second appeal in a suit for declaration that 
the plaintif is entitled to collect rent of 
certain plots specified at the foot of. the 
plaint, situate in Patti No. 20 of village 
Kasma Mussalmin, and that defendant No. 
0, Khan Bahadur Muhammad Hadiyar 
Khan, is not so entitled. The plaintifs 
cause of action, as stated in the plaint, 
was that defendants Nos. 1-4 cultivated the 
plots in suit and had been paying rent to 
the plaintiff, butin April 1927, the plaint» 
Wis suit against them was dismissed on the 
plea that they had paid rent to defendant 


No.5 in good faith. The trial Court dis-. 


missed the plaintiff's suit, but the lower 
Appellate Court has decreed it. 


It appears that there is a number of co- 
sharers in Patti No. 20, that there has been 
a constant scramble between the plaintiff 
on the one side and two ladies, Musammats 
Sakina Begam and Alleemun Nissa, and 
Khan Bahadur Hadiyar Khan, defendant 
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No. 5,on the other. The question mosily 
arose on sults for arrears of rent being 
brought by one andthe other claimed to 
have recovered rent from the tenants. The 
tenants in such cases pleaded that they 
had paid in good faith to the person who 
had been realising rent from them in the 
preceding years. The finding of the lower 
Appellate Court that the pleintiff is the 
muhassil laganis based on three cases. 
One, decided in 1920, related to the plots 
nowin dispute. The judgment in that 
case has not been produced, and it cannot 
be said that the plaintiff definitely recog- 
nised to be entitled to collect rent in res- 
pect of the plots in suit as between himself 
and Khan Bahadur Hadiyar Khan. The 
second suit was brought in 1926 in the 
Civil Oourt and, according to the judgment 
of the lower Appellate Court, Khan 
Bahadur Hadiyar Khan's right to collect 
rent in respect of the plots in dispute was 
negatived. In 193ithe plaintiff sued for 
ejectment of certain tenants from two 
plots, none of whichis in dispute in this 
case, onthe allegation that he was en- 
titled to eject the occupants. He was 
opposed by Musammat Sakina Begam and 
Alleemun Nissa, The plaintiff's right to 
collect was affirmed. Some oral evidence 
was also produced in the case. As to this 
the lower Appellate Court has remarked 
that it is open to criticism, but as it re 
ceives corroboration from the documentary 
evidence, the learned Judge accepted it 
for what it was worth. In conclusion, the 
lower Appellate Court found that the plaint- 
iff has been proved to be the muhassil 
lagan (rent collector.) 

It seems to me that the nature of the 
plaintiff's claim has not been correctly ap- 
preciated by the parties or by the lower 
Appellate Oourt. The right to collect rent 
is regulated by s. 265 of the Agra Tenancy 
Act (No. JII of 1926), which provides: 


“The tambardar in an undivided mahal or in the 
common mahal, thok or patitof which heis the 
lambardar is entitled, in the absence of any con- 
tract or usage to the contrary, to collect rent and 
other dues”. 


It is not disputed that Patti No. 20 is a 
joint patti. It may be that within the joint 
patti one ormore co-sharers i8 in posses- 
sion Of lands in severalty, in which case 
no other co-sharer is entitled to collect 
rent from tenants cultivating soch land. 
Apart from the right to collect rent from 
the tenants cultivating such land, the 
lambardar is entitled to collect rent, unless 
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gome contract cr usage scme other 
eee ig entitled to do so. Defendant 
No. 5 isthe present lambardar, but he 
appears to have acquired proprietary 
rights in this patti only a few years 
ago and his right to collect rent may not 
be so clear as it would otherwise have 
been. At the same time, the plaintiff can 
prove his own right to collect rent as 
against the Lambardar only by proving a 
contract or usage over-riding the right of 
the lambardar to collectrent. Inthe plaint 
all that the plaintiff has alleged is that for 
along time past he has been the sole rent 
collector in Patti No. 20. Defendart No, 5 
denied this fact in his written statement, 
and set up his own right asa lambardar. 
The issue framed by the trial Court was 
in terms of tke plaintiff's allegation and 
made no reference to any contract or usage. 
The lower Appellate Court likewise dealt 
with the case as if the right to collect 
rent could be conclusively established by 
evidence afforded by a few instances in 
which suits for arrearsof rent brought by 
the plaintiff in the Revenue Courts were 
successful. Whenever — the question of 
right to collect rent arises 10 suits for 
arrears of rent, the issue 18 generally one 
contemplated by 5 270. It does not 
necessarily refer to any contract or custom. 
The Court, is in such a suit, ccncern- 
ed with the tenant's plea that he paid the 
rent to a third person to whem he had 

id j ood fait 
ae It is certainly possible to infer 
a custom or contract from 2 large number 
of instances in whichthe right of a co- 
sharer was repeatedly recognised in pro- 
ceedings under 8. 270, Agra Tenancy Act, 
but this class of evidence 15, rebuttable. 
Oral evidence. of ccsharers 1n proof or 
disproof of a custom or contract alleged 
by the plaintiff will be of value. The 
precise nature of the question involved in 
this case was not put in the forefront in 
the trial Court orin the lower Appellate 
Court, and I am not satisfied that the 
vague and indefinite findings arrived at 
by the lower Appellate Court meet all 
the requirements of the case. ln this 
state of the record I consider it neces- 
sary to remit the following issues to the 
lower Appellate Court for a finding to be 
returned within three months:— 

(1) Whether the plots in dispute have 
been in separate possession of the plaint- 
iff as his holding in severalty? and 

(2) Ifthe first issue 1s found in the 
negative, then is the plaintiff entitled to 
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collect rent of Patti No. 20 or of the plots 
in dispute under any contract or usage ? 
Parties shall be at liberty to produce 
such evidence as they may. be advised to 
adduce. On receipt of the findings ten 
diys shall be allowed for objections. 


D. Case remanded. _ 


SIND JUDICIAL COMMISSIONER'S 
COURT 
First Civil an. aaa 27 and 28 of 
1 


May 27, 1937 
Davis, J. C. AND HAVRLIWALA, A. J.C. 
UDHARAM VASSANMAL, NAZIR 
AND ANOTHER—APPELLANTS 


versus : 
GRAHAMS TRADING Co., Lrp. 


AND OTHERS— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 2—Article 
requires good faith—Recetver seizing certain property 
knowing thatit was not in possession of insolvent nor 
included in schedule—Article, if applies — Whether 
can take protection under Judictal Officers’ Protection 
Act (XVIII of 1850), s.1—Civil Procedure Code (Act 
V of 1908), s. 80—Question of “good faith” for ap- 
plicability of 8. 80--Joint tort-fessors—One requiring 
notice under s. 80 extending limitation against him— 
Extension, if can be granted against other as well— 
Tort—Damages—Wrongful seizure through assistance 
of Court—Inability for consequences. 

Article 2, Limitation Act, requires that before its 
protection can be invoked, there should be good faith. 
Where the defendant in a suit for compensation 
pleads bar of limitation under Art. 2, Limitation 
Act, there must be an inquiry as regards good faith 
before a decision can be come to as to whether Art. 2, 
Limitation Act, does apply. Ifin the inquiry the 
defendant fails to prove good faith, he is not entitled 
to the protection of Art. 2. The case is even stronger 
if it appears, that the defendant knowingly acted 
contrary to the provisions of the enactment of which 
he seeks to take advantage. Article 2has no appli- 
cation in such & case. 


Therefore the action of the Receiver in Insolvency in 
taking possession of property, knowing fully well that 
it is notin possession of the insolvent and that it is 
not included in the schedule, is contrary to law and 
not in good faith and he will not be entitled to pro- 
tection under Art. 2of the Limitation Act. He can- 
not even take protection under s.1, Judicial Officers’ 
Protection Act, Punjab Cotton Press Co., Ltd. v. 
Secretary of State (1), Runchordas v. Municipal Com- 
missioner of Bombay (2) and Anna Laticia De 
T v. Govind Balwant (3), relied on. [p. 624, col. 


For the applicability of s. 80, Civil Procedure Code, 
which extends the period of time by two months, no 
question of good faith arises. Itapplies whether an 
officer acts in good faith or bad faith, Jogendra 
Nath Roy v. J. C. Price (7) and Murari Lal v. E. V, 
David (8), relied ọn, 
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In a suit for damages against joint tort-fessors, one 
of the defendants required notice under s. 80, Civil 
Procedure Code, which would extend period of limita- 
tion as against him by two months: 

Held, that time must be calculated inthe same 
manner against both the defendants, though the other 
did not require notice under s &0 

A person seeking protection under s. 1 of Judi- 
cial Officers’ Protection Act, must show that he 
acted in good faithin discharge of his duties. The 
section cannot apply to a subordinate who was 
not executing an order of the Court at all, but was 
acting quite outside the order and in defiance of 
1b, 

An action for damages for wrongful seizure of goods 
or for trespass upon goods will lie in the Courts, and 
if the trespasser acts through the Courts, it does not 
thereby exempt from liability the pereon who sete the 
Court in motion. The fact that he used the Courts 
for the purpose of his trespass is initself no good 
‘defence. He must be responsible for the natural and 
probable consequences of his acts, whether they urise 
from the law's delays orfrom any other cause. [p. 
626, col. 1.] 

[Oase-law discussed. | 

F. ©. A. against the decree of the First 
Class Sub Judge, Sukkur, dated February 
26, 1934. 

Messrs. Assudomal Rewachand and Dip- 
chand Chandumal, for the Appellants. 

Mr. Pahlajsing B. Advani, for Respon- 
dent No. l. 

Davis, J. C.—This is an appeal against 
the judgment of the First Class Subordi- 
nate Judge of Sukkur in which he passed 
a decree for therespondents Messrs. Gra- 
hams Trading Co., Ltd., for a sum of 
Rs. 4,906-11-9 with costs arid interest at 
12 per cent. per annum against the two 
` appellants, (1) Udharam Vassanmal, 
Nazir of the First Class Court, Sukkur, 
and (2) the firm of Bodomal Harpalmal 
through its two partners by way of 
damages for the wrongful seizure of 250 
nungs of wool from the gedown of the 
respondents on February 11, 1930, by the 
two appellants. 

The case tor the plaintifis was that on 
February 3, 1930, they had advanced 
Rs. 10,000 to the firm of Balchand Tillu- 
mal ou the security of 250 nungs of wool: 
that on February 8, their agent got pos- 
session of the wool as they were entitled 
under their contract and stored it in their 
premises; that on February 10, Har- 
palmal, a partner in the firm of Bodomal 
Harpalmal, had applied to adjudicate the 
firm of Balehand ‘lillumal, insolvents, and 
obtained an order from the Court appoint- 
ing the Nazir of the Oourt interim Receiver 
under s. 20, Provincial Insolvency Act, 
with authority to take possession of cer- 
tain scheduled property in the possession 
-of the debtors ; that the 250 nungs of 
wool which form the subject of the trespass 
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in the suit were not in the schedule nor 
were they iu possession of the debtors but 
were the knowledge of the two defen- 
dants in the plaintiffs’ godown, that in 
spite of the protests of the plaintiffs’ 
representative, the defendants seized these 
250 nungs of wool, put lock upon the 
office door of the plaintiffs’ premises 
wherein these 250 nungs of wool were 
temporarily kept: that as a result, the 
wool deteriorated so that when it was 
sold it fetched Rs. 5,093-4-3 only: that 
they have in consequence suffered a loss 
of Rs. 15,000, being loss by the sale of the 
damaged wool and damage to business and 
reputation as a result of the wrongful action 
of the defendants. 

Defendant No. 1, Udharam, in his written 
statement contended that he acted in 
good faith in discharge of his duties as an 
Official Receiver, claimed the protection of 
the Judicial Officers’ Protection Act, and 
contended that his action was lawful, 
denied that the wool was taken from the 
possession of the plaintifs and pleaded 
that he acted upon the information of 
petitioning-creditor Harpalmal, defendant 
No. 2. He denied that the plaintiffs had 
suffered any damage by way of reputation 
or business, and contended that any dete- 
rioration in the wool was due te the fault 
of the plaintiffs themselves. The firm 
of Bodomal Harpalmal through its partner 
Harpalmal, the petitioning-creditor, joined 
in the defence of the - first defendant, 
and contended that the plaintiffs had 
no lien upon the wool and that the 
transaction entered into was fraudulent and 
collusive. 

Some seventeen issues in all were framed 
in the lower Court, one Subordinate Judge 
giving a finding upon the preliminary issue 
as to limitation, and the other Subordinate 
Judge finding upon the other issues, and 
certain of these issues were not made the 
subject of dispute or argument in the 
Appellate Court. It was not disputed, for 
instance, that the plaintifs advanced 
Rs. 10,000 upon 250 nungs of wool and 
had a lien upon them , nor was it disputed 
that the wool was actually in the posses- 
sion of the plaintifis when taken possession 
of by the Nazir. Butit was argued that 
there was an honest mistake on the part 
of the defendant for they believed the 
wool to be in a godown cf one Manghandas 
Motiram mentioned in the schedule of the 
debtors’ property. 

On behalf of defendant No. 1 it was 
argued that the suit against him was barred 
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by limitation under Arts. 2 and 29, Limita- 
tion Act, and on behalf of both defendants 
it was urged that whatever 
been the position upto March 6, on March 
6, the Judge raised the attachment and the 
damage which resulted thereafter was due 
to the action of the Court. 

The first point taken in argument before 
us was the one of limitation. It was 
argued on behalf of the Nazir that he was 
protected by Art. 2, Limitation Act, he 
had acted in good faith and in pursuance 
of an enactment when he seized the wool. 
But Art. 2 requires that before its protec- 
tion can be invoked, there should be good 
faith. We are quite satisfied in this case 
that there was no good faith on the part 
of either one or other of the defendants 
when the wool was seized on February 
11, 1930. 

It is true that on this preliminary issue 
of limitation the Subordinate Judge in his 
order dated April 12, 1932, appears to 
be of the opinion that it is sufficient to 
exclude the application of Art. 2, Limita- 
_ tion Act, if the plaintiffs merely make an 
averment of bad faith in their plaint. But 
this is not sufficient. There must be an 
inquiry as regards good faith before a 
decision can be come to as to whether 
Art. 2, Limitation Act, does apply: see 
Punjab Cotton Press Co, Ltd. v. Secretary 
of State (1. If in the inquiry the defendant 
fails to prove good faith, he is not entitled to 
the protection of Art. 2. ‘The case is even 
stronger if it appears that defendant No, 1 
knowingly acted contrary to the provisions 
of the enactment of which he seeks to take 
advantage. Article 2, Limitation Act, hag 
no application in such a case: Runchurdas 
v. Municipal Commissioner of Bombay (2). 

Now, on this question of good faith, 
there can be no doubt in our minds that 
appellant No. 1 knew perfectly well that on 
February 11, 1930, he had no right to 
take possession of the wool which was in 
the possession of Messrs. Grahams Trading 
Co., Ltd., and which had passed into their 
possession on February ë, 1930. Though 
in their written statements and in their 
evidence in Court both the defendants 
denied that the wool was in the possession 
of Grahams Trading Oo. Ltd., and 
contended that it was in the godown of 
Manghandas Motiram, we agreed with the 
learned Judge who quite rightly describes 


(1) 10 Lah. 161; 103 Ind. Cas, 1; A IR1927 P O 72; 
. (1927) M W N 334; 4O W N 471; 31C WN 835; 28 PL 
R453; 39M L T 343 (P 0). 

(2) 28 B 387; 3 Bom. L R 198. 
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his defence as a false and dishonest one: 
The Nazir's authority was limited clearly 
by the order of his appointment, Ex. 29. 
There was no general conferring of powers - 
under s. 20, Provincial Insolvency Act, 
bat there was a limited order of appoint- 
ment for the purpose of taking possession 
of the properties of the debtor, shown in 
the schedule. Item No. 4 in the schedule ‘is 
wool, rice, grain, etc., lying in the building 
of Manghandas Motiram. It was the case 
of the defendants in Court that as the 
office of Grahams Trading Co, Lid, and 
the godown of Manghandas Motiram were 
in one building, they seized this. wool in 
the belief that it was in the godown of 
Manghandas Motiram. But this quite 
clearly was not their beliefon February. 
11, 1930. ° 

In the mashirnama then made, it.is said 
that the 250 nungs of wool were lying in 
the storehouse of Grahams Trading Oo., 
Ltd. This is under the signature of the 
Nazir of the Court, defendant No.1 himself: 
On February 1L he got a writing from ` 
defendant No. 2, the petitioning-creditor 
which he appeared bo think was somé sort 
of protecticn to him. It is true that at one 
place in his judgment (p. 223 of the 
paper: book) the learned Judge has said that 
the action of thedefendanits was wrongful 
and illegal, though it may not have been 
mala fide. But this learned Judge did not 
decide the preliminary issue of limitation 
which involved the consideration of Art. 2, 
Limitation Act, but on p. 225 of the paper- 
book he has found that defendant No. 1 has 
failed to prove good faith. There is in our 
opinion no doubt whatever that defendant 
No. 1 acted knowingly contrary to the law, 
that he knowingly did that which he had 
no authority to do, and that he purposely 
avoided reference to the Court until after 
the wool was seized because he knew that 
ifhe had made a reference tothe Court 
the Court would not have approved his 
action. He knew thatthe wool wasnotin 
the posséssion of the debtors, and that it 
was not included in the scheduled property 
or the order of his appointment. He has 
made a false and lying defence. Indeed, 
we go so far as to say we believe defendant 
No. 1 acted corruptly. 

There is no doubt in our minds that 
defendant No. 1 did not actin good faith, 
and he is nct entitled to the protection 
of Art. 2, Limitation Act. That being so 
it is not necessary to consider whether 
defendant No. 1 was acting in pursuance 
ofan enactment within the meaning of ` 
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Art. 2, Limitation Act, or whether he 
was acting in pursuance of an order 
made under an enactment when he unlaw- 
fully seized the goods. He is clearly 
not entitled to the special protection Art. 2, 
Limitation Act affords. An interim Re- 
ceiver is also a public servant within 
the meaning of Art. 2, Limitation Act: 
see Anna Laticia De Silva v. Govind Bal- 
want (9). 


It was then argued that the case fell 
under Art. 29and not under Art. 36, Limi- 
tation Act. But this is of no importance 


because itis admitted that even if Art. 29, 


“ Limitation Act applies, the snit is in time 
because time is extended by the period of 
two months necessary for service of notice 
unders. 80, Civil Procedure Code. 
defendant No: 2 claim that while the time 
necessary for the purpose of notice under 
s. 89, Civil Procedure Code is to be excluded 
in the calculation of time in the case of 
defendant No, 1, itis not to be excluded 
in the calculation of time in the case of 
defendant No. 2, because the suit in this 
case lies against both as joint tort-feasors 
and tims must be calculated iu the same 
manner against both: see Khanderao 
Coe v.Chanmallappa Shiddappa 
`~ [t is true it is a rule of construction 
that the general Article does not come in 
where there is a particular Article which 
governs acase:see Madras Steam Narvi- 
gation Co., Lid. v. Shalimar Works Ltd., (5) 
= abp. 108%. Article 29 of the Act applies 
to compensation for wrongful seizure 
of immovable property under legal process 
and the period is one year, while Art. 36 
applies toasuit for compensation on the 


ground of any malfeasance, misfeas- 
ance or non-feasance independent 
of contract and not otherwise spec- 


ially provided. But we are doubtful 
whether Art, 29 could; in any case, apply to 
this case. The Subordinate Judge has 
found that in this case there was no legal 
process, the seizure was made without the 
orders of the Court. A distinction is to 
be drawn between acase where goods are 
mentioned in the writ or warrant and where 
they are not so mentioned. 

In Ramanathan Chetty v. Mira Saibo 


(3) 22 Bom. LR 987: 58 Ind, Cas. 411; A1R 1920 
Bom, 50; 44 B 095. 
(4) 26 Bom. L R 364; 81 Ind. Oas. 750; AI R 1924 
"Bom, 364. 
eae 420 85; 28 Ind, Cas. 463; A I R 1915 Cal, 
“Page of 42 O-—| Hd.) 
172—-79 & 80 
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Marikar (6)it has been held as under: 

“A distinction must be drawn between acts done 
without judicial sanction and acts done under 
judicial sanction improperly obtamed. If the 
goods are seized under a writ or warrant which 
authorizes the seizure, the seizure is lawful, and 
no action will lie in respect of the seizure unless 
the person complaining can establish a remedy by 
gome such actionas for malicious prosecution. If, 
however, the writ or warrant did not authorize the 
siezure of goods seized, an action would lie for 
damages occasioned by the wrongful seizure without 
proof of malice,” 


It is not, however, necessary for us to 
decide this point. Even under Art. 23, 
Limitation Act, the case is in time. 

So faras s. 80, Civil Procedure Code is 
concerned which extends the period of 
time by two months, no questionof good 
faith arises. It applies whether an officer 
acts in good faith or bad faith: see 
Jogendra Nath Roy v. J. C. Price (7). 
There can be no doubt that notice under 
s. 80, Civil Procedure Code was rightly 
A Murari Lal v. E. V. David 

j: 

i The next point raised in the defence of 
defendant No. 1 was that he was entitled to 
protection under s. l of Act XVHI of 1890, 
an Act for the protection of Judicial Officers. 
The burden lies upon the appellant to 
show that he acted in good faith in dis- 


charge of his duties: see Girjashankar v. 


Gopalji (3) Wehold he did not act in 
good faith. Moreover, the section cannot 
apply toa subordinate who was not 
executing an order of the Court at all, 
but was acting quite outside the order 
and in defence of it, We də not see how 
the appellant is entitled in any way to the 
protection of this Act. 

All questions of limitation and special 
protection having been decided against 
the appellants, we have now to consider the 
principal argument taken in appeal and 
thatis that the appellants are notin any 
way liable for the damage suffered by the 
respondents, because by March 6, no 
damage was suffered and bythe order of 
the Court on March 5, the attachment was 
raised. Therefore, any damage suffered 
thereafter was due not to the action of 
the appellants but to the action of the 
Court. e 


`” Reliance was placed by the learned Ad: 
vyocates for the appellants upon the case 


(8) AI R1931 P O28; 130 Ind. Cas, 310; 30 WN 
325; Ind. Rul, (1931) PC 53; 33 LW 513; 93D A Ld 
541; 61 M L J 330 (P 0.) 

(7) 24 O 514. 

(8) 47 A291; 84 Ind, Cas, 739; A I R 1925 All, 241; 22 

L J 1119 


(9) 30 B 241; 7 Bom. L R 951, 
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in Perwian Guano Co. Lid. v.’ Drefus 
Brother & Co (10). Reference was also 
made to the case jn Williams v. Peel 
River Land and Mineral Co. Ltd. (11). 
There can be nodoubt that an action for 
damages for wrongful seizure of goods 
or for trespass upon: goods will lie in the 
Courts, and if the trespasser acts through 
the Courts, it does not thereby exempt from 
liability the person who sets the Court in 
motion. The fact that he used the Courts 
for the purpose of his trespass is in itself 
no good defence. We have not here, asin 
Peruvian Guano Co., Ltd. v. Drefus Brothers 
&Co.(10) a bona fide dispute between 
two sets of adversaries in which the Court 
is merely a stake-holder. We have here 
a case where the Court was set in motion 
by the wrongful acts of the appellants, 
and they must be responsible for the natural 
and probable consequences of their acts, 
whether they arise from the law's delays 
or from any other cause. 

Reference may be made to the case in 
Norendra Nath Koer v. Bhusan Chandra 
Pal (12) and Bhusan Chandra Pel v. Narin- 
ara Nath Koer (13). In that case Perurian 
Guano Co., Ltd v. Drefus Brothers & Co.(s0) 
was distinguished from other cases which 
amount to a trespass upon property. 
Mookerji, A. O. J. said : 

“Tt has been argued that the 


position of the 


defendant was improved by reason of the subsequent’ 


judicial determination that the properties had been 
wrongfully attached as they were not the properties 
of his judgment-debtors. His contention is thatthe 
subsequent order that the property should not be 
released and returned to the plaintiff was a 
judicial order which affords a protection against 
the claim for damages. In support of this position 
reliance has been placed on the decision in 
Peruvian Guano Co., Ltd. v. Dreyfus Brothers & Co. 
(10). The caseis clearly distinguishable: In that 
case there wasa Judicial appointment of a Receiver 
who was authorized totake charge of the disputed 
property. Inthe present case the rootof the mis- 
chief was the wrongful attachment effected at the 
instance of the defendant, who pointed cut the oil- 
millas the property of his judgment-debtors. The 
case is obviously one of trespass and falls within 
the principle laid down in Clissold v. Craichley (14) 
which was followed in Bhut Nath v. Chandra Binode 
(15) and the suit 1s consequently maintainable.” 


In Abaul Rahim v. Sital Prasad (16) 


(10) (1892) AC 166; 61 L J Ch. 746; 66 LT 536;7 
Asp. M O 228, - 

(11) (1986) 55 LT 689, 

(iz) 31 O LJ 495,57 Ind, Cas, 375; AIR 1£20 Gal, 
357 (F B}. 

(13: 320 L J 236; 60 Ind. Oas. 280; A I R 1920 Cal. 

6 


40. 
(14) (1910) 2 K B 244; 79 LJ K B 635; 102 L T 520; 
54 SJ 442;26 T L R409, 
(15) 160 LJ 34; 16 Ind. Cas, 443. 
(16) 41 A 658; 54 Ind. Oas. 792; AI R 1919 All. 70; 
7A L J 856, 
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Sital Prasad was the creditor of Abdul 
Qayum, who had been adjudged an ingol- 
vent and Sital Prasad caused certain 
woollen goods belonging to Abdul Rahim 
who was the son of Abdul Qayum, but 
quite separate in business, to be atlached 
by the Receiver in insolvency upon an 
application containing false allegations. 
Abdul Qayum raised objections to the 
attachment, but Sital Prasad contrived to 
keep the property, which consisted mainly 
of woollen goods, in the handsof the 
Receiver for a considerable period. The 
goods remained packed up throughout 
the rainy season and suffered consider- 
able injury owing to the ravages of insects. 
In consequence, Abdul Rahim, the owner 
of the goods, sued Sital Prasad for com- 
pensation, and itwas held by the Court 
that the damage to Abdul Rahim'’s property 
was the natural and probable consequence 
of the action taken and persisted in by 
the decree-ho'der, and that he was liable 
in damages to Abdul Rabim. It was held 
that the attaching creditor was respon- 
sible for the damage done even though 
part of it was due to the loss by tne laws 
delays. The Court consisting of Knox, 
A. C. J. and Banerji, J. said (p. 061*): 

“Generally speaking as Bovil, C. J. points out 
in Sharp v. Powell (17) at p 25384, ‘one who com- 
mits a wrongful act is responsible for the ordinary 
consequences which are liable to result therefrom. 
But generally speaking, he is not liable for damage 
which is not the natural or ordinary consequence 
of such an act, unless it be shown that he knows 
or has reasonable means of knowing that conse- 
quences not usually resulting from the act are by 
reason of some existing cause likely to intervene 
so as to occasion damage to a third person.” ' 


Now, as the case was argued before us, 
the defence tinally resolved itself into this 
tnat though the appellants were liable for 
wrongful seizure upto March 6, 1930, 
on March 6, the Oourt passed on order 
raising the attachment. lf the goods were 
still kept under attachment, as they were, 
it was due not to the action of the appel- 
lanis but to the action of the Court moved 
by third parties. But though we are of 
the opinion that this argument should 
prevail in the case of the appellant, the 
Nazir,- because it may be said that after 
Mareh 6, he abandoned his claim, this 
cannot be said of the appellant Harpal- 
mal, the petitioning-creditor, who was in- 
strumental in retaining the Court's order 
upon tue goods until the end. ‘ne goods 


(17) (1872) 7 O P 253; 41 L JP O 95; 28 L T 436; 20 
WR 564, 


*Page of 41 A.—[Ed.| 
{Page of (1872) 7 O, P.—[Hd.] 
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were seized on February 11, 1930, and 
itis said that on February 15, the Nazir 


_ -88 interim Receiver abandoned all claims 


. to them and submitted to the order of the 
` Court. But reference to Ex. 139 will 
show that the Receiver by no means aban- 
. doned his claim. He in fact justified the 
seizure, but on March 6, 1930, the mat- 
ters came up before the Court and the 
Insolvency Judge put to himself certain 
. questions and asked himself whether the 
attachment made by the Receiver was 
legal and could be maintained, and he 
came to ths conclusion that it was illegal 
and should be raised. But unfortunately 
he did not release the goods. He said that 
two other claimants had claimed eighty- 
four out of the 250 nungs of wool that 
were lying attached in Messrs. Grahams 
Trading Company's godown, and he, there- 
fore, directed Messrs. Grahams Trading Co. 
to furnish security in the sum of Rs. 15,000 
to the satisfaction of the Court. ` 

Now, it is argued when the Judge said 
in unequivocal terms that he raised the 
attachment, so far as the liability of those 
who secured the attachment is concerned, 
that liability ceased and as it ceased on 
March 6, 1930, and by March 6, the wool 
could not have deteriorated, so neither 
defendant No. | nor defendant No. 2 could 
be liable to more than nominal damages. 
But the attitude of defendant No. 2 in this 
matter can be judged by his application of 
March 7, 1930, in which he persisted in 
his claim.’ In that application he said he 
intended to file an appeal against the 
order of the Court, that Messrs. Grahams 
Trading Oo. should not be allowed to re- 
move the wool, even if they gave security 
in the sum of Rs. 15,000. Moreover, it is 
clear that the Judge was influenced in his 
order of March 6, by the action of the 
petitioning creditor, for if he was to be 
influenced only by the action of the third 
Parties; their claim was only as to 8t 
nungs of wool, but the attachment was 
continued upon the 250 nungs of wool. 
The fact that the order of the Judge was 
Wrong cannot help the appellant. If he 
persisted as he did in his opposition, the fact 
that he got an unlawful order of the Court 
cannot avail him. He must be held responsible 
for the delay and consequent damage, 
whether the order of the Court was lawful or 
unlawful. Kissorimohun Roy v. Harsukh 
Das (18). Therefore, it appears to us it 
cannot be said that the delay and damage 
which followed the order of March 6, 1930, 

(18) 17 O 436; 171 A 17; 5 Sar. 472 Œ O). 
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was not due to the petitioning-creditor 
The two other creditors to which the Judge's 
order refers seem to have played a very 
minor part in this case, and the fact that 
they came to the help of the petitioning- 
creditor Harpalmal will not free him from 
his liability. Moreover, when on March 
29, the Court considered certain modi- 
fications in the order passed on March 6, 
Harpalmal, the petitioning creditor, again 
opposed. It is said that on May 30, the 
petitioning creditors came to an agreement 
with Messrs. Grahams Trading Oo., Ltd., 
as regards the sale of the wool and it was 
ultimately sold, and that objections were 
made by the two other creditors who 
came in after Harpalmal, Pamanmal and 
Tharumal. But even if the petitioning- 
creditor Harpalmal on May 30, came to 
an agreement with Messrs. Grahams 
Trading Go, Ltd., he was responsible for 
the damage. He cannot claim any benefit 
from the fact that he agreed to a course 
of action for which he was responsible and 
which was forced upon Messrs.’ Grahams 
Trading Co., Ltd., through the order of the 
Court. 

We do not think it was for the peti- 
tioning creditor, who was the wrong-dver, 
to say to Messrs. Grahams ‘Trading COo., 
Lid. whom he had wronged, that they 
should or should not do this. ‘l'nerefore, 
the argument that Messrs. Grahams Trad- 
ing Co., Ltd., should have furnished secu. 
rity in the sum of Rs. 15,000 when it was 
first demanded and sold the wool at an 
early date, does not appear to us to be of 
any weight. Ib is easy to be wise after 
the event and to say that Messrs. Grahams 
‘Trading Co., Ltd. should have removed 
the wool from the smail badiy ventilated 
office, but there can be no doubt that they 
were hoping from day to day tnat they 
would get the wool to which they had a 
night, and that they would sell it. Woaoen 
on May 30, the agreement to sell was 
come to, the vacation of the Court fol- 
lowed and when the interim Receiver was 
present, the customers were nob present, 
and so delay went on until the wool was 
sold in the middle of August 1930, butall 
this delay was the reasonable and probable 
consequence of the action of the petitioning: 
creditor. ` Therefore, in our opinion, it 
cannot be said tnat Messrs. Grahams 
Trading Co, Ltd, in any way by their 
negligence contributed to the damage 
which they suffered. Therefore, while wé 
are prepared to accept the argument thar 
from March 6, the Nazir and interim 
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Receiver abandoned his opposition and 
cannot be held liable for damage there- 
after we cannot come to the same conclu- 
sion es regards Harpalmal who persisted 
in his opposition throughout and who, in 
our opinion, was principally responsible 
from the beginning to the end. 


It is then said that it is in no way 


proved that Messrs. Grahams Trading Co., 
Lid., suffered the damage which the Judge 
has awarded them which was based upon 
the difference between Rs. 10,000 which 
they advanced upon 250 nungs cof wool 
and the price of Rs. 5,093-4-3 the proceeds 
of the sale, and it is said that that wool 
would not at that time have fetched 
Rs. 10.000 in Liverpool. 


The learned Judge has held that the 
price ihe wcol would fetch in the Liver- 
pool market isirrelevant and the measure 
of damages is. the difference between 
Rs. 10,000 advanced on the wool and the 
price obtained at the sale. But Messrs. 
Grahams & Co. had only a limited intercst 
in this wool. They are entitled cnly to 
such damages as arise frcm the unlawful 
seizure cf the woo!, and if the wool hid 
not been seized but sent to Liverpool and 
sold in tbe ordinary way and less than a 
sum of Ks. 10,600 was obtained, clearly 
the difference between this lesser sum and 
the sum for which tbe wool was sold at 
Sukkur would be the measures of damages 
arising from this unlawful seizure. But 
there is the evidence of Mr. Graham, and 
his evidence is not rebutted, that if the 
wool had not been unlawfully seized but 
sent to Livérapool and sold in the ordinary 
course of business, £ 1,000 or 1,:00, that 
is more than the advance of Rs. 10,000 
excluding freight charges, would have been 
obtained. 


We see noreascn to disbelieve this evi- 
dence. Thus the measure of damages is 
the difference between Ks. 10,000 advanced 
by Messrs. Grahams Trading Co. for this 
wool and the sum fetched at the forced 
sale, and this sum has been  correctiy 
ca'culated by the Jearned Subordinate 
Judge. Therefore so far as this question 
of damage is concerned, we see no reason 
whatever to interfere with the decision of 
the Subordinate Judge. The respondents 
have filed cross-objections against the 
order of the Subordinate Judge dismissing 
the claim for damages for loss of business 
and loss of reputation. The learned Judge 
has come to the .conclusion that the loss 
of business and lcss of reputation, if any, 
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was not the direct consequence of the 
attachment of goods. 

So far as ‘he loss of business is con- 
cerned, it appears to us that as the goods 
were attached by placing a padlock on the 
Company’s office, and in that office were 
the Company's books, the respondents 
could claim damages for loss of use of the 
office, but not for loss of business that 
arose from this loss of use, and there is no 
evidence so far as we can see which 
enables us to find what the loss of use of 
the office came to. Moreover, it is notin 
our opinion even shown that the Company 
suffered in business as an indirect conse- 
quence of this attachment. The agent. 
Rupchand could still have bought wool, 
but on his own evidence, the wool market 
was very shaky. The fact that these 
250 nungs had to be stored in his office 
and the insolvency of Balchand Tillumal 
appears sufficient evidence of this. 

And so far as reputation is concerned, 
there is no evidence, so far as we can see, 
which justifies damages for loss of reputa- 
tion as a direct consequence of this attach- 
ment. We do not think, therefore, it can be 
said that the plaintiffs have proved 
damages either by way of loss of business 


-or reputation as a direct consequence of 


the attachment within the principle in 
Hadley v. Baxendale (19:. We think, 
therefore, we must allow the appeal of the 
Nazir and interim Receiver, Udharam, so 
far as the Subordinate Judge finds him 
liable for damage after March 6, but we are 
told thisis a matter of no consequence 
because appellants No. 2 have already 
satished the decree. Oertainly appellants 
No. 2 deserve no consideration at our 
hands. 

Mr. Pahlajsing for the respondents asks 
that we should award nominal damages 
against the Nazir, for the rights of the 
respondents have been infringed. The 
Sabordinate Judge has awarded the res- 
pondents interest at 12 per cent. from the 
date the money was advanced to the date 
of suit and interest at 6 per cent. there- 
after, but on our finding that the Nazir 
was a joint tert-feasor up to March 6, 
he will be liable jointly and severally for 
the sum payable as interest up to that 
date in accordance with the order of the 
Subordinate Judge, and we do not think 
any further measure of damages against . 
him need be awarded. He will also have 
to pay his own costs throughout. The 


(19) (1854) 9 Ex. 341; 20 L R 517; 28 L J Ex. 179- 


- 18 Jur, 358; 2 W R.302. 
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appeal of the second appellants is dis- 
missed. l 

The learned Judge did not apportion 
the damages between the two appellants 
as joint tort-feasors, as defendants No. 2 
. undertook to accept all liability. We are 
informed they have satisfied the decree. 
There is, therefore, even less need for us to 
apportion damages between the appellants. 

The appeal of appellant No. 1, the Nazir 
the interim Receiver, is allowed so far as 
his liability to damages after March 6 
is concerned, but he will get no order as 
to casts. He need not pay costs as there 
will be only one set. The appeal of appel- 
lants No. 2 is dismissed with costs. The 
cross-objections are algo dismissed with one 
set of costs. 

D. , Order accordingly. 





ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 7 of 1936 
August 16, 1937 
SULAIMAN, C. J. AND Harriss, J. 

“RAM CHANDRA SINGH AND ANOTHER— 
DEFENDANTS——A PPELLANTS 
versus 
Lala MISRI LAL—Puatntive AND OTHERS 


— DEFENDANTS — RESFONDENTS 

Agra Tenancy Act (IIf of 1926), ss. 44,271, 242 
(3), 82—Hjectment suit under s.44—Question, whether 
land is sir or tenancy—Question, if one of proprie- 
tary right—Appeal, where lies—Tenant in lawful 
possession unlawfully transferring land—S, 44, if 
applies—Remedy of land-holder—Mortgagor, a lessee 
from usufructuary mortgagee selling équity of re- 
demption to third person and also relinquishing and 
surrendering possessory rights-—-Validity of transfer 
—S. 82, if applies. 

Where inan oejectment suit under s. 44 of the 
Agra Tenancy Act, the question is whether the 
lands are the sir plots of the defendants or whether 
they are their tenancies and the same question is 
raised inan appeal, it isnot a question of proprie- 
tary right within the meaning ofthe section. There- 
fore, an appeal does not lie to the District Judge 
under s. 242 (3), but to the Commissioner, 

Section 44, Agra Tenancy Act, does not apply 
to a case where a lawful tenant has unlawfully 
transferred his holding to another person. If it is 
applied it would be nullifying the express provisions 
ofs. 82 (2), under which it is necessary that both 
the tenant and the transferee should be made parties, 
In acase ofthis kind, the proper course for the 
land-holder is to bring his suit under s. 82, because 
it is the illegal act of his tenant which gives him 
the cause of action and itis not the occupation of 
the land by the transferee which amounts to an 
inringement of his right, because previously the 
land-holder was not entitled to immediate possession 
of the land at all. 

The usufructuary mortgagor who wasa lessee of 
the mortgagee sold his equity of redemption in the 
property fo athird person and at the same time 
relinquished and surrendered his rights of possession 
as lessee to him instead of tothe general body of 
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co-sharer. In purstiance of it, he delivered the pos- 


session : 

Held, that the transfer was void and illegal and 
that s. 82, Agra Tenancy Act, applied. 

L. P. A. against the judgment of Mr. 
Justice Thom, dated January 8, 1936. 

Mr. S. B. L. Gaur, for the Appellants. 


Mr. Panna Lal, for the Respondents. 


Judgment.—This is an appeal by. the 
defendants arising out of a sult for eject- 
ment. In 1907 a usufructuary mortgage 
was executed by Daulat Ram of certain 
zamindari share including his sir plots: 
At the same time he executed a counter- 
part of a lease under a contract of tenancy 
taking over possession ofthe property as 
lessee until the mortgage was redeemed. 
Admittedly Daulat Ram retained actual 
possession of his properties, the usufructu- 
ary mortgagee being in constructive pos- 
session thereof. Subsequently Daulat Ram 
sold his equity of redemption to the defen: 
dantsin the morigaged property, at the 
game time executed what was called a 
deed of relinquishment in their favour 
under which he relinquished and surren- 
dered his possessory rights as lessee or 
tenant in favour of the defendants. The 
defendants obtained possession of these 
plots and remained in possession until the 
institution of the suit. Tne present suit 
wes filed by the zamindars against tze 
mortgagees under s. 44, Agra Tenancy Act, 
treating the defendants as persons who 
had either taken or retained possession of 
plots of land without the consent of the 
landholder andin contravention of the 
provisions of the Tenancy Act. One of 
the points raised in defence was that 
the defendants were proprietors. The trial 
Court framed an issue as to the defend- 
ants being proprietors and referred the 
same to the Civil Court for decision. The 
learned Munsif found that the defendants 
were proprietors and returned his finding 
to the Revenue Court. The Revenue Court 
thereupon dismissed the suit of the plaint- 
iffs altogether. The plaintifis appealed to 
the District Judge and not to the Commis- 
sioner, and the first ground taken was that 
the finding cf the triat Court that the land 
in suit wasthe sir of the defendants was 
not correct. There were other grounds 
taken which admittedly did not raise 
any question of proprietary title at all. 
The learned District Judge dismissed the 
appeal. On appeal to this Court it was 
allowed by a learsed Judge and the plain- 
tiffs’ suit for possession was decreed with 
costs. 
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Two points arise for consideration in 
this Letters Patent appeal. The first is 
whether the appeal at all lay to the Dis- 
trict Judge. There is no doubt that suits 
under s. 44, Tenancy Act come under 
Sch. IV, Group B, Serial No. 2,in which 
case an appeal would ordinarily lie to the 
Commissioner and not to the District 
Judge. Section 242 (3) however provides 
for an appeal to the District Judge in a 
case where a question of proprietary right 
has been in issue between the parties and 
is in issue in the appeal or where a ques- 
tion of jurisdiction has been decided and 
isin issue in theappeal. No question of 
jurisdiction arosein this case but it has 
been argued on behalf of the respondents 
that a question of proprietary right was 
raised in the first ground of appeal before 
the District Judge which has been quoted 
abcve. Sections 270 to 273 lay down the 
procedure when a question of proprietary 
right is raised in the Revenue Court. 
Explanation II, to s. 271 however lays 
down that : 


“A question of proprietary right does not include 
the question whether land in the actual possession 
ofa proprietor thereof isheld by such proprietor 
a NG or khudkasht or as a tenant or sub- 
enant. 


It follows that where the lands were 
the sir plots of the defendants or where 
they were their tenancies, it would not be 
a question cf proprietary right within the 
meaning ofthe section. Accordingly the 
requirements of s. 242 were not fulfilled; 
and therefore no appeal lay to the District 
Judge at all, The appeal should have been 
filed in the Court of the Commissioner. 

On the merits also it seemstous that 
the suit was totally misconceived. Section 
44 applies to acase where a person has 
taken possession of the landholdevr’s land 
withouthis consent and jin contravention 
of the provisions of this Act. In such a 
case the landholder can treat the occupier 
asa Mere trespasser and sue him in the 
Revenue Court for his ejectment. Where 
however, the land had been validly let 
out toatenant who was in lawful posses- 
gion thereof and the latter has transferred 
the sameto another person, there is a 
special s. 82 which is made applicable 
and in such acase s. 44 would not apply. 
Under s. 82, if a tenant transfers his 
holding or any portion thereof contrary 
to the Act, any person who thus obtained 
possession is liable to ejectment at the 
suit of the landholder. Sub-s. (2) provides 
thatto every such suit both the tenant and 
the person in whose favour the illegal 
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transfer purports tohave been made shall 
be made parties. lf we were to apply the 
provisions of s. 44 to a case wherea lawful 
tenant has unlawfully transferred his 
holding to another person, we would be 
nullifving the express provisions of s. 82 
(2) under which it is necessary that both 
the tenant and the transferee should be 
made parties. In a case of this kind, the 
proper course for the landholder is to 
bring bis suit under s. 82, because itis the 
illegal act of histenant which gives him 
the cause of action and it is not the occu- 
pation of the land bythe transferee which 
amounts to an infringement of his right 
because previously the landhoider was not 
entitled to immediate possession of the 
land at all. Section 34 makes it quite clear 
that every transfer made by a tenant in 
eontravention of the provisions of this Act 
shall be void. 

It has been argued before us that the 
deed of relinquishment was really not a 
deed of transfer at all but was a mere 
surrender of the exproprietary rights of the 
ienant and not a transfer of his possessory 
right to the defendants. The position at 
that time was that the Original mortgagcr 
was lessee from the usufructuary mcrtga- 
gee. If he had merely surrendered his 
rights and abandoned his holdings, the 
surrender would enure fcr the benefit cf 
the mortgagees and other co-sharers in the 


mahal and tte tenants would not possess 


to pass any interest to the defendants. 
On the other hand inthe deed of transfer 
it was the intention of the tenant to sur- 
render and relinquish his rights of posses- 
sion in favour of the defendants and not 
to the general body of co-sharers. Posses- 
sion was also admittedly delivered to the 
defendants. The transfer itself was ille- 
gal and void, but we cannot but treat the 
transaction asatransfer of the holding, 
though unlawful, by the tenant to the 
defendants. Section 82 of the Act therefore, 
applies. 

We accordingly allow this appeal and 
setting aside the decrees of this Court and 
the lower Appellate Court, direct that the 
lower Appellate Court should return the 
memorandum of appeal filed in that Court 
tothe plaintiffs fer presentation to the 
proper Court. If appears that the two 
points on which the appeal has been 
allowed were not in this form pressed 
before the learned Judge of this Court. 
We accordingly order that the parties 
should bear their own costs in this Court. 

D. Appeal allowed, 
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PRIVY COUNCIL 
Appeal from the Oudh Chief Court 
November 18, 1937 
Lorp MACMILLAN, Sir Ggoras LowNpss 
AND Sir SHADI LAL 
Thakurain GAJRAJ KUAR— 
APPELLANT 
VETSUS 
Thakur RUDRA PARTAB NARAIN 
SINGH-—-RESPONDENT 


Pleadings—New point—Defendant making out 
absolutely a new case in witness-box—Plaintiff not 
having any opportunity of meeting the case—Parties 
must be kept to their pleadings—Purdanashin lady 
—Her act free and intelligent—Fact of her being 
pardanashin has no importance. 

In an action on a promissory note, certain defences 
were stated and in particular the dsfence that the 
note. had never been executed by the defendant 
and that no consideration had been received such 
as wag alleged. No attempt whatever was made 
in the evidence to substantiate that defence; on 
the other hand, an entirely new and elaborate 
explanation of the transaction was set up for the 
first time by the defendant herself in the witness- 
box of which no indication had been given in the 
pleadings and what was even more serious, of 
which no warning had been given by way of 
cross-examination of the plaintiffs witnesses. 
Consequently, the plaintiff had no opportunity 
whatever of meeting these allegations then made for 
the first time by the defendant. Part of the story 
told by the defendant involved a very grave 
accusation against the plaintiff's father of having 
made fictitious entries in the account books of the 
defendant's estates, of which he was the manager: 

Held, that there could beno better illustration 
of the importance of keeping parties to their 
pleadings than this case. 

The fact that the executrix is a purdanaishin 
lady ceases to be of importance once it is established 
that the granting of the promissory note by her 
was the free ‘and intelligent act of her “who knew 
what she was doing and did what she wanted to.” 


Messrs. J. P. Eddy, K. C. and J. E. 
Godfrey, for the Appellant. 

Messrs. A. M. Dunne, K. C. and S Hyam, 
for the Respondent. 

Lord Macmillan.—Their Lorships do 
not find it necessary to call upon the res- 
pondent in this appeal. 

Counsel for the appellant has urged be- 
fore their Lordships every p:ssible cən- 
sideration open to him upon the pleadings 
and the evidence, but has failed entirely, 
in their Lordships’ opinion, to show any 
flaw inthe very careful judgment passed 
by the Chief Court of Oudh on October 
1, 1934. Nouseful purpose would be served 
in traversing once again the ground which 
has been so adequately surveyed in the 
Court below. It will be sufficient to say 
that this isa simple action on a promissory 
note, and that certain defences were stated 
and in particular the defence that the 
note had never been executed by the de- 
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fondant and that no consideration had 
baen received such as was a'leged, No 
attempt whatever was made in t'.e evidence 
to substantiate that defence; on the other 
and, an entirely new and elaborate ez- 
planation of the transaction was set up for 
the first time by the defendant herself 
in the witness-box of which no indication 
had been given in the pleadings and, what 
Was even more serious, of which no warning 
had heen given by way of cross examina- 
tion of the plaintifi’s witnesses. Con- 
sequently, the plaintiff had no opportunity 
whatever of meeting these allegations 
then made for the first time by the de- 
fendant. There could be no better illustra- 
tion of the importance of keeping parties 
to their pleadings than this case, for here 
part of the story told by the defendant 
involved avery grave accusation against 
the plaintiffs father of having made fictitious 
entries in the account books of the de- 
fendant’s estate, of which he was the 
manager for the purp%se of concealing 
what, if it was proved, was a very serious 
fraud perpetrated by him. Not a hint 
of this was put to bim in cross examina- 
tion and he was permitted to leave tne 
witness box without any suggestion that 
such an attack was to ba made upon the 
pertormance of his duty as manager of 
the estate and keeper of these acc unts. 

In the opinion of their Lordships, the 
criticism of the defendant's pleadings aad 
evidence contained in the judgment cf the 
Chief Court is well founded and entirely 
justiied. Taeir Lordships have not over- 
looked the fact that the defendant is a 
purdanashin lady, but this circumstance 
ceased to be of importance once it was 
established that the granting of the pro- 
missory note was the free and intelligent 
act of the defendant ‘who knew what 
she was doing and did what she wanted 
to." In the opinion of their Lordships 
this is a hopeless appeal and they will 
humbly advise His Majesty that the 
decree appealed from be atlirmed with 
costs. 

D. Decree affirmed. 

Solicitors. for tae Appellant.— wWesars. 
Nehra & Co. 

Solicitors for the Respondent.— Messrs. 
Barrow, Rogers & Nevill. 
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. ALLAHABAD HIGH COURT 
First Civil Appeal No. 359 of 1934 
July 31, 1937 
NIAMAT ULLAH AND ALLSOP, Jd. 
CHAITAN PRAKASH AND ANOTHER— 
PLAINTIFFS--APPELLANTS 

VETSUS 
MUMTAZ AHMAD AND orazRs— 


_ DEFENDANTS— RESPONDENTS 

Mortgage — Usufructuary — Deed providing for 
stipulated interest and that mortgagee would be en- 
titled to set off usufruct against such interest —Lease 
of property of even date to mortgagor for rent equal 
to that of interest—Rent not paid—Covenant in deed, 
if canbe enforced by mortgagee and principal and 
also interest, if can be recovered. 

An usufructuary mortgage-deed contained a dis- 
tinct stipulation that the mortgagor would be liable 
to pay the stipulated interest and that the mortgagee 
would set off the usufruct of the mortgaged property 
against the interest payable to him, Bya deed of 
even date, mortgagee let the mortgaged property to 
“tho mortgagor at the annual rent which was equal 
to one year’s interest at the rate stipulated in the 
mortgage deed. The lease was for three years. The 
mortgagor remained in possession of the house, but 
never paid any rent. In the mortgage deed or in the 
lease, there was nothing to suggest that the right 
of the mortgagee under the mortgage deed had been 
abrogated or cut down by the lease : 

Held, that the stipulation in the mortgage deed 
which entitled the mortgagee to recover principal 
and interest by sale of the mortgaged property was 
inno way affected by his rightas lessor to recover 
from the mortgagor-lessee the rentdue to him under 

a separate transaction. Themortgagee got nothing 
from the mortgagor and therefore the entire mortgage 
amount including the whole of interest was due 
and the mortgagees were entitled to a decree for 
principal and interest, as claimed by them. Second 
Appeal No. 1112 of 1894. Mohammad Karamat Ali 
Khan v. Ganeshi Lal (1), distinguished. ` 

F. 0. A. from the decision of the Second 
Sub-Judge, Meerut, dated May 31, 1934. 

Messrs. N. C. Vaish and L. M. Roy, for 
the Appellants. 


Mr. G. S. Pathak, for the Respendents. 


Judgment.—This is an appeal by the 
plaintiff-mortgagees arising out of a suit for 
sale of the mortgaged property. The plain- 
tiffs had sued for recovery of principal and 
interest for reasons which will hereafter 
appear. The lower Court decreed their 
claim for principal but not for interest. 

The facts are that the defendant-respon- 
dent Mumtaz Ahmad executed a mortgage- 
deed on January 6, 1931, in favour of Babu 
Ram,the predecessor-in-inierest of the plain- 
tiff-appellants. The sum advanced by the 
mortgagee was Rs. 5,000. The property 
hypothecated consisted of two houses in ths 
occupation of the mortgagor, The deed pur- 
ports to be usufructury mortgage-deed, but 
it contains a distinct stipulation that the 
mortgagor would be liable to pay interest at 
the rate of 15 annas percent, per month 
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and that the mortgagee would set off the 
usufruct of the mortgaged property against 
the interest payable to him. By a deed of 
even date, mortgagee let the mortgaged 
property to thé mortgagor at the annual 
rent of Rs. 562, which is equal to one year’s 
interest at the rate stipulated in the mort- 
gage-deed. The lease was for three years. 
The mortgagor remained in possession of 
the house, but never paid any rent. The 
suit, which has given rise to this appeal, 
was brought on May 27, 1933, for Rs. 5,000 
principal, and Rs. 1,305, interest, The 
defence was that the mortgagee was not 
entitled to recover any interest, his only 
remedy being to sue the mortgagor for rent 
in terms of thelease. This contention found 
favour with the lower Court, and. the 
plaintiffs’ suit was decreed for principal 
only. They have preferred the present 
appeal, in which the sole question to be 
decided is whether the plaintiffs are entitled 
to recover finterest, like the principal, by 
sale of the mortgaged property. 

The case does not present any difficulty. 
to our minds. The deed in suit purports 
to be a deed of usufructuary mortgage. Both 
the parties and the lower Court have treated 
it as such. It is likewise conceded that the 
mortgagee, who was assumed ito be in 
possession at the time when the lease was | 
executed, let the mortgagor into possessicn 
asa tenant. In this view, the mortgagee 
is entitled to recover, in terms of the mort- 
gage deed, the principal amount and such 
interest as remains unpaid without any 
fault of his. It cannot be suggested that 
the mortgagee did not use ordinary dilig- 
ence in collecting the rent, because it was 
the mortgagor himself who occupied the 
property as tenant end failed to pay tke 
rent which he was liable to pay under the 
lease. The mortgage deed expressly en- 
titles the mortgagee to sue for his mortgage 
money, which includes principal and such 
interest as was left unpaid. Under s. 76 (kj, 
Transfer of Property Act, the mortgagee is 
bound to apply his receipts from the mort- 
gaged property in reduction of interest, and 
if there is any surplus, in reduction of the 
principal. Inthe present case, the mort- 
gagee received nothing from the mort- 
gagor, who was liable to pay rent to the 
mortgagee. The obvious result is that the 
entire mortgage money, including the 
whole of the interest, is due, and the mort- 
gagee is entitled to enforce the covenant 
contained in the mortgage-deed and to 
recover not only the principal but also the 
interest, 


1937 


The contention, which the mortgagor's 
learned Counsel putforward in this Oourt, 
is substantially the same as that on which 
decision of the lower. Court rests. Itis 
argued that the parties having entered into 
the transaction of lease simultaneously 
with, or immediately after, the execution 
of the mortgage-deed, the right of the mort- 
gagee to recover interest, given in mort- 
gage-deed, was substituted by his right to 
. recover interest in the shape of rent under 
the lease, so that the mortgagee was not 
entitled to sue for sale of the mortgaged 
property for recovery of the interest. We 
are wholly unable to accept this view. The 
stipulation in the mortgage-deed which 
entitles the mortgagee to recover principal 
and interest by sale of the mortgaged pro- 
perty is inno way affected by his right as 
lessor to recover from the mortgagor lessee 
the rent due to him under a separate trans- 
action. There is nothing either in the mort- 
gage-deed or in the lease to suggest that 
the mortgagee’s right under the mortgage- 
deed has been abrogated or cut down by 
the lease. 

Reference was made in the course of the 
arguments to a case reported as a foot note 
at p. 341 of [Second Appeal No. 1112 of 
1594, decided on April 8, 1897, by Edge, 
C. J. and Blair, J. (23 All. 841 n)]. The only 
similarity between that case and the present 
one is that the mortgagee in both cases 
let the mortgaged: property to the mort- 
gagor at a certain rente The important 
distinguishing feature is that the mortgagor 
in the reported case had not agreed to pay 
interest apart from the usufruct of the 
property which was handed over to the 
mortgagee, No rate of interest was stipul- 
ated in the deed, nor did the mortgagor 
undertake to pay it, except by allowing the 
mortgagee to appropriate the usufruct. 
The case in Muhammad Karamat Ali Khan 
v. Ganeshi Lal (1), isnot at all applicable 
to the circumstances of thig case, nor is 
there anything in the judgment of Ash- 
worth, J. which is relied on by the respon- 
dents which supports the contention put 
forward in the present case. 

We are clearly of opinion that the plain- 
tiff mortgagees are entitled to a decree for 
principal and interest, as claimed by them. 
Accordingly we allow the appeal, modify 
the decree of the lower Court and decree 
the plaintiffs’ claim in full, A fresh pre- 
liminary decree shall be prepared, giving 
six months’ time for payment. Interest at 


(1) AI R 1927 All. 552; 101 Ind. Cas. 516; 49 A 658 
25 A L J 467, 
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the contractual rate on the principal amount 
shallrun up to the date fixed for payment, 
and thereafter at the rate of six per cent. 
perannum. The plaintiffs shall have their 
costs in beth Courts. The decree of the 
lower Court prescribing the order in 
which the two houses will be sold will 
stand. 


D. Decree modified. 


PRIVY COUNCIL 
Appeal from the Lahore High Court 
November 30, 1937 
Lorp ALNess, SIR Grores LOWNDES 
AND Sır Grores Rank In. 
Mahunt SHATRUGAN DAS SUBSTITUTED 
For Mohunt RAM LAKHAN 
DAS alias RAM LAKHMAN DAS 
—APPELLANT 
VETSUS 
Bawa SHAM DAS AND ofHers— 


RESPONDENTS 

Ejectment —Plaintiff suing defendant in ejectment 
— Held plaintiff failed to make out his title tosue— 
Question of defendant's qualification, held unneces- 
sary—Practice—Procedure—Depositions — Plaintiff 
not himself giving evidence—Instead defendant put 
in witness-box —Practice, condemned. 

Held, on evidence and agreeing with the High 
Court, that the plaintif failed to make out his 
title to sue in ejectment the defendant and that 
therefore their Lordships found it unnecessary to 
enter upon the question of the qualification of the 
defendant to occupy the office of mahunt : 

Held, also, that the plaintiff's allegations as to 
custom were inconsistent and that there was no 
reliable evidence of the plaintiff's due appointment 
to the gaddi in question under any of the customs 
alleged. 

The practice of calling the main defendant as 
witness forthe plaintiff and the plaintiff himself 
refraining from giving evidence on his own behalf 
condemned and the course taken by the High Court 
in treating the plaintiff as a person who put the 
main defendant forward as a witness of truth 
approved, 


Mr. A.M. Dunne, K. C., for the Appel- 
lant. 

Mr. S. Hyam, for the Respondents. 

Sir George Rankin—TIn this case the 
original plaintiff was one Mahabir Das 
Mahunt of a thakardwara at Peshawar 
and Chiniot. By his suit, brought on 
August 3, 1926, in the Court of the Subordi- 
nate Judge at Sheikhupura in the Punjab, 
he claimed to eject the first defendant 
Sham Das froma thakardwara situate at 
a village called Bhikhi and from the pro- 
perties belonging thereto. On August 22, 
1927, he succeeded befcre the trial Judge 
in obtaining a decree declaring that Sham 
Das was a trespasser and that he (the 
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plaintiff was entitled to possession of the 
property attached to the Bhikhi temple. 
Thereafter he obtained possession in exe- 
cution of the decree. The High Court at 
Lahore, however, on June 27, 1933, set 
aside this decree and dismissed the suit. 

While the appeal was pending in the 
High Court, viz., on July 10, 1930, Mahabir 
Das died and was succeeded on the gaddis 
of Peshawar and Chiniot by one Ram 
Lakban Das. On an application made by 
Sham Das on October 14, 1930, the High 
Court substituted Ram Lakhman Das as 
plaintiff-respondent to the appeal—an order 
which is objected to before their Lordships 
onthe ground that the application was 
four days out of time, that the appeal had 
abated on October 10, and that no suffi- 
cient cause was shown under O. XXII, 
T. 9 (9) for setting aside the abatement. 

On January 18, 1935, Ram Lakhman 
Das executed a deed of relinquishment 
whereby he relinquished his various gaddis 
including that of Bhikhi to the present 
appellant Mahunt Shatrugan Das and 
authorised him to prosecute this appeal to 
His Majesty. 

The institution at Bhikhi, which is the 
subject of dispute, is admittedly a 
thakurawara of the Bairagis of Rama 
Nand. It goes by the name of one Bawa 
Prahlad Bhagat Sahib as its founder. 
Before Sham Dus attained the gadii in 
1923. the mahunt was one Dharm Das, said 
by both pariies to have been a descend- 
ant of Prahlad Bziagat. Dharm Das died 
on June 25, 1923, but he had been long 
afflicted with insanity. It seems now to be 
clear, though it was at one time disputed 
by the plaintiff, that Dharm Das had a 
chela called Dial Das who acted as mahunt 
during the absence and incapacity of 
Dharm Das. Dial Das, however, pre-decezs- 
ed Dharm Das, and on the latter's death 
Sham Das, the first defendant claiming 
to be chela of Dial Das, applied to the 
Revenue Court for mutation and obtained 
mutation on November 2, 1924. Sham 
Dasis admittedly a gharisit or house- 
holder, having been married twice, though 
he is now apparently a widower. Accord- 
ing to the plaintiff's case Sham Das cannot 
lawfully succeed to the gaddi as only an 
ascetic (verkati bairagi) can be mahunt of 
Bhikhi. 

The plaintiff's case as pleaded by his 
amended plaint is anything but clear. 
The defendants 26: of these 20 seem 
to betenants of land belonging to the 
Bhikhi institution and five are mahunts 
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of other bairagi thakardwaras. The euit 
is framed in ejectment and asks a decla- 
ration negativing the right of Sham .Das. 
One relief claimed is “(d) I may beac- 
cepted as lawful mahunt with full powers 
in place of defendent No. 1 and possession 
of movable and immovable property...... 
may be awarded to me from him.” On the 
footing that Mahabir, the original plaintiff, 
was the true and lawful mahunt of Bhikhi, 
the suit is simply one wherein he is 
claiming possession of his own property. 
But if this ground has tobe abandoned, 
it is not,in their Lordshis’ view, possible 
to alter the character of the suit so as 
to regard it as one brought by a person in- 
terested in the institution to obtain due 
administration thereof and the appointment 
of a proper mahunt. It does not appear 
that the plaintiffis on this hypothesis a 
person interested in the Bhikhi institution. 
He is notone of ils sewaks nor a resident 
of Bhikhi. Moreover, according to the 
plaintiff's case the institution would seem 
to be a public charity so as to attract the 
provisions of s 92 ofthe Code. ; 
What thenis the case made by the 
plaintiff to show that he is entitled to pəs- 
session of the Bhikhi temple? He must 
succeed on the strength of his own title. 
According to the plaint Prahlad Bhagat 
was one of a number of disciples of a 
sidhu called Lalji, who founded a bhek 
(council) of ascetic bairagis and the 
Bhikhi temple is governed by a system 
according to which a mohunt can cniy 
nominate a chela to succeed him with the 
permission of the bhek,and if there is no 
such nomination, the bhek can appoint any 
other gaddinashin to the vacant gaddi, 
On this footing the plaintiff's claim is that 
Dharm Das having died without a chela, 
“I, being oneof the distinguished gaddi- 
nashins of the said bhek, have the right 
of succession on behalf of the bhek < So 
far the title of the plaintiff to the office of 
mahunt of Bhikhi is difficult to discover. 
At the settlement of issues the plaintiff 
stated: “I have been authorised by the 
four big gaddis to bring this suit’. The 
second defendant was Harnam Das, the 
mahunt of Dhianpur, who filed a written 
statement alleging that “the thakardwara 
at Bhikhi is under the Dhianpur gaddi” 
and stating that “the plaintiff brings the 
claim with the permission of this gaddi". 
The learned trial Judge held that the: 
Bhikhi institution was not independent, as 
the first defendant claimed, but was under 
the rule of Dhianpur and that ib was for 
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the mahunt of Dhianpur to appoint a suc- 
cessor to Dharm Das. The High Court 
have rightly been dissatisfied with this con- 
clusion as itis not the case made by the 
plaint. Still less can the Court be asked 
to hold the plaintiff to have been duly 
installed as mahunt of Bhikhi by one 
Bhagwan Das as the legate of the Dhian- 
pur mahunt. Mahabir Das. the plaintiff, 


refrained from giving evidence on 
his own behalf. He adopted instead 
the tactics of calling Sham Das, 


the first defendant, as a witness for 
the plaintiff, with the usual result that 
important features of his case are denied 
by his own witness. Their Lordships 
have on previous occasions condemned 
this practice and approve of the course 
taken by the High Court in treating the 
plaintiff as a person who put the first 
defendant forward as a witness of truth. 
Their conclusion upon the whole case is 
that the learned Judges of the High 
Court were right in being dissatisfied 
with the plaintiff's preof of the custom 
alleged by him to govern the Bhikhi 
temple and still more dissatisfied with the 
proof that it was controlled by the mahunt 
of Dhianpur. They think that the plaint- 
iff's allegations as to custom are inconsis- 
tent and that there is no reliable evidence 
of the plaintiff's due appointment to the 
Bhikhi gaddi under any of the custom 
alleged, In the evidence as to cusiom 
there is a noticeable lack of specific in- 
stances as distinct from mere swearing 
“by the card.” At the root of the case 
is,tthe question of fact whether Dial Das 
did not make Sham Das his chela. If so 
the fact that Dial Das pre-deceased Dharm 
‘Das may putno difficulty in the way of 
Sham Das. On this fundamental point the 
High Court accepted the latter's case and 
the witnesses called by him from among the 
sewaks of the temple and from the batragi 
community are dificult to discard. Their 
Lordships arein agreement with the High 
Court thatthe plaintiffs title to sue in 
ejectment has not been made out, and 
they find it unnecessary to enter upon the 
question of the qualifications of Sham Das 
to occupy the office of mahunt. 

It isnot shown that Sham Das might 
and should have known of the death of 
Mahabir before he did or that the High 
Court werein error in excusing him for 
the four days delayin making his applica- 
tion for substitution. Ram Lakhman Das 
waited from October, 1930, to June 12, 
1933, before objecting to the substitution: 
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the hearing of the appeal began on June 
8, 1933. There is no substance in the 
objection taken to the order setting aside 
the abatement. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismiss- 
ed. Asthe respondents have not appear- 
ed, there will be no order as to costs. 

D, l Appeal dismissed. 

Sclicitors for the Appellant:— Messrs. 
T. L. Wilson & Co. 





ALLAKABAD HIGH COURT 
Second Civil Appeal No. 359 of 1935 
August 20, 1937 
GANGA Natu. J. 
Musammat JAGDHEI AND ANOTHER — 
DEFENDANTS— À PPELLANTS 
VETSUS 
SAMPAT DUBE—PLAINTIFF AND ANoTHER— 
DEFEN DANTS— RESPONDENTS 

Agra Tenancy Act (IIT of 1928), s. 99—Section, if 
retrospectite—Civil Procedure Code (Act V of 1908) 
0. XLI, rr.4,33~Distinction between r. 4 andr. 33 
—R. 4, applicability of. 

Section 99, Agra Tenancy Act, has no retrospec- 
tive effect. Where the cause of action hasarisen in 
August 1926, the suit is cognizable by a Civi] 
Court. 

There is a distinction between O. XLI, r.4, and 
O. XLI, r. 33, Civil Procedure Code. Rule 33 applies 
toa case where the appeal is as to a part only of 
the decree, while r. 4 applies to a case where the 
appeal is from the whole decree. 

Order XLI, r. 4, Civil Procedure Code, is based 
on two considerations : firstly to give the Appellate 
Court full power to do justice to all parties whether 
before if or not, and secondly to prevent contradic- 
tory decisions in the matter in the same suit. In 
order toapply r. 4 it is essential that the decree 
appealed from should have proceeded on a ground 
common to all the plaintiffs or defendants and the 
whole case is gone into in the Appellate Court at 
the instance of the parties representing all the neces- 
sary contentions in the case, 

S. O. A. from the decision of the Sub- 
Judge, Jaunpur, dated November 30, 1934. 

Mr. Haribans Sahai, for the Appel- 
lants. 


Mr. A. P. Bagchi, for the Respondents. 


Judgment—This is a defendants’ appeal 
and arises Out of a suit brought against 
them by the plaintiffs-respondents for pos- 
session over the fixed rate tenancy deg- 
cribed in the plaint and Rs. 96 for mesne 
profits for three years. The tenancy in 
dispute belonged to Sital Dube. On his 
death it was succeeded to by hig widow 
Musammat Phulbasi. She died in August 
1935. Musammat Phulbasi and her 
daughter mortgaged the tensney to 
Bhawani Palat and subsequently solq the 
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same to him on January 7, 1901. Bhawani 


Palat gifted the same to the defendants 
in 1925. The plaintiffs claimed the tenancy 
in dispute as reversioners of Sital Dube. 
The defendants contended that the plaintiffs 
were not the nearest reversioners of Sital 
Dube and that the transfer had been made 
for legal necessity. The trial Court found 
that the plaintiffs were not the reversioners 
and dismissed the suit. It also found that 
there was not legal necessity for the sale 
deed. Sampat Dube, one of the plaintiffs, 
went up in appeal. The lower Appellate 
Court found that the plaintiffs were the 
reversioners and decreed the suit. It may 
be mentioned here that both the plaintiffs 
claimed the property in equal shares as 
being reversioners of equal degree. No 
appeal was filed by Nand Gopal Dube. 
The lower Court decreed the suit in his 
favour also. 

It has been urged on behalf of the 
defendants-appellants that the Civil Court 
had no jurisdiction asthe suit fell under 
s.99, Tenancy Act. Section 99, Tenancy 
Act has no retrospective effect. The 
cause of action arose in August 1926. The 
suit was, therefore, cognizable by the Oivil 
Court. The finding of the lower Appellate 
Court as regards the reversionership of tke 
plaintiffs was challenged by the appeliants 
on the ground that the finding was based 
on speculation. The word “speculation” 
has no doubt been used by the lower 
‘Cours but in a wrong sense. While 
discussing and rejecting the evidence of 
Chian as to whether Sital predeceas- 
ed his father, the learned Judge ob- 


served ; 


“In short he is not also in a position to say 


definitely about this point. ‘The result isthat the 
Court is left to its own speculations on the question 
which of the two, father and son, predeceased the 
other. Hence I will deal now with the circumstantial 
evidence,” 

The learned Judge thereafter consider- 
ed the circumstantial evidence and record- 
ed 2 finding to the effect that Sital died after 
bis father. The finding is not based 
on mere speculation but is based on 
inferences which thelearned Judge drew 
from the oral and documentary evidence 
and certain other facts before him. The 
finding cannot. therefore, be called merely 
speculative. The finding of the learned 
Judge being one of fact and based on 
evidence is conclusive and final. As stated 
above, out of the two plaintiffs only one 
appealed to the lower Gourt. No appeal 
was filed by Nand Gopal Dube. The 
lower Court has decreed the suit in his 
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favour also. The appeal had been filed 
by Sampat Dubein respect of the whole 
suit. Nand Gopal Dube was impleaded as 
a respondent., It wascontended on behalf 
of the appellants that the lower Court could 
not decree the suit in favour of Nand 
Gopal Dube as the decree against him 
had become final. Reliance was placed on 
Rangam Lal v. Jhandu (1). This case 
relates to O. XXI, r. 33. There the 
plaintiff sued the defendant for rent of a 
holding and claimed Rs. 294:7-0 and 
the defendant pleaded that the claims 
had been discharged, but the Assisiant 
Collector gave the plaintiffa decree for 
Rs. 96-11-11. The plaintiff appealed against 
the decree inso far asit dismissed apart 
ofthe claim. “The defendant submitted 
tothe decree. He neither filed a cross- 
appeal nor objections as provided by 
O.XLI,r. 22, Civil Procedure Code. On 
appeal by the plaintiff in respect of the 
portion of the claim which had been 
dismissed, certain issues were remitted by 
the District Judge to the trial Court. The 
District Judge on return of the findings on 
the issues remitted by him to the Assistant 
Collector dismissed the claim of the plain- 
tiff in toto. It was held by the Full Beach 
that the dismissal by the Judge of the 
plaintiff's suit in its entirety was not a 
proper exercise by him of the powers 
conferred by O. XLI, r.33. If the defen- 
dant was aggrieved by the decree against 
him for Rs. 96, there was ne reason why he 
should not have appealed or filed objec- 
tions, 

This matter was argued before me on 
November 18, 1936 when I remitted two 
issues forfindings to the lower Court. At 
that time I was of the opinion that the 
ruling applied to the present case but now 
I find that the case does not come under 
O. XLI, r. 33, but comes under O. XLI, r. 4 
and it does not apply. There is a distine- 
tion between O. XLI, r. 4, and O. XLI, 
r. 33. Rule 33 applies to a case where the 
appeal is as to a part only of the decree, 
while r. 4 applies to a case where the 
appeal is from the whole decree. The 
Full Bench case referred to above applies 
to O. XLI, r. 33 and not to O. XLI, r. 4, 
Order XLI, r. 4 is based on two considera- 
tions: firstly to give the Appellate Court full 
power to do justice to all parties whether 
before it or not, and secondly to prevent 
contradictory decisions in the matter in 
the same suit. In order to apply r. 4 if 
is essential thatthe decree appealed from 

(1) 8 A LJ1111; 11 Ind. Oas, 640; 34 A 32 (F B). ` 
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should have proceeded on 2 ground common 
to all the plaintiffs or defendantsand the 
whole case is gone into in the Appellate 
Court at the instance of the parties repre- 
senting all the necessary contentions in the 
case. 

It is, therefore, necessary to see whether 
the decree has proceeded on any ground 
common to all the plaintiffs. The case of 
both the plaintiffs was that they were 
reversioners of equal degree and had des- 
cended from one common ancestor Dassu 
Dube. The property in dispute belonged 
to Sital. According to the plaintiffs Dassu 
Dube had four sons, Nihal, Jai Ram, 
Bhawani and Ram Parshan. Nihal’s son 
was Manog and Manog’s Sital. Nand 
Gopal and Sampat are the great-grandsons 
of Ram Parshan. The pedigree set up by 
the plaintifis as totheir being the descen- 
dants of Dassu Dube was not challenged 
at all by the defendants. The defendants’ 
contention was that Sital wasthe son of 
Manog but Manog was not a descendant 
of Dassu. According to defendants Manog 
was son of Mansha. The other conten- 
tion between the parties was as to whether 
Sital hud died during the lifetime of 
his father Mancg. ‘These two points were 
common to both the plaintiffs. ‘The linding 
of the lower Court on both these points 
is in favour ofthe plaintiff-respondents, 
As stated above, the appeal is from the 
whole decree. The decree of the trial 
Court proceeded on grounds common to 
both the plaintiffs. Consequently O. XLI, 
T. 4 applies with fuil force to the present 
case and the lower Appellate Court was 
fully entitled to pass a decree in favour 
‘of both the plaintiffs ander the provisions 
of this section, although one of them, 
i. e. Nand Gopal, had not filed an appeal 
but had been impleaded as a respondent, 
There is, therefore, no defect in the decree 
passed by the lower Appellate Court in 
‘favour of both the plaintitts. The follwing 
two issues were remitted to the lower Court 
for findings : 

“(1) Whether the usufructuary mortgage and the 
sale made in favour uf Sital Dube were for legal 


necessity; and (2) to what mesne profits is Sampat 
Dube entitled in respect of his half share?" 


The lower Court's finding on the first 
point is that the mortgage and the sale 
were not for legal necessity. The tinding 
on the second point is that Sampat Dube 
is entitled to Rs. 22 mesne protits, Both 
these points areoffacts and the findings 
of the lower Court on them are conclusive. 
The share of Nand Gopal being equal to 
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that of Sampat Dube, Nand Gopal is alsc 
entitied to Rs. 22 mesne profits for his 
share. The lower Court had remanded 
the case tothe trial Court for determining 
the mesne profits. The present appeal 
was against the order of the lower Court 
remanding the case for the trial of the 
question cf mesne profits. There is now 
no need to remand the case to the trial 
Court forthe decision of the amount of 
mesne profits. It is, therefore, ordered 
that the appeal be partly allowed and the 
order of remand be set aside. The 
decree of the lower Court is amended only 
so far that both the plaintiffs’ suit for 
Rs. 44 for mesne profits will also be decreed 
with proportionate cosis. The respondents 
will get their costs of this Court from 
the defendants-appellants. The appellants 
will bear their own costs in this Court. 
Permission for Letters Patent appeal is 
granted. 
D. Appeal partly allowed. 





OUDH CHIEF COURT 
First Civil Appeal No. 51 of 1935 
November 30, 1437 
Zia: UL-HASAN AND SMITH, JJ. 
Babu SUNDAR LALL—PLAINTIpR— 
APPELLANT 
versus 
Babu GUR SARAN LALL AND OTHERS — 


DEFENDANTS—RESPONDENTS 

Hindu Law—Debis—Person executing deed of 
relinquishment of property in favour of minor son 
to save estate from his extravagance—Arrangement 
to pay creditors made—Some property left in tact 
—kelinquishment, whether to defraud creditors— 
Transfer of Property Act (IV of 1852), s. 53, appli- 
cabtlity of, to such a case—Deed held genuine— 
Guardians and Wards Act (VIII of 1890), s. 31~ 
Guardian asking permission to sell part of minor's 
property to pay off debts—District Judge, whether 
should make wtnquiry—Appeal—dJ urisdiction—Pro- 
perty partly situated outside High Court's juris- 
diction and partiy wtthin—Suit in lower Court— 
Decree—Party submitting to that part of decree, 
which relates to property situated within jurisdic- 
tion—Appeal against decree relating to property 
outside High Court's jurisdiction—If can be enter- 
tained. 

Where a Hindu father executes a deed of relin- 
quishment in fuvour of his minor son, in order to 
save the property from his own extravagance, it 
cannot be said that the deed was executed to de- 
fraud the creditors, if there ıs no evidence on the 
record to show who were the creditors, intended to 
be defrauded and there is separate arrangement 
made for the payment to the creditors, and some 
of the property is left in tact and not included in 
the deed. Moreover, the relinquishment of his rights 
by a co-parcener in favour of another co-parecener 
cannot be strictly said to be a transfer within the 
meaning of s. 53 of the Transfer of Property Act, 
[p. 640, col. 2.] 
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Intention to save the property from one’s extra- 
vagance is not fraudulent. It may be carried into 
efect by honest means, And people who mean to 
effect such a design by fraud are not likely to put 
it in the forefront of an instrument which must 
be registered, which may easily be discovered by 
persons interested to inquire about the property 
and to which attention is likely to be drawn by 
the consequent mutation of names after public notice 
and a change of management, at Bishan Chand v. 
Musammat Asmida Koer (1), followed. [p. 641, col. 1.] 

Heid, that the facts that the mutation was effected 
after the relinquishment and the mother of the minor 
managed the property, the subject-matter of the re- 
linquishment, on behalf of the minor by taking per- 
mission of the District Judge now and then showed 
that the deed of relinquishment by the father in 
favour of his minor son was not fictitious but was in- 
tended to be acted upon. 

Where a guardian of a minor applies to the 
District Judge for permission to sell part of the 
minor’s property to pay off debts, 8. 31 of the Guar- 
‘dians and Wards Act, does not make the holding 
of any inquiry on the part of the District Judge 
essential, |p. 641, col. 2.) 

The plaintiffs’ suit was dismissed by the Court 
below not only in respect of the share of a 
village situated in Cawnpore District, è. e., outside 
the jurisdiction of Oudh Chief Court but also about 
the house in Lucknow, ‘The plaintiff biought an 
appeal about the share of the village only, and 
had submitted to the lower Uourt’s decree about 
the house. It was on account of the suit being 
both ın respect of a share of that village and of 
a house: situate in Lucknow that the suis was filed 
in the Court of the Vivil Judge, in the Fro- 
vince of Oudh. It was argued that owing to the 
abandonment of his claim about the house by the 
plaintiff, the appeal related to property which did 
not lie within the jurisdiction of tne Uhbief Court, 
and that, therefore, this Court had no jurisdiction 
to hear the appeal: |p. 642, ccl, 1 | 

Held, that no donbs the village in question lay 
beyona the jurisdiction of the Cnief Court, but as 
the suit was rightly filed under the law in the 
Court of the Vivil Judge, an appeal against his 
decree in the suit could only be heard by this 
Gouit, and not by any other Court, so that the 
relinguishment ot his claim about the house by 
the plaintiff did not affect the jurisdiction of this 
Court to hear the appeal, j[bid,] 

F. 0. A. agaimst tne decree of the Civil 
Judge, Malihabad, Lucknow, dated Decem- 


ber 22, 1934. 


Messrs. Kashi Prasad 
Raj Kumar Srivastava, 
lant. 


Mr. Bhagwati Prasad Srivastava, for the 
Respondents Nos. 3, 4 and 9, 

Mr. R. N. Shukla, for the Respondents 
Nos. 3, 5 and 7. : 

Mr. Rameshwari Dayal, for the Res- 
pondent No. 1. 

Mr. Bhagwat Nath Srivastava, for the 
Respondent No. 4. 

Judgment.—This is a hrst appeal 
against a decree of the learned Civil Judge 
of Malihabad, Lucknow, who dismissed 


Srivastava and 
for the Appel- 


the plaintif- appellant's suit for possession , 
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of a house situtate in Purwa Chheda 
Khawas, Lucknow city, and of an 11 annas 
and odd share in patti Sundar Lall in 
village Bahrai, District Cawnpore. 

The following pedigree, which is not 
disputed, will be ofuse in understanding 


the facts of the case :— 
ARSAN SINGH 


| 
Des ki ; Sheo Sahaj. 
j | Mathura Prasad, 
Hari Sahai Jia Lall. (died childless) 
(died childicss) | 
| : 
Mangli Prasad Samawati Prasad 
(married to Lalta (unheard of 
Kuar, defendant for ahout 
No 2, daughter 38 years). 
of Himmat 
Bahadur) 


| 
Gur Saran Lall, 
defendant No. 1. 


| 
Sundar Lall, 
plaintiff. 


According to the plaintiff, the house and 
the share in dispute in village Bahrai 
belonged tohis ancestors. Saraswati Prasad 
disappeared about thirty-eight years ago, 
and Jia Lal died in 1905. On Jia Lal's 
death though his son Mangli Prasad was 
living, the family property was mutated in 
the name of the latter's son Gursaran Lall, 
father, of the present appellant. - It appears 
that Gur Saran Lall, when he came of age 
about 1912, began tosquander and borrow. 
money by his exiravagance and immoral 
habits. In 1916, Mangli Prasad, his father, 
also disappeared, and does not appear to 
have been heard of since. In 1917 some 
well-wishers of the family put their heads 
together to devise means by which the: 
family property might be protected, and 
they at last prevailed upon Gur Saran 
Lali, defendant No. |, to execute a deed 
of relinquishment in favour of his minor 
son, Sunder Lall the present plaintiff- 
appellant. Accordingly on September 5, 
1917, Gur Saran Lail, executed such a 
deed (Ex. 5), by which he relinquished. his 
own rights in respect of the share of 
village Bahrai in dispute in favour of his: 
minor son, the plaintif, under the guardian- 
ship of his (defendant No. 1s) mother, 
Musammat Lalta Kuar, defendant No, 2. 
The lady applied to the District Judge of 
Oawnpore for her appointment as guardian 
of the plaintiff, and she was so appointed 
on July 9, 1920. Subsequently she applied 
to the District Judge, Oawnpore, for pers 
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mission to sella two annas share of village 
Babrai in order to pay off debts left by 
Mangli Prasad; grandfather of the minor. 
Permission was granted to her, and accord- 
ingly defendant No. 2 on July 30, 1923, 
executed a sale-deed (Hx-7.) in respect of 
a two annas share of Bahrai in favour 
ofa certain Mangli Prasad and others. 
This sale was preempted by Pandit Har 
Dass, Ajudhiya Prasad and Jamna Prasad, 
defendants Nos. 4 to6 in whose favour a 
decree was passed so that the share in suit 
passed from the vendees to defendants 
Nos. 4 to 6 (respondents Nos. 3 io 5.) 

On July 7, 1924, Gur Saran Lall filed a 
suit: against the present plaintiffin the Court 
of the Munsif, South Lucknow, for cancella- 
tion of the deed of relinquishment, Ex. 5. 
The suit was brought against him under 
the guardianship of the present defend- 
ant No.2, his grandmother. On August 
4,1924, this suit was decreed on the admis- 
sion of claim made by the guardian ad 
litem of the present plaintif. After this 
Gur Saran Lall made the following trans- 
fers, some in favour of defendants 
Nos. 4 to 6 (now respondents Nos. 3 to 5), 
and some in favour of defendants Nos. 7 
and 8 (nuw represented by respondent 
No. 7 alone), 

l. A mortgagee deed for Rs, 1,500 dated 
December 23, 1925, in favour of Basdeo, 
predecessor of defendants Nos. 7 and 8, 
and Gajadhar. 

2, A deed of usufructuary mortgage dated 
February 24, 1926, for Rs. 38,300 in favour 
of defendant No. 7. 

3. Two thekanamas dated February 24, 
1926, and July 26, 1927, in favour of 
Basdeo, predecessor of respondent No. 7. 
4, A spale-deed dated January 12, 1928, 
ofa 4 annas 9 pies and odd share in 
village Bahrai and two groves and a 
dera in the abadi of the village in 
favour of defendants Nos. 4 to 6. 

The plaintiff claimed to have attained 
majority on December 19, 1930, and the 
present suit was brought on December 18, 
1933, by which he claimed possession of 
the house and the share in village Bahrai 
on the allegations that after executing the 
deed of relinquishment, Ex. 5, his father 
Gur Saran Lall had no rightto make any 
transfers of the property, the subject of 
the relinquishment, and that the decree 
passed in favour of Gur Saran Lall in 1924, 
was obtained by him in collusion with 
the plaintiff's guardian ad litem Musam- 
mat Lalta Kuat. 

The suit was contested by defendants 
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Nos. 3 to 8 on various grounds which will 
appear from the issues framed by the 
Court below, which are as follows :— 

l. (a) Did Jia Lal execute a will in 
favour of defendant No. 1 asal- 
leged. 

b) Ifso,is the property self-acquired 
property in the hands of defendant 
No. J, on account of this will or 
by adverse possession ? 
(c) Is the property in suit ancestral 
in the hands of defendant No. 1 ? 

2. (a) Is the deed of relinquishment 
valid and genuine, and was it 
acted upon ?. 

(b) Is itinvalid on account of failure 
of consideration as alleged ? 

3. Does the deed of relinquishment amount 
to a deed of family settlement as alleged?. 
if so, its effect ? 

4. Was the deed of relinquishment 
fictitious and executed to defrand, the 
creditors ? 

5. Is the deed of relinquishment in suit, 
being in favour of a minor, enforce- 
able ? 

6. Whether the transfers in favour of 
defendants Nos. 3 to 8 were antecedent debts 
and legal necessity as alleged ? 

(b) If so, its effect ? 


(c) If not, do they bind the share of 
defendant No, 1? 
7. Does the deed of relinquishment 


not operate as a transfer of property ? 
8. (a) Did Musammat Lalta Kuar (de- 
fendant No. 2) obtain any per- 
mission from the District Judge, 
Cawnpore, for sale of 2 annas 
share ? 
(b) If so, is the permission not opera- 
_ tive in respect of sale to Mangal 
Kurmi? 
Was there any final permission of 
the District Judge, if not, its 
effect ? 

9. Was the decree dated August 4, 1934, 
in the Court of Munsif, South, obtained 
by collusion and fraud as alleged and dces 
it not bind plaintiff ? 

10. Are defendants Nos. 3 to 8 bona fide 
transferees for value and are they protect- 
ed bys. 41, Transfer of Property Act? 

1}. Is the claim within time? 

12. Is the suit bad for multifarious- 
ness ? 

13. Is the suit not maintainable in this 
Court? 

14. To what relief and mesne profits, if 
any, is plaintiff entitled and on payment of 
what amount, if any? 


(e) 
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The suit was eventually dismissed by 
the trial Court mainly on findings on 
Issues Nos. 2 to 5 and 9; hence the present 
appeal by the plaintiff. 


The chief point argued before us was 
whether the deed of relinquishment, Px. 5, 
was valid or not, On this point the learned 
Civil Judge appears to have been confused 
in his mind and has given conflicting 
findings. At one place he says :— 

“All this shows that this deed of relinquishment 
was held out to be a genuine transaction and was 
acted upon,” 

He then goes on to refer to evidence 
showing that the transaction was acted 
upon. At another place he remarks :— 

‘Defendant No. 1's subsequent transactions show 
that he treated this relinquishment as a waste 
paper and never acted upon it”. 
and again remarks: — 

“The deed of relinguishment was not treated ag 
genuins” 
and finally :— 

“Although apparently the deed of relinquishment 
was held out to bea genuine transaction, its main 
object and effect was to defraud the creditors,” 


On these grounds the learned Civil 
Judge has held the relinquishment to be 
invalid. 


We entirely disagree with the learned 
Judge, if he meant to hold that the 
relinquishment was not intended to be 
acted upon, but was to remain a paper 
transaction. It is not denied that mutation 
was effected in fovour of the plaintiff in pur- 
suance of the relinquishment. Exhibit 25 
dated April 30, 1918, is a mukhtarnama, that 
defendant No. 2, executed soon after the 
execution of Ex. 5 in favour of certain 
persons in order to manage the property 
on behalf of her ward, the present plaint» 
if; That Lalta Kuar made an application 
tothe District Judge (Ex. 22), for being 
appointed as guardian of Sundar Lall, 
‘minor, and that this application of hers was 
granted by the District Judge (vide Exs. 6 
and D. 9), are facts that clearly go to show 
that Lalita Kuar really intended to manage 
the minor's property. The Exs. 20 and 21 
show that in 1920 partition of the share, the 
subject of relinquishment, was applied for 
in the Revenue Court, and was effected by 
a separate patti, being named after 
Sundar Lall, plaintiff. Exhibit 23 is Lalta 
Kuar's application to the District Judge, 
dated May 31, 1921, asking for permission 
to sell a portion of the minor's property to 
pay off the debts left by his grandfather, 


and Ex.7,is the deed of sale executed by ' 


her, in pursuance of the permission granted 
to her, in favour of Mangali Prasad and 
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others. Exhibit 24 is a decree for profits, 
dated March 28, 1922, obtained by Lalta 
Kuar as guardian of the minor plaintiff 
against co-sharers of the village. Exhibit 
26 is a receipt dated July 24, 1923, which 
shows payment of Gur Saran’s debts by 
Sunder Lall. Then, there is oral evidence 
also to prove that the deed of relinquish- 
ment was acted upon. Plaintiff Witness No.2 
States that he paid rent of his house, 
which belonged tothe family, first to Gur 
Saran Lall, but after the execution of the 
deed of relinquishment by him, to Lalta 
Kuar. Plaintiff Witness No. 8, who isa 
zamindar, and was one of mukhtars appoint- 
ed by Lalta Kuar, proves the possession of 
Lalta Kuar. Plaintiff Witness No. 9, also 
states that Lalta Knar came into possession 
of the property after the deed of relinguish- 
ment was executed by Gur Saran Lall. We ~ 
are, therefore, of opinion that it is totally 
wrong tosay thatthe relinquishment was 
never intended to be given effect to, or was 
never acted upon. 

The next question is whether it was made 
to defraud the creditors, and is, therefore, 
invalid. In the first place, there is no evi- 
dence on the record to show who were the 
creditors, whom Gur Saran Lall intended to 
defraud by executing Ex. 5. In the second 
place, the stipulation in the relinquishment 
that Gur Saran Lall's debts would be paid 
by Sundar Lall by itself shows that there 
was no intention on the part of the executant 
to defraud his creditors. In the third place, 
the relinquishment of his rights by a co- 
parcener in favour of another co-parcener 
cannot, in our opinion, be strictly said to be 
a transfer within the meaning of s. 53 of 
the Transfer of Property Act. In the 
fourth place, there is evidence to show that 
two houses were left intact even after the 
relinquishment of the share in village 
Bahrai in favour of the plaintiff. The 
learned Counsel for the respondent argues 
that there was no documentary evidence 
in proof of the fact that the family owned 
any house besides the share in suit, but the 
evidence not only of the plaintiff's witnesses 
but also of D. W. No. 2, and D, W. No. 8 
leads us to believe that two houses, the 
value of which according to the evidence 
was Rs. 15,009) and Rs. 20,000, respectively, 
remained in the family after the execution 
of the relinquishment by Gur Saran Lall. 
In all these circumstances we are not 
prepared to hold that the relinquishment 
was execuied for the purpose of defrauding 
ang creditors. It was argued on behalf of 
the respondents that the evidence of the 
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Piaintif's own witnesses shows that it was 
with a view io protect the property from the 
creditors that Gur Saran Lall was prevailed 
upon to execute Ex. 5, but even so it cannot 
be held that the relinquishment was execut- 
edtodefraud any creditors. In Rai Bishan 
Chand v. Musammat Asmida Koer, L. R. 11, 
I. A. 164 (1) in which the head ofa joint 
family, Mata Dayal, made a gift of his 
prcperty in favour of Satrujit, son of his 
only son Udey Narain, in order to save the 
property from being wasted by Udey 
Narain, who had been living a profligate 
life, their Lordships of the Judicial Com- 
mittee, in a suit brought by the creditors 
to set aside the gift on the ground that it 
was made merely to defeat the rights of 
the creditors, and was caly a paper and 
fraudulent proceeding, quoted with approval 
-the following remark of the High Oourt :— 
„ “We see no reason to doubt that the gift was 
intended to take effect, and that it did, asa matter 
of fact, take effect. The proper and necessary muta- 
tion of names in the revenue registers was at once 
effected, and in the name of Satrujit Narain Singh ; 
and Musummat Asmaida asserted her position as 
guardian and manager for the minor Satrujit Narain 
Singh, obtaining a certificate under Act XXVII of 
1860, and she dealt with the estate in his name, 
and at his death she succeeded him as heir, and had 
mutation of names made in her favour, and dealt 
with the prope:ty in her own rights” 

and tnemselves remarked :— 

“The second point made at the bar was that 
which forms the main discussion below, viz., that 
the transaction was a-fraud upon creditors, On 
this point their Lordships concur with the High 
Court. That it was intended to save the ancestral 
Property from being wasted by the vices and 
_ extravagance of Udey Narain is openly avowed on 
“the face of the deed. But such an intention is 
not fraudulent. It may be carried into effect by 
honest means, And people who mean to effect such 
@ design by fraud are not likely to put it in the 
forefront of an instrument which must be regis- 
tered, which may easily be discovered by persons 
interested to inquire about the property, and to 
which attention is likely to be drawn by the con- 
Sequent mutation of names after public notice and 
a change of management.” 


These remarks fully apply to the case 
before us, and we see no reason m this 
case to hold that the relinquishment in 
question was fraudulent or invalid. We, 
werefore, decide the question in favour of 
the appellant, and in view of tnis finding 
1618 Unnecessary to consider the argument 
kis Ex. 9 evidenced a family setuement 

0. 

Tne next question is what is the effect of 
the decree of August 4, 1924, obtained by 
Gur Saran Lall on the admission of the 
plaintifs guardian ad litem, Lalta Kuar, 


Pais IL IA 164; 6 A 560; 4 Sar 612; 8 Ind. Jur. 326 
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The ninth issue in the case was ag 
follows :— 

“Was the decree, dated August 4, 1924, in the 
Oourt of the Munsif, South, obtained by collu- 
sion and fraud as alleged and does it not bind the 


plaintif ?" 


The learned Civil Judge purports to 
decide this issue inthe negative, but it is 
impossible to answer both parts of this 
issue either in the negative or in the 
afirmative, for if there was fraud or collu- 
sion, the decree cannot, of course, bind the 
plaintiff. Probably the learned Judge 
meant to decide the first portion of the issue 
in the negative, and the latter portion in 
the affirmative, though he does not say so; 
but there can be no doubt, to our minds, 
that the decree in question was not obtained . 
by Gur Saran Lal fairly and honestly. We 
are not prepared to believe the evidence 
produced on behalf of the plaintif to prove 
that Gur Saran Lall practised fraud on his 
old motherand got an admission of the 
claim signed by her without her knowledge 
but at the same time it appears clear to us 
that the old lady could not have admitted the 
claim of the defendant No.1, to the detri- 
ment of her own ward unless her maternal 
feelings towards her son got the better of 
her. We are perfectly convinced that her 
affection for her son Gur Saran Lall 
coupled with the latter’s importunities, 
prevailed upon the old lady to sacriltice the 
interests of her grandson to the desires of 
her own son, and that this being so, the 
decree dated August 4, 1924, should not be 
allowed to prejudice the plaintiffs’ right 
under the deed of relinquishment, Ex. 5. 
We decide this point alsoin favour of the 
appellant. 

‘The next important question is whether 
the two annas shure was sold by Lalta Kuar 
to Mangli Prasad and others under any 
valid. permission of the District Judge. 
Various technical objections were raised to 
the order of permission passed by the 
District Judge and to the sale-deed executed 
in pursuancs thereof, but we are of opinion 
that the sale in question must be deemed 
to have been made with the permission of 
the District Judge as required by law. It 
was said that the learned District Judge 
made no inquiry as to whether or not a sale 
of the minor’s property was necessary, but 
s. öl of the Guardians and Wards Act, does 
not make the holding of any inquiry es- 
sential. Itis also true that while in her 
application for permission Lalta Kuar men- 
tioned one debt, the sale-deed purports to 


have been executed to pay off totally differs 
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ent debts, and it is also true that while the 
proposal was to sell the property for a sum 
of Rs. 1,193, the sale was actually made for 
Re. 4,800 but none of these facts shows that 
the interests of the minor were prejudiced 
in any manner by the sale. We decide 
this point against the appellant. 

The question of limitation was also raised 
before us by the learned Counsel for the 
respondent No.7, and it was said that the 
suit was barred by time. We do not, 
however, agree with him. The argument 
is that the evidence produced by the plaint- 
iff in proof of his age is so conflicting that 
no reliance can be placed on any piece of that 
evidence, and that as the suit was brought 
on the last day of limitation, namely just 
within three years after the plaintiff at- 
` tained his majority, the suit should be held 
time-barred. No doubt the horoscope filed 
by the plaintif does not appear to have 
been proved and the copy of the School 
Register and of the guardianship certficate 
conflict with each cther asio tke dateiof the 
plaintiff's birth but we agree with tre learned 
Civil Judge in holding that there is suffieient 
oralevidence to prove (hat the plaintiff wrs 
born so as to come of age on December 19, 
1930, i 

We may here dispose of another objec- 
tion raised by the learned Counsel for the 
respondents Nos.3 to 5, which was, in fact, 
in tLe nature of a preliminary objection. 
lt appears that though the plaintiffs’ suit 
was dismissed by the Court below not only 
in respect of the share of village Bahrai, 
but also about the house of Purwa Chheda 
Khawas, Lucknow, the plaintiff has brought 
this appeal about the share of the village 
only, and has submitted to the lower Court's 
decree about the house. The village of 
Bahrai is inthe Oawnpore District, and it 
was on account of the suit being both in 
respect of a share ofthat village and of a 
house situate in Lucknow that the suit 
was filed in the Court of the Civil Judge, 
Malihabad. The learned Counsel for the 
respondent argues that owing to the 
abandonment of his claim about the house 
by the plaintiff, the present appeal relates 
to prcperty which does not lie within the 
jurisdiction of this Ccurt, and that, there- 
fore, this Court has no jurisdiction to hear 
the appeal. No doubt the village in ques- 
tion hes beyond the jurisdicticn of this 
Court, but as the suit was rightly filed 
under the law in tke Ccurt of the Civil 
Judge, Malihabad, an appeal against his 
deeree in the suit can only be heard by this 
Court, and not by any other Cog t, Po that 
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the relinquishment of his claim about the 
house by the plaintiff does not, in our opinion, 
affect the jurisdiction of this Court to hear 
the appeal. 

The appeal is, therefore, partly allowed, 
and the plaintiff's suit decreed in respect 
of tke property in suit, together with mesne 
prcfits, excepting the house situate in 
Purwa Chheda Khawas in Luéknow, and 
the share of village Babrai obtained by 
respondents Nos.3to 5 by means of the 
pre-emption decree against the vendees of 
Lalta Kuar. The lower Court’s decree is 
mcdified to this extent. Parties will pay 
and receive costs in proportion to their 
failure and success in both the Courts. The 
mesne profits due to the plaintiff will be 
determined in the execution department. 

D. Decree modified. 


ae “METE aga aana 


ALLAHABAD HIGH COURT 
Criminal Reference No. 536 of 1937 
August 14, 1937 
Å LLSUOP, J 6 
SIBTE HUSAIN AND ANOTHER—ÅCOUSEY 
VETSUS 
EMPEROR—Opposire PARTY. 
Criminal Procedure Code {Act V of 1898), ss. 133, 
139-A-—- Private person, if can insist that Magistrate 
shall pass orders under s. 133 ~Any person com- 
plaining of construction, tf can compel Magistrate to 

hold inquiry into rights of parties, | 

No pnivate person has a right to insist that a 
Magistrate shall pass orders under s 133, Criminal 
Procedure Code. Whether such orders should be 
passed isa matter of discretion for the Magistrate. 
If he does not choose to interfere, the party aggrieved 
has his norma] remedy in the Civil Court. 

The provisions that an inquiry should be held under 
s. 139-A, Criminal Procedure Code, are intended to 


protect the rights of a person against whom it is 


proposed to pass an order under s. 133, Criminal 
Procedure Code, They are not intended tc enable any 
person complaining ofa construction to compel t 
Magistrate to hold an inquiry into the rights of the 
parties concerned. 


Cr. Ref. made by the Sessions Judge, 
Mainpuri, dated July 12, 1937. 


Order.—This is a reference by the 
learned Sessions Judge of Mainpuri. An 
application was made to the Police who 
reported to the Magistrate that there was 
a danger of a breach of the peace over a 
dispute about some constructions which 
bad been made in a place which was 
alleged to be a public lane, and suggesting 
that an order should be passed under the 
provisions of s. 147, Criminal Procedure 
Code. After the report had been made, 
a private person, Ali Ahmed, made an 
application that proceedings should be 
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taken under s. 133, Criminnl Procedure 
Oode. The Magistrate then passed an order 
that he would proceed under the section 
and not under s. 147. Bohra Chainsukh 
who had made the constructions went to 
the Magistrate’s Court in answer to a 
notice and stated that the lane was not 
public property but was the property 
either of himself or of the zamindar. 
Proceedings continued for some time owing 
to applications for transfer and other mat- 
ters and eventually orders were passed by 
a Magistrate who had- taken no part in 
the previous proceedings. He merely 
inspected the locality and heard some argu- 
ments and then passed an order to the 
effect that residents who resided in the 
Village and who had their houses situated 
on each side of the lane should not be 


obstructed from using the lane for bona fide . 


purposes. He directed Chainsukh not to 
obstruct or prevent the rightful use of the 
lane. He purported to pass this order 
under the provisions of s- 147, Criminal 
Procedure Code. Ali Ahmed made an ap- 
plication to the Sessions Judge that this 
order should be set aside in revision and 
that an order should be passed under the 
provisions of s. 133, Criminal Procedure 
Code. The learned Sessions Judge has 
accepted this suggestion and has referred 
the matter to this Court for orders accord- 
ingly. 

The Magistrate has explained that he 
was not aware that an order had been 
passed by his predecessor that the pro- 
ceedings should be under s. 133 and not 
under s. 147, Criminal Procedure Code. It 
appears that there was a mistake on his 
part, but that alone is not sufficient to 
justify interference by this Court. I do 
not think that any private person has a 
right to insist that a Magistrate shall pass 
orders under s. 133, Criminal Procedure 
Code. Whether such orders should be 
passed is a matter of discretion for the 
Magistrate. lf he does not choose to inter- 
fere, the party aggrieved has his normal 
remedy in the Civil Court. It is true that 
the Magistrate does not appear to have made 
any inquiry under the provisions of s. 139-A, 
Oriminal Procedure Ucde into the ques- 
tion whether Ohainsukh’s claim was 
frivolous or not, but it seems to me that the 
provisions that an inquiry should be held 
are intended to protect the rights of a 
person against whom it is proposed to pass 
an order under s. 133, Criminal Proce- 
dure Code. They are not intended to enable 
enyijperson complaining of a construction 
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to compel the Magistrate to hold an in- 
quiry into the rights of the parties con- 
cerned. 

In my opinion there is no justification 
for interference in this case. The appli- 
cants in revision can obtain an order 
doubtless from the Civil Court 1f they have 
any rights in the matter. I refuse to inter- 





fere. The papers may be returned. 
D. Application rejected. 
PRIVY COUNCIL 
Appeal from the Patna High Court 
November 26, 1937 


Logp Wergat, SIR Grorer LOWNDES AND 
Sir GEORGE Rankine 
Raja BRAJA SUNDER DEB—APPELLANT 


VETSUS 
Raja RAJENDRA NARAYAN BHANJ 
DEO — RESPONDENT 

Bengal Court of Wards Act (IX of 1879), s. 51— 
Suit against disqualified proprietor — Maintain- 
ability of—Estate under Court of Wards during 
pendency—Manager, made additional defendant 
instead of guardian ad litem —Compromise—Court 
of Wards sanctioning Absence of formal order 
making manager guardian ad ltem if vitiates 
compromise and decree thereon—Civil Procedure 
Code (Acti V of 190s), O. XXI, r. 10, if applies— 
Compromise held bona tide and binding. 

Where the validity of the compromise in a surt de- 
pends entirely upon whether the Court of Wards con- 
sented on behalf of his ward who was the defendant 
and where in fact the Court of Wards consented to 
the compromise, the absence of a formal order 
making the manager guardian ad litem of the 
ward as distinct from an additional defendant does 
not invalidate the decree based on the compromise, 
Whether a suit be brought before or after the 
Court of Wards has assumed charge of the pro- 

erty of a disqualified proprietor, the Court of 

aids’ manager or the Collector should be made 
guardian and must represent the ward in the suit. 
It is impossible to suppose thatthe ultimate con~ 
stitution of the suit is to be different according to 
the date of institution. Ifan amendment is required 
owing to the Court of Wards taking charge during 
pendency of the suit, the amendment must produce 
the result set forth ins, 91 ofthe bengal Court of 
Wards Act, Whetherto such a case the machinery 
of r. 10 of O. XXI, Civil Procedure Code, applies 
is arguable, but the suilas against the proprietor 
becomes defective upon his becoming award of the 
Court of Wards and the suit should be reconstituted 
to satisfy s. 5). A proper formal order to that 
effect should always be made; but if the proper 
parties are on the record and are dealt with on 
the correct footing, the mere want of formality will 
not make void the bargain of the parties and the 
decree of the Court: 

Held, that the compromise was bona fide and 
binding. 

Mr. W. Wallach, for the Appellant. 

Messrs. A. M. Dunne, K. C. and J, M. 
Pringle, for the Respondent. 


Sir George Rankin.—The appellant 
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and respondent are each possessed of an 
estate in the District of Cuttack in Orissa. 
These estates are situated on opposite banks 
of the river Kharsna—the appellant's estate 
of Aul being on the southern or right bank 
and the respondent's estate of Kanika on 
the northern or left bank. The dispute 
between the parties is as tothe ownership 
of an island chur which by 1913 hadform- 
ed in the bed of the river at a spot bet- 
ween the appellant's Mauza of Kkmania 
and the respondent’s Mauza of Patarpur. 
The chur is about 70 acres in extent. 


The appellant on November 19, 1928, sued’ 


the respondent in the Court of the Subordi- 
nate Judge of Cuttack claiming title not 
only to the chur but also to 48 acres of 
the river. The trial Judge by his decree 

dated July 9, 1930, found for the appellant 
asto 19°51 acres of the chur and 2t aeres 
of the river. The resp »ndent’s appeal to 
the High Court at Patna was limited to the 
19°51 acres of the chur. On January 5, 
193%, the Higa Court allowed the respon 
ents appeal and- dismissed the entire clain 
of the appellant in respect of the chur. 
There were Geriain cross-objections bythe 
appellant waich were dismissed. ` 

The chur by 19153 or 1916 became fit for 
cultivation tosome extent, and in 1917 
the appellant and respoadent were both 
claiming to be in possession of it. Proceed- 
dings under s.145 of the Criminal Proce- 
dure Cede resulted on March 6, 1917, in an 
order by ths Sub-Divisional Magistrate 
declaring the appellant to be in possession. 
‘The respondent on February 28, 1920, filed 
a suit [No. 67 of 1920] in the Court of the 
Subordinate Judge at Outtack claiming 
sole right to the chur and possession there- 
of. The appellant was the sole defendant 
to this suit as originally brought. The ap- 
pellant on March 18, 1921, made an appli- 
cation under s. 6 (e) of the Court of Wards 
Act, 1879 [Bengal Act IX of 1879] asking 
that he be declared to be disqualified to 
manage his own property and that the 
Court of Wards should: take charge thereof. 
Possession was taken by the Court of Wards 
thereunder on June 16, 1921, but in the 
meantime the respondeat on May 23, 1921, 
applied as plaintiff in Suit No. .67 of 1920 
to have the Court of Wards' manager, Babu 
Padma Onaran Das, appointed guardian ad 
litem of the appellant. This application 
was dealt with by the Subordinate Judge on 
June 2, 1921. It was objected on behalf of 
the appellant that the Court of Wards had 
not yet taken possession of the appellant’s 
estate. In view of this the Subordinate 
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Judge directed that the manager be added 
as an additional defendant to the suit. 
The cause title was amended by inserting 
as a second defendant “Babu Padma 
Charan Das, Court of Wards’ Manager” 
without any other amendment being made 
in the plaint. 


On June 21, 1921—a few days after the 
Court of Wards had taken possession of bis 
estate—the appellant brought in the same 
Court a suit [No. 134 of 1921] against Babu 
Padma Charan Das, Mr. H. D. Van Griecken 
(the Sub-Divisional Magistrate; and Mr. H. 
K. Briscoe (the Collector). In this suit—to 
which the respondent was not a party—the 
appellant- sought (among other reliefs) a 
declaration that his letter of March 18, 1921, 
asking that he be declared « disqualified 
proprietor had been obtained from him 
by undue influence and that he was under 
no obligation to make over his estate to the ` 
Court of Wards. On July 10, 1922, the ap- 
pellant filed a petition withdrawing this 
suit. The Court of Wards was in fact in 
possession of the appellant’s estate from 
June 16, 1921, until June 16, 1926, when it: 
was released to tLe appellant. 


The appellant's explanation of his vary- 
ing attitude towards the Court of Wards 
is that his original application in March, 
1921, to be treated as a disqualified pro- 
prietor was due not to financial embarras- 
ment but to the fact that there were pend- 
ing against him a numberof criminal pro- 
secutions, and that these were withdrawn 
in April, 192), as a result of his having 
made the application. It is in evidence that 
when in June, 1921, the Court of Wards 
took charge of the appellant’s property, a 
quantity of arms were found thereon, and 
a criminal charge under the Arms Act was 
brought against the appellant in respect 
thereof. The appellant now seeks to ex- 
plain his withdrawal on July 10, 1922, of 
his suit against the manager and the Dis- 
trict Officers by saying that he did so to 
obtain withdrawal of this prosecution which ` 
in fact was shortly afterwards withdrawn. 
These explanations, even if they be accept- 
ed, do not now enable the appellant to 
dispute that for five years from June 16, 
1921, the Oourt of Wards was in fact and 
in lawin charge of his estate, he being 
theic ward and a disqualified proprietor. 

On December 22, 1922, a petition was pre 
sented to the Court in the respondent's 
suit No. 67 of 1920. Its heading‘and cons ' 
tents were as follows :— | 
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“Raja Rajendra Narayan Bhunj Deo ... Plaintif 


versus 
“Raja Brajasunder Deb, a Ward of Court by his 
next friend and guardian Padma Oharan Das, 

Manager, under the Court of Wards ... Defendant 

“The humble petition of the above-named plaint- 
iff and defendant respectfully showeth : -- 

“That after the institution of this suit the original 
defendant's estate has been taken over by the 
Qourt of Wards in its charge, and the Manager 
under the Court of Wards has been substituted as 
guardianfor the suit. 

“That allthe civil suits pending between the 
plaintiff andthe defendant having been agreed to 
be settled out of Court and the land indispute in 
this suit whichis abit of chur land within the 
river Kharsua being situated nearer to the boundary 
of Kanika, and the intervening water chan- 
nel being fordable from the Kanika side 
and not from Aul, the parties agree that 
plaintif should get a decree in this suit for 
the land claimed without cost. The plaintiff gives 
up his claim to mesne profits and damages and the 

arties pray that the suit may be disposed of accord- 
ingly.” 

It appears that there were pending bete 
. ween the appellant and respondent a num- 
ber of suits and applications and that a 
general settlement of them all had been 
come to. The petition in suit No. 67 was 
only one out of a number of such petitions 
presented in different suits. It was signed 
by Mr. Das Gupte, the Government Pleader, 
whose dutyit was to advise the Court of 
Wards, and by the Pleader for the present 
respondent. It was signed on the follow- 
ing day by Mr. P. O. Das, the Manager. 
The Subordinate Judge decreed the suit 
in terms of the compromise and a formal 
decree bearing date December 22, 1922, was 
drawa up. In that decree the names of 
the appellant and of “Babu Padma Charan 
Das, Court of Wards’ Manager” were given 
as defendants (1) and (2) and the decree 
follows the terms of the petition verbatim, 
including the statement that “the manager 
under the Court of Wards has been substi- 
tuted as guardian for the suit.” In exe- 
cution of his decree possession was on 
March 30, 1923, obtained by the respond- 
ent, who was still in possession on Novem- 
ber 19, 1928, when the present suit was 
brought by the appellant. 

In reviving his claim tothe chur lands 
in suit, the appellant had necessarily to 
get the compromise decree of December 22, 
1922, set aside as not binding upon him. 
By his plaint he sought to obtain this re- 
lief by charging the manager, Mr. P. C., 
Das, and the respondent, with fraud in 
the matter of the compromise. He alleged 
that the manager held land under the res- 
pondent and was under obligation to the 
respondent in other ways : that the respond- 
ent took advantage of his influence over 
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the manager; that fraudulent reports in 
favour of the compromise were submitted 

to the Board of Revenue whose sanction 

was obtained by misrepresentation of facts 

At the trial the Snubordinale Judge accept- 
ed this case, holding that the compromise 
decree was “tainted with fraud and misre- 
presentation.” This conclusion the High 
Court on appeal thought to be “without 
any basis and altogether unjustifiable.” 
Their Iserdships have no diffculty in up- 
holding the decision of the High Cou:t upon 
this issue. There wasno evidence of any 
fraudulent reportscrof any misrepresenta- 
tion by the manager: the compromise was 
negotiated at the Oollector’s suggestion, 
provisional terms being obtained from the 
respondent and elaborately examined by 
the Collector and the Commissioner with the 
advice and assistance of the Government 
Pleader. The terms were only accepted after 
certain alterations had been agreed to though 
the alterations did not refer tothe parti- 
cular churnow in question. The manager's 
father had held land under the respond- 
ent, but there was no other basis for the 
suggestion that the manager was under 
obligation to the respondent or under his 
influence. Upon the merita of the com- 
promise the burden lay heavy on the ap- 
pellant to show: the precise effect of the 
complete bargain and its unfairness when 
taken as a whole. The trial Judge did not 


‘properly appreciate this : as the appellant's 


claim to this chur was given up, he thought 
the respondent kad to show that there 
was due compensation in respect of the other 
eases. Their Lordships hold with the High 
Court that the compromise was made in 
good faith and wasin the interest of the 
Aul estate. 

In these circumstances learned Counsel 
for the appellant has sought before their 
Lordships to maintain this appeal upon a 
point which was not taken at the trial but 
was raised for the first time in argument 
before the High Court. This is atechnical 
point and depends entirely upon the form 
of the order made on June 2, 1921, in suit 
No. 67 of 1920. Itis said that because the 
Court of Wards’ Manager, Mr. P. C. Das, 
was madean additional defendant and not 
made guardian ad litem of the appellant, 
the appellant can contend that the com- 
promise decree in that suit is not binding 
upon him unless it be shown that he con- 
sented toit. It appears that letters written 
to him about the proposed compromise on 
behalf of the Court of Wards were returned 
as the appellant refused to receive them, 
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but he can hardly expect credence for a 
suggestion that he did not soon come to know 
of the compromise as to the islandin the 
Kharsua and all other matter between him 
and the respondent. Ifhe were an inde- 
pendent party entitled as defendant No. 1 
to act on bis own behalf, he could not stand 
by from 1921 till November, 1928, and then 
repudiate the compromise nor could he 
repudiate it as regards the chur now 
in suit without repudiating it as a 
whole. In “fact and in law, “iowever, 
his position in December, 1922, was 
that he was a disqualified proprietor: 
without the Court of Wards upon the re- 
cord the suit as against him was defective: 
strictly and formally his consent was not 
necessary and his dissent mattered nothing. 
The validity of the compromise depends 
entirely upon whether the Court of Wards 
consented on his behalf. If they did, the 
absence of a formal order making their 
manager guardian ad litem as distinct from 
an additional defendant does not invalidate 
the decree. If it be taken that the recitals 
in the decree itself did not make the 
manager guardian for the appellant—still 
they recognised his authority as such. 
Whether a suit be brought before or after 
the Court of Wards has assumed charge 
of the property of a disqualified proprietor, 
the Court of Wards’ manager or the Col- 
lector should be made guardian and must 
represent the ward in the suit. Jt is im- 
possible to suppose that the ultimate con- 
stitution of the suit is to be different ac- 
cording to the date of institution. If an 
amendment is required owing to the Court 
of Wards taking charge pending suit, the 
amendment must produce the result set 
forth in s. 51 of the Act. Whether to such 
a case the machinery of r. 10 of O. XXI, 
Civil Procedure Code, applies is arguable, 
but the suit as against the proprietor be- 
comes defective upon his becoming a ward 
of the Court of Wards, and the suit should 
be reconstituted to satisfy s. 51. A proper 
formal order to that effect should always 
be made but if the proper parties are on 
the record and are dealt with on the cor: 
rect footing, the mere want of formality 
will not make void the bargain of the 
parties and the decree of the Court. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismis- 
sed with costs. 

D. 
Solicitors for the 
Hy. S. L. Polak & Co. 


Appeal dismissed. 
Appellant:— Messrs. 


Solicitors for the Respondent:— Messrs. 


A.J. Hunter & Ca. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 30 of 1935 
August 24, 1937 
Niamat ULLAH, J. 

GAYA MISRA—Dgrenpant— 
APPELLANT 
versus 
RAMMANOG MISIR—PLAINTIFF AND OTHERS 


— DEFENDANTS— RESPONDENTS 

Agra Tenancy Act (III of 1926), ss. 37, 230— 
Partition—Suit for—Rent-free tenure included in 
family property —Civil Court, if can partition such 
tenure, 

The suits which are excluded from the jurisdic- 
tion of Courts other than Revenue Courts acting 
under s. 3’, Agra Tenancy Act, are those in which 
rent paying tenancy lands are sought to be parti- 
tioned. The whole object of s.37 is to confer ex- 
clusive jurisdiction on Revenue Courts where rent 
payable by a tenant isto be split. In case of rent- 
free tenures there is no reason to exclude the juris- 
diction of the Civil Court, which is competent to 
divide specific plots constituting a proprietary ten- 
ure. Therefore, a rent-free tenure can be divided 
by the Civil Court, by which the other family 
property is to be partitioned. Bindesri v. Ram Sukh 
(1), relied on. 

.C. A. from the decision of the Sub- 
Judge, Jaunpur, dated Sepember 29, 1934. 

Mr. A. Sanyal, for the Appellant. 

Messrs. S. B. L. Gaur and K. L. Misra, 
for the Respondents, 


Judgment.—This appeal arises out of a 
suit for partition brought in the Civil 
Court. The only question argued in this 
Court is whether a certain rent-free tenure, 


- whichis included in the property sought 


to be partitioned, can be divided otherwise 
than under s. 37, Agra Tenancy Act, It 
is argued that the only Court which has 
jurisdiction to divide it is the Revenue 
Court. Section 37 is not very happily 
worded. It provides that: — 

“A division of a holding or distribution of the 
rent payable in respect of a holding or any portion 
thereof, or such division and distribution, shall 
be effected only by agreement between the co-ten- 
ants or by the decree in a suit instituted under 
this section by one or more of the co-tenants 
against the others, provided that such division or 
distribution shall not be binding on the land-holder 
unless he agrees thereto in writing. , 

Section 230, Agra Tenancy Act, provides 
that no Court other than Revenue Courts 
shall have jurisdiction to entertain suits of 
the nature described inter alia in Sch. IV; 
Group B, No. 1, annexed to the Tenancy 
Act. This serial number refers to sulis 
under s. 37, Tenancy Act. Learned Ccunsel 
for the appellant who was one of the defen- 
dants in the lower Court points out that 
‘holding’ is defined in 8. 3 (8) as meaning: 

“A parcel or parcels of land held under one ten- 
ure, or one lease, engagement or grant, and includes 
the interest of a thekadar ” | 

[b is common ground in the present case 
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that the land in dispute is held by the 
family as a rent-free tenure under a grant 
made to one from whom all of them claim. 
It is argued that as the lands in dispute 
are held under a grant, they constitute a 
‘holding’, as defined ins. 3 (8), and that 
this being so, s. 37 applies to it and it can 
be divided only by a Revenue Court. Itis 
said thats. 37 is not confined to divisions 
of tenancies alone but extends to all lands 
held under one tenure, lease, engagement 
or grant. Carried to its logical extreme, 
the argument will lead to ths conclusion 
that, even a proprietary or sub proprietary 
tenure held under one engagement from 
anyone, including the Government, is a 
‘holding’, and only the Revenue Court is 
competent to divide it in a suit under s. 37, 
Tenancy Act. Section 37 itself affords an 
indication that it is confined to land held 
by tenants. The word ‘co-tenants’ occurs 
twice in the section and supplies the key 
to the solution of the difficulty raised by 
the ambiguous language in which tbe 
earlier part of ib is couched. Another ground 
on which the section should be considered 
to be limited to tenants’ holdings is to he 
found in Sch. IV, Group B, Serial Ne. 1. 
Tte last column is headed ‘proper couri- 
fee’. The entry against s. 37 ia that 
column is “on rent payable in respect of 
the part to be separated ag in the Court 
Fees Act, 1870". No court-fee is prescribed 
for rent-free holdings. This clearly shows 
that the suits which are excluded from the 
jurisdiction of Courts other than Revenue 
Courts acting under s. 37 are those in 
which rent paying tenancy lands are sought 
to be partitioned. The whole object of 
8. 37 is to confer exclusive jurisdiction on 
Revenue Courts where rent payable by a 
tenant is to be split. In case of rent-free 
tenures there is no reason to exclude the 
jurisdiction of the Civil Court, which is 
competent to divide specific plots constitut- 
ing a proprietary tenure. 

Learned Counsel for the appellant argues 
that a rent-free tenure may become a ten- 
ancy holding, if rent is assessed at the 
instance of the land-holder. He contends, 
therefore, that every rent-free tenure may 
be considered to be potential tenancy hold- 
ing. On that assumption he contends the 
reason for which exclusive jurisdiction has 
been conferred upon the Revenue Court 
exists as regards rent-free tenure also, I 
do not think tbis line of argument is 
sound. If a rent-free tenure is partitioned 
by a Oivil Court, and subsequently rent is 
assessed at the instancé of the landlord, 
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it is the Revenue Court that will assess 
such rent. In my opinion the rent-free 
tenure in question in this cise can be 
divided by the Civil Court, by which the 
other family property is to be partitioned. 
The Board of Revenue have taken the 
same view in Bindesri v, Ram Sukh (1). 
For these reasons I dismiss this appeal 
with costs. Leave to appeal under the 
Letters Patent is refused. 

D. Appeal dismissed. 

(1) 12 LR A Rev, 343. 





OUDH CHIEF COURT 
Second Rent Appeal No. 54 of 1935 
November 17, 1937 
Zta-UL-Hasan, J. 
MAHABAL KHAN AND ANOTABR— 
DEFENDANTS~—-APPELLANTS 


VETSUS 
Raja MUHAMMAD AHMAD ALI KHAN— 
PLAINTIFF ~ RESPONDENT ; 

Civil Procedure Code (Act V of 1908), s. 11—Applic- 
ability—Matter must be directly and substantially 
in issue—Previous suit should not have been disposed 
of on preliminary issue -Second appeal—Finding 
of fact—No ground on which it can be challenged 
—Finding is binding on High Court. 

To apply s 11, Civil Procedure Code, it is neces- 
sary tosee what is the matter directly and substan- 
tially in issue inthe present suit. In judging whe- 
ther or nota previous decision is a barto a subs2- 
quent one, the Court must look to ths matter directly 
and substantially in issuein both the suits and not 
to what was incidentally decided in the previvus 
suit. Even if the matter which is now in dispute 
had been in dispute inthe previous suit, the deci- 
sion ofthat suit cannot operate as res judicata in 
the presentsuit ifthe previous suit is disposed of on 
a preliminary point. 

here the finding is a finding of fact 
and there isno ground on which it can bs chuilleng- 
ed insecond appeal, it is biading oa the High 
Court. sek 

S. R.A. against the decree of the District 
Judge, Fyzabid, dated July 31, 1933, rə- 
versing the decree of the Assistant Collector, 
First Class, Sultanpur, dated February 4, 


1935. 

Messrs. H. Husain and H.H. Zaidi, for 
the Appellants. 

Sir Wazir Hassan and Messrs. Ali Zaheer 
and Bhagwati Nath Srivastava, for the Res- 
pondents. 

Judgment.—These four appeals against 
decrees of the learned District Judge of 
Fyzabad arise out of four suits for arrears 
of rent filed by the plaintiff-respondent 
Raja Muhammad Ahmed Ali Khan, taluqdar 
of Hasanpur, against the various defendants 
who have tiled these appeals. 

Tt isan admitted fact that the plaintiff 
and his predecessors-in-interest have been 
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superior proprietors of the village of 
Bajethi in which the land in dispute in 
the four suits is sitnate. It is also common 
ground between the parties that between 
the first and second settlements the an- 
cestors of the defendants who belong to the 
same family, were holders of under-pro- 
prietary rights in the entire village of 
Bajetbj. The suits were filed against the 
various defendants treating them as statu- 
tory tenants. The defendant or defendants 
in each case contended that they were in 
possession of the land in suit as proprie- 


tors, that the question of the defendants - 


possessing at least under- proprietary rights 
in the village has been decided by the 
Courts between them and the plaintiff so 
that the suit is barred by resjudicata. A 
further plea was raised that the plaintiff 
is not the sole proprietor of the land in 
dispute and cannot sue alone and that this 
question is also res judicata between the 
parties. 

The learned Assistant Collector, who tried 
the suits held in all the suits that the 
defendants have no _  under-proprietary 
rights in the village, those rights having 
been purchased by the plaintiff and his 
predecessors and having become merged 
in the superior proprietary rights. He, 
however, dismissed three of the suits holding 
that as it has been decided in suits between 
the plaintiff and the defendant: to those 
three suits that the plaintiff could not sue 
for rent alone, the matter is res judicata. 
The fourth suit, the defendants to which 
were not defendants to any of the previous 
suits, was decreed. In the three suits in 
which the plaintiff's claim had been dis- 
missed, appeals were filed by the plaintiff 
in the Court of the District Judge and in 
the fourth suit (No. 92-83 of 1932), in which 
the plaintiffs’ claim was decreed, the de- 
fendanis filed an appeal. The learned 
District Judge reversed the finding of the 
trial Court on the question of res judicata 
and decreed all the four suits of the plaintiff» 
respondent. The decree of the learned 
Judge in the four suits, have thus led to 
the institution of the present four appeals 
by the defendanis. 

The learned Counsel for the appellant 
tried to show that in view of certain docu- 
ments relied on by him the finding of 
the Courts below that the plaintiff and his 
predecessors purchased under-proprietary 
rights is the entire sixteen annas of the 
village was not correct. The finding is, 
however, a finding of fact and there being 
no ground on which it can be challenged 
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in second appeal, it is binding on this 
Court. It appears that the sale of the 
sixteen annas of the under-proprietary 
rights in the village of Bajethi was held 
on three different dates in execution of 
three different decrees against three sets of 
judgment-debtors, who included the present 
defendants or their ancestors. On the 
first occasion an eight annas share was sold 
on July 20, 1892; on September 25, 1894, 
another four annas share was sold and 
lastly the remaining four annas share was 
sold on January 2, 1901. It is admitted 
that all the three sales were purchased by 
the plaintiff or his predecessors. The sale 
certificates relating to those sales, Exs. 4, 
98 and 33 show the extent of the shares of 
under-proprietary rights sold as stated - 
above and they fully corrobcrate the finding 
of the Courts below. The only argument in 
favour of the appellants is that the areaof 
the shares sold on all the three occasions, 
as given in the sale statements filed by tke 
appellants, does not come up to the entire 
area of the village as shown by the khewat 
of the first settlement. This no doubt is not 
easy to explain; but the sale certificates are 
equally clear in showing that the sixteen 
annas have been sold out. Moreover, in 
view of the fact that in answer to a suit 
brought in the Munsif's Court by the plain- 
tiffs predecessor for possession of a portion 
of the land now in suit against one of the 
predecessors of the defendants, the latter 
admitted the plaintiffs’ allegation that he 
was the purchaser of the entire sixteen 
annus of the under-proprietary rights in the 
village, it is idle, indeed dishcnest, on the 
part of the defendants to contend that they 
still hold some under-proprietary rights in 
the village. The concurrent finding of the 
Courts below on this point is, therefore, fully 
justified by evidence. 

Now remains the question of res judicata 
The learned District Judge was, in my 
opinion, perfectly correct in holding that the 
suits are not barred by res judicata. Sec- 
tion ll of the Code of Civil Precedure pro- 
vides that : 

“No Court shall try any suit or issue in which the 
matter directly and substantially in issue; a former 


suit between the same parties......... and has been 
heard and finally decided by a competent Court,” 


To apply this section, it is necessary tc 
see what is the matter directly and sub: 
stantially in issue in tbe present suits 
Undoubtedly it is whether or not the de 
fendants are the statutory tenants of the 
plaintifi-superior proprietor, but this ques: 
tion was never directly and substantially 


+ 
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in issue in any of the three former suits 
relied on by the defendants much less was 
this question heard and finally decided in 
those suits. Those suits were brought by 
the plaintif under s. 127 of the Oudh 
RentAct, and the defendants who denied 
that the plaintiff was purchaser of the 
entire sixteen annas of the under-proprie- 
tary rights set ap a plea that he could not 
alone bring the suit. This question was 
decided against the plaintiff and the suits 
were dismissed on the ground that the 
plaintiff was not entitled to bring the suits 
alone. It seems absurd to say that the 
matter which is directly and substantially 
in issue in the present suits was directly 
and substantially in issue in the previous 
suits or that it was heard and finally decided. 
Further, even if the matter which is now 
in dispute had been in dispute in the pre- 
- vious suits, the decision of those suits could 


not have operated as res judicata in the 


present suit as the previous suits were 
disposed of on a preliminary point. Sir 
D. F. Mulla in his valuable Commentary on 
the Code of Civil Procedure under the 
notes to s.11 says: 

“In order that a matter may be said to have been 
heard and finally decided, the decision in the former 
suit must have beenone on the merits. Hence it 
could nctbe said of a matter that it was ‘heard and 
finally decided’ if the former suit was dismissed... . 
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joinder of parties or multifarivuusness or on the 
ground that the suit was badly framed on the ground 
of a technical mistake..... ......" 


(Mullas Code of Civil Procedure, 10th 
edition, p. 79). 

At another place he remarks :— 

“The essence ofthe doctrine of res judicata is 
that where a material issue has been tried and 
determined between the same parties in a proper 
suit and ina competent Court as to the status of 
one of them in relation tothe other oras to aright 
or title claimed by either of them against the 
other, it canrotagain be tried in another suit bet- 
ween them.” [10th Edition, p. 45.] 


It was argued that the question of the 
plaintiff's status as purchaser of under- 
proprietary rights was also decided in the 
previous suits incidenily, as the finding 
that he could not bring the suit alone was 
based on the decision of that question, but 
in the first place the real question for de- 
cision in the present suit, namely, whether 
the relation of landlord and tenant existed 
between the parties was not at all affected 
by any decision in the previous suits, and 
in the second, in judging whether or not 
a previous decision is a bar to a subse- 


quent one, ‘we must look to the matters 
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“directly” and substantially in issue in 
both the suits and not to what was im- 
cidentally decided in the previous s118. 

In my judgment the decision of the 
learned District Judge is perfectly correct 
in all the appeals and I dismiss all the four 
appeals with costs. 

D. Appeals dismissed 





PRIVY COUNCIL 
Appeal from the Board of Revenue of the 
Province of Bihar and Orissa 
November 30, 1937 
Loep Wricat, SIR Gores LOWNDES AND 
SIR Georas RANKIN 
Raja JAGADISH CHANDRA DEO 
- DHABAL DEB— APPELLANT 
VETSUS f 
SANTAL AND OTHERS— 
RESPONDENTS 

Chota Nagpur Tenancy Act (Beng. Act VI of 
1908 as amended by Bihar and Orissa Act VI of 
1920), ss. 74 (a), 231—Application under s. 74 (a)— 
Linitation—S. 231, if applies—S. 74 (a), if deals 
with “cause of action"—It is a “continuing right”— 
Pradhani system, what is— Held there was a custom 
of Pradhani in the village tn question. 

Section 74 (a), Chota Nagpur Tenancy Act, as 
amended in 1920, according to ordinary interpreta- 
tion isnot dealing with a cause of action at all; 
it is defining the right to apply to the Deputy 
Commissioner tomake an appointment of a village 
headman in the event ofa vacancy and that ap- 
plication may be made either by the landlord or 
by the tenants. It pre-supposes that there isa 
custom requiring the appointment of a village 
headman and what is dealt with by the section is 
not in the natureofa litigation or a dispute, but 
it is the calling into operation of an administra- 
tive duty on the part of the Deputy Commissioner. 
It would appear, therefore, more natural to say 
that as there is not inthe strict sense a cause of gc- 
tion under s.74 (a) but merely a right to invoke 
en administrative operation which may be exer- 
cised by either thelandlord or the tenants or both, 
g. 231 of the Act is incapable of application. Where 
the propriety of the application under s. 74 (a) 
being granted has been disputed by the landlord, 
it is not easy to apply the idea of a wrong, to a 
case of this sort where either side may apply and 
all that has happened isthat there has been a delay 
in making the application. Assuming, therefore, 
that to sucha case, s. 231 does apply, then the 
right ofapplication can be regarded asa continuing 
right. It would fit in with the exigencies of the 
ease and indeed with the language of s. 74 (a) 
which does not fix any specific time at which the 
application should be made and accordingly from 
which the period of limitation would run. On the 
contrary the sectionmakes the right of applying 
conditional on a state of facts, namely where a 
tenancy has been vacated. While that condition 
exiets, there is no ground for fixing on any specific 
moment of time, If the language had been “when 
a tenancy has been vacated” it may be that the 
limitation period, would run from the moment of 
the vacancy occurring, but that is not the language 
of the section. [p. 652, col. 2.] 
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The headman or Pradhani system is charac- 
teristic of the social organisation of the aborigi- 
nal tribes who established themselves in Ohota 
Nagpur before the advent of the Hindus; in some 
cases the headmen seem to have had Police duties 
also imposed upon them so that such tenancies came 
to be regarded as ghatwali tenancies. [p. 651, col. 2,] 

Their Lordships declined to interfere with the 
findings ofthe Board of Revenue, on the question 
of custom, that inthe village called Lango, which 
is situate in Taraf Atkosi of Perganna Dhalbhum, 
there was a custom of Pradhani which had not 
been broken. |p. 654, col. 1.] 


Messrs. A.-M. Dunne, K. C. and J. M. 
Pringle, for the Appellant 

Lord Wright.—This appeal is brought 
by special leave of His Majesty in Council 
and raises questions of some difficulty 
and somewhat out of the ordinary course. 
Tt is an appeal from a resolution of the 
Board of Revenue of Bihar and Orissa, 
dated November 10, 1933, which confirmed 
an order of the Commissioner of Chota 
Nagpur, dated June 11, 1933, affirming 
on appeal the order of the Deputy Com- 
missioner of Singbhum, dated March 
6, 1933. 

As will appear later, these orders seem 
rather of an administrative nature than 
judgments in the ordinary acceptance of 
the term, and in that sense may well appear 
not to be proper to be brought before the 
Board. They have, however, now c-me 
before the Board, it may be because of 
the observations of the Board of Revenue 
that the question was difficult and that it 
was mucn to be desired that the law 
should be clarified. Tne Board will ac- 
cordingly deal with the position as it now 
presents itself. 

The question arises under the Chota 
Nagpur Tenancy Act (Bengal Act VI of 
1908) and in particular under a section 
later added to that Act, namely s. 74 (a) 
by an amending Act of Bihar and Orissa 
Act VI of 1920. These two Acts will be 
referred to subsequently in this judgment 
as “the Act.” The proceedings relate to a 
village called Lango which is situate in 
Taraf Atkosi of Perganna Dhalbhum. The 
District in which Lango is situated is part 
of a backward tract inhabited by certain 
tribes who are described as aboriginal and 
who have their own primitive traditions 
and customs. The dispute which arose was 
between the Raja of Dhalbhum, who is the 
appellant in this appeal, and certain in- 
habitants of the village. The respondents 
“have not appeared. The case has been 
argued ex parte, but Mr. Dunne and Mr, 
Pringle, forthe appellant, have laid the 
-whole position very fully before their 
Lordships, who also have the benefit of 
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the very careful resolution of the Board of 
Revenue delivered by Mr. Dain. 

The question relates to the appointment 
of a village headman or Pradhan for Lango. 
The appellant contends that in the facts 
of this case, no village headman should be 
appointed but that he is entitled to khas 
possession of the village properties. It will 
be convenient to refer to the relevant 
sections of the Act of which the most 
material section is s. 74 (a) which is in the 
following terms :— 

“74A.—(1) Where a tenancy which in accordance 

with custom is held by a village-headman, has for 
any reason been vacated, any three or more tenants 
holding land within the said tenancy, or the land- 
lord, may apply tothe Deputy Commissioner to 
determine the person who in accordance with custom 
should be village-headman entitled to hold the 
tenancy. 
_ “(2) Such application may be made notwithstand- 
ing that a person is in possession of the land of the 
tenancy, or part thereof, under the authority or with 
the consent of the landlord, 

“(3) On receiving such application the Deputy 
Commissioner shall, after giving notice in the 
prescribed manner to the landlord, the person, if 
any, referred to in sub-section (2), the heirs of the 
last village-headman, the tenants and such other 
persons, if any, as he considers should be parties 
to the proceeding, make such inquiry as appears 
necessary, and determine the person who inaccord- 
ance with custom should be  village-headman 
entitled to hold the tenacy,and shall place such 
person in possession of the tenancy, if such person 
is not already in possession thereof 

(4) In every such inquiry the Deputy Gommis- 
sioner shall have regard to the entries in a record 
of rights finally published under this Act or under 
any law in force before ths commencement of this 
Act, and to the suitability of a person in respect 
of -tribe or caste, membership ofthe village family 
or of the late village-headman's family cif it be 
not the village-family), resident, character and other 
matters, to be the village-headman of the particular 
village or group of villages comprised in the 
tenancy.” 


It is also necessary to consider s. 231 


which runs as follows :— 

“231. All suits and applications instituted or 
made under this Act, for which no period of 
limitation is provided elsewhere in this Act, shall 
be commenced and made respectively within one 
year from the date of the accruing of the cause of 
action, < 

“Provided that there shall be no period of 
limitation for application under ss, 28, 31, 34, 50, 
61, 75, 105 or 121”. 


The Act by Chap. XV provided for the 
preparation of a record of rights. and obli- 
gations of raiyati and other classes of 
tenants, and by s. 132 provided that when 
a record has been finally published, the 
entries made therein should be conclusive 
evidence of the rights and obligations of 
the tenants to which such entries relate and 
of all particulars recorded in such entrieg, 
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It will be necessary, therefore, to refer to 
the Record of Rights which has been put in 
as evidence in the case. This Record of 
Rights was published in 1910 it is headed 
“Record of Rights of Pradhan in 
Pradhani Mauza of Lango.” It gives as 
the name of the Pradhan Ram Kol, 
resident in the village; it fnds that he 
originally held under a patta for three 
years from April, 95, 1931, which pro- 
vided that a fresh settlement would be 
taken under a patta at the expiry ofthe 
term but that no fresh settlement was made 
under a patta. It states the various rights 
which the Pradhan, either has, or has not, 
and certain grounds on which the Pradhan 
might be ejected. The record also states 
that the landlord as superior jotdar has 
no right to get the Pradhan rent 
enhanced during the term of the lease; 
that the Pradhani rights are not herit- 
able but that the Pradhan has the right 
to hold possession in the absence of a 
patta; it states the right of the land- 
lord or superior jotdar to make 
Pradhani settlements with a different 
person in certain events, and it further 
affirms or negatives various other 
rights. It is stated in the notes of the 
Assistant Settlement Officer in reference 
to Lango that one Jadab Bhumij of 
Dablabera was Ghatwali Atirikta Pradhan 
of the village, that he resigned in 1691 
and that then the village was settled in 
ordinary Pradhani with one Ramu Kol. 
This record would seem clearly on its 
face to show that there was by custom 
a Pradhan in Lango. There is also certain 
evidence given in the course of the pro- 
ceedings before the Deputy Commissioner 
from which it appears the Ramu Kol 
died leaving no sons in about 1917. The 
villagers who gave evidence say that his 
brother Ambra then succeeded, or was 
regarded by them as succeeding, as Pradhan. 
-` At that time the village with other land 
was under lease to the Midnapore Zemin- 
dary Company. The evidence of the ten- 
ants is somewhat conflicting. They claim 
that Ambra became a Pradhan by custom 
on the death of Ramu Kol, but it seéms 
that, at least in many cases, they either 
paid rent to the Company or deposited 
the rent in Court. So matters seem to 
have proceeded until the appellant became 
possessed of the estate on the expiration 
of the lease on September 14, 1929. 
The appellant then proceeded to attempt 
to enforce his rights to khas possession. 
An application was thereupon made by 
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the tenants under s. 74 (a), This initiated 
the present proceedings. 

It may be noted that the headman or 
Pradhani system is characteris‘ic of the 
social organisation of the aboriginal tribes 
who established themselves in Chota Nagpur 
before the advent of the Hindus; in some 
cases the headmen seem to have had 
Police duties also imposed upon them so 
that such tenancies came to be regarded 
as ghatwalt tenancies. 

The application under s. 74 (a) came 
before the Deputy Commissioner of Sing- 
bhum. He heard the villagers who presented 
the petition, now respondents herein, and 
objections on the part of the appellant. 
On April 28, 1930, he gave his deci- 
sion, which stated that after the death of 
Ramu Kol “the Midnapore Zamindari Oom- 
pany made the village khas. Since then 
there had been nothing but trouble to the 
tenants, the landlord and every one else 
concerned.” Some of the ratyats deposited 
their rents in Court. and the others did not 
do so because they could not afford it. 
Hie thought it unnecessary to discuss the 
questions raised on behalf of the appellant 
as to limitation, custom, etc; he was of 
opinion that Lango was a village which 
obviously required the aboriginal Pradhan 
both from the point of viewof the land- 
lord and from that of the villagers. He 
appointed Ambra Ho as the natural Pradhan 
of the village. 

The appellant then brought an action in 
the Civil Court for a declaration that this 
order of the Deputy Commissioner was 
made without jurisdiction and the Munsif 
on January 16, 1931,in the suit which was 
No. 93 of 1930 declared that the decision of 
the Deputy Commissioner was made without 
jurisdiction because he had no jurisdic- 
tion under the section without first deciding 
whether Lango was held by a Pradhan 
by custom. He also discussed the facts 
of the case, but he himself expressly 
recognised that his statements were merely 
obiter dicta. The matter came again before 
the Deputy Commissioner, who, on August 
19, 1932, expressed the view that his pre- 
decessor who made the previous order was 
of opinion that the village did by custom 
have a headman. The matter then went 
before the Commissioner who directed the 
Deputy Commissioner to decide the question 
of custom and also the question of limita- 
tion raised under s. 231. A further equiry 
was then held by the Deputy Commissioner 
who held in effect on the evidence before 
him that there wasa custom of Pradhanj 
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at Lango which has not been broken and 
decided that Ambra should be appointed 
as headman. From this decision an appeal 
was brought before the Commissioner who 
made an order on June 11, 1933, hold- 
ing that it was clear that the custom of 
the village headmanship extended to this 
village and that the custom had not been 
broken because the villagers had stood 
out resolutely against the attempt of the 
. landlord to break the custom of headman- 
ship and had never acquiesced in the wrong, 
and that there was a continuing wrong so 
that the cause of action referred to in 
s. 231 had accrued within one year of the 
application. 

There was a further appeal to the Board 
.. of Revenue, who on November 10, 1938, 
gave their decision in a reasoned resolu- 
tion delivered by Mr. Dain. As regards 
custom, the resolution held that the deci- 
sions of the Courts below were the outcome 
of their views as to the facts, and that 
the Board of Revenue would not intervene 
in regard totheiragreed finding. On the 
question of limitation the Board of Revenue 
did not agree that the cause of action 
could be put as a continuing wrong for 
purposes of s. 231, but decided that the 
section did not bar the suit because the 
competence of an application under s. 74 
(a) depended on the existence of the 
vacancy rather than on ils occurrence at 
a particular moment. Emphasis was placed 
on the language of the section which was 
not “when” a tenancy has been vacated 
and from that the inference was drawn 
that the cause of action was as has just 
been defined. The resolution concluded 
with these words. “On the merits the 
orders of the Courts below are obviously 
right. In a remote aboriginal village, the 
presence of the headinan is essential to 
village welfare. The Board therefore de- 
clines to interfere.” 

On the question of custom, there are 
clearly findings of fact of the Deputy Com- 
missioner and the Commissioner and this 
Board sees no reason whatever for going 
behind or interfering with these findings. 
It has been strenuously argued that the 
findings are vitiated either because there 
is no evidence on which they could be based 
or because a custom must be an ancient 
custom of the village, whereas on the evi- 
dence this village was of quite recent found- 
ation; according to one view it was clear 
that the village was founded for the first 
time by Ramu Kol not long before 1891, or 
on the other view stated in the village 
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notes of the Assistant Settlement Officer 
it had been in existence some time before 
1891 because Jabab Bhumji of Dablabera 
had been made Ghatwal Pradhani. But in 
either case, it was argued, there could be 
no ancient custom. Tneir Lordships are 
unable to accept this view. In their judg- 
ment, assuming that the village was of 
recent foundation, it was founded by mem- 
bers of the tribe who brought to its found- 
ation their ancient custom. The Board are 
satisiied that there was abundant evidence 
of a Pradhani custom in the village and 
this is abundantly clear from the record of 
rights. Accordingly they see no ground in 
law for reviewing the findings of fact of 
the Commissioner or the Deputy Commis- 
sioner. It was, however, further contended ` 
that the findings of fact cannot stand and 
indeed that the whole proceeding was in- 
competent because in 1917 when Ramu 
Kol died, e. 74 (a) which was only enacted 


in 1920 was notin force and could not have 


a retrispective effect. Their Lordships can- 
not accept this contention. .At the time 
when s.74 (a) was enacted, there was, 
according to the findings of the Deputy 
Commissioner and the Commissioner, in 
fact a vacancy; the tenancy of the village 
headman had in fact been vacated and 
there appears to be no reason why s. 74 
(a) as soon ag it came into operation should 
not be applied to that state of things. 

The ques‘ion of limitation which ari es 
under s.231lis somewhat peculiar. It was 
forcibly contended on behalf of the appellant 
that s. 231 of the Act applies to applications 
under s. 74 (a) because it deals with ap- 
plications made under the Act and be- 
cause s.74 (a) is not one of the sections 
which are expressly excluded from the 
Limitation provisions. That may be accepted, 
but the difficulty which arises is to apply to 
the position under s, 74 (a) the words “the 
cause ofaction.” Section 74 (a) according 
to ordinary interpretation is not dealing 
with a cause of action at all; it is defining 
the right to apply to the Deputy Commis- 
sioner to makean appointment of a village | 
headman in the event of a vacancy and 
that application may be madeeither by the 
landlord or by the tenants. It pre-supposes 
that there is a custom requiring the ap- 
pointment of a village headman and what 
is dealt with by the section is not in the 
nature of a litigation or a dispute, but it 
is the calling into operation of an adminis- 
trative duty on the part of the Deputy 
Commissioner. It would appear, therefore, 
more natural to say that as there is notin 
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the strict sense a cause of action under 
s. 74 (a) but merely a right to invoke an 
administrative operation which may be 
exercised by eitherthe landlord or the ten- 
ants or both, s. 231 is incapable of appli- 
cation. It has, however, been dealt with in 
the proceedings below on the footing that 
s. 231 does apply and cause of action has 
been construed somewhat liberally as in- 
cluding a right of making an application. 
Where the propriety of the application 
being granted has, as here, been disputed 
by the landlord, the view accepted by the 
Commissioner and the Deputy Commissioner 
was that there wasacontinuing wrong. It 
is not, however, easy to apply the idea of a 
“ wrong, io a case of this sort where either 
Side may apply and all that has happened 
is that there has been a delay in making 
the application. The delay no doubt was 
due to the fact that matters were allowed 
to drift until the appellant, the landlord, 
took possession on the termination of the 
lease. If then the idea of a continuing 
wrong is rejected, there remains to be con- 
sidered the View accepted by the Board of 
Revenue, namely, that the right of appli- 
cation is a ccntinuing right which endures 
so long as there isa vacancy. Their Lord- 
ships are prepared to accept that as the 
mosi reasonable construction on the assump- 
tion thats. 231 does apply. It would fitin 
with the exigencies of the case and indeed 
with the language of s.74 (a) which does not 
fix any specific time at which the application 
should be made and accordingly from 
which the pericd of limitation would run. 
On the contrary the section makes the right 
of applying conditional on a state of facts, 
namely where a tenancy has been vacated. 
While that eondition exists, there is no 
ground for fixing on any specific moment of 
time. Ifthe language had been “when a 
tenancy has been vacated” the matter, it 
may be, would had required to be consider- 
ed differently and it may be that the limita- 
tion .period, if these were the words, would 
run from the moment of the vacancy occur- 


=` ring, but that is not the language of the 


“Bection, and Counsel forthe appellant had 
refused to argue that time ran from the 
moment of the vacancy which in this case 
would be 1917. The alternative which they 
proposed was thatit should run from the 
time when the Jandlord was taking active 
measures to enforce khas possession. Their 
Lordships cannot so construe the section. 
Accordingly there is no reason to differ 
from the conclusions arrived at by the Board 
of Revenue. 


ANÍS BRGAM v. SHAYAM BUNDER tat (ALL) 


653 
Their Lordships’ judgment is that the ap- 

peal should be dismissed and they will hum- 

bly so advise His Majesty. 

Apaeal dismissed. 


D. 
Solicitors for the Appellant.—Messrs. A. 
J. Hunter & Co. 
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"ALLAHABAD HIGH COURT 
Civil Revision Application No. 364 
and 
First Civil Appeal No. 175 of 1936 
August 17, 1937 
SULAIMAN, O. J. AND HARRIES, J. 
Musammat ANIS BEGAM AND ANOTAER— 
PLAINTIFFS — APPELLANTS 
VETSUS 
Lala SHYAM SUNDER LAL—DEFENDANT 
—Opposite PARTY. 

U. P. Agriculturists' Relief Act (X XVII of 1934), 
s, 31 (1)—Suit under, nature of—Valuation of— 
Suits Valuation Act (VII of 1887), s. 9—Amended 
General Rules of January 11, 1936, Rule 28 (3). 

A suit under s, 33, U. P. Agriculturists’ Relief Act, 
is a suit for accounts only and not a suit for acccunts 
together with a claim to what may be found duo on 
taking such accounts. Where the plaintiff merely asks 
for accounts, it should be valued as provided by r, 28 
(3) of the Amended General Rules of January 11, 1936, 
framed under s. 9, Suits Valuation Act, and the 


plaintiff can value the suitat any sum between 
Rs. 100 and Rs. 500. 


O. R. App. against an order of the Addi- 
Ta Munsif, Bareilly, dated February 7, 
1936. 

Mr. Waheed Ahmad Khan, for the Ap- 
pellants. i 

Mr. G. S. Pathak, for the Opposite Party. 

Order.—Civil Revision No. 364 of 1936 
is an. application for revision of an order 
passed by the learned Additional Munsif 
of Bareilly rejecting a plaint which had 
been filed in a‘suit brought by the plain- 
tifs under s. 33, United Provinces Agricul- 
turists’ Relief Act. First Appeal from 
Order No. 175 of 1936 isa plaintiffs’ first 
appeal from the order of the learned Qivil 
Judge of Bareilly rejecting a plaint and 
directing it to be returned to the plaintiffs 
for presentation to the proper Court. This 
plaint referred to the same matter and was 
filed in a suit claiming the same relief 
as had originally been claimed in the 
Court of the Munsif. 

The matter arose in this way. The plain- 
tiffs borrowed a sum of Rs. 6,000 from the 
defendant upon a mortgage deed dated 
December 20, 1929 whereby they agreed 
to pay interest at the rate of Re. 1-20 per 
cent. per mensem. The plaintifis were 
agriculturists and were consequently en- 
titled to a reduction of interest under the 
provisions of the Agriculturists’ Relief Acs, 
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The contract rate of interest had been 
paid by the plaintiffs from the date of the 
mortgage and they brought the suit out of 
which this revision and appeal arises, 
claiming an account under s. 33, United 
Provinces Agriculturists’ Relief Act. 

The suit was valued hy the plaintiffs a: 
a sum of Rs. 500 andit appears that the 
defendant took an objection and allegea 
that the suit was really beyond the juris- 
‘diction of the learned Munsif. The learned 
Munsif came to the conclusion that the 
valuation placed on the suit by the plain- 
tiffs, namely Rs. 500, was a purely arbi- 
trary valuation and that the suit was really 
not one for accounts but was fora decla- 
ration. He held that as the suit was for 
a declaration it should be valued at at least 
Rs. 6,000, because that was the original 
amount of the loan. He, therefore, hejd 
that he had no jurisdiction to entertain 
the suit and returned the plaint to the 
plaintiffs for presentation to the prope: 
Court. 

The plaintiffs then filed a plaintin tha 
Court of the learned Oivil Judge of Bareilly 
and valued the suit at Rs. 6,000 as suggest- 
ed by the learned Munsif. He however 
did not strike out the original paragraph 
in the plaint which showed the valuation of 
the suit at Rs, 500. The defendant again 
took objection in the Court of the learned 
Civil Judge and contended that as the 
real valuation of the suit was Rs. 500, the 
Civil Judge had no jurisdiction to hear 
the case. The learned Civil Judge cams 
to the conclusion eventually that the true 
valuation of the suit was Rs, 900 and con- 
sequently returned the plaint to the plaine 


- tiffs for presentation to the proper Court. 


The unfortunate plaintiffs found themselves 
in as bad, if not a wrose, position than 
before. They had been directed by tke 
learned Munsif to present the plaint to the 
proper Court, only to find that they were 
again to present it before the learned 
Munsif. 


The plaintiffs have applied to this Court 
in revision against the order of the learned 
Munsif and have appealed te this Uourt 
against the order of the learned Civil Judge. 
In our View, it is perfectly clear that 
suits under s. 33 (1), United Provinces 
Agriculturists’ Relief Act, are not suits for 
declaration but are suits for an account of 
money. Sub-section (1) of s. 33 reads: 

“An agriculturist debtor may sue for an account 
of money lent or advanced to, or paid for, him by 
@ny person, or due by him to any person at the 
prico of goods oron 4 written or unwritten engage- 
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ment for the payment of money, and of money p id 
by him to such person.” 

Quite clearly, under sub-s. (l)of s. 33 
the plaintiffs in this case were suing for 
an account. In sub-s. (2) of s. 
word “declare” is used and it was for this 
reason that the learned Munsif came te 
the conclusion that the suit was one for 
declaration. Sub-section (2) reads: 

“In such suit the Court shall follow the provi- 
sions of Chap. IV of this Act and the provisions of 
the Usurious Loans Act, 1918. It shall, after taking 
necessary accounts, declare the amount which is 
still payable by the plaintiff to the defendant, and 
shall on the application of the defendant, and if 
the money is payable, pass a decree in favour of 
the defendant.” 

What this sub-section enjoins the Oourt 
to do is to take the account which the 
plaintiff has asked for, and then after 
taking the account to declare what is due. 
The suit is a suitfor account purely and 
no declaration is asked for. All that the 
Court declares is what is due from one 
party to the other after the account has 
been taken. In our judgment the learned 
Munsif was clearly wrong in holding that 
the suit was in substance a suit for a 
declaration and that it should be valued as 
such. In our view the suit was one for 
avcvunts and, therefore, should be valued as 
a suit for accounts. The learned Civil 
Judge was of the opinion that a suit under 
S. 335 was asuit for account, and that it 
should be so valued, and in our view he 
came to a correct conclusion. 


Having held that the suit was one for 
account, it must then be decided what 
Valuation is to be placed on such a suit, 
This has now been decided by the eee 
in the 


Government Gazette, dated January 11, 
1936. Chapter XX, r. 28 of the Amended 


Rules provides : 

“The following rules have been framed with tha 
previsus sanction of the Loewi Governinent, ander 
the powers conferred by s. 9, Suits Valuation Act, 
1887, and all other powers in that behalf, for 
determining the value of the subject-matter of 
certain classes of suits for the purpose of jurisdic- 
tion, which do not admit of being satisfactorily 
valued, and for ihe treatment of such classes of 
suits, as if their subject-matter were of the value as 
hereinafter stated :” | 

Sub-section (3) of this rule provides : 

“Suita in which the plaintiff in the plaint asks 
for accounts only, not being suits to recover the 
amount which may be found dus to the plaintiff 
on taking unsettled accounts between him and the 
defendant, or suits of either of the kinds described 
in O. XX,r. 13, Oivil Procedure Code, are valued 
for the purposes of the Suits Valuation Act, 1887, 
at such amount exceeding Rs. 100, and not exceed~ 
ing Rs. 500, as the plaintift may state in the plaint, 


As we have stated, this suit undorgs.qjdd, 
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Agriculturists’ Relief Act, is a suit for 
accounts only and not a suit for accounts 
together with a claim to what may be 
found due on taking such account. ‘The 
‘plaintiffs in the present case merely asked 
for accounts ; and, therefore, it should have 
been valued as provided by the Amended 
General Rules, to which we have referred. 
In our view it was open to the plaintiffs 
to value the suit at any sum between 
Rs. 100 and Rs. 500. They in fact valued 
it at Rs. 500 and that should have’ been 
accepted by the learned Munsif as the true 
valuation of the suit. They valued it 
correctly within the Amended General 
Rules (Civil): and that being so, the 
learned Munsif had jurisdiction to entertain 
the suit and should not have rejected the 
plaint and returned the same tothe plain- 
tiffs. Quite clearly as the learned Munsif 
had jurisdiction to hear the suit, the 
Jearned Judge was right in rejecting the 
plaint presented to his Court and direct- 
ing thatit should be presented to the proper 
Court. 

It has been argued that as an appeal 
lies to the District Judge from the order of 
the learned Munsif, we should not inter- 
fere in revision. As no appeal lay from 
the order to this Court, this Court has 
power to interfere in revision, and we 
think this is a suitable case for such 
interference. The result, therefore, is that 
First Appeal from Order No. 175 of 1936 
fails and is dismissed. The application in 
revision, No. 364 of 1935, must succeed, 
and we set aside the order of the learned 
Munsif and direct him to accept the plaint 
and to proceed with the suit and to hear 
and determine the same according to law. 
The whole of the difficulty in these cases 
was caused by the defendant, who raised 
questions of jurisdiction in both the Courts. 
In our view the plaintifis should have the 
costs of Civil Revision No. 364 of 1936, 
and in First Appeal from Order No. 175 
of 1936, each party should bear their own 
costs. 

Revision allowed. 
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common to all defendants—One defendant impleaded 
as puisne mortgagee of fraction of property—His 
interest distinct and separate—Appeal abating 
against him due to his death—Whole appeal, if 
abates—Civil Procedure Code (Act V of 1908), ss. 9, 
70—Rules by U. P. Revenue Department under s. 70 
—U, P. Revenue Manual, Vol. I, Rr. 998, 1011— 
Jurisdiction of Collector and Commissioner under 
—Commissioner not acting under r. 998— Order pass- 
ed beyond jurisdiction—Order, if subject to adjudi- 
cation of Civil Court—Cognizance of Civil Court, 
if barred by ol. (Zof r. 998. 

Where though the decree in a mortgage suit was 

common among all the defendants against whom the 
suit was dismissed, one of them was impleaded in the 
suit as a puisne mortgagee of only a fraction of the 
mortgaged property so that his interest was quite 
distinct and separate from that of the other defend- 
ants: [p. 656, col. 2.] 
Held, that it could not besaid that owingto the 
abatement of the appeal against such defendant by 
his death and failure of the appellants to bring his 
legal representatives on record within time, it was 
impossible to proceed with the appeal against the 
others. The only effect of the abatement of the 
appeal against him would be that his heirs will not 
be bound by any decree that may be passed in 
favour of the appellants. Fazal Mohamad Khan v. 
Ali Mohamad Khan (1), Walt Mohammad v. Barkhur- 
dar (2), Ram Jas Tewari v. Ram Lall Tewari (3) 
and Mohamad Faruq v. Azizul Hussan (4), distin- 
guished. [ibid.! 

The jurisdiction of the Collector and the Commis- 
sioner is restricted by rr. 998 and 1011 made 
under s. 70, Civil Procedure Code, and found 
in U, P. Revenue Manual, Vol. I. This means that 
they have no jurisdiction to confirm orset aside a 
sale except under the terms of r. 988. Where the 
judgment-debtor’s objection was under r. 997, that 
is to say, he prayed for the sale being set aside on 
the ground of material irregularity or fraud in 
publishing or conducting it; and after considering 
the objection the Collector disallowed it but the 
Commissioner, in appeal without confining him- 
self to the provisions of r, 998, set aside the sale 
on a ground which was not provided for by any of 
the rules: [p. 659, col. 2.] 

Held, that his action was without Jurisdiction. The 
order being without jurisdiction it was subject to 
adjudication by the Civil Court under the general 
provisions of s. 9 of the Codeof Civil Procedure, 
The Oivil Court's cognizance of it was not barred by 
cl. (3) of r. $98, of the Manual of Revenue Depart- 
ment, That clause forbids a suit by whichit is 
sought toset aside an order made under r. 998 and 
the order of the Commissioner was not under that 
rule. Jageshwar Singh v. Rameshar Bakhsh Singh (5) 
and Rustam Singh v. Ahmed-un-nissa (6), explained 
and distinguished. 


F.C. A. against the order of the Sub- 
Judge, Sitapur, dated July 23, 1935. 

Messrs. Radha Krishna and Jagdish 
Chandra, for the Appellants. 

Messrs. M. Wasimand K. P. Misra, for 
the Respondent No. 1. 


Judgment.—The plaintifs Lala Ram 
Chandra and Jagannath Prasad in Suit No. 
30 of 1935 of the Court of the learned Civil 
Judge of Sitapur, bring this first appeal 
against the dismissal of their suit in which 
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they prayed for a declaration that the order 
of the Commissioner of the Lucknow 
Division dated February 14, 1934, setting 
aside the sale held by the Revenue Court in 
execution of a decree of theirs against the 
defendants was void and ineffectual and 
that the sale was valid and proper and that 
the plaintiffs as legal purchasers were owners 
of the property sold. 

The facts are that Makhdum Singh, 
defendant-respondent No. 1, mortgaged his 
zamindari villages to the plaintiffs under 
various deeds. The plaintiffs obtained a 
decree for sale of the mortgaged-property 

‘and it was made final on May 17,1920. A 

portion of the mortgage-property was sold 
by the Civil Court, but after that there was 
a partition between Makhdum Singh and 
his co-sharers by which the properties 
mortgaged to the plaintiffs were allotted to 
the other co-sharers while some other pro- 
_perties fell to the share of Makhdum Singh. 
The plaintiffs-decree-holders applied for 
execution against the substituted property 
and as this properly was ancestral, execution 
was transferred tothe Collector, under s. 68 
of the Code of Civil Procedure. Several 
dates were fixed for sale of the property but 
the sale had to be postponed owing to 
Makhdum Singh’s wife instituting a suit in 
respect of a portion of the property. 
` Finally after ker suit was dismissed by 
this Court, August 3, 1933, was fixed for 
sale. A day before this date an application 
was put in for postponement of the sale buf 
it was disallowed by the sale officer, and the 
sale held on August .3, 1933. The property 
was purchased by the plaintiffs themselves. 
The judgment-debtor filed objections to the 
sale under rr. 997 and 998 of the Revenue 
Manual but the objections were disallowed 
by the Deputy Commissioner and the sale 
confirmed. The judgment-debtor then filed 
an appeal before the Commissioner against 
this order and the learned Commissioner by 
his order dated February 14, 1924, set aside 
the sale on the ground that as a Bill for 
the relief of agriculturists was before the 
Legislative Council, “the only safe plan is to 
quash the present sale and to allow the sale 
totake place afresh on the removal of the 
present embargo”. It is this order of the 
Commissioner about which the plaintiffs 
want the declaration mentioned above. 

The suit was dismissed by the learned 
Civil Judge on the ground that it was not 
- maintainable and that the Oivil Court had 
no jurisdiction to try the suit. ‘The plaint- 
iffs bring this appeal and challenge these 
findings. 
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The learned Counsel for the respondents 
(who include all the persons: who were 
defendants to the plaintifi’s suit on the 
mortgage) raises a preliminary objection to 
the hearing of the appeal. This objection 
is based on the fact that Jagannath Prasad, 
respondent No. 6, died during the pendency 
of this appeal and his legal representatives 
were not brought on the record within time. 
The argnment of the learned Oounsel is 
that asthe decree of the lower Court dis- 
missing the plaintiffs’ suit was a joint 
decree in favour of Jagannath Prasad as 
well as the other defendants-respondents, _ 
the abatement of the appeal against 
Jagannath Prasad has the effect of the 
abatement of the entire appeal. The learned 
Counsel relies on the cases of Fazl Muham- 
mad Khan v. Ali Muhammal Khan, 11 
O. W. N. 1487 (1), Wali Muhammad v. 
Barkhurdar, I. L. R. 5 Lahore 429 (2), Ram 
Jas Tewari v. Ram Lall Tewari, 1935 
O. W. N., 297 (3) and Muhammad Faruq v. 
Azizul Hasan, 1935 O. W. N. 401 (4). We 
are of opinion, however, that the principle on 
which these cases proceed is nət applicable 
to the present case. Tne decree was no 
doubt common among all the defendants 
against whom the suit was dismissed, but 
it is not denied that Jagannath Prasad was 
impleaded in the suit on the mortgage £ a 
puisne mortgagee of only a fraction of thé 
mortgaged-property so that his interest was 
quite distinct and separate. from that of the 
other defendants. This being so it cannot 
be said that owing tothe abatement of the 
appealagainst Jagannath Prasad itis impos- 
sibleto proceed with the appeal. against the 
others. Nor is there any possibility in this 
case of ‘two contradictory decrees coming 
into existence. ‘The only effect of the abate- 
ment-of the appeal against Jvgannath 
Prasad will be that Jagannath Frasad’s 
heirs will not be bound by any decree that 
may be passed in favour of the 'plaintitis by 
this Court. In other words, the sale held on 
August 3, 1933, will remain cancelled as 
against the heirs of Jagannath Prasad even 
if we decree the appeal of the plaintiffs and 
grant them the declaration sought for. The 
decree of this Court, if the plaintiffs’ appeal 
be allowed, will not, in any manner, conflict 
with the decree of the lower Court, which 


(1) 11 O W N 1487; 153 Ind. Cas. 54; 7 RO 284; 
A I R 1935 Oudh 36; 1934 O L R 931; 10 Luck 387, 

(2) 5 Lah. 429; 86 Ind. Oas. 592; 6 Lah. L J 360; 1 
Lah, Oas. 482; A IR 1925 Lah. 124. 

(3) (1935) O W N 297; 165 Ind. Oas, 45; AI R 1936 
Oudh 209; 1936 O L R 564. 
` (4) (1935) O W'N 401; 154 Ind. Cas. 897; (1935) O LG 
R 207; 7 RO 515; A TR 1985 Oudh 329; 11 Luok. 5, 
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has been passed in favour of Jagannath 
Prasad. We may also note that none of 
the defendants except Makhdum Singh was 
a party to the objection case in the Revenue. 
Court, and that none of them except 
Makhdum Singh tried to get the sale set 
aside. We, therefore, of opinion that the 
preliminary objection hus no force and we 
would overrule it. 

On the merits the question for decision is 
whether the suit as brought by the plaint- 
iffs was cognizable by the Civil Court. 
The learned. Counsel for the parties ad- 
dressed very elaborate arguments to us and 
after a careful consideration of all the 
- circumstances of the case and the authorities 
cited we have come to the conclusion that 
the question musi be answered in the affirma- 
tive. Section 68 of the Code of Civil Proce- 
dure provides for the transfer of decrees for 
execution to the Collector and s. 70 em- 
powers the Local Government to make rules 
conferring upon the Collector or any 
gazetted subordinate of his all or any of 
the powers which the Civil Court might 
exercise in execution of decrees. laying down 
the precedure to be followed in cases of 
transfers of decrees to the Collector and 
providing for appeals against orders passed 
by the Collector or any gazetted subordinate 
of his. Rules under s.70 of the Code of 
Oivil Procedure, have been made and they 
ara in Chap. XL of the Manual of the 
Revenue Department, U. P., Vol. I, from 
r. 967 to r, 1012. Rule 998 runs as follows:— 

“(1) Where noapplication is made under para. 996 
or para. 997 or where such application ig made and 
disallowed, the Collector shall make an order con- 


firming the sale and thereupon the sale shall become 
absolute: 

“Provided that, if in any case in which the sale 
has been conducted by an Assistant Collector under 
para, 1010, the Collector after giving notice to all 
persons afiected and hearing their objections, if any, 
considers the price offered inadequate he may 
refuse to confim the sale and the property shall 
thereupon be put up again to auction: 

“(2) Where such application is made and allowed 
and where, in the case of an application under 
para. 993 the deposit required by that paragraph is 
made within thirty days from the date ofsale, the 
Collector shall make an order setting aside the 


sale ; 
° “Provided that no order shall be made unless 
notice of the application has been given to all 
persons affected thereby.” 

“(3) No soit to set aside an order made under 
this rule shall be brought by any person against 
whom such order is made.” 


This rule corresponds to O. XXI, r. 92 of 
the Oode of Civil Procedure and it clearly 
shows that when a sale is heldin execution 
of a decree, the sale must either be set 
aside on the deposit of the decretal amount 
“py the judgment-debtor or on the ground of 
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material irregularity or fraud in publish- 
ing or conducting it or the sale must be 
confirmed if the deposit was not made.and 
if no material irregularity or fraud’ in 
publishing or conducting the sale is alleged 
or proved. Rule1011 prescribes the cases 
in which orders passed by the Collector are 
appealable to the Commissioner of ‘the 
Division and among oiher cases cl. 8 of that 
rule provides for an appeal by a decree- 
holder or judgment-debtor or a person 
whose immovable property has been sold 
under the rules from an order confirming 
or setting aside a sale. It is thus clear 
that the jurisdiction of the Collector and 
the Commissioner are restricted by rr. 998 
and 1011. This means that they have no 
jurisdiction to confirm or set aside a sale 
except under the terms of r. 998. In the 
present case the judgment-debtor's objec- 
tion was under r. 997, that isto say, he 
prayed fcr the sale being set aside on the 
ground of material irregularity or fraud in 
publishing or conducting it. The Collector 
considered the objection and disallowed it. 
The learned Commissioner, however, in 
appeal did not contine himself tothe provi- 
sions of r. 998, but set aside the sale ona 
ground which is not provided for by any of 
the rules. This, it appears tous, he had 
no jurisdiction to do. The order being 
without jurisdiction, is subject to adjudica-~ 
tion by the Civil Court under the generat 
provisions of s. 9 of the Code of Civil Proce- 
dure. It was, however, contended that the 
present suit was beyond the ambit ofs. 9 
as the Civil Court’s cognizance of it was 
barred by cl. 3 of r. 998 of the Manual of 
Revenue Department. That clause, however, 
forbids a suit by which it is sought to set 
aside an order made under r. 998. and we 
have already shown that the order of tne 
learned Commissioner was not under that 
rule. This being so the cognizance of the 
suit by the Civil Court does not appear to 
us barred by cl. 3 of r. 998. 

It was also argued by the learned Counsel 
for the respondents that so long as the 
Commissioner purported to act under r. 998 
he had jurisdiction tu pass any order that he 
thought fis but in the present case the 
learned Commissioner did not even parport 
to pass an order under r. 993. 

Reliance was placed by the learned 
Counsel for the respondents on the cases of 
Jageshwar Singh v., Rameshar Baksh Singh, 
90. W.N., 610 (5) and Rusiom Singh v. 


(5) 9 O W N 610; 139 Ind, Cas. 498; AIR 1932 
Oudh 273; 16 R D 472; Ind. Rul, (1932) Oudh 364; 
L R13 A (0) 303. 
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Ahmed-un-nisa, 1937 O. W. N., 886 (6) but in 
both those cases it was held that the jurisdic- 
tion of the Civil Court to question the 
correctness or validity of the order of the 
Revenue Court is barred only when the 
order was within the jurisdiction of the 
Revenue Court. In the present case we have 
shown that the order of the learned Commis- 
sioner was entirely beyond bis jurisdiction. 

We are, therefore, of opinion that the lower 
Court was wrong in dismissing the plaintiff's 
enit on the ground that they had no jurisdic- 
tion to try the suit and we would conse- 
quently allow the appeal and remand the 
case lo the trial Court fcr trial on the merits. 
The ecsts will abide the result. 

D. Appeal allowed. 


(6) (1937) OWN £86; 170 Ind. Cas, 639;10R O 
49; 1937 O L R 466; (1937) R D 404, 
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PARTY. 
Civil Frocedure Code (Act V of 1108, 0. XXXIII, 
y. 35, proviso— Application for permission to sue in 


. icrma pauperis dismissed—No formal order specify- - 
- ing amount of costs—Fresh suit in payment of court- 


jees— Proviso, if a bar—Judgment dismissing applica- 
tion, directing that court-fee “shall be paid within 
two weeks and plaint willthen be registered “— 
Application Jor permission, uhether to be treated as 
piaint—Proriso, if applies. 

Unless, consequent on the dismissal of the applica- 
tion for permission to sue in forma pauperis, a 


. fermal order is drawn up by the Couit specitying the 


_ amount cf costs thatthe unsuccessful apy licant is 


ordeied to pay to the Government and the opposite 
party, 1.15 of O. XXXII, Civil Procedure Code, 
is no bar io tihe institution of a suit bythe unsuac- 
cessful applicant in the ordinary manner cn pay- 
ment ofthe requisite ccurt-fee. Any direction as to 
payment of ccsts contained in the judgment cannot, 
therefore, be taken io be equivalent to a decree or 
order. Shiam Sundar Lal v. Savitri Kunwar (1), 
explained. 

Where while dismissing the application to sue 
in Jorma pauperis, the Ccurt directs in its judgment 
that the court-fee ‘“shallbe paid within two weeks 
and the plaint will then be registered,” it exer- 
cises the power vestedin it bys. 149, Civil Proce- 
dure Ccde, which gives the Court discietion “ at any 
stage “-to allow a peisco to pay the whole or any 
part of the ccurt-fes payable cn a document that 


- wasnot paid, and the Court by this order intends that 


the application to sue in forma pauperis should 


` itself be treated asa plaint on the requisite court- 


bu MI 


- fee being paid. That being so 


there can be no 


question of the institution of -a fresh “ suit 
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in ordinary manner" within the meaning of 
r. 15 of O, XXXIII, Civil Procedure Ocde, and, 


therefore, the proviso to that rule has no applica- 
tion. 


C. R. App. against an order of the Judge, 
Small Cause Court, Ghazipur, dated: July 17, 
1936, 


Mr. Haribans Sahat, for the Applicant. 
Mr A. P. Pandey, for the Opposite Party, 


Order.—This is an application in revi- 
sion against a decree passed by a Small 
Cause Court Judge dismissing the plaintifi’s 
suit on the ground that the plaintiff not 
having paid the costs incurred by the 
Gcvernment and by the opposite party in 
cppcsing an application made by the plain- 
tiff to sue in forma pauperis was not 
cniiiied to mantan the present suit. The 
facts that have given rise to the present 
application are as follows: The plaintiff- 
applicant filed an application for permis- 
sion to sue as a pauper. According to the 
application the claim against the delendant- 
cppcsile party was for a sum of Rs. (00 
and cdd. ‘The applicution was opposed 
both by the Government and by the defen- 
dant and tke learned Small Cause Court 
1935 dismissed the 
applicaticn ‘with costs’, but directed that 
“the courl-fee shall be paid within two 
weeks and the plaint will then be regis- 
tered”. No formal order embodying the 
decision of the learned Judge was however 
prepared. The plaintiff then on May 31,. 
filed an application for the amendment of 
the plaint and prayed that he be allowed 
to reduce his claim from a sum of Rs. 500 
and odd to Rs. 249-80 and on the same 
date paid the requisite court-fee on the 
amount of the reduced claim. The appli- 
cation for amendment was opposed by the 
defendant and the learned Judge rejected 
that application. 

The plaintiff came up in revision to this 
Court againt the order of the Small Cause 
Court Judge rejecting the application for 
amendment. The revisicn application was 
alloned by a learned Judge of this Court 
and the case was sent back to the Small 
Cause Court Judge with the airection that 
he should allow the application for amend- 
ment and decide the case according to law. 
On receipt of the record, the learned Small 
Cause Court Judge allowed the application 
for amendment. The defendant then filed 
an addilional written statement in which, 
for the first time, he pleaded that as the 
plaintiff had not paid the costs incurred 
by the Government and by him in successs 
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fully opposing the application for permis- 
Sion to sue as a Pauper, the suit was not 
maintainable and in view of the provisions 
‘of O. KAKI, r. 15, Civil Procedure 
Code, and the Full Bench decision of this 
Court in Shiam Sunder Lal v. Savitri 
Kunwar (1), the learned Small Cause Court 
Judge gave effect to this contention and 
dismissed the suit. In my judgment, the 
decision of the learned Judge of the Court 
below is contrary to law and cannot be 
sustained. Order XXXIII provides that 
the refusal of an application for permis- 
sion to sue as a pauper is no bar to the 
institution of a suit by the applicant in 
the ordinary manner 
“provided that he first pays the costs (if any) in- 
curred by the Government and by the opposite 
party in opposing his application for leave to sue 
as a pauper,” i 

Tbis Proviso is mandatory and it was 
held in the Full Bench case referred to 
above that where a plaintiff has been un- 
successful in an application for permission 
to sue in forma pauperis and the Court 
has awarded costs to the Government and 
the opposite party, these c.sts must be 
paid prior to the filing of the plaint which 
commences the suit; and where the costs 
have not been paid or deposited prior to the 
institution of a suit, a Court is bound to 
dismiss the suit. But the Full Bench 
further laid down that: 

‘ “Where the Oourt in dismissing the application 
hae either disallowed costs or made no order as to 
costs, he is entitled to maintain his suit as an 
ordinary litigant without making any payment to 
the Government or to the opposite party in res- 
ete the costs incurred in opposing the applica- 

In the case before me the Court by its 
judgment dated May 18, 1935 dismissed 
the application for permission to sue in 
forma pauperis “with costs,” but as stated 
above, no formal order specifying the costs 
allowed to the Government or tne defen- 
dant opposite party was drawn up. The 
result is that the plaintiff-applicant could 
not be in a posilion to know the amount 
of costs that he had to pay to tne Govern- 
Ment or the defendant. In my judgment 
the provisions of O. XXXIII, r. 15, Civil 
Procedure Code, though mandatory, must 
e strictly construed as they put a fetter 
on the inherent right of an individual to 
resort fo a Court of Law for the redress of 
the wrong done to him. [ consider that 
the proviso in r. 15 quoted above comes 
into play only when there is a formal 


(1) A I R1935 All. 723;157 Ind. Gas. 130; 58 A 191; 
: qe) ALJ 857; 1995 A L R 707;8 R A 107 
je 
t 


“BiR RAM -Ve LAOHMI RAI -(ALL.) 


659. 
order of the Court specifying the amount 
payable by the unsuccessful applicant to 
the Government and the opposite party on 
account of costs and that in the absence of 
a formal order, there is no duty cast on 
the applicant to wade through the record 
of the case with a view to ascertain, as 
best as he can, the amount of costs that he 
ought to pay to the Government and the 
oppcsite party. To hold otherwise would 
lead to anomalous results. The Govern- 
ment or the opposite party may have, in 
opposing the application for permissioa to 
sue in forma pauperis, incurred ccste far 
in excess of the taxable cost, and it would 
manifestly be unjust to cast on the un- 
successul applicant the duty of playing the 
role of a taxing officer with a view to 
ascertain the amount of costs legally pay- 
able to the Government or the opposite 
party. “Judgment” is defined by s. 2 (9), 
Civil Procedure Code, as meaning “the 
statement given by the Judge of the grounds 
of a decree or order”. Any direction as to 
payment of costs contained in the judg- 
ment cannot, therefore, be tuken to be 
equivalent to a decree or order. ‘The direc- 
tion is only a statement given by the Judge 
for the order which must in the ordinary 
course be drawn up. “Order” is defined 
bys. 2 (14), Civil Procedure Code, as “the 
formal expression of any decision of a 
Civil Court which is not a decree.” It is 
this "formal expression” which does and 
must contain the precise amount that is 
payable by the unsuccessful applicant to 
the Government or the opposite party and 
in the absence of such an order it is 
impossible for the applicant to know the 
exact amount of costs that he is called 
upon to pay. I, therefore, hold that unless, 
consequent on the dismissal of the ap- 
plication for permission to sue in forma pau» 
peris, a formal order is drawn up by the 
Court specifying the amount of costs that 
the unsuccessful applicant is ordered to pay 
to the Government and the opposite party, 
r. l5of O. XXXIII, Civil Procedure Code, 
is no barto the institution of a suit by the 
unsuccessful applicant in the ordinary 
manner on payment of the requisite 
court-fee. As in the present case no 
formal order was drawn up, the learned 
Small Cause Court Judge was wrong in 
dismissing the suit on the ground that the 
suit was barred by the provisions of 
O. KAKI, r. 15, Civil Procedure Code. 

There is yet another ground which ren- 
ders the provisions ofr. liofO. XXXILL 
inapplicable to the present case. I have 
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stated above that the Court, while dismissing 
the application to sue. in forma pauperis, 
directed by its judgment that “the court- 
fee shall be paid within two weeks and the 
plaint will then be registered”. This shows 
that the Court exercised the power vested 
in it by s. 149, Civil Procedure Code, 
which gives the Court’ discretion “at any 
stage” to allow a person to pay the whole 
or any part of the court-fee payable on a 
document that was not paid, and that the 
Oourt intended that the application to sue 
in forma pauperis should itself be treated 
as a plaint on the requisite court-fee being 
paid. That being so, there could be no 
question of the institution of afresh “suit 
in ordinary manner’ within the meaning 
ofr. 15 of O. XXXHI, Civil Procedure 
Codes, and, therefore, the Proviso to that 
rule could not apply. The plaintiff did 
pay the requisite court-fee on the amended 
plaint within the two weeks allowed by 
the Court and the Court was, therefore, 
not justified in dismissing the suit on the 
ground assigned by it. For the reasvns 
given above, [ allow this application, cet 
aside the decree passed hy the Court beluw 
and send the case back to that Court wih 
the direction to restore the case to .ts 
criginal number and to try and disp:se it 
of according to law. Costs here and hitherto 
will be costsin the cause and will abide 
the result. 
D, Case remanded. 
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LAHORE HIGH COURT 
Oivil Revision No. 390 of 1936 
November 18, 1936 
Tex Cann, J. 
Musammat CHARJO AND ANOTHER — 
PETITIONERS 
Versus 
DINA NATH AND oTHERS— OPPOSITE 
PABTIES. 

Succession Act (XXXIX of 1925), s. 3712—Grant of 
succession certificate— Notice to debtor or making him 
party to proceeding—Procedure, whether proper— 
Scope of enquiry— Court's duty—Grantee of certifi- 
cates, whether gets absolute right to debts-~Regular 
suit amongst heirs inter se, if barred—Hindu Law 
—Marriage—Presumption—Parites brahmins and 
residents in town—Presumptron as to approved 
form of marriage--Hindu Law of Inheritance 
(Amendment) Act II of 1929), ss. 1 (2), 2— Person 
dying intestate before 1929, leaving widow—Widow 
dying after Act—Succession, how governed—Husband, 
succe eding to stridhan of wife—Subsequent succession, 
how governed—Succession opening after Act—Act, if 
applies. 

it is no doubt unusual to issue notices to the deb- 
tors of the deceased or implead them ae parties to 
proceedings for grant of a succession certificate, 
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AN ae is no legal bar to the Court doing so. [p, 

|, col. 2,4 

The enquiry in proceedings for grant of succes- 
sion certificate is to be summary, and the Court, 
without determining questions of -law or fact, which 
seem to it to be too intricate and difficult for deter- 
mination, should grant the certificate to the person 
who appears to have prima facie the best title 
thereto. In such cases the Court has not to deter- 
mine definitely and finally as to who has the. best 
right tothe estate. All that it is required to do is 
to hold a summary enquiry into the right to the 
certificate, with a view, onthe one hand, to facili- 
tate the collection of debts due tothe deceased and 
prevent their being time-barred, owing (for instance) 
to dispute between the heirs inter se asto their 
preferential right of succession, and, on the other 
hand to afford protection to the debtors by appoint- 
ing a representative of the deceased and authorizing 
him to givea valid discharge for the debt. The 
grant of a certificate toa person does not give him 
an absolute right to the debt nor does it bar a 
regular sujt for adjustment of the claims of the 
heirs inter se. Their rights are amply protected by 
the statutory provision that in appropriate cases 
the Court, as a condition precedent to the grant of 
the certificate, may require the person to whom it 
proposes to make the grant, to furnish security for 
indemnifying the person who may be ultimately 
held entitled to the whole or any part of the 
debt. |p. 662, col. 1.] 

Where the parties are Brahmins, and residents 
of a town, the marriage must, in the absence of any 
evidence to the contrary, be presumed to have been 
in one of the approved forms. |p. 662, col. 2.| 

The provisions of Act lI of 1929 regulates suc- 
cession tothe estate of a Hindu male, governed by 
the law of the Mitakshara, who had died before the 
Act came into force, but whose estate had vested 
in a female holder, who was alive on February 21, 
1929, which isthe date of the enforcement of the 
Act, Shib Das v. Nand Lal (1) and Shakuntla 
Debt v. Kaushaiya Deri (2), fcllowed. [p, 662, col. 
2; p. 663, col. 1J 

lt is quite tıue thatthe Hindu Law of Inherit- 
ance (Amendment) Act is very limited in its scope, 
it, in terms, regulates succession only to the sepa- 
rate propeity of a Hindu male dying in intestacy, 
It does not purport to alter the law in respect of 
the devolution of other property of a Hindu male 
or the property of a female. |p. 663, col. 1 | i 

The rule of succession to stridhana, as laid down 
in Mitakshara isthat, in the absence of the issus 
of the female holder, it devolves on her husband, 
and if he is dead, it descends inthe same way as 
if it had belonged to the husband himself. To 
ascertain as to who the heirs of the husband are, 
the Courts must, ex necessitate rei refer to the 
law governing succession to the prope:ty of the 
husband in torce at the time when succession opens 
ed out. lat such time the Act IL of 1929 has coma 
into force, it is that Act which governs the succes- 
sion and the property cannot be deemed to be prop- 
erty ofa femalo. Raj Bachan Singh v. Bhanwar 
Latji (3), distinguished. [ibid] ; 

U. R. trom an order of the District 
Judge; Sialkot, dated May 25, 1956. g 

Mr. M. L. Purit, tor tne Petitioners. 

Messrs, Amir Chand and Achhru tam, for 
the Oppusite Parties. 


Order.—The following pedigree-table 
will be helpful in understanding the facts 
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of the case : 
(W.No.1) = NAWAHU -= (W.No.2) 


Musammat Melo 


| 
Thakar (son) Labhe (son) 
Musammat 


Musammat Oharjo Partap Kaur 
(daughter.) (wife.) 

Nawahu was a Brahmin of Sialkot City, 
admittedly governed by the Mitakshara. 
He died many vears ago. He had married 
twice, and had a son, Thakar, from his 
first wife, and another son, Labha, from 
the second wife, Musammat Melo. Nawahu's 
first wife and his two sons Thakar and 
Labha are dead. Thakar left a daughter, 
Musammat Charjo. Labha died childless, 
leaving a widow, Musammat Partap Kaur. 
Musammat Melo, the surviving widow of 
Nawahu, died on January 1, 1935. At the 
time of her death a sum of Rs. 2,545 was 
shown in her bahi as due to her by Amir 
Ohand, respondent. After Musammat 
Melo’s death, her daughter-in-law, Musam- 
mat Partap Kaur, and her step-son’s 
daughter, Musammat Charjo, claiming to be 
her heirs, jointly brought a suit against 
Amir Chand for recovery of Rs 3,200 made 
up of Rs. 2,545 principal and Rs. 655 in- 
terest. The defendant Amir Chand object- 
ed that the suit was not maiatainible in 
the absence of a succession certificate. 
The Sub-Judge, in whose Court the suit 
was pending, granted time to the plaintiffs 
to obtain a succession certilicate and post- 
poned farther proceedings. In accordance 
with this order Musammat Charjo and 
Musamnat Partap Kaur jointly made an 
application under s. 372, Succession Act, 
in the Court of the Senior Sub Judge, 
Sialkot, for graat of a succession certificate 
for realization of the debt due by Amir 
Chand to Musammat Melo. In the applica- 
tion it was stated that Dina Nath and 
Narinjan Das were the collaterals of the 
husband of Musammat Melo, deceased, and 
that notices be served on them. At the 
hearing Dina Nath and Narinjan Das 
appeared and filed a written statemertt 
admitting their relationshlp with Nawahu 
and stating that they did not contest the 
Claim of the applicants (Musammat Charjo 
and Musammat Partap Kaur) to obtain the 
succession certificate which might be grani- 
ed tothem. In the meantime Amir Onang, 
the alleged debtor, had applied that he be 
made a party to these proceedings. The 
Senior Sub-Judge granted the application. 
Thereupon Amir Chand raised an objection 
that under Hindu Law; which admittedly 
governed succession to the estate of Musam- 
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mat Melo, neither Musammat Charjo nor 
Musammat Partap Kaur washer heir and 
that the certificate could not be granted 
fo either or both of them. The Senior Sub- 
Judge upheld this plea and dismissed the 
application. 

The applicants appealed tothe District 
Judge, who has affirmed the order of dis- 
missal, though on grounds different from 
those given by the Sub Judge. Musammat 
Charjo and Musammat Partap Kaur have 
come up in revision to this Oourt, and 
the first contention raised on their behalf 
is that the learned Sub-Judge acted illegal- 
ly and with material irregularity in making 
Amir Chand a pariy to the proceedings, 
and that, in any case, on the admission 
of Dina Nath and Narinjan Das, who being 


‘Collaterals of Musammat Melo's husband 


were the only other heirs, the petitioners 
were the persons having prima farcie the 
best title to the certificate, which should 
have been granted to them. After hearing 
Counsel at length, I am not prepared to 
accept the first branch of this contantion as 
sound. It is no doubt unusual to issue 
notices to the debtors of the deceased or 
implead. them as parties to proceedings for 
grant of a Succession certificate. But there 
is no legal bar to the Court doing so, 
and I cannot see how the decision of the 
Courts below could be set aside on this 
ground alone. 

The second brunch of the contention, 
howerer, appears to be more subsiaatial. 
As already stated, the only surviving 
members of the family of the deceased were 
the two applicants, and the only two 
agnatic relations of her husband were Dina, 
Nath and Narinjan Das. It 1s obvious that 
one or other of these four persons had 
the right to the certificate. There was 
however, no dispute inter se between them. 
They were all agreed that the certificate 
be granted tothe applicanis. Tne learned 
Judge appears io have thought that ths 
certiticate could not be granted to the 
applicants, as neither of them Was an heir 
to the estate of Musammut Melo ; and that 
it could not be granted to Dina Nath and 
Narinjan Das apparently for the reason 
that tney had noo asked for it. He accord- 
ingly dismissed the application, after 
expressing the opinion that the estate had 
probably escheated to the Crown. 

Now, if this is the correct view, there 
seems little doubt that by the time -the 
Secretary of State takes steps to sue for 
recovery of the amount, the claim against 
the debtor would have long since become 


@» 
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“time barred. It is hardly necessary to 
:gay thatit is to guard against. such con- 
-tingencies that the legislature has laid 
“down that the enquiry in such proceedings 
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granted to her. This prayer is strenuously 
opposed by Mr. Achhru Ram, Counsel for 
the contesting respondent Amir Chand. It 


is to be summary, and the Court, without 

: determining questions of law or fact, which 
~geem toit to be ioo intricate and difficult 
ifor determination, should grant the certi- 
“ficate to the person who appears to have 
: prima facie the best title thereto. In such 
‘gases the Oourt has not to determine 
‘definitely and finally as to who has the best 
-right to the estate. All that it is required 
“to do is to hold a summary enquiry into 
the right to the certificate, with a view, on 
:the one hand, to facilitate the collection of 
‘debts due to the deceased and prevent 
. their being time-barred, owing (for instance) 
‘to dispute between the heirs inter se as to 
their preferential right of succession, and, 
on the other hand to afford protection to 
-the debtors by appointing a representative 
‘of the deceased and authorizing him to give 
a, valid discharge for the debt. The grant 
‘of a certificate to a person does not give 
him an absolute right to the debt nor does 
it bar aregular suit for adjustment of the 
claims of the heirs inter se. Their rights 
are amply protected by the statutory provi- 
sion that in appropriate cases the Court, 
as acondition precedent to the grant of 
tte certificate, may require the person to 
whom it proposes to make the grant, to 
furnish’ security for indemnifying the 
person who may be ultimately held entitled 
to the whole or any part of the debt. In 
these circumstances, the proper course for 
the Court was to grant the certificate to one 
or other, or (under certain safeguards) to 
both the applicants jointly, conditional on 
their furnishing security and leaving the 
question of succession for subsequent deter- 
mination in a regular suit by the collate- 
rals or the Crown. The lower Courts 
appear to have completely ignored this 
essential. aspect of the case, and this 
material irregularity is sufficient to justify 
a reversal of the order dismissing the ap- 
plication. 

It is not necessary to consider the rela- 
tive rights of the two applicants, as Mr. 
M. L. Puri, their learned Advocate, stated 
that he does not press the claim of Musam- 
mat Partap Kaur for the grant of the 
certificate, reserving to her the right to 
adjust her claims with Musammat Charjo 
in a separate case, if necessary. He argues, 
however, that Musammat Charjo was the 
next heir to the estate of the deceased and 
he strenuously urges that the certificate be 
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is conceded by Mr. Puri that the debt in 
question must be considered to be the 
absolute property of Musammat Melo, and 
the question for determination is whether 
Musammat Charjo was an heir to her 
stridhana at the time of her death. Now 


-it is common ground between the parties 


that Musammat Melo left her surviving no 
descendants, male or female. According to 
the Mitakshara, stridhana (other than 


sulka) belonging to a female if she was 


married in one of the approved forms) 
passes, in the absence of her issue, to her 
husband, and after him to his heirs in 
order of their succession to him; and on 
failure of the husband’s heirs it goes to her 
blood relations in preference to the Crown:: 
Mulla’s Hindu Law, para. 147. It is con- 
ceded by both Counsel that the parties 
being Brahmins, residents of a town, the 


‘marriage of Musammat Melo with Nawahu 


must, in the absence of any evidence to 
the contrary, be presumed to have been in 
one of the approved forms. The short 
question for decision, therefore, is, ‘‘who 
would have taken the property if it had 
belonged to Nawahu ?” There is no doubt 
that under the Hindu Law of the Benares 
School, as interpreted by British Indian 
Courts before 19:9, a son’s daughter was 
not in the line of heirs. The text of the 
Mitakshara, enumerating the female heirs 
ofa male, was held to be exhaustive and 
not illustrative, and, therefore, such near 
relations as son's daughter, sister, etc., who 
were not expressly mentioned in the text, 
were held to be excluded from succession. 
In 1929, however, the legislature intervened, 
and by Act II of 1929 several important 
modifications were made in the Hindu Law 
of succession with respect to the property. 
of males not held in co parcenary and not 
disposed of by will. Bys. 2 certain per- 
dons, who were notin the original line of 
heirs, were recognized as such, and the 
first of them is the son’s daughter, who 
ranks after the father's father. If, there- 
fore, Nawahu had died intestate after 1929, 
his son's daughter, MusammatCharjo, would 
have been in the line of his heirs. The 
fact that he had died long before 1929 is, 
however, immaterial, as he had left a widow, 
Musammat Melo, who had succeeded to his 
estate and she died on January 1, 1930, 
when the Act was in force. 

It is settled law that the provisions of 
Act II of 1929 regulated succession to the 
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éstate of a Hindu male, governed by the 
law of the Miteakshara, who had died 
before the Act came into force, but whose 
estate had vested in afemale holder, who 
was alive on February 21, 1929, which is 
the date of the enforcement of the Act: 
Shib Das v. Nand Lal (1) and Shakuntala 
Debi v. Kaushalya Devi (2). Mr. Achhru 
Ram has not contested this proposition 
and has conceded that if the debt in ques- 
tion had been proved to have been owned 
by Nawahu in his lifetime, Musammat 
Charjo's right to inherit it would have been 
unquestioned. He urges, however, that 
Act II of 1929 is inapplicable to the present 
case as it applies “only to the property of 
males not held in co-parcenary and not 
disposed of by will,” and it had been found 
as afact,andis indeed no longer denied, 
that the debt in dispute was never held by 
amale but was the acquired and absolute 
property of Musammat Melo. This conten- 
tion is obviously devoid of force. It is 
quite true that the Act is very limited in its 
scope. It, in terms, regulates succession 
only to the separate property of a Hindu 
male dying in intestacy. It does not pur- 
port to alter the law in respect of the 
devolution of other property of a Hindu 
male or the property of a female. But in 
referring to the Act for the purpose of 
deciding the question involved in this case, 
we are not going beyond its proper scope. 
As already stated, the rule of succession 
to striihara, as laid down in Mitakshara 
is that, in tae absence of the issue of the 
female holder, it devolves on her husband, 
and if heis dead, it descends in the same 
way as if ithad belonged to the husband 
himself. To ascertain as to who the heirs 
of the husband are we must, ex necessitate 
ret refer to the law governing succession 
to the property of the husband in force at 
the time when succession opened out. Ia 
the present case, therefore, the heir to 
Musammat Melo’s property is the person, 
who would have inherited it, if it had 
been Nawahu’s property, in 1935, and this, 
as shown above, is his son's daughter 
Musammai Charjo. 

- In coming to the contrary decision the 
learned District Judge has relied upon Raj 
Bachan Singh v. Bhanwar Lalji (3). That 


(1) 13 Lah. 178; 138 Ind. Oas. 291; A IR 1932 
ah. 361; 33 P L R423; Ind. Rul. (1932) Lah. 


454, 

(2) 17 Lah. 356; 162 Ind. Cas. 718; AIR 1936 
Lah 124; 38 P L R 673; 8 R 1, 946. 

(3) A I R 1929 Oudh 296; 118 Ind. Cas. 760; 4 
neg 690; 6 O WN 287; Ind. Rul, (1929) Oudh 


PIRU PRAMANIK V, PABNA DHANABTANDAR O0., LTD., (OAT) 


663 


case was, however, decided lonz before 
Act IL of 1929 came into forces, and no 
question of the interpretation of its terms 
arose. Farther, there an attempt was made 
to extend a certain custom, found to exist 
in the matter of succession of the property 
of a male owner, to inheritance to the prop- 
erty of a female, butthe learned Judge 
ruled that this could not be done, as it 
was not permissible to find custom by 
analogy. Mr. Achhru Ram frankly con- 
ceded that the case is clearly distinguish- 
able and it does not seem to be necessary 
to discuss it further. I accept the patition 
for revision and in supersession of the 
order of the Courts below, direct the Senior 
Sub-Judge to grant Musammat Charjo a 
succession Certificate to collect the debt 
mentioned in the application, Amir Chand, 
respondent, shall pay to Musammat Charjo 
her costs throughout. The application of 
Musimmat Partap Kaur is dismissed. She 
will bear her own costs in all Courts. 
D. Petition accepted. 


Dl iang 


CALGUTTA HIGH COURT 
Oivil Rules Nog. 116° 65 1173 of 1936 
April 19, 1937. 
B. K. Mo cusegsa|a, J. 
PIRU PRAMANIK —DEFENDANT AND 
ANOTHER — PETITIONERS 
Versus 
PABNA DHANABHANDAR Co., UTD., 
PABNA AND oTauers—Opposite PARTY. 

Jurisdiction — Absence of jurisdiction — Effect 
Appeal as of right, if exists—Consent or waiver by 
parties, whether can give jurisdiction—Decision as to 
—Jourt's power to decide question of jurisdiction— 
Such question decided, if could be challenged sub- 
sequently —No such decision by Appellate Court— 
Merewantof objection by parties, whether gives 
jurisdiction—Landlord and tenant—Simple rent suits 
— Persons claiming conflicting title, not made parties 
— Such question, should not be tried. 

If a Court is not invested with jurisdiction to hear 
and determine a matter, the usurpation of this authori- 
ty for which there is no warrant inlaw would make all 
decrees ani orders mere nullities which could be set 
aside or declared void as the circumstances might 
require. The authority or jurisdiction of an Appellate 
Court to review or revise a decision of the Court below 
must be given by a statute or an equivalent authority, 
An appeal does not exist in the nature of things, A 
right of appeal from any decision of any Tribunal 
must be given by an expresscnactment. Where there 
is no appeal provided for by lawa consent or waiver 
on the partof the respondent cannot invest the 
Appellate Court with the jurisdiction it does not 
possess. Rajlakshmi Dassi v. Katyani Dassee ( D, 
Meenakshi Naidu v Subramanta Iyer (2), Rangoon 
Botatong Co v. Collector of Rangoon (3) and 
Sandback Charity Trustee v. North Staffordshire 
Railway Co. (4), referred to. [p. 665, cols. 1 & 2.] 

Every Court has jurisdiction to hear and determine 
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a Case, and when its jurisdiction is challenged, it is 
La Tu to determine the actual existence of things on 
i ich alone it can assume jurisdiction. Lf it decides 
aay it has jurisdiction then that decision would be 
ee es 4 Court has always the jurisdiction to 

ecide rightly or wrongly, ‘and it would not do to 
say that the conclusion was wrong. Where the 
Appellate Court had decided that the appeals were 
competent when they first came up for hearing, then 
that decision, unless set aside by any higher Tri- 
bunal, could not be attacked at a subsequent stage 
of the proceeding, even if the decision was wrong. 
But when there was no decision by the Appellate 
Court on this point, merc inaction or want of objec- 
tion on the part of the parties would not prove the 
existence of things, the existence of which alone would 


ae the appeals competent. [p. 665, col. 2; p. 666, 


_ Where in rent suite, persons claiming conflicting 
titles are not made parties, it is not proper to allow 
the complicated question of title to’ be raised and 


tried. ip. 666, col. 1] 

Messrs. Jatindra Nath Lahiri 
Paresh Lal Shome, for the Petitioners. 

Messrs. Krishma Kamal Maitra (in No.1166) 
and Surajit Chandra Lahiri (in No. 1169), 
for the Opposite Parties. 

Order.—The eight analogous Rules arise 
out of as many suits for rent which 
involved certain common questions of law 
and fact and were tried together in both 
the Oourts below. In one of these rent 
suits, namely, Rent Suit No. 2616 of 1934, 
the plaintiffs are the two Banks,—the Pabna 
Dhanabhandar Co., Ltd., and the Pabna 
Bank, Ltd., and certain other persons who 
may be called the Pakrashis and all 
these plaintiffs jointly represent the entire 
putni interest in Mouza Suratali in the 
district of Pabna. The rent claimed was 
for lands held by the defendants in the 
suit within the said mouza. In the other 
seven suits one Himangshu Jyoti Majum- 
dar figured as the plaintiffand heclaimed 
to recover rents from the tenants-defen- 
dants in respect of lands held by them 
in the same Mouza Suratali on the basig 
of his rights as a darputnidar in the 
mouza under the putnidars mentioned 
above. The defence taken by the tenants 
in all these suits raised a.common point 
which turns upon the questions ag to 
whether the darputni interest claimed by 
Himangshu and on`the basis of which he 
instituted the seven suits had any legal 
existence. 

The contention of the tenants in these 
seven suits was that this darputni which 
was alleged to be held by the mother 
of Himangshu under his father as putni- 
dar, was a collusive and benami affair 
and that in any event it ceased to exist 
after the sale of the putni interest. If 
this darpuint interest was not subsisting, 


and 


= 
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Himangshu obviously would not have any. 
right to realize rent from the tenants 
who would be bound to pay rent to the 
puinidars direct. Curiously enough, the 
defence taken by the tenants in suit 
No. 2616 of 1934 where the putnidars 
were the plaintiffs was just the opposite 
and it was contended that the putnidars 
had noright to sue inasmuch as the dar 
putni of Himangshu was still subsisting 
and renis were payable to the latter. It 
may be mentioned here that Himansstu 
was not a party to Rent Suit No. 2616 
of 1934 and the plaintiffsin that suit were 
not impleaded as defendants in the seven 
suits of Himangshu. The trial Court 
came to the conclusion that the darputni | 
interest of Himangshu was a valid thing 
and was not annulled by the putni sale 
and consequently the putnidars were not 
entitled to sue the tenants for rent. On 
this finding the Munsif dismissed Rent 
Suit No. 2616 of 1934 and decreed the 
other seven suits in which Himangshu 
was the plaintiff. The judgmentis dated 
June 15, 1935. Againsi these decrees there 
were eight appeals taken to the District 
Judge of Pabna. It may be stated that 
all these suits were valued at less than 
Rs. 50 and the Munsif who decided them 
was invested with final powers under 
s. 153, Bengal Tenancy Act. It is also not 
disputed that no question was raised cr 
decided in these suits which could make 
the appeals competent under the provi- 
sions of that section. No such objection | 
was, however, taken by the respondents 
to the appeals and the learned District 
Judge heard these appeals in the ordinary 
way and being of opinion that the ques- 
tions of merger and annulment of the 
darpuint interest were not properly decid- 
ed, sent the case back for re-hearing on 
fuller materials. The cases were re-heard 
by the trial Court and judgment delivered 
on November 25, 1935. The Munsif decid- 
ed the question of merger against 
Himangshu and held that the darputni 
interest merged in the superior putni 
right when Himangshu himself held both 
these interests after the death of his 
parents. Consequently, “when the putni 
was sold, there was no subsistence of the 
darputni interest. On this view of the 
case the Munsif dismissed the seven suits 
of Himangshu and decreed the other 
suits where the putnidars were the plain- 
tiffs. Againt these decrees again there 
were appeals preferred to the Court of 
the District Judge of Pabna, and objection 
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was now taken by the respondents, who 
were appellants on the previous occasion, 
that the appeals were incompetent. The 
Judge agreeing to the contention treated 
them as petitions of revision under the 
proviso to s. 153, Bengal Tenancy Act, 
but in the end refused to interfere ob- 
serving that the entertainment of the 
appeals on the previous occasion which 
were not entertainable in Jaw without 
an objection from the other side had led 
to certain anomalous results and this Court 
was the only proper Court which could 
end the tangle and adjust the rights of 
the parties. 

Himangshu, Jyoti and the defendants 
in Suit No. 2616 of 1934 have now come 
up in revision before this Court. Mr. 
Jatindra Nath Lahiri who appears in 
support of these rules has contended before 
me that the decrees passed by the Mun- 
sif being final under s. 153, Bengal Ten- 
ancy Act,from which admittedly no appeal 
lay the order of remand passed by the 
lower Appellate Court as wellas the sub- 
sequent decrees passed by the Munsif are 
all void for want of jurisdiction and should 
be set aside. Mr. Krishna Kamal Maitra 
who appears for the opposite party in 
some of these rules, on the otker hand, 
takes up the position that even though 
the appeals were incompetent, yet there 
was no lack of inherent jurisdiction in 
the lower Appellate Court which, at the 
most, exercised the jurisdiction in an irre- 
gular way. It is said that the petitioners 
who did not raise any objection to the 
competency of these appeals cannot now 
complain cf these orders and thatin any 
view of the case there being no merits 
on the side of the petitioners, it is not 
a case where I should interfere in exer- 
cise of my revisional powers under s. 115, 
Civil Procedure Code. Mr. Surajit Chandra 
Lahiri, who appears on behalf of the 
parties in some of these rules, supports 
the contention of Mr. Maitra. 

It is a proposition too well established 
that if a Courtis not invested with juris- 
diction to hear and determine a matter, 
this usurpation of authority for which 
there is no warrant in law would make 
all decrees and orders mere nullities which 
could be set aside or declared void as 
the circumstances might require: vide 
Rajlakshmi Dassi v. Katyani Dassee (1). 
[t is also well settled that the authority 
or jurisdiction of an Appellate Court to 
review or revise a decision of ‘the Court 

(1) 38 0 €39; 12 Ind, Cas, 464, 
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below must be given by a statute or an 
equivalent authority. The Judicial Com- 
mittee laid that down clearly in Meenakshi 
Naidu v. Subramania Iyer (2) and this 
was repeated in Rangoon Botatong Co. v. 
Collector of Rangoon (3) where the obser- 
vation of Lord Bramwell in Sandback 
Charity Trustees v. North Staffordshire 
Railway Cu. (4) was quoted that: 

“An appeal does not exist in the nature of 
things. A right of appeal from any decision of 


any Tribunal must be given by an éxpress enact- 
ment.” 


Where there is no appeal provided for 
by law, a consent or waiver on the part 
of the respondent could not invest the 
Appellate Court with the jurisdiction it 
did not possess: see the observation of 
the Judicial Committee in the case report- 
ed in Meenakshi Naidu v. Subramania 
Iyer (2). 


In these cases it is not disputed that 
under s. 153, Bengal Tenancy Act, no 
appeal lay to the District Judge from the 
decision of the Munsif dated June 15, 
1835. But it is contended by Mr. Krishna 
Kamal Maitra that there is no absolute 
want of jurisdiction in this case as was 
the matter in Meenakshi Naidu v. Subra- 
mania Iyer (2) inasmuch as s. 153, Bengal 
Tenancy Act, does allow appeal in cer- 
tain cases which come within the purview 
of the proviso to the section. The Court, 
therefore, had jurisdiction to entertain 
the appeals provided certain conditions 
were fulfilled. It may be irregular to 
exercise jurisdiction where the conditions 
are really absent, bu! the assumption of 
jurisdiction is not wholly unwarranted and 
the decision cannot be said to bea nul- 
lity. The consent or waiver on the part 
of the respondents, it is said, will cure 
the irregularity in such cases. The argu- 
ment, though plausible at first, is really 
of no assistance to Mr. Maitra's clients 
in the present case. It is true that every 
Court has jurisdiction to hear and deter: 
mine a case and when its jurisdiction 
is challenged; it is its duty to determine 
the actual existence of things on which 
alone it can assume jurisdiction. If jt 
decides that it has jurisdiction then that 
decision would be binding, as a Court 


ri 14 I A 160;11 M 26; 5 Sar. 54; 11 Ind. Jur, 393 
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(3) 40 O 21; 16 Ind. Cas. 188; 39 I A 197:6LB R 
150: 16 OW N 961;12M LT 195; (1912) M W N 781. 
16 © L J 245; 23 M L J 276; 14 Bom. L R 833: 10 a L 
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has always the jurisdiction to decide 
rightly or wrongly, and it would nof do 
to say that the conclusion was wrong. 
This principle has been applied in many 
cases of which the cases in Rashmoni 
Dasi v. Gunada Sundari Dasi (5), Girwar 
Narayan Mahton v. Kamla Prasad (6) and 
Biraj Mohini v. Sarala (7! may be taken 
as types. If the Appellate Court had 
decided that the appeals were competent 
when they first came up for hearing, then 
that decision, unless set aside by any 
higher Tribunal, could not be attacked 
at asubsequent stage of the proceeding, 
even if the decision was wrong. But 
when, as here, there was no decision by 
the Appellate Court on this point, I am 
unable to hold tbat mere inaction or 
want of objection on the part of the 
respondents would prove the existence of 
things. the existence of which alone would 
‘make the appeals competent under a. 153, 
Bengal Tenancy Act. 
. In my opinion, therefore, the remand 
order passed by the District Judge on 
‘September 14, 1936, and the decree passed 
by the lower Court on November 25, 1935, 
after. remand and the order of the Dis- 
trict Judge, dated May 7, 1936, affirming 
the same must be set aside and the 
original order of the Munsif dated June 15, 
1935 should be restored. 

I am not impressed with the argument 
-of Mr. Maitra that I should not interfere 
in revision in these cases, as the decision 
‘of the Munsif after remand is a goad 
and proper decision The decision of the 
Munsif after remand is based entirely on 
his finding on the question of merger 
which was not even properly pleaded in 
the written. statement. In my opinion, in 
simple rent ‘suits, where persons claiming 
conflicting title are not even made parties, 
it is very much improper to allow this 
complicated question of title to be raised 
and tried. I would certainly have set 
aside the decision of the Munsif passed 
after remand on this ground alone, even 
if I had not held that the proceedings 
were void for want of jurisdiction, 1 will 
make it clear, however, that the original 
order of the Munsif will stand only for 
the purposes of these rent suits. It will 
not preclude the opposite party to raise the 

uestion of merger, if they are so advised, 

©) 90 01, J 2'3; 26 Ind. Cas. 275; A IR 1915 Oal 
49; 


90 WN &4. 
(6) 12 Pat. 117; 141 Ind. Cas. 113; A I R 1933 Pat. 
104,18 P L T 737; Ind. Rul, (1933) Pat. 109. . 
| (2) 41. © W N 396; [169 Ind. Cas. 913; 640 LJ 115; 
A I R1937 Oal, 88; 10 R C 59, 


-in any subsequent litigation. Subject to 


these- observations, the rules are made 
absolute. Under the circumstances of the 
case, 1 will make no order as to costs. 


D. Rules made absolute. 


MADRAS HIGH COURT 
Second Civil Appeals Nos. 263 and 361 
of 1935 
October 12, 1936 

Panprane Row, J, 
MAJETI KASI VISWESRA RAO— 
APPBLLANT 
versus 


-PPULLETIKURTI VARAHANARASIMHAM 


AND OTHERS—RESPONDENTS. 
Hindu Law—Ancestral property—Father bequeath- 


-ing self-acquired property to son—Intention that he 


should enjoy it as self-acquired not gatherable— 
Property eld must be deemed ancestral in hands of 
son—Alienation—One co-parcener alienating joint 
family property— Suit by others for declaration that 
alienation ts void so far their shares are concerned 
—Share of alienee, how determined. 

It is with the father to determine whether the 


‘property which he gives to his son shall be ances- 


tral or self-acquired, and further, that unless there 
is any expression of intention or wish that the 
property should be deemed to be self-acquired. it 
must be held that the property is to be enjoyed as 
ancestral property. Nagilingam Pillat v. Rama- 
chandra Tevar (21, relied on. 

Where a co-parcener alienates the joint family 
property and other co-parceners bring a suit for 
declaration that the alienation is void tothe extent 
of their shares, the share to which the alienee 
would be entitled isto be determined with reference 
to the date of the alienation and not to the date of 
the institution of the suit. Chinnu Pillai v. Kali- 
muthu Chetty (4), followed. 

Messrs. G. Lakshmanna and G. Chandra- 


sekhara, for the Appellant. 


Mr. P. Satyanarayana Rao, for the Res- 
pondents. 

Judgment.—These appeals are from the 
decree of the Subordinate Judge, Ellore; 
dated March 4, 1935, reversing on appeal 
the decree of the District Munsiff of Tanuku 
dated February 16, 1933, in O. S. No. €01 of 
1931, a suitin forma pauperis for recovery 
of certain immovable properties together 
with mesne profits by the plaintiffs who 
were three in number. The plaintiffs are 
brothers, being the sons of one Suryam who 
according to them was the adopted son of 
one Buchayya. The plaint properties were 
admittedly the self-acquisitions of this 
Buchayya, and the plaintifis’ case was that 
their father Suryam took these properties 
as joint family properties and enjoyed 
them as such, though there was a will in 
respect of these properties by Buchayya in 
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-favour of Suryam. Suryam sold some of the 
: properties under Ex. 2in 1919 to defendant 
NO. 1 and some other properties under 
Hx. 8 in 1924 to defendant No. 2. The suit 
‘is in effect to recover possession of these 
properties avoiding the alienations referred 
-to above. The suit was resisted by both 
the defendants on several grounds, which 
are reflected in the issues framed by the 
trial Court. Except on the issue relating to 
the adoption of Suryam, the findings of the 
trial Court were in favour of the plaintiffs. 
But on this question of adoption, the trisl 
Court found that the adoption, had not been 
-proved, and as a result of this finding alone, 
tthe suit was dismissed by the trial Court. 
The trial Court states in its judgment that, 
otherwise its decree would have been to the 
effect that Ex. 2 would be valid only to the 
extent of a half share owned by Suryam and 
that Ex.8 would be valid only to the extent 
of one-fourth share owned by him. On ap- 
peal by the plaintifis, the learned Subordi- 
nate Judge differed from the trial Court as 
regards the question of adoption, and found 
that the adoption was true and valid. He 
accordingly allowed the appeal and decreed 
that the plaintiffs were entitled to recover 
three fourths share of the properties covered 
both by Exs. 2 and 8 with mesne profits on 
that three-fourths share at Rs. 45 a year. 
The present appeals are by the two defend- 
anis, S. A. No. 265 of 1935, being the appeal 
by defendant No. 2 and 8. A. No. 361 of 1935 
being by defencant No. 1. 

No attempt whatever has been made in 
these appeals to question the correctness of 
the finding of the lower Appellate Court on 
the question of adoption. I must, therefore, 
proceed on the basis that the adoption has 
been proved and consider whether in view 
of that finding, the judgment appealed from 
is wrong. The first questionthat arises for 
decision in both these appeals is whether 
the plaint properties were taken by Suryam 
as joint family properties or whether they are 
his self-acquired properties, It is common 
ground that the properties which were admit- 
tedly self-acquired properties of Buchayya, 
his adoptive father, came tohim not by way 
of succession but by virtue of the will exe- 
cuted in 1911 by Buchayya, Ex. 1. That will 
recites the fact that the testator had adopt- 
ed Suryam and performed his marriage and 
that therefore Suryam should be the owner 
of all his properties, movable and immov- 
able and enjoy the same from 
grandson and so no in succession with 
powers of gift and sale. There is also a 
provision in the will to the effect that 
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-whether or not the adoption of Suryam is 


legal, the properties have been givan to 
Suryam to enjoy as of right after his 
death. [It is clear from the will that the 
intention of the testator was that the proper- 
ties should goto his adopted son Suryam; 
and it was only to make assurance doubly 
sure that he further provided that even if 
the adcption were found to be not legal, 
Suryam was to get the properties all the 
same. Now that it has been found that 
Suryam was validly adopted by the testator, 
it must be taken that the properties were 
given by Buchayya by will to his adopted 
son. The words inthe Vernacular which 
have been translated as “enjoy the proper- 
ties from son to grandson and so on in 
succession with powers of gilt and sale” are 
the usual words employed in order to indi- 
cate that the entire ownership is to pass. 
They donot show,in my opinion, any in- 
tention on the part of the testater asto 
whether his adopted son, the legatee, is to 
take the properties as self-acquired proper- 
ties or as joint family properties. 

On the question whether self-acquired 
property bequeatked by a Hindu father to 
his son is the separate property of the 
gon or Whether itis ancestral in his hands 
as regards his sons, there isa difference of 
opinion between the different High Courts, 
which is referred to by their Lordships of 
the Judicial Committee in Lalram Singh v. 
Deputy Commissioner, Pratabgarh (1). The 
question cannot be said to be absolutely 
settled as their Lordships of the Judicial 
Committee declined in that case to settle 
the difference of opinion, but deferred it 
to a later occasion. Till their Lordships of 
the Judical Committee settle this difference, 
I am bound to follow the view that has 
been adopted and followedin Madras ever 
since Nagalingam Pillai v. Ramachandra 
Tevar (2), and that view is against the ap- 
pellants. That view is that it is left to the 
father to determine whether the property 


‘which he gives shall be ancestral or self- 


acquired, and further, that unless there 
is any expression of intention or wish that 
the property should be deemed to be 
self-acquired, it must be held thatthe pro- 
perty is to be enjoyed as ancestral pro- 
perty. In the particular will, Ex 1, there 
is nothing from which any intention can be 
gathered of Buchayya’s wish or intention 


(1) 45 A 596; 76 Ind. Oas. 922; AIR 19933 P O 

160; 26 O O 257; 50 I A 265; (1993) MW N591: 9 

O & AUR 746; 21 A LJ 777; 33 MLT 335: 10 

O L J 513: 47M LJ 260;29 C WN86(PO  ” 
(2) 24 M 429; ILM Ld 210. 
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that the properties were to be the self- 
acquired properties of Suryam. T am, there- 
fore, unable to accept the arguments on 
the side of the appellants or to dissent from 
the conclusion arrived at by the lower Ap- 
pellate Court on this question, vtz., that the 
properties must be deemed to be ancestral 
properties in the hands of Suryam. 

Both the Courts below have found accord- 
ingly that the sale deeds Exs. 2 and 8 
are not valid and binding on the plaintiffs. 
In Ex. 2, the consideration is stated to be 
Rs. 1,460 and the only portion thereof which 
can be said to have been utilized for any 
debt binding on the plaintiffs is the amount 
covered by Ex. 5, that is to say, about 
Rs. 152. As regards the other alienation, 
Ex. 8 out of the total consideration of 
Rs. 1,900, Rs. 600 is said to have been 
required for the purpose of paying off an 
antecedent debt of Suryam due to one 
Veeracharyulu. Butit would appear that 
even this debt was not paid by Suryam 
out of the consideration received by him. 
In any case, 1 see no reason to differ from 
the concurrent findings of both the Courts 
below that neither of these deeds of sale is 
binding on the plaintiffs and that plaintiff 
No. 1 in any case who had been born long 
before even Ex. 2is entitled to ignore them. 

In this connection, it has been argued 
that even ifthe sales are iovalid and not 
binding onthe plaintiffs, the alienees are 
entitled to some equities, defendant No. 1 
in respect of Ex. 269 the extent of Rs. 152 
and defendant No. 2 in respect of Ex. 8 to 
the extent of at least Rs. 600, I am not 
satisfied that these equities exist in the pre- 
sentcase. Ithas not been shown that the 
debts in question which were due by Sur 
yam, viz.,adebt of Rs. 150 under Ex. 5 and 
the debt of Rs. 600 due to Veeracharyulu 
could not have been paid from Suryam's 
share of the consideration. ‘The sales are 
of course valid so far as the share of Suryam 
is concerned, and this share was sufficient 
to satisfy both these debts. It is not possi- 


ble, therefore, to say that the ‘sons’ shares ° 


have in any way been benefited by reason of 
the payment of these debts. The sons’ 
obligation to pay their father’s debts 
ceases to exist when the father’s debt has 
been discharged. That obligation also can 
be enforced against the sons only by the 
creditor. In this case, the defendants are 
not the creditors. Defendant No. 2 certain- 
ly does not stand inthe shes of the credi- 
tor becauseit isnot his case that he has 
paid the creditor of Suryam, viz., Veera- 
charyulu, at any time, This claim to equity 
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is, moreover, put forward for the first time 
in second appeal. There is no reference 
to it in the judgments of either of the 
Courts below and I do not think it is 
possible to adjudicate upon this claim in 
Second appealin the absence of sufficient 
material. 

The only other point that arises for de- 
termination in these appeals is the share 
that can be claimed by defendant No. 4 
under Ex. 2. On this point, the trial Court 
was of opinion that the share was one-half, 
that is, the share which was owased by 
Suryam, the vendor at the time of Ex. 2. 
The lower Appellate Court, howaver, thought 
that Muthukumara Sethupathiar v. Sivas 
narayana Pillai (3), was authority for the 
position that the share should be calculat- 
ed with reference to the time when thé 
suit was brought and not at the time when 
the alienation took place and accordingly 
held that even as regards Ex, 2, the plain- 
tiffs’ share was three-fourths and Suryam's 
share only one-fourth. I am of opinion that 
this view adopted by the lower Appellate 
Court is not correct. The law on the sub- 
ject is practically settled in this Presidency 
ever since Chinnu Pillai v. Kalimuthu 
Chetty (4), and thit decision has been 
followed in a number of subsequent cises, 
I see no reason whutever forno; following 
what has been accepted as settled law for 
so many years. The law as stated there 
is that the shareis to be determined as on 
the date of the alienation, and it follows 
from this that the share to waich defend- 
ant No.1 is entitled is one-half and the 
other half alone can be claimed by the 
plaintiffs sofar as the properties concerned 
in Ex.2 are concerned, that is, plaint item 
No. t. The appeal by defendant No. 1 
therefore succeeds as regards this point. It 
follows aS a consequence that the mesne 
profits awarded by the lower Appellate Court 
should be reduced from Rs, 45 a year to 
Rs. 30 a year so far as this item is concern- 
ed. In other respects, this appeal of defen- 
dant No. 1 fails. The other second appeal 
fails altogether and is dismissed with costs. 
In the appeal by defendant No. 1, wz, 8. 
A:No. 361 of 1935, parties will bear their 
own costs. Leave to appeal refused. 

AD. Order accordingly. 

(3) 64 M L J 66; 141 Ind. Oas. 122; AI R 1933 
Mad. 158; 56 M 534; Ind. Rul. (1933) Mad. 73; 37 L 
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NAGPUR HIGH COURT 
Criminal Revision Application No. 37 . 
of 1937 
April 15, 1937 
_ FOLLOCK, J. 
In re 8. Y. PATIL or AMRAOTI 


i —ACOUSED 

Criminal Procedure Code (Act V of 1898), s. 197— 
Accused a public servant when alleged offence is com- 
mitted but ceasing to be so at time of prosecution— 
Sanction of Local Government, if necessary—It is 
enough if the act is done under cloak of office. 

Section 197, Oriminal Procedure Code, protects a 
person who is a public servant atthe time of the 
alleged incident, even if he ceased to be a public 
servant before the prosecution starts. Suganchand 
v. Naraindas (1), relied on. 

Section 197, applies to acts committed by a public 


Officer, although these acts were not part of his: 


public duty. lf he committed the act under the 
cloak of his official position, then he is protected. 
To hold otherwise would. be to narrow down the 
protection almost to a vanishing point. Emperor v. 
Maung Bo Maung (2), Syed Abdul Hadi v. D.P. 
Mishra (3), Jujjavarupu Gangaraju v. Kandiboyina 
Venki (4) King-Emperor v. Bhimji Venkaji (5) and 
King-Emperor v. U Maung Gale (6), relied on. 

Or. Apo. for revision of the order of the 
Court of the Additional District Magistrate, 
Ellichpur, cated January 7, 1937, in Crimi- 
nal Revision No. 17 of 1936, confirming the 
order of the Court of the Magistrate, Second 
Class, Eilichpur, dated August 19, 1936, in 
Cr. Case No. 85 of 1936. 

Mr. N. G. Deo, for the Applicant. 

Mr. W. B. Pendharkar, tor the Non-Ap- 
plicant. 

Order.—The applicant S. Y. Patil who 
is being prosecuted unders. 384, Indian 
Penal Code, contends that he cannot be 
prosecuted without the sanction of the Local 
Government under s.197 of the Criminal 
Procedure Code. It is alleged that on June 
27, 1934, Patil who was then the Chairman 
of the Amraoti District Council sent for 
the complainant who was employed in the 
District Council and promised him promo- 
tion if he signed a blank paper. When 
the complainant refused to do so, Patil 
threatened to dismiss him if he did not. 
The complainant signed the blank paper 
onthe threat of dismissal. Certain per- 
sons, not including Patil, were prosecuted 
on this account and all. of them were con- 
victed under s. 384, Indian Penal Code. 
On June 27, 1936, exactly two years later, 
the present complaint under s. 384, Indian 
Penai Code, was filed against Patil. Bec- 
tion 197 (1) of the Criminal Procedure Code, 
runs as follows:— 

“When any publie servant who isnot removable 
from his office save by or with the sanction of a 
Local Government or some higher authority, is ac- 
cused of any offence alleged to have been com- 
m tied by him while acting or purporting to act in, 
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the discharge of his official duty, no Court shall 
take cognisance of such offence except with the 
previous sanction of the Local Government.” 

Patil was, asi have said, Ohairman of 
the District Council when the alleged in- 
cident occurred, but he is no longer so, and 
it is contended that the protection con- 
ferred by s. 197 ceased when he ceased to 
be a public servant. The learned Ad- 
ditional District Magistrate has taken that 
view. Only one decided case has been 
brought to my notice, and in that case, 
Suganchand v. Naraindas (1), the view was 
taken that if’ the person accused was a 
public servant atthe time of the alleged 
offence he is protected even if he has ceas- 
ed to be a public servant. With that 
view I respectfully agree. Under. the old 
section a public servant was clearly pro- 
tected even if he had ceased to be a public 
servant atthe time when the prosecution 
started. The section ran: 

“When any Judge or any public servant......... 
is accused as such Judge or public servant .....” 

The section was amended in order to 
widen the protection conferred on public 
servants, and the object of this prvuteciicn 
is to secure public servants against vexa- 
tious proceedings and to see tnab no pro- 
ceeding is started against them unless 
there are good reasons to suppose that there 
is some foundation for the charges brought. 
The protection would be largely illusory 
if it were open topeople to wait until the 
public servant had ceased to hold that 
position and then lodge their complaint, for 
generally there isno question of limitation 
in criminal proceedings. A public ser- 
vant who is on the verge of retirement 
would have no protection whatever. |, 
therefore, held that s. 197, Criminal Pro- 
cedure Code, protects a person whois a 
public servant atthe time of the alleged 
incident, even if he ceased to be a public 
servant before the prosecution starts, 

The second point taken is that Patil wag 
not acting or purporting to actin the dis- 
charge of his public duty. The learned 
Additional District Magistrate has held that 
he was acting or purporting to act in the 
discharge of his duty. 


1 have been referred to the decision of 
King-Emperor v. Maung Bo Maung (2) and 
I agree thatit is not sufficient to show 
that the accused person was, by his position, 


(1) AIR 1932 Sind 177; 141 Ind. Cas. 530; (1932) 
Or, Cas. 792; Ind. Rul, (1933) Sind 60; 34 Cr. L J 
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(2) 13 R 540; 157 Ind. Cas.1034; A I R 1935 Rang, 
263; 8 R Rang. 181; 56 Or. L J 1272; (1935) Or. Cas, 
954 (F B). 
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‘office merely put.in 24 position to commit 
the offence. There must be more than 
that, but inmy opinion, ifhe was acting 
under cloak of his office and could not have 
committed the offence without holding the 
office, then s. 197 protects him. The point 
was considered by Niyogi, A. J.C., in 
Syed Abdul Hadi v. D. P. Mishra (3). 
After a discussion of the case-law on the 
point, in which the test Jaid down was whe- 
ther the act complained of was such that 
any private person could commit it, he 
went onto say: “We are not concerned 
with the act of itself so much as the 
Capacity in which the act was performed”. 
The decisions in Jujjavarupu Gangarajy v. 
Kandiboyina Venki (4\, King-Emperor v. 
Bhimji Venkaji (5) and King-Emperor v. 
U Maung Gale (6) are clear aathorities for 
the view thats. 197 applies to acts com- 
mitted by a public officer, although these 
acts were not part of his public duly. If 
he committed the act under the cloak of 
his official position, then he is protected. 
To held otherwise would be to narrow down 
the protection almost to vanishing point. 
As was pointed out in Jujjavarupu Ganga- 
raju v. Kandiboyina Venki (4), citing a 
previous deeision. 

“Tf this argument is pushed to its logical con- 
clusion, no public servant or Judge can have the 
safeguard ofa sanction, as it is not within the 
powers of such an officer to commit an offence. 


Any offence committed by such & person must 
prima facie be beyond his official rights and 


duties.” 


I, therefore, agree with the learned Ad- 
ditional District Magistrate that Patil was 
acting or purporting to act in the dis- 
charge of his official duty. The applica- 
tion for revision is, therefore, allowed and 
the prosecution will be quashed. 


D. Application allowed. 


(3) SIN LR 297; 157 Ind, Cas. 120; I8N L J 
98; (1935) Or. Cas. 270; A IR 1935 Nag. 52,8 R N 
91; 36 Or. LJ 1092. 

(4) 52 M 602; 118Ind. Cas, 102; A I R 1929 Mad. 
659; 30 Or, L J 864; 30 LW 116; 47M Lu 31; Ind, 
Rul. (1929) Mad. 742; (1929) M W N 787. 

(5) 42 B 172; 44 Ind. Jas. 454; 20 Bom. L R89; 19 
Or. L J 342. 

- (6) 4 R 128; 97 Ind. Oas. 64; AI R 1926 Rang. 171; 
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OUDH CHIEF COURT 
Criminal Reference No. 37 of 1937 
December 2, 1937 
THomas, C. J. 
EMPHROR—CompLaINnant 
Versus 
CHHOTEHY LALL—Oppositg Party 

Sugar Cane Act (XV of 1934), s. T—U. P. Sugar 
Cane Rules, Rule 13 (1) (i)—Scope—“‘Fails to make 
available at a purchasing centre’, meaning of— 
Offence held technical. 

Sub-r. -(1) (i) of r. 13 of Sugar Cane Rules has 
to be read with r. 11(7). Sub-r. (1) (24) distinctly 
lays down the words “as required byr. 11 (7)”. 
Under r. 11 (7) registers and records shall be kept 
at the purchasing centre. What sub-r. (l) (i) of 
r. 13 means is that allthe registers and records 
as required by r. 11(7) shall be kept at the pur- 
chasing. centre and shall be “made available”, which 
means shall be produced for inspection when asked’ 
for by the Inspector. The contention that the words: 
“fails to make available at a purchasing centre”, 
does not mean that the register and other neces- 
sary papers should be kept at the purchasing 
centre ig wrong. - 

Held, that though the conviction of the accused 
in not producing necessary papers to the inspec- 
tion of the Inspector at the centre was correct, yet 
under the circumstances of the case and as this was 
the first offence of the accused, and there were no 
irregularities in keeping the registers, etc, by way 
of warning a nominal fine would meet the ends of 
justice. 


Or, Ref. made by the Sessions Judge of 
Bara Banki. ; 
The Assistant Government Advocate, for 


the Crown. 
Mr. Kanhatya Lal Shukla, forthe Ac- 


cused. 


Judgment. - This is a reference by the 
learned Sessions Judgeof Bara Banki re- 
commending that the conviction and sen- 
tence of the accused be set aside. 

Chhotey Lall accused has been convict- 
ed under r. 13 (1) (i) of the Sugar Oane 
Rules, (Act XV of 1934), and sentenced to 
pay a fine of Rs. 25, or in default to 
undergo two weeks’ simple imprisonment. 
Rule 13 (1); (2) is as follows :— 

“If a manager or, it no manager has been ap-~ 
pointed, an occupier or other person acting on his 
behalf or a licensed purchasing agent or any per- 
son actingon his behalf fails to make available at 
a purchasing centre the registers, records and 
copies or counterfoilsof parchas for inspection as — 
required by r. 1107)... aus... n punishable 


with fine which may extend to Rs, 5 
Rule 11 (7) is as follows:— 
“The registere and records maintained and 

copies or counterfoils of parchas issued including 
the copies or counterfoils of the parchas contain- 
ing the receipts of the payees shall be kept at 
the purchasing centre, until it is finally closed 
for the year. They shall be open to inspection 
and check by an Inspector, or suchother public 
servant as may be appointed by him for the pur- 
pose in this behalf,” 


Obbotey Lall isa purchasing agent of 


weer te nea 


= 


193) 


sugarcane forthe Bara Banki purchasing 
centre of Burhwal mills. The case for the 
prosecution is that Mr. Chakrawarti, the 
Sugarcane Inspector, inspected the Bara 
Banki centre on March 19, 1937, at about 
2-30 P.M. He did not find the paid parchas 
and other papers but only a register as is 
clear from the report of the Inspector Ex. 
l. The trial of the case was summary 
and there are notes of the statement of 
witnesses on the record, therefore, it is 
difficult to check some of the statements 
which have been made by the learned 
Counsel on behalf of the accused. I have 
not the slightest doubt that the Inspector 
in the beginning was himself very reluc- 
tant to prosecute the case, and I take it 
that this was due to the fact that under 
the circumstances of the case he must 
have been of the opinion that the offence 
was a technical one. It appears that the 
accused wanted to put up a structure at 
the centre which is within the Railway 
yard, but the Railway authorities did not 
gxve bim the necessary permission. It is 
furiker clear that the house of accused is 
about two furlongs from the “centre”. It 
is admitted by the Inspector that as soon 
as he reached the hut of the accused at 
the centre, the accused at once sent a 
servant to his house to bring the necessary 
parchas and other connected papers. The 
learned Judge evidently seems to believe 
that the man who was sent to bring the 
papers got pain in his stomach and went 
(to ease himself and thus lost sometime, 
but it is admitted that within half an 
tour all the necessary papers Were pro- 
duced before the Inspector. There is no 
suggestion that there were any irregulari- 
ities in keeping the register. The whole 
‘question turns upon the construction to be 
“placed on sub-r. (1) (i) of the r. 13. The 
contention of the learned Counsel cn behalf 
of the accused is that the words “fails to 
make available at a purchasing centre”, 
‘does not mean that the register and other 
necessary papers should be kept at the 
purchasing centre. I regret Lam unable 
to agree with this contention. Sub-r, (1) 
(i) ofr. 13 has to be read with r. 11 (7). 
Sub-r. (1) (2) distinctly lays down the words 
“as required byr. 11 (7)". Under r. 11 (7) 
registers and records shall be kept at 
the purchasing centre. What sub-r. (1) (7) 
of r. 13, means is that all the registers and 
records as required by r. 11(7) shall be 
-kept at the purchasing centre and shall be 
“made available”, which in my opinion 
‘means shall be produced for inspection 
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when asked for by the Inspector. In my. 
opinion the conviction of the accused is 
correct, but under the circumstances of 
the case, I think, as this is the first offence 
of the accused, and there were no irregu- 
larities in keeping the registsrs, elc., by 
way of warning a nominal fine will meet 
the ends of justice. 

I accordingly accept the reference to 
this extent that 1 reduce the fine from 
Rs. 25 to Rs. 5. 


D Reference accepted. 





NAGPUR HIGH COURT 
Miscellaneous Civil Appeal No. 76 of 1936 

STONE, C. J. AND BOSE, J. 
Diwan Bahadur JEWANDAS AND O0THERS— 

APPELLANTS 
versus 
LILAWANTI NARAINDAS or BOMBAY 
—RESPONDENT 

C. P. Money Lenders’ Act (XIII of 1984), s. 11— 
Decree passed by Court outside Central Pro:inces— 
Such decree coming before Court in Central Provinces 
for execution—Decree, not providing for payment 
by instalments— Power of executing Court to grant 
instalments—Civil Procedure Code (Act V of 1902), 
s. 42, 0. XX, rl) 19). . 

An executing Court inthe Central Provinces in 
executing decree passed by a Court outside the 
Central Provinces and transferred to the executing 
Qourt for execution has power to grant instalments 
when the decree does not provide tor such instal- 
ments by virtue of s. 11, U. P. Money Lenders’ Act, 
1934, and not by virtueof O, XX, r. 11 (2) read with 
B. 42 of the Code of Civil Procedure. Ramlal v. 
Ratanlal (1), distinguished. 

Misc. C. A. from an crder of the Court of 
the Additional District Judge, Jubbulpore, 
dated January 31, 1936. 

Mr. E. M. Joshi, for the Appellants. 

Mr. W. B. Pendharkar, with Mr. A. V. 
Khare, for the Respondent. 

Order.—tThis appeal raisesa point as to 
the power of an executing Court in the 
Central Provinces that is executing decree 
passed by a Court outside the Central 
Provinces and transferred tothe executing 
Court for execution to grant instalments 
when the decree does not provide for such 
instalments. It is urged before us that the 
executing Court has, under s. 42 of the Code 
of Civil Procedure, all those powers 
which it would have ifthe decree had 
been passed by the same Court, that in such 
event O. XX, r. 11 (2) would apply, 
and in the Central Provinces, owing toa 
local amendment of that rule, the Court 
could grant an instalment decree in 
invitum the decree-holder. Further it 15 
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gaid that this is a case to which the 
Oentral Provinces Money-lenders’ Act (1934) 
applies, and that s. 11 of that Act gives 
power to an institution referred to as 
“the Court” to pass an .instalment decree 
and the Court may, under the powers 
conferred by that section, operate on the 
application of aperson called “a judgment- 
debtor” from which we infer that the Court 
is so operating after the decree he has 
passed: for until the decree has been 
passed, it would be a misuse of language 
to refer to any party to the suit as a 
judgment- debtor. 

Consequently we are of the opinion that 
s. 11 gives power to an executing Court to 
direct that any decree which comes before 
it for execution shall be made payable in 
instalments. For this reason, and not 
because of the powers conferred by O. XX, 
r. 11(2)as read with s. 42 of the Oode 
of Civil Procedure, we are of the opinion 
that in cases to which the Central Provinces 
Money-lenders' Act, s. 1l applies, the 
executing Court has the powcr to direct pay- 
ment by instalments. 

We observe that there is a distinction, 
in our opinion, between this case where 
powers are conferred by a local Act 
expressly upon a Court after the decree 
stage has been reached and the case report- 
ed Ramlal v. Ratanlal 11). 

In this case, however, we observe from 
the written statement putin (pp. 7 to 9 
ef the paper-book) the judgment-debtors 
requested that the decretal claim be made 
payable by instalments of Rs. 1,000 per year 
without interest. That was on August 24, 
1935, and the decree was in the July 1934. In 
point of fact, although this is a case 
where the plaintiff is a woman seeking to 
recover back from the defendants who 
are financiers, Moneys which she deposited 
with them, not a pie has been paid from 
the date of the judgment to the present 
day. We are savisfied, therefore, that in this 
case execution should proceed to the exent 
of Rs. 3,000 forthwith. As to the balance, 
the matter will go back to the executing 
Court for disposal in the light of our obser- 
vations above. 

We have nothing to say with regard to 
interest’ That will be a matter for the exe- 
cuting Court. 


Each side will bear its own costs of this 


appeal. 
a Order accordingly. 
(1) A I R 1932 Bom, 93; 136 Ind. Oos. 504; 33 Bom. 
LR 1466; Ind. Rul. (1932) Bom. 200. 
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RANGOON HIGH COURT 
Civil Revision Application No. 254 of 1936 

December 17, 1936 
Mya Bu AND MAOKNEY, JJ. 
R. M. P. CHETTYAR FIRM— APPLICANT 
Versus 
Frem or SINI MOHAMED anp ABDUL 
RAHIM—OprrosiTe PARTIES 

Mortgage—Suit on—Parties—Suit against firm— . 
Mortgagees claiming certain persons are not partners 
— Persons concerned equally denying same—Their 
names should be struck out—Court not deciding 
issue-——-Whether irregular exercise of jurisdiction— 
Mortgagees, still can get decree agatnst firm—Such 
persons claiming as co-owners ignorant of mortgage _ 
—Whether proper parties—Civil Procedure Code 
(Act V of 1908.0. XXX, 7. 8,0. XXXIV, r. 1. te 

Where ina suiton a mortgage against a firm 
the mortgagees claim that certain persons are not 
partners and have nointerest in the mortgage at 
all, and where the persons concerned equally deny 
that they are partners and that they have any in- 
terest in the mortgage, such persons’ names may be 
struck out and the Court should be considered to 
have exercised its jurisdiction illegally or with 
material irregularity in refusing to examine the 
issue as to whether these persons are or are not 
partners. But the mortgagees are not precluded _ 
from obtaining a decree against the firm, provided 
they have served summons on the firm. Interna- 
tional Continental Caoutchone Compagnie v. Mehta 
& Co. (1), referred to, Bhuban Mohan v. Co-opera~ 
tive Hindusthan Bank (2), distinguished. 

If these persons claim to be co-owners ignorant 
of the mortgage, then they are claiming adversely 
to both the mortgagors and the mortgagees and 
they are not proper parties to the suit. M. V. A 
L. Viswanathan Chettyar v. Ma Aye (3), relied on, 


~ 


O. R. App. from an order of the District 
Court, Thaton, dated July 11, 1936. 


Messrs. Clark and P. K. Basu, for the | 
Applicant. 

Messrs. Hay and K. C. Sanyal, for th 
Opposite Parties. 


Viya Bu, J—This is an application to 
revise an order of the District Court of 
Thaton in Civil Regular Suit No. 14 of. 
1935 whereby it was directed that the. 
names of certain defendants impleaded by ° 
the plaintiffs in that suit be struck out. . 

The suit of the plaintiffs applicants -is 
on a simple mortgage. The plaintifis have ; 
amended their plaint more than once.: 
According to the plaint as finally amended, 
they allege that the two defendants, Sini 
Mohamed and Abdul Rahim executed a 
mortgage deed involving some 500 acres 
of land; that those two defendants had 
formed a partnership for the purpose of 
acquiring and developing the land that 
there was now a certain sum due on the 
mortgage for which they prayed for a 
decree with costs, in default, for sale of the 
mortgaged properties, that certain of thg 
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defendants claimed to be partners in 
these properties; that the plaintiffs denied 
entirely that they were partners and 
claimed that Sini Mohamed and Abdul 
Rahim were the only persons interested in 
the partnership which created the mort- 
gage that asthe other defendants claimed 
to be interested as partners, they were 
added as parties to the suit; and that if 
\ they claimed to have an interest in the 
:\land, they were estopped by their conduct 
and acts of commission and omission from 
asserting their right and denying the right 
of Abdul Rahim and Sini Mohamed to 
bind them and their interest, if any, by 
the mortgage, by which they are also 
” bound. 

However, the respondents with whose 
{ase we are now dealing, in their written 
statement denied that they were partners 
of Sini Mohamed and. Abdul Rahim, they 
asserted that the lands in question had 
been acquired and owned by them together 
with Sini Mohamed and Abdul Rahim 


that their interest in the property could . 


not be liable for the alleged borrowings of 
Sini Mohamed and Abdul Rabim, and that 
they were not in any manner estopped 
from asserting their right and denying the 
Tight of Abdul Rahim and Sini Mohamed 
to bind them and their interest by the 
mortgage that the allegation of estoppel 
was too general and that they should be 
dismissed from the suit as the question of 
their paramount title could not be litigated 
in this suit which was admittedly upon a 
mortgage executed by Abdul Rahim and 
Sini Mohamed only, The plaintiffs filed 
a written reply in which among other 
matters they stated that these defendants 
were estopped because by their conduct 
and acts of commission and omission they 
led the plaintiff firm to believe that Abdul 
Rahim and Sini Mohamed could deal with 
the property in any way they liked as 
their own property, presumably the refer- 
ence is to s. 41, Transfer of Property Act, 
“The learned District Judge in a careful and 
dJengthy judgment arrived at the conclusion 
‘that as these defendants set upa paramount 
title, this should not be agitated in the 
‘Present suit. He, therefore, directed that 
they be struck out. l 
This application in revision is made on 
the ground that the learned District J udge 
acted illegally and with material irregu- 
larity in the exercise of his jurisdiction in 
80 striking out the said respondents from 
the suit. It is urged that the question 
whether these respondents are fictitious 
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ersons as alleged or were mere benami- 
P of Abdul Rahim and Sini Mobamed 
was not a question of paramount title at 
all; that the firm, if any, has become 
insolvent by reason of the insolvency of 
some of the partners; that it is necessary 
to decide who were the partners of the 
firm in order that it should be known who 
are the persons bound by the mortgage; 
and that in any case. even if they are not 
partners they are estopped by their con- 
duct from denying that their interest is 
subject to the mortgage. In argument 
this latter point was not so much stressed 
as the former and learned Counsel for the 
applicants went so far as to say that if 
these persons had an interest, his clients 
Claimed that it was a partnership interest 
and not the interest of co-owners. It is 
difficult to hold that this is not a depar- 
ture from the pleadings of the plaintiffs 
which to my mind expressly denied the 
fact that these persons were partners. 
This is a case where the plaintiffs claim 
that certain persons are not partners and 
have no interest in the mortgage at all, 
and where the persons concerned equally 
deny that-they are partners and that they 
have any interest in the mortgage. In 
those circumstances I am unable to under- 
stand why the Court should be considered 
to have exercised its jurisdiction illegally 
or with material irregularity in refusing 
to examine the issue as to whether these 
persons are or are not partners. The 
plaintiffs’ case seems to be that these per- 
sons cannot possibly be partners, but that 
they had on a previous occasion alleged 
that they were partners and that, there- 
fore, the plaintifis desire the Court to go 
into the question and decide whether they 

e or are not partners. 

Th the mortgage deed in question, Abdal 
Rahim and Bini Mohamed are described 
as “managing partners” in paddy culti- 
vation business in connection with the 
two pieces of paddy lands and it is said 
that for the purpose of develcping the said 
lands these persons as managing partners 
of the aforesaid business, borrowed various 
sums of money for which they were 
indebted to the mortgagee to the extent 
of a certain sum, for which sum the said 
Abdul Rahim and Sini Mohamed as manag- 
ing partners mortgaged the said property. 
Therefore, what the Court has to decide 
is: whether there was a mortgage and 
what was the amount due on the miert- 
gage? Inasmuch, however, as sini Moha- 
med and Abdul Rahim deny that there was 
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a firm of that name, it may have also to 


decide whether the mortgage was made 
by the “arm of Sini Mohamed and Abdul 
Rahim,” or in what capacity it was made 
by Sini Mohamed and Abdul Rahim; but, 
so far as I can see, it has not to decide 
at this stage whether persons who deny 
they were partners of such a firm are or 
were partners. In International Continental 
Caoutchone Compagnie v. Mehta & Co. (1) 
Buckland, J. pointed out what was the core 
rect procedure to be followed in suits against 
a firm in regard to deciding who were 
partners of the firm. He was of the opi- 
nion that the correct procedure was set out 
in O. XXI, r. 50, Civil Procedure Code. At the 
same time, this particular question did not 
arise in the case before him and he did not 
therefore decide the question. He quoted 
one authority which suggests that where 
a person impleaded as a partner denies 
that he was a partner and asks the Court 
to decide the matter, it would be contrary 
to the principles of equity that any person 
should be liable to have a claim of this 
kind hanging over him and that the Court 
should then and there decide the point. 
Here ihe respondents concerned strenu- 
ously deny that the Court has any right 
to gointo the question and obviously in 
such circumstances the Court cannot be 
held to have exercised its jurisdiction 
illegally or with material irregularity in 
declining to go into the question at the 
request of the plaintiffs. If they were 
indeed partners, and a decree is granted 
against the firm, then they are bound by 
the decree if they were not partners, 
they are not bound. 

The plaintiffs have not exactly followed 
the procedure laid down in O. XXX, Civil 
Procedure Code, for suits by or against firms 
or persons carrying on business in names 
other than their own, but they have caused 
Service to be made on these respondents 
alleging that they might be partners and 
these persons have appeared under protest 
denying that they are partners. It appears 
to me that the plaintiffs are not precluded 
from obtaining a decree against the firm, 
provided they have served summons on 
the firm: (O. XXX, r. 8). Order XXXIV, 
r. 1 requires that subject to the provisions 
of this Code, in every suit on a mortgage 
for foreclosure, sale or redemption, all 
persons having an interest in the mortgage 
security or in the right of redempticn shall 
be joined as parties. It seems to me that 


(1) 54 01057; 105 Ind. Cas, 386;LA IR 1927 Cal, 
758; 31 O W N 1004, 
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under the provisions of the Code, in any 
ease, as I have already remarked, as both 
the plaintifs and the defendants strenu- 
ously deny that they were partners, there 
isno reason why these persons should be 
joined as defendants. Tf it is claimed that 
the interest of these persons is entirely 
fictitious, here again there is no reason for 
impleading them, because so far as the 
matter now before the Court for decision 
is concerned, the question whether their 
interest is fictitious or not does not arise. 
The learned Counsel for the applicants 
referred to the case in Bhuban Mohan v. Co- 
operative-Hindusthan Bank (2) where it was 
decided that the claim of a certain person 
to the property to which the mortgage 
related, had to be settled because the ques- 
tion whether she was a mere benamidar or 
not was, in the peculiar circumstances of 
the case, inextricably bound up with 
the question of the validity of the 
mortgage; and reference was made to 
O. I,r. 3, Civil Procedure Code. But in 
the case now before us it cannot be said 
that any question of law or fact arises for 
decision which would also arise in a sepa- 
rate suit to establish the interest of these 
persons in the property to which the mort- 
gage relates. What was mortgaged was the 
interest of Abdul Rahim and Sini Moha- 
med or the interest of the “Firm of Abdul 
Rahim and Sini Mahomed”. Whether the 
interest of certain other persons claiming 
an interest in the property is purely ficti-. 
tious or not is immaterial for the decision 
of this case. It might be different if this 
was a suit for possession of the property. 
If these respondents claim to be co- 
owners ignorant of the mortgage, then 
they are claiming adversely to both the 
mortgagors and the mortgagees and they 
are not proper parties to the suit. M.V. A. 
L. Viswanathan Chettyar v. Ma Aye (3). 
The subject of the suit is the mortgage 
security and that is the interest of the 
mortgagors. The interest of persons 
claiming adversely thereto is not affected. 
As tothe claim that if these persons have 
any interest in the property, they are by 
their conduct estopped from denying that 
their interests are affected by the mort- 
gage, but they have yet a right of redemp- 
tion and are personally liable, I agree that 
the claim has been put forward in too 
vague a manner and that if the plaintiffs 


(2) 29 CW N 784; 88 Ind. Cas. 866; AIR 1925 
al. 973, 

(3) 4 R 214; 98 Ind, Cas, 11; A IR 1926 Rang. 
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seriously rely on it they should have set 
it out in an intelligible manner. When the 
plaintiffs not only stoutly maintain that 
they were left in complete ignorance of 
the existence of co-owners, but even assert 
that these people have a merely fictitious 
interest, it is plain that the latter must 


have: (a) expressly denied their own ine" 


terest, or (b) been present and acquiesced 
in the acts of the mortgages, or (c) merely 
refrained from making their interests 
known, whilst, at the same time, they had 
knowledge of the mortgage and took ad- 
vantage of it. If (a) or (b) is true, it is 
incredible that the plaintifs should have 
failed to set if out in their pleadings; 
again, if (c) is true, it is inexplicable why 
the plaintiffs should have failed to plead 
that these persons had knowledge of the 
mortgage and took advantage thereof, and 
indeed it is directly contrary to the plea 
that they “were never in possession of the 
properties or in enjoyment of the rents 
and profits thereof.” 

It cannot be said that the learned Dis- 
trict Judge acted irregularly in ignoring 
the plea in such circumstances. If again, 
the plea of estoppel were to be used merely 
to prevent these persons establishing their 
title as co-owners, then to go into such 
question now would be in effect to go into 
the question of their title, and this should 
not be agitated in the present suit. For 
these reasons, I am of the opinion that 
‘this is not a case where this Court can 
interfere in revision of the order of the 
District Court and this application should 
be dismissed with costs. As the hearing 
has been somewhat protracted, I would 
fix the costs at 12 gold mohurs. 

Mackney, J.—l agree. 

D. Application dismissed. 





LAHORE HIGH GOURT 
Second Civil Appeal No. 573 of 1936 
January, 11, 1937 
’ ADDISON AND Din MOHAMMAD, JJ. 
GHULAM HUSSAIN—Derenpant— 
APPELLANT 
VETSUS 
MAHAND—PLaIntirs —RasPonpEnt. ` 
Court Fees Act (VII of 1870), Sch. IT, Art. 22, (inser t- 
edby Punjab Court Fees Amendment Act VII of 1922) 
—Suit under Art. 22, whether come under s. 3, Suits 
Valuation Act (VII of 1887)—Local Government, if 
can frame rules under s3. 3, governing such suits— 
Lahore High Court Rules and Orders, Vol, 1, Ch 
III-C, r. 2—Whether relates to land or immovable 


property other than land—Inclusion of Art. 22, 
Punjab Court Fees Amendment Act, in Ch. III-D, 
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Vol. 1 ts ultra vires—Suit under Art. 22 to declare 
that sale does not affect plaintiff's reversionary 
right—Valuation for purposes of jurisdiction — 
Amendment of s. 4, Suits Valuation Act (VII of 
1887) suggested. 

Section 3, Suits Valuation Act, empowers the Local 
Government to make rules subject to the control of 
the Governor-General in Oouncil, for determining 
the value of land for purposes of jurisdiction in the 
suits mentioned in the Court Fees Act, s. 7, paras. (v) 
and (vi) and para <x), cl (di. Paragraph (v) deals with 
suits for possession of land, houses and gardens. 
Paragraph (vi) provides for suits to enforce a right of 
pre-emption and para. (x), cl. (d), provides for 
specific performance of an award. It is obvious that 
a suit under Art. 22, Sch. Il, Court Fees Act, does not 
fall under any of these provisions and the Local 
Government igs not competent under this section to 
frame any rules governing those cases which do not 
fall under the paragraphs mentioned in the section 
itself. [p. 676, col. 2.] 

Section 9, Suits Valuation Act falls under Part 2 
which is headed “Other Suits"; this section does 
not refer to suits relating to land, and consequently 
the powers vested inthe High Court by this section 
of making rules can be exercised only in respect of 
those suits which do not relate to land. It ig for this 
reason that r. 2 framed by the Lahore High Court, 
in Oh, If{I-C; Vol. 1 of the Rules and Orders refers 
to immovable property and notland which evidently 
means that it deals with immovable property other 
than land. [p. 677, col. 1.] 

The inclusion of Art. 22 in Oh. I-D of Vol. 1 of 
the Rules and Orders of the Lahore High Court is 
consequently ultra vires, with the result that there 
is no specific provision in the rules dealing with the 
jurisdictional value of the suits that fall under Art, 22 
of Sch. II tothe Court Fees Act, fibid.] 

Where a suit to declare that certain eale deeds 
should not affect the plaintiff's reversionary rights 
falls under Art, 22, Sch. II, Court Fees (Punjab 
Amendment) Act, the plaint should be valued for 
jurisdictional purposes at 30 times the revenue assess- 
ed on the land and not the market-value of the 
property. This would avoid the anomaly of assess- 
ing a lesser value on a declaratory suit where con- 
sequential relief is prayed for and a higher value on 
a similar suit where no consequential relief is pray- 
ed for. Jalla v. Gehna (3), relied on, Rachappa 
Subba Rao v. Shidappa Venkatrao (1) and Vusireddi 
Veeramma v. Marupudi Butchiah (2), distinguished. 
[p. 878, col. 1.) 

[Amendment of s, 4, Suits Valuation Act, in view 
of Art. 22, inserted in the Oourt Fees Act, by the 
Court Fees (Punjab Amendment) Act of 1922, sug- 
gested. | 

S. U. A. from the decree of the Senior 
Sub-Judge, Sialkot, dated April 20, 1936. 

Mr. Narotam Singh, for the Appellant. 

Mr. Ghulam Mohyud Din Khan, for the 
Respondent. 

Din Mohammad, J.—This appeal has 
been referred to a Division Bench by Jai 
Lal, J. onthe ground that the question of 
jurisdictional value of the suit out of which 
the appeal has arisen is not free from 
difficulty and that an authoritative pro- 
nouncement on this matter is required 
for the guidance of Courts. The suit 
giving rise to the appeal was instituted by 
Mahand, plaintiff, against Pir Bakhsh and 
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Ghulam Hussain for a declaration that 
the sale deed ezecuted by Pir Bakhsh in 
favour of Ghulam Hussain on August 7, 
1934, skould not affect his reversionary 
rights on the death of Pir Bakhsh. He 
valued the suit for the purposes of juris- 
diction at 30 times the land revenue 
assessed on the land. The value thus 
calculated amounted to Rs. 150. The svit 
was, however, tried bya Subordinate Judge, 
First Class, as the sale price of the land 
had been stated to be Rs. 5,000. The trial 


Judge dismissed the suit on which the. 


plaintiff referred an appeal to the Senior 
Subordinate Judge invested with enhanced 
appellate powers under which he could 
hear appeals in land suits of the value of 
Rs. 250. At the hearing, the respondent 
raised an objection that the Senior Sub- 
ordinate Judge was not competent to hear 
the appeal inasmuch as the jurisdictional 
value of the suit was the market value 
of the property, viz., Rs. 5,000. The Sub- 
ordinate Judge, however, repelled this 
contention and came io the conclusion that 
he was competent to hear the appeal. He 
accordingly heard the appeal and partially 
accepted it. A further appeal was pre- 
ferred to this Court by the vendee Ghulam 
Hussain and the main point baken on ap- 
peal was that the Senior Subordinate Judge 
had no jurisdiction to hear the appeal. 

This suit admittedly falls under Art. 22, 
Sch.. JI, Court Fees Act, which was insert- 
ed by the Court Fees (Punjab Amendment) 
Act, 1922. On behalf of the appellant, 
reliance is placed on Rules and Orders of 
the High Court, Vol. 1, Oh. IN-D. in 
which suits falling under Art. 22 are for 
the purposes of jurisdictional value shown 
to be governed by s. 9, Suits Valuation 
Act, read with r. 2 of Ch. IIL-C, 
Vol. lof the Rules and Orders of the High 
Court. Section 9, Suits Valuation Act, 
enacts that when the subject-matter of 
suits of any class, other than suits mention- 
ed, in the Court Fees Act, 1870, s 7 
paras. (v) and (22) and para. (2), cl. (d), 
is such that in the opinion of the High 
Court it does not admit of being satisfac- 
torily valued, the High Court may, with 
the previous sanction of the Local Guvern- 
ment, direct that suits ofthat class shall 
for the purposes of the Court Fees Act and 
of the Suits Valuation Act and any other 
enactment for the time being in force be 
treated as iftheir subject-matter were ot 
such value asthe High Oourt thinks fit to 
specify in this behalf. Rule 2 of Oh. MI-O 
jays down that jurisdictional value of a 
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suit by a plaintiff during the lifetime of a 
person alleged to have a restricted power 
of alienation in respect of immovable prop- 
erty, in which the plaintiff in the plaint 
seeks to have an alienation of immovable 
property made by such person declared to 
be void, except for the life of such person 


cor for some other determinate period, will 


be ; (i) when the alienation is by a written 
instrument which declares the value of the 
interest purporting to be created or the 
amount of the consideration for which the 
alienation is made....such value or 
amount. (it) In other cases... . the 
market value at the date of institullon of . 
the suit of the property alienated, subject in 
either case to the provisions of Part. 1, 
Suits Valuation Act, and of the rules in 
foree under the oad ee so far as those 
rovisions are applica Dié. Ea 

j The Suits Valuation Act is divided into 
different parts. Part 1 is headed “Suits 
relating to land” and comprises 58. | 2 to 
6. Part 2 is headed “Other Suits and 
comprises ss. 7 to 10. Part ə is headed 
“Supplemental Provisions” and includes 
ss, Il and 12. Section 3 empowers the 
Local Government to make rules subject 
to the control of the Governor-General in 
Council; for determining the value of land for 
purposes of jurisdiction in the sults men- 
tioned in the Court Fees Act, s. 7 paras. (v) 
and (vi) and para. (x), cl. (d). Para- 
graph (v) deals with suita for possession .of 
land, houses and gardens. Paragraph (vi) 
provides for suits to enforce a right of prot 
emption and para. (x) Cl. (d), provides 

for specific performance of an award. It 
is obvious that a suit under Art. 22 does 
not fall under any of these provisions and 
the Local Government is not. competent 
under this section to frame any rules 
governing those cases which do not fall 
under the paragraphs mentioned in the 
section itself. Section 4. lays down. that 
where a suit mentioned in the Court Fees 
Act, s. 7, para. (iv), or Sch. I, Art. 17, 
relates to land or an interest in land of 
which the value has been determined by 
rules under s. 3, the amount at which, 
for purposes of jurisdiction, the relief 
sought in the suit is valued shall not 
exceed the value of the land or interest as 
determined by those rules. Paragraph (tv). 
of s. 7 provides for suits : (a) for movable 
property where the subject-matter has no 
market value, (b) to enforce a right to 
share the joint family property, (c) to 
obtain 2 declaratory decree or order, where 
consequential relief is prayed, (d) to obtain 
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an Injunction, fe) for a right to some 
benefit to arise out of land not otherwise 
provided for in the Court Fees Act, and (f) 
for accounts. 

Article 17 to Sch. II provides for plaint 
or memorandum of appeal in each of the 
following suits: (1) to alter or set aside a 
summary decision or order of any of the 
Oivil Courts uot established by Letters 
Patent or of any Revenue Court; (2) to 
alter or cancel any entry in a register of 
the names of proprietors of revenue paying 
estates ; (3) to obtain a declaratory decree 
where no consequential relief is prayed: (4) 
to set aside an award; (5) to set aside an 
adoption; (6) every other suit where it is 
not possible to estimate at a money-value 
the subject-matter in dispute and which is 
not otherwise provided for by this Act. 
From the inventory of suits covered by 
para. (iv) it would be clear that this suit 
doss not fall under that paragraph. It 
could have fallen under Art. 17 to Sch. II, 
and possibly does fall under that Article 
in every other Province in India but for the 
enactment of a separate Art. 22 which as 
stated above was for the first time inserted 
in the Punjab in 1922. Technically speak- 
ing; therefore, s. 4 is not applicable to the 
suit before us; ss. 3 and4as remarked 
above apply to suits relating toland. We 
now consider the scope and the applicabi- 
lity of s. 9. This section falls under Part 2 
which, as stated above, is headed “Other 
Suits”. It cannot be denied, therefore, 
that this section does not refer to suils 
relating to land, and consequently the 
powers vested in the High Court by this 
section can be exercised only in respect of 
those suits which do not relate to land. 
It is for this reason that r. 2 framed by 
the High Court, in Ch. IILC refers to 
immovable property and not land which 
evidently means that it deals with immov- 
able property other than land. It follows, 
therefore, that no rule relating to suits 
falling under Art. 22 could be framed by 
the High Court, nor could it be framed by 
the Local Government as Art. 22 to Sch. TI 
finds no place in s. 3 The inclusion of 
Art. 22 in Ch. TO-D of Vol. 1. of the 
Rules and Orders of the High Court is 
consequently ultra vires, with the result 
that-there is no specific provision in the 
rules dealing with the jurisdictional value 
of the suits that fall under Art. 22 of Sch. II 
to the Court Fees Act. 

The question wonld then naturally arise 
as to what should be the jurisdictional 
value of such suits. Counsel for the appel- 
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lant refers to Rachappa Subba Rao v. 
Shidappa Venkatrao (1) and Vasireddt 
Veeramma v. Marupudi Butchiah (2), and 
contends that in these circumstances we 
must hold that the jurisdictional value of 
the suit should bethe market value of the 
property and not the notional value, or in 
other words the arbitrary value placed 
upon a suit by artificial methods. We have, 
however, considered the effect of these 
judgments on the case before us and have 
come to the conclusion that they do not 
afford any help in the solution of the pro- 
blem involved in this case. The Privy 
Qouncil case referred to a practice not 
uncommon in Bombay of valuing a prayer 
for a declaratory decree at Rs. 130 and 
condemned it as being unwarranted in law, 
but in the end their Lordships came to the 
conclusion that they would not be justified 
in assisting an objection of the type “which 
rests on no sort of merit but on the most 
technical of technicalities”. In Vasireddi 
Veeramma v. Marupudi Butchiah (2) the 
learned Judges dealt with a suit, the sub- 
ject-matter of which was not land or other 
properties which might be affected directly 
or indirectly by the declaration of adoption. 
In the present case we are dealing with a 
land suit which but for Art. 22 would have 
clearly fallen under Art. 17 of Sch. II to 
the Gourt Fees Act. Under the Punjab 
Courts Act, ‘land suit’ means a suit relating 
to land as defined inthe Punjab Tenancy 
Act or to any right or interest in suen 
land. In Jalla v. Gehna (3) a Full Bench 
of the Punjab Chief Court held that for 
the purposes ofthe Punjab Courts Act, the 
value of a suit for a declaration that a 
gale by a male proprietor of ancestral 
agricultural land would not be binding 
after the alienor’s death, was the value of 
the land calculated at 30 times the 
revenue and not the amount of the con- 
sideration of the sale in dispute. Bys. 12, 
Suits Valuation Act, the jurisdiction of a 
Court is not affected in any manner with 
respect to any suit instituted before rules 
under Part 1, applicable to the valuation of 
the suit, take effect, or Part 2 comes into 
force, or with respect to any appeal arising 
out of any such suit. l 

On all these grounds we are disposed to 


(1) 43 B 507; 50 Ind. Cas 280; A I R1918 PO 188; 
46 IA %17AL J 448 25 MLT 293; 338ML J 
437: 29 OL J452: 21 Bom, L R489; 10 L W 274; 24 
O W N23; 1UPL R (PO) 83 (PO). 

(2) 50 M 646; 101 Ind. Cas. 379; A IR 1927 Mad. 
563; 52 M L J 381; 25 L W 440. 
` (3) 60 P R 1907; 79 PLR 1908;76 P WR 1907 
(F B). 
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hold that the plaint was properly valued 
for jurisdictional purposes at 30 times the 
revenue assessed on the land and that con- 
sequently the Subordinate Judge was com- 
petent to hear the appeal. This finding 
would further avoid the anomaly of assess- 
ing a lesser value on a declaratory suit 
where consequential relief is prayed for 
and a higher value on a Similar suit where 
no consequential relief is prayed for. 
Counsel for the appellant has frankly con- 
ceded that in view of the finding arrived 
at by uson the jurisdictional value of the 
suit he has nothing to urge on the merits 
of the case. We accordingly dismiss the 
appeal but make no order as to costs, 
Before we close, we may remark that the 
trouble in this case has arisen on account 
of the oversight of the Punjab Legislature 
to amends. 4, Suits Valuation Act, at the 
time when it amended the Court Fees Act 
and inserted Art. 22 as a separate Article 
dealing with plaint or memorandum of 
appeal in a suit by a reversioner under the 
Punjab Customary Law for a declaration 
in respect of an alienation of ancestral 
land. Previously, such declaratory suits 
were governed by Art. 17 of Sch. II to the 
Court Fees Act, and were provided for 
under s. 4, Suits Valuation Act. What 
the Legislature really intended in enacting 
Art. 22 was partially to amend Art. 17 in 
this respect, and if it did not introduce the 
amendment in Art. 17 itself, it should have 
brought the Suits Valuation Act into line 
with the new amendment. As we have 
held that the Local Government is not 
competent to make any rules relating to 
suits falling under Art. 22 by virtue of the 
powers conferred upon it by s. 3, Suits 
Valuation Act, and that so long as Art. 22 
is not expressly inserted in s. 4, no rule 
framed under s. 3, Suits Valuation Act, 
can be referred to in order to determine 
the jurisdictional value of suits falling 
under Art. 22, we consider it necessary to 
bring this lacuna to the notice of the 
Local Government with a view to enable 
them to remove this defect by the requisite 
amendment of the Suits Valuation Act. 
A copy of this judgmens will be forwarded 
to the Local Government through the 
Registrar of this Court for necessary action. 


D. Appeal dismissed. 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 155 of 1939 
April 5, 1937 
Niycal, J. 
UMRAO BAPU—ArPaLiant 
VvETSUS 

RAMKRISHNA BAPU AND cTrsERs 

— RESPONDENTS | Me 
Mortgage— Consiruciion—Confiicttng description— 
Which prevails—Maxim, false demonstratio non 

nocet, applicability. | 

The maxim false demonstratio non nocet means 
that if there be an adequate and sufficient descrip- 
tion with convenient certainty of what was meant 
to pase, an erroneous addition to the description 
will not vitiate it. Preference ought to be given to 
that element of the description of the subject-matter 
which is most consistent with the intention of the 
parties to be collected from other parts of the 
deed, illumined, if necessary by the surrounding 
circumstances and subsequent conduct of the par- 


ties. 

Held, that there could possibly be no room for 
doubt that between the two conflicting descriptions, 
viz, “2 annas 8 pies share " and “ Duchand area 
462.33 and Fazal area 653. The total area of Duchand 
and Fazal is 1115.33,” the latter description was 
positively the more certain and stable and the least 
likely to have been mistaken or. inserted inadvert- 
ently inthe mortgage-deed. Morrell v. Fisher (4) 
and Durga Prasad Singh v. Rajendra Narain Bagchi 
(5), applied. 

S. O. A. from the appellate decree of the 
Court of the Additional District J udge, 
Bhandara, dated October 31, 1934 in CO. A. 
No. 13-A of 1934, confirming that of the 
Court of the Sub-Judge, Second Class, 
Bhandara, dated September 16, 1933, in O. 8. 
No. 377 of 1932. . | 

Messrs. D. T. Mangalmoorti and N.T. 
Mangalmoorti, for the Appellant. ; 

Messrs. Y. V.Jakatdar and P. A. Pandit, 
for the Respondents. 


Judgment.—This is a plaintiff's appeal 
from a concurring judgment of the Addi- 
tional District Judge, Bhandara. 

The plaintiff's suit was for a declara- 
tion that the plaintiff was a joint owner with 
the defendant to the extent of 2 annas 8 pies 
share in Duchand and Fazal in Mouza 
Jethbhawda, Tahs:l Sakoli, District 
Brandara, and in the alternative for 
possession of that share in case it was 
found that toe plaintiff was not in posses- 
sicn. 

The plaintiff and his father together ad- 
mitiedly owned 5 annas 4 pies divided share in 
the above-named village comprising 1115-33 
acres of Duchand and Fazal areas. The 
plaintiff's father himself and on behalf of the 
plaintiff mortgaged this land to the defend- 
ant on October 23, 1918, along with other 
property. This particular property in 
dispute was described in the mortgage- 
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deed as follows :— 

“Share of 2 annas 8 pies together with Duc- 
hand and Fazal in Mouza Jethbhawda, 
Thank No. 344, Duchand area 46233, 
rent. 38-0-4 and Fazal area 653, rent 15. 
The total area of Duchand and Fazal 
together is 1115°33 and rent 53-5-4.” 

The defendant filed Civil Suit No. 43 
of 1923 against the plaintiff and obtained 
a final decree for foreclosure on April 28, 
1925, in pursuance of which he took actual 
possession of the entire area of 1115-33 
acres. In the preliminary as well as the 
final decree the property was described 
in the same terms as in the mortgage 
deed. Tho defendants applied for mutation 
describing the property in the same terms. 
The mutation officer discovered that the 
description of the Duchand and Fazal area 
of 1119°33 acres as 2 annas 8 piesshare was 
erroneous and that the area mortgaged con- 
stituted in reality 5 annas + pies share and 
he, therefore, ordered tha: share to be record- 
ed in defendant’s name. This order was 
passed on March 14, 1925. More than 
five years later the plaintiff filed this suit 
for a declaration as stated above. Both 
the Courts below have negatived the 
plaintiff's claim holding that the actual area 
intended to be mortgaged was correctly 
stated and the description of it as 2 annas 
S pies share was an error. 

A lengthy argument has been addressed 
by the learned Counsel for the appellant 
but I have not the faintest shadow of doubt 
In mind that the description of the pro- 
perty as 2 annas 8 pies share was a mistake 
which is obvious. My attention is invited to 
Tribhovandas Jekisandas v. Krizshnaram 
Kuberram (1), Jalpaiguri Banking and 
Trading Corporation, Ltd. v. Samaresh 
Chakrabarti (2), and Gourishankar v. Patel 
Shaiamlal (3), and it is pressed that it 
should be held that what was intended to 
be mortgaged was 2 annas 8 pies share only. 
The argument, in other words, means that 
although the mortgage-deed recites an 
ie 3 rare the mortgagor must be 

eemed to Rave intended to mortgag 
half of that area. aha ee 

The decided cases are relevant not for 
what they decided but the principle on which 
the decisions were founded. That principle 
is to be sought in the well-known maxim 
false demonstratio non nocet. 


That rule means t i 
(ly 13 B 283, hat if there be an 


(2) 60 O 701; 145 Ind. Cas. 686: 
535; 6 ROL. 666; A I R 1933 Cal. 


a AIR 1934 Nag, 280; 153 Ind, Cas. 523;7R N 
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adequate and sufficient description with 
convenient certainty of what was meant 
to pass, an erroneovs addition to the 
description wil] not vitiate it: Sea Morell 
v. Fisher (4). In Durga Prasad Singh v. 
Rajendra Narain Bagchi (5), the general 
Principle enunciated in an American case 
was referred to and it was this that where 
thefe are two conflicting descriptions of 
the subject-matter of a grant or two conflic- 
ting parts of the same description that 
which is the more certain and stable and 
the least likely to have been mistaken or 
to have been inserted inadvertently must 
prevail if it sufficiently identifies the 
subject-matter. Then follows the further 
proposition based on English and American 
authorities there cited, that preference 
ought to be given to that element of the 
description of the subject-matter which is 
most consistent with the intention of the 
parties to be collected from other parts of 
the deed, illumined, if necessary, by the 
surrounding circumstances and subsequent 
conduct of the parties. I am in respecful 
agreement with the exposition of the 
principle which could not be better ex- 
pressed than in the terms quoted above. 
It is in the light of this principle that 
the facts will have to be examined. The 
first question is what was intended to be 
the security for thedebt. The mortgagee 
would not be concerned with mere descrip- 
tion of the share but the extent of the 
property mortgaged tohim. It is the value 
of the security that would be material 
and as to what if was is placed beyond 
any doubt by the mortgagor when he 
particularised the property as “Duchand 
area 46233 and Fazal area 6953. The 
total area of Duchand and Fazal together 
is 1115.33." There can be no uncertainty 
about the substance of the property, how- 
ever, vague its description in terms of 
shares may be. That the plaintiff was 
absolutely certain that the area mortgaged 
was 1115°33 acres is abundantly clear from 
his failure to raise in ths mortgage suit 
the plea which is now raised here, to 
initiate proceedings unders. 47, Civil Pro- 
cedure Oode, when the defendant took 
actual profession in execution of the entire 
area in execution of his mortgage decree, 
and to resist the mutation of 5 annas 4 pies 
share in defendants’ names. His own conduct 
throws a Sinister light on the character of 


the claim urged by him now. 

(4) (1849, 4 Ex, 591; 19 L J Ex. 273; 14L T(0 a) 
398: 80 R R 709, 

(5) 37 O 293 at p. 308; 4 Ind, Cas, 713,100L J, 
570. 
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Applying the rule formulated in Durga 
Prasad Singh v. Rejendra Narain Bagchi 
(9), there can possibly be no room for 
doubt that between the two conflicting desc- 
riptions, viz. 2 annas 8 pies share “and” Duc- 
hand area 462°33 and Fazal area 653. The 
total area of Duchand and Fazal is 1115°33”, 
the latter description is positively the more 
certain and stable and the least likely to 
have been mistaken or inserted inadvert- 
ently. That the extent of the land intended 
to be transferred was !115'33 acres is evident 
from the fact ihat the appellant's father 
mortgaged for himself and on behalf of the 
appellant. Both had 5 annas 4 pies share and 
if only half of that area was intended to be 
mortgaged there was nothing to prevent it 
being recited that 2 annas 8 piesout of 5 annas 
8 pies share was being mortgaged. The es- 
sential thing was the ac'ual area transferred 
and the description ofitin terms of fractional 
share was surplusage. What vestige of 
doubt can conceivably arise is set at rest 
by the appellant’s subsequent conduct, 
which is glaring, in abstaining from object- 
ing to the delivery of possession of the 
entire areain execution of the mortgage 
decree. 

The Courts below were, therefore, right in 
holding that the description of 2annas8 pies 
share was an incorrect description. The 


appeal is dismissed with costs. Counsel's 
fee Rs. 40. 
re Appeal dismissed. 


——— aaa 


NAGPUR HIGH COURT 
Second Civil Appeal No. 2-B of 1935 
December 7, 1936 
GRUER, J. 
SHANKARRAO MADHOORAO 
DESHMUKH or KARKHEDA, 
Talug MANGRULPIR, DISTRICT 
AKOLA-— APPELLANT 
VETSUS 
BHUJANGRAO TUKARAM 
DESMUKEH, Mouza KARKHEDA, 
Taluq MANGRULPIR, DISTRIC [ 
AKOLA— RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. 116— 
Applicability—Contract in writing and registered— 
Sale-deed—Implied termthat consideration should 
be paidat time of registration—Article 116, if 
applies to case of implied covenant- Transfer of 
Property Act (IV of 1882), s. 55 (1) (b). 

Article 116, Limitation Act, applies, not merely 
to a suif for compensation for breach of contract 
in the narrower sense of the word compensation 
but also toa suit for money payable under the 
terms of the contract, and it is applicable in all 
cases in which the contract is in writing and re- 
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gistered, notwithstanding that there may be an 


article directly applicable to the class of contract in 
question. 


In a suit for outstanding amount on a sale-deed, 
it appeared that no money had passed to or on 
behalf of the vendor from the vendes when the 
deed was executed. It was provided therein that 
Rs. 5,000 consideration was recovered but only 
Rs. 3,300 were actually paid before the Sub-Re- 
gistror. But promise to pay the balance was 
taken to be cousideration, receipt of which was ack- 
nowledged: i 

Held, that according to s. 55 (1) (b)of the Trans- 
fer of Property Act, there was an implied term that 
consideration should be paid atthe time of registra- - 
tion,and Art. 116, Limitation Act, applied even to' 
the case of an implied covenant, Article 116, 
therefore, governed the case. Hanwant Rai v. 
Chandi Prasad (8), followed, Tricomdas Cooverji 
Bhoja v. Gopinath Jiv Thakur (6, and Ram Raghu- 
bir Lal v. United Refineries (Burma), Ltd. (7), relied 
0 


R. 

[Oase-law discussed. ] 

S.C. A. from the appellate decree of the 
First Additional District Judge, Akola, 
dated September 28, 1934, in C. A. No. 16 
of 1933, confirming the decree of the Court 
of the Additional Sub-Judge, Second Class, 
Basim, dated December 7, 1932, in C.S. No. 
45 of 1932. 


Mr. N. M. Deshmukh, for the Appellant. 
Messrs M. R. Bobde and E, M. Joshi, for 
the Respondent. 


Judgment.—The chief question for de- 
cision in this second appeal is whether 
Art. 111, or Art. 116 of the schedule to the 
Limitation Act applies. The claim is des- 
eribed in the plaint as being for outstand- 
ing amount on a sale-deed Rs. 500 plus 
Rs. 500 interest at 2 per cent. per mensem 
kept within the limits allowed by damdu- 
pat. The trial Court found that the claim 
was intime. The lower Appellate Court 
has dismissed the appeal, but does not 
discuss the question of limitation, although, 
it appears as one of the grounds of ap- 
peal. Tre matter, however, must be de- 
cided now whether or not it was pressed 
in appeal before. 

The actual ‘nding of fact is that 
Rs. 437 out of the consideration of the sale 
deed remained unpaid. The contention of 
the defendant-appellant is that the plaint 
itself describes the claim practically in . 
terms of Art. Jl], which isa suit “bya 
vendor of immovable property for personal 
payment of unpaid purchase money’. It 
is said that when this specific article ap- 
plies, one should not have recouree to Art, 
116, which is framed in different terms, 
namely, “for compensation for the breach 
of a contractin writing registered”. Ap- 
pellant relies on Natesan Chetti v. Soundara- 
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raja Ayyangar (1), Avuthala v. Davumma 
(2) and Pran Ram Mookerjee v. Jagadish 
Nath Ray (3). 

The first of these two Madras cases con- 
sidered only whether Art. 111 or Art. 132 
was applicable to the case before the Court. 
In the second Madras case also, Art. 111 
was distinguished from Art. 132, and 
Art 116 was distinguished on the ground 
that the registered document in question 
stated that the money had been paid, and 
so the pliintiff was suing. not under it. 
but in spite of it. The conflict between 
Arts. 111 and 132 has been set at rest by 
the re-wording of Art. 111 in the present 
Act of 1908. The old wording was “bya 
vendor of immovable property to enforce his 
lien for unpaid purchase money.” Further, 
these two Madras cases and also Subrama- 
nia Ayyarv. Poovan (4) have been over- 
ruled in the Divisional Bench case of Rama- 
krishna Ayyar v.Subramania Ayyan 19). 

In more recent years thsre are quite a 
number of cases in whichit has been held 
that Art. 116 applies in preference to 
Art. 11] when the document is a register- 
ed one. One of the leading cases is the 
Privy Council one. Tricumdas Cooverji 
Bhoja v. Gopinath Jiv Thakur (6), There 


the claim was one for recovery of mining. 


royalties under Jease, but Art. 116 was 
preferred to Art. 110, especially, as their 
Lordships said, in view of the distinction 
long established by Indian Acts, in favour 
of registered instruments. The omission 
from Art. 116 of the words “and not 
herein especially provided for” which occur 
in Art. 115 was noted as critical, and this 
would dispose of the argument that Art. 
111 is a specific article while Art. 116 is 
not. Other cases which favour the res- 
pondent are Ram Raghubir Lal v. United 
Refineries (Burma), Ltd. :7), Hanwant 
Rai v. Chandi Prasad (8:1, Ram Raghubir 
Lal v United Refineries (Burma), Ltd. (9), 

(1) 21 M 14l. 

(2) 24 M 233. 

(3) 49 O 250; 68 Ind. Cas 582; 26 OW N61; 350 
L Jill; ATR 1922 Cal. 355. 

(4) 27 M 28. 

(5) 29 M 305. 

(6) 440759: 39 Ind Cas, 156; 1 P L J 282; 
15 A LJ 217; 25 CL J 279; 32M L J 357; 21 M L 
T 262; 21 O W N 577; (1917) M W N 383; 5L W 654; 
19 ace la R 450; 44 1A 65; ATI R 1916 PO 182 


(7)9 R 56; 134 Ind. Cas 737; AI R 1931 Rang. 
139; Ind Rul. (1931) Rang. 305 

(8) 51 A651; 119 Ind. Cas, 243:AIR 1929 All. 
293; (1929) A L J 433; Ind Rul. (1929) Al. 995. 
. (9) LIR 186: 142 Ind. Cas. 788; Ind. Rul. (1933) P 

C 106; 1933) M W N 461; A I R 1933 PO 143; 64M 
L J 655, 37 L W 784; 37 C WN 633; (1933) A LJ 
541; 35 Bom. L R 753; 570L J 308 (PO) 
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Abdul Qadir fv. Bilas Kuer (10) and 
Ram Rachayya Singh v, Righunath Pra- 
sad (11). 

Out of these I need quote only the fol- 
lowing passage from Ram Raghubir Lal 
yv. United Refineries (Burma), Ltd. (7). 

“It is now well sstiled law that Art. 116 ap- 
plies, not merely to a suit for compensation for 
breach of contract in the narrower sense of the 
word compensation but also to a suit for money 
payable under the terms of the contract, and that 
it is applicable in all cases in which the contract 
is in writing and registered, notwithstanding that 
there may be an article direetly applicable to the 
class of contract in question. Jor example, although 
Art. 66 provides three years as the term of limitation 
for a suit on a bond, yet Art. 114 is applicable 
if the bond is registered. 

Again Art, 113 fixes the term for a suit for 
arrears ofrent, but if the rentfalls due under a 
registered lease then Art. 116 applies. In this 
particular case this doctrine has been affirmed by 
the Privy Council in Tricomdas Cooverji Bhoja vy. 
Gopinath Jiv Thakur (8), in which in their judg- 
ment (at pages 69 and 70* of the report) their 
Lordships accepted the general interpretation put 
on Art. 116 by the Courts in India.” 

Appeilant’s learaed Counsel attempts 
to distinguish the present case on the 
ground thatas in Aruthala v. Davumma 


(2) the receipt of consideration is 
admitted in the sale deed, and, there- 
fore, the suit cannot be for breach 


of contract. He also relies on Pran Ram 
Mookerjee v. Jagadish Nath Ray (3) at page 
252,,in which it is said that to make 
Art. 116 applicable it must be shown, as 
provided in Art. 115, that the suit is of a 
nature not specifically provided for in the 
schedule. With all due respect it must be 
said that the learned Judgesin this latter 
casa seem to have overlooked the above 
cited case of Tricomdas Cooverji Bhoja 
v. Gopinath Jiv Thakur (6) and in parti- 
cular the distinction drawn between the 
AT Art. 116 and the residuary Art. 
110. 


The sale deed (Ex. P-1) must be refer- 
red to in orderto see whether tne ground 
on which Art. 116 is said to be inapplic- 
able really exists The passage about con- 
sideration is as follows: 

“I have received Rs, 5,000 consideration of thig 
sale as follows:— I have mortgaged the above field to 
Govindrao Gopalrao ...(illegible) Deshmukh of Kar- 
kheda,for Rs. 1,000. You have undertaken liability for 
Rs. 1,200 including interest due on the mortgage 
deed without possession. Pay this amount and 
redeem the field from the mortgage Rs, 3,800 (three 
thousand and eight hundred rupees) has to be taken 


(10) 14 Lah. 646; 144 Ind. Cas 362; Ind. Rul. (1933) 
Lah. 459; 34 P L R734; AIR 1933 Lah. 793. 

11) 8 Pat. 860; 122 Ind. Cas. 244; A IR 1930 Pat, 
46: Ind Rul. (1930) Pat 196. 

žPage of 44 I. A— [Hd] = 

TPage of 49 O,—[ Ed. 
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in cash before the Sub-Registrar, Basim, I have 
thus received the total consideration of Rs. 5,000.” 

This makes it perfectly clear that in fact 
no money had passed to or on behalf of 
the vendor from ihe vendee when the sale- 
deed was executed. Jt has been clearly 
proved from the Sub-Registrar’s endorse: 
ment and other evidence that only Rs. 3,300 
were paid before him. Thus the learned 
Counsel for the respondent is right in 
saying that the deed should be interpreted 
ag meaning that tne promise to pay is 
taken to be the consideration, receipt of 
which is, therefore, acknowledged. That 
such a promise may be valid considera- 
tion can be seen froms. 2 (d) of the Oon- 
tract Act The Madras case relied on 
is distinguishable because it says that the 
money had been paid, not merely that 
consideration had been received. Accord- 
ing to s.55(1) (b) of the Transfer of 
Property Act, there is an implied term 
that consideration should be paid at the 
time of registration, and it has been held 
that Art. 116, is applicable even to the 
case of an implied covenant: Hanwant 
Rai v. Chandi Prasad (8). I, therefore, 
hold that Art. 116 applies and the suit was 
in time. 

Appellant next says that on grounds of 
equity he should not be made to pay 
twice over, once to Govindrao whose mort- 
gage he had undertaken to satisfy, and 
again to the plaintiff. According to ap- 
pellant he paid Rs.437 to Govindrao on 
plaintiff's behalf, and he has produced 
Govindrao’s receipt (Ex. D-2). Plaintiff, 
however, denied that this debt, which is 
not that on the mortgage was in existence 
at the time when this voluntary payment 
by defendant is alleged to have been made. 
It kas not been found that plaintiff did 
actually owe this debt then, and itis quite 
possible that there may be some collusion 
between Govindrao and the defendant over 
the matter. Even ifthere were not, de- 
fendant will have to show that s 69 of the 
Contract Act was applicable. In the first 
place there is no proofthat plaintiff was 
bound by law to pay this debt, and in the 
second place defendant was not interested 
in its payment, asthe debt he was inter- 
ested in was out of his way to pay this 
other debt without authority from plaintiff 
— and that isthe finding then he must suffer 
for his imprudence. l 

The last ground urged is with regard 
to interest, It was claimed by way of 
damages at 2 per cent. per mensem, and 
has been allowed at Re. 1-8 per cent. per 
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mensem. by the trial Court with the remark 
that the rate of 2 per cent. per mensem 
is high, No ground of appeal about in- 
terest was taken in the lower Appellate 
Court, and thus I think that there ought to 
be some special reason if I should now 
interfere. Re.}l-8 per cent. per mensem is 
no doubt, to be considered high now-a-days, 
but in 1926, when the amount ought to 
have been paid, suca rates could be more 
easily obtained on capital invested in land 
or loans. The amount allowed, too, is some- 
what less than Re. 1-8 per cent. per mengsem, 
Rs. 35 having been disallowed owing to 
damdupat: 

Forthese reasons I think the decree must 


stand. The appeal is dismissed with 
costs. 
N. Appeal dismissed. 


a HE 


CALCUTTA HIGH COURT 
Civil Appeal No. 53 of 1936 
April 15, 1937 

Nastu ALI AND R. ©. MITTER, JJ. 
Maulvri ABDUL JABBAR PALWAN 
— J UDGMENT-DEBTOR— APPELLANT 
~ versus 
Moulvi AZIZAR RAHAMAN MEA 
— DgOREE-HOLDER—RRESPONDENT 

Elections Offences and Inquiries Act (XXXIX of 
1920), s. 12—Haecution of order for costs—Procedure 
—Right of appeal—Civil Procedure Code (Act V of 
1908), ss. 47, 151, O. XLVII, r. 2—Uzecution directed 
to proceed against judgment-debtor—Order ts under 
s. 47 and appealable—Review on ground of mistake 
of law on faceof record—Successor of Judge who 
passed such order, if can grant review—Remedy by 
way of appeal open—Inherent powersto set aside 
order, if can be exercised. 

Unders. 12, Elections Offences and Inquiries Act, the 
procedure for the execution of the order for costs under 
executionis the same as that of a decree for the pay- 
ment of money made by the Court of the District Judge. 
Therefore, it imports that the ordinary incidents of the 
procedure of that Court are to attach and also that any 
general right of appeal from its decision attaches. 
National Telephone Co., Ltd. v. Post-master-General 
(1) and Hem Singh v, Basant Das (2), relied on. 

An order directing the execution to proceed against 
the judgment-debtor is an order under s. 47 of the 
Civil Procedure Code and is also appealable. 

The application for review by the decree-holder on 
the ground that there isa mistake of law on the face 
of the record cannot be entertained by the successor 
of the Judge who made the order. 

An order which can be set aside in appeal cannot 
be set aside under the inherent power of the 
Court. we 

O. A. from the original orderof the Dis- 
trict Judge, Mymensingh, dated August 
26, 1935. 

Mr. Birendra 


Appellant. 


Kumar Dey, for the 
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Mr. Himanshu Ch. Choudhury, for the 
Respondent. 

Nasim Ali, J.—This is a judgment- 
debtcr’s appeal from the order of the Dis- 
trict Judge cf Mymensingh dated August 
26, 1935, whereby the learned Judge 
has directed execution to proceed against 
him. On August 8, 1927, the respondent 
deeree-holder obtained an order for costs 
in his favour against the appellant from 
the Governor of this Province on the 
report of the Commissioners appointed to 
inquire into an election-petition. He put 
this order into execution in the Court of 
the District Judge, Mymensingh, but the 
execution case was dismissed after service 
of notice in 1929. On June 12, 1931, he 
filed another application in the same 
Court for the execution of the order. This 
petition was dismissed by an order of the 
learned Judge, dated October 10, 1931. 
The material portion of this orderis as 
follows: 

“The order is not a decree of this Court ; nor 
has it been transferred for execution to this Court 
by the Oourt which passed it. This Court has no 


jurisdiction fo execute the order. Application for 
execution dismissed as not maintainable.” 


The decree-holder did not appeal against 
this order. In July 1934, he tiled another 
application before the District Magistrate 
of Mymensingh for execution of the order. 
While this petition was pending, he diss 
covered that under the provisions cf s. 12, 
Act XXXIX of 1920 of the Indian Legislative 
Council, the order for costs awarded on an 
election petition could be executedin the 
Court of the District Judge, and on Octo- 
ber 6, 1934, he filed another application 
in the Ccurt of the District Judge of My- 
mensingh fer execution of the order for 
costs. The application before the District 
Magistrate was dismissed on the ground 
that it was not maintainable and notice 
was issued by the District Judge upon the 
judgment-debtor to show cause why exe- 
cution should not proceed against him. On 
February 16, 1935, the judgment debtor 
objected tothe execution of the order on 
the ground that the order of the District 
Judge, dated October 10, 1931, operated 
as a bar to the maintainability of the 
petition and the application for execution 
was barred by res judicata by operation 
of that order. On March 14, 1935, the 
decree-holder applied for setting aside this 
order tothe guccessor of the learned Judge 
who made it under O. XLVII, r. 1, and 
s. 151 of the Code on the ground that there 
was a mistake on the face of the order. The 
appellant opposed the application for re- 
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view on two grounds: viz. (1) that 15 was 
barred by limitation, (2} that it wes not 
maintainable in law. The learned District 
Judge has overruled these objections of 
the judgment-debtor. He has set aside 
the order of his predecessor, dated October 
10, 193], in review and under s. 15i 
of the Code and has ordered the execution 
to proceed. Hence this appeal by the 
judgment-debtor. A preliminary objection 
was taken to the competency of this 
appeal by the learned Advocate appearing 
for the decree-holder-respondent. His con- 
tention is that as no appeal lay against 
the order for ccsts, no appeal can lie 
ageinst an order passed in the course of 
the execution of that order. The relevant 
portien of s. 12, Act XXXIX of 1920, is as 
follows : 

“Any order made by a Governor on the report 
of the Commissioners regarding the costs of in- 
quiry may be produced before the principal Civil 
Court of original jurisdiclion within the local 
limit of whose jurisdiction, any person directed by 
euch order to pay any sum of money has a place 
of residence or business, and such Court shall 
execute such order or cause if to be executed in 
the same manner, and by the same procedure as 
if it wasa decree for the payment of money made 
by itself in a suit,” 

The procedure for the execution of the 
order for costs under execution is, there- 
fore, the same as that of a decree for the 
payment of money made by the Court of 
the District Judge of Mymensingh within the 
local limits of whose jurisdiction the judg- 
ment-debtor admittedly resides. Therefore, 
it imports thatthe ordinary incidents of 
the procedure of ihat Court are to attach 
and also that any general right of appeal 
from its decision attaches: see National 
Telepnone Co., Lid. v. Post-master-General 
(1), atp. 552*, Hem Singh v. -Basant Das 
(2), at p. 1897. The order cf the District 
Judge granting the decree-holders appli- 
cation for review is appealable if it has 
been made in contravention of the provisions 
of r.2, O. XLVU, Civil Procedure Code. 
The order directing the execution to proceed 
against the appellant is an order under 
s. 47 of the Code andis also appealable. 
I am, therefore, unable to give effect to the 
preliminary objection taken by the 
respondent. 

(1) (1913) A O 546; 82 L J K B1197; 109 LT 562; 
57 SJ 661l; 15 Ry. & Oan., Tiaff. Oas. 109; 29T LR 


637. 

(2) 63I A 180; 161 Ind. Oas. £29; A I R1936 PC 
93; 17 Lah. 146; 1936 O L R 182; 43 L W413; 8R 
P O 193; 2 B R 383; (1930) M W N 341; 40 O WN 610; 
= Bom. L R 479; 38 P L R 378 683 O L J 390 

PO). 
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“The next question for determination is 
whether the application for review made 
by the respondent decree-holder is main- 
tainable in law. The ground for review 
is this that at the time when the order 
sought to be reviewed was made, the 
District Judge, the Pleaders of the parties, 
as well as the parties themselves, were not 
aware of the existence of 6. 12, Act of 
1920 on account of this ignorance of law 
the decree-holder’s application was not 
entertained by the District Judge and 
consequently this is an error of law 
apparent on the face of the record. Rule 2, 
O. XLVII, lays down that an application for 
review upon some ground other than the 
existence of a clerical or arithmetical 
mistake apparent on the face of the record, 
shall be made only to the Judge who made 
the order. If the mistake is clerical or 
arithmetical the application can be made 
to his successor. The application for re- 
view by the decree-holder on the ground 
that there is a mistake of law on the face 
of the record could not, therefore, be enter- 
tained by the successor of the Judge who 
made the order. The application for re- 
view must, therefore, be rejected as not 
maintainable in law. The question whe- 
ther it is barred by limitation does not 
therefore arise for our consideration. The 
learned Judge appears to have set aside 
the order of October 10, 1931, also under 
s. 151. This crder was appealable but 
the decree-holder did not appeal against 
it, An order which can be set aside in 
appeal cannot be set aside under the in- 
herent power of the Court. The order 
dismissing the decree-holders application 
for execution on October 10, 1931, is 
therefore final and the present execution 
petition is not maintainable. 

The result, therefore, is that this appeal 
is all.wed. The order of the learned 
Judge allowing the decree-holder’s sppli- 
cation for review and directing execution 
to preceed against the appellant is set 
aside. The decree-rolder’s application for 
execution is dismissed. But there will be 
no order for costs in this Court as well as 
in the lower Court.i 

R.C. Mitter, J—I agree. | 


D Appeal allowed. 
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BOMBAY HIGH COURT 
Special Bench. 
Criminal Revision Application Ns 223 of 
1937 
September 10, 1937 
Beaumont, C. J., RANGNEKAR AND 
Norman, JJ. 
CENTRAL BANK cr INDIA, Lro.— 
APPLIGANT 


VETSUS 
P. D. SHAMDASANI--CompLaINnanrt. 

Criminal Procedure Code (Act V of 1898), s. 94— 
Order for produetion of document — Court, if must 
give inspection—Bankers’ Books Evidence Act (XVIII 
of 1891), s. 6—Provisions of Criminal Procedure Code, 
if affect the provisions of the Act—Order under s. 94, 
Criminal Procedure Code, directing inspection of 
books~ Bank, if can object— Powers of Court in 
matter of granting tnspection—Prima facie relevancy 
of books, must be established — Criminal trial — In- 
spection. 

There is no justification whatever for the sugges- 
tion that when a Magistrate makes an order for pro- 
duction under s. 94, Criminal Procedure Code, which 
he can do whenever he thinks such an order neces- 
sary or desirable for the purposes of the proceedings 
before him, he thereby commits himself to the pro- 
position that inspection of all the documents, pro- 
duction of which is ordered, must necessary follow. 
Usually inspection should only be given of particular 
documents shown to be relevant, and not of docu- 
ments in bulk and the party producing the documents 
in compliance with theorder of the Court is not pre- 
cluded from objecting to their subsequent inspection. 
Mahomed Jaikariah & Co. v. Akmed Mahomed (1) and 
In re Lakhmidas (2), explained. [p. 686, cols. 1 & 2.] 

The Bankers’ Books Evidence Act is a Special 
Act dealing with the subject-matter of bankers 
books, and being a special Act, the provisions of the 
Criminal Procedure Code, do not in any way con- 
flict. Soa Bank has under s. 6 of the Bankers’ 
Books Evidence Act, a statutory right to object to 
any order directing inspection to be given of their 
books though the order is one unders. 94, Criminal 
Procedure Uode. The order must be deemed to have 
been madeunder s. 6 ofthe Bankers’ Kooks Evidence 
Act and where it ismade without hearing the Bank, 
it is not binding on it, [p. 686, col. 2; p. 687, col. 1.] 

The Legislature has endowed the Courts with wide 
powers of ordering’ production of documents neces- 
sary for the determination of matters before the 
Court, and for directing inspection of those documents; 
but it must always be borne in mind that an order 
directing a person to produce or give inspection of 
his books in a dispute to which he is not a party 
involves a serious inroad upon his normal rights asa 
citizen, and the Courts have always set their faces 
against giving anything in the nature ofa roving or 
fishing commission to inspect documents. The 
Court does not allow a man tosay: “I make such 
and such a charge against my opponent, and now if 
you will let me look into his books, I will see whether 
I can find some evidence to support it’. If the 
Courts were to make orders for inspection of bocks 
merelyjon an allegation that certain facts are true, 
the practice would bejopen to very serious abuse, 
and the Court might easily become something of a 
menace to a mercantile community. It would be 
open fo an unscrupulous person to make a false 
charge, possibly against a business rival,and then 
get inspection of that business rival's books. There- 
fore it is not the practice of the Court to allow 
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inspection of banker's books under the Bankers’ 
Books Evidence Act unless a prima jacie case is 
made out for thinking that there is some matter on 
which the books cf the Bank are bcund to be re- 
levant. [p. 687, col. 2; p. 688, col. 1.3 

Or. R. App. against an order of the Pre- 
sidency Magistrate. Sixth Court, Mazagaon, 
_ Bombay. 

Sir Jamshed Kanga, for the Applicant. 

Mr. B. G. Rao, Assistant Government 
Pleader, for the Grown. 

Beaumont, C.J.—The facts giving rise 
to this revision application are as follows: 
The complaint was filed on February 14, 
1929, and it charges the auditors of the 
Central Bank with having certified a false 
balance-sheet of the Bank for the year 
ending December 31, 1925. The hearing 
commenced on December 3, 1935, and on 
December 5, an application was made by 
the complainant, purporting to be under 
s. 94, Criminal Procedure Code, asking 
for production of a large number of books 
of the Central Bank. The learned Magis- 
trate endorsed on that application the word 
‘Comply’, and on December $, a letter of 
request was sent to the Bank containing 
a list of the documents which the Bank 
was asked to produce. That list includes 
books of account for the four years 1923 
to 1926 inclusive, kept by the Bank at its 
Head Office in Bombay, including general 
ledgers for the years 1923 to 1926 inclusive, 
and profit and loss analysis ledgers for 
the same years, title deeds and other 
documents evidencing the cost price of the 
properties of the Bank minute books of 
directors’ meetings including committee 
meetings for the four years 1923 to 1926 
inclusive, and other documents. The Bank, 
pursuant to that letter of request, produced 
the books which they were asked to pro- 
duce and which, we are told, filled a lorry. 
On January 23, 1936, the complainant 
made an application for the appointment 
of anindependent auditor to inspect the 
books which had been produced. but that 
application was rejected. On- February 8, 
there wasa further letter of request ad- 
dressed to the Bank, asking them to produce 
certain other books, and these also were 
produced. Between April and July 1936, 
the books which had been produced were 
marked for identification X to X/23, and 
some of them were actually put in evidence 
after the complainant commenced his evi- 
dence, which was in July 1936. On Septem- 
ber 2, 1936, the complainant made an appli- 
cation for inspection of the books marked 
X/16 and X/16-A, that application being 
made under the Bankers’ Books Evidence 
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Act. On September 3, the Bank applied that 
the application should not be complied 
with, and on October 27, the Magistrate 
made an order acceding to the Bank's 
application and dismissing the application of 
the complainant, In the meantime, however, 
on October 2, the complainant had made 
another application, purporting to be under 
s. 94, Criminal Procedure Code, for an 
order for inspeciion of all the documents 
which had been produced, namely, tkose 
marked for identification, X to X/23. Notice 
of that application was given to the Bank, 
and they opposed it, and on December 22, 
the learned Magistrate made an order 
refusing to grant inspection. Both the 
learned Magistrate’s ordersof October 27, 
and December 22, 1936, were based on 
elaborate reasons. On February 20, 1937, 
the complainant filed a revision applica- 
tion in this Court against the order of the 
learned Magisirate of December 22, 1935, 
that is the order purporting to have been 
made under s. 94, Criminal Procedure 
Oode. A Rule was issued to two of the 
accused, but no Rule was issued to the 
Bank, and they were not heard on the 
application. On April 14, the application 
of the complainant was allowed by a Bench 
of this Court consisting of Broomteld and 
N. J. Wadia, JJ. and they directed that 
the complainant be entitled to inspection 
of all the documents marked X to X/23, 
On April 22, tne Bank applied to the 
Magistrate asking that they should not be 
required to give inspection, and maintain- 
ing that as they had not been parties io 
the revision application in this Oourt, the 
Magistrate's order of December 22, 1936, 
remained valid so faras the Bank was 
concerned. On May 15, the learned Magis- 
trate rejected that application, aud in de- 
ference to the views expressed by this Oourt, 
though against his own opinion as to the 
obligations of the law, directed the com- 
plainant to take inspection of the docu- 
ments X to $X/23. Against that order the 
Bank have filed the present revision ap- 
plication. Both Broomtield and N. J. Wadia, 
JJ. being on leave, the application came in 
the ordinary course before the Bench dealing 
with criminal appeals and revision applica- 
tions. After the case had been party open- 
ed, it appeared to me that it jnvolyed ques- 
tions of considerable importance to the com- 
mercial community, and I, therefore, directed 
that it should be heard by a Bench of 
three Judges. 

Mr. Shamdasgani, the complainant, con- 
tends, in the first instance, that this Court 
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has no jurisdiction to interfere with the 
order made by a Bench of this Court cn 
April 14, and it is, of course, clear that 
this Court has no jurisdiction in appeal 
or revision in respect of an order made 
by an Appellate Bench of this Court. 
The order stands as between the com- 
plainant and the accused, but the conten- 
tion of the Bank is that the order dces 
not bind them, and that we must determine 
what theirrights in the matter are, irrespec- 
tive of the order which was made in their 
absence. 

The judgment of this Court was given 
by Broomfield, J. and he seems to me to 
lay down the following propositions. First, 
that the order for production of documents 
was made under s. 94, Criminal Procedure 
Code; secondly, that such an order confers 
by implication aright on the part of the 
complainant to inspect the dccuments pro- 
duced under the order; thirdly, that there 
is nothing jn the Bankers’ Books Evidence 
Act inconsistent with such a right; and, 
fourthly, that even if the Magistrate's 
order did not involve the granting of a 
right to inspect the documents, nevertheless 
on the merits such right should be given 
since inspeciion is necessary to enable the 
complainant to present his case properly, 
With all deference to the learned Judges 
who were parties to that decision, it seems 
to methat none of those propositions can 
be supported. For reasons which I will 
give in a moment, I am of opinion that 
the case does nct really turn on s. 94, 
Criminal Procedure Code. But, as the 
matter was dealt with in some detail by 
Broomfield, J., I would say that, in my 
view, there isno justification whatever for 
the suggestion that when a Magistrate 
makes an order for production under s. 94, 
Criminal Procedure Code, which he can 
do whenever he thinks such an order 
necessary or desirable for the purposes of 
the proceedings before him, he thereby 
commits himself to the proposition that 
inspection of all the documents, production 
of which is ordered, must necessarily follow. 
The cases on which Broomfield, J. relied 
for that proposition, viz. Mahomed J aikariah 
& Co, v. Ahmed Mahomed (|), and In re 
Lakhmidas (2), do uot, in my opinion, go 
nearly as far as that. Certainly the Bombay 
ease does not. I think all thal those cases 
decide is that the power to order production 
under s. 94 involves a power in the Court 
to grant inspection of the books after the 


(1) 15 © 109, 
(2) 5 Bom, LR 980. 
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order to produce has been complied with. 
But it would be very inconvenient if the 
Magistrate could not order production of 
books until he hed arrived at a point in 
the case at which he was in a position to 
consider whether a right of inspection 
should be granted or not. Usually inspec- 
tion should only be given of particular 
documents shown to be relevant, and not 
of documents in bulk. In point of fact, 
in this case I do not think that any order 
for production was ever made against the 
Bank. When the Magistrate wrote the 
word ‘Comply’ cn the application for an 
order for production, that seems to have 
been a direction to the office which was 
followed by a mere letter of request to 
the Bank, and the suggestion that the 
Magis:rale in writing the word ‘Comply’ 
on the applization intended to commit 
himself to the view that the whole of this 
lorry load of books, production cf which 
he was requesting, could properly be 
inspected by the applicant, and the further 
sugggestion that the Bank, in complying 
with the letter of request without raising 
any question as to their obligation to do 
so, thereby precluded themselves from 
subsequently objecting to inspection, seem 
to me wholly untenable. 


As I have said, however, I think that 
really the case does notarise under s. 4, 
Criminal Procedure Code. It seems to me 
to arise under the Bankers’ Books Evi- 
dence Act. That is aspecial Act dealing 
with the subject-matter of bankers’ books, 
and being a special Act, the provisions 
of the Oriminal Procedure Code do not 
in any way conflict: sees. 1 (2), s. 4, 
Bankers’ Books Evidence Act, deals with 
the mode of proof of entries in bankers’ 
books, and s. 5 deals with the obligation 
of the bank to produce their books, and 
directs that in any legal proceedings to 
which a bank is not a party, no officer of a 
bank shall be compelled to produce any 
banker’s book, the contents of which can 
be proved under this Act, that is, by 
certified copies, unless by order of the 
Court or a Judge made for a special cause. 
It is apparent that in this case no order 
was ever made by the Magistrate for a 
special cause under that section. But we 
are not really concerned with orders 
for production, but with an order for 
inspection, and that matter is deait with 
ins. 6 of the Act. That section provides: 

“On the application of any party to a legal 


proceeding, the Court or a Judge may order that 
such party be at liberty to inspect and take copies 
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of any entriés in banker’s book for any of the 
purposes of such proceeding; 
and sub-s. (3) directs that: 

“The bank may at any time befcre the time limit- 
ed for obedience to any such order as aforesaid 
either offer to produce their books at the trial or 
give notice of their intention to show cause against 
such order, and thereupon the same shall not be 
enforced without furtber order.” 


So that the Bank have a statutory right 
to object to any order directing inspec- 
tion to be givenof their bcoks. The Bank, 
as I have pointed out did successfully 
oppose the applications of the complainant 
both of September 2, andof October 2, 1936, 
asking that they should be required to 
give inspection, and in my opinion, this 
' Court in setting aside the order of Decem- 
ber 22,made on the application of Octo- 
ber 2, without hearing the Bank, in effect 
disregarded the Bank's statutory right. 
No doubt that order purported to be made 
under s. 94, Criminal Procedure Code, but 
for the reasons J have given, I think that 
in law it myst be taken te have been 
made unders. 6, Bankers’ Books Evidence 
Act, since in my opinion that is the only 
Act under which the Court can deal with 
the right to inspect a banker's book. 
Even had the order been made under s. 94, 
Criminal Procedure Code, I think that it 
would have been contrary tothe ordinary 
practice of this Court, and indeed to prin- 
ciples of natural justice, to have set aside an 
order which had been made at the instance 
of the Bank without giving the Bank an 
opportunity of being heard. However, if 
the order was made under the Bankers’ 
Books Evidence Act, the bank had asta- 
tutory right to be heard. In my opinion, 
therefore, the order of this Court must 
be held not to be binding upon the bank, 
and it follows, therefore that the order of 
the learned Magistrate made on May 15, 
must be set aside, unless we come tothe 
conclusion, after hearing the bank, that 
on the merits, inspection of these documents 
ought to be given to the complainant. 


On that question Broomfield, J., took the 
view that the complainant alleges that 
specific items in the balance-sheet of the 
Bank for ‘the year 1925 were false and 
fraudulent, that many of the books of the 
Bank, though, I imagine, certainly not all 
those included in the list X to X/23, must 
have been before the auditors when they 
certified the balance-sheet as correct, and 
that the complainant cannot properly pre- 
sent his complaint without inspecting the 
books of the Bank. The proposition really 
comes to this, that if a complainant makes 
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a charge sufficiently specific against his 
opponent, then he is entitled to inspeat 
all his opponent's books and the books 
of a third party, which would be rele- 
vant, assuming the charge to be well- 
founded. Olearly if the charge is not 
well-founded, no books can be relevant to 
support it. It is contended by the com- 
plainant that that proposition of Broom- 
field, J. is correct, that he has made a 
complaint on oath, and that the Court 
must assume in thefirst instance that the 
complaint is well-founded, and that unless 
he is allowed to inspect the bonks of the 
Bank his prosecution will be stifled. In 
my opinion, however, the proposition laid 
down by Broomfield, J. i3 much too wide, 
There is no doubt truth in the contention 
that if may be difficult, or even impossi- 
ble for the complainant to prove his case 
without inspection of the Bank's books, 
but the Court has to have regard to 
other aspects of the matter. The Legis- 
lature has endowed the Courts with wide 
powers of ordering production of docu- 
ments necessary for the determination of 
matters before the Court, and for direct- 
ing inspection of those documents; but 
it must always be borne in mind that 
an order directing a persun to produce or 
give inspection of his bocks in a dispute 
to which he is not a party involves a serious 
inroad upon his normal rights as a citizen, 
and the Courts have always set their 
faces against giving anything in the nature 
of a roving or fishing commission to ins- 
pect documents. The Court does not allow 
a man to say: “I make such and such 
a charge against my opponent, and now 
if you will let me lcok into his books I 
will see whether I can find some evidence 
to support it.” If the Courts were to 
make crders for inspection of books merely 
on an allegation that certain facts are 
true, the practice would be open to very 
serious abuse, and the Court might easily 
become something of a menace to a mer- 
cantile community. It would be open to 
an unscrupulous person to make a false 
charge, pcssibly against a business rival, 
and then get inspection of that business 
rivals books. In saying that I am not 
suggesting that the complainant in this 
case is making a false charge. I am not 
at present in a position to express any 
opinion upon that, but in framing rules 
for its own guidance, the Court cannot 
ignore the fact that a good many unseru- 
pulous people exist, and that false com- 
plaints are not uncommon, notwithstand- 
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Ing the penalty which may be invoked 
against a man who presentis a false com- 
Plaint, under s. 211, Indian Penal Code. 
n my opinion, itis not the practice of 
this Court to allow inpection of banker's 
ooks under the Bankers’ Books Evidence 
Act unless a prima facie case is made 
out for thinking that there is some matter 
on which the books of the Bank are 
bound to be relevant. The complainant 
here has given evidence. He has not yet 
been cross-examined, and as far as I can 
See, he has produced no evidence beyond 
his own assertion that these items in the 
balance-sheet which -he challenges are 
false. He gives in the case of bad debts 
specific figures. He says that bad debts 
which have been included ab a sum of 
rupees five lakhs, ought to have been 
included at a figure of Rs. 28 lakhs odd. 
He. gives the actual amount in rupees, 
annas and pies, but he gives no evidence 
whatever to show how he arrives at that 
figure, and why he suggests that the 
figure in the balance-sheet is wrong. That 
_ being so, in my opinion, he has not at 
the present moment made out any case 
for inspecting the books of the Bank. 

In my opinion we must set aside the 
order of the learned Magistrate made on 
May 15, 1937, and direct tbat, notwith- 
standing the order of this Court dated 
April 14, 1837, which was made in the 
absence cf the Central Bank, the Bank is 
not bound to give inspection of all the 
documents, X to X/23, but if the complain- 
ant makes out a prima facie case for 
supposing that any particular item in the 
balance-sheet which is challenged is false, 
and that any particular document or docu- 
ments will be relevant to support that 
charge, then the Magistrate can give ins- 
pection of any such document after hear- 
ing what the Bank may have to say under 
s. 6, Bankers’ Books Evidence Act, and, 
if necessary, after allowing cross-exami- 
nation of the complainant by the accused. 

Rangnekar, J.—I agree and have noth- 
ing to add. 

Norman, J.—I egree and have nothing 
to add. 

D, Order set aside. 
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NIHALCHAND MEWARAM AND ANOTHER 
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VETSUS 
Mir JAN MAHOMED KHAN— 
RESPONDENT 

Minor—Contract—Transaction entered on his behalf 
— Minor carrying out transaction on attaining majo- 
rity— Whether can sue on it to enforce it. 

A contract by a minor is void and not voidable, 
nevertheless if is quite competent for a person 
emerging from a state of disability to takeup and 
carry on a transaction commenced while ha remain- 
ed under disability in such a way as to bind him- 
Self as to the whole and it is competent for him to 
sue to enforce the transaction thus carried on by him 
on his attaining majority. Gregson v. Udoy Aditya 
Deb (1) and R. C. Roy v, Thakur Ram Jiwansing 
(2), relied on. 


F. U. A. against the judgment and decree 
of the First Class Sub-Judge, Hyderabad, 
dated August 24, 1931. 

Mr. Dipchand Chandumal. for the Appel- 
lants. . 

Mr. Vishindas Kalachand, for the Res- 
pondent. 


Davis, J. C.—This is an appeal against 
the judgment and decree of the First Class 
Sub-Judge of Hyderabad, dated August 24, 
1931, in Suit No. 112 of 1928 and it was 
heard by a Bench of this Court after 
a great delay on October 12, 1936, and 
then unfortunately the learned Judges of 
the Court were not able to dispose of it 
because they thought that it was necessary 
that further evidence should be on the 
record and the casa was remanded for 
further evidence. Tne remand has been 
entirely fruitless and the appeal comes 
before us again to-day on May 13, 1937, 
with no further evidence recorded. The 
suit was a suit brought by the plaintiff to 
enforce a registered lease dated April 30, 
1924, for five years. The suit itself was 
for the recovery of lease money for two 
years: 1926-27 and 1927-28, namely 
Rs. 12,000 lease money and Rs. 917-9-0 
interest thereon. But against this, receipt 
of rice worth Rs. 192-146 was acknow- 
ledged: hence the suit was for the recovery 
of Rs. 12,724-10-6 in all. Defendant No. l 
has admitted that he had enjoyed the lease 
of the plaintiffs lands under the registered 
lease-deed for a period of five years, but 
he has coniended that at the time of the 
lease the plaintitd was a minor under the 
protection of tue Court of Wards and 
the plaintif could not, therefore, enforce the 
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agreement on the principle of mutuality or 
rather the lack of it. It was, therefore, 
contended that he was not competent to 
bring the suit and the suit should be dis- 
missed. An oral agreement whereby the 
plaintiff agreed to accept less lease money 
than that stipulated in the lease deed was 
also pleaded and an ora] settlement was 
+ also pleaded, the purport of which was 
“ that on the pretext of an increase in 
Hakabo, the defendant lessee was relieved 
of all liability under the lease. It was 
because the parties were agriculturists that 
the suit was remanded for further evidence 
on the questions of the variation of the 
written agreement by an oral agreement 
and of an oral settlement, with the result 
to which we have already referred. 

Now, the learned Judge in the trial 
Court raised seven issues in all. But he 
said that the only real issue in the dispute 
was. Issue No. 2, that is, whether the 
plaintiff could maintain the present suit and 
enforce the terms of the agreement and 
whether defendant No. 1 was estopped from 
raising a plea tothe contrary. The learned 
Judge did not bring out the facts clearly 
in his judgment and possibly they were 
not placed clearly before him. But it is 
argued by the appellant before us that this 
estate was brought under the management 
of the Court of Wards on March 20, 1924; 
that the lease was entered into by the uncle 
of the plaintiff, who was a minor, after 
March 20, that is on April 30; and this 
being so the contract was not lawfully 
entered into. Therefore it was open to the 
lessee to enjoy possession of the land and 
to take its produce under the lease and 
yet refuse to pay the stipulated rent on the 
ground that his lessor was not competent 
to enter into this particular agreement. 

We should say that in equity, if not in 
law, the lessee was clearly bound to pay 
the stipulated rent. But it was argued 
before us that he was bound only to 
restore such benefits as had accrued to him 
under the lease; and thatthe real reason 
he had refused to pay the rent was that 
‘ho profit had accrued to him: only a loss. 
When we asked the learned Advocate 
whether there was evidence upon the 
record to support this argument, he said 
there was none and that for this purpose 
the case would have to be remanded. 
There is no reason whatever to suppose 
that the second remand would not be quite 
as fruitless at the first; but we think there 
18 authority to support the riglit of the 
plaintiff to bring the suit. The learned 
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Advocate for the plaintiff-respondent pointed 
out to us that the estate never really 
passed under the management of the Court 
of Wards because the Government Resolu- 
tion of March 20, was followed by another 
Government Resolution of June 24, in 
which the Commissioner in Sind cancelled 
his order of March 20 on the ground that 
one of the minors Mir Jan Mahomed 
Khan, the plaintiff in the suit, would be- 
come of age within a couple of months 
and therefore the estate should not be 
brought under the superintendence of the 
Court of Wards. 

It would appear from the evidence of a 
clerk from the Manager's Office that the 


‘Court of Wards never really took posses- 


sion of this estate. It would, therefore, 
obviously be contrary to justice to hold 
that under these circumstances the lease 
should not be binding on the lessee: and 
even if it should be held that the lease was 
not binding for the first year when the 
plaintiff was à minor and his uncle Mir 
Haji Behram Khan was not his guardian 
appointed by the Court, it would not 
appear to us that this argument could 
stand in respect of the subsequent four 
years when the plaintiff had attained 
majority. But while there is authority 
for the argument that a contract by a 
minor is void and not voidable neverthe- 
less the Privy Council has held that itis 
quite competent for a person emerging 
from astate of disability to take up and 
carry on a transaction commenced while 
he remained under disability in such a way 
as to bind himself as to the whole. see 
Gregson v. Udoy Aditya Deb (1) and R. 
C. Roy v. Thakur Ram Jiwansing (2). 
When the plaintiff brought the suit he was 
a major; after he had emerged from the 
state of disability he carried on the transac- 
tion commenced by him while he was ina 
state of disability; and he wus, therefore, 
competent to bring the suit. Therefore, 
not only is equity on his side but the law 
too. Once this plea of tmcompetency is 
disposed of, no other defence remains, for 
itis admitted that the sum which isto be 
found due is the sameas is awarded under 
the decree, namely, Rs. 11,807-1-6 with 
interest at 6 per cent. from the date of suit 
till realization and costs against both the 
defendants. We, therefore, dismiss this 
appeal with costs. Order accordingly. 
D. Appeal dismissed. 


(1)17 O 223; 16 I A 221; 5 Sar, 416 (P 0). 
(2) 33 0 363; 10 C W N 149, 
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MADRAS HIGH COURT” - 
Second Civil Appeal No. 162 of 1932 
May 4, 1936 
VENKATARAMANA RAO, J. 
ANNAMALAI PATHAR— APPELLANT 
versus 
Sri-la-sri VYTHILINGA PANDARA SAN- 
NADHI AVERGAL AND anotHER— 


RESPONDENTS. 

Madras land tenwres—Kasavargam 
Incidents of-—-Alienation by tenant-—Effect of-— 
Landlord's suit for possession—Limitation—Time, 
when begins to run—Limitation Act (IX of 1908), 
Sch. I, Arts. 143, 1389~Applicability—Waiver of 
. forfeiture by landlord—Effect. 
~ Incidents of Kasavargam tenancy stated. 

The Kasavargamdar isnot entitled to alienate the 
land by sale or mortgage but the tenancy passes by 
inheritance to his heirs subject to the same condi- 
tions of tenure and on alienation the landlord is 
entitled to evict the alienee without any notice to 
quit. The effect of the alienation, therefore, by the 
Kasavargamdar is tocause a forfeiture of the ten- 
ancy and the alienee does not acquire the status of 
a tenant unless and until heis recognized as such 
by the landlord. Thus the landlord has got aright 
to recover possession the moment the forfeiture is 
incurred. In such circumstances, Art. 143, Limita- 
tion Act, applies. Until there is a positive act 
affirming the tenancy and thereby waiving the for- 
feiture, the right to sue for possession by reason of 
the incurring of the forfeiture will continue to sub- 
sist in the landlord and if he does not avail him- 
self of it his right will be barred. But if he does 
any act indicating his election to waive the forfei- 
ture, his right of action is barred and must wait 
until forfeiture is again incurred or the lease is 
determined otherwise. 

(Case-law discussed. | 

Both Arts. 139 and 143, apply tothe case of land- 
lord and tenant though their operation is different. 
If it is necessary that forfeiture should be followed 
by an overt act determining the lease before the 
landlord can sue for possession, the forfeiture and 
the overt act determine the lease and Art. 139, 
Limitation Act, would apply and the landlord will 
have 12 years to recover possession fromthe time 
when the lease is determined by the overtact. But 
where forfeiture itself gives rise to an action for 
possession at once, Art. 143, would apply. If a 
period of 12 years is allowed to elapse from the 
time the right to sue for possession has accrued, 
the tenant acquires title to hold the land absolute- 
ly by the operation of s. 28, Limitation Act, But 
if the landlord waives the forfeiture, he can wait 
until the termination of the lease in cases where 
the lease is terminable otherwise and take advant- 
age of Art. 139. It is wrong to view the question 
as one of adverse possession. [p. 693, col. 2.] 

S. C. A. against a decree of the District 
Court, East Tanjore, in A. 5. No. 10 of 1930. 
Mr. K. Rajah Ayyar, for the Appellant. 

Mr. K. Narasimha Ayyangar, for the 
Respondents. 


Judgment.—This is a suit for recovery 
of possession of the suit site and the value 
of trees alleged to have been cut and re- 
moved by the servants of defendant No. 1. 
The suit property is Town.Survey No. 726 


tenancy-— 
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in Mayavaram town and forms part of the 
village Abisheka Kattalai which belongs to 
the temple of Sri Mayuranathaswami where- 
of defendant No. 1 is the trustee, defen- 
dant No. 2, being alleged to be a lessee 
under him. The Pymash numbers of the 
said site are 1234 and 1235. The entry re- 
lating to No. 1235 in the Pymash account 
shows thata portion thereof was in the 
occupation of one Samu Mudali who was 
described as Kasavargam Samu Mudali. 
The Jearned District Munsif inferred from 
this thatin 1829 Samu Mudali was occu- 
pying a portion of Pymash No. 1235, as a 
Kasavargam tenant ofthe temple and the 
learned District Judge also concurs’ with 
the Distrist Munsif. But in or about 1837 
Samu Mudali purported to sell half of both 
Pymash Nos. 1234 and 1225 as absolute 
owner by a deed of sale dated December 
25, 1837, to one Somu Mudali. The sale 
deed recites that Somu Mudali was already 
in possession of a half ofthe said survey 
numbers by virtue of a gift and the remain- 
ing half was being sold to him. Thus by 
1837 Somu became the absolute owner of 
both survey numbers and was in posses- 
sion and enjoyment thereof. In the sale 
deed there is no reference to the said lands 
or any portion thereof being held on 
Kasavargam tenure. From the date of sale 
the said property appears to have con- 
tinued inthe family of Somu Mudali till 
about 1884 when there was a sale of the 
said property in favour of the plaintiff's 
father by one Parvathi Anni, widow ofone 
Rangaswami Mudali, brother of Somu Mu- 
dali. It appears that during the lifetime 
of Somu Mudali he effected two mortgages 
once .in 1880 and again in 1882. It was 
to discharge the mortgage of 1882 that 
Parvathi Annisold the said property. After 
the death of the plaintiff's father at a family 
partition in 1900 the suit property fell to the 
share of the plaintiff. The case of the 
plaintiff is that upto 1927 it was in his 
enjoyment when defendant No. 1's servant 
unlawfully trespassed upon the land 
and dispossessed him. He traces his title 
and ownership to the suit property from 
Somu Mudali. Defendant No. 1, trustee 
pleaded that the suit property belonged to 
the temple and continued to belong to it, 
that Samu Mudali was in occupation ofa 


portion thereof, 

“in consideration of his doing service to the temple 
on festival occasions and also in consideration of his 
giving cocoanuts to the temple from the trees stand- 
ing thereon on festival and other occasions, 4. e. as & 
Kasavargam tenant,” 


that Somu Mudali was similarly in occu- 
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pation doing the same service but after 
his death the properties came into the 
possession of the temple and continued ta 

Ə in its posssssion. He denied that the 
plaintiff or his father was in possession and 
also the trespass alleged. It will thus be 
Seen that on the pleadings the title assert- 
ed on either side was one of absolute 
ownership. The written statement clearly 
indicates that after Samu Mudali’s death 
the Kasavargam tenancy came to an end 
and the property was not in the possession 
of anybody on Kasavargam tenure. The 
issues do not raise any question of tenure. 
Issues Nos.1, 2 and 5 raise the question of 
the plaintiff's title as alleged in the plaint 
and his pogsession within 12 years before 
sult and also acquisition of title by pres- 
cription by the plaintiff. If at all the 
question of Kasavargam tenancy may be 
Said to be involved in the issue relating to 
prescription. The learned District Munsif 
on a review of the entire evidence, in a 
carefully considered judgment found that 
after the sitehad passed into Somu’s posses- 
Sion, none had been doing any service to 
the temple, that he, his brother and his 
brothers widow were enjoying it as their 
absolute property, that after its sale tothe 
Plaintiff's father in 1884, he was enjoying 
it as his private property and that after his 
death, the plaintiff's family was enjoying 
lt as such, that the temple was never in 
Possession of the property within 12 years 

efore suit and he acquired title thereto 
by adverse possession. 

The learned District Munsif in discussing 
the question of adverse possession observes 
though from Ex. IV-b Samu Mudali appear- 
ed to bea Kasavargam tenant in regard 
to a portion of Pymash No. 1235, till from 
the fact of his dealing with both the 
Pymash numbers it could fairly be presumed 
that he occupied the entire suit property 
as a tenant, but the tenancy became 
forfeited on alienation, that Somu was not 
Im possession as a tenant and even assum- 
ing that Somu and his brother Rangaswami 
were Kasavargam tenants and after 
Rangaswami'’s death the property was 
inherited by his widow as such a tenant, 
the tenancy must have been determined on 
the alienation of the suit land by Ranga- 
swami’s widow, Parvathi Anni, to the 
plaintiff's father and that to the knowledge 
of the temple authorities the site was enjoyed 
by persons who were not Kasavargam 
tenants. He accordingly held that if the 
tenancy is deemed to be determined by the 
alienation, the temple's right was lost 
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uader. Art. 139, Limitation Act, and in 
any event it must be held to be barred by 
Art. 143 and the tenant must be deemed 
to have acquired indefeasible right to thë 
property. The learned District Judge con- 
curred in every one of the conclusions of 
the learned District Munsifsave on the 
question of adverse possession. He said: 

“As the learned District Munsif says the pre- 
sumption is that he (Samu) came into possession 
of it as a tenant; and I think it may also be 
fairly presumed that his tenancy of the whole or 
the two numbers was the same as the tenancy 
he undoubtedly had of a portion of 1235, 
i. e, a Kasavargam tenancy. The argument which 
was addressed to me for the temple on the 
question of adverse possession went on the assump- 
tion that Samu Mudali was a Kasavargam tenant of 
the whole of the land now in suit.” 

But he held that the tenancy was not 
forfeited on alienation and that the temple 
could have in 1927 called upon the repre- 
sentatives of the original tenant to render 
the Kasavargam service for 1917 and on 
their refusal could have sued to eject them. 
He was also of opinion that though the 
agents of defendant No.1 might have know- 
ledge thatthe land was being in posses- 
sion of the plaintiff's father, there was no 
grounds for presuming that the trustees 
must ‘have realized that the plaintiff and 
his father were claiming to hold adversely 
to the temple. He finally came to the 
conclusion that the plaintiff has not ac- 
quired title by prescription and dismissed 
the suit. Mr. Rajah Ayyar on behalf of the 
plaintiff contends that on the concurrent 
findings of both the lower Courts, the 
alienation of the suit property having 
taken place in 1836, the tenancy, such as 
it was, must be deemed to havecome to 
an end and the right to possession of the 
temple became barred by Art. 143 and 
the plaintiff and his predecessor-in-title 
have acquired title by prescription. 

It seems to me that the inference of 
both the lower Courts that Samu Mudali 
was in occupation of both the Pymash 
numbers as a Kasavargem tenant is not 
correct. In the first place from the mere 
description of Samu Mudali as a Kasa- 
vargam Samu Mudali in lis. IV-b, it is 
not safe to infer that Samu Mudali was 
occupying the particular plot as a Kasa- 
vargam, tenant under the temple. From 
the treatment of the entire property as 
the absolute property by Samu Mudali so 
early as 1837, the’ presumption would 
seem to be that the entire properly was 
not held on a Kasavargam tenure. Assum- 
ing that Samu Mudali held the entire plot 
a8 a Kasavargam tenant on the date of 
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alienation in favour of Somu, did Somu 
after alienation hold ihe same as a tenant ? 
That the property came into the p^sses- 
sion of Somu is admitted in the written 
statement. To say the least, the plea of 
Pendarasannadhi in this behalf is disin- 
genuous. There is, in my opinicn, a dis- 
tinct admission of the alienation in favour 
of Somu, but to get over the effect of alie- 
nation, service to the temple was alleged 
but both the Courts have found that the 
said allegation was false, and that neither 
he nor his members of the family did any 
such service. Thus if to the knowledge of 
the temple possession came into the hands 
of the alienee of Samu and he and his suc- 
cessors were not doing any service to the 
temple, but on the other hand they were 
dealing with the property as their own, 
‘would it not be legitimate to presume that 
even assuming in its inception Samu came 
to be in possession as a Kasavargam tenant 
of a portion of Pymash No. 1235, by the date 
of the alienation by Samu to Somu, the 
. entire property was not the subject of any 
tenure and Samu came to own the pro- 
perty was absolute owner and there was a 
grant in favour of Samu by the témple. 
There ig nothing to prevent such a pre- 
sumption being made because the property 
belonged to the temple: vide Magniram 
Sitaram v. Kasturbhai Manibhai (1) at 
pp. 487 and 488.* 

Assuming the entire property down to 
the date of alienation in the hands of 
Somu was held by him as a Kasavargam 
tenant, the question is, what is the effect 
of an alienation by him as a Kasavargam 
tenant or even assaming Somu was such a 
tenant, what is the effect of an alienation 
by his successors. The incidents of a 
Kasavargam tenancy in districts in which 
it prevails and especially in the Tanjore Dis- 
trict with which this second appeal is con- 
cerned, so far as they have been ascer- 
tained by judicial decisions may be thus 
stated; (1) The Kasavargamdar has no 
proprietary interest in the land which he 
oceupies; (2) he is the proprietor of the 
superstructure, if any, he built thereon and 
is entitled to compensation for the value 
of the superstructure on eviction (3) he 
and his heirs are entitled to occupy the 
land so long as he or they perform the 
service and are willing to doso, Natharsa 

(1) 46B 481; 66 Ind. Caz. 162; AIR 1922 P C 
163; 491 A 54; 26 OW N 473; 42M LJ 501;30 M 


L T 268; 20 ALJ 373; 350 LJ 421; 24 Bom. u 
R 584; (1922) M W N 319 (P 0). i 
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Rowther v. Amirtham (2) (4) mere cessaticn 
of service does not put an end to tenancy. 
He fcrfeits his right to occupy the land 
only if he refuses to perform sevice: 
vide Saminatha Iyer v. Marimuthu, 14 Ind. 
Cas. 689 (3). Therefore there must be 
refusal by tke tenant before the landlord 
is entitled to evict him; (5) the Kasavar- 
gamdar is not entitled to alienate the land 
by sale or mortgage but the tenancy 
passes by inheritance to his heirs subject 
to the same conditions of tenure Natharsa 
Rowther v. Amirthan (2) (6) on alienation 
the landlord is entitled to evictthe alienee 
without any notice to quit; vide Subbaraya 
v. Nataraja (4). 

The effect of the alienation therefore by 
the Kasavargamdar is to cause a forfeiture 
of the tenancy and the alienee does not 
acquire the status of a tenant unless and 
until he is recognized as such by the 
landlord. Thus the landicrd has got a 
right to recover possession the moment 
the forfeiture is incurred. There is 
authority for the position that in such 
circumstances Art. 1438, Limitation Act, 
may be applied. In: Ayyaswami Pathar 
v. Manavikrama Zamorin Rajah Avergal 
(b), the learned Chief Justice and Cornish, J. 
dealt with case of a customary tenure 
in Malabar. His Lordship the Chief 
Justice in the course of the judgment 
observed thus : 

“The Subordinate Judge found that, as the 
tenure was determined by forfeiture, the plaintiff, 
the respondent here, was entitled to resume the 
the question of 
limitation he held that ag the alienation took place 
in 1900 the forfeiture was incurred then and as 
the suit was instituted more than 12 years after 
that, it was clearly barred by Art. 143, Limitation 
AO birrin His plaint is quite clear and the claim 
is based upon a forfeiture by reason of alienation 
and nothing else. In this Jourt we intend to 
confine ourselves to that claim. The article ap- 
plicable is clearly Art. l43 and limitation com- 
menced to runfrom the date of alienation. In m 


view, the respondent's claim in the Court below 
was clearly barred. 


This is also the view taken in two 
earlier cases, Madavan v. Athi Nangiyar 
(6) and Zamorin Rajah of Calicut v. 
Unikat Karnavan Samu Nair (7). But 
it is contended by Mr. K. 8. Krishnaswami 
Iyengar that the said decisions are wrong, 
that Art, 143 would not apply to the case 


(2) 22 M LJ 1; 12 Ind. Cas, 414; 10 M L T 341. 

(3) 14 Ind. Cas. 689. 

(4) 14 M 98. 

(5) 58 M L J 89; 124 Ind. Cas. 273; AI R 1930 
Mad, 430; 30 L W 960; Ind. Rul, (1930) Mad. 657. 

(6) 15 M 123; 2 M LJ 81. 

(7) 38 ML J 275: 55 Ind. Cas. 380; AIR 1999 
Mad. 290; 27M I T 111; 15 L W 164, 
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of a landlord and tenant but Art. 139 
would; that for the application of Art. 143 
mere forfeiture will not do but it should 
ave been perfected by an overt act and 
that as there was no determination of the 
tenancy by an overt act following the 
alleged forfeiture the plaintiff or his 
Predecessor-in-title has not acquired any 
title to ths property by lapse of time. 
In my opinion this contention is untenable. 
The effect of a forfeiture by reason of 
the breach of the conditious in a lease 
is thus stated by Redman on Landlord 
and Tenant at pp. 579 and 580: 

An act or. default whether in terms defeating 
the estate or giving a right of re-entry does not 
absolutely determine the lease but makesit void- 
able at the election of thelandlord alone and not 
of the tenant who may not take advantage of his 
own wrong. Andthe landlord must by some un- 
equivocal act evince his intention to avoid it, such 
as commencing proceedings in ejectment.” 

_ Thus it will be seen that no overt act, 
% €, DO act or intimation of election on 
the part of the plaintiff to avoid the lease 
18 necessary before bringing an action of 
ejectment, the action itself being treated 
as manifestation of an election to avoid the 
lease. But under s. Ill, Transfer of 
Property Act, there must be an overt act 
Signifying the landlord’s intention to deter- 
mine the lease and the suit is liable to 
‘be dismissed in tae absence of proof of 
such an act. But Courts in India have 
applied the English rule to cases of ten- 
ancies before the Transfer of Property 
Act or to cases which are not governed 
by it. The effect of forfeiture -in Indian 
Law is accuralely summed up by Sadasiva 

iyar, J. in Korapalu Narayana (8) at 
p 448*; ; 

“The provision ins, 111, Transfer of Property Act, 
(about a further act being necessary besides the 
breach of the covenant in the forfeiture clause be- 
fore a suit could be brought) was probablya relic 
brought over into that Indian statute from the anti- 
quated technicality of the old English Common 
Law which required the formality of re-entry by 
the lessor of the leased lands before the lease could 
he determined for breach of covenant; but this 
formality is unnecessary inthe case of leases not 
governed by the Transfer of Property Act. As 
said in Padmanabhaya v. Ranga 19), the forfeiture 
18 Complete when the breach of the condition or the 
denial ofthe title occurs, But as it is left to the 
lessor’s option to take advantage of it or not, the 
election was not a condition precedent to the right 
of action, but the institution of the action was 
simply a mode of manifesting the election.” 


I would put it even more strongly by 


(8) 38 M 445; 20 Ind. Ons. 930: AIR 1915 d 
813; 25 M L J 315; (1913) M W N 655. SA 
(9) 34 M 161; 6 Ind. Oas, 447: 20 M LJ 930. 
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saying that, as the breach of the condition 
gives rise to a cause of action at once, 
there is strictly no question of election 
between two different rights, but there is 
only an election whether the lessor is to 
retain the right created or to give up the 
right. Thus the legal position is this. 
In a case whichis not governed by s. lll, 
Transfer of Property Act a forfeiture though 
it does not determine the lease ipso facto, 
gives an immediate right to sue for pos- 
session. No doubt it is open to the land- 
lord until the institution of the suit to 
waive the forfeiture if he does not in the 
meantime express any intention to claim it. 
The reason of the rule is, the happening of 
the cause of forfeiture only renders the lease 
void as to the lessee. lt may be affirmed 
by the lessor; then the rights and obliga- 
tions of both parties will continue with- 
out regard to the forfeiture, but until 
there is a positive act affirming the 
tenancy and thereby waiving the for- 
feiture, the right to sue for possession by 
reason of the incurring of the forfeiture 
will continue to subsist in the landlord and 
if he does not avail himself of it, his right 
will be barred. Bat if he does any act 
indicating his election to waive the for- 
feiture, his right of actionis barred and 


he must wait until forfeiture is again 
incurred or the lease is determined 
other wise. 


If these principles of substantive law 
are borne in mind, it will be seen that 
both Arts. 139 and 143 apply to the case 
of landlord and tenant though their ops- 
ration is different. If it is necessary that 
forfeiture should be followed by an overt 
act determining the lease before the land- 
lord can sue for possession, the forfeiture 
and the overt act determine the lease and 
Art. 139, Limitation Act, would apply and 
the landlord will have 12 years to recover 
possession from the time when tne lease 1s 
determined by the overt act. But where 
forfeiture itself gives rise to an action for 
possession at once, Art. 143 would apply. 
If a period of 12 years is allowed to 
elapse from the time the right to sue for 
possession has accrued, the tenant acquires 
title to hold the land absolutely by the 
opertion of s. 28, Limitation Act. But if 
the landlord waives the forfeiture, he can 
wait until the termination of the lease in 
cases where the lease is terminabie other- 
wise and take advantage of Art. 139. It 
is wrong to view the question as one of 
adverse possession. Article 143, Limitation 
Act, is based on ss. 2and3 (1833,3& 4 
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Will. IV, Chap. XXVII) and the relevant 


provisions run thus: 

“2. No person shall make any entry or distress 
or bring an action to recover any land or rent, 
buf within twenty years next after the time at 
which the right to make such entry or distress or 
to bring such action shall have first accrued to some 
person through whom he claims; or if such right 
shall not have accrued to any person through whom 
he claims, then within 20 years next after the time 
at which the right to make such entry or distress 
or to bring such action shall have first accrued to 
the person making or bringing the same. 

3.... And when the person claiming such land 
or rent, or the person through whom he claims, 
shall have become entitled by reason of any for- 
feiture or breach of condition, then such right 
shall 'be deemed to have first accrued when such 
forfeiture was incurred or such condition was 
broken.” 

On a construction of this statute it has 
been held that where an estate is liable to 
be determined by forfeiture, time prima 
facie runs from the date of forfeiture but 
under s. 4 of the said statute (a provision 
corresponding to which isnot found in the 
Limitation Act) if advantage is not taken 
of the forfeiture it does not run till the 
estate falls into possession. In Governors 
of Magdalen Hospital v. Knotts (10), a 
question arose as to when the right to sue 
for pessession accrued toa landlord under 
the said statute to recover possession of 
property let under 2 voidable lease. 
Theisiger, L. J. discussed the effect of the 
said provisions Nos. 2 and 3 and observed 
thus: 

“Where a lease is made in breach of trast, the 
avoidance of such lease takes effect ab initio, and 
may render the lessee liable to account for back 
profits, while the lessee under a voidable lease has 
a lawful possession until the lease is actually 
avoided and is not liable in an action for mesne 
profits for anything prior to the avoidance. It 
may be said, therefore, that in the former case the 
possession is adverse throughout, while in the latter 
it only becomes adverse when the determination to 
put an end to if is communicated either by service 
of writ or otherwise. But the distinction referred 
to, although existing in point of fact, does not 
necessarily carry with it different legal consequences 
so far as the Statute of Limitation is concerned. 
That statute has got rid of the doctrine of adverse 
possession and renders immaterial the inquiry into 
the nature of the possession of the person 
against whom the claim to land or rent is made. 
The question under it, and upon which the case 
in Magdalen College v. Attorney-General (11) and the 
cases following it proceeded, is, whether 20 years 
have elapsed since the claimant's right of entry or 
action accrued . ...... A right to issue a writ of eject- 
ment to recover land held under a voidable lease, 
without proof of any prior act evidencing an elec- 
tion to avoid it is a rightto bring an action with- 
in the meaning of the second section of the statute 
in question.” ' 

(10) (1878)@ Oh. D 709;47 LJ Oh. 726; 38L T 
624; 20 W R 646. 

(11) (1857) 6 H L C189; 26 LJ Ch. 620;3 Jur. 
(N 8) 675. 
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See also Whitton v. Peacock (12), a case 
to which s. 4 of the Statute is not ap- 
plicable. And the effect of the statute has 
been held 

“to be to makea parliamentary conveyance of the 
land to the person in possession after that period 
of 20 years has elapsed: vide Doe D. Jukes v. 
Sumner (13), at p. 381%." 


No doubt in Governors of Magdalen 
Hospital v. Knotts (14), at p. 3361, the 
case in Governors of Magdalen Hospital 
v. Knotts (10) was affirmed on the ground 
that the lease was void differing from the 
Court of Appeal, but the observations of 
Theisiger, L. J. remain unaffected and they 
would directly apply to cases coming 
under Art. 143, Limitation Act. There- 
fore, the question under that Article 1s 
whether 12 years have elapsed from tae 
date of forfeiture and not whether the 
tenant was holding adversely. There can 
be no doubt in this case that under the 
incidents appertaining tothe Kasavargam 
tenure, the tenancy would determine on 
forfeiture ; even assuming it is not ipso 
facto determined by forfeiture, still the 
landlord had a right to sue for immediate 
pessession. Therefore, on the date of aliena- 
tion by Samu to Somu, forfeiture had 
been incurred and the temple had an 
immediate right to sue for possession and 
it cannot for a moment be doubted that the 
temple must have known. that the property 
was being -dealt with by Somu and his 
successors-in-title as absolute owners and 
the possession of Somu was admitted by 
the trustee himself as already stated by 
me; Art. 143 would, therefore, apply and 
the plaintiffs predecessors in title and, 
therefore, the plaintiff must be deemed to 
have acquired an indefeasible right to hold 
the land absolutely, and the defendants 
have noright to resist his claim. I would, 
therefore, reverse the decree of the learned 
District Judge and restore that of the 
learned District Munsif with costs through- 
out. Leave refused. 

AD. Decree reversed. 


(12) (1831) 3 M & K 925. 

(13) (1815) JAM & W 39;14 LJ Ex. 337;9 Jur, 
413; 153 E R 3£0. 

(14) (1879; 4 AC 321; 48 L J Ch. 579; 40 L T 466; 
27 W R 602. 
~~ *Page of (1845) 153 E. R.—[Ed.] 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 878 of 1935 
April 28, 1937 
IQBAL Auman, J. 
SECRETARY or STATE ror 
INDIA in OOUNCIL— APPELLANT 
VETSUS 
Musammat BASTI BEGAM— 

' RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXXII, 
rr. 10, 11, 0. XLI, r. 383—Suit informa pauperis— 
Suit decreed in part—Liability of defendant to pay 
court-fee on portion of claim decreed and liability of 
pauper to pay court-fee on portion dismissed—No 
appeal or cross-objection by plaintiff—High Court, 
if een grant relief. f 

If a pauper ina suit brought in forma pauperis 
succeeds only in part and the rest of the claim 18 
dismissed the court-fee payable on the plaint should 
be apportioned between the parties under the pro- 
visions of rr. 10 and 11 of O. XXXII, Civil Proce- 
dure Gode. In other words, the defendant must be 
ordered to pay court-fee on the portion of the claim 
decreed and the pauper must be made liable to pay 
court-fee on the portion of the claim dismissed. 
Ganga Dahal Rai v. Gaura (1), followed. 

The object of r.33 of O. XLI, Civil Procedure 
Code, is manifestly to enable the Court to do com- 
plete justice between the parties to the appeal. 
Where it is essential in order to grant relief to an 
appellant that some relief should at the same time 
be granted tothe respondent also, the Court may 
grant relief to the respondent although he has not 
assailed the decree appealed against either by means 
of an appeal or by a cross-objection, Rangam Lal 
v. Jhandu (3), followed, B, Iswarayya v. Swarnamis- 
warayya (2), relied on. 


S. O. A. from the decision of the Addi- 
tional Subordinate Judge, Aligarh, dated 
April 29, 1935. 


Mr. Muhammad Ismail 
Advocate), for the Appellant. 
Mr. M. L. Chaturvedi, for the Respondent. 


(Government 


Judgment.—This appeal arises out of 
a suit that was the outcome of a tragic 
event that took place in the railway 
station yard of Aligarh on April 6, 1932, 
because of the gross negligence of the 
servants of the defendant-appellant. There 
was a wooden foot bridge across the 
railway line close tothe railway station. 
One Nasar Ullah. who was the only son of 
Musammat Basti Begam plaintiff-respond- 
ent, was passing over the bridge when the 
gib of a crane crashed against the bridge 
with the result that the bridge fell down. 
Nasar Ullah received serious injuries as a 
result of which he died the same day, 
tiz, on April 6. The plaintiff-respondent 
is a pardanashin lady of about 60 years 
of age and was dependent for her mainten- 
ance on Nasar Ulleh who, according to 
the findings of the Oourts below, was 
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employed in some office on a monthly 
salary of Rs. 10-8. 

The plaintiff-respondent brought a suit 
in forma pauperis against the appellant 
for recovery of Rs. 5,000 as damages. 
The appellant did not challenge the right 
of the plaintiff to damages but maintain- 
ed that the damages claimed were exces- 
sive and thata sum of Rs. 500 was the 
appropriate amount to be awarded to the 
plaintiff on account of damages. 

The trial Court decreed the plaintiff's 
claim for a sum of Rs. 2,000 but direct- 
ed that the court-fee payable on the plaint 
should be deducted out ofthe amount dec- 
reed. That Court ordered the parties to 
receive and pay costs in proportion 
of their success and failure. 


The plaintiff was satisfied with the decree 
of the trial Court but the defendant 
took the matter in appeal to the lower 
Appellate Court. The appeal in that 
Court was valued at a sumof Rs. 1,500. 
In other words, the defendant admitted 
his liability to pay damages to the extent 
of Rs. 500 and assailed the rest of the 
decree of the trial Court. The learned 
Judge of the lower Appellate Court al- 
lowed the appeal in part and reduced 
the amount decreed to the plaintiff from 
Rs. 2,000 to Rs. 1,020. That Court further 
allowed the plaintiff proportionate costs 
of the trial Court, but directed the parties 
to bear their own costs of the appeal. 
As regards the court-fee payable on the 
plaint the lower Appellate Court modified 
the order of the trial Court by directing 
that “plaintiff will be liable to pay court- 
fee on Rs. 1,020 only. Defendant will pay 
the remaining cour\-fee.” 


The defendant has come up in second 
appeal to this Court. By the memorandum 
of appeal the entire decree passed by 
the lower Appellate Court is assailed, but 
the only point that has been argued before 
me relates to the direction given by the 
lower Appellate Court as regards tue pay- 
ment of court fee. It is argued that the 
order passed by the lower Appellate Court 
as regards the payment by the defendant 
of the court-fee on the amount of the 
claim dismissed was not in consonance 
with law, and that the plaintiff ought to 
have been ordered to pay the court-fee 
on the amount of the claim that was dismiss- 
ed by the trial Court. This contention of 
the learned Counsel for the appellant is 
supported by a decision of this Court in 
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Ganga Dahal Rai v. Gaura (1). It 
was held in that case that if a plaintiff 


in asuit brought in forma pauperis suc- 
ceeds only in part and the rest of the claim 
is dismissed the court-fee payable on the 
plaint should be apportioned between the 
parties under the provisions of rr. 10 and 
11 of O. XX XIII, Civil Procedure Code. 
In other words, the defendant must be 
ordered to pay court-fee on the portion 
of the claim decreed and the plaintiff 
must be made liable to pay court-fee on 
the portion ofthe claim dismissed. 

In view of the decision quoted above I 
must give effect to the contention of the 
learned Oounsel for the appellant and ac- 
ecrdingly I direct that the plaintiff do pay 
eourt-fee on the portion of the claim dis- 
missed and the defendant do pay court fee 
on the portion of the claim decreed. 

The suit was brought in December, 
1932, when enhanced court-fee was payable 
and the court-fee payable on the entire 
amount of the claim was Rs. 357-8. The 
result of the order passed by me will be 
that outofthe sum of Rs. 357-8 the de- 
fendant will have to pay Rs. 113-12 and 
the plaintiff will have to pay Rs. 243-12 on 
account of court-fee payable on the plaint. 
But in accordance with the decree of the 
lower Appellate Oourt the plaintiff was 
liable to pay court-fee only to the extent 
of Rs. 113-12. Therefore as a result of the 
order passed by me the plaintiff will have 
to payan additional sum of Rs. 130 on 
account of court-fee. The question then 
arises whether in the absence of an appeal 
or a cross-objection by the plaintiff I have 
jurisdiction to grant her relief with respect 
to this sum of Rs. 130 if I consider it 
just todo so. In my judgment I am vested 
by O. XLLr.33 Civil Procedure Code, 
with such a jurisdiction. The relevant 
portion of r. 33, 1s as follows:— 

seats Appellate Court shall have power to 
pass any decree and make any order which ought 
to have been passed or made and to pass or make 
such further or other decree or order as the 
case may require, and this power may be exer- 
cised by the Court... ...in favour or allor any of 
the respondents or parties, although such respond- 


ents or parties may not have filed any appeal or 
objection... ass... ' 


This rule has been the subject of in- 
terpretation by their Lordships of tke 
Judicial Committee as well as by this 
Court. 

jo B. Iswarayya v Swarnamiswarayya 


(1) 38 A 469; 35 Ind. Cas. 46; 14 ALJ 657;A I R 
1916 All. 327. 
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(2) their Lordships of the Privy Council 
held that the amount of alimony fixed by 
the Court below for the wife could, on the 
appeal by the husband, be increased by 
the High Court even though the wife had 
not filed an appeal or a cross-objection 
claiming an amount in excess of the 
amount decreed to her by the Court below. 
A Full Bench of this Court in Rangam Lal 
v. Jhandu (3) while pointing out that the 
words of the rule are very wide and, that ` 
care and judicial discretion must be used 
by Appellate Courts in the exercise of 
the power conferred by the rule, held that 
the object of r. 33 is manifestly to enable 
the Oourtto do complete justice between 
the parties tothe appeal. It was further 
observed in that case that whereit is essen- 
tialin order to grant relief to an appellant 
that some relief should at the same time 
be granted to the respondent also, the 
Court may grant reliefto the respondent 
although he has not assailed the decree ap- 
pesled against either by means of an ap- 
peal or by a cross-objection. In the case 
before me Jam satisfied that it would be 
unjust to further reduce the decree. pass- 
edin the plaintiff's favour by the lower 
Appellate Court. The plaintiff has suffered 
ihe double misfortune of losing ker only 
son who was the source of her livelihood 
and of being dragged into three Courts 
by means of successive appeals in an ac- 
tion which appears to me to have been 
reagsonabie inthe extreme. It was impos- 
sible for the plaintiff to measure the 
damages sustained by her with approxi- 
mate precision. There is, therefore, no 
occasion for surprise if she Valued her 
claim at asum of Rs. 5,000. The lower- 
Appellate Court in assessing the damages 
has taken into consideration the monetary 
loss suffered by the plaintitf. But I cannot 
overlook the fact that the plaintiff must 
have suffered considerable mental distress 
because of the death of ker cnly son. 
This may not be taken into account in 
assessing the damages, but I cannot lose 
sight of.this fact in the decision of this 
appeal. The present case was one in 
which 1 should have expected the defend- 
antto erron the side of generosity and to 
let the decree of the trial Oourt become 
final, The defendant, however, did not 
choose to do so. 


(2) (1931) ALJ 808; 133 Ind. Cas. 716;80 W N 
960; 85 O W N 1185; AIR 1931P 0 234; Ind. Rul, 
(1981) PO 252; 61 M L J 367; 34 L W 518; 33 Bom. L 
R 1402; 54 M 774 (P Ò). 

(3) 34 A 32; 11 Ind. Cas, 640; & A L J 1111, 


I, therefore, while allowing the appeal 
filed by the defendant and directing the 
plaintiff to pay court-fee on the portion of 
the claim dismissed and the defendant to 
pay ccurt-fee only onthe portion of the 
claim decreed, increase the amount of 
damages allowed to the plaintiff by the 
lower Appellate Court by a sum of Rs. 130. 
In other words, the decree for damages 
in the plaintifi’s favour will be for a sum 
of Rs. 1,150. The result of my decision 
is thatthe decree of the lower Appellate 
Court remains substantially unaltered. 
Accordingly the defendant must pay to the 
_ plaintiff-respcndent the ccsts of this appeal. 
Oosts of the Courts below as in the deeree 
of the lower Appellate Court. 

D. Order accordingly. 





NAGPUR HIGH COURT 
Miscellaneous Civil Appeal No. 146 of 1936 
April 2, 1937 
NIYCGI, J. 
CHHOTELAL—AePELLANT 
VETSUS 


NATHURAM AND OTHBRS—-RESPONDEN TS 

C. P. Debt Conciliation Act (II of 1933), s. 21— 
“Any suit or other proceedings `° in s. 21, if applies 
to insolvency proceedings—Debtor adjudged insolvent 
— Application before Board for settlement of debts— 
Proceeding before Insolvency Court, if suspended. 

The expression “any suit or other proceedings ” 
in s. 21, O. P. Debt Ooneiliation Act, do not apply 
to insolvency proceedings because they are not in 
respect of any “debt. The order of adjudication 
in jnsolvency destroys the relation of debtor and 
creditor and allthat remains is to realise the in- 
solvent's property and distribute its sale-proceeds 
among his creditors. Section 6 ofthe O. P. Debt Con- 
ciliation Act, presupposes that the debtor has some 
property of his own and that his creditors have a 
remedy available tothem in ordinary Civil Courts, 
When a debtor is divested of ali his property in 
consequence of his having been adjudged insolvent, 
he cannot possibly describe the property vested in 
the Insolvency Court as his property, in the appli- 
cation which is required to be made in terms of 
5. 6 of the Debt Conciliation Act. The O. P. Debt 
Oonciliation Ecard can have no jurisdiction to settle 
a debt after it has ceased to exist and consequently, 
if a debtor who is adjudged an insolvent applies 
to the Debt Conciliation Board for settlement of 
his debts, the proceedings pending in the Insolvency 
Court. are not suspended under s. 21 of the C. P 
Debt Oonciliation Act. 

Mis. C. A from an order of the Court of tLe 
District Judge, Jubbulpore, dated Feb- 
ruary 27, 1936, in Miscellaneous Appeal 
No. 16 of 1935, confirming the o:der of the 
Court of the Sub-Judge, First Class, Jubbul- 
pore, datea September 25, 1935, in Insol- 
vency Case No. 170 of 1931. 

Mr. K. C. Jain, for the Appellant. 


Mr, A. L. Halwe, for the Respondents, 
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Order.—This appeal raises an interest- 
ing question of law which is “If a debtor 
who is adjudged au insoivent applies to the 
Debt Conciliation Board for settlement ci 
his debt, whether the proceedings pendirs 
in the Insolvency Court are suspended 
under s.21 of the Debt Canciliation A232, 
(O. P. Act IL of 1933)”. 


Both the Courts below have answered the 
questicn in the negative. After some con- 
sideration [ am disposed to concurin their 
view. 


Section 21 of the C. P. Debt Conciliation 
Act no doubt says that when an application 
ismade toa Board under s.4 (of that Act) 
any suit or other proceedings then pending 
in any Civil Court in respect of any debt for 
the settlement of which application has 
been made shali be suspended until the 
Board has disposed of the application. The 
expression “any suit or other proceedings 
do not apply to insslvency proceedings 
because they are nob in respect of any 
“debt. Under s. 28 of the Provincial 
Insolvency Act, the order of adjudication 
results in vesting the whole of the Insol- 
vent’s property in tke Insolvency Court 
and the creditors stand deprived of their 
remedy against the insolvent. In other 
words the crder of adjudication in Insol- 
vency destroys the relation of debtor and 
creditor and all that remains is to realise 
the insolvent’s property and distribute its 
sale-proceeds among his creditors. Sec- 
tion 6 of the Debt Conciliation Act pre- 
supposes that the debtor has some property 
of hisown and that bis creditors have a 
remedy available tothem in ordinary Civil 
Courts. When a debtor is divested of all 
his property in consequence of his having 
been adjudged insolvent, he cannot pos- 
sibly describe the property vested in the 
Insolvency Court as his property, in the 
application which is required to be made 
in terms of s.6 of the Debt Cunceiliation 
Act. That Act relieves a ‘debtor’ that is 
to Say, a Person who owes money to another 
person who js legally entitled to recover it 
by the ordinary process of law, by providing 
a special procedure for settlement of his 
debts. That Act cannot operate when the 
person seeking shelter under it, has ceased 
to be a debtor and his debt has vanished, 
his property is no longer his, and his credi- 
tors have lost their ordinary legal remedy 
against him. ‘Ihe Debt Conciliation Board 
can have no jurisdiction to settle a debt 
after it has ceased to exist and consequently 
the certificate issued by the Board had no 
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legal validity to compel suspension of pro- 


ceedings in the Insolvency Court. 

The Insolvency Court was, therefore, right 
in refusing to suspend the proceedings. 

The appeal is dismissed with costs. Coun- 
sel’s fees Rs. 15. 

D Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 424 of 1936 
October 13, 1936 
JAI LAL, J. 
MUNICIPAL COMMITTEE, LAHORE — 
—DEFENDANT— APPELLANT 
vETSUS 
Mrs. CHAUDHRI FAZAL ILAHI— 
PLAINTIFF—RESPONDEN?T 

Punjab Municipal Act (III of 1911), ss. 195, 239 
—Sanction of Munictpality—Good portion of 
building built—Sanction not cancelled by Deputy 
Commissioner—Demolition, if can be ordered by 
Committee under s. 193. 

Section 195, Punjab Municipal Act, does not em- 
power the Committee to require the demolition or alte- 
ration of a building which it hasexpressly sanctioned 
and even in respect of a building which has been 
deemed to have been sanctioned by it. The powera of 
the Committee are limited as indicated in the sec- 
tion. Where, therefore, a person, in persuance of 
the sanction of the Committee builds a good portion 
of the building, the Committee cannot order its 
demolition under s. 195, before such sanction is 
cancelled by the Deputy Commissioner. 


S ©. A. from an order of the Additional 
rae Judge, Lahore, dated December 4, 
1935. 
- Mr. Chuni Lal Vohra, for the Appellant. 

Mr. Malak Muhammad Hussain, for the 
Respondent. 

Judgment.—This appeal is by the Mu- 
nicipal Committee of Lahore against a 
decree of the Additional District Judge, 
Lahore. The facts are these : The respond- 
ent, Mrs. Chaudhuri Fazal Ilahi, made an 
application under s. 189, Punjab Muni- 
cipal Act, to the Municipal Committee, 
Lahore, for sanction to build on a site 
which abuts the Davis Road, Lahore. ‘The 
erection of the building was sanctioned 
by the Municipal Committee by its resolu- 
tion under s. 193 of the Act. In pursuance 
of this resolution she commenced to erect 
the building andit appears that she con- 
structed a good portion of the sanctioned 
building. Subsequently, however, the 
Deputy Commissioner, acting under s. 232 
of the Act, suspended the sanction on the 
ground that it contravened a scheme sance- 
tioned by the Commissioner under s. 192, 
Punjab Municipal Act. This action of 
the Deputy Commissioner was confirmed 
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by the Commissioner and there is no con- 
tention and doubt that the orders of both 
the Commissioner and the Deputy Coramis- 
sioner are valid. It is admitted that when 
this order of the Commissiener was served 
on the respondent, she immediately stopped 
further building. 

A notice under s. 195, Punjab Municipal 
Act, was then served upon her by the 
Municipal Committee requiring her to de- 
molish the building which she had erected 
before receipt of the orders of the Deputy 
Commissioner and the Commissioner sus- 
pending the sanction, and as she did not 
comply with this notice, a notice under 
s. 220 of the Act was served upon her by 
the Municipal Committee intimating to her 
that the Committee would demolish the 
building itself. Thereupon the suit out of 
which this second appeal has arisen was 
instituted by the respondent against the 
Municipal Committee of Lahore for an in- 
junction restraining the Committee from 
demolishing the building which she had 
already erected and restraining the Com- 
mittee from preventing her from completing 
the building, on the grounds that the 
orders of the Depnty Commissioner and the 
Commissioner were illegal; with regard to 
the prayer for injunction preventing the 
Committee from demolishing the building 
already erected by the respondent, further 
ground was taken by her that the notice 
to demolish such building was ultra vires 
as it was not authorized by any provision 
of the Punjab Municipal Act. The trial 
Court refused injunction so far as the 
prayer to prevent the Municipal Committee 
from prohibiting the plaintiff from com- 
pleting the building was concerned, and the 
suit was dismissed pro tanto on the ground 
that the orders of the Deputy Commissioner 
and the Commissioner were legal and were 
binding both on the Committee and the 
plaintiff. The suit was, however, decreed 
so far as the prayer to restrain the Com: 
mittes from demolishing the existing. 
building was concerned. From this decree 
both parties appealed to the Additional 
District Judge of Lahore but both the ap- 
peals were dismissed. 

Consequently the Municipal Committee 
has presented this second appeal and it is 
contended on its behalf that the notice 
issued by the Municipal Committee under 
s. 195, directing the respondent to demolish 
the building which she had erected under 
the sanction of the Municipal Committee, 
which, however, was subsequently suspend- 
ed, was a perfectly legal notice, Itis not 
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claimed before me that the Committee had 
power to have the building demolished 
under any other provisions of the Munici- 
pal Act orthat any notice under any such 
provisions of the Act was served upon 
the respondent. The only question that I 
have, therefore, to decide inthis appeal is 
whether the Municipal Committee was com“ 
petent under s. 195, Municipal Act, to call 
upon the respondent to demolish the build- 
ing which ehe had already erected before 
the sanction of the Committee was suspend- 
ed. Section 195, is as follows : 

“Should a building be begun, erected or re-erected 
(a) without sanction as required by s. 189 (i); 
(b) without notice as required by s. 189(2) or (e), 
when sanction has been refused, the committee/exe- 
cutive officer may by notice deliver to the owner 
within six months from the completion of the 
building require the building to be altered or de- 
molished as it/he may deem necessary within the 
period specifie in such notice.” 

Now, it is not claimed on behalfof the 
Committee that its notice was given under 
this provision of the section nor do the 
circumstances mentioned in the section as 
read by me exist in this case. But the 
section continues as follows: 

“Should it be begun or erected (d) in contraven- 
tion of the terms of any sanction granted, or (e) 
when the sanction has lapsed ; or (f) in contraven- 
tion of any bye-law made under s. 190; or in the 
case of a building of which the erection has been 
deemed to be sanctioned under s. 193 (4), if it con- 
travenes any bye-law or any scheme sanctioned 
under s. 192; the committee/executive officer may 
by notice, to be delivered to the owner within six 
months from the completion of the building, re- 
quire the building to be altered in such manner 
asit/he may deem necessary, within the period 
specified in such notice: 

Provided that the Committee may instead of 
requiring the alteration or demolition of any such 
building, accept by way of compensation such sum 
as it may deem reasonable ; 

Provided also that the Committee shall require 
a building to be demolished or altered so faras is 
necessary to avoid contravention of a building 
scheme drawn up under s., 192.” 


The learned Counsel for the appellant 
relies upon the last-mentioned proviso. His 
argument seems to be that this proviso 
confers upon the Municipal Committee, in- 
dependently of the other provisions of 
s. 192, an absolute power to have a holding 
demolished or altered -so far as it may 
contravene a building scheme sanctioned 
under s. 192. But this proviso must, in my 
opinion, be read with the remaining part 
of the section which confers on the Com- 
mittee power to issue a notice to require a 
building to be altered if it contravenes the 
terms of any sanction granted or if it is 
constructed when the sanction has been 
lapsed or ifitis in contravention of any 


MRS, OAAUDHRI FAZAL ILAHI (LAH.) 


b99 


bye-law made under s. 190; or, in the case 
ofa building which has been deemed to 
be sanctioned under s. 193 (4), if it contra- 
venes any bye-law or any scheme sanction- 
ed under s. 192. It is not claimed before 
me that the building is in contravention cf 
any bye-law made unders. 190. The only 
contention of the Municipal Committee in 
that the building contravenes a scheme 
sanctioned under s. 192. Therefore, under 
the main part of the section the Municipal 
Committee is entitled to require the 
demolition of the building if it gon- 
travenes the scheme under s. 192, 
only if the bnilding is deemed to 
have been sanctioned under s. 193 (4). 
There ig no provision under s. 195 to enable 
the Committee to issue a notice to alter or 
demolish a building which has been sanc- 
tioned by it and which has been constructed 
in conformity with such sanction and during 
the existence of the sanction. The proviso 
referred to therefore only means this: that 
whereas in the other cases mentioned in 
els. (d', (e) and (f) of s. 195, the Committee 
may require the building to be altered or 
as an alternative to the alteration of the 
building may accept compensation, in the 
case of a building which has been deemed 
to be sanctioned under s. 193 (4), the Oom- 
mittee must order it to be demolished or 
altered so as to avoid contravention of a 
building scheme sanctioned under s. 192. 
In such a case no option is left to the Com- 
mittee to accept compensation and an 
additional power is conferred on it to direct 
the demolitiom of the building and not 
merely alteration thereof. In my opinion, 
therefore, the proviso does not help the 
appellant as if exists. Reference may at 
this stage be made to what is meant by 
the expression “has been deemed to be 
sanctioned under s. 198 (4).” In order to 
understand this it is necessary to go back 
tos. 189. That section provides that: 

“No person shall erect er re-erect or commence to 


erect or re-erect any building without the sanction of 
the Municipal Committee.” 


and further provides the manner in which 
the sanction of the Municipal Committee 
has to be applied for. Section 190 em- 
powers a Municipal Committee to make 
bye-laws as tothe mode of construction of 
buildings and s. 191, empowers a Municipal 
Committee to ask applicants for erection 
or re-erection to give information required 
by the Committee as specified in that section 
in cases where no bye-laws have been 
framed by the Oommittee. Section 192 
empowers the Committee, if it is required 
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by the Commissioner, to draw up a building 
scheme for built dreas, and a town planning 
scheme for unbuilt areas: it is claimed by 
the Committee that the scheme which has 
been contravened was sanctioned under 
this section and this is a matter on which 
the parties are at issue before me. Sec- 
tion s.192(A) provides punishment for use 
of a building erected or re-erected so as to 
contravene the scheme, and the punishment 
provided for is fine subject to limitations 
mentioned in that section which it is not 
necessary to state here. Section 193 em- 
powers the Commitiee to sanction or to 
refuse to sanction an application made 
under s. 189, to erect or to re-erect a build- 
ing subject to such conditions and modi- 
fication as the Committee may deem fit. 
Bat sub-s. 4 of that section provides: 
“Notwithstanding anything contained in sub-s. (1) 
or sub-s. (2) but subject to the provisions of sub-s. (2), 
s, 190, ifthe Committee or Executive Officer neglects 
or omits, within 60 days of the receipt from any 
person ofa valid uoticeof such person's intention to 
erect or re-erect a building, or within 120 days, if the 
notice relates toa building on the same or part of 
the same site, on which sanction for the erection of 
a building has been refused within the previous 12 
months, to pass orders sanctioning or refusing to 
sanction such erection or re-erection, such erection 
or re-erection shall, unless the land on which it is 
proposed to erect or re-erect such buildings belongs 
to or vests in the Committee, be deemed to have been 
sanctioned, except in so far as it may contravene 
any bye-law, or any building or town-planning 
scheme sanctioned under s. 192," 
This land is not claimed to belong or to 
vest inthe Committee. But this proviso 
does not apply to the present case because 
sanction was ` expressly gianted by the 
Commitiee to the respondent and s. 195, 
cl. (f) empowers a Commitiee to issue a 
notice to alter only a building of which 
erection has been deemed to be sanctioned 
unders. 193, if it contravenes any bye-law 
or any scheme sanctioned under s. 192. It 
may incidentally be remarked that the two 
sections appear to contradict each other 
because acco:ding to s. 193 (4) an appli- 
cation to build which contravenes any bye- 
law, or any building or town planning 
scheme sanctioned under s. 192, can never 
be deemed to have been sanctioned ; still 
cl. (f), 8. 195, empowers a Committee to issue 
notice in the case of a building of which. 
the erection has been deemed to be sanc- 
tioned under s. 193 (4) if it contravenes 
any bye-law or any scheme sanctioned 
under s. 192. Thisisthe only provision of 
s. 195 which empowers a .Committee to re- 
quire the alteration or demolition of a build- 
ing which it has indirectly sanctioned, that 
is to say, which has been deemed to be 
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sanctioned under s. 193 (4). In order +? 
enable the Committee lo succeed in thiS 
case, ib is necessary for it to show that it has 
statutory power to issue the notice which if 
has issued to the respondent, but no pro~ 
vision of the law except s.195 has been 
relied upon. In my opinion that section 
does not help the Committee because it 
does not empower it to require the demoli- 
tion cr alteration of a building which it 
has expressly sanctioned and even in res- 
pect of a building which has been deemed 
to have been sanctioned by it, the powers 
of the Committee are limited as indicated 
in the section. 

The building, as I have already shown, 
was sanctioned by the Municipal Com- 
mittee and it was erected wien that sanc- 
tion was still in force. Under s. 232, the 
Commissioner or Deputy Commissioner, 
may, by order in writing, suspend the 
execution of any resolution or order of a 
Committee or Joint Committee, or prohibit 
the doing of any act which is about to be 
done, or is being done in pursuance of or 
under cover of this Act, or in pursuance of 
any sanction or permission granted by the 
Committee in the exercise of its powers. 
under the Act. Now,in the first instance, 
no order of prohibition is claimed to have 
been issued by the Commissioner or the 
Deputy Commissioner to the respondent,, 
but such an order of prohibition could not 
be issued with regard tothe acts which 
have already been done. It could only 
relate to future acts and if is admitted 
before me that after the order of the. 
Deputy Commissioner or the Commissioner 
was notified to the respondent, the building 
operations were immediately stopped. 
Therefore the presen’ structure that exists 
On the spot had been constructed before 
the order of the Deputy Commissioner or 
the Commissioner was served upon the 
respondent. Tie position may be unfor- 
tunate, but the remedy is in the hands of 
the Legislature. As the law exists, it does 
not empower the Committee to secure the 
demolition of a building as in this case. 
On the other hand, there is this consider- 
ation that if a person relying upon sanc- 
tion granted by the Committee bona fide 
spends money on erection of a building 
before such sanction is cancelled by the. 
higher authority, it does not seem fair to, 
make him suffer by ordering the demolition. 
of the building unless compensation is paid 
to him. To the grounds, therefore, on 
which the learned Additional District Judge. 
confirmed the decree of the trial Judge 
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issuing injunction to ibe Municipal Com- 
mittee, there can be no valid or legal objec- 
tion. . 

Another objection was raised by tle 
respondent's Counsel before me but at a 
late stage of the arguments, in fact when 
I was dictating this judgment. He pointed 
out that in fact no scheme under s. 192, 
Punjab Municipal Act, has been sanctioned 
which has been contravened by the sanction 
granted by the Municipal Committee. This, 
however, is not a ground on which the 
- judgmenis of the Courts below are based 
and therefore I have refrained from giving 
any finding on this contention of the res- 
pondent’s Counsel. I have also refrained 
from deciding whether the notice under 
s. 195, was properly served upon the res- 
pondent because the learned Additional 
District Judge has not decided that question 
either, and, in my opinion, in view of what 
I have held on the main contention of the 
appellant, it is not necessary to give a find- 
ing on this question also. J] dismiss this 
appeal with costs. 

D. Appeal dismissed. 
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NAGPUR HIGH COURT 
Second Civil Appeal No.175-B of 1935 
November 12, 1936 
Boss, J. 

NAMDEO - APPELLANT 
VETSUS 

KESHEO—-RESPONDENT 

Berar Land Revenue Cade, 1896, ss.174 (1), 
189 (1) (4), 183 (2), 177—Pre-emption— Reference to 
Mukammaden Law— Howfar permisstble— Action 
under s. 182 (4), when should be taken — “Market 
value” and “fair consideration’—Implications of— 
Pre-emption in case of mortgages, how jar differs 
from sale—Question of notice—Nature of right of 
pre-emptiom— Price of pre-emption in case of mort- 
gage includes everything that mortgagee is entitled 
to get atthe date of final decree—Interpretation of 
Statutes—Same words to be construed in same way 
throughout the Act. 

The Berar Land Revenue Code is exhaustive with 
respect to the rightsof pre-emption and so references 
tothe Muhammadan Law of pre-emption or the 
rights prevailing in other Provinces may be mislead- 
ing unless this is borne in mind. Of course, these 
rights, are based on the Muhammadan Law and so it 
is legitimate to look to that law for assistance upon 
any matter on which the Code issilent. But in so 
far asthe right is founded on the Code, it must be 
determined by the Code and not by any other law. 
Raijai v. Irbhan (1), Ganpatsa Mahadsa v. Jooma- 
bhai (2) and Ramchandra v. Rupchand (3), relied 
on. |p. 702, col. 1j 

Under s. 182 (4) of the Berar land Revenue Code, 
it is only when in theopinion of the pre-emptors the 
price has not been fixed in good faith, which can 
only mean when they considerit exceeds the market 
value, that the Court can step in and determine what 
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the fair consideration should be and the Court is 
called upon to determine not the market value of the 
land but whether the prics was fixed in good faith. 
The question of market value arises only incidentally. 
It is to be taken into cunsiceration for determining 
whether the price was fixed in good faith or not, and 
it is only after the Court finds that the price was not 
fixed in good faith that it is directed to go on and 
determine what the price should be, and in ascertain- 
ing this the Court is directed to fix, notthe market 
value, but a “fair consideration.” In the case of 
mortgages, similar provisions have been made in 
ss. 177 and i78. The only differences are that here the 
mortgages and not the occupant, is given the option 
of serving the other occupants of the Survey Number 
with a notice, and the right to do so arises after and 
not before the transfer. The price of pre-emption is 
also different. But, except for these incidental 
differences, the procedure is the same, and so is the 
underlying principle. [p. 702, col. 2.] 

The “fair consideration” contemplated by s. 12 
(4) isnot the same thing as the market value, and it 
follows the expression must be similarly construed in 
s. 182 (2). Lp. 703, col 1.] 

Under the Muhammadan Law the right is not one 
of re-purchase but of substitution and the rights given 
by the Code are, to a large extent, based on that law, 
The only limitation which the Code places onthe 
doctrine of what may be turned undiluted substitu- 
tion is that when the amount specified in the notice 
exceeds the market value or, in the case of foreclosure 
the alternative given in s. 183 (1) (b), then a fair 
consideration isto be fixed. Raijai v. Irbhan (1), 
Gobind Dayal v. Inayatullah (4), Abdul Razak v. 
Jagoba (5) and Nathusingh v. Narayansingh (6), 
relied on. [p. 704, col. 1] 

The use of the word ‘final decree” as opposed to 
“preliminary decree” in s. 177 (1) appears to indicate 
that the Legislature intended the price of pre-emption 
to include everything that the mortgagee is entitled 
to receive at the date of the final decree, before the 
property in case be redeemed. This seems only fair, 
and if the right of pre-emption is a right of sub- 
stitution, then obviously the pre-emptor must pay 
everything due to the mortgagees including the 
costs of the suit, unless he considers it exceeds the 
market value. |p. 704, col. 2.] _ 

{Scheme of the Berar Land Revenue Code as to the 
law of pre-emption, considered.| 

The usual canon of construction cf statute is that 
the same words must be construed in the same sense 
throughout an enactment unless the context shows 
that something different was intended |p. 703, col. 1.] 


S. O. A. from the appellate decree of the 
Court of the Additionul District Judge, 
Amraoti, dated March 28, 1935, in O.A. 
No. 21-A of 1934 modifying the decree 
ofthe Court of the Second Sub Judge, 
Second Class, Amzaoti, dated June 29, 1934, 
in ©. S. No. 183 of 1933. 

Mr. J. R. Mudholkar, for the Appellant. 

Mr. V. K. Rajwade, for the Respond- 
ent. 

Judgment.—This judgment will govern 
Second Appeal No. 169-B of 1935 as well as 
this appeal, Second Appeal No. 175-B of 
1935. ‘lhe two cases were virtually consoli- 
dated in the trial Courl, and the evidence 
was recrded in one of them only. They are 
both suits for pre-emption. In this appeal 
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Second Appeal No. 175-B of 1935, an oceup- 
ant of Survey No. 123-3 Mouza Dabh, mortg- 
aged the fields in dispute tothe defendant, 
Kesheo, and after foreclosure, obtained 
possession on December 17, 1932. In the 
connected appeal, Second Appeal No. 169-B 
of 1935 the defendants, Tukaram and 
Atmaram obtained possession on June 8, 
1933, from the same persons in similar 
circumstances of another set of fields. The 
question in both appeals is the same and 
relates to the price of pre-emption. The 
lower Courts have taken the market value 
of the lands to be the criterion, though 
they have differed about its extent. The 
only question here is whether this is 
right. 

The first pointto notice in this con- 
nection is that the Berar Land Revenue 
Code is exhaustive with respect to 
these rights, and so references to the 
Muhammadan Law of pre-emption or 
the rights prevailing in other Provinces 
may be misleading unless this is borne 
in mind. Section 174 (l) states “the 
rights conferred by this chapter shail be 
enforceable only in the manner and to 
the extent provided in this chapter. 
Of course these rights, are based on the 
Muhammadan Law and soitis legitimate 
to look to that law for assistance upon 
any matter on which the Oode is silent. 
Raijai v. Irbhan 3 Ind. Oas. 923 (1) Gan- 
patsa Mahadsa v. Joomabhai (2), But in 
so far as the right is founded on the Code, 
it must be determined by the Gode and 
not by any other law: Ramchandra v. 
Rupchand 103 Ind. Cas. 242 (3). 

It willbe noticed that the Code follows 
a definite scheme. In the first place, it 
deals with a situation in which no transfer 
has yet taken place. Whenever an occupant 
in a survey number proposes to sell the whole 
orany portion of his interest in it, he is 
furnished an opportunity of giving notice 
of his intention to his co-occupants, and 
of telling them the price at which he is 
willing to sell. (Section 176 (1)). When this 
isdone the other cccupants have the right 
to pre-empt at this price. (Section 176 (2)). 

But if they think the price wasnot fixed 
in good faith, that is, if they think it is 
too high, then they have the right to go 
to Court and sue for pre-emption at a 
price which s. 132 (1) describes as a 
“fair consideration.” 

q) 3 Ind. Cas, 923; 5 N LR 136 at pp 138, 139. 


(JEN L R 150 at p. 165. 
(3) 103 Ind, Cas, 242; 23 N L R 94; A IR 1927 Nag. 
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When this is done the first duty of 
the Court is to ascertain whether the price 
fixed bythe intending vendor exceeds 
the market value of tke land or not. If it 
does, then the Court is directed to presume 
that the price was not fixed in good faith 
and to go on and fx a fair cOnsidera- 
tion. (Section 182 (4)). 

It will be noticed that the intermediate 
position which arises when the price fixed 
is less than the market value is not dealt 
with because it cannot arise when the 
notice contemplated by s. 176 (1) hus 
been duly served on the co-occupants. 
They are then bound to pre-empt at 
that price or not atall. It is only when 
in their opinion the price has not been 
fixed in good faith, which can only mean 
when they consider it exceeds the market 
value, that theCourt can step in and 
Seen what the fair consideration should 
e. 
The second thing to be noticed is that 
the Court is called upon to determine not 
the market value ofthe land but whether 
the price wae fixed in good faith. The 
question of market value arises only 
incidentally. Itis to be taken into con- 
sideration for determining whether the price 
was fixed in good faith or not and it is 
only after the Court finds that the price 
was not fixed in good faith that it is 
directed to go on and determine what 
the price should be, and in ascertaining 
this the Court is directed to fix, not the - 
market value, but a “fair consideration.” 

In the case of mortgages, similar pro- 
visions have been made in ss. 177 and 178, 
the former dealing with mortgages by 
conditional sale and the latter with 
usufruclary mortgages. Provision is also 
made for certain kinds of leases ins. 178. 
The only differences are that here the mort- 
gagee or the lessee, as the case may be, 
andnot the occupant is given the option 
of serving the other occupants of the 
Survey Number with a notice, and the 
right todo so arises afterand not before 
the transfer. The price of pre-emption is 
also different. But, except for these in- 
cidental differences, the procedure is the 
same, andsoisthe underlying principle. 
Having dealt with these cases, all of which 
hings upon the issue of a notice to the 
other occupants of the Survey Number, 
the Code next turns its attention bo cases 
in which no notice is given. The right of 
pre-emption is still there andit can be 
enforced by suit: the Court is directed 
to examine the transaction and fixa fair 
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consideration for the interest to be pre- 
empted. Does this mean that different 
considerations are now to be applied, and 
that he market value is to be the 
price of pre-emption, as the lower Courls, 
have held in the two cases under considera- 
tion ? I do not think so. 

In the first place, the Code doesnot say 
so, and I can see no reason for the use 
of what would be curiously cumbrous 
language ifthat was all that was meant. 
In the second place, the usual canon of 
construction in that the same words must 
be construed inthe same sense tlLrough- 
out an enactment unless the context 
shows that something different was in- 
tended. Now, as I have said, when a 
notice has been given, the Court is 
required to fixa fair consideration under 
s. 182(4) andnot the market value. 
Both expressions are used and there 
would obviously be no point in directing 
the Court to go on and determine the 
fair consideration after it had determined 
the market value if the two meant one and 
the same thing. Therefore, it is clear that 
the “fair consideration” contemplated by 
s. 182 (4) is not the same thing as the 
market value, and it follows the expres- 
Oy must be similary construed in s. 183 
Another consideration leads tothe same 
conclusion. Section 183 (2) speaks ofa 
fair consideration “for the interest to be 
pre-empted”. What does this mean? 
Sub-s. (1) of s. 183 confers a right of 
pre-emption inthe case of the transfers 
contemplated by ss. 176, 177 and 178. As 
I haveshown, these include cases of sale, 
two varieties of mortgage, and certain 
kinds of lease. The interest to be pre- 
empted mustof course be the interest 
ofthe transferee in the case of mortgages 
and leases, and of the proposed vendee in 
the: case of an intended sale. Now, it is 
obvious that the interest of a lessee for 
fifteen years (one of the cases contemplat- 
ed by s. 178) cannot be ihe same as that of 
an owner of the land. It must be less. 
Therefore, the fair consideration for such 
an interest must also be less than in the 
caseof an outright sale. It follows the 
market value of tne land is not the 
criterion, however relevaut it may be for 
consideration in determining the fair 
consideration for these various interests. 

Then again, what can the words “examine 
the transaction” mean except that the 
Court is to determine the nature of the 
interest sought to be pre-empted and 
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the principles enumerated in s. 182 
(1) (b)? Ifthe market value is all that 
had to be ascertained, an examination 
of the transaction would be unnecessary. 

Now, what happens when the notice 
contemplated bys. 1:7 is given in the 
case of a mortgage by conditional sale ? 
The other occupants are given an op- 
portunity to preemp: at a price which 
comprises the amount declared to be due 
by the final decree together with interest 
on the principal sum secured by the 
mortgage at the rate specified in the 
morigage-deed from the date of the notice 
to the date of the deposit. If this sum 
exceeds the market value then the matter 
can be brought before the Courts under 
s. 182 (1) (b) in the same way as in the © 
case of asale. Butifit does not, then 
pre-emption can be at this particular 
price. Why should the pre-emptor be 
placed in a worse position because the 
mortgagee fails to carry out the provisions 
of s. 177 and omits to give the notice 
mentioned there ? 

Consider next another clause in s. 152 
(1) (b). In the case ofa foreclosure under 
s.177 the person seeking to pre empt may 
show either that the amount stated in 
the notice was not due under the terms of 
the final decree or that it exceeds the 
market value ofthe interest foreclosed. 
If the intention was to make the market 
value the sole criterion of the fair con- 
sideration in such cases, it is obvious 
there would beno pointin including the 
other alternative. ‘The inference is irresis- 
tible that when the amount contemplated 
by s.177 is less than the market value, 
or if the notice wrongly exaggerates 
it, then the fair consideration is the 
amount which the co-occupant could have 
pre-empted for ifthe provisions of s. 177 
kad beea duly complied with. It would 
not be “fair” to place him in a worse 
position. In my opinion it would be 
equally unfair to place him at a dis- 
advantage when no notice is given. In 
any case, if the words “fair consideration” 
are to be interpreted in the same sense 
throughout the Act, and if this is the 
right interpretation ins. 182 (d), as I hold 
it to be, then it follows this is also the 
sense in which it should be considered 
in s. 183 (2). 

After all, what is pre-emplion ? As Drake- 
Brockman, J. C. pointed oub in Rawat v, 
Irbhan 3 Ind. Cas. 923 (1) the idea is derived 
from the Muhammadan Law, and, at any 
rate, so far as Beraris concerned, the 
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rights given by the Code are to a large 
extent based on that law. Now, we know 
that under the Muhammadan Law the right 
is not one of re-purchase but of substitution 
Gobind Dayal v. Inayatullah (4), Abdul 
Razak v. Jagoba (5). 

It is clear the Code must mean the 
same thing for it ellows the interest of a 
leasee for aterm of fifteen years and also 
of a usufructuary mortgagee to be pre- 
empted. The only limitation which the 
Code places onthe dcctrine of what I 
might term undiluted substitution is 
that when the amount specified in the 
notice exceeds the market value or, in the 
case of a foreclosure, the alternative given 

in 8.183 (1) (b), then a fair consideration 
is to be fixed. This question was carefully 
considered by Staples. A. J. C. in 
Nathusingh v. Narayansingh 159 Ind. Cas. 
497 (6) and he came to much the same 
conclusion. I respectfully agree. 

In Second Appeal No. 169-B of 1935, the 
amount declared tobe due by the fore- 
closure decree is Rs. 2,571-4-0. This sum 
is distributed over four fields of which 
the plaintiff seeks to pre-empt only two, 
namely, Survey Nos. 123-2 and 123-4. 
I have, therefore, to determine how much 
of the sum decreed should be apportioned 
over the two fields in suit. The only fair 
way of doing this would be by apportioning 
the amount in proportion to the respective 
values of the various fields. The only 
guide Ihave for ascertaining this in the 
present case is the land revenue and so 
I proceed to apportion the decretal amount 
on that basis. The total land revenue 
payable in respect of these two fields is 
Rs. 11-7-0 and of the four fields foreclosed 
is Rs. 34-15-0. It follows that the decretal 
amount which should be apportioned 
over the two fields in suit is 183-939 of 
Rs 2,571-4-0. This works out to Rs. 841-12 0. 
No question of interest arises because no 
notice was given by the mortgagees, and 
also because they have been in possession 
of the property. 

I have been asked to exclude the costs 
awarded in the foreclosure decree on the 
ground that s. 177 (1) does not include 
them. What that section speaks of is 
“the amount declared to be due by the 
final deciee.” It is difficult to ascertain 
exactly what this means, for a final decree 
in a foreclcsure suit makes no such declara- 


(4) 7 A 775 at p. 799 (E B). 

(5) 7OPL R117 atp. 120. 

(8) 159 Ind. Cas.497; A I R1935 Nag 195; RN 
126, < 
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tion. Butthe use of the word “final decree” 
as opposed to ‘‘preliminars decree” appears 
to indicate that the Legislature intended 
the price of pre-emption to include every- 
dhing thatthe mortgagee is entitled to 
receive atthe dat of the final decree, 
before the property case be redeemed. 
This seems only fair, and if the right of 
pre-emp:ion isa right of substitution, as 
the learned Counsel for the appellant 
claims, and I think rightly, then obviously 
the pre-emptcr must pay everything due 
to the mortgagee including the costs of 
the suit, unless he considers it exceeds the 
market value. 

This igure of Rs. 841-12-0 is more than 
the market value, which the lower Appellate 
Court finds is Rs. 813-120. The finding 
has been attacked here, but it is based 
on evidence, and being one of fact, is 
conclusive in second appeal. Since this 
figure of Rs. 813-12-0 is less than the 
amount for which the properiy was foreclds- 
ed, in my opinion the market value is 
the fair consideration for the interest 
foreclosed in this case. Second Appeal 
No. 169-B of 1935 is, therefore, dismissed 
with costs. 

As regards the present appeal, Second 
Appeal No. 175-B of 1935, five fields with a 
total land revenne of Rs. 53-120 were 
foreclosed fora sum of Rs. 2,997. Only 
one of these is in suit, namely, Survey 
No. 123-3, whose land revenue is Rs. 3-13-0. 
The amount ofthe decree which should be 
apportioned to this field is, therefore, 61-860 
of Rs. 2,997, which works out to Rs. 212-9-0. 
This is less than the market value, which 
the lower Appellate Court has placed at 
Rs. 378-12-0 ands» is the fair consideration 
for pre emption inthis case. But courte 
fees have been paid on the difference 
between the amount fixed by the lower 
Appellate Court and that by the first 
Court, Therefore, the lower Appellate 
Court's decree cannot be reduced below the 
figure of Rs. 252-8 0 which was fixed by the 
first Court. 

The result is that this appeal, Second 
Appeal No. 175-B of 1935 is allowéd. 
Thedecree of the lower Appellate Court 
is reversed, and that of the first Court 
restored. Oosts in this and the lower 
Appellate Court will be paid by the 
respondent on Rs 126-1-0, which is the 
amount by which the appeal succeeds. 

D. Appeal allowed, 
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_ NAGPUR HIGH COURT 
Civil Miscellaneous Appeal No. 66 
of 1936 
April 2, 1937 
Niyogi, J. 

Tae SECRETARY or STATE ror 
INDIA in COUNCIL—Appau ant 
versus 
Musammat GEETA AND oTHERs— 

RESPONDENTS 

Workmen's Compensation Act (VIII of 1923), s. 2 
(1) (n)—Word “administrative” whether adjective 
qualifying “District and Sub-Divisional Office"— 
Compensation is a sort of insurance—“ Permanently 
employed”, meaning of-—Whether means “habitually 
or continuously’ works orone who is ‘permanently’ 
as opposed to ‘temporarily’ engaged-—Interpretation 
of Statues, 

In s. 2(1) (n) Workmen’s Compensation Aci, 
the word “administrative” is not an adjective 
qualifying “District” and “Sub-Divisional Office”, 

The compensation is not a remedy for negligence 
on the part of the employer but it is rather in 
the nature of insurance of the workman against 
certain risks of accident. Upton v. G. C. Railway 
(1), relied on. 

The well-known rule of construction of staute is to 
construe the language of a statute in its ordinary 
grammatical sense unless it leads to some incongruity 
or manifest absurdity. 

The word “employment” has a two-fold meaning: 
It may mean (1) engagement, that is contract of 
service, or (2) work in the course of employment. 
It isin the latter sense that the word appears to 
have been used in the list of persons described in 
Sch. H of the Workmen’s Compensation Act, The 
expression “nob permanently employed.........in any 
office of a Railway” ins 2()) (mn) contemplates such 
servants as are not required to perform their duties 
continuously or habitually in the office, that is to 
say, in-door, but occasionally have to do out-door 
work in the course of theiremployment. The word 
“permanent” denotes continuity and the expression 
in its concrete application will mean not continu- 
ously workingin any "office". This may appear 
to be a forced interpretation but it yields a sense 
which accords with the experience of practical 
life, The expression “permanently employed” does 
not mean a railway servant who is “permanently 
engaged” as opposed toore who is “temporarily 
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engaged”. 

O. Mis. A. from an order of the Court 
of the District Judge, and Commissioner, 
Workmen's Compensation Act, Nagpur, 
dated January 22, 1936, in Workmen's O: 
Case No. 20 of 1935. 

Messrs. A. V. Khare and W. B, Pendhar- 
kar, for the Appellant. 

Mr. Y.S. Tambe, for the Respondents. 

Order. -This ‘is an appeal from an 
order passed by the District Judge, Nag- 
pur, in the capacity of a Commissioner 
under. the Workmen's Uompensation Act 
(VOI of 1923). 

The respondent Nol Musammat Geeta 
alias Mariambi is the widow of one Imam 
and respondents Nos. 2 and 3 are his 
daughters. Imam was in the service of 
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the G.I. P. Railwayasa peon attached to 
Railway Hospital at Nagpur and his duty 
was to distribute the office Dak (post). 
While he was riding on his cycle in the 
course of his employment he collided with 
another cyclist on January 3, 1435, and 
sustained grave injuries which resulted in 
his death on May 3, 1935. The respond- 
ents lodged a claim for compensation 
under the Workmen’s Compensation Act 


(VIII of 1923), which was upheld by the 
Commissioner. 


At the outset I may observe that although 
I concur in the conclusion of the Gommis- 
sioner, I do not see my way to accept 
the process by which that conclusion was 
reached. ‘The decision turned on the true 
construction of cl. (n) of s 2(1) of the 
Workmen’s Compensation Act which de- 
fines the word “workmen `—the question 
being waether the Jdece sed, hospital peons 
wasa “Workman”. The definition Is as 
follows:— 


“Workman means any person (other 
than a person whose employmentisof a 
Casual nature and wno is employed other- 
wise than for the purposes of employer's 
trade or business) wao is (2) a railway 
servant as detined ins. 3 of the Indian 
Railways Act, 1590, not permanently employ- 
ed in any administrative, District or Sub- 
Divisional Office of a Railway and not 
employed in any such capacity as is speci- 
fied in Seh. ILor 

$ * ¥ > a 

The Commissioner ignored the comma 
occarring between the words ‘“administra- 
tive’ and “district” and regarded the word 
‘administrative’ as an adjective qualifying 
“district” and ‘Sub-Divisional Omice.” 
The comma occurs in the autnorised 
official publication, viz. the unrepeaied 
Acts of the Governor-General in-Council 
and no Judge can afford to ignore it, Nor 
can I discera any significance in the subile 
and what appears tọ me to be a meta- 
physical distinction between ‘‘administra- 
tive” nnd “executive” duties, which, on the 
view I take, becomes wholly immaterial. 
The more so because the learned Counsel 
for the respondents himself realised tue 
supreme difheulty of suppurting tne course 
of seasoning pursued by the Commis- 
sioner. 

The issue which arisesin the case will 
become clear by reference tothe written 
statement filed by the District Medical 
Officer (page 7-A of the paper-book). The 
material portions of the statement are ag 
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follows:— 

“He collided with another cyclist on a road while 
carrying office Dak (Post). 

1 disclaim liability fo pay compensation on ae- 
count of the deceased's death on the following 
grounds: 

The deceased was not a workman as defined by 
s. 2 (n)of the Workmen’s Compensation Act, 1923, 
in that he was a railway servant but was per- 
manently employed in the District Medical Officer, 
Nagpur.” 


lt is evident that Railway Company 
conceded that the deceased was a railway 
servant but contended that he was nota 
“workman” for the reason that he was per- 
manently employed in the District Medical 
Office. 

The short question, therefore, is whe- 
ther the deceased, hospital peon, fell out of 
the scope of the definition of workman be- 
cause he was permanently employed in 
the District Medical Office. The expres- 
sion used in s.2(n) (1) is: “not perma- 
nently employed in any administrative, 
District or Sub-Divisional Office of a Rail- 
way. The Railway Company contends 
that the expression “permanently employed” 
means a railway servant who is “perma- 
nently engaged” as opposed to one whois 
“temporarily engaged’; the claimants cn 
the other hand contend that it means one 
who “habitually or continuously work” in 
office. 

{ confess the constructicn of that ex- 
pression is by no means easy. The langu- 
age appears to be clear but involves diffi- 
culty in its application. The well-known 
rule is to construe the language 
of a statule in its ordinary gYramma- 
tical sense unless it leads to some incon- 
giuity or manifest absurdity. I have, 
therefore, to see which of the two inter- 
“pretations proposed stands this test. The 
two interpretations proposed by the 
parties. differ in this that while the 
Railway Company lays emphasison the 
duration of the employment, the claimants 
stress the nature and venue of the employ- 
ment. If duration of the employment is 
to be the test, it will logically follow that 
“a railway servant who is not per- 
manently employed, that is to say, a 
person who is temporarily employed 
will fall under the definition of ‘workman’”’. 
The result will be that a privilege which 
is given to a temporary servant is denied 
to a permanent servant. To put it more 
concretely, a person working asa substi- 
tute for six months in place ofa per- 
manent incumbent in the District Office 
will be entitled to be regarded as a 
workman while the permanent servant for 
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whom he acts as a substitute will not 
be a workman. The position becomes 
still more anamalous if such a rule is 
applied to the case of Imam, the de- 
ceased. Supposing he had been ill for 
six months and his substitute, who would 
necessarily be a temporary servant (that 
is aservant “not permanently employed”), 
had sustained a fatal injury, the Railway 
Company on its own interpretation would 
be bound to admit him to bea workman 
and pay compensation to his defendants. 
If so, will it be reasonable to exclude 
Imam from the purview of the import of 
the term “workman”? 

Itis obviously illogical for the Railway 
Company to say we will compensate for 
the loss of the life of asubstitute because 
he was not a permanent servant, but we 
are not bound to compensate his principle 
because he was a permanent servant. 
Suca a situation is untenable and could 
not have been intended by the Legislature. 
Furthermore it must be observed that the 
¢.mpensation is not a remedy for negli- 
gence on the part of the employer but it 
1s ratherin the nature of insurance of the 
workman against certain risks of accident 
as was pointed out by Lord Haldane in 
Upton v.G. C. Railway (1). Can it be 
said that a temporary servant is exposed 
to ‘risks and that a permanent servant 
is not? If risk is incidental tothe em- 
ployment, there is no reason why the Legis- 
lature should be pa:tial in showing its 
tenderness to the temporary servant only. 

The word employment has a two-fold 
meaning: it may mean (1) engagement, that 
is, contract of service, or (2) work in the 
course of employment. It is in the latter 
sense that the word appears to have been 
used in the list of persons described in 
Sch. 11 of the Workmen’s Compensa- 
tion Act. The expression “not permanently 
employed...in any office of a railway” 
contemplates such servants as are not 
required to perform their duties con- 
tinuously or habitually in the office, that 
is to say, in-doors, but occasionally have 
to do out-door work in the course of their 
employment. The word “permanent” de- 
notes continuity and the expression in its 
concrete application will mean not con- 
tinuously working in any office.” I con- 
cede that this may appear to be a forced 
interpretation but it yields asense which 
accords with the experience of practical 
life. i l 

(1) (1824) A C 392; 93 LJ K B224; 130 L T 577; 
68 5 J 251; 40 T L R 204. 
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To sum up; The plain grammatical 
meaning of the expression under considera- 
tion leads to absurdity; while extending 
the enacting words beyond their common- 
place import yields a rational meaning. 

The task of making the choice involves 
me in no difficulty. I have no hesitation 
in accepting the second interpretation 
which avoids imputation of an absurd 
intention to the Legislature. 

It is not denied that Imam, the deceased 
peon, had, inthe course of his employ- 
ment, to do out-door work of going round 
on his bicycle to deliver the office post. 
He was a servant who was not continu- 
ously or habitually working in the office 
and, therefore, he fell within the ambit of 
the definition of workman in s. 2 (n) of the 
Workmen’s Compensation Act. His duties 
resembled thcse of workmen specified in 
Sch. II (XIII (?) ) of that Act. 

The appeal stands dismissed with costs. 

D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Rules Nos. 664 to 666 of 1936 
May 19, 1937 
M. G. GHOSH, J. 
. Srimati HEMAMAYEE CHOUDURANI 
AND OTHERS—~PETITIONERS 
TETSUS 
AKBAR ALI AND OTHERS—OPPOSITE 
PARTIES 

Transfer of Property Act (IV of 1889), s. 43— 
Mortgagor representing himself to be authorised to 
transfer—Such person subsequently becoming owner— 
Mortgage, if operative against property—Mortgagee, 
if bound to enquire—Estoppel. 

Where a person represents that he is authorised to 
transfer certain immovable property and mortgages 
such property, such mortgage shall, at the option 
of the mortgagee, operate on any interest which the 
mortgagor may subsequently acquire in such proper- 
ty. There is no obligation on the mortgagee to enquire 
whether the mortgagor had actually any authority 
to transfer, 


Rules against the judgment of the Sub- 
apace First Court, Comilla, dated April 8, 

Messrs. Atul Chandra Gupta and Bhagi- 
rath Chanara Das, for the Petitioner. 

Mr. Upendra Kumar Roy, for the Op- 
posite Party. 

Messrs. Bireshwar Chatterjee and Nani 
Gopal Das, for the Deputy Registrar. 

Order.—These are three petitions under 
8. 115, Civil Procedure Code, by the land- 
lords in three suits for rent. The facts, in 
short, are that the tenancies are situated in 
Taluk Panchananda Dutta in one-third 
share of the same owned by Krishna Kumar 
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Dutt. The right of Krishna Kumar Dutt 
was sold in 1910 but he remained in posses- 
sion and the purchaser in 1913 re-transfer- 
red the same to Krishna Kumars wife 
Benode Basini. Since then, the estate has 
been in possession of the family and in 
1912 Krishna Kumar mortgaged his one- 
third share of the taluk to the plaintilis and 
obtained a loan on the mortgage. After- 
wards, the plaintiffs instituted a mortgage 
suit against Krishna Kumar and his wife 
Benode Basini. Benode Basini in her 
written statement said that she was the 
owner of the estate and not Krishna Kumar. 
She died during the suit and her heirs, 
viz, the sons of Krishna Kumar were ex- 
punged from the record as not necessary 
in a mortgage suit. Mortgage decree was 
made against Krishna Kumar and his right, 
title and interest was sold in auction and 
purchased by the plaintiffs. Thereafter, 
there were quarrels about possession and 
the High Courtin July 1934, declared that 
the possession should be given to the plain- 
tiff of the right, title and interest of 
Krishna Kumar. Thereafter the plain- 
tiff issued notice.to tenants that they 
were the landlords to whom they should 
henceforth pay the rents. Afterwards, 
the present suits were instituted against 
three sets of tenants. The Munsif found 
that the purchase hy Benode Basini was a 
benami purchase and that the real pur- 
chaser was her husband Krishna Kumar 
but that as the plaintifs were denying the 
rights of Benode Basini’s sons who had been 
realising the rents from the tenants, the 
present suit could not succeed and the 
plaintiffs must institute another suit mak- 
ing Benode Basini’s heirs parties. There 
were appeals to the Subordinate Judge who 
agreed with the Munsif and dismissed all 
the appeals, 

In this Court it has been urged by 
Mr. Gupta appearing for the petitioners 
that on the facts found by the Courts below 
the plaintiffs are entitled to a decree for 
they purchased the right, title and interest 
of Krishna Kumar and it has been found 
by the Courts that the estate is the property 
of Krishna Kumar. He purchased it benami 
in the name of his wife Benode Basini. It 
was urged by Mr. Koy, the learned 
Advocate for the opposite party, that the 
Subordinate Judge did not find the title 
in the plaintiffs. He said: 

“To be successful in their claim the plaintiffs have 
to establish not only that the subsequent purchase 
was by the mortgagor in the benami of his wife, but 


also that the plaintiff can invoke the aid of the 
principle of feeding the estoppel”, 


708 
As to that, the terms of s. 43 of the Trans- 
fer of Property Act are quite clear which 


run thus: 


‘Where a person fraudulently or erroneously 
represents that he is authorised to. transfer certain 
immovable property and professes to transfer such 
property for consideration, such transfer shall, atthe 
option of the transferee, operate on any interest 
which the transferor may acquire in such property 


` at any time during which the contract of transfer 
subsists.” 


It is to be observed that this section is 
very different from s.4]1 where the trans- 
feree is under obligation to take reason- 
able care to ascertain that the transferor 
had power to make the transfer. There is 
no such provision in s. 43. The finding in 
this case is that at the date of the mortgage 
Krishna Kumar was in possession but had 
no title. Soon afterwards, however, he 
purchased the title.in the benami of his wife. 
He having purchased the title, at the option 
of the transferees, viz, the petitioners, the 
estate became liable to the mortgage and 
as such it has passed by the mortgage sale 
to {he petitioner. 

The next point urged by the learned 
Advocate for the opposite pariy is that 
the tenants have been: bona five paying the 
rents to the heirs of Benode Basini and tha: 
they will bein a bad position if they are 
forced to pay rent to the plaintiffs. Tae 
reply to this argument is that the tenants 
were duly given notice by the plaintiff after 
their possession in 1954 and if the tenants 
wanted tosafeguard their possession, they 
might have deposited the rent in Court 
under s. 61 of the Bengal Tenancy Act. 

The suit was for the rent of a part of 
1338, for 1339 and 1340 and for half of 
1341. It was found by the trial Court that 
up to the end of the year 1340, the tenants 
had bona fide paid the rents to the heirs 
of Benode Basini. It is not, therefore, 
equitable that they should again be paying 
the same rent tothe plaintiffs. The plain- 
tiffs, however, will get the rents for half 
year 134]. To this extent the Rules are 
made absolute. 

Parties will bear their own costs in all 
the Courts. 

D. Rules made partly absolute. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 343 of 1933 
ij August 19, 1937 
BURN AND ABDUR RAHMAN, JJ. 
Sheik MUHAMMAD ROWTHER 
AND ANCTHER—DEFENDANTS— 
APPELLANTS 
versus 
AYEESHA BIVI—PLAINTIFF— 
RESPONDENT 

Muhammadan Law—Dower— Character, not specifi- 
ed— Presumption. 

According to Muhammadan Law, the dower is 
presumed tobe prompt, where its character is not 
specified. 

The law laid down in Masthan Sahib v, Assan 


Bibi Ammal (4) applies to both Shias and Sunnis. 
[Case-law referred to] 


S.C. A. against the decree of the Court 
of the Subordinate Judge of Dindigul in 
A. S. No. 59 of 1932° preferred against the 
decree of the Court of the District Munsif 
of Palniin O. 8. No. 431 of 1931. # os 

Venkataramana Rao, J— (March 9, 
1957).— Three points have keen argued by 
Mr. Rajah Iyer in this second appeal one 
relating to a question of fact and the 
other two relating to questions of law. 
The question of fact relates to the genuine- 
ness of Ex. F which is the document 
on which the suitclaim for dower is based. 
There is a concurient finding of both the 
Courts that Ex. F is genuine, and it is 
not cpen to Mr. Rajah Iyer to challenge 
it in seecnd appeal. 

The second point urged before me is 
that as the contract Ex. F does not fix 
any time for payment of the dower, and 
as the parties are governed by the Hanafi 
Law, part of the dower must be presumed to 
be prompt and part deferred, and that the 
view of the lower Court following Hussain 
Khan Sardarkhan v. Gulab Khatoon (1), is 
not correct. It is admitted that the parties 
to this suitare Hanafis. The textwriters on 
Mubammadan Law seem to make a dis- 


‘tinction between the Shia Law and the 


Hanafi Law in regard to the pay- 
ment of dower where tke contract 
does not fix the time for payment. In 
Shia Law the presumption seems to be 
that, in- the absence ofa contract fixing 
the time for payment the dower is prompt 
and payable on demand: but in Hanafi 
Law the presumption seems to be other- 
wise. In Bibi Mahbooban v. Mohamad 
Ameer-ud-Din (2), Das, J. states the rule of 
law thus: 

“Tt seems to be well settled that amongst the 

(1) 35 B 386; 11 Ind. Cas. 558; 13 Bom. L R 511 

(2) 8 Pat. 645; 117 Ind. Cas. 207; A I R 1929 Pat, 
207; Ind. Rul. (1929) Pat, 415. 
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Sunnis where it is not settled at the time of the 
marriage whether the wife's dower is to be prompt 
or deferred part will be prompt and part deferred, 
the proportion referable to each category being 
regulated by custom, or, in the absences of custom, 
by the status of the parties and the amount of 
dower settled.” 

According to the learned Judge, the 
presumption will apply even in a case 
where an agreement is seb up but is not 
substantiated. This seems to be the view 
also of the Allahabad High Court in Umda 
Begam v. Muhamadi Bgam (3). Bul 
Mr. Panchapakesa Sastri contends that so 
far as this presideney is concerned, no 
such distinction is drawn between Shia 
Law and Hanafi Law and the Full Bench 
in Masthan Sahib v. Assan Bibi Ammal 
(4), must be deemed to have laid down 
the law for all Muhammadans. Accord- 
ing to the said decision, unless payment 
of the whole or any part is expressly 
postponed, it must be presumed to be 
prompt and payable on demand. It is not 
clear from the judgment, or from a reference 
to the printed papers, whether the parties 
were Shias or Sunnis. In the argument of 
Mr. K. Sreenivasa Ayyangar for the appel- 
lant before the Full Bench, there is a 
atatement to the effect that he contended 
that the parties were Shias. At any rate both 
the Allahabad and the Patna High Courts 
are inclined not to treat that case as laying 
down anv rule of Hanafi Liw but that 
the principle of that decision must be 
confined to Shias. I may observe that the 
decision in Masthan Sahib v. Assan Bibi 
Ammal (+), purports to follow a decision 
of the Privy Council in Mirza Bedar 
Bukht Mohamad Ali Bahadur v. Mirza 
Khurrum Bukht Yahya Ali (5), where the 
parties were Shias It is not clear from 
the Full Bench decision whether it is 
intended to govern all classes of Muham- 
madans, whether Shias or Hanafis. In 
view of the decisions of the Allahabad and 
Patna High Courts which have taken a 
definite view on this matter, it is desirable 
that there should be an authoritative ruling 
whether the decisien of the Full Bench in 
Masthan Sahib v. Assan Bibi Ammal 
(4), was intended to lay down the law for 
all Muhammadans, whether Shias or Sannis. 
I accordingly refer the matter to a Bench 
for disposal. 

The other point raised by Mr. Rajah 
Ayyar relates to the question of interest. 
This matter also will be disposed of by 


(3) 33 A 291; 9 Ind. Cas, 200; 8 A L J 27. 
(4) 23 M 371; 10M L J 123 (Œ B). 
(5) 19 W R 315; 2 Suther. 823 (P O). 
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the Bench dealing with the second 
appeal. 

Messrs. K. Rajah Iyer and U. S. Rama- 
sawmz, for the Appellants. 

Messrs. S. Panchapikzsa Sastri and K. 
BR Krishnasawmi, for the Respondent. 

Burn, J.—The facts are all set forth in 
the judgment of my learned brother which 
I have had the advantage of porusing. 
Since I agree with his conclusions, it is 
not necessary for me tosay more than a 
few words upon the subject for decision 
in this appeal. 

The point upon which our learned brother 
Venkataramana Rao, J. felt some doubt 
was whether the Full Bench in disposing 
of the case, Masthan Sahib v. Assan Bibi 
Ammal (4), intended to lay dowa the law 
for all Muhammadans, whether Shias or 
Sunnis. If it did, there is no question 
about the binding nature of the decision 
so far as we are concerned. and since the 
decision is now 37 years old, I should be 
very reluctant to suggest that it requires 
re-consideration whatever the nature of the 
decisions in other provinces might be. 

I do not think there is any room for 
doubt upon this matter. The order of 
reference to a Full Bench which gave 
occasion for the decision reported in 
Masihan Sahib v. Assan Bibi Ammal (4), 
States simply that the parties were ‘Muham- 
midans’. It goes on to state that this 
Court in the caseof Tadiya v. Hasanabi 
Yasi (6), in 18/0 held that “according to 
Muhammadan Law, dower is presumed to 
be prompt in the absence of express con- 
tract’. The ground of this decision was 
stated to be that “the authorities agreed 
that there was a prosumption of Muham- 
madan Law to this effect.” Later in the 
order of reference the learned Judges 
draw attention to Ameer Alis work on 
Muhammadan Law In which a distinction 
is made between Shia Law and the Hanafi 
doctrines. Nevertheless the opinion de- 
livered by the Full Bench there is no 
reference to any difference between Hana 
doctrine and Shia doctrine. It cannot be 
presumed that the learned Judges over- 
looked the reference to Ameer Ali’s work 
and the only conclusion I can draw from 
their opinion is that they deemed them- 
selves to be laying down the law for all 
Mubhammadans irrespective of sect. 

There is undoubtedly a divergence of view 
between Macnaghtan and Baillie in those 
paris of their treatises in which they were 
pr.pounding the principles of Hanafi Law, 

6,6MH ORO, 
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‘There was not, I believe at any time, 
any question about Shia doctrine on this 
point. According to Shia Law, the whole 
dower is prompt when the contract is silent. 
I agree with my learned brother that the 
remark attributed to Mr. K. Sreenivasa 
Ayyangar in the report of his argument in 
Masthan Sahib v. Assan Bibi Ammal (4), 
“These parties are Bhias” must be the 
result of incorrect repcriing. If the parties 
had been Shias, the contention put forward 
on their behalf could never have arisen. 
Macnaghtan and Bailliee differed. This 
Court in Tadiya v. Hasanabi Yari (6). 
(which was a case affecting Shafis, i. e. 
Sunnis), followed Macnaghtan in preference 
to Baillie and their Lordships of the Privy 
Oouncilin Mirza Bedar Bukht Mohamad 
Ali Bahadur v. Mirza Khurrum Bukht 
Yahya Ali (5), expressed the opinion that 
the view laid down in Macnaghtan's 
principles was “the admitted rule". Iam 
quite clear that we should do nothing now 
to indicate any doubt about the correctness 
of the decision in Masthan Sahib v. Assan 
Bibi Ammal (4). 

On the question of interest, no sufficient 
reason was shown for interference with the 
decree of the lower Court. 

The appeal must be dismissed with 
costs. ` 

Abdur Rahman, J.—This appeal arises 

out of a suit brought by one Aiyasha Bivi 
for the recovery of her dower amounting 

to Rs. 2,000 and for subsequent interest. 

The suit was filed on the basis of a deed 
of dower which was silent on the point 
whether the dower was prompt or deferred. 
It was alleged on behalf of the plaintiff, 
however, that as the deed was silent on 
the point, the dower should be presumed 
to be prompt and in any case there wasa 
communal custom prevailing to that effect in 
the Nallam Pillai community. In answer to 
this claim, her husband defendant No. 2 
pleaded that the deed filed on behalf of 
the. plaintiff was a forgery and that a sum 
of 2,000 tangas only and not Rs. 2,000 (a 
tanga being 1-3rd of a rupee) was fixed 
as dower between the . parties and was 
so entered in a document which had also 
provided that the whole ofthe dower was 
deferred in character. It was also pleaded 
that the aforesaid dower of 2,000 tangas, 
i. e. Rs. 667 was, although deferred, already 
paid to the plaintiff. In the alternative 
it was pleaded that the plaintiff was not 
entitled to recover any mahr durting the 
continuance of the nikah and that there 
was no custom which would entitle her 
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to claim it before dissolution of marriage. 

Finding that the plea of payment raised 
on behalf of the defendants was not sub- 
stantiated and that the deed of dower 
relied upon by the plaintif was a genuine 
document, the trial Court did not give an 
explicit finding on the custom alleged on 
behalf of the plaintiff but referring to the 
question of law it was stated that the view 
taken by the Bombay High Goart was 
probably the more correct view. He, 
therefore, found that the whole of the 
dower was payable on demand and decreed - 
the claim. 

Aggrieved by this order the defendants 
filed an appeal to the Subordinate Judge 
at Dindigal, who went into questions of 
facts carefully but disposed of the question 
of law with a statement that according to 
the Bombay High Court if the document 
was silent on the point when the dower 
was to be paid, it should be taken to be 
payable at once. 

Not being satisfied with the orders of the 
trial and the lower Appellate Court, the 
defendants came up to the High Court. 
The appeal was heard in the first 
instance by my learned brother Ven- 
kataramana Rao, who came to 
the conclusion that the genuineness of 
the deed of dower could not bechalleng- 
ed in the second appeal. But in view of a 
Full Bench decision of this Court given in 
Mastan Sahib v. Assan. Bibi Ammal (4), 
which followed a decision of the Privy 
Council in Virea Bedar Bukht Mohamad 
Ali Bahadur v. Mirza Khurrum Bulht 
Yahya Ali (5), .on the one hand and 
divergent views taken particularly by the 
High Courts of Allahabad and Patna in 
the rulings cited below on the other Hidan 
v. Mazhar Hussain (7), Taufikunnissa v. 
Ghulam Kambar (8), Umda Begam v. 
Muhamadi Begam (3), and Bibi Mahbooban 
v. Mohamad Ameer-ud-Din (2), he con- 
sidered it desirable to refer the case for 
an authoritative ruling, and the case has 
consequently been sent toa Bench of this 
Court for disposal. This was done par- 
ticularly as some doubt existed on the 
question whether the Madras Full Bench 
ease and the Privy Council case both of 
which have been cited above, intended to 
lay down the law for all Muhammadans 
whether of Shia or Sunni pursuasion, or 
only for Muhammadans of the Shia sect 
alone. This doubt was natural as the 
Privy Council decision was given in the 


(7) 1 A 483; 2 Ind. Jur. 389, 
(8) 1 A 506, 
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case of certain members of the ruling 
house of Oudh who were Shias and although 
there was nothing to sbow on the records 
cf the Madras Full Bench case printed 
In Masthan Sahib v. Assan Bibi Ammal 
(4), that the parties were Shias, a statement 
as been printed as having been made 
by Mr. K. Sreeeivasa Ayyangar, Counsel 
for the appellant, that the parties to that 
Suit were Shias. This is surprising as 
this Statement is preceded by the words 
‘Syed Ameer Ali in his work on Muham- 
madan Law, Vol. II, at p. 386, draws a dis- 
tinction between Shias and Hanafis”. If 
the Counsel for the appellant in that case 
were alive, as he must have been, to the 
distinction pointed out by Syed Ameer 
Ali, which laid down that under the Shia 
Law where no time was specified for the 
Payment of the dower or where its nature 
was described only in general terms and 
lt was not mentioned in the contract of 
marriage how much was prompt and how 
much deferred, the whole was to be con- 
sidered as prompt. Mr. Sreenivasa 
Ayyangar was contending for the appel- 
lant in that case that the dower in 
Muhammadan Law if not specified to be 
prompt, could not be presumed to beso. 
He is then stated to have cited in support 
of his contention the following words out 
of Bailie’s Digest of Muhammadan Law: 

“Whon the parties have explained how much of 
the dower is to be mooujjul or prompt, that part 
of ibis to be promptly paid, When nothing has been 
said on the subject, both the woman and the 
dower mentioned in the contract are to be- taken 
info consideration with the view of determining 
how much of such a dower should properly be 
prompt for such a woman and go much is to be 
mooujjul or prompt, accordingly, without any tefer- 
ence to the proposition of a fourth or a fifth, but 
what is customary must also be taken into con- 
sideration.” 


If the parties to the suif were on the 
other hand Shias, Bailie’s Digest of Muham- 
madan Law, Vol. 1 which deals with the 
law amongst Sunnis, would not have been 
quoted at all, particularly when the Counsel 
had, as pointed above, admitted that in 
the case of Shias, the presumption would 
be otherwise. It might be stated here 
that Bailie discusses the Immamea Law in 
the second volume of his work. 

The contention that Mr. Sreenivasa 
Ayyangar could not have made a state» 
ment in Masthan Sahib v. Assan Bibi 
Ammal (4), was also supported by the 
Counsel for respondent by a reference to 
Wilson’s Muhammadan Law who has 
pointed out that an admission of that 
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nature would have been fatal to 
the appellant's case (pages 118, 119—5th 
Edition). I have gone through ihe records 
of the case printed in Masthan Sahib v. 
Assan Bibi Ammal (4), and find ` nothing 
there which would show that the parties 
to the suit were Shias. In view of what 
has been said I have no hesitation in 
finding that the statement imputed to 
Mr. Sreenivasa Ayyangar to the effect 
that the parties to that suit were Shias 


and printed at p. 375 of 23 Mad. 
871, {[Masthan Sahib v. Assan Bibi 
Ammal (4)], could not have been made 


by him. On the other hand a reference 
to the other authorities which were cited 
by the Division Bench in referring the 
case to the Full Bench for decision and 
those which were cited before the Full 
Bench leads me to conclude that the Full 
Bench was dealing with a case between 
persons who were of Sunni persuasion, 
ae not those who followed the Immamea 
aw. 

As for the decision given by their 
Lordships of the Privy Oouncil in 
Mirza Bedar Bukht's case (5), it is true that 
the parties to that suit must be presumed 
to have been Snias as the ruling family 
of Oudh was a Shia family. But a refer- 
ence to the judgment in that case shows 
that their Lordships of the Judicial Com- 
mittee did not, while considering this 
question, refer to Shia texts nut to those 
which were applicable to Sunnis. There 
is nothing to show in fact that 
they intended to differentiate between the 
two schools of thought. The observations 
which they made in that case were wholly 
general in character. It would thus follow 
that the Ful! Bench case reported in 
Masthan Sahib v. Assan Bibi Ammal (4), 
is binding on us and is really based on 
the observations made by their Lordships 
of the Privy Council in Mirza Bedar 
Bukht Mohamad Ali Bahadur v. Mirza 
Khurrum Bukht Yanya Ali (5), in which 
they preferred to follow the law as laid 
down in Macnaghtan's Principles and 
ee Ohap.7, Art. 22 to the effect 
that 

“where it may not have been expressed whether 
the payment of the dower is to be prompt or 
deferred, it must be held that the whole} is due 
on demand”. 

Had the Full Bench case not been based 
on the law laid down by the Privy 
Council, it would have been necessary to 
consider whether in view of the pronounce- 
ments of the learned Judges of Allahabad 
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and Patna High Courts based as they are 
on the dicta of learned authors like Bailie 
and Ameer Alt it would not be advisable 
to refer the case to another Full Bench. 
But in view of the conclusions arrived at 
by me, [do not feel called upon to do 
s0. Moreover, while examining the original 
authoriiies referred to by Mr. Ameer Ali 
and Bailie, | came across an original 
text frm Hammedeyah, a work of great 
authority and filly recognised to be soe 
amongst the Sunni Mussalmans in India— 
in which the position of the law has been 
stated as described by Macnsaghtan in 
his. Princip’es of Muhammadan Law. If 
find at page 89 of the First Volume of 
Hammadeyah 1825 edition (Rendered into 
English, it would read as follows): 

“The dower is not free then from one condition 
and other. It would either be with a condition of 
immediate payment (4. e. Mooujjal) or with a condition 
of its being deferred (Mooujjal) or it may be silent. 
But if it is with acondition of immediate payment 
or js silent, is would become immediately payable 
(Mooujjal) for it is a contract with consideration 
and is, therefore, required to be equal on both the 
sides. As the woman (wife) has established the 
husband's right, it is essential that he (husband) 


may establish hers and this would be established 
on payments.” 


The learned author then prcceeds to 
refer to expressly deferred dower with 
which we are not concerned here. 
` It is true that Mr. Ameer Aji has based 
his opinion on Fatawa Alamgiri which 
relies for its authority on a passage from 
Fatawa Kazi Khan. lt have consulted both 
these original authorities and find that 
the statement of the law as given by them, 
has been correctly put down by Mr. Ameer 
Ali in his well-known work at page 499, 
Vol. II and by Bailiee in his Digest at 
page 127, 1875 Edition. 

But the fact remains that Hammadeyah 
lays it down differently and this view of 
law was propounded by Macnaghtan and 
recognised by the Privy Council cases in 
Mirza Bedar Bukht Mohamad Ali Bahadur 
v, Mirza Khurrum Bukht Yahya Ali (5), and 
followed subsequently by this High Court in 
Masthan Sahıb's case (4). 

This rule of law is more commendable 
as it makes it more exact and workable 
in practice and fits in with the advancing 
state of society which gives more rights 
to helpless ladies in getting what they do 
not generally get on account of their 
dcwer—a liability which flows frcm the 
Gontract of malriage and which was, 
although generally discharged previously, 
yet from which the husbands have latterly 


ed to escape in spite of a contract cf 


THADHOMAL v. HoLoMAL. (SIND) 


& 
t 


17210 


which they have taken full advantage 
themselves. ; 

As in Masthan Sahib’s case (4), the 
defendants in this case appear to have 
entertained the view themselves that the 
dower was payable on demand as in spite 
of the plea that it was deferred, they 
pleaded payment of the whole sum and 
thus, as pointed out in Masthan Sakib v. 
Assan Bibi Ammal (4), showed their con- 
sciousness that it ought to have been so 
paid. 

At all events, it would be dangerous - 
to go back upon or overrule decisions 
which are not manifestly errorneous. They 
have stood the test of time and must be 
deemed to have influenced a majority of 
Mubammadans—living in this Presidency 
at least—into a belief that if the character 
of dower is not specified, it would be taken 
to be prompt. 

The question of interest was not seriously 
contested and there is no reason why the 
plaintiff should not get it at the rate allowed 
by the lower Court when she has been 
deprived of the use of her dower for such 
along time although it has been fcund 
to have been payable to her on demand. 

For the reasons given I would dismiss 
the appeal with costs throughout. 

A.D. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 


COURT 
Second Civil Appeal No. 32 of 1934 
May 27, 1937 
MEHTA AND LOBO, A. J. Ca. 
THADHOMAL AND ANOTHER— APPELLANTS 
VETSUS 


HOLOMAL AND ANOTHER—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. II, r. 2— 
Lease containing default clause — Lessor, on default 
in payment of any rent, entitled to eject lessee and 
sue for rent at enhanced rate for unexpired period— 
Lessor’s option to keep lease subststing—Default made 
—Suit merely for rent due from dateof default to 
date of suit~—Default again — Second suit for rent 
for further period for which cause of action had not 
arisen tn previous suit—Subsequent suit, if barred. 

Where in a covenant there is a clause exclusively 
for the benefit of a party, it is to be treated not as an 
obligation but asan option which may be exercised 
or may not be exercised according to the choice that 
he may make inthat behalf. The reasoning is that 
itis nob open to the party defaultingto force the 
hands of the party for whose benefit the default pro- 
vision is made; as otherwise the default enures tothe 
benefit of the defaulter which is not the purpose of 
the agreement. Where the lessor finds that he would 
rather keep the lease subsisting in spite of default 
made by the lessee, if he thinks that that course is 
more beneficial to him, he cannot be compelled to put - 
an end to the agreement by reason of the default. 
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Where in spite of a default clause in a lease giving 
the lessor upon any default in payment of monthly 
rent, a right to eject the lessee and to realize the 
rent for the remaining unexpired period at an in- 
creased rate ofrent, the lessor finds that it would be 
beneficial to him to keep the lease subsisting, he 
cannot be compelled to put an end to the agreement 
by reason of the default, I£ instead of suing for 
recovery of rent for unexpired period or for ejectment 
he merely sues for rent due from date of default to 
date of spit, he will be deemed to have exercised the 
option not to claim under the default clause but 
to keep the lease subsisting. If after such suit, the 
lessee again makes a default and a suit is brought 
for rent for a further period for which cause of 
action had not arisen at the timeofthe previous 
suit, such sujt has acause of action different from 
that of the previous suit and O. II, r. 2, Civil Pro- 
cadure Code, does not bar the subsequent suit. 
Lasa Din v. Gulab Kunwar (1) and Nenumal Jiemal 
v. Chandumal Assanmal (2), relied on. 

S.C. A. against a judgment of the Dis- 
trict Judge, Sukkur. 

Mr. Dipchand Chandumal, for the Appel- 
lants. 

Mr. Srikishendas H. Lulla, for the Res- 
pondent, 

Mehta, A. J. C.—The facis giving rise 
to this second appeal are briefly these. The 
respondents who are said to be halvais (con- 
fectioners) took a lease of a shop belonging 
to the appellants for five years commencing 
from August 1, 1929. The rent agreed was 
Rs. 50 per month according to the Sindhi 
calendar to be paid regularly every month. 
In case of default, it was provided that 
the lessors shall be entitled to eject the 
lessees who shall also be liable to pay at 
once rentof the remaining period at the 
rate of Rs. 100 per mensem. The first 
default tock place on April 20, 1931. The 
lessors tiled a suit in the Small Causes 
Court, Rohri, for Rs. 148-14-6 in respect 
of rent due on April 20, 1931, uptil Sep- 
tember 13, 1931. That suit was decreed 
in favour of the plaintiffs. As there was 
still default made in payment of rent, the 
lessors had to file another suit; and this 
was in the Court of the Subordinute Judge 
because the Small Oauses Court had no 
jurisdiction to entertain suits of over Rs. 200. 
This suit was for Rs. 315 for rent due on 
September 14, 1931 uptil March 9, 1932, In 
both the suits, the rent was claimed at 
Rs. 50 per month. For the sake of conveni- 
ence, we will call the suit in the Small 
Cause Court asthe first suit, and the suit 
in the Subordinate Judge’s Court as the 
second suit. Inthe second suit which is 
now before us, several pleas were taken in 
defence, one of which was that by reason 
of the provisions of O. II, r. 2, Civil Pro- 
cedure Code, this suit was barred, because 
the claim in ib could have been made in the 
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first suit. Another plea taken was that 
there had\been an adjustment between the 
parties Yet a third plea was that tie lease 
deed had been executed under circum- 
stances which made it void and unenforce- 
able at law. On the plea of adjustment and 
that of undue influence, etc. no evidence 
was led so the trial Court decided these 
issues against the defendants. On the 
firat plea, which was a legal plea, the Court 
decided against the plaintiffs, and conse- 
quently dismissed the suit with costs, 
From this decision an appeal was preferred 
to the District Gourt at Sukkur. The 
learned District Judge was of the same 
opinion as the first Court with regard to 
the bar under O. II, r. 2, operating against 
the plaintiffs’ suit; and consequently dise 
missed the appeal. The unsuccessful plain- 
tiffs have come to us in second appeal 
and it is urged on their behalf that the 
view of law taken by both the lower Courts 
is erroneous, and that they are, therefore, 
entitled to a decree for the full amount 
claimed with costs. 

The plea taken in defence, and which 
was accepted by both the lower Courts, 
was that default having been made by the 
lessees, thelessors, under the terms of the 
lease, were entitled immediately to recover 
from the lessees rent for the whole of the 
unexpired period without Waiting for the 
termination of the lease; and as they had 
not done so in the first suit which was filed 
after the default, they were precluded from 
preferring any further claim on the same 
cause of action. Mr. Dipchand for the 
appellants contends that it was open to the 
lessors to waive the benefitof any clause in 
their favour sand that if the lessors chose 
to exercise the option so «cs not to en- 
force their rights under the de fault clause, 
that is if the lessors treated the lease ag 
still subsisting, their only cause of action 
in the first suit was for the rent that was 
actually due and which had fallen in arrears, 
Mr. Dipchand’s contention is that at best the 
provision for Rs.100 per mensem was 
merely pre-determined damages which the 
lessors could claim if they so wished to 
ou the breach of the agreement by the 
lessees. It is necessary first of all to ses 
what this provision is in the lease with 
regard to the rights of the lessors in case 
of default by the lessees. The clause reads 
thus: 

a case we evade or failin the payment of the rent 
every month as menticned above, we shall remain 
liable to pay at oncetherent of the remaining years 


at the rate of Rupees one hundred per mensem, 
and also the owner shall have power to eject qs.” 
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There can be no doubt that this isa 
clause which is for the benefit of the 
lessors and not for the benefit of the 
lessees. It isa benefit and not an obliga- 
tion; a potential right, and not a liability. 
In order to determine whether the bar of 
O. U r. 2, Civil Procedure Code, applied 
to thesecond suit, it is necessary to deter- 
mine what was the cause of action in the 
first suit. If the cause of action in the 
first suit was founded on a claim made by 
the lessors under the default clause, then 
they had to bring a suit for the whole 
relief, namely ejectment and rent for the 
unexpired period of the lease. If as is con- 
tended, and the contention is upheld, that 
the lessors had no option, but there was an 
obligation on them to determine the lease by 
guing for ejectment and for rent of the un- 
expired period of the lease, then their not 
doing soin the first suit and their claim- 
ing rent for only a part of the period of 
the lease would bar a subsequent suit. 
Thusthen the determining factoris whether 
on the occurrence of the default the 
lessors had an option, or had no option what- 

ever. 

O Mr. Dipchand for the lessors (appellants) 
contends that the lessors had an option: 
Mr. Lulla for the lessees (respondents) 
contends that the lessors had no option. It 
appears there is no decision exactly on all 
fours with the facts of the present case. But 
if we may draw an analogy, we have a 
decision of the Privy Council in Lasa Din v. 
Gulab Kunwar (1), to help us. In that case, 
their Lordships have laid down a certain 
principle and resolved the | doubts of the 
various High Courts in India on the point. 
That principle is that where there is a 
clause in a mortgage deed exclusively for 
the benefit of the mortgagee, and it purports 
to give himan option either to enforce his 
security at once, or if the security is ample 
to stand by his investment for the full 
term of the mortgage, he may exercise that 
option and wait till the mortgage money 
becomes due at the end of the period stipu- 
lated. No doubt that wasa suit in which 
their Lordships of the Privy Council had to 
decide a question of limitation. But the 
broad principle laid down appears to be 
that where in a convenantthereis a clause 
exclusively for the benefit of a party, itis 
to be treated not as on obligation but as an 


option which may be exercised or may not 

(1) 7 Luck 442; 138 Ind. Oas.779; A I R19382P 0 
951. 63 ML J 187; (1932) M W N 912; 360 W N 1017; 
36 L W 246; 56 O L J 237; (1932) A LJ 913; 34 Bom. 
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be exercised according to the choice that 
he may make in that behalf. The same 
view has been adopted by our’ own Court 
in Nenumal Jaimal v, Chandumal Assanmal 
(2). The reasoning is that it is not open to 
the party defaulting to force the hands of 
the party for whose benefit the default 
provision is made; as otherwise the default 
enures to the benefit of the defaulter which 
is not the purpose of the agreement. If a. 
mortgagee finds that the mortgage to him 
is a sound investment, he cannot be forced 
to terminate it immaturely because of the 
default of the other party. Similarly, where 
the lessor finds that he would rather keep 
the lease subsisting in spite of the default 
made by the lessee, if he thinks that that 
course is more beneficial to him, he cannot 
be compelled to put an end to the agreement 
by reason of the default. l 

In the present case, itis clear that the 
lessors when they filed the first suit exer- 
cised the option not to claim under the 
default clause; they thus kept the lease 
subsisting. Under these circumstances the 
only suit they could bring was to claim 
for arrears of rent. That was their only 
cause of action. We are of opinion, there- 
fore, thatthe cause of action in the first 
suit was different from the cause of action : 
in the second suit. Rent for a different 
period was the subject-matter of the second 
suit, the cause of action for which had 
clearly not arisen before the filing of the 
frst suit. We have had this point dis- 
cussed very elaborately before us; and we 
have come tothe conclusion that the view 
taken by both the lower Oourts with 
regard to the applicability of O. IL r 2, 
Civil Procedure Code, to the second suit, 
that is the suitnow before us, is wrong. 
There being no bar to the second suit 
being brought for arrears of rent, it is 
obvious it should have been decreed. The 
Pleas taken up in defence that there had 
been an adjustment and that the agreement 
had been executed under undue influence 
and coercion were tacitly dropped in the 
trial Court, because no evidence was led. 
It would be futile to contend that even 
if the bar under O. II, r. 2, was not appli- 
cable, the plaintiffs were still not enti- 
tled tothe rent claimed in this suit. In 


the lease the lessees say: 

“We have taken over possession of the shop together 
with the materials. We are liable until the end of 
the period whether we occupy the shop or not, or carry 
on trade therein or not, we shall remain liable to 
pay the rent” 


(2) 29 S L R 361; 161 Ind. Cas. 518; AIR 1938 Sind 
14; 8R 9 lal. 
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There can, therefore, be so far as we can 
pee, no defence that the lessees having 
vacated during the suit period they were 
not bound to pay the rent therefor. The 
fourth issue before first Court was: What 
order should be made about interest and 
instalments ? Mr. Dipchand for the appel- 
lants-lessors says that he does not claim 
any interest on the arrears of rent except 
after the decree, so that it is not necessary 
to remand the suit to the trial Court for 
the determination of this issue. The only 
question that remains is, whether the 
defendants are entitled to the indulgence 
of paying the decretal amount by instal- 
ments. Mr. Lulla does not point to any 
evidence on tha record which may justify 
his claim for this indulgence. We have, 
however, considered the fact that the plain- 
tiffs’ suit which should have been decreed 
some five years ago is decreed to-day so 

that they have suffered considerably; and 
~ the defendants have gained correspondingly. 
Moreover, the amount of the decree is not 
large. Under the circumstances we donot 
think that any order for instalments should 
be made. As a result, the decree of the 
lower Appellate Court is reversed; and a 
decree for the plaint amount will be given 
to the plaintiffs. 

With regard to costs, having taken all 
the circumstances into consideration, we 
think that the most equitable order would 
be, and thatis the order we make, that 
the plaintifs should get from the defen- 
dants tbeir costs in both the lower Courts, 
except Pleader’s fee, and full costs in this 
Court. The plaintiffs will be entitled to 
interest at the rate of six per cent. per 
annum from the date of this decree until 
payment. 

D. Appeal allowed. 


Fal 


NAGPUR HIGH COURT 
Second Civil Appeal No. 114-B of 1935 
March 8, 1937 
Bosn, J. 

CHHOGLAL BULIDAN MAHESRI, 
HIWARKHED, Talug AKOT— 
APPELLANT 
versus 
NAZIM SHABI, Wipow or SYED 
GAFFOR AND OTHERS— RESPONDENTS 
Berar Land Revenue Code, 1898, ss. 110 (5) (6), 96-B, 
96-C, 96-D, 96-I—Record of Rights—Presumption— 
Burden of proof—Record of title, presumption as to 

—Official acts—Presumption, 
There isa presumption under s. 96-(J), of the 
old Berar Land Revenue Code and under s.110 (5) 
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and (6), of the new, that entries in the Record of 
Rights and certified entries in the mutation registers 
are true until the contrary is proved or a new 
entry is lawfully substituted for them. 

But the presumption under the Act does not apply 
to any and every entry which may happen to finda 
place in these documents. It can only apply to 
such entriesas the law says must find place in 
them. The Codedirects a record to be made of the 
title or right in consequence of which mutation is 
claimed and in the absence of evidence to the con- 
trary it must be presumed that official acts were 
duly and properly performed and, therefore, that 
these entries were made and certified after due and 
proper enquiry. But once that is accepted, it must 
follow that the presumption under s. 96-I isof the 
correctness of the title so entered and not merely of 
the fact that it was asserted on the date of the ap- 
plication for mutation. 


S., ©. A. from the appellate decree of the 
Court of the 4th Additional District Judge, 
Akola, dated March 23, 1935,in ©. A. No. 
44-A of 1934, confirming the decree of the 
Court of the Sub Judge, Second Class, 
Akot, dated March 27, 1934, in U. S. No. 225 
of 1933. 


Mr. W. B. Pendharkar, for the Appel- 
lent. : 

Mr. A. Ahmad, for the Respondents. 

Judgment.—One Syed Gaffor died on 
February 14, 1920, leaving a widow 
Nazimbi who is the first plaintiff and two 
daughters Rafishabi and Rabiashabi who 
are the 2nd and 3rd plaintiffs, respectively. 
He also left three sons. These.plaintifts 
were, therefore, between them entitled toa 
5 annas 6 pies share in his property, the 
first plaintiff getting a 2 annas and the 
other two plaintiffs 1 anna 9 pies each. 
They now sue for joint possession of the 
three fields in suit which formed part of 
Gaffor’s estate to the extent of their res- 
pective shares. The suit was instituted on 
June 20,1933. | 

The defendant is a mortgagee from one 
of Gaffor's sons Syed Hussain. The deed 
is dated October 8, 1924. In due course 
the mortgagee sued upon his mortgage and 
eventually obtained possession on April 18, 
1931, under the final decree in Civil Suit 
No. 258 of 1929. His case is that Syed 
Gaffor divided his property in his lifetime 
into three shares and gave each of his three 
sons one of them. The share which fell to 
the lot of Syed Hussain comprised the 
fields in dispute, consequently it was 
urged that there was nothing left for the 
plaintiffs to inherit, so far as these three 
fields are concerned, when Gaffor died. In 
any case the defendant pleads that Syed 
Hussain held adversely to the plaintiffs 
fromthe date of the partition which they 
were ignored; and as the defendant and 
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his predecessor have been in possession 
_in their own right for more than 12 years, 
the plaintiffs’ claim is barred. The de- 
fendant also claimed the protection of s. 41 
of the Transfer of Property Act. 

With respect to the partition, there are 
entries in the Record of Rights registers for 
1928-29 with respect to each of these three 
fields. The entries are all the same and 
are to be found in Exs. D-4, and D-6. 
There are similar entries in the mutation 
register Ex. D-3. Theyall of them record 
Syed Hussain as the occupant “according 
to partition made by the father Syed 


Gaffor during his lifetime between Syed: 


Huesain and his brothers, Vikram and Syed 
Munir inthe year 1920", The entry in 
Ex. D-3 is dated December 23, 1921, and 
appears to have been made in consequence 
of an application dated October 16, 
1921. 

Of course what has been called a par- 
tition was nota partition strictly so-called. 
It, was a gift by Syed Gaffor to his three 
sons, but in so far as it effected a division 
of his property, the term is understand- 
able and was obviously colloquially used. 
The lower Courts have brnshed- aside these 
entries as of no consequence and the ques- 
tion is whether they were entitled to do 
so. Thereis a presumption under s. 96 
(I) of the Old Berar Land Revenue Code, 
and under s. 110 (5) and (6) of the new that 
entries in the Record of Rights and certi- 
fied entries inthe mutation registers are 
true until the contrary is proved or anew 
entry is lawfully substituted for them, and 
it is argued the burden of proof has been 
wrongly placed, for the learned Judge of 
the lower Appellate Court does not hold 
that the evidence establishes the contrary 
but brushes aside the entries altogether 
as of no consequence and disbelieves the 
oral evidence adduced in support of them. 
The contention of the Other side is that the 
entries canonly speak from the date on 
which they were made and so the pre- 
sumption is of the truth of the entry on 
that date and not with respect to the re- 
citale of past events. I have now to decide 
which of these is right. 

The entries in the mutation register 
were made in the year 1921 and so were 
made under the Old Code of 1896. It may 
be conceded at once that the presumption 
under the Act does not apply to any and every 
entry which may happen to find a place in 
these documents. It can only apply to 
such entries as the law says must find 
place in them. So what we have to see is 
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whether the Code directs a record to be 
made of the title or right in consequence 
of which mutation is claimed. I am clear 


-it does. 


Section 96-B directs that the Record of 
Rights shall include among other things all 
persons who are holders, owners or occu- 
pants of the land together with the nature 
and extent of their respective interests. 
The next sections deal wilh cases of devo- 
lution. Under s. 96-C, any person who 
acquires any of the rights menticned above 
from the person entered in the register, 
by among other things a gift, has to report’ 
his acquisition to the patwari within a given 
time. The patwari is then directed to enter 
the acquisition as reported inthe register 
of mutation under s. 96-D. He is also 
directed to post a complete copy of the 
entry in chaurt or some other public place in 
the village and also to give written intimas ' 
tion to all persons interested, and if any 
objections are made, they have to he recorded 
in the register. Section 96D (6) then 
directs that a Revenue Officer of a rank 
not lower than thatof a Naib Tahsildar 
shall test these entries, and if found correct, 
certify them. 

Therefore, it is clear that the person’ 
seeking mutation has to disclose his title,’ 
that the title itself has to be enquired into 
and that a record of it has to be made in 
the mutation register and subsequently ` 
certified. Ofcourse, if the necessary steps. 
outlined in the Act are not taken, the pre- 
sumption under s. 96-I cannot be made,’ 
but in the absence of evidence to the’ 
contrary it must be presumed that official’ 
acts were duly and properly performed, 
and, therefore, that these entries were 
made and, certified after due and proper 
enquiry. But onca that i3 accapted, it must 
follow that the presumption uaders. 96 I 
is of the correctness of the title so enter- 
ed and not merely of the fact thatit was 
asserted on the date of the application for 
mutation. 

The lower Appellate Court, as I have 
said, has brushed aside these entries and 
the learned Judge holds that he can attach 
no importance to them “in the absence of 
satisfactory proof that Syed Gaffor had par- 
titioned his property during his lifetime.” 
This does not place the burden of proof 
aright, so I have to revise these find- 
ings. 

* * + 

The appeal succeeds. The decrees of. 
the lower Courts are set aside and a decree | 
dismissing the plaintiffs’ claim with costs’ 
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in all the three Courts will now be drawn 
up. 

D. Appeal allowed. 


CALCUTTA HIGH COURT 
Ordinary Original Civil Jurisdiction 
December 14, 1936 

“LORT-WILLIAvGS, J. 
In the matter of JALPAIGURI BANKING 


AND TRADING CORPORATION, Lro. 

Companies Act (VII of 1913), s. 153—Scheme— 
Decree-holder and unsecured creditor—Whether in 
same class—Notice of meeting to approve scheme to 
unsecured creditors—Decree-holder, if bound—Scheme 
sanctioned by one Judge—Another Judge with equal 
jurisdiction, if can declare tt a nullity as regards a 
particular person—Alteration of scheme passed at 
meeting— Court's powers, 

As between a decree-holder and an unsecured 
creditor, their interests are not so dissimilar as to 
make it necessary to place them in different classes. 
Therefore, where a noticeofa meeting to approve 
a scheme of arrangement between the company and 
unsecured creditors, is issued to the unsecured 
creditors a decree-holder who is also an unsecured 
creditor is prima facie bound by the notice. In re, 
Jalpaiguri Banking and Trading Corporation, Ltd, 
(1), followed, Rajshahi Banking Corporation v. 
Surebala Debi (2) and Sovereign Life Insurance Co. 
v. Dodd (3). referred to. 

Where one Judge of the Court has sanctioned a 
scheme, it is clearly not within the power of another 
Judge exercismg equal jurisdiction to declare in 
effect that the order sanctioning the scheme is, to 
es extent that it affects a particular person a nul- 
ity. 

When at a meeting of creditors a scheme has 
been approved, the Court cannot, either at the time 
of sanction or at any time thereafter, alter the 
terms of the scheme without consulting those who 
agreed toit and without their sanction. The Court has 
no power, either atthe time of sanction or at any time 
thereafter, to expunge any part of the scheme or to 
modify it any way without consulting those who passed 
it originally and without obtaining their consent. All 
thatthe Court ean do is to refuse to sanction thescheme, 
or possibly to withdraw the sanction which has already 
been given. Thelatter, however, would, be a serious 
step to take unless taken within avery short time 
after sanction had originally been given. Rajshahi 
Banking Corporation v. Surebala Debi (2) and Miki- 
rendra Kishore Dutt v. Brahmonberia Loan Co., 
Lid. (6), followed. 


Messrs. P. C. Ghosh and M. N. Banerjee, 
for the Applicant (Decree-holder). 

Mr. &.C. Roy, for the Opposite Party. 

Order.—The applicant in this case is 
the holder of a decree against the Jalpai- 
guri Banking and Trading Corporation, 
Ltd. He had a current account with the 
company and instituted a suit upon failure 
of the company to honour his cheque for 
Rs. 16,421. A consent decree was passed on 
July 20, 1933, and it was agreed that this 
amount was to be paid by instalements. 
Subsequently on December 17, 1934, the 
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company proposed a scheme of arrangement 
under s. 153, Oompanies Act, and an order of 
this Court was obtained to convene a mest- 
ing of the unsecured creditors of the com- 
pany to sanction the scheme. The notice 
of the meeting stated that Ounliffe, J. 
had directed a meeting of the unsecured 
creditors of the company to be held on 
February 24, 1935, for the purpose of 
considering and fourthwith approving a 
scheme of arrangement proposed to be made 
between the company and its unsecured 
ereditors and the unsecured creditors were 
requested to attend. They were asked to 
produce their pass books or deposit re- 
ceipis in respect of their deposits with the 
company for verification. A copy of the 
scheme of arrangement was annexed to the 
notice and was entitled: “The scheme of 
arrangement proposed hbelween the Jalpai- 
guri Banking ana Trading Co., Ltd., and its 
unsecured creditors unders 153, Companies 
Act, 1913”. It provided that the scheme should 
remain in force for a period of 10 years but 
if the debts of the creditcrs were satified by 
an earlier date, the scheme should there- 
upon come to an end. Further it provided 
that the terms “creditor” should include a 
depositor and vice versa and should also 
include creditors who had recovered decrees 
for their debis. At a meeting on Febru- 
ary 24, 1934, those present adopted the 
scheme of arrangement. Thereafter it 
came before Cunliffe, J. who sanctioned it 
on March 21, 1935, and it was declared to 
be binding on the unsecured creditors of 
the company. 

The applicant argues that for the pur- 
pose of s. 153, Companies Act, a decree- 
holder is not of the same class of creditors 
as unsecured creditors of the company 
who have not obtained decrees. That as 
no separate meeting of decree-holders was 
held, they: are not affected, and that the 
sanction granted was ultra vires and a 
nullity and does not bind such creditors, 
and that the Court had no jurisdiction to 
sanction such a scheme so as to affect him 
or other decree-holders. It appears that 
he is the only decree-holder of this com- 
pany. Cunliffe, J. has found that notice 
of this meeting was served upon the appli- 
cant, though there is some doubt whether 
he attended it, and he says that he did 
not. He did not appeal against Cunliffe, J.’s 
judgment, but he seeks to get behind that 
judgment aliunde by asking me to declare 
that the scheme then sanctioned is not 
binding on the decree-holders of the com- 
pany, and that the order of March 21, 
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1935 isa nullity. He also asks that the 
words in the scheme “which include decree- 
holders” be expunged. 

It is clear, therefore, that he is asking 
me to set aside the judgment of Cunliffe, 
J. which is reported in In re Jalpaiguri 
Banking and Trading Corporation, Ltd. (1), 
and in which he decided that unsecured 
creditors of a company who have obtained 
decrees and such unsecured creditors as 
have not obtained decrees do not consti- 
tute different classes of credito:s so as to 
entitle either to have a separate meeting 
under s. 153, Companies Act. Learned 
Counsel for the applicant has advanced the 
somewhat unusual contention that, though 
there was no appeal, the position in this 
case has been altered since Cunliffe, J. 
gave his judgment owing to the decision 
in another case namely Rajshahi Banking 
Corporation v. Surebala Debi (2), at 
1105*. In that case it was decided that a 
depositor who had not obtained a decree 
and one who had, could not ke regarded as 
belonging to the same class for the purpose 
of s. 153, Companies Act, and that a notice 
sent to such decree holder asking him to 
attend a meeting of depositors for the pur- 
pose of considering 2 scheme was not bind- 
ing on him and he was not bound by any- 
thing decided at the meeting. Further, 
that the position was not altered when it 
appeared that there was set out in the 
schedule to the scheme of arrangement 
words to the effect that the expression 
“depositor” should include depositors who 
had filed suits and obtained decrees againsi 
the company, even though such provision 
was annexed to the notice of the meeting 
called to adopt the scheme. Some of the 
points which arise for decision on the 
present. application were considered in 
Sovereign Life Insurance Co. v. Dodd (3), 
wherein it was held that insured persons 
whose policies had matured formed a dis- 
tinct class of creditors from those whose 
policies had not matured, and that a separate 
meeting for such a class ought to have 
been held under the Act in order to make 
the arrangement binding upon the members 
of that class and that the arrangement did 
not, therefore, operate as a release by the 
defendant of his claim against the plaintiffs. 
Lord Esher, M, R. at p. 5797 said: 


(1) 39 OWN 875; 164Ind. Oas. 261; 9 R O 181, 

(2) 40 O W N 1104. 

(3) (1892) 2 Q B 573;62LIQB 19; 67L T 396; 
41 W R4. 
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“The Act says that the persons to be summoned 
to the meeting (all of whom be it said in passing 
are Creditors) are persons who can be divided into 
different classes—classes which the Act of Parlia- 
ment -recognises, though if does not define them, 
This, therefore, must be dona; they must be divi- 
into different classes. What is the reason for such a 
course ? It is because the creditors composing the 
different classes have different interests; and, 
therefore, if we finda different state of facts 
existing among different creditors which may 
differently affect their minds and their judgment, 
they must be divided into different classes. In 
the present case the persons who had notice of 
the meeting were policy holders, that is to say 
policy-holders whose policies had to be dealt with. 
But the defendant was not a policy-holder at all; 
his policies had been fulfilled; and he was a credi- 
tor for the amount of the policies, and could have 
sued the company for money due; he had a vested 
cause of action, the policy-holders had none; and 
it is obvious that he could not considerthe matter 
with the same mind and from the same point of 
view as the policy-holders who were summoned to 
the meeting. Ido not say that, when there is 
nothing left to be done but the payment of the 
money, 2 person in the defendant's position may 
not be said properly to be in the same class as 
others who are creditors of the society; but at 
any rate, he cannot fall within the same class as 
those whose policies have not matured. The defen- 
dant, therefore, belongs toa different class from 
those persons who were summoned as policy- 
holders, for his policies had not to be dealt with 
in any way they had already matured, he has, 
therefore, not been summoned to the meeting and 
what was done there does not bind him.” 

Bowen, L. J. atp. 583*, said: 

“If we are to construe the section as it is sug- 
gested on behalf of the plaintiff it ought to be 
construed, we should be holding that a class of 
policy-holders. whose interests are uncertain may 
by a mere majority in value, override the interests 
of those who have nothing to do with futurity, 
and whose rights have already been ascertained. 
It is obvious that these two sets of interests are 
inconsistent, and that those whose policies are 
still current are deeply interested in sacrificing 
the interests of those whose policies have matured. 
They are bound by no community of interest, and 
their claims are not capable of being ascertained 
by any common system of valuation........ 6 
seems plain that we must give such a meaning to 
the term “class” as will prevent the section 
being so worked as to result in confiscation and 
injustice, and that it must be confined to those 
persons whose rights are not so dissimilar as to 
make it impossible for them to consult together 
with a view to their common interest. If that be. 
So, in considering the deed of arrangement made 
with the company which took over the business 
of the Sovereign, we must so construe it as not to 
include in one class those whose policies had 
already ripened into debts and those whose 
policies might not ripen into debts for years to 
come." 


That case and those reasons were con- 
sidered by both Ounliffe, J. and the Judges 
sitting in appeal in the case to which I 
have referred and Cunliffe, J. applying ihat 
test, came to the conclusion that the 
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interests or the right of an unsecured 
- creditor with a decree behind him were 
not so dissimilar from the interests of an 
unsecured creditor without a decree 
behind him, that it was impossible for 
them to consult together in common 
interest in the company and to bring 
about a prolongation of its life. Applying 
the same test, the Court sitting in appeal 
held that the interest of decree-holder 
and depositors were so dissimilar that 
they must be regarded as belonging to 
separate ‘classes of creditors. In that case, 
however, it isito be observed that the 
scheme of arrangement was not between 
the company and its creditors but the 
‘company and its depositors. The terms 
“creditors” and “unsecured creditors" are 
obviously wider terms than the term 
‘depositor.’ I am inclined to agree with 
the opinion of Cunliffe, J. that as between 
a decree holder and an unsecured creditor, 
their intersts are not so dissimilar as to 
make it necessary to place them in differ- 
ent classes. 

The pcsition in the present case is 
different from that which existed in the 
case of Rajzshahi Banking Corporation case 
(2). Whereas in the present case the decree- 
holder is undoubtedly an unsecured cre- 
ditor and, therefore, prima facie would be 
bound by notice sent to unsecured creditors. 
In Rajshaht Banking Corporation case (2), 
the Court held that the debt arising out 
of the deposit having merged in the decree, 
the decre-holder had ceased to be a de- 
positor and had passed from the class of 
depositors into the class of decree-holders. 
It might have been argued in that case 
that the decree-holder had never received 
any notice of the meeting, because the 
notices were sent only to depositors, of 
which class he had ceased altogether to 
be one, by reason of the decree which he 
had obtained. Similarly, in the Sovereign 
Life Insurance Company’s case (3), Lord 
Esher makes a point of the fact that the 
defendant had ceased to be a policy-holder 
- altogether, and the notice in that case 
was sent to policy-holders. His policies 
had been fulfilled, ond he was a creditor 
for the amount of the policies. Therefore, 
he had ceased to be a member of the class 
with which the composition was made, 
and to the members of which notice had 
been sent. In Rajshahi Banking Corpora- 
tion case (2) Costello, J. in his judgment 
suggested that Cunliffe, J.’s judgment in 
“the present case was inconsistent with his 
‘earlier decision in In re Melanda Loan 
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Office, Ltd. (4), and that he (Costello, J-) 
thought that the earlier decision was7th® 
more correct. This statement, however, was 
merely an expression of the learned 
Judge’s opinion and was not part of the 
judgment of the Court. I must assume, 
therefore, that the Court when deciding 
the kajshahi Banking Corporation case (2) 
did not intend to overrule Cuniiffe, J.’s 
judgment in the present case. It is clear, 
therefore, that so far as the question whe- 
ther the present applicant ought to have 
been included in a separate class is con- 
cerned, the matter has been decided by 
Cunliffe, J. and is res judicata, yet I am 
invited to declare that the scheme, so far 
as it affects the applicant, is a nullity 
upon the ground that that is the effect of 
the decision in the Rajshahi Banking Cor- 
poration case (2). 

In my opinion that is not the effect of 
that decison, and where one Judge of this 
Court has sanctioned a scheme, it is clearly 
not within the power of another Judge 
exercising equal jurisdiction to declare in 
effect that the order sanctioning the scheme 
is, to the extent that it affects the present 
applicant, a nullity. The answer to the 
third part of the application, namely, the 
request that 1 should expunge from the 
scheme of arrangement the words “and 
shall also include creditors who have 
recovered decrees for their debts” and the 
words “or decree-holder" is that in my 
opinion the Court has no power to alter 
the terms of a scheme of arrangement, once 
those terms have been agreed upon by a 
meeting properly called and competent to 
approve the scheme. I am aware that 
Buckland, J. in In re Dewangunj Bank 
and Industry, Ltd. (5) decided that the 
Court had power to modify the words of 
the scheme and expunge similar words 
from a similar scheme which had been 
approved by a meeting of a class of cre- 
ditors to which the applicant did not 
belong. I am aware also that the Court 
in appeal in the Rajshahi Banking Cor- 
poration case (2) upheld this part also of 
Buckland, J.’s decision and held that in 
similar circumstances ib was proper for 
the Court to- expunge such words which 
ought not io have been sanctioned by the 
Court in the first instance. 

But in Mihirendra Kishore Dutt v. 
Brahmanberia Loan Co., Ltd. (6), this 

(4) 39 0 W N 690; 164 Ind. Cas. 189; 9 RO 157. 

(5) 38 O W N 1171; 155 Ind. Oas. 811; A IR 1935 
Sal. 117; 7 RO 624. 


(6) 38 CW N 920; 153 Ind, Oas, 511; AIR 1984 
Oal, 816; 61 O 913; 7 R O 375. 
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when a compromise or an arragement is 
agreed to in a meeting in accordance with 
s. 153, Companies Act, and such com- 
promise or arrangement comes before the 
Court for sanction, it is not open to the 
Court, in the absence of the consent of 
the parties agreeing or of any authority 
from them to agree to any {modification by 
the Court, to impose any modification or any 
Condition by way of modification of the 
scheme. That decision which dres not 
appear to have been considered by ihe Court 
in the Rajshahi Banking Corporation case 
(2), is equally binding upon me, and [ 
prefer to follow it. As I have had occasion 
recently to consider this point in another 
case, which will subsequently be reported, 
it is not necessary for me to deal with the 
point at length upon the present applica- 
tion. However, | may say that if seems 
to me to be so obvious that it can hardly 
be the subject of serious argument, that 
when at a meeting of creditors a sckeme hus 
been approved, this Court cannot, either 
at the time of sanction or at any time 
thereafter, alter the terms of the scheme 
Without consulting those who agreed to it 
and without their sanction. Their consent 
was obtained for a scheme containing 
cerlain terms. {t may well be that a 
scheme without those terms would not 
have been accepted or passed by that 
meeting of creditors. It seems to me, 
therefore, clear that the Court has no 
power, either at the time of sanction or at 
any time thereafter, to expunge any part 
of the scheme or to modify it any way 
without consulting those who passed it 
originally and without obtaining their 
consent. All the Court can do is to refuse 
to sanction the scheme, or possibly to 
withdraw the sanction which has already 
been given. The latter, however, would, 
in my opinion, be a serious step to take 
unless taken within a very short time, 
after sanction had originally been given 
because, obviously, as time goes on the 
position of the parties interested is altered 
and any alteration of the scheme or with- 
drawal of sanction might seriously pre- 
judice rights which had, in the meantime, 
accrued. For these various reasons this 
application must be dismissed with costs. 
Certified for Counsel. 
N. Application dismissed. 
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PRIVY COUNCIL 
Appeal from the Allahabad High Court 
November 25, 1937 
Lorp Maveuam, SIR Saapt LAL AND 
SIR Grores RANKIN. 
NAWAB SIKANDAR BEGAM-- 
APPELLANT 


VETSUS 
ZULFIKAR WALI KHAN (MINOR) AND 


OTHERS— RESPONDENTS 
Pardanashin lady -Gift by—Independent advice— 
Burden of proof—Gift for consideration and to ad- 
vantage of lady—Gift, if binding. a 
here -a pardanashin lady challenges the transfer 
made by her, on the ground of undue influence, it is 
for the defendants in the action to discharge the 
onus of showing that the plaintiff really understood 
and intended to execute the deed of gift but 
where the gift isa gift for consideration, it being - 
plain that the lady, who was at the date of the 
deed about £8 years cf age, derived substantial 
advantages from its execution and it is beyond doubt 
a reasonable document for her to enter into nor is 
the deed an improvident document which the lady if 
adequately advised could not properly have entered 
into, but isone which might well be to her real 
advantage, if is not necessary to prove an independ- 
ent advice. Kali Bakhsh Singh v. Ram Gopal Singh 
(b and Fartd-un-nissa v. Mukhtar Ahmad (2), follow- 
e 


The Hon. Cyril Aszuith, K.C. and Mr. 
W. Wallach, for the Appellant. 

Mr. A.M. Dunne, K.O. and Dr. Majd, 
for the Respondents. 

Lord Maugham.—tThis is an appeal 
from a decree of the High Court at Allah- 
abad, dated December 5, 1933, which re- 
versed the decree of the Court of the Sub- 
ee Judge of Bareilly, dated Jul y 30, 

The plaintif-appellant is a pardanashin 
lady, who at the date of the suit was, as 
their Lordships are given to understand, 
nearly 60 years old. She claimed in the 
suit instituted by her a declaration that 
a certain deed of gift dated April 13, 1928, 
executad by her in favour of the second 
defendant, was obtained through fraud; 
that she did not understund the contents of 
it; that she could not get independent 
advice in respect of it; that the conditions: 
for consideration were not fulfilled; that 
she had no intention to execute the same, 
and that, therefore, it was null and void 
against the plaintiff. The person in whose 
favour the deed of gift was executed, (the 
second defendant), was her grandson, a 
minor, who is now the first respondent 
(commonly called Majjan), a child whom she 
had brought up from the age of only 10 
months old on the death of his mother and 
on whom, according to the evidence, she 
had bestowed much love and affection. 
The first defendant (now deceased) was hey 
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younger son; Iftikhar Wali Khan, the 
guardian of the donee. The gift had been 
. completed by delivery of possession shortly 

after the deed had been registered. The 

High Court at Allahabad in a very able 

judgment, carefully considered the nature 

of the transaction embodied in tre deed 
of gift. They examined the evidence as 
to the income of the appellant, and the 
liabilities of her estate and as to the benefits 
which were to come to her under the deed 
of gift. It will not be necessary to mention 
all the figures; but it is material to state 
that the gift was a gift for consideration, 
that it is plain that the lady, who was at 
the date of the deed about 58 years of age, 
derived substantial advantages from its 
execution and that it was beyond doubt 
-& reasonable document for her to enter into. 
It is of first importance to observe that the 
deed was not an improvident document 
which the appellant, if adequately advised, 
could not properly have entered into, but 
is one which might well be to her real 
advantage. There was a great deal of 
dispute as tothe extent of her knowledge 
of the precise terms of the deed before it 
was executed and a little dispute as to what 
took place when three days after the exe- 
cution of the deed it came in for regis- 
tration in due course. Their Lordships are 
relieved from the necessity of going care- 
fully through the evidence on these 
two points, because the whole evi- 
dence has been most admirably and 
carefully summarised and commented upon 
in the judgment of the High Oourt, and 
they think it quite unnecessary to repeat 
the statements and the considerations which 
are contained in that judgment. This 
curious fact, however, should be mentioned, 
that when the contents of the document 
were read out and explained to the appel- 
lant by the Sub- Registrar, upon the occasion 
of the registration of the deed on April 16, 
1928, the appellant stated that she ad- 
mitted the execution and completion of the 
document, but added that the sum of 
«Rs: 300, and not Ks. 250 as stated in the 
deed, had been agreed upon to be paid for 
her monthly maintenance; and she also 
‘stated that it had been agreed that, apart 
-from that monthly amount, grain and fuel 
would be supplied to her “in accordance 
with her expenses,” and she added that she 
accepted the gift subject to the conditions 
there stated. The Sub-Registrar stated 
upon the documents the facts which have 
been mentioned and the contentions made 
by the appellant. The thumb impression 
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and saal of the plaintiff was affixed below 
this statement as required by the Sub- 
Registrar, and the witnesses included, it 
may be mentioned, Iftikhar Wali Khan, the 
guardian of the donee, Majjan. It seems 
to their Lordships that, if there had been 
any dispute before them as to whether in 
these peculiar circumstances the appellant 
was entitled to Rs. 300 and to the grain and 
fuel as mentioned inthis note of the Sub- 
Registrar, rather than to the Rs. 250 as 
mentioned in the deed cf gift, it would be 
necessary to consider the effect of the Indian 
Registration Act, particularly s. 35, and 
also to consider certain authorities in order 
to ascertain the precise legal effect of such 
a statement as this after the execution of 
the deed; and their Lordships must observe 
that it would have been much better wo 
have taken the more usual and- regular 
course of the re-executing the deed with the 
modifications which the parties had agreed 
to. It so happens, however, that the High 
Oourt at Allahabad have decided that in the 
circumstances of the case the conditions 
added by the appellant at the time of 
registration were admissible in evidence 
and binding on the donee. In coming to 
this conclusion no doubt they were to some 
extent influenced by thefact that her sig- 
nature is above the endorsement and that 
one of the witnesses was her sono I[ftikhar 
Wali Khan, the guardian for the infant 
donee, who apparently made no protest or 
no effective protest as regards the statement 
made by the appellant. However that may 
be, the respondents to the present appeal 
do not seek to disturb the view of the High 
Oourt at Allahabad on that point and are 
content that it should be taken that the 
deed operates as if the Rs. 300 were sub- 
stituted for the Rs. 250 and as if the appel- 
lant was entitled to the grain and fuel 
which is referred to in the Sub-Registrar’s 
record of what the appellant was claiming 
at the time of the registration. In these 
circumstances it does not seem necessary 
to their Lordships to express an opinion 
upon this part of the case. 

As regards the substance of the proceed- 
ings, their Lordships are satisfied that the 


grounds on which the appellant seeks to 


have the deed of gift set aside have failed. 
It is true that the appellant is a parda- 
nashin lady of considerable age and it is 
also true that at one time it was thought 
that in such a case there was a necessity 
for independent advice; but fortunately, 
there are two decisions which in the view 


‘of their Lordships completely explain the 


72) 
law applicable to transfers by paradanashin 
ladies, so far as the present question is 
concerned. Those‘cases are Kali Bakhsh 
Singh v. Ram Gopal Singh (1) and Farid- 
un-Nisa v. Mukhtar Ahmad (2), where there 
is an illuminating judgment delivered by 
Lord Sumner, in which he dealt with a 
case where an illiterate pardanashin lady 
had executed a deed without independent 
legal advice. In the present case it was 
for the defendants in the action to discharge 
the onus of showing that the plaintiff really 
understood and intended to execute the 
deed of gift but it was not necessary to 
prove independent advice. As regards 
the other various contentions put forwaid 
by the appellant, and urged before them 
with equal ability and conciseness by 
Mr. Asquith, their Lordships are satisfied 
with the reasons given and the analysis of 
the facts contained in the judgment of the 
High Court; and they have therefore come 
to the conclusion that the present appeal 
fails and must be dismissed with costs. 
They will humbly advise His Majesty ac- 
cordingly. 

D. Appeal dismissed. 

Solicitors for the Appellant.—Messrs. T. L. 


Wilson & Co. 
Solicitors for the Respondents.—Messrs. 


Francis & Harker. 
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First Civil Appeal No. 26 of 1934 
May 21, 1937 
Davis, J. C. AND HAVELIWALA, A. J. C. 
Firm or R. 5. GANGARAM AND R.S. T. 
RUPCHAND & Co.—APPELLANTS 
versus 
BECRETARY or STATE— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. €E0— Notice 
is mandatory—It cannot be waived by Oficer—Aver- 
mea in plaint that notice is “sent’—S. 80, if complied 
with. 

The wordsof s. 60, Civil Procedure Code, are even 
more imperative than the words of 5.92. Section £0, 
Oivil Procedure Code, contains a clear and unqualifi- 
ed prohibition upon the institution of suits without 
the statutory notics, and indeed it would appear that 
if it were clear upon the record that no notice had 
been given in accordance with the provisions of s. 80, 
far from it being possible to argue that the objection 
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as to notice had been waived, it would be the duty 
of the Court to discharge the statutory and unqualif- 
ed obligation ;imposed upon it and to reject the 
plaint. It cannot have been the intention of the 


“Legislature and if is not in the publicinterest that 


the provisions of s. £0, Oivil Procedure Code, as to 
notice can be waived at the whim or caprice of an 
individual officer. 

Where the plaint avers that a notice under s. 80 
is “sent” to the officer concerned, the averment is not 
in compliance with s. 80. The words “delivered” or 
“left” should be used, Murarifal v. E.V. David (D), 
referred to. Bhagchand Dagdusa v. Secretary of 
State (23, Prem Narainyv. Ram Charan (8) and 
Jagdishchandra Deo v. Debendra Prasad (4), relied 


on. 

F. C. A. against the decree of the First 
ev Sub-Judge, Sukkur, dated March 6, 
1934. 

i Mr. Dipchand Chandumal, for the Appel- 
ants. 

Mr. Partabrai D. Punwani, for the Res- 
pondent. 

Davis, J. C.—This isan appeal against 
an order of the First Class Subordinate 
Judge, Sukkur, in which he rejected the 
plaint of the appellants on the ground that 
the. notice required under s. 80, Civil Pro- 
cedure Ccde, was not given. The appel- 
lant firm were contraciors for certain work 
on the Sukkur Barrage and they filed a 
suit against the Secretary of State claiming 
one lac and thirty-five thousand rupees and 
interest at six per cent. for work done. The 
suit was filed on June 26, 1931, and notice, 
under s. 80 was alleged to have been 
given on April 25, 1931. The written 
statement was filed on January 14, 1932, 
but was silent on the question of notice, 
but on August 25, 1932, the defendants 
asked leave, which was granted, to amend 
their written statement raising the plea of 
want of notice under s. 60. In consequence 
the plea as to notice was successful and the 
suit of the plaintiffs was dismissed. 

In appeal before us, it was argued that 
the defendant, the Secretary of State, had 
waived notice as he was entitled to do, and 
that, in any case, permission should not 
have been granted to amend the written 
statement for it was granted at so late a 
stage of the proceeding that the plaintifis. 
were prejudiced: in consequence of the 
delay they could not file another suif, 
Now, our opinion is that the notice required 
by the provisions of s. 80, Civil Proce- 
dure Code, cannot be waived. Our atten- 
tion has been drawn to the case in 
Murarilal v. E.V. David (1), and to certain 
other decisions in unauthorized law reports 
to which we shall not refer, but speaking 


(1) 47 A 291; 84 Ind Oas, 734; A I R 1925 All. 241; 
22A LJ 1116, 
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for myself, I think the judgment of the 
Privy Council in Bhagchand Dagdusa v. 
Secretary of State (2) appears to leave no 
room for argument. It is argued before us 
that that judgment related only to the 
question of the kind of suits to which s. 80, 
Civil Procedure Code, would apply, and 
did not consider s. 80, Civil Procedure 
Code, as a section relating to procedure, 
but it is clear to us that the judgment 
does also relate to that section in that 
aspect. That judgment says (p. 184*) : 

“On the other hand, the view which has been 
taken in the other, High Oourts may be shortly 
summarised thus: The argument that a statutory 
provision ae to procedure is subject to some excep- 
tion of cases, where hardship or even irremediable 
harm might be caused, if it were strictly applied, 
might be used with equal cogency in connection 
with a Code fixing the admissibility of evidence or 
with a limitation section, recognizing rights but 
barring remedies. For this, however, there is no 
authority. The Act, albeit a Procedure Code, must 
be read in accordance with the natural meaning 
of its words. Section 80 is express, explicit and 
mandatory, and it admits of no implications or 
exceptions. A suit in which inter alia an injunc- 
tion is prayed is still “a suit” within the words 
of the section, and to read any qualification into 
if is an encroachment on the function of legisla- 
tion. Considering how long these and similar 
words have been read throughout most of the Courts 
in India in their literal sense, it is reasonable to 
suppose that the section has -not been found to 
work injustice, but, if this is not so, it is a matter 
to be rectified by an amending Act. Their Lord- 
ships think that this reasoning is right, To argue, 
as the appellants did, that the plaintiffs had a 
right urgently calling for a remedy, whiles. 80 is 
mere procedure, is fallacious, for s. 80 imposes 
a statutory and unqualified obligation upon the 
Qourt.” 


We can understand the argument that 
where there is in the plaint a proper 
averment that notice was served within the 
meaning of s. 80, and that averment is 
not traversed in the written statement, 
service of notice has been admitted, and 
that leave thereafter should not be granted 
to deny what has been once admitted, 
-elther expressly or by implication, but that 
is something quite different from waiver, 
In Prem Narain v. Ram Charan (8), the 
Privy Council held that the question 
‘whether a suit had been properly instituted 
under s. 92, Civil Prcecedure Code, could 
ibe raised for the first time before their 


()ATR1927 PO 176; 104 Ind. Oas. 957;541 A 
1338; 51 B 725; 53M LJ 81;:5AL J 641; 29 Bom. L 
WR 1227; (1927) M W N 561; 46 O L J 76; 1 Luck Cas. 
R91; 32 O W N 61; 26 L W 809 (PO). 

(3) A IT R1932 P O 51; 136 Ind. Oas. 461; 59 I A121; 
“3 A 990; 9 OW N 53; 36 OW N 257; 35 L W 224; 55 

> LJ 54; (1932) A L J 182; 62 M LJ 249; 34 Bom, 
a 491; Ind. Rul. (1932) P O 125; (19382) M W N 685 
¥*Page of A. R, 192; P, O—[#ad.] 
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Lordships’ Board, but the words of s. 80 
are even more imperative than the words 
of s. 92. Section 80, Civil Procedure 
Oode, contains a clear and unqualified 
prohibition upon the institution of suits 
without the statutory notice, and indeed 
it would appear that if it were clear upon 
the record that no notice had been given 
in accordance with the provisions of s. 80, 
far from it being possible to argue the 
objection as to notice had been waived, it 
would ke the duty of the Court to dis- 
charge the statutory and unqualified obli- 
gation imposed upon it and to reject the 
plaint : see also Jagdischandrav. Debendra 
Prasad (4). 

We do not think in view of the statutory 
obligation imposed upon the Court the 
question of waiver of notice or prejudice to 
the plaintiffs by the delay in taking objec- 
tion can be in any way decisive. It is 
argued that in this case there was in the 
plaint in para. 20 an averment that the 
provisions of s. 80, Civil Procedure Code, 
had been satisfied, but it is not an aver- 
ment that satisfies the provisions of s. 80, 
Civil Procedure Code, though it is so worded 
as likely and even calculated to mislead. 
It is stated in para. 20: 

“That a notice under s. 80, Civil"Procsdure Code, 
was sent to the Chief Engineer, Lloyd Barrage and 


Canals Construction, Karachi, and the Collector of 
TOT on behalf or the defendants on April 25, 


but it does not sayin the words of s. 80, 
Oivil Procedure Code, that the notice was 
“delivered” or “left” It says a notice was 
“sent. That would not satisfy the provi- 
sions ofs. 80, Civil Procedure Code. In 
fact the notice was delivered tothe Col- 
lector of Sukkur on April 27, 1931, so the 
suit could not have been instituted before 
June 27, and it was instituted on June 25, 
1931, a day too soon, and the statement 
in para. 20 of the plaint was false and 
misleading. This being the view we take, 
we do not think the question as to whether 
the objection was taken at too late a stage 
in the proceedings for it to be properly 
allowed, is of importance. It appears that 
the statement made in the memorandum 
of appeal that objection was taken only 
after issues were framed is incorrect. No 
issues were framed when objection was 
taken. Indeed, the pleadings had not been 
finally settled. On May 10, 1932, the 
plaintiffs applied for leave to amend their 
plaint. On June 20, the defendant filed 
objections to this application and it was 


(4) 58 O 850; 132 Ind, Oas. 634; AIR 1931 Oal, 503; 
350 WN 161; Ind, Rul, (1931) Cal, 586, 
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when the plaintiffs’ application to amend 
the plaint was pending that the defen- 
dant applied for leave to amend the writ- 
ten statement and raise the question of 
notice. 

So far as the question of prejudice to 
the appellants is concerned, namely that 
a fresh suit would not have been time- 
barred had the objection been taken 
promptly, the respondent contends that an- 
other suit was time-barred when the first 
written statement, was filed, because the 
cause of action arose on the completion of 
the contract, or June 28, 1928, and the 
allegations that the cause of action arose 
on July 7, 1929, or earliest May 22, 1929, 
are without substance; but we cannot 
decide that question on the material before 
us nor is it necessary to decide that ques- 
tion on the view we take of the case. We 
do not think there is any force in the 
argument that the provisions of a. 80, 
Civil Procedure Code, have been sub- 
stantially complied with because the no‘ice 
is only one day tooearly. If anticipati-n 
by. one day is to be condoned, why rot 
two days, and who isto say when a mere 
irregularity ends and an illegality begins ? 
Moreover, in our opinion, s. 80, Civil 
Procedure Code, lays down a rule of public 
policy which it is for the Officers of Gov- 
ernment to obey. It cannot have been 
the intention of the Legislature and it is 
not in the public interest that the provi- 
sions of s. 80, Civil Procedure Code, as to 
notice can be waived at the whim or caprice 
of an. Individual Officer. In our opinion, 
a strict adherence to the provisions of that 
section will be quite, if not more, important 
in the future as in the past. We, there- 
fore, dismiss the appeal with costs. 


D. Appeal dismissed. 
PRIVY COUNCIL 
Consolidated Appeals from the Madras 
High Court 


December 3, 1937 
Lorp WRIGHT, SIR Groran LOWNDES AND SIR 
GroRGE RANKIN. 
BALASUBRAHMANYA PANDYA 
THALAIVAR AND OTHERS— APPELLANTS 
VETSUS 
M. SUBBAYYA TEVAR AND ANOTHER 
— RESPONDENTS 
Hindu Law—Adoption— Authority—Mitakshara 
-Madras school—Adoption by widow—Authority, 
necessity of—Implied authority—First adopted son, 
dying— Whether authority to adopt another boy 
templicd—Question of intention is one of fact—Assent 
of kinsmen—Assent of agnates only, if necessary— 
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Succession—Atma bandhus—Rule of nearness of 
blood or religious eficacy—W hich prevatls—Madras 
Court of Wards Act (I of 1902), s. 34, Proviso— 
Ward, if can make testamentary disposition—Will 
must be confirmed—Time limit for confirmation. 

Under the interpretation of the Mitakshara Law 
as generally accepted in tke Madras Presidency 
an adoption by a widow is valid only if made 
under the authority of the lady's husband, or 
failing that, with the assent of his kinsmen. The 
requisite authority need not necessarily be express, 
but in order to constitute an implied authority, there 
must be circumstantial evidence of a cogent charac- 
ter. The mere association of one wife in an 
adoption by the husband is no indication of an 
authority toher to make a second adoption after the 
death of the firstadopted son, when there is noth- 
ing to show that the husband ever contemplated 4 
second adoption orthat he was prepared to leave 
pe ete of another boy to his wile. [p. 726, 
col. 1. 

The only kinsmen whose assent for an adoption 
by a widow need be sought arenot the agnates, 
Moreover, it would be equally difficult to hold that 
under the Madras Law there would be any residuary 
power in the widow to adopt inthe absence of 
sapindas. [idid.| 

Whether a particular intention (whether there was 
any implied authority to adopt) can be inferred from 
a particular set of circumstances is, rather a ques- 
ticn of fact than of law, and where on this question 
the Courts in India have concurred in their find- 
ings, their Lordships would not differ from the con- 
clusion at which they arrive. [ibid] 

Atma bandhus, i. 6, cognates of the propositus (the 
last male owner) have precedence in questions of 
succession over patri bandhus, i. e., cognates of his 
father, and matri bandhus, i.e., the cognates of his 
mother. The maternal uncle is a step nearer in degree 
to the propositus than the father’s sister's son though 
both of them belong to the class of cognates known 
as atma bandhus. In such a case, the sole criterion, 
to determine succession, is not religious efficacy, 
i. e., Which of the two claimants would, by his reli- 
gious offerings confer most benefit upon the pro- 
positus in the other world, The test of religious 
efficacy is applicable between atma bandhus only 
when the parties are equal in degree in accordance 
with the general scheme of the Mitakshara. And it is 
only when the test of proximity fails that religi- 
ous efficacy comes in. Jatindra Nath Hay v. Nagen- 
dra Nath koy (2), affirmed and followed, Vedachkela 
Mudaliar v. Subramania Mudaliar (8), explained and 
affirmed, Mutiusamt v. Muttukumarasami (4), approv- 
ed. [p. 727, col. 2.], 

It cannot be said that under the Mitakshara, the 
principle of propinquity does not apply beyond 
agnatic succession. ibid. | 

Where the estate of the testatrix isin the hands 
of the Court of Wards, she is not qualified to dis- 
pose of her property by will without the consent of 
the Court under Madras Court of Wards Act, 1902, 
s. 34, provided, nevertheless, that the Couit can con- 
firm a will made without its previous consent. 
The proviso to s. 34 fxes no limit of time within» 
which such confirmation must be made. The com 
fizmation made after the death of the testatrix ol» 
after the Court of Wards hands over the estate, ir 


valid. |p. 72v, col. 2.) ` 
Messre. a. M. Dunne, K. C. and P. V.7 


Subba How, for Appellant Nu. 1. 

Messrs. L. De Gruyther, K.-C., C. Sidnenm 
Smith, and T. P. Gopalakurhue Atyar— 
for Respondents Nos. 2,3 & 6, ` 
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Messrs. L. P. E. Pugh, K.C.andd. B. 
Godfrey, for Appellants Nos. 4 & 5. 

Sir George Lowndes.—In these con- 
solidated appeals the main quesion to be 
decided isas tothe right of succession to 
the Uttumalai Estate situated in the Tin- 
nevelly District of the Madras Presidency. 
There are now three claimants, each of 
whom filed separate suits in assertion of 
his claim and has appeared by Oounsel 
before the Board in support of it. They 
are respectively:— 

l. Navanithakrishna Marudappa Tevar, 

who claimed by adoption to the 
father of the last male-holder, He 
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will be referred to for convenience 
a8 the “adopted son”: 

2. Subayya Tevar, and 

3. Balasubrahmanya, 
each of these last-mentioned denying the 
validity ofthe adoption and claiming to 
be the nearest sapinda of the last male- 
holder. There were other claimants in the 
Indian Courts and other parties to the 
suits, but none of them have appeared 
before the Board and they may be disre- 
garded for the purpose of these appeals. 


The following pedigree sets out the posi- 
tion of the respective parties:— 


MARUDAPPA Periyana = NAVANITHA I == Gomati Marriage 
| i died 1851 areg 
Subbayya Tevar Rani Minakshi = Inrudalaya = Annapurni Gnanapurni 
claimant Succeeded to died August, 
No. (2). Estate 1891. Balasubrah- 
died 1921 manya 
claimant 
No. (3). 
Navanitha III Navanitha II 
adopted by adopted son 
Minakshi in died ones 


l 1920, 
claimant No. (1). 


Last male owner, 


N. B.—The names of females are printed in italics. 


Navanitha II, the last male owner, was 
duly adopted by Irradalaya and his second 
wife Minakshi to the exclusion of the first 
wife Annapurni, and after his death his 
adoptive mother Minakshi (hereinafter for 
convenience referred to as the ‘‘Rani”) 
was held entitled to succeed for a Hindu 
widow's estate (see Annapurni v. Forbes 
(1). In 1901 she handed over the manage- 
ment of the Uttumalai Estate to the 
Court of Wards, who remained in posses- 
sion until her death in 1921, when the 
disputed succession opened. On Janu- 
ary 23, 1920, the Rani purported to adopt 
Navanitha III. She also made certain tes- 
tamentary dispositions in his favour which 
are disputed by the other claimants and 
which will be considered by their Lordships 
in a later part of this judgment. 

As regards the main question, the suc- 
cession to the estate, it is obvious that if 
the adoption of Navanitha IIT is valid, no 
other question will arise. Their Lordships 
will, therefore, preceed in the first instance 
to deal with his claim. 

The factum of the adoption. though at 


first in dispute, is now admitted, but, 


under the interpretation of the Mitakshara 
Law as generally accepted in the Madras 


(1) 261 A246; 23M1; 3 OW N 730; 9ML J 
269; 1 Bom. L R 611; 7 Sar. 591 Œ 0). 


Presidency and by which the parties are 
governed, it would only be valid if made 
under the -authority of the lady’s husband 
or failing that, with the assent of his 
kinsmen. In the present case the express 
authority of the husband was alleged, but 
it has been negatived by both Courts in 
India, and in accordance with the estab- 
lished practice of the Board these con- 
current findings on what is a pure ques- 
tion of fact must be held conclusive. 

It was, however, contended in the Indian 
Courts that in the circumstances of this 
case, an implied authority should be in- 
ferred. The argument wasthat the asso- 
ciation by Irrudalaya of the Rani with him- 
self in the -adoption of Navanitha II (the 
last male-holder) which put her in the 
position of his adoptive mother, necessarily 
implied authority to make a second adop- 
tion if the first boy died (as he did) in 
infancy. 

This contention was repelled by the 
Indian Courts, Both the District Judge by 
whom the suits were tried and the High 
Court on appeal held that the mere associa- 
tion of one wife in an adcption by the 
husband was no indication of an authority 
to herto make a second adoption. They. 
therefore held that the adoption of Navani- 
tha, IH was without authority, 
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There is nothing to show that the hus- 

band ever contemplated a second adoption 
or that he was prepared to leave the selec- 
tion of another boy to his wife. Their 
Lordships are not laying down that the 
requisite authority must necessarily be 
express, but they agree with the District 
Judge that “in order to constitute an im- 
plied authority, there must be circumstantial 
evidence of a cogent character,” and they 
are satisfied that no such evidence was 
forthcoming in the present case. 
_ Whether a particular intention can be 
inferred from a particular set of circum- 
stances is, their Lordships think, rather a 
question of fact than of law, and on this 
question the Courts in India have con- 
curred in their findings. But apart from 
this, their Lordships see no reason to 
differ from the conclusion at which they 
arrived. 

A further question was debated in the 
Indian Courts as to the necessity of the con- 
sent of the Court of Wards to the adoption, 
but having regard to what has been said 
above, it is not now material to discuss it. 

No assent of kinsmen is alleged, but in 
the plaint a somewhat novel point was 
taken, that there being no agnates of 
Irrudalaya in existence at the time of 
the adoption, whose assent could be sought, 
the lady had an inherent authority to adopt 
of her own Volition. An issue was raised 
as to this in the trial Court but the con- 
tention was subsequently abandoned. It 
found no place in the argument before 
the High Court and is not referred to in 
the printed case filed on behalf of the 
adopted son before the Board, but the 
contention is sought to be revived before 
it by his Counsel Their Lordships would 
not be prepared to hold on the authorities 
that the only kinsmen whose assent need 
‘be sought are the agnates nor is there 
any evidence as to what sapindas of Irru- 
dalaya were in existence at the date of the 
Rani's adoption. Their Lordships think, 
moreover, that it would be equally difficult 
for them to hold that under the Madras 
Law there would be any residuary power in 
the widow to adopt in the absence of 
sapindas, but the contention was so clearly 
abandoned in India that itis not necessary 
to consider it further. ` 
_ For these reasons their Lordships are of 
opinion that the judgments of the District 
Judge and the High Court on the claim of 
the adopted son to the estate were right 


and that his appeal upon this part of the 
case fails. : 
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Their Lordships now turn to the con- 
tentions of the other two claimants, Sub- 
bayya and Balasubrahmanya. They are 
respectively the mother’s brother, and the 
son of an alleged half sister of the father, 
of the last male owner. 

The marriage of Gomati (see the pedig- 
ree above) to Navanithal is not admitted. 
The District Judge held that it was not 
proved and the High Court did not think 
it necessary to decide the question as, 
assuming it to be established, they affirmed 
the superiority of Subbayya’s claim. Their 
Lordships for the purpose of this judgment 
will make the same assumption. 


Both of these claimants admittedly be- 
long to the class of cognates known to the 
Hindu Law as atma bandhus; i. e., cognates 
of the propositus (the last male owner) 
who have precedence in question of suc- 
cession over patri bandhus, i. e. cognates 
of his father, and matri bandhus the 
cognates of his mother. The question 
between the claimants is as to the rights of 
such atma bandhus inter se, It is not disputed 
that Subbayya as the maternal uncle is 
astep nearer in degree to the propositus 
than the rival claimant as father’s sister's 
son. But for the latter it is contended 
that nearness in degree is no test as 
between atma bandhus, and that the sole 
criterion should be religious efficacy, 1. e. 
which of the twe claimants would, by his 
religious offerings, confer most benefit upon 
the propositus in the other world, and it 
is admitted that upon this test Balasub- 
rahmanya’s claim would prevail. The 
question between them, therefore, seems to 
be a clear cut one, namely, which of the 
two is the proper test to apply. 


At first sight it would appear that the 
question is covered by the direct authority 
of the Board Jatindra Nath Roy. Vv. 
Nagendra Nath Roy (2). In this case it 
was laid down that the test of religious 
efficacy was applicable between atma 
bandhus only when the parties were equal 
in degree. 


At the time the District Judge gave his 
judgment, this case had not come up to the 
Board, but a decision given ten years 
previously [Vedachela Mudaliar v. Sabra- 


(2) 58 IA 372; 135 Ind. Oas. 637; 80 W N 1011; 
A I R 1931 PC 268; 35 O WN 1153; (193D) M W N 
978; 34 L W 465; 61 M LJ 442; 33 Bom. L R 141l; 
Oy ALJ 1009; Ind. Rul. (1932) $P O 29; 59 O 576 


? 


~ 
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mania Mudaliar (3)], in which a question 
as to the right of succession between atma 
bandhus was discussed, was before him, 
and relying upon it and upon the view 
taken in Mayne's Hindu Law he held that 
Subbayya was the preferential heir. 

It was not until six years later—a delay 
which their Lordships greatly regret—that 
the appeal was heard in the High Court 
and by that time the report in Jatindra's 
case (2) was available. The learned 
Judges thought that any possible doubt 
as to the rule to be applied was set at 
rest by this later decision, and they accord- 
ingly affirmed the judgment of the District 
Judge on this point. 

Balasubrahmanya has nevertheless ap- 
pealed to His Majesty in Council against 
the rejection of his claim. In his petition 
to the High Court for leave to appeal, it 
was urged thatthe learned Judges of the 
High Oourt had misinterpreted Jatindra’s 
case (2). But before their Lordships, Mr. 
Dunne, with characteristic courage, admits 
that he cannot distinguish it, but attacks 
the decision as unsound and in conflict 
with the reasoning in the earlier case 
Vedachela Mudaliar v. Subramania 
‘Mudaliar (3). 

It might be sufficient in the present case 
to say that the question is clearly covered 
by the latest decision of the Board, but 
In view of the able argument of Mr. 
Dunne it may perhaps be desirable to 
„examine the position a little more closely. 


The argument put shortly is that in 
Ve dachela Mudaliar v. Subramania 
Mudaliar (8), in which the contest 


was between the father’s sister's son’s 
son and the maternal uncle, the Board 
expressly affirmed certain rules which 
had been enunciated by Muttusami 
Ayyar, J. in a previous Madras case Mut- 
tusami v. Muttukumarasami (4). The last 
of these rules was “that as between 
bandhus of the same class the spiritual 
benefit they confer upon the propositus is 
as stated in the Viramitrodaya, a ground 
of preference.” The affirmation of this 
rule, it was contended, made spiritual 
benefit the sole test as between members 
of the class and treated nearness of degree 
as irrelevant. Mr. Dunne admitted that 
8gnatic succession under the Muitakshara 
Law as interpreted in Madras depends 
(3) 48I A 349 at p. : : 
158. 1a L W 402; ig M Y T Pt 107; 


26 O W N 159; 41M LJ 676; 30 M'L, T198-4 UP 
LR (PC) 13; 21 Bom. L R649; ATER 1992 PC 33 


O), 
(4) 16 M 23 at p. 30; 12 M L J 298. 
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solely upon proximity of blood connection, 
and that the Bengal doctrine of religious 
efficacy has no application, but he claimed 
that the rule quoted above established that 
among cognates the exact opposite was the 
case, 1. e., that proximity of blood relation- 
ship went out altogether and religious 
efficacy came in as the sole test. 

Their Lordships think that such a 
change over would be, to say the least of 
it, remarkable. Mr. Mayne, in a passage 
that has often been quoted before the 
Board, after a detailed discussion of the 
Bengal Law says (s. 509) :— 

“When we go a stage back to the Mitakshara, 
and still more to the actual usage of those districts 
where Bhramanical influence was less felt, the 
whole doctrine of religious efficacy seeme to dis- 
appear. In the chapters which deal with succes- 
sion, the Daya Bhaga and the Dayakrahma Sangraha 
appeal to that doctrine at every step, testing the 
claims of rival heirs by the numbers and nature 
of their respective offerings. The Mitakshara never 
once alludes to such a test.” | 

It is also clear that the Vitromitradaya, 
Chap. III, pt. VIL (9), which is the 
principal authority for the well-recognieed 
priority of atma bandhus over the two other 
classes, clearly bases it on propinquity. 
Their Lordships think, therefore, that ib 
would be impossible to say that under the 
Mitakshara the principle of pvopinquity 
does not apply beyond agnatic succession. 

A reference to the judgment delivered 
by Mr. Ameer Ali in Vedachela’'s case 
(3) makes it clear that no such change 
over in the case of cognates was con: 
templated, and the rule above referred to, 
which was affirmed towards the end of the 
judgment, obviously does not make religious 
efficacy the only test among bandhus of 
the same class, though it does make it an 
admissible test, and it is perhaps worth 
nothing that the view taken by the Sub- 
ordinate Judge, to whose judgment their 
Lordships have referred and which was 
held to be well-founded, was that the 
religious test was only applicable if the 
proximity test failed, The final conclusion 
at which the judgment of the Board then 
arrived is stated as follows (p. 364*) :— 

“In the present case before their Lordships, the 
appellant and the deceased were sapindas to each 
other; and he (the appellant) is undoubtedly nearer 
in degree to the deceased than Subramania (the 
respondent). He also offers oblations to his father 
and grandfather to whom the deceased was also 
bound to offer pinda. The deceased thus shares 
the merit, resulting from the appellant's oblations 
to the manes of his ances:ors, whereas the father's 
sister's son's son offers no pinda to the deceased's 
ancestors. On all these grounds their Lordships 
think that the view taken by the Subordinate Judge 
was well-founded.” 


*Page of 481, A—[Ed] 
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It is difficult to suggest that the Board 
here discarded the test of nearness of 
degree, and adopted only that of religious 
efficacy ; they clearly applied both, and it 
is perhaps not without significance, in view 
of what the Subordinate Judge had said, 
that nearness of degree is put first. 

In Jatindra Nath Roy v. Nagendra Nath 
Roy (2) the question was between atma 
bandhus, admittedly equal in degree so 
that the test of proximity was no guide, 
and it was laid down, strictly as their 
Lordsbips think in accordance with the 
general scheme of the Mitakshara, that it 
was only when the test of proximity failed 
that religious efficacy came in. Their 
Lordships can ses no Inconsistency be- 
tween the two decisions of the Board, and 
no antagonism between the later decision 
and the rule enunciated by Muttusami 
Ayyar, J. upon which Mr. Dunne relies 
so strongly. They must, therefore, con- 
firm the decision of both Courts in India 
that, as between claimants Nos. 2 and 3, 
Subbayya as nearer in degree to the last 
male owner is entitled to succeeed to the 
estate. 

There remains to be considered the 
testamentary dispositions made by the 
Rani in favour of her adopted son. By 
her will dated May 9, 1921, the due execu- 
tion of which is not now disputed, she 
bequeathed to him the accumulations of the 
income of the estate amounting to Rs. 19,000 
and her jewels, vessels, ete. The District 
Judge held that the savings were not her 
property but went with the estate, and that 
it was not established that the jewels, ete., in 
her possession at the time of her death 
were her personal property. He, therefore, 
rejected the claim of the adopted son. The 
High. Court on appeal came to a different 
conclusion. They held that the savings 
which were found to be asum of Rs. 80,900 
in the hands of the Court of Wards and 
Rs. 9,244 in the lady's own possession, were 
the personal property of the Rani and 
would pass under her will. With regard 
to the jewels, etc., they came to the same 
ecnclusion. Subbayya has appealed against 
this decision, but the correctness of the 
High Court's finding has not been seriously 
contested before the Board in either case 
and their Lordships see no reason to differ 
from the High Court’s findings. 

A further point, however, remains. The 
Rani’s estate being in the hands of the 
Court of Wards, she was not qualified to 
dispose of her property by will without the 
consent of the Court, provided, nevertheless, 
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that the Court could confirm a will made 
without its previous consent (Madras Court 
of Wards Act, 1902,s. 34). In this case 
there was admittedly no previous consent, 
but the Courtof Wards, which had been 
a party in each of the suits, intimated its 
readiness to confirm the wiil so far as the . 
dispositions made by it were otherwise 
legally valid. The High Court accordingly 
after affirming the validity of the bequests 
referred to above, invited the Court of 
Wards to confirm them, and the Court's 
confirmation has been given. It is, however, 
contended that no confirmation could be 
given after the death of the Rani, or after 
the Court of Wards had given up possess 
sion of the estate, which they admittedly 
did in June, 1921. 


Their Lordships think that there is no 
substance in this contention, the proviso 
to s. 34 fixed no limit of time within 
which such confirmation must be made, 
and their Lordships think that in this res- 
pect the confirmation is sufficient. 


Another and possibly a more serious 
objection was taken to the confirmation aa 
given, namely that it confirmed part only 
of the will. Besides the bequests of the 
savings and jewels, the Rani also purported 
by her will to make over to the adopted 
son the management cf a temple on the 
estate with a certain endowment for the 
idol. No issue had been raised as to this 
in the lower Court and the High Oourt had 
refused to deal with it, leaving the question 
to be decided, if necessary, in another sujt, 
and the confirmation by the Court of 
Wards does not purport to cover this part’ 
of the will. At the hearing of the appeal, 
however, both parties were satisfied that all 
questions as to the temple should be left 
over, and the Court of Wards’ confirmation 
treated as sufficient for the purposes of 
the presenf appeal. Their Lordships are, 
therefore, relieved from the further con- 
sideration of this objection. 


For the reasons stated above, their Lord- 
ships will humbly advise His Majesty that 
each of the present consolidated appeals 
should be dismissed, that the decrees of 
the High Court so far as they affect the 
parties to these appeals should be affirmed, 
including such orders as have been made 
thereunder es to costs. Their Lordships 
think that there should be no order as to 
costs before the Board. A petition to ad- 
duce further evidence lcdged by M, Sub- 
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bayya Tevar was not supported and stands 
formally dismissed. 

D. Appeal dismissed. 

Solicitors for Appellant No. 1:—Messrs. 
Hy. S. L. Polak £ Co. 

Solicitors for Respondents Nos. 2,3 and 
6:— Messrs. Sanderson, Lee & Co. 

Solicitors for Appellants Nos. 4 and 5.— 
Messrs. Nehra & Co. 





CALCUTTA HIGH COURT 
Civil Appeals Nos. 104 and 107 of 1935 
May 11, 1937 
Nasim ALI AND EDGLEY, JJ. 
MONO MOHAN KUNDU—Dsrenpant 
No. 1—ApPELLANT 
versus 
NRIPENDRA NATH NANDI AND OTHER8S— 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. IX, r 13 
—Appellate Court affirming decree of trial Court— 
Only defendants contesting suit in trial Court ap- 
pealing—Defendants against whom ex parte decree 
was passed made parties — Decree individual and 

oceeding on common ground— Decree, whether merges 
in appellate decree—Ex parte decree, if can after- 
wards be set aside. 

By r. 13 of O. IX, Civil Procedure Code, the Court 
which passes an ex parte. decree has authority to set 
aside the ex parte decree. The exercise of this power 
presupposes the existence ofanex parte decree. If 
an appeal is preferred against the ex parte decree, 
the ex parte decree continues till the Appellate Court 
has determined the rights of the parties in con- 
troversy. After such determination by the Court of 
Appeal, the decree of the trial Court ceases to exist, 
Ii the decree of the trial Court is affirmed in appeal, 
it merges in the decree of the Court of Appeal and 
consequently ceases to have any existence. Whether 
the entire decree or a portion of itmergesin the 
decree of the Court of Appeal depends upon the 
scope of the appeal which is preferred against the 
decree of the trial Judge. The scope of an appeal 
would depend not only on its value but also ona 
variety of things as well, namely the subject-matter 
involved, the parties concerned therein and the 
manner Of its disposal. 

In a-suit a decree was passed on contest against 
some of the defendants and ex parte against others. 
The defendants, who contested the suit appealed; the 
value of the appeal which was preferred was the same 
as the value of the suit. The parties to the suit were 
all parties to the aapeal. The decree of the trial 
Court was one indivisible decree against all the 
defendants and it proceeded on a ground common to 
all of them, namely that they executed the bond and 
received the consideration and did not pay off the 
debt. The appeal proceeded on grounds common to 
all the defendants. The grounds of appeal taken in 
the appeal were such, if instead of affirming the dec- 
ree of the trial Judge, the Court of Appeal had re- 
versed it, it could have done so in favour ofthe 
other defendants as well, who were parties to the 
appeal but who didnot appeal. The trial Courts 
decree was affirmed againat all the defendants except 
one. Pending the appeal, the defendants against 
whom ex parte decree had been passed, applied to set 
aside the ex parte decree and he sought to continue 
the same even after the appellate decree : 
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Held, that there could not be any doubt that the 
entire subject-matter of the suit and of the decree 
was involved in the appeal. The decree of the trial 
Jugde came under the judicial consideration of the 
Court of Appeal and the Court of Appeal dealt with 
the entire subject-matter of the decree. Therefore 
the decree of the trial Judge became merged in the 
decree of the Court of Appeal and ceased to subsist 
any longer and that there was no ex parte decree 
of the trial Court subsisting which he could set 
aside under the provisions of O, IX, r. 13 of the Code. 
Brij Narain v. Tejbol Bikram (1) and Kalimuddin 
Ahmadv. Esabakuddin (2), relied on. 

Messrs. Charu Chandra Chaudhury (in 
No. 104) and Phani Bhusan Chakraburty 
(in No. 107), for the Appellants. 

Messrs. Gour Mohan Dutta, Atul Chandva 
Gupta and Sudhansu Kumar Dz, for the 
Respondents. 

Judgment.—One Moti Lal Kundu died 
leaving seven sons, Khetra Mohan, Lalit 
Mohan, Mono Mchan, Mohini Mohan, 
Kristo Mohan, Jatindra Mohan and 
Radhika Mohan, Khetra being the eldest 
and Radhika being the youngest. Shortly 
after the death of Motilal, leaving some 
infant sons, the other sons of Motilal 
borrowed a sum of Rs. 50,000 from some 
Nandis for the purpose of carrying on their 
ancestral business on a security of 6-7 the 
share in some of their ancestral properties. 
The Nandis thereafter instituted a suit to 
recover the mortgage money. In this suit 
Mono Mohan, Mohini Mohan, Kristo 
Mohan and Radhika Mohan were im- 
pleaded as defendants Nos. lto 4. Lalit 
Mohan having died after the mortgage, his 
infant sons, defendants Nos. 6 and, 7, 
were also impleaded as defendants. Ja- 
tindra Mohan having died childless, his 
mother, that is the widow of Motilal, was 
also made a Party defendant to the suit. 
The suit was contested by defendants 
Nos. 2, 3 and 4. The natural guardian 
of defendants Nos. 6 and 7 having failed 
to appear in the suit, a Pleader of the 
Court was appointed their guardian. Sum- 
mons was served upon him but he did not 
contest. 


A preliminary decree was passed in the 
suit on February 22, 1929, on contest 
against defendants Nos. 2, 3, 4 and eg 
parte against defendants Nos. l, 4, 5, 6 ° 
and 7. The decree was made final on 
March 26, 1929. Thereafter defendants 
Nos. 2, 3 and 4 filed an appeal to this 
Court on May 23,1929. On June 1929 de- 
fendant No. 6 filed an application for 
setting aside the ex parte decree passed 
against him under O. IX, r 18, Civil 
Procedure Code. On July 27, 1929, defen- 
dant No. 1 filed another application for 
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setting aside the ex parte decree. The 
appeal to this Court, preferred by defen- 
dants Nos. 2, 3 and 4, was disposed of on 
June 7, 1933. The appeal of defendant 
No. 4 was allowed and the suit was dis- 
missed against him and the decree of the 
trial Oourt was affirmed by this Court. 
The applications of defendants Nos, 1 and 
6 came up for hearing before the learned 
Subordinate Judge on September 25, 1934, 
and by his order dated September 29, 
1934, the learned Judge rejected the two 
applications on the ground that the decree 
of the Subordinate Judge against all the 
defendants except defendant No. 4 having 
been affirmed on appeal by this Court, there 
was no ex parte decree of the trial Court in 
existence which could be set aside by him 
under the provisions of O. TX, r. 18 of the 
Code. Hence these two appeals. M. A, 
No. 107 is .by defendant No. 6 and M.A. 
No. 10: is by defendant No 1. By r. 13 
of O. IX, Civil Procedure Code the Court 
which passes an ex parte decree has 
authority to set aside the ex parte decree. 
The exercise of this power presupposes 
the existence of an ex partz decree. If 
an appeal is preferred against the ez 
parte decree, the ex parte decree continues 
till the Appellate Court has determined the 
rights of the parties in controversv. After 
such determination by the Court of Ap peal, 
the trial Oourt: ceases to exist. If the 
decree of the trial Court is affirmed in 
appeal, it merges in the decree of the 
Court of Appeal and consequently ceases 
to have any existence. See the case in 
Brij Narain v. Tejbal Bikram (1). 

The contention of the learned Advocate 
appearing on behalf of the appellants in 
these two appeals, however, is that in spite 
of the decree of the Court of Appeal there 
is still a subsisting decree of the trial 
Court over which the trial Court has 
control. It is argued that the decree of 
the trial Court against defendants Nos. 2 
and 3 only, was affirmed by the Court 
of Appeal and not the decree against the 
other defendants, including the appellants 
in these two appeals, and consequently the 
. ex parte decree of the trial Oourt against 
the appellants still subsists. Whether the 
entire decree or a portion of it merged in 
the decree of the Court of Appeal would 
depend upon the scope of the appeal which 
was preferred by defendants Nos. 2 and3 
against the decree of the trial Judge. The 

(1) 37 LA 70; 6 Ind. Oas. 669; 32 A 295: 14 O WN 


667; 7 A L J 507; 11 O L J 560; 12 Bom. L R4448 M 
L T 57; 20M L J 587; (1910) M W N 392 (P 0.) 
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scope of an appeal would depend not only 
on its valne bnt also on a ; 

“variety of things as well, namely the subject- 
matter involved, the parties concerned therein and 
the manner ofits disposal; see Kalimuddin Ahmmad 
v. Hsabakuddin (2) at p. 734*.” 

It is not disputed that the value of the 
appeal which was preferred by defendants 
Nos. 2 and 3 wasthe same as the value 
of the suit. The parties to the suit were 
all parties to the appeal. The decree of 
the trial Court was one indivisible decree 
against all the defendants and it proceeded 
on aground common to all of them, namely 
that they executed the bond and received 
the consideration and did not pay off the 
debt. The appeal to this Court proceeded 
on grounds common to all the defendants, 
though there was a special ground so far 
as the appeal of defendant No. 4 was con- 
cerned, namely that he was a minor at the 
time when the bond was executed. The 
grcunds of appeal taken in the Appeal were 
such, if instead of affirming the decree of 
the trial Judge, the Court of appeal had 
reversed it, it could have done so in favour 
of the other defendants as well, who were 
parties to the appeal but who did not appeal. 
There cannot be anv doubt, therefore, that 
the entire subject-matter of the suit and 
of the decree was involved in the appeal. 
The manner in which the appeal was dis- 
posed of by the Court of Appeal is in- 
dicated by the following passage in the 
judgment of the lerrned Judges who dispos- 
ed of the appeal: 

“The defendants to the suit, including the present 
appellants, raised several defences which it is not 


now necessary to mention beyond saying this: 
that they raise defences which have been dis- 
allowed to the effect that the defendants were 
made to sign the mortgage whereas they had 
unbounded confidence in their elder brother and 
agreed to sign the document as they were given to 
understand that this was a lease. The Subor- 
dinate Judge has rightly rejected this part of the. 
defendants’ case.” 

From that it is clear that the learned 
Judges were not simply considering the 
defence of the appealing defendants. They 
were considering the defence to the entire 
suit. The decree that was passed by the 


learned Judges is in these terms: 

“Tt is ordered and decreed that the decree of the 
Court below be varied in the manner following, 
namely, that the decree of the Court below in so 
far as it has allowed the plaintiff's suit as against 
defendant No. 4, and in so far as it has directed that 
costs be paid by him to the plaintiff, be set aside, 
and in lieu thereof it is ordered and decreed that 
the suit do stand dismissed as against the said 
defendant No. 4 alone. And it is further ordered 

(2) 51 O 715; 83 Ind, Cas. 220; A I R 1924 Cal. 830; 
28 O WN 795; 390 L J 392. 
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and decreed that the rest of the decree of the Court 
below do stand affirmed.” 


There cannot be any doubt, therefore, 
that the entire subject-matter of the suit, 
as well as of the decree of the trial Judge, 
came under the judicial consideration of 
the Court of Appeal and the Gourt of 
Appeal dealt with the entire subject-matter 
of the decree. The learned Judge was 
therefore right in holding that the decree 
of the trial Judge became merged in the 
decree of the Court of Appeal and ceased 
to subsist any longer and that there was 
no ex parte decree of the trial Court subsis- 
ting which he could set aside under the 
provisions of O. IX, r. 13 of the Code. It 
may be pointed out that defendant No. 6 
was admittedly a minor at the time when 
the ex parte decree was passed. In his 
application under O. IX, r. 13, there is no 
allegation that the summons upon his 
guardian was notserved. The result there- 
fore is that the appeals are dismissed with 
costs, hearing-fee being assessed at one gold 
mohur in each appeal payable to the 
decree-holders only. 

Ds Appeals dismissed. 


CALCUTTA HIGH COURT 
Oivil Application in Suit No. 1935 of 
1932 
July 28, 1936 
PaNcKRIDGE, J. 
In re A PETITION 1N Srimatti MAHAMAYA 
DASSI— PETITIONER 


VETSUS 
Shaik Munshi ABDUR RAHIM 
AND CTHERS— RESPONDENTS 

Interest—Damdupat—Rule of—If applies on 
Original Side of High Court—Hindu lending in 
joint account of Hindu and non-Hindu—Applicabi- 
lity of rule, against Hindu borrower—Non-Hindu 
borrower, if can claim contribution—Hindu Law— 
Damdupat. 

The rule of damdupat is in proper circumstances 
applied on the Original Side of the High Court. 

The rule of damdupat applies to a loan by a Hindu 
lender made on jojat account toa Hindu borrower 
and non-Hindu borrower as far as the Hindu bor- 
rower is concerned. It does not, however, follow 
that the non-Hindu joint borrower will not be en- 
titled to claim contribution from the Hindu bor- 
- rower on the basis of the sum he has actually paid 

even though by reason of the rule that sum is in 
excess of what the lender would have recovered from 
the Hindu joint borrower. 


Order.—This application to vary a 
report of the Registrar, dated September 
11, 1934, comes before me in the fol- 
lowing circumstances: A Hindu woman, 
Kishori Bala Dasi, owned No. 38/3 A, Nil- 
moni Mitter Street, and Jalilur Rahaman 
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whose mistress Kishoribala was, owned tne 
adjoining premises No. 6-A, Gouri Shankar 
Lane. On January 27, 1927, Kis oribala 
and Jalilur, to secure Rs. 4,000 borrowed 
by them jointly, mortgaged these premises 
to Kishory Mohan Dutt. On April 20, 
1927, Kishoribala and Jalilur further 
charged the premises to secure Rs. 2,000 
borrowed by them jointly in favour of 
Baidya Nath Pal. The plaintiff Mahamaya 
Dasi is the assignee of this charge. On 
June 8, 1927, Kishoribala and Jalilur fur- 
ther charged the premises to secure Rs 800 
borrowed by them jointly in favour of 
Prasanna Kumar Das. In para. 5 of the 
petition used in support of this application 
it is stated: 

“In all the indentures of mortgage and further 
charge although the consideration was paid to both 
the mortgagors, each of them mortgaged her and 
his respective premises in favour of the respective 
mortgagee. Hach of the indentures thus contained 
two distinct and separate contracts, one by which 
Kishoribala mortgaged her premises in favour of 
the respective mortgagee for the amount advanced, 
and the other by which Jalilur mortgaged his pre- 
mises in favour of the said mortgage of the said 
amount.” 

This analysis of this legal position is not 
challenged by the parties opposing this 
application. Both mortgagors died before 
suit, and their personal representatives 
were accordingly made defendants along 
with the first and third mortgagees, Dutt 
and Das. The present petitioner is the 
daughter and sole heiress of Kishoribala. 
She is a minor and is being brought up as 
a Muhammadan. A preliminary mortgage 
decree was passed on February 6, 1934, 
which provided inter alia that an account 
should be taken of what was due on the 
Various encumbrances. The Registrar has 
found Rs. 9,072-14-6 due on tke Dutt mort- 
gage, Rs. 4,464-8-0 due on the Pal charge, 
and Rs. 3,783-1-10 due on the Das charge. 
All the original mortgagee and the 
assignes ofthe Pal charge are Hindus and 
Kishoribala was a Hindu. The petitioner 
submitted tothe Registrar that on account 
of this higher liability as representing the 
estate of Kishoribala was limited by the 
Hindu Law of damdupat, according to 
which no greater arrear of interest can be 
recovered at any one time than what will 
amount tothe principal sum. The Regis- 
trar rejected this submission, and the pre- 
sent application seeks to substitute for the 
sum found dus by him the sums of Rs. 8,000 
and Rs. 4,000 and Rs. 1,600. That the 
rule will, in proper circumstances, ba applied 
on the Original Side of this Court is unques- 
tionable. Nobin Chunder Bannerjee v. 
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Romesh .Chunder Ghose (1). Moreover, I 
do not understand it to be seriously 
. argued that the position is affected by the 
fact that the petitioner is now a member 
of the Muhammadan community. Her 
personal Jaw is irrelevant inasmuch as she 
is Only before the Court in a representative 
capacity. 

The question accordingly can be simply 
stated. “Does the rule of damdupat apply 
to aloan by a Hindu lender made on joint 
account to a Hindu borrower and non- 
Hindu borrower as far.as the Hindu bor- 
rower is concerned ?” Rather surprisingly, 
the case- appears to be.one of ârst impres- 
sion, for transactions such as there in 
suit must be very common. It certainly 
appears to be the tendency of the Courts 
to keep the rule within narrow limits. 
For example, it does not apply after a suit 
has been filed to recover the debt, nor 
when the debt has’ been assigned by the 
Hindu lender toa non-Hindu. Counsel for 
the mortgagees argued tkat s. 43, Contract 
Act, has the effect of making the rule 
inapplicable. 


In my opinion, however, if the rule of 
damdupat applies as between lender and 
Hindu joint borrower, it does not follow 
that the non-Hindu joint borrower will 
not be entitled to claim contribution from 
the Hindu borrower on the basis of the 
sum he has actually paid even though by 
reason of the rule that sumis in excess 
of what the lender would have recovered 
from the Hindu joint borrower. Section | 
01 the Act saves usages and incidents of 
contract not inconsistent with its provision: 
and in my opinion if before the passing 
of the Act the rule would have applied to 
the present case, there is nothing in the 
Act to render the rule inapplicable. I asked 
learned Counsel if they could enlighten me 
as to the gener.1 principles on which the 
rule is based, but I was unable to obtain 
any information on the point. It has, I 
believe, been suggested that, as there was 
nothing corresponding to limitation in 
Hindu. Law, such loans would, but for the 
rule, in time increase to fantastic proportion 
I think this is really only another way of 
saying that the rule is based on the view 
that it would be unconscionable for a Hindu 
to recover more than twice the amount of 
his advance from a fellow Hindu. If this is 
so, the: fact that there is a joint promisor 
who is not entitled to the benefit of the 
rule appears irrelevant. 


(1) 14 O 781, 
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As I have said, I do not.think that the. 
joint promisor’s right to contribution is, 
prejudiced. It may of course be that the 
existence of the rule is an inducement to 
the promisee to enforce his remedy against 
the non-Hindu rather than against the 
Hindu, but this is nof a matter of which 
the law can take account. On the whole 
I am of opinion that the Registrar was 
wrong in refusing the petitioner the benefit 
of the rule. The report is accordingly 
varied in terms of the notice of 
motion and the petitioner is entitled to 
her costs. 

D. Petition allowed. 


a an acl 


SIND JUDICIAL COMMISSIONER'S 
COURT ; 


Second Civil Appeal No. 42 of 1934 
July 19, 1937 
RUPOHAND, J. ©. AND Logo, A. J.C. 
IBRAHIMJI ISMAILJI— APPELLANT 


VETSUS 
CANTONMENT BOARD, HYDERABAD— 
RESPONDENT 

Cantonments Act (II of 1924), ss.84, 88— Refund of 
tax —Resort to Civil Court for refund or for in- 
junction restraining Cantonment authorities from 
levying tax in future, if can be had—Jurisdiction. 

Where the Legislature has given powers to aper- 
son for a public purpose from the exercise of which 
a particular individual receives injury, and has at 
the same time pointed out the mode of redressing the 
injury, the jurisdiction of the Civil Court is 
barred. 

Section 84, Cantonments Act, affords a remedy to 
an injured person against the levy of a tax from him, 
which has been imposed underthe Act. Notonly 
that buts. 88 of the Act provides that an order passed 
by the appellate authority mentioned in s. 84 shall 
be final. Under the circumstances, the remedy of 
the person to resortto a Civil Court for refund of the 
excess tax levied from him or for an injunction reg- 
training the Cantonment authorities to levy the. 
alleged excess tax in future is clearly barred. Canton- 
ment Board, Agra v. Kanhaiya Lal (1), relied on, 
Dayaram Ramdas v. Secretary of State (4), referred to. 
Karsondags Dharamsi v. Karachi Munteipality (2). 
and Secretary of State v. J. E. Hughes(3), distin- 
guished, ; | 

S. C. A. against an order of the Assis 


tant Judge, Hyderabad, Sind, dated July 
30, 1934. 

Mr. Kundanmal Dayaram, for the Appel- 
lant. 

Mr. Pahlajsing B. Advani, for the Res- 
pondent. 

Lobo, A. J. C.—The appellant in this 
second appeal filed Suit No. 601 of 1933 
against the respondents, the Cantonment 
Board of Hyderabad, in! the Court of the 
Extra Joint Subordinate Judge of Hyder- 
abad for refund of Rs. 202-8-0 charged as 


1037 


‘water-tax and for an injunction restrain- 
ing the respondents from collecting from 
him more than Rs. 3 per month as water 
charges, this rate being alleged to be a 
“bakery tax” sanctioned by a Government 
Notification of 1926. Various issues were 
framed in the trial Court on the pleadings, 
but ultimately the learned Subordinate 
Judge dismissed the suit on his decision on 
Issue No. 3 that the Civil Court had no 
jurisdiction to entertain the suit. There 
was an appeal by the appellant to the 
District Court of Hyderabad. This appeal 
was also dismissed by the learned Assis- 
tant Judge on the same ground. The 
only point in this second appeal is whether 
the trial Court had jurisdiction to enter- 
‘tain the suit or whether its jurisdiction 
was barred by ss. 8t and 88, Cantonments 
Act II of 1924. Section 84, Cantonments 
Act, reads as follows: 

“An appeal against the assessment or levy of or 
against the refusal to refund, any tax under this 
Act, shall lie to the District Magistrate or to such 


other officer as may be empowered by the Local 
Government in this behalf..... ... ‘i 


Sub-clause (2) of the section reads: 

“Tf on the hearing of an appeal under this sec- 
tion any question as to the liability to or the 
principle of assessment of, a tax arises on which 
the officer hearing the appeal entertains reasonable 
doubt, he may, either of his own motion or 
on the application of the appellant, draw up a 
statement of the facts of the case and the point 
on which doubt is entertained and refer the state- 
ment with bis own opinion on the point for the 
decision of the High Court.” | 
= Section 88, Cantonments Act, provides 
that the order of an appellate authority 
confirming, setting aside or modifying an 
order in respect of any valuation or assess- 
ment or liability to assessment or taxation 
‘shall be final. It also provides for a review 
of the order of an appellate authority by 
‘that authority. From a careful reading 


of these sections, it would appear that the - 


Legislature intended that the Cantonments 
-Act should be self-contained and therefore 
‘provided a special tribunal to which ap- 
‘peals against the assessment, levy and 
recovery of taxes under the Act were to 
be preferred. The words “shall lie’ which 
occur in s. 84 further indicate that by the 
“provision of such a special tribunal the 
Legislature intended to take away from 
the subject his ordinary right of resort in 
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Court on a construction of ss. 8! and 88, 
Cantonments Act, II of 1924, that the 
jurisdiction of the Civil Court is excluded in 
all matters relating to any valuation, assess- 
ment, liability to assessment or taxation by 
a Cantonment Board. 

In support of this appeal, the learned 
Advocate relied first on a ruling of our own 
High Court in Karsondas Dharamsi v. 
Karachi Municipality (2). This case, how- 
ever, we find can be of no assistance to him. 
It was a case dealing with ss. 65 (3) 
and 86 of the Bombay District Municipal 
Act, II of 1901, in which a Bench of this 
Court decided that s. 86 of the Act which 
provides a special remedy to the owner of 
a building to appeal to a Magistrate againat 
an assessment to Municipal taxation was 
a permissive remedy and not the only 
remedy open to him and that under certain 
circumstances it was open to him to resort 
to a Civil Court for redress. The decision 
turned upon the special provisions of the 
Bombay District Municipal Act and has 
no bearing on the present case. The 
learned Advocate also relied on the case of 
Secretary of State V. J. E. Hughes (3). 
That was a case under the Cantonments 
Act IH of 1¢80, in which it would appear 
from a perusal of the judgment, there 
were no provisions corresponding to ss. 84 
and 88, Cantonments Act of 1924. At 
page 302* of the report there isa iurther 
point of distinction brought out. Scott, 
C.J. whose judgment appears at page 302* 
states: 

“The argument on the question of jurisdiction 
amounted to this. According to the assessment 
rules, certain authorities have been constituted for 
the assessment of taxes, and their assessment is 
final, except in so far as any question may arise 
as to the legality of their action having regard to 
the jurisdiction conferred upon them by the 
assessment rules, and it was contended that the 
assessment of the tax complained of by the plain- 
tiffs was a pure question of fact and not of law, 
and that, therefore, no question arose for the deci- 
sion of a Court of Law, on the analogy, I pre- 


sume, of applications in revision to the High Oourt 
under s. 115, Civil Procedure Code,” 


It is clear from this passage that the 
Cantonments Act of 1880 or the rules 


‘made thereunder provided specifically for 


proceedings in a Civil Court when the 
question of assessment involved a question 
or questions of law and jurisdiction. This 


~such cases to a Civil Court. We are forti- 
“fied in this view by a ruling of the Allah- 
“abad High Court in Cantonment Board, Agra 
"vv. Kanhaiya Lal (1), It was held in that 
‘case by a Bench of the Allahabad High 


(1) ATR 1933 All, 163; 144 Ind. Oas, 1016; (1933 
ALJ162,6R 431, | aaa 


ruling, however, can be of no assistance to 
the appellant in the present matter which 


(2) 30 S L R 59; 164 Ind. Oas. 170; A I R 1936 Sind 
114; 9 RS 43. 

(3) 38 B 293; 23 Ind, Oas. 779; A I R 1914 Bom, 33; 
16 Bom. L R 121, 
= Pago of 38 BEd] TT 
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is one under the Cantonments Act of 1924. 
We accordingly confirm the judgment’ of 
the lower Appellate Court and dismiss the 
second appeal with costs. 

Rupchand, J. C.—It is well settled 
law tkat where the Legislature has 
_ given powers to a person for a public 

purpose from the exercise of which a 
particular individual receives injury, and 
has at the same time pointed out the 
mode of redressing the injury, the jurisdic- 
tion of the Civil Court ia barred: Dayaram 
Ramdas vy. Secretary of State (4). Bec- 
tion 84 affords a remedy to an injured 
person against the levy of a tax from 
him, which has been imposed under the 
Oantonments Act. Not only that buts. 88 
of the Act provides that an order passed 
by the appellate authority mentioned in 
s. 84 shall be final. Under the- circum- 
stances, the remedy of the plaintiff to 
resort to a Civil Court for refund of the 
excess tax levied fram him or for an 
injunction restraining the Cantonment 
authorities to levy the alleged excess tax 
in future is ‘clearly barred. Ia argument 
reliance was placed on Karsondas Dharam- 
si v. Karachi Municipality (2. But 
there is no allegation in the present case 
that the Cantonment Board which was 
possessed of limited jurisdiction had 
exceeded its bounds or in other words 
that in levying the assessment it had 
substantially disregarded any provision of 
the law which created its authority and 
regulated its powers. 

The plaintiffs contention was that he 
possessed only one house, which was given 
two separate numbers and that as his 
bakery was in that house, he could only 
be charged a bakery tax and no additional 
tax in respect of each part of the same 
house which bore a separate number. The 
contention of the Cantonment Board was 
that the plaintiff possessed two separate 
houses separately numbered and that he 
also possessed a bakery which was not 
located in these two houses and was sepa- 
rate. These were all questions of fact and 
to use the words of Mookerjee, J. in 
Chairman of Giridih Municipality v. 
Suresh Chandra Mozumdar (5) at p. 865*, 
quoted in extenso in Karsondas Dharamst 
v. Karachi Municipality (2) at p. 63T, “the 


(4)18 SL R 68; 78 Ind. Cas. 940; A I R1925 Sind 
(5)35 O 859; 12 CW N 709; 7 CL J 631. 
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Civil Court is not called upon to try the 
merits” of such questions. For these reasons 


I concur with my learned brother. 
“D. Appeal dismissed. 
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RANGOON HIGH COURT 
First Civil Appeal No. 106 of 1936 
May oF 1937 
BAGULEY AND MOSELY, JJ. 
DAW HLA OHN—APPELLANT 
VETSUS 
MA NYUN AND OTHERS— RESPONDENTS 

Burmese Buddhist Law—Succession—Rule of divi- 
sion of joint property upon divorce, if can be extend~ 
a to its partition on inheritance—Second wife, share 
of. 
Upon adivorce between a husband and his two 
wives, the second wife gets one-sixth of the property 
jointly acquired in the first coverture and one-third 
of the property acquired in the second or double 
coverture. The husband gets two-sixths of the prop- 


‘erty jointly acquired in the first coverture and one- 


third of that acquired in the second coverture, so 
that on this calculation, if the rule be extended to 


inheritance on the death of the husband, the second 


wife, being an equal heir with the first wife to the 
husband, gets one-third of the property jointly 
acquired in the first coverture and half of that joint- 
ly acquiredin the second coverture. The ruleas to 
division of joint property on divorce can be extend- 
ed to partition of it on inheritance. Maung Po Nyun 
v. Ma Swa Tin (4), GC. T. P. Chettiar Firm v. Maung 
Tha Hlaing (5), S. P. L. S. Chettyar Firm v. Ma Pu, 
(6) and 5. P. L.A. A. Chettyar Firm v. Ma Pu (7) 
relied on. 

F. ©. A. against the decree of the Assistant 
District Court, Pyapon, dated April 30, 
1936. 


i Mr. C. R. Rajagopaul, for the Appel- 
ant. 

Mr. Aye Maung, for the Respondents, 

Mosely, J.—The plaintiff, first respond- 
ent, Ma Nyun, sued the present appel- 
lant, first defendant Daw Hla Ohn and 
three others, now respondents as pur- 
chasers of part of the :estate for a declara- 
tion thatshe was the legal second wife 
ofthe deceased, Tha Hpo, whose first wife 
was the appellant Daw Hla Ohn and for 
recovery of her share of this property. 
She claimed a tworfifths share in three 
items of immovable property in her 
Sch. A, valued at Rs. 4,580, which she 
said were acquired during the deceased’s 
coverture with his first wife Daw Hla 
Ohn anda one-half share in the remain- 
ing property, consisting of immovable 
property tothe value of Rs. 9,790 and 
movable property to the value of 
Rs. 10,290. In Da Hla Ohn’s written state- 
ment para. 9, she admitted the existence 
of the estate as alleged in para.8 of the 
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plaint, but denied that the plaintiff was 
entitled to any share in the said estate, 
because she was not a recognized lesser 
wife (para. 8 of the written statment). 
The plaintiff's claim was that she married 
“Tha Hpo in or about the year 1286 or 1925. 
An issue was framed in the following terms: 
“Whether the plaintiff was the second wife 
of U Tha Hpo, deceased ?”. 

The trial Court found against the plaintiff 
on this issue and dismissed the suit. 
On appeal to this Court, in Ma Myun 
v. Daw Hia Ohu, Civil First Appeal 
No. 163 of 1935 (l) the decision was 
reversed by a Bench consisting of the same 
two Judges as have now heard the present 
appeal, andit was found that Ma Nyun 
was U Tha Hpo’s second wife. It was 
implied that she was a wife with full 
powers of inheritance and not a lesser wife, 
though the words ‘junior wife’ were 
actually used by this Court in describing 
her status, or rather merely the prece- 
dence of the dates on which they married. 
In the course of argument in that case Ma 
Nyun’s Advocate admitted that she could 
not prove that the marriage took place 
earlier than November 193z, and it was 
therefore held by this Court that the 
marriage dated from that date. Tha Hpo 
had lived with Daw Hla Ohn before then 
for, itis said, 15 years The suit was then 
remanded tothe trial Court for determina- 
tion on the other issue, Issue No. 3 
being: |“ “What share, ifany, is the plain- 
tiff entitled to in the admitted estate of 
the said U Tha Hpo?” Itis clear that it 
was merely thecorpus of the estate that 
was admitted, and not the date of acquisi- 
tion ofany part of it for Da Hla Ohn’s 
defence was that there never was any 
coverture of Tha Hpo with Ma Nyun, 
and that, therefore, no property could have 
been acquired during that alleged second 
coverture. 

A date was given by the lower Court 
for the parties to adduce further evidence 
and on the date fixed, both declined to 
do so, though in view of the finding of 
this Court that the marriage to Ma Nyun 
was of so recent a date (U Tha Hpo 
died a year later, 1933), evidence was 
obviously necessary. The trial Court in 
its judgment assumed, quite wrongly, that 
because the plaintiff had been found to be 
a second or a junior wife, therefore, she 
was an inferior or lesser wife living 
with her husband. It relied on the case 

(1) 163 Ind, Oas, 393; AIR 1936 Rang, 253;9 R 
Rang. 11. , 
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in Ma Gun v. MaGun (2) and Ma 
Thein Yin v. Maung Tha Dun (3) and held 
that she was entitled to two-fifths of the 
entire estate, and that the sale of certain 
properties to defendants Nos. 2to4 was 
Only valid in respect of Daw Hla Ohn’'s 
three-fifths share. It is suggested if I 
understand aright, in Mr. E Maung's 
Burmese Buddhist Law, at p. 142, that this 
two-fifths (which is given on the authority 
ofthe ‘Digest’ s. 276; Manugye X, 492: 
Attasankhepa, 227) should be two-fifths 
ofthe husband's share: see May Oung’s 
Buddhist Law p. 328. 

However, that be—and it has not, of 
course, been held that Ma Nyun was an 
inferior wife—the share of two wives in the 
property acquired by the husband inthe 
covertures with each of them has been 
settled by the decision of this Court in 
Maung Po Nyun v. Ma Swa Tin (4) which 
was a case dealing with partition between 
two wives and the husband on divorce. 
It was held that the second wife gets one- 
sixth of the property jointly acquired 
in the first overture and one-third of the 
property acquired in the second or double 
coverture. The husband gets two-sixths 
of the property jointly acquired in the 
first overture and onethird of that 
acquired in the second coverture so that 
on this calculation, if the rule be extended 
to inheritance on the death of the hus- 
band, the second wife, being an equal 
heir with the first wife to the husband, 
gets one-third of the property jointly 
acquired in the first coverture and half 
of that jointly acquired in the second 
coverture. I would agree with Carr, J.'s 
remark in C. T. P. Chettiar Firm vy. Maung 
Tha Hlaing (5) at p. 347* that the rule as to 
division of joint property on divorce 
should be extended to partition of it on 
inheritance. The samecase is authority 
for holding that the wives share equally 
in the leitetpwa ofthe second coverture. 
These rulings have since been followed 
S. P. L. S. Chettyar Firm v. Ma Pu (6) and 
S. P. L. A. A. Chettyar Firm v. Ma Pu in 


S. A. No, 158 of 1936, 169 Ind. Oas. 693 (7). 
O AIDER 
( ; 7 . Cas. 501; AIR 1924 Rane. . 
Eide 1.0 iat 
4) . Cas. 402; A I R1925 Rang. 249: 
4 Bur. LJ 42, ADE EAA 
G) 3 R 323; 94 Ind. Oae. 797; A IR 1925 Rang, 329 


). 
(6) 14 R697; 164 Ind. Oas. 1023; AIR 193 
417; 9R Rane. 186, te 

(7) 169 Ind. Cas. 693; A I R 1937 Rang. 138; 10 R 
Rang. 27. 
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I therefore, hold that Ma Nyun's share 
in the property jointly acquired during 
the first coverture is one-third and in the 
property acquired in the second coverture 
one-half. The decree of the trial Court 
is, therefore, set aside. There must be a 
remand under O. XLI, r. 25. The issue 
to be decided is “What part of the estate 
of U Tha Po deceased was acqnired prior 
to his marriage with the plaintiff Ma 
Nyun (which forthis purpose must be 
considered as dating from November 1, 
1932), and what part of that estate 
was acquired subsequent to that marriage”. 
The trial Court will take such evidence as 
is required, and return it with its find- 
ings tothis Court within two months of 
a ah ee A 

aguley, J.— agree. 
De Bore . Case remanded. 


LAHORE HIGH COURT 
Second Oivil Appeal No. 3 of 1937 
June 14, 1937 
ABDUL Rasatp, J. 
SINGH RAM— PLAINTIFF — APPELLANT 
vETSUS 
FIRM KHUBI RAM-SHEO RAM AND OTHERS 
—DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. III, r. 4 
—Vakalatnama in favour of one Advocate for filing 
appeal—Advocate unable to file, and returning papers 
and vakalatnama to party—Same handed over to 
another Advocate who accepting vakalatnama by 
signing it — His name not appearing in body—Appcal 
filed by him, whether good. 

Where a Vakil is actually intended by a party 
to act on his behalf and does so act, formal defects 
in the vakalatnama, such ag keeping the name of 
another Pleader in the vakalatnama, are of no im- 
portance. Where, therefore, a party engages an 
Advocate to file an appeal and executes a vakalatnama 
in his favour, but the Advocate subsequently returns 
the same, along with the papers, saying that he has 
no time to present the appeal and the same are then 
handed over to another Advocate who accepts the 
vakalatnama by signing it, the presentation of the 
appeal by him isnot bad, even though his name 
wasnot mentioned in the bodyof the vakalatnama. 
‘Ram Sarup v. Bhagwati Prasad (1), followed, Mangal 
Singh v. Babu Singh (2), relied on. 

S. O. A. from the decree of the District 
Judge, Hissar, dated August 19, 1936. 

Messrs. Mukand Lal Puri and Bishen 
Narain, for the Appellant. 

Mr. Shamair Chand, for the Respondents. 

Judgment.—On December 21, 1935, 
Singh Ram instituted a suit for a. declara- 
tion to the effect that a house and a 
walled enclosure situated at village Pabra 
belonged to him and were not liable to 
‘attachment and sale in the decree obtained 
py the Firm Khubi Ram-Sheo Ram, defen- 
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dant No. 1, against Tokha and Karam 
Chand, defendants Nos. 2 and 3. The 
suit was dismissed by the trial Court. 
Singh Ram preferred an appeal. This 
appeal was filed by Lala Dev Raj, Pleader. 
A preliminary objection was taken before 
the learned District Judge that the appeal 
had not been properly presented as the 
name of Lala Dev Raj did not appear in the 
body of the vakalatnama filed by him. 
This objection was accepted by the learned 
District Judge and the appeal was dis- 
missed with costs. Against this decision 
the plaintiff has preferred a second appeal 
to this Court. ` 

It appears that Babu Parkash Chandra, 
Advocate, had originally been engaged by 
Singh Ram to file an appeal on his behalf. 
A vakalatnama had been executed in 
favour of Babu Parkash Chandra and was 
made over tohim. The plaintiff then went 
away to his village. Babu Parkash Chan- 
dra, however, wrote to the plaintiff to 
come back to Hissar as he could not file his 
appeal on account of some business that 
he had at Lahore. The appellant came to 
Hissar, took the memorandum of appeal 
and other documents and the vakalatname 
from Babu Parkash Chandra and made it 
over to Lala Dev Raj for the purpose of 
filing the appeal. Lala Dev Raj accepted 
the same vakalatnama by signing it and 
presented the appeal. In the body of the 
vakalatnama it is stated that Babu Parkash 
Chandra has been appointed by the plain- 
tiff as his Vakil. At the bottom of the 
vakalatnama the signatures of both Babu 
Parkash Chandra and Lala Dev Raj ape 
pear. The vakalatnama is also signed by 
Singh Ram plaintiff. The learned District 
Judge recorded the statements of Singh 
Ram, plaintiff, and Lala Dev Raj, Pleader, 
on oath. Lala Dev Raj stated that the 
plaintiff had engaged him as his Vakil for 
filing the appeal, that he had paid him his © 
fees and that he had been asked to sign 
the vakalatnama. He signed the vakalat- 
nama as well as the grounds of appeal on 
the same day. Singh Ram has ‘also stated 
on oath that as Babu Parkash Chandra had 
to go to Lahore, he went and engaged 
Lala Dev Raj to file his appeal and handed 
over the papers tohim. It is, therefore, 
clear that Singh Ram appointed Lala Dev 
Raj as his Vakil and Lala Dev Raj 
accepted the vakalainama and charged a 
fee for filing the appeal, the only defect 
in the vakalatnama is the omission of the 
name of Lala Dev Raj in the body of the 
vakalainama, It was heldin a Division 
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Bench ruling of the Allahabad High Court 
Anea in Ram Sarup v. Bhagwati Prasad 
that: 
“Where the Vakil is actually intended by a party 
to act on his behalf and does so act, formal defects 
in the vakalatnama, such as keeping the name of 


another Pleader in the vakalatnama are of no 
Importaace,” 


The reported case is practically on all 
fours with the present case. I respect- 
fully agree with the view adopted by the 
Allahabad High Court. In Mangal Singh 
v. Babu Singh (2) the Counsel who pre- 
sented the appeal had a power of attorney 
from the appellant, but owing to an over- 
sight his name had not been entered in the 
body of the vakalatnama. It was held that 
this was merely an accidental omission, and 
as there wasno doubt as to the authoriza- 
‘tion’ of the Counsel and as to the party 
who authorized him to act on his behalf, 
such an omission did not invalidate the 
act of the Counsel and the appeal must be 
- deemed to have been properly filed. The 
learned District Judge has relied on 
Mahomed Ali Khan v. Jasram (3). This 
ruling was not followed by the Allahabad 
High Court in Shambhu Nath v. Badri Das 
(4). Iam of the opinion that the appeal 
was properly filed by Lala Dev Raj in the 
Gourt of the District Judge in this case. I, 
accordingly, accept this appexl, set aside 
the judgment and the decree of the learned 
District Judge, dated August 19, 1935, 
and remand the case to him for the hear- 
ing of the appeal presented to him on the 
merits. The court-fee levied on the memo- 
randum of appeal in this Oourt shall 
be refunded: in other respects, the parties 
will bear their own costs in this Court. 
The Oounsel for the parties have been 
directed to cause their respective clients 
to appear in the Oourt of the learned Dis- 
trict Judge, Hissar, on July 12, 1937. 

D. Appeal allowed. 


(1) AI R 1936 All. 636; 164 Ind. Oas 725: 58 A 
913; (1936) A L J 586; 1936 A L R 803 9 R A 


(2) A I R 1932 Lah. 134; 134 Ind. Cas. 114; 33 P L 
R 74; Ind. Rul. (1931) Lah. 882. 

(3) 36 A 46; 23 Ind. Oae. 464; A IR 1914 All 536; 
11 ALJ 1015. 

(4) 43 A 392; 61 Ind. Oas. 410; A IR1921 All. 210; 
19 A L J183. 
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PATNA HIGH COURT 
Civil Appeal No. 164 of 1936 
August 17, 1937 
COURTNEY- TERRELL, O. J. AND 
Manoaar LALL, J. 
MAHABIR PRASAD PODDAR AND OTHERS 
— OREDITIRS—APPELLANTS 
versus 
RAM TSHAL MANDAR AND OTHERS 


-~DEBTORS— RESPONDENTS 

Provincial Inoslvency Act (V of 1920), ss. 7, 75 
(3)—Application under s.7 must be heard on merits 
—Joint Hindu family—Adjudication of members— 
Members, when can present joint petition—Tests 
stated—Leave under s. 75(8) for appeal not obtain. 
ed—Appeal admitted—Leave, tf can be granted at 
hearing. 

In case of an application under s. 7, Provincial 
Insolvency Act, by a creditor, the Court is bound to 
adjudicate upon the facts stated in the applica- 
tion and on the facts, if established, grant the 
proper relief to the applicants. The application 
cannot be rejected in limine on the ground that 
it was made to harass and coerce the debtor. 

Although the manager of a joint Hindu family 
can act on behalf of the family, the recognized 
restrictions on his power so to act in his representa- 
tive capacity as to impose any personal liability 
on other members of the family render it impossible 
to treat any act of insolvency committed hy him 
in relation to the affairs of the family, speaking 
generally, as an act committed by other members 
of the family also It follows that the joint 
Hindu family, as such, cannot be adjudicated in- 
solvent but that two or more members of such 
a family who have incurred a joint personal liability 
may present a joint petition in insolvency (itself 
an act of insolvency) or may be proceeded against 
on one creditor's petition in case the joint act of 
insolvency can be brought home to them. 
Minors must, however, be excluded 
in any case from insolvency proceedings 
started at the instance whether of debtors or of 
creditors. The test to be applied is whether, if 
the application was treated as a suit, the suit 
would be bad for multifariousness, that is for 
misjoinder of different causes of action against 
different defendants: if no such objection can be 
successfully advanced, a single application for 
adjudication is maintainable. 

Where in spite of leave under s. 75 (2), Provincial 
Insolvency Act, the appeal is admitted, the irregula- 
rity can be cured ina case in which leave ought 
to be granted by granting such, leave at the time of 
hearing the appeal, Gopal Rum v. Magni Nam (7), 
relied on, 

©. A. from original order of the District 
Judge, Darbhanga, dated April 9, 1936. 

Messrs. B.C. De and KR. Misra, for the 
Appellants. | 

Mr. Harihar Prasad Sinha, for the Res- 
pondents. 

Manohar Lali, J— This is an appeal 
by the creditors against an order of the 
District Judge of Darbhanga dated April 
9, 1936, refusing ona preliminary ground 
their petition for an adjudication of the 
five respondents under the Provincial 
Insolvency Act. The learned District Judge 
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was apparently under the impression that 
the applicants had asked that the respond- 
ents’ joint Hindu family may be adjudged 
insolvent, and upon that view, called upon 
the applicants to state specifically whom 
they wanted to be declared insolvent. 
The applicants on being called upon made 
it perfectly clear by a petition dated March 
26, 1936, that 

“the adjudication prayed for on the allegation in 
the petition of insolvency is in respect of the five 
adult persons described therein as opposite party 
„e... The debt is a joint debt of the family of 
the opposite party,” 
but stillthe Court was not satisfied and 
under the impression that the application 
was made in order to harass and coerce 
the debtors, rejected the application for 
adjudication. In my opinion the order of 
the learned District Judge was wholly 
erroneous. The Court was bound to adju- 
dicate upon the facts stated in the applica- 
tion and on the facts, if established, grant 
the proper relief to the applicants. The 
application could not be rejected in limine 
on the ground stated bythe District Judge. 
It is only necessary to draw attention to 
the decision in Boliseth Mamayya v. K. R. 
Rice Mill Co. (1), which decides that the 
members of a joint Hindu family can be 
adjudicated insolvents on a single petibion 
by a creditor, if they are liable on a 
joint debt and have been guilty of a joint 
act or acts of insolvency. The test to 
be applied is whether, if the application 
was treated as a sult, the sult would be 
bad for multifariousness, that is for mis- 
joinder of different causes of action against 
different defendants; if no such objection 
can be successfully advanced, a single 
application for adjudication is maintain- 
able. This case was followed in Punniah 
v. Sagarajee Kasarmal Firm (2), and to 
the similar effect isthe case in Maung Kyi 
Oh v. Arunachallam Chetty (3). The 
Calcutta High Court has taken a similar 
view in Brojendra Nandan Saha v. Nikunja 
Behari Das (4). 

There seems to be some misapprehension 
as to the legal status of a joint Hindu 
family in regard to insolvency proceedings. 
A joint Hindu family as understood by 
the Mitakshara and Dayabhag Schools of 

(1) 44 M 810; 63 Ind. Cas, 916; AI R 1921 Mad, 294; 


40 M LJ 570; 29 M LT 288; (1921) M W N 330; 14 
L W 428, 


(2) 50 M 256; 99 Ind. Oas. 185; A I R 1927 Mad, 


124; 51M LJ 7312; 24 L W 867; (1926) M W N 983; 
38 M LT 29. 


gq) ZE 309; 84 Ind. Cas. 968; A IR 1925 Rang. 


(4) 39 O WN 104; 154 Ind. Oas. 775; A IR 1935 
Cal. 174; 60 O LJ 248; 7 R 0526. 
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Hindu Law is a perfectly well-known in? 
stitution. It connotes that the ownership 
of the family property ‘in case where thé 
family has a property) belongs to the in- 
dividual members who are existing at the 
time, either in undefined shares (under 
the Mitakshara School) or in defined shares 
(under the Dayabhag School). If a creditor 
wants to enfore his claim against a joint 
family, it is necessary to implead all the 
members of the family as defendants. As 
a rule, the father or in his absence 
ordinarily the next senior male relation is 
entitled to manage the affairs of the family 
on behalf of the entire co-parcenary inclusive 
of adult or minor members. The manager 
has power to affect or dispose of joint 
family property in respect of purposes 
denominated “necessary purposes”. Where 
estate or family necessity exists, that 
necessity rests upon the co-parceners as a 
whole and in suits relating to such transac- 
tions the manager can represent the 
whole co-parcenary, though there is no 
objection to joining the rest of the co- 
parcenary with him. The manager cannot, 
however, by any act of his impose a personal 
liability upon the other co-parceners. 
Adult members may incur such liability 
by actually joining him in transac- 
tions giving rise to such liability and 
this, whether there be any legal neces- 
sity or not, but minors cannot be thus 
made liable—as an instance, see the case 
in Sanyasi Charan Mandal v. Krishnadhan 
Banerji (9). 

Acts of insolvency as defined in s. 6, 
Provincial Insolvency Act, 1920, or ins. 6 
of the earlier Act of 1907 under which 
the case in Bolisetti Mamayya v. K. R. Rice 
Mill Co. (1), was decided are acts—things 
done or suffered to be done creating 
personal liability. The Explanation to 
the section provides that the act of an 
agent may be the act of the principal. 
Although the manager tof a joint Hindu 
family can acton behalf of the family, the 
recognized restrictions on his power so to 
act in his representative capacity as to 
impose any personal liability on other 
members of the family {render it impossible 
to treat any act of insolvency commitied 
by him in relation to the affairs of the 
family, speaking generally, as an act com- 
mitted by other members of the family 
also. It follows that the joint Hindu 


(5) 49 0 560; 67 Ind. Cas. 124; AI R 1922 PO 
237:49 IA 108; 30M L T 228; 90 A L J 409; 24 
Bom. L R 700; 35 O LJ 498; 43 ML J 41; (1922) 
W M N 364; 26 O WN 954; 16 L W 536 (P O). 
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family, as such, cannot be adjudicated 
insolvent but that two or more members 
of such a family who have incurred a joint 
personal liability may present a joint 
petition in insolvency (itself an act of 
insolvency) or may be proceeded against 
on one creditor's petition in case the joint 
act of insolvency can be brought home 
tothem. Minors must, however, be exclud- 
ed in any case from insolvency proceed- 
ings started at the instance whether of 
debtors or of creditors. Some confusion 
has sometimes arisen on account of the 
powers of a Receiver to sell the interest of 
the sons in the joint family estate where 
the karta being the father has been declar- 
ed insolvent. This matter has now been 
clearly decided authoritatively by their 
Lordships of the Privy Council in Sat 
Narain v. Sri Kishen Das (6), where it has 
been pointed out that in cases where the 
father is adjudicated insolvent ina joint 
Hindu family, the shares of the sons cau 
be seized by the Receiver in insolvency 
on the ground of the son’s pious obligation 
to pay the debts of the father. 

The respondents raised a _ preliminary 
objection that this appeal is incompetent 
inasmuch as the leave of the High Court 
was not obtained under s. 75 3), Provincial 
Insolvency Act. There is no merit in 
this objection, because the very fact that 
this appeal was admitted by this Court 
amounts to an indication that if leave had 
been asked for, it would have been granted. 
To cure this irregularity, it is enough to 
state that we think that this is a case 
in which leave ought to be granted and 
the same is granted at this stage as was 
done in Gopal Ram v. Magni Ram (7). 
The result is that the appeal is allowed 
with costs. The District Judge will now 
take the case back on his file and proceed 
to determine whether the opposite party 
(or which of them) should or should not 
be declared insolvent as prayed for by 
the applicants in their application of March 
23, 1936. 

Courtney-Terrell, C. J.—I agree. 

D Appeal allowed. 

(6) 17 P LT 717; 164 Ind. Cas. 6; A IR 1936 PC 
277; 63 I A 384; 17 Lah 644; 1936 O LAR 474; 9 R 
P O 63; (1936) O W N 681; 2 B R 757; 44 LW 
417; 40 C WN 1382; 640 L J 80; 38 Bom. L R 
1129; 1936 A L R 795; (1936) M W N 1201; 38 PL 
Kx. 976; 71 M L J 812; (1937) ALJ 414 (PC). 


(7) 9P LT 329; 107 Ind. Cas. 830; AI R 1928 Pat. 
338; 7 Pat, 375, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 875 of 1935 
June 16, 1936 
M. C. Guossz, J. 
SY LHET MUNICIPAL BOARD— 
DeregNDANT—APPELLANT 
versus 
Kiem HARISH CHANDRA-RAM KANAIT 
BHULYA—PLaIntivr—RESPONDENT 
Assam Municipal Act (fof 1923), s. 76—Shop 
numbered and assessed in name of manager thinking 
him tobe owner—Board subsequently knowing that 
shop belonged to another—New number and new 
assessment——Assessment at enhanced rate—Action 
held irregular but enhancement within jurisdiction. 
The plaintiff firm had their main business in 
one part of tne town. They opened a branch 
shop in another part for the sale of petrol, motor 
oil, ete. The branch shop was managed by K. 
The Municipal Board levied a tax on K_ for 
the branch shop in the belief that he was the owner 
of the shop. They numbered the shopholding and 
levied inhabitant tax, latrine tax, watertax totalling 
Rs. 2-5-6 per quarter. This continued till when the 
Municipal Officers came to know that the shop did 
not belong to K who was merely the manager, but 
belonged to the plaintiff firm. Thereupon the Munici- 
pality assessed the shop as the property of the plaintiffs 
giving it anew number, and imposed separate taxes 
for inhabitant tax, latrine tax and water tax total- 
ling in all to Rs, 23-6-6 per quarter. The Board remit- 
ted the latrine rate and the water-tax on the holding 
of original number but retained the inhabitant tax, 
6 annas per quarter, to be paid by K as personal tax : 
Held, thatthe action of the Board in putting 4 
new number and calling a new assessment was 
irregular. But it had power to enhance the assess- 
ment under s. 76, Assam Municipal Act, and in doing 
so its action was within jurisdiction. Therefore, 
the Civil Court could not interfere. Navadip Chan- 
dra Pal v. Purnananda Saha (1), distinguished. 
©. A. from the appellate decree of the Sub- 
Judge, Ist Class, Sylhet, dated February 
13, 1935. 


Mr. Biswanath Roy, for the Appellant. 

Messrs. Gunada Charan Sen and Bhagi- 
rath Chandra Das, for the Respondent. 

Judgment.—This is an appeal by the 
Sylhet Municipal Board ina case brought 
against them by the plaintiff for a declara- 
tion that the action of the Municipality in 
levying a taxof Rs. 23 odd per quarter 
upon Municipal holding No. 190 was with- 
out jurisdiction. The trial Court dismissed 
the suit. In appeal, the decree was reversed. 
The facts of the case appear to be ag fol- 
lows: The plaintiff firm have their main 
business at Kazirbazar in the town of Sylhet. 
In 1930 they opened a branch shop at 
Zindabazar for the sale of petrol, motor 
oil, etc. The branch shop was managed by 
Khetra Mohan Saha. The Municipal Board 
levied a tax on Khetra Mohan Saha for the 
branch shopin the belief that he was the 
owner of the shop. They numbered the 
shopholding as No.86 and levied tax ag 
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follows : inhahitant tax 6 annas, latrine tax 
13 annas 6 pies, water tax Re. 1-2-0 totalling 
Rs. 25-6 per quarter. This continued till 
January 1923, when the Municipal Officers 
came to know that the shop did not belong 
to Khetra who was merely the manager, 
but belonged to the plaintiffs firm. They 
thereupon assessed the shop as the pro- 
perty of the plaintiff giving it a new 
numbar, 140, and with effect trom the year 
1933-34 imposed separate taxes for inhabi- 
tant tax, latrine tax and water tax total- 
ling in all to Rs. 23-6-6 per quarter. 
Meantimethe old tax imposed on Khetra 
Mohan Saha continued. Khetra thereupon 
made a petition of objection to the Munici- 
pal Board who remitted the latrine rate 
and the water tax on the holding No. 86, 
but retained the inhabitant tax, 6 annas 
per quartier, to be paid by Khetra as per- 
sonal tax. ; 

On these facts the trial Court found 
that the action of the Municipal Board 
was not without jurisdiction. The learned 
Subordinate Judge has found that the 
Municipal Board created a confusion by 
intreducing a Dew number, 190, thereby 
making it appear that they were assessing 
the same holding twice over under two 
numbers, that if they wanted to give a 
new number to the branch shop, they 
shculd have completely deleted the old tax 
imposed on Khetra but as they did not remit 
the inhabitant tax on Khetra, it is to be 
held as ultra vires. As to the new tax 
imposed on holding No. 190, the Court of 
Appeal below held that the proper course 
of the Board would have been to put the 
name of the plaintiff in place of Khetra 
by way of mutation and then to have pro- 
ceeded to enhance the amount assessed on 
the ground of improvement, that in acting 
otherwise they acted ultra vires, that the 
defect is one of ‘substance and not merely 
formal, and that the assessment was not in 
conformity with the provisions of the law. 

Upon hearing the arguments of the 
learned Advocates on both sides, it appears 
that the action of the Municipal Board 
was irregular in the extreme, but it does 
not appear to have been without jurisdic- 
tion. As the learned Subordinate Judge 
poinied out, the fair course would have 
been to retain the number 86 for the 
branch shop, but to put the name of the 
plaintiff firm in place of Khetra and 
enhance the assessment on the ground of 
improvement of the placesas they were 
entitled to do under s. 76 under which 
the Board may, at any time, after the 
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publication of the notice required by s. 87, 
value and assess any holding which was 
omitted from the valuation list, or which 
has: become liable to valuation after assess- 
mentor publication thereof, and enhance 
the valuation and assessment of any holding 
which may appear to have been insuff» 
ciently valued or assessed through mistake. © 
They acted irregularly in putting a new. 
number 190, and callingit anew assessment. 
It was really an enhanced valuation on the 
shop on account of improvement. But it 
cannot be said that in acting as they did,. 
they acted without jurisdiction. 

Section 84, provides no assessment of tax 
on property and no charge or demand of 
any tax made under authority of this Act 
(Assam Municipal Act) shall be invalid for. 
error or defect cf form and it shall be 
enough in any valuation or assessment for 
the purpose of making such tax if the pro- 
perty so valued or assessed is so described 
as to be generally, known, and it shall not, 
be necessary fo name the owner or occu- 
pier thereof. As tothe contention that the 
two numbers left the plaintifis in doubt as 
to whether both numbers applied to the. 
branch shop, the reply is that the number 
190 applied to the branch shop and the 


old No. 86 was relegated to the inhabitant 


tax 6 annas per quarter, payable by Khetra. 
Since, in holding No. 86, there was no late 
Tine tax or water tax, the plaintiffs could 
not possibly be in any doubt that their 
branch shop was taxed as No. 190. 


It cannot be said that the plaintifis 
have no grievance. They certainly could 
object to a sudden enhancement from Rs. 2 
odd to Rs. 23 odd per quarter. But they 
were ill-advised in running to the- Civil. 
Court. Under s. 91, no objection can be 
taken to any assessment or Valuation in 
any other manner than is provided in the 
Act. The Act provides for a petition of 
objection by the assessee, and whensuch 
an objection is made, the Board is bound 
to appoint a committee to hear the objec- 
tion on the merits. If they had done.so, 
they might have obtained some relief. 
But the Oivil Court cannot interfere except 
on the ground of lack of jurisdiction. In 
this case the Municiple Board had juris- 
diction under s- 76, though they acted 
irregularly in the exercise of their juris- 
diction. The case in Navadip Chandra 
Pal v. Purnananda Saha (l), was cited in 
support of the proposition that the assess- 
ment in the present case was ulira vires. 


dd) 30 W N73 
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But the case cited above was decided 
under the Bengal Municipal Act in 1898. 
Apparently under that Act once an assess- 
ment had been made, no fresh assess- 
ment could be made for a period of three 
“years. In that case a fresh assessment 
-had been made in 1833, but a year later 
in 1894 the Mnmnicipality acted in a 
manner that was considered to be a fresh 
assessment and the High Court held that 
such action was ultra vires. In the pre- 
sent case as stated above, the action was 
not ultra vires, though in some respects it 
was irregular. In the result the appeal 
is allowed and the plaintiffs suitis dis- 
missed. But having regard to the cir- 
. cumstances, the parties will bear their own 
costs in all the Courts. Leave to appeal 
under cl. 15 of the Letters Patent is 
- refused. 


D. Appeal allowed. 


PATNA HIGH COURT. 
Civil Appeal No. 376 of 1936 
August 12, 1937 
COURTNEY-TERRBLL C. J. AND 


MADAN, J. 
DEVJI NARAYANJ)J-—PLAINTIPE— 
APPELLANT 


yersus 
RATANSI HIRJI BHOJRAJ AND OTHERS 


—DEFENDANTS—RESPONDENTS 

Abatement—-Suit against brothers not as represent- 
ing family—Death of one—Surviving brother not 
karta of family—Appellant in position to know 
true facts—Appellant substituting wrong person— 
Heirs not brought on record in time~Appeal held 
abated a3 a whole, 

Plaintiff filed a suit against three brothers but 
the plaint did not show that they were being sued 
as representing the joint family. Before the trial 
began, the Court was informed that the eldest of 
the three brothers had died and he was, therefore, 
struck out fromthe suit. The trial Court dismissed 
“the suit on its merits as against the two surviving 
‘brothers, and an appeal was preferred. Meantime 
the younger of the two surviving brothers had died 
and the plaintifi-aprellant applied for the substitu- 
tion of his widow. Onthat day the Court ordered 
that the widow should be substituted. The surviv- 
ing brother filed a petition to the effect that they 
‘were joint, that the widow was not the heir, and 
that the real heirs were six surviving members of 
the joint family namely himself, his two minor 
sons, the two minor sons of the deceased and an 
adult nephew of the deceased. He claimed, there- 
fore, that the appeal had abated for want of sub- 
stitution, the period of ninety days having expired. 
It was found that the plaintiff lived close by to the 
respondents and hal dealings with their family: 

Held, that the appellant could derive no benefit 
-from his application to substitute a wrong person, 
when he had not shown that he had made any 
inquiries as to who the real heirs were. The appeal, 
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therefore, abated as a whole. Shib Dutta Singh v. 
Sheikh Karim Baksh (1), followed. | 

Held, further, that the plaint did not show that 
the two brothers were impleaded as representing the 
joint family: the suit was brought for a declaration 
that the appellant was not bound by a purchase 
in execution which had been made by the two 
brothers. In the circumstances it could not be as- 
sumed that those persons represented the entire 
family, including another adult male co-parcener, 
for the purpose of this litigation and that no sub- 
stitution was required. The substitution not having 
made within time, the appeal abated. Sankru Mahto 
v. Bhoju Mahato (2), distinguished. 


A. from the appellate decree of the Dis- 
trict Judge, Manbhum, dated May 19, 


1936. 


Messrs. A. K. Ray, N. N. Ray and S. K. 
Ray, for the Appellants. | 

Sir Manmatha Nath Mukherji, Messrs. S. 
M. Mullick and R. S. Chatterji, for the Res- 
pondents. l 

Madan, J.—This is an appeal against 
an crder of the District Judge of Manbhum, 
declaring that an appeal preferred by the 
plaintiff has abated. The suit was filed 
by the appellant at Dhanbad under the 
provisions of O. XXI, r. 63, Civil Procedure 
Code, against three brothers residing In 
Bombay, in which locality the appellant 
also resides. Before the trial began, the 
Court was informed that the aldest of the 
three brothers Keshavji had died in the 
year 1924 and he was, therefore, struck out 
from the suit. The trial Court dismissed 
the suit on its merits as against the two 
surviving brothers, and an appeal was 
preferred to the District Judge. 

On February 12, 1936, the appellant 
informed the Court that Nanji, the younger 
of the two surviving brothers, had died on 
November 16, 1935, and applied for the 
substitution of his widow, whose name was 
unknown to him, as his heir. On that day 
the Court crdered that the widow should 
be substituted. On March 27, 1936, the 
surviving brother, Ratansi, filed a petition 
to the effect that he was joint witu Nanji 
that the widow was not the heir, and that 
the real heirs were six surviving members 
of the joint family namely himself his two 
minor sons tbe two minor sons of the 
deceased and an adult ne phew of the 
deceased. He claimed therefore that the 
appeal had abated for want of substitution, 
the period of ninety days having expired. 
On April 8, 1936 the appellant filed an 
application for setting aside the abatement 
after substituting the persons named in the 
petition filed by Ratansi. The District 
Judge rejected this application on the 
ground that the appellant had shown no 
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sufficient cause for failing to substitute the 
legal heir within the statutory period. He 
beld that in the circumstances the appeal 
had abated as a whole and not merely 
against the heirs of the deceased respond- 
ent. l 

Mr. A. K. Ray for the appellant did not 
dispute that the appeal had abated 
through failure to substitute the legal heirs 
within the pericd of ninety days but he 
contended that this was a proper case for 
setting the abatement aside. It is true 
that it does not appear that the appellant 
had any motive for applying to substitute 
a wrong person but it has not been 
explainted either before the District Judge 
or in this Court what reason he had for 
doing so. 

Ratansi, in the affidavit filed by him, 
asserted that the appellant was in the 
employment of his family in Bombay and 
was fully aware of the true facts; the 
appellant in a counter-affidavit admitted 
that.he lives close to Bombay and had 
business dealings with the respondents’ 
family; he nowhere stated that he was 
not aware of the death of the respondent 
on or about the date when it took place, 
namely November 16, 1935. The ninety 
days’ period expired on February 14 and 
it was not till the February 11, that the 
appellant served a notice on the res- 
pondents’ Pleader at Dhanbad of his peti- 
tion for substitution which he filed on 
the following day. The appellant has 
nowhere explained what inquiries he made 
pricr to that date or how he was led to 
believe that the widow was the real heir, 
and Mr. Ray admitted that he was unable 
to furnish any information on this point. 
Rather, frem the fact that the appellant 
had not even troubled to find out the 
name of the widow when he applied for 
substitution, and that in his petition for 
setting aside the abatement he admitted 
that he did not know who were the heirs, 
it is clear that he had made no inquiries 
at all. 

In Shib Dutta Singh v. Sheikh Karim 
Baksh (1) the appellant had applied 
Lona fide and within time for tLe subsitu- 
tion of two heirs of the deceased respond- 
ent in ignorance of the fact that there 
were other Leirs. Having heard of the 
existence ol those heirs, he filed a further 
application for their substitution and it 
was held that the appeal had not abated. 
The circumstances of the present case are 


(1) 4 Pat. 320; 89 Ind. Cas, 280; A I R 1925 Pat, 551; 
7PLT 186, 
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different, and the appellant can derive no 
benefit from his application to substitute 
a wrong person, when he has not shown 
that he had made any inquiries as to who 
the real heirs were. In the circumstances 
the learned District Judge rightly held 
that the appeal had abated, and thac no 
cause had beenshown for setting the 
abatement aside. 

Mr. Ray further contended that in the 
circumstances of this case it was not 
necessary to substitute the heirs of the 
deceased because they were already on the 
record. It has been held by this Court in 
Sankru Mahto v. Bhoju Mahato (2) and in 
other cases that when one member of a 
joint family dies and all the other members 
are already on the record, no substitution 
is required. In this case only one member 
of the family remained on the record and 
one adult member and four minor members 
were not on the record. It is suggested 
that it was not necessary to bring these 
Persons on the record as they were suff- 
ciently represented by the surviving rese 
pondent as karta of the joint family. This 
contention was not put forward in the lower 
Court which had no opportunity of in- 
vestigating it. 

It is true that it has been held that 
there are cases when a karta may so 
effectively represent a joint family for 
the purpose of a particular litigation as 
to bind all the members of the family by 
the decree. lt is suggested that as in this 
case the decree was obtained in the year 
1922 by the three brothers alone and 
execution was taken out in 1933 by the 
two surviving brothers, the appellant was 
therefore entitled to treat those brothers 
as representing the family. The plaint, 
however, does not show that the two. 
brothers were impleaded as representing 
the joint family; the suit was brought for 
a declaration that the appellant was not. 
bound by a purchase in execution which 
had been made by the two brothers. In 
the circumstances I am not able to assume: 
that those persons represented the entire 
family, including another adult male co 
parcener, for the purpose of this litigation, 
and that no substitution was required 
These contentions must also fail and the 
order of abatement must be upheld. The 
District Judge was right in holding thaw 
in the circumstances the entire appeal had 
abated, as otherwise, if the appea 
succeeds, there will be contrary decisions 


(2) 15 Pat. 326; 165 Ind. Oas. 612; A I R 1936 Pat 
548; 17 P L T 584; 3 B R 64; 9 R P 198. 


1937 


of the lower and Appellate Courts in res- 
pect of the same property. 

For .these reasons, I am unable to inter- 
eh and would dismiss this appeal with 
costs. 


Courtney Terrell, C. J.—I agree. 
D. Appeal dismissed. 


area ar naaalkanani arannya rika anan 


LAHORE HIGH COURT 
Second Civil Appeal No. 1350 of 1936 
February 9, 1937 
TEK OHAND, J. 

SHIB LAL—DegrenDant—APPELLANT 

. versus 
INDRAJ—PLAINTI¥E AND ANOTHER— 
— DEFEN DA NT— RESPONDENTS 

Compromise—Admissibility—Court recording com- 
promise and passing decree thereon—Document 
not registered—Subsequent litigation as to portion 
of property extraneous to former suit—Admissibility 
of compromise — Compromise of doubtful claim, 
whether good consideration — Custom (Punjab)— 
Alienatton—Ancestral property—If can be alienated 
for valid necessity—Compromise prohibiting sale, 
gift or mortgage of such property—Property, if can 
be alienated for valid necessity not expressly 
provided. 

Where ina suit the termsof the compromise were 
recorded by the Court and a decree was passed in 
accordance with the compromise, the document even if 
not registered is admissible in evidence in litigation 
relating tothe portion of the property which was ex- 
traneous to the former suit. 

A compromise of a doubtful claim is a valuable 
consideration foran arrangement restricting the 
power of alienation of ancestral land. 

According to custom in the Punjab, a person can 
alienate ancestral property for valid necessity. 
Where a doubtful claim to the ancestral property was 
compromised, whereby a party was prohibited from 
selling, gifting or mortgaging the property, a sale 
for valid necessity not having been expressly pro- 
hibited, the party can alienate the property to an 
extent which can be proved for valid necessity. The 
compromise should be construed in a fair, liberaland 
reasonable manner Sheoji v. Hajar Ali Khan (1) 
and Budal v. Kirpa (33, referred to. 

S. ©. A. from the decree of the Senior 
Sub-Judge, Rohtak, dated August 25, 1936. 
Mr. Shamair Chand, for the Appellant. 

Mr. Fakir Chand Mital, for the Respon- 
dents. f 

Judgment.-—-Jot Ram, defendant No. 1, a 
Jat of Mauza Chhara, Tehsil Jhajjar, Rohtak 
District, owned a certain area of land which 
had descended to him from his ancestors. 
On March 2, 1917, he gifted one-half of this 
area to Surat Singh, who was the son of 
his wife from a former husband. On 

January 15, 1918 Indraj, a collateral of Jot 
Ram, instituted a suit to contest the gift. 
On January 23, 1918, Indraj and Jot Ram 
entered into a compromise whereby Indraj 
agreed to withdraw his suit to contest the 
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gift of the halfshare in the land to Surat 
Singh and Jot Ram undertook notto effect 
a mortgage, sale or gift of the remaining 
half to any one else. The compromise was 
reduced to writing and filed in Court, In 
accordance withthe terms of the compro- 
mise, the suit was dismissed. Ou June 2, 
1931, Jot Ram sold the land comprised in tke 
other half toShib Lal for Rs. 965. The 
consideration of the sale was as follows: 


Rs. 

408 paid to prior mortgagees of the vendor ; 

525 paid in cash before the Sub-Registrar, and 
32 received in cash for deed expsnses. 


965 





Indraj has now brought a suit to contest 
the sale, urging that it was contrary to the 
terms of the compromise effected in 1918. 
The Courts below have decreed the suit» 
Shib Lal, vendee, appeals. On his behalf 
the first contention raised is that the com- 
promise of January 23, 1918, is not admis- 
sible in evidences for want of registration, 
This contention, however, is without force. 
The terms of the compromise were record- 
ed by the Qourt in 1918 and a decree was 
passed in accordaace with the compromise. 
The document is, therefore, admissible in 
evidence in litigation relating to the 
portion of the properly which was extra- 
neous to the former suit. The second con- 
tention raised is that the restraint which 
was placed on Jot Ram’s power of alien- 
ation with regard to tais properly was 1n- 
valid, being without consideration and 
contrary tolaw. It is urged that according 
to the custom of the Jats of Jhajjar Tensil 
and Rohtak District generally, a male pro- 
prietor has unrestricted power of alienation 
of ancestral land except where the transs 
action is made for immoral purposes. It 
is, therefore, urged that the gifs of one-half 
of ancestral laud by Jot Ram to Surat 
Singh made in 1917 was valid and noi open 
to attack by the donor's collateral, Indraj. 
It was accordingly argued that there was 
no justitication for Job Ram to enter into 
a compromise 8? as to restrict his power of 
alienation with regard to the other half of 
the property. Ib must be borne in mind, 
however, that in 1918, when the previous 
suit was brought, the rulings of the Chief 
Court were not uniform as to whether in the 
Rohtak District a male proprietor possessed 
unrestricted power of alienation of ances- 
tral land. Joseph’s Customary Law of the 
Rohtak District published in 1909 no doubt 
supported this View, and in Sheojt v,Fajar 
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Alt Khan (|), and Telu v. Chuni (2), the 
same view had heen taken by the Chief 


Court. But as against this, in Budal v. 
Kripa (3), and Ghansham v. Balak 
kam, 38 Ind. Cas. 215 (4), it had 
been held that a proprietor could 


not alienate ancestral land without neces- 
sity. It could not, therefore, be said that the 
matter was absolutely free from doubt and 
there was no justification for Jot Ram to 
enter into the compromise. Itis well-set- 
tled that the compromise of a doubtful 
claim is a valuable consideration for an 
arrangement of this kind. This part of the 
argoment, therefore, fails. 

The effect of the condition in the com- 
promise, however, was not to restrict abso- 
Intely the power of alienating the other 
half, even if necessity existed. Admittedly, 
there are no words in the compromise 
expressly prohibiling a sale even fora 
necessary purpose. In the absence of such 
words, the deed should be construed in a 
fair, liberal and reasonable manner. Eyi- 
dently all that was agreed to was that Jot 
Ram's power.of alienation of this half of 
the land was not restricted, but that it 
was subjectto the restrictions, which were 
claimed bythe collateral in the plaint of 
that suit, and which are found to exist 
generally among agricultural communities 
of the province. It could not have been 
intended to deprive the owner of the power 
of alienation even under the stress of 
urgent and imperative necessity. I hold 
therefore, that the alienation ig dispute is 
valid to the extent to which it ean be 
established to have been effected for valid 
necessity. As already stated, out of the 
sale price, Rs. 403 had been paid to three 
prior mortgagees of Jot Ram as follows: 
Rs. 258 to Kewal, Rs. 40 to Chand Sine) 
ka a to Kirori. = 

ere is no reason to doubt the uine- 
ness of these debts or of their TEA 
the appellant. fo this extent, therefore, the 
alienation was clearly for necessity. There 
is no proof however of any necessity for 
the remaining Rs 525 which were paid in 
casi before the Sub-Registrar. The 
result, therefore, is that the plaintiff will be 
entitled to get possession of the land after 
the death of Jot Ram on payment of Rs. 408 


a 230 P L R 1913; 20 Ind. Cas. 475; 148 P W R 
1913. 
o 231 P L R 1913; 20 Ind. Cas, 373; 147 PW R 


(3) 76 P R 1914; 23 Ind. Cas. 211; A 

1492148 PL R 1914 9 I R 1914 Lah. 
(4) 26 Ind. Uas 215; AI R 1916 Lah. 145. 

1916; 181 PW R 1916. 145;94 PLR 
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to the vendee. I accept: the appeal, set 
aside the judgment and decree of the 
Senior Subordinate Judge, and in.modi- 
fication thereof, I pass a decree in favour 
of the plaintiff declaring that the sale in 
dispute shall not affect his reversionary 
rights after the death of Jot Ram accept 
to the extent of Rs. 408. Haing regard to 
all the circumstances, I leave the parties 
to bear their own costs throughout. 
D. Decree modified. 


PATNA HIGH COURT 
Civil Revision Petition No. 107 of 1937 
August 20, 1937 
Manosak LALL, J. 
ANUP LAL MAHTO— PETITIONER 
VETSUS 
MAHESH JHA—Opposits Party 


Promissiory Note—Suit on hand-note—Hand-note 
not duly stamped——Suit, if can be corrected into 
one on original loan—Interest—Note, if can be relied 
to prove rate of interest—Interest, if can be allowed 
before suit—Interest Act (XXXII of 1839), 

Unless the contract for interest is established, 
interest by way of compensation cannot be allowed. 
J. H. Pattinson v. Bindhya Debt (1), relied on. 

Where ina suit on a hand-note, the hand-note is 
inadmissible in evidence because it was not duly 
stamped, oral evidence can be givenof the original 
loan and the suit can be converted into a guiton 
the original loan, But the hand-note being itself 
the only basis of the contract, cannot be used to 
determine the rate of interest payable on this loan. 
The result is that unless the plaintiff can invoke 
the aid of the Interest Act, he cannot get any 
relief by way of interest. Therefore the claim for 
interesL up to the date of the suit would be 
disallowed, but it would be allowed under the 
Interest Act after the filing of the plaint as the 
plaintiff must betaken to have made a demand for 
the loan, before the filing of the plaint, h 

O. R. P. from an order of the Munsif, 
Bhagalpur dated February 9, 1937. 

Mr. S.C. Mazumdar, for the Petitioner. 

Mr. R. K. Jha, for the Opposite Party. 

Order.—This is an application in revi- 
sion on behalf of the defendant in a suit 
brought upon the basis of a hand-note 
dated July 25. 1933. The hand-note is 
for a sum of Rs. 125 and earries interest 
at the rate of Re. 1-4-0 per cent. per 
mensem. The hand-note was inadmissible 
in evidence because it was not duly 
stamped. It bore postage stamp instead 
of revenne stamp. But thelearned Munsif 
nevertheless allowed oral evidence to be 
given on the basis of his view that the 
suit could be converted into a suit on the 
original loan. In this view the learned 
Munsif was correct. It is unnecessary to 
cite the large number of authorities which 


have clustered round this point. The 
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learned Munsif, however, has awarded in- 
terest at tle raie of 1 per cent. per 
mensem “by way of compensation. In 
this he was in error. Unless the contract 
for interest js-established. interest by way 
of compensaticn cannot be allowed: see 
J. H. Pattinson v. Bindhya Debi (1). 

In the present case, the basis of the con- 
tract was the hand-note and the hand-note 
being found inadmissible in evidence, it 
cannot he ueed for any purpose fexcept a 
collateral purpose) e. g. to determine the 
rate of interest payable on this loan. The 
result is that unless the plaintiff can in- 
voke the aid of tbe Interest Act. be can- 
not get any relief by way of interest. 
Therefore the claim for interest up tothe 
date of the suitis disallowed. The plain- 
tiff, however, must be taken to have made 
a demand before filing the plaint. The 
written stafement was filed on August 
18, 1936. It may, therefore, he safely 
taken that the demand was communicated 
on August 1. 1936. I tkerefore direct 
that interest will run on the original sum 
of Rs. 125 at 1 per cent. per mensem 
from August 1, 1936, till the date ofthe 
decree and thereafter at 6 per cent. per 
annum. With this modification, the appli- 
cation is rejected. In the circumstances, 
there will be no order for costs in this 
Court. 

D. Decree modified. 


(1) 12 Pat 216; 146 Ind Cas. 56; A I R 1933; 
Pat 196; 14 P L T 149; 6 R P 225. 


~~ 


PRIVY COUNGIL 
Apreal From the Madras High Court 
December 3, 1937 
Lorp WRIGHT, SIR Grorce LOWNDES AND 
Sır Gores Rankin. 
THe MERCANTILE BANK or INDIA, 
LIMITE D—AppegLuants 
VETSUS 
Taz CENTRAL BANK or INDIA, 
LIMITED— RESPONDENTS, 

Estoppel—Estoppel by negligence and representa- 
tion—Conversion—Pledge—Railway receipt —W he- 
ther document of title—Contract Act (IX of 1872), 
8. 178—Bank giving advances on such receipt— 
Receipt handed over to pledgor to collect goods for 
storing them in Bank's go-down—Pledgor re-pledging it 
to another Bank—Such Bank bona fide giving advances 
—Suit for converston—Suit, if can be based on 
estoppel by negligence— There must. be duty cast be- 
tween the parties— Evidence (Act I of 1872), s. 115— 
Law in, whether differs from English Law. 

The railway receipt isa document of title within 
the meaning of s. 378 of the Contract Act, 1872, and 
a pledge of the railway receipt operates asa pledge 
of the goods, though by the general law a pledge 
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of documents isnot prima facie deemed to be a 
pledge of the goods. The pledgce does not lose his 
right of property as pledgee by parting with the 
custody of the railway receipts or by entrusting 
them tothe merchants or their agents or manda- 
tories for the special purpose of convenient dealing 
with the goods by collecting them and putting them 
into the pledgee’s go-down. Such a procedure is in 
the usual course of business and is obviously either 
necessary or atleast convenient for the {conduct of 
the business. Where the merchants after the pledge 
of the receipt with a Bank re-pledge the same with 
another who takes the pledge bona fide, no action 
for conversinn can be founded on the ground of eg- 
toppel by negligence or representation. The type of 
estoppel, which enablesa party as against another 
party to claim a right of property which in fact he 
does not possess is described as estoppel by neg- 
ligence or by conduct or by representation or by a 
holding out cf ostensible authority. But the neglect 
must be in the transaction itself, and be the proxi- 
mate cause of leading the party into that mistake ; 
and also, it must be the neglect of some duty that 
is owing to the person led into that belief, or, what 
comes tothe same thing, to the general public of 
whom the person isone, and not merely neglect of 
what would be prudent in respect to the party him- 
self, or even of some duty owing to third persons, 
with whom those seeking to set up the estoppel ara 
not privy. In thiscase the Bank does not owe any 
duty tothe subsequent pledgee. There is no relation- 
ship of contract or agency. Not only is there an 
absence both of any duty or of any thing amount- 
ing to a neglect of usual precauticns, but there 
is on ground for finding any representation. There 
is no reason for the Bank to think that they 
were representing to any body that the merchants 
had any title to dispose of the goods. The railway 
receipts are not dangerous things: there is no ques- 
tion of arming the merchants with them, It is only 
in special conditions of fact that an estoppel by 
representation can be established. The railway 
receipt, though a document of title, is in form mere- 
ly an authority to take delivery of the goods and 
the possession of such a document contains no re- 
presentation that the holder has any implied autho- 
rity orright to dispose ofthe goods. It is at the 
best, an ambiguous document. Its possession no 
more conveys a representation that the merchants 
were entitled to dispose of the property than the 
actual possession of the goods themselves would have 
conveyed any such representation. Jt isnot like a 
negotiable instrument ; the possession of the railway 
receipt is no more significant for this purpose than 
the possession of the goods would be. It is clear 
that no plea of estoppel can be raised in the 
eases where the merchants pledged the goods them- 
selves after having obtained delivery under the 
railway receipt. The fact that first pledgee does 
not put his seal on the receipt by way of warn- 
ing, is immaterial, specially in the absence of 
a usual practice, so that failure to adopt it can 
be chargerl against the party but even if it 
is, if would still beof no avail because there is no 
duty as between the parties to adopt any such prac- 
tice. The duty may be,“ tothe general public of 
whom the person isone.” There is á breach of the 
duty if the party estopped has not used due pre- 
cautions to avert the risk. The detriment may en- 
title the innocent third person either to prosecute or 
to defend a claim. His identity may be ascertain- 
able only by the event, in the sense thathe has 
turned out to bethe member of the general public 
actually reached and affected by the conduct, negli- 
gence, representation or ostensible authority, 
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Lickbarrow v. Mason (2) and Commonwealth 
Trust, Ltd. v. Akotey (3), commented upon. Oficial 
Assignee of Madras v. Mercantile Bank of India 
(i), R. E. Jones, Ltd, v. Waring & Gillow, Ltd. (4), 
London Joint Stock Bank v. Macmillan (6) and 
Swan v. North British Australasian Co.(7), relied 


on, 

The law enacted by s.115, Evidence Act, is the 
same as the English Law. Sarat Chunder Dey v. 
Gopal Chunder Laha (13), Teferred to. 


A. against the order of Beasley, 
C. J. and Cornish, J., dated January 24, 
1935, reported as 160 Ind. Cas. 430. 

Messrs, A. T. Miller, K. C. and C. P. 
Harvey, for the Appellants. 

Sir Stafford Cripps, K. C. and Mr. W. 
Wallach, for the Respondents. 

Lord Wright.—The appellants and the 
.. respondents are limited companies carry- 
ing on the business of bankers in Madras. 
The appeal is against the judgment of 
the Appellate Court of Madras* who have 
held the appellants liable to the respon- 
dents for the conversion of their property. 
The question arises out of a series of frauds 
committed by a firm of merchants named 
C. K. Narayana Iyer & Sons, who 
will be referred to hereinafter ag 
“the merchants.” They were a firm who, 
until the frauds became disclesed, had 
enjoyed the highest standing and repute 
in Madras where they carried on a large 
business as buyers and exporters of ground 
nuts. Their practice was to purchase the 
ground nuts from the upcountry growers 
and have them despatched by rail to 
Madras. The railway companies and the 
Madras Port Trust, which had its own 
railway system within the Port, had a 
working arrangement between them under 
which the Trust took over the consignment 
of nuts on their arrival at the Port and lodged 
them in the first instance.in their go downs. 
The ground nuts were covered in respect 
of each consignment or wagon load by a 
document called a “railway receipt,” which 
contained particulars of the goods and the 
names of the consignor and consignee. In 
all the consignments in question in these 
proceedings the merchants were entitled to 
obtain delivery of the goods under the 
railway receipts, either because they were 
named as the consignees or because, if they 
were not so named, the document had been 
endorsed by the named consignee. The 
railway receipts contained conditions to 
the effect that the railway receipt must be 
given up at destination by the consignee, 
failing which the railway might refuse to 
deliver, and that the signature of the con- 


*See 160 Ind, Cas, 430—[Ed.]} 





‘MEROANTILE BANK OF INDIA, LTD. v. CENTRAL BANK OF INDIA, LTD. (P.C.) 17216 


signee or his agent in the delivery book 
at destination should be evidence of com- 
plete delivery. They also provided that if 
the consignee did not himself attend to 
take delivery, he must endorse on the 
receipt arequest for delivery to the person 
to whom he wished it to be made. 

Both the appellanis and the respondents 
had been in the habit of making loans to 
the merchants on the security of the goods 
covered by the several railway receipts ; 
the practice was that the merchant should 
deliver to the bank the relevant railway 
receipts by way of pledge, giving at the 
same time tothe bank a promissory note 
for the amount advanced and a letter of 
lien. The bank would then pass the rail- 
way receipts on to their own go-down keeper 
so as toenable him to obtain possession 
of the goods. What wasin practice then 
done was for the bank’s go-down keeper, 
in order to avail himself of the merchants 
services, to hand the railway receipts back 
to the merchants, but only for the specific 
purpose of clearing the goods from the 
Port Trust and storing them in the bank’s 
go-down. The character and effect of this 
course of business was discussed by the 
Board in the case of the Official Assignee 
of Madras v. Mercantile Bank of India 
(1). It was there held that the railway 
receipt was a document of title within the 
meaning of s. 178 of the Indian Contract 
Act, 1872, and that a pledge of the railway 
receipt operated under that section, which 
was in force at material times but has 
since been repedled, as a pledge of the 
goods, though by the general law a pledge 
of documents is not prima facie deemed 
to be a pledge of the goods. It was also held 
by the Board in that case that the pledgee 
did not lose his right of property as pledgee 
by parting with the custody of the railway 
receipts or by entrusting them to the 
merchants or their agents or mandatories 
for the special purpose of convenient deal- 
ing with the goods by collecting them 
from tbe Port Trust and putting them into 
the bank’s go-down. It was said by the 
Board that such a procedure was in the 
usual course of business and was obviously 
either necessary or at least convenient for 
the conduct of the business. 


The railway receipts concerned in this 
case were 35 in number. The merchants, 
in accordance with the practice and for 
the purpose described above, were given 
by the respondents the receipts and then 


(1) (1935) A O 53, 
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fraudulently obtained a second advance 
from the appellants. It was found that 
in January and February, 1929, the 
merchants followed a systematic course of 
fraud in their dealings with both the appel- 
lants and the respondents. After having 
obtained railway receipts from either the 
appellants or the respondents, as the case 
might be, they repledged them with the 
other bank, that is tosay, if the railway 
receipis had been pledged in the first 
‘instance with the appellants, they took them 
to the respondents and obtained advances 
on them as if they had nct been 
‘already pledged, and conversely, if 
they had been first pledged with 
the respondents they took them to the 
appellants and obtained advances 
from them. There was, however, one 
difference between the two banks, in that 
the practice of the appellants was to 
place their stamp on the railway receipt 
when they took it by way of pledge. That 
practice was not adopted by the respon- 
dents until aboutthe end of the period 
covered by the fraudulent operations. 
The addition of the stamp had no effect 
in law and was not, it seems, generally 
adopted by banks, but it would naturally, 
according to the evidence put the other 
bank on enquiry. Tne merchants, however, 
were not unequal to dealing with this 
Complication. They followed the simple 
process of obtaining delivery ofthe goods 
if the railway receipts bore the bank’s 
stamp and thereupon pledging the goods 
shemselves with the other bank. It was 
rightly not contested that such a pledge of 
the actual goods was invalid. In due 
course the frauds became known and the 
merchants were declared insolvent. There- 
upon the respondents brought against the 
appellants an action for conversion out of 
waich the present appeal arises. It was 
found by the trial Judge, and is not now 
contested, that the respondents having 
obtained a valid pledge of the goods from 
the merchants by the pledge of the 
receipts, did not lose their rights as 
pledgees by what the merchants then 
did when they purported to pledge the 
goods with the appellants. This followed 
from s. 178 of the Indian Contract Act, 
1872, as interpreted in the Official Assignee 
of Madras case (li. This section, in force 
at material times, though since repealed, 
is in the following terms : 

“178. A person who isin possession of any goods, 


orofany bill of lading, dock warrant, warehouse- 
keeper's certificate wharfinger's certificate, or War- 


MBROANTILE BANK OE INDIA, LTD. V. CENTRAL BANK OF INDIA, LTD. 


(P. C.) 747 


rant ororderfor delivery, or any other document 
of title to goods, may make a valid pledge of such 
goods or documents; Provided thatthe pawnee acts 
in good faith, and under circumstances which are 
not such as to raise a reasonable presum ption that 
the pawnor is acting improperly; Provided also 
that such goods or documents have not been obtained 
from their lawful owner,or from any person in 
lawful custody of them, by means of an offence or 


It has been found in the Courts below 
that the merchants obtained the docu- 
ments or goods by means of an offence 
or frand within the meaning of the section, 
because the true inference from the 
facts was that they obtained the documents 
with no intention of fulfilling their duty 
as mandatories but with the dishonest 
intention of perpetrating the frauds which 
they actually committed. The correctness 
of that ruling was not challenged before 
the Board. The appellants, however, claim- 
ed thatthey were entitled to succeed in the 
action on the ground whichis set out in 
their amended defence in the following 
paragraph : 

“The plaintiff bank having placed O. K.N, & Sons, 
in possession of the railway receipts without anything 
therein toindicatethat the plaintiff bank had any 

-interest therein orthat C.K. N. & Sons were not 
the owners thereof, enabled O. K. N. & Sons to 
hold themselves out as the owners thereof and 
thereby to pledge the said railway receipts for 
value with the defendant bank, who acted,in good 
faith, and the plaintiff bank is, therefore, estopped 
from setting up its title against that of the 
defendant bank to the relative goods or their 
value.” 


It has been this plea which has been 
the subject of debate in the present 
appeal. Both Courts below have decided 
against it. It is admitted that the respond- 
ents made the advances completely bona 
fide, they only did what they had done 
for some time previously without any 
misadventure. They had regularly had 
dealings with the merchants over a 
prolonged period. The merchants were 


a firm of the highest standing 
and reputation of whose rectitude 
and solvency there had been no 


question or suspicion. In delivering the 
railway receipts to the merchants, the 
respondents followed a practice which had 
long been consistently followed both by 
the appellants and the respondents. No 
authority had been given to the merchants 
to deal with the goods otherwise than by 
handling them for the limited purpose 
which has been stated. On these facts it 
would prima facie seem impossible to say 
that the respondenis made any representa- 
tion to the appellants that the merchants 
had authority or were entitled to obtain 
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an advance onthe goods for themselves. 
There would appearto beno reason for 
saving that the respondents committed 
any breach of any duty cwing either to the 
appeliants orto anyone else. All that the 
respondents did was, it wonld seem, 
to deal with their own property, as pledgees 
in the usual course of business which was 
well-known to and had been followed both 
by the appellants and the respondents. 
It would seem accordingly, that they were 
entitled torely on the rule of law that no 
one could transfer a better title than he 
possessed, save in the exceptional cases 
not here material, such as sales in market 
overt or where there has been a transfer 
of property avoidable on the ground of 
fraud but not yet avoided or where the 
special provisions of the Factors Acts 
apply. It has, however, been strenuously 
contended on behalf of the appellants 
that the circumstances here raise what is 
called an estoppel and that the respond- 
ents are precluded by their conduct from 
denying as against the appellants that 
the merchants had the right, which they 
pretended to have, of pledging the goods 
a3 owners, the bona fides of the appellants 
not being in question. The estoppel is 
relied on as giving to the appellants the 
substantive right of claiming a valid 
pledge of the goods, taking priority over 
the pledge to the respondents, since though 
estoppel has been described as a mere rule 
of evidence, it may have the effect of 
creating substantive rights as against the 
person estopped. Of the many forms which 
estoppel may take, it is here only necessary 
to refer to thattype of estoppel, which 
enables a party as against another party 
to claim aright of property which in fact 
he does not possess. Such estoppel is 


‘described as estoppel by negligence or by 


conduct or by representation or by a hold- 
ing Out of ostensible authority. The 
argument has been variously put on 
behalf of the appellants. They have claim- 
ed tosucceed uponthe broad rule stated 
by Ashhursi, J. in Lickbarrow v. Mason (2) 
in 2 L. R. 038,70 (2) that “whatever one 
of two innocent persons must suffer by 
the acts of a third he who has 
enabled such third person to occasion the 
loss must sustain it.” The decision of 
the Board in the Commonwealth ‘Trust 
Company Y. Akotey (3), was cited as one 


ae) 2 T R63; 6 East. 20n; 1R R 426; 2 Br. 


~ (3) (1996) A O72;94 LI PC 167; 41 TL R641; 
134 L T33, 
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in which it was said that the case was a 
plain case for the application of that 
principle. Tre facts were that a grower 
of cocoa in the Gold Ooast Colony had 
consigned by railway cocoa to a merchant 
at the port in the expectation of his 
buying the cocoa. The merchant, instead 
of concluding the purchase, purported ‘to 
sellthe cocoa as for himself to a third 
party, the appellants who purchased in 
good faith and paid the full price to the 
merchant as seller. In an action for 
conversion brought by the grower, the 
full Court of the Gold Coast held that 
no property had passed because the 
merchant had no title. That judgment was 
reversed by this Board, who said that :— 
“To permit goods to go into the possession of 
another, with all the insignia of possession thereof, 
and of apparent title, and to leave it open to go 
behind that possession so given and accompanied, 
and upset a purchase of the goods made for full 
valus and in good faith, would bring confusion 
into mercantile transactions, and would be in- 
consistent with law and with the principles so -fre- 


quently affirmed, following Lickbarrow v. 
Mazon (2),” 


What is there stated, it may- be, would 
cover this case if it is applied without , 
qualification. But in their Lordships’ 
judgment it is impossible to accept without 
qualification as a true statement of law 
the principles there broadly laid down. It 
may well be, that there were facts in 
that case not fully elucidated in the report, 
whith would justify the decision, but on 
the face of it their Lordships do not 
think that the case is one which it would 
be safe to follow. This was, it: seems, 


“the opinion of Lord Sumner, who, in a 


striking instance of a case where estoppel 
by conduct or representation was negativ- 
ed, the case of Jones, Limited v. Waring 
& Gillow (4), said: —‘There was no duty 
between Jones, Ltd. and Waring & Gillow, 
Ltd. ani without that, the wide proposition 
of Ashhurst, J. in Lickbarrow v. Mason 
(2), would not apply (see observations. of 
Lord Macnaghten and Lord Lindley in 
Farquharson & Co. v. King &Co. (5) and 
of Lord Parmoor in London Joint Stuck 
Bank v. Macmillan (6), which were ap- 
p:rently overlooked tin Commonwealth 
Trust v. Akotey (3).". Lord Sumner thus 
puts the principle of estoppel as depending 
upon aduty. The passage to which he re- 
fers in Lord Parmoor’s speech in the London 

(4) (1926) AC 670 at p. 693; 85 LJ KB 913; 70 


SJ 756; 4? TL R 642; 135 L T 548. 
ao ie AO 325; 71LJ QB 657; 51 W R94; 86 


(6) (1918) A 0777:88 LIK B55; MTL R 09 
62 S J 650; 119 L T 387, 
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Joint Stock Bank v. Macmillan (6). pointed 
out that the rule expressed by Ashhurst, J. 
was too wide and said that the accurate 
rule was stated by Blackburn, J.in Swan 
v.. North-British Australasian Co. (7). There 
Blackburn, J. referring to the judgment 
in the Court below of Wilde, B. said :— 

“He omitsto qualify the rule he has stated by 
saying thatthe neglect must be inthe transaction 
itself, and be the proximate cause of leading the 
party into that mistake; and also, as I think, that 
it must be the neglect of some duty that is owing 
to the person led into that belief, or, what comes 
to the samething, to the general public of whom 
the person jis one, and not merely neglect of what 
would be prudent in respect to the party himself, or 
even of some duty owing to third persons, with whom 
those seeking to set up the estoppelare not privy.” 

To-the same effect in Farquharson 
& Co. v. King & Co. (5), Lord Lindley 
said:— 

“It-is, of course, true that by employing Capon 
(the fraudulent clerk) and trusting him as they did, 
the plaintifis enabled him to transfer the timber to 
-anyone ; in other words, the plaintiffs in one sense 
enabled him to cheat both themselves and others. 
In. that sense, every one who has a servant enables 
him to steal whatever is within his reach.” 


Lord Lindley then pointed out that the 
dictum of Ashhurst, J. is tvo wide. This 
has been pointed out by other Judges. 
It was- indeed not necessary to the 
decision of the case which was before 
Ashhurst, J. The case of Common- 
wealth Trust Co. v. Akotey (3) (supra) is 
also inconsistent with the case of Johnson 
v» Credit Lyonnais (5), where it was held 
that the conduct of the plaintiff, in leaving 
the dock warrants, which was the indicia 
of title, in the hands of a vendor of the 
goods after he had been paid by tbe 
plaintiff as purchaser, without any cnange 
being made in the books of the dock 
company, did not disentitle the plaintiff 
from claiming for conversion against the 
defendants, who, in good faith, made 


advances to the fraudulent vendor on the . 


security of the dock warrants thus left in 
his hands. In one sense the plaintiff by 
leaving the indicia of title in the vendor's 
hands nad enabled him to defraud the 
defendants, but it was held by the 
Court of Appeal, that, in the words of 
Cockburn, ©. J. :— 

“The case for the plaintiff rests on the general 
proposition of law—which as a general proposition 
cannot be contested—that the mere possession of 
the property of another, without authority to deal 
with the thing otherwise than for the purpose of 
safe custody, as was the case here, will not, if the 
person so in possession takes upon himself to sell 


(7)2H & Cl7iat p. 162, 
(8) (1878) 3: O P D 32; 47LJ GP 241; 26W R 
195; 37 L T 657, 
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or pledge to a third party, divest the owner of 
his rights as against the third party, however 
innocent in the transaction the latter party may have 
been.” 

The Chief Justice adda that if it were 
held that in such a case there was an 
estoppel, the Factors Acts, which give a 
limited protection in certain cases to the 
unauthorised sale of gocds, would have 
been unnecessary. In their Lordships’ 
judgment, it cannot be said that the 
respondents owed any duty to the appel- 
lants in the matter. There was no rela- 
tionship of contract or agency. They had 
no reason to think that the documents 
would ever be handed to the appellants. 
Mr. Miller's contention that estoppel does 
not depend on the existence of a duty 
is, in their Lordships’ judgment, refuted 
by the authorities already cited and many 
other like authorities which itis not neceg- 
sary tocite. 


Mr. Miller, however, argued that the 
necessity of a duty to constitute an estoppel 
only applied to an estoppel based on 
conduct or negligence, whereas as estop- 
pel based on representation was different. 
He contended tuat the mere form of the 
railway receipts contained a representation 
by the respondents to ayy person to whom 
the merchant might produce it that the 
merchants had the power toobtain a piedge 
on the s:curiiy of the goods. There was, 
hé contended, in this way a representation 
of authority which bound the respondenta 
because it enabled the merchants to mislead 
the appellants. No question of duty or neg- 


' ligence aruse on this view of the position, so 


he submitted, The document on its face 
conveyed a representation when presented 
by the merchants to the respondents that 
the merchants were invested with full 
disposing power. No authority was cited 
which in their Lordships’ judgment would 
justify any such wide proposition. It is 
not indeed, true to say without qualitication 
that people are not bound to contemplate 
the possibility of, or take precautions 
agaiust, forgery or fraud being committed. 
The London Joint Stuck Bank v. Macmiilan 
(6), (supra) is a case in which the bank's 
customer was held liable becausa he had 
facilitated the fraudulent alteration of u 
cueque by so drawing the cheque as to 
leave a space which the forger could fill up 
and thus alter the amount of the cheque. 
Bui that decision was expressly based on 
the existence of a duty arming from the 
contract between banker and customer and 
was distinguished on that ground from 
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Scholfield v. Londesborough (9), where any 
duty was negatived. Even if there is a 
duty as between the banker andthe cus- 
tomer in drawing a cheque, it must be 
shown that there was a breach of the duty 
by the neglect of some usual and proper 
precaution. It was by the absence of such 
proof that the case of Slingsby v. District 
Bank, Ltd. (10) was distinguished from the 
Macmillan’s case (6). In the present case 
not only was there an absence both of any 
duty or of anything amounting to a neglect 
of usual precautions, but there was, in their 
Lordships’ judgment, no ground for finding 
any representation. ‘There was no reason 
for the respondents to think that they were 
representing to anybody that the mer- 
chants had any title to disp se of the goods, 
The railway receipts iwere not dangerous 
things; there was no question of arming 
the merchants with them. It is only in 
special conditions of fact that an estoppel 
by representation can be established. There 
are very few cases of actions for conversion 
in which a plea of estoppel by represent- 
ation has succeeded. Such a case was 
Henderson v. Williams (11), which was 
relied on by Mr. Miller. There was in that 


case an actual transfer of goods lyingin 


a warehouse, to the order of Fletcher, a 
transfer made on the express instructions 
of the owner of the goods who was induced 
to do so by Fletcher's fraud : Fletcher then 
sold the goods to an innocent purchaser, 
who, before paying the price, obtained a 
statement from the warehouseman that he 
held the goods to Fletcher's order. That 
was held to be acase where both the ware- 
houseman and the owner were estopped 
from denying the rights of the purchaser. 
The warehouseman had in fact attornad to 
the purchaser and it was also held that 
there had been a holding out by the true 
owner of the goods that Fletcher was cap- 
able of giving a good title. That was a 
very different case from the present. A 
similar principle of holding out has been 
applied in the cases where a share certi- 
ficate with a transfer in blank has been 
placed in the hands of a stockbroker or one 
in a similar position, and where it has been 
held that there was a representation which 
constitutad an estoppel. Such a case is 
illustrated by Fuller v. Glyn Mills, Currie & 


(9) (1896) AC 514; 65 LJ Q B 593,45 W R 124; 75 


54. 
(10) (1932) 1 K B 544; 10] LJK B 281; 146 L T 
377; 27 Com. Cas. 39; 48 T L R114; 41 LI. L Rep 
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(11) 895) 1 Q B 521; 64 LJ QB 398;14 R 98; ° 
43 W R274. 


17910 
Co. (19), where the plaintiff had left share 
certificates in the hands of stockbrokers, ` 
the certificates were in the name of a person 
from whom the plaintifs had bought the 
shares and bore upon them an endorsed 
form of transfer executed by the seller. 
The stockbrokers used the certificates in 
order to obtain an advance for themselves. 
Oa their bankruptcy the ‘plaintiff claimed 
the certificates from the pledg?es, but it 
was held that he was estopped from setting 
up his title as against them. ‘The instru- 
ment was held to carry with it a represent- 
ation of authority in the person entrusted 
with it to deal with it, and if produced to a 
third person, calculated to convey to that 
third person that suca an authority exists. 
On the facts of such a cass there was in 
addition to the form of the document, the 
character of the person in whose hands it 
was. As was said in the London Joint. 
Stock Bank v. Simmons (13), by Lord Watson - 
—'tbrokers in the ordinary course of business 
are employed to sell, to buy and to raise - 
money upon as well as to keep in custody 
the securities of their customers” and ac- 
cordingly it was reasonable assumption 
that the broker had full authority to deal 
with the securities. It is not necessary to - 
discuss such cases further or express any 
opinion about them because the material 
circumstances were not present here. The 
railway receipt, though a document of title, 
was in form merely an authority to take 
delivery of the goods and the possession of 
such a document contained no represente ' 
ation that the holder had any implied 
authority or right to dispose of the goods. 
Ib was at the best, an ambiguous document. 
Its possession no more conveyed arepresent- 
ation that the merchants were ontitled to 
dispose of ths property than the actual pos- 
session of the goods themselves would have ` 
conveyed any such representation. It is not 
like a negotiable instrament; the p2ssession 
of the railway receipt is no more significant 
for this purpose than the possession of the 
goods would have been. It is clear that 
no plea of estoppel could be raised in the ` 
eases where the merchants pledged the 
goods themselves after having obtained 
delivery under the railway receipt. It is 
not necessary to refer to cases where an 
agent entrusted with documents with a 
specific authority to deal with them for his 
principal, has fraudulently used them for 


(12) (1914) 2K B 168; 83 LJ K B764; 10L T 
318; 19 Com, Cas. 186; 58 S J 235; 30 T L R 162, 
. (13) (1892) A O 201 at p. 213; 61 L J Oh, 723; 66 1,4 
T 625; 41 W R 108; 56 J P. 644. 
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his own puiposes. 
different. 

Nor is there any basis for the contention 
that the respondents are liable because they 
omitted the precaution of putting tbeir 
stamp upon the railway receipts in regard 
to the transactions in question; it is true 
that at a later date the respondents did 
stamp therailway receipt and that the appel- 
lants in practice did so throughout, but it 
- is clear in their Lordships’ judgment, that 
that would have made no difference to the 
course adopted by the merchants. If 
the stamp had the effect of putting 
the bank on enquiry, the mer- 
chants would not adopt the method of 
seeking to obtain a second advance on 
the documents, but would have taken 
delivery under the receipt of actual goods 
and pledged them, or if they did seek to 
obtain a second advance on the documents 
and had been asked by the bank to 
explain why the railway receipt was 
stamped, might have said that they had 
pledged the documents and redeemed that 
pledge. Having regard to the position 
which they held, that explanation would, 
presumably, have been accepted. Theres 
is, however, a more general answer to any 
argument based upon the respondents’ 
failure to stamp. It is not suggested that 
it was a usual practice, so that failure to 
adopt it could be charged against the 
respondents, but even if it were it would 
still be of no avail to the appellants be- 
cause there was no duty as between the 
appellants and the respondents to adopt 
any such practice. As already pointed 
out the existence of a duty is essential, 
and this is peculiarly so in the case of 
an omission. This is so even if the case 
were put on representation or holding out. 
The duty may be, in the words of 
Blackburn, J. “to the general public of 
whom the person is one.” There is a 
breach of the duty if the party estopped 
has not used due precautions to avert the 
risk. The detriment may entitle the in- 
nocent third person either to prosecute or 
to defend a claim. His idemity may be 
ascertainable only by the event, in the 
sense that he has turned out to be the 
member of the general public actually 
reached and affected by the conduct, 
negligence, representation or ostensible 
authority. In their Lordships’ judgment 
the appellants fail to establish these 
conditions. 

Section 115 of the Indian Evidence Act 
does not call for particular discussion here. 


Such cases are quite 
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Ib is conceded that the law it enacts is 
the same as the English Law [see Sarat 
an a Dey v. Gopal Chunder Laha 
14)]. 

For these reasons their Lordships are 
of opinion that the appeal should be dis- 
missed with costs. They will humbly advise 
His Majesty accordingly. 

D. Appeal dismissed. 

Solicitors for the Appellents.— Messrs, 
E.G. Turner & Sons. 

Solicitors for the Respondents.—Messrs. 
Hy. S. L. Polak & Co. 
(14) 19 TA 203 at p. 


; 215; 20 C 296; 6Sar, 221 
(P ©). : 


rate hahaa 


PATNA HIGH COURT 
Letters Patent Appeal No. 4 of 1936 
August 27, 1937 
COURTNEY-TERRELL, C. J. AND 
MANOHAR LALL, J. 

SHIB CHARAN BAHU AND otazrs— 
APPELLANTS 
versus 

SARDA PRASAD AND ANOTHER— 
REsPONDTNTS 

Commission—Court dissatisfied with report of 
Commissioner—If can issue another commission and 
ask for report. 

Where a Court is dissatisfied with the report of 
the Commissioner, ona commission issued by it, it 
is entitled to issue another commission and ask for 
its report. Butthe report of the first commission 
cannot be wiped off the record. Kunhi Kutti Ali 


v. Muhammad Haji (1) and Kunjuanit Nair . 
Achuta Menon (2), explained. f ih. 


L. P. A from the decision of Mr. Justice 
Agarwala, in Appeal No. 84 of 1933. 
Messrs. S. K. Mitra and P. B. Ganguly 
for the Appellants. i 
Messrs. B. K. Prasad, K. N. Lal and kK. 
Misra, for the Respondents. 
Courtney-Terreli, C. J.—This Letterg 
Patent Appeal arises out of the following 
circumstances. The plaintiffs instituted 
a suit complaining of trespass by the defen- 
dants upon their land, and the substan- 
tial point in dispute between the parties 
was a8 to where the boundary between 
the two adjacent pieces of land really lay. 
The trial Court appointed a Commissioner 
and he reported that the plaintiffs’ conten- 
tion as to the location of their boundary 
was correct and that the defendants had 
encroached on the plaintiffs’ land. The 
Court seems to have been dissatished with 
this Commissioner’s report and issued a 
second commission to another person who 
reported in the contrary sense. The Court 
believing this second Commissioner's view 
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of the matier dismissed the plaintiffs’ 
suit. They then went on appeal to the 
Subordinate Judge who took into consi- 
deration both of the reports and the other 
evidence in the case and came to the con- 
clusion that the defendants had encroached 
on the plaintiffs’ Jand, and granted the 
plaintiffs a decree reversing the decision of 
the Munsif. The defendants then came in 
second appeal to this Court and the point 
raised before the learned Judge was that 
what ought to have been done in the cir- 
cumstances was to issue a third commis- 
sion. The learned Judge very properly 
rejected that suggestion, and the defen- 
dants have now come in ‘Letters Patent 
Appeal. 
Before us, the defendants now raise a 
new and even more extraordinary conten- 
tion, and we have heard nothing of the 
contenticn raised before the learned Judge 
sitting singly. Relying upon the decisions 
of the Madras High Court in Kunhi Kutti 
Ali v. Muhammad Haji (1) and Kunjunnt 
Nair v. Achuta Menon (2) it is argued 
that when a Judge issues a commission, if 
he is dissatisfied with the report of the 
Commissicner and sees fit to direct a 
second commission to issue, he should wipe 
the first Commissioner’s report off the 
record entirely, treat it as not being evi- 
dence and decide the point on such evi- 
dence as may then remain in the shape 
of the second Commissioner's report and 
such further evidence as may be available. 
Now the observations of the Madras High 
Court to which reference was made in the 
eases which I have referred to, were 
directed not to establishing this supposed 
principle at all. In those Judgments, the 
Madras High Court was endeavouring to 
correct » very had tendency on the part 
of the Munsifs of the Malabar dislricis 
who appeared to have got into the habit 
of sending out simultaneous commissions 
to investigate the same issue of fact and 


then taking all the Commissioners’ reports 


‘nto consideration and deciding as between 
these various reports which of them was 
preferable; and this habit of sending out 
commissions whether simultaneous or con- 
secutive had become a nuisance which the 
Madras High Court very properly desired 
to check and putan end to. I can find in 
those judgments no statement of a princi- 


(1) 54 M 239; 130 Ind. Cas, 470; A I R1931 Mad, 
73; 60M L J 450; 32 L W 827; (1930) MW N 1113; 
Ind. Rul. (1931) Mad 390, 

(2) 55 M 656; 138 Ind. Cas. 114; A IR 1932 Mad, 
482. 62 M LJ 629; (1932) M W N 56; 35 L W614; 
Ind, Rul, (1932) Mad. 512. 
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ple such as iscontended for in this appeal. 
There is nothing in O. XXVI, r. 10, Civil 
Procedure Sode, to justify such a contention. 
It is in the power of the trial Court to 
send out a second or even a third com-- 
mission, and when all the materials are be- 
fore the Court, it may at the time of deliver- 
ing judgment attach very little or no weight 
to the first Commissioner's report, but this 
is very far from saying that this amounts 
to tequiring the first report to be wiped 
out of the record and not considered as 
evidence. That the argument is entirely 
unsound is seen on considering what, if it 
were true, would be the position in the 
case of an Appellate Court. The first Court’s 
decision on the matter of fact is not final 
and if the contention were to be accepted, 
it would prevent an Appellate Court from 
taking into consideration the first Commis- 
sioner’s report: this consideration alone is 
sufficient to demonstrate the fallacy of 
the argument. It has been necessary 
to deal with this new point because of 
the misplaced interpretation of the Mad- 
ras cases which, in my opinion, lay down 
no such proposition as has been contend- 
ed for and it is necessary to prevent 
this argument being raised in future to 
the embarrassment of lower Courts; but. 
aga matter of practice the argument was 
really: not even open to the appellants who . 
did not raise it before the Judge in the 
Court below. I would dismiss this Letters 
Patent Appeal with costs. 
Manohar Lali, J.—I entirely agree. 
D Appeal dismissed. 





LAHORE HIGH COURT 
Civil Revision Petition No. 13 of 1937 
April 27, 1937 
BHIDE, J. 
DES RAJ—PLaINnTIFF—-PETITIONER 
; VETSUS 
LADHA RAM AND OTBERS-—DEFENDANTS, 
OFFICIAL RECEIVER or THE 
ESTATE or ATMA SINGH— 
RESPONDENTS 

Mortgage—-Part of mortgage debt advanced by per 
son not party to mortgage deed— Oral agreement where: 
by mortgagee promising to recoup such person—Such 
person, if can sue both mortgagor and morigagee— 
His oral evidence regarding agreement —Court net 
constdering——Whether material irregularity justify- 
ing revision— Civil Procedure Code (Act V of 1908), 
s. 115, 

Where according to the terms ofa mortgage deed, a 
person, who is not a party to the deed, has advanced 
a part of the mortgage debt, and there is an oral 
agreement whereby the mortgagee agreed to recoup 
such person for the sum advanced, such person can 
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file a suitfor recovery of the amount, both against the 
mortgagor and the mortgagee. 

And where the lower Appellate Court fails to con- 
sider the above oral evidence of such person that the 
mortgagee had agreed to recoup him forthe sum 
advanced, the Court commits a material irregularity 
in exercising, its jurisdiction, and revision therefore is 
justified, 


C. R. P. fur revision of the decree of the 
Senior Subordinate Judge, Lyallpur, with 
appellate powers, dated November 26, 1936, 
reversing that of the Subordinate Judge, 
Second Class, Gojra, dated August 13, 1936. 

Mr. Shamatr Chand, for the Petitioner. 

Mr. Indar Dev for Mr. Achhru Ram, for 
the Respondents. 


Judgment.—The material facts of the 
case giving rise’to this petition for revision 
are briefly as follows :— 

One Atma Singh mortgaged his land in 
favour of Ladha Ram Hari Chand on April 
18, 1933, for a sum of Rs. 9,800. Rs. 400 
out of this sum were to be paid by one 
Des Raj after the mutation, according to 
the terms ofthe mortgage-deed. Des Raj 
was not a party tothe deed itselfand had 
not signed it. He, however, instituted a 
suit subsequently, alleging that he had 
paid the sum of Rs.400 tothe mortgagor 
according to the terms of the deed. The 
suit was resisted both by the mortgagor 
and the mortgagees. The mortgagees 
. Claimed that they had themselves paid the 
sum of Rs. 400 to the . mortgagor. ‘The evi» 
dence on this point, however, was not 
believed. The trial Court also repelled 
their contention that the plaintiff had no 
locus standi to institute the suit as he was 
not a party to the mortgage transaction. 
The trial Court accordingly decreed the 
plaintif’s claim but on appeal the learned 
Senior Subordinate Judge reversed the 
decision and dismissed the suit, holding 
that the plaintiff had no right to maintain 
the suit as he was nota party to the mort- 
gage transaction. The plaintiff has pre- 
ferred a petition for revision of this order. 

The main contention of the learned 
Counsel for the petitioner was that the 
learned Senior Subordinate Judge has acted. 


with material irregularity in the exercise ` 


of his jurisdiction in not considering the 
oral evidence which went to establish that 
the mortgagees had agreed to recoup the 
Plaintiff for the sum of Ks. 400 which was 
to be paid by himtothe mortgagor. The 
learned Senior Subordinate Judge has 
distinctly remarked in his judgmeut that 
he considered it unnecessary to discuss 
the oral evidence tendered by the parties 
ashe was of opinion that the plaintiff not 


172-95 & 96 
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being a party tothe contract had no right 
to sue defendants Nos. 1 and 2 (the mort- 
gagees) The learned Counsel for the 
respondent contended that this did not mean 
that the learned Senior Subordinate Judge 
had not considered the oral evidence at all; 
but reading the judgment as a whole I think 
that this was what he did. The trial Court 
has discussed the oral evidence produced 
by the parties which was to the effect that 
there was an understanding between the 
mortgagees and the plaintiff that the sum 
of Rs. 400 would be repaid to him by the 
morigagees. The learned. Senior Subordi- 
nate Judge has not said that he disbelieved 
the evidence of the plaintiff on this point. 
He seems to have dismissed the plaintiff's 
suit merely on the technical ground that he 
was nota party to the mortgage. But the 
plaintiff's claim really rested on the oral 
agreement between himself and the morts 
gagees which was collateral to the mortgage 
transaction. It seems to me, therefore, 
that the learned Senior Subordinate Judge 
has acted with material irregularity in the 
exercise of his jurisdiction in not consider- 
ing the oral evidence. 

The learned Judge of the trial Court has 
fully discussed the oral’ evidence of the 


. parties and I agree with him entirely that 


this evidence proves the allegations of the 
plaintiff that the mortgagees had agreed to 
re-pay him the sum cf Rs. 400. The mort- 
gagees have cffered no reasonable explana- 
tion as towhy the condition that the sum of 
Rs. 400 was to be paid by the plaintiff was 
inserted in the mortgage-deed if there was 
no understanding ofthis kind between the 
plaintiff and themselves. 

I, therefore, accept this petition for 
revision, and setting aside the decree of the 
learned Senior Subordinate Judge, restore- 
the decree of the trial Court with costs 
throughout. 

D. Petition allowed. 


ot ee 


ALLAHABAD HIGH COURT 
Execution First Civil Appeals Nos. 204, 
491, 226 and 401 of 1935 
August 2, 1937 
Nimat ULLAH AND ALLsop, JJ. 
Firm SHIVA DAYAL MAL-SURAJ BHAN 
—DfOREf-HOLDER—-APPELLANT 
versus 
RAJESHWAR PRASAD AND oTaEKs— 
J UDGMENT-DEBTORS-—RESPONDENTS 
Execution—Transfer of  decrce--Compromise— 


Judgment-debtor given time for payment but attach- 
ment to subsist— Executing Court ordering record to 


754 
be filed—Attachment to subsist-—Certificate purport- 
ing to be one under s. 41, Civil Procedure Code (Act 
V of 1898), sent to decree-Court—Judgment-debtor 
not paying in accordance with compromise—Fresh 
application to proceed with execution and for rate- 
able distribution—Jurisdiction of executing Court, 
held not barred. 

Decrees were transferred for execution to another 
Court. While the decrees were in execution in 
that Court, there were compromises between the 
parties by which it was decided that a certain 
period would be allowed tothe judgment-debtor for 
the puyment of a certain sum and that if he paid 
that sum within the specified period, the decrees 
should be considered to have been satisfied. On 
the other hand, if he did not pay the sum, then the 
full amounts of the decrees which were consider- 
ably larger should be recovered by execution. 
Properties had been attached in execution of all the 
decrees and it was arranged in the compromise that 
the attachments should subsist. In the meanwhile, 
transferee Court had made a report or sent a certif- 
cate purporting to be one under s. 41, Civil Precedure 
Code, to the transferring Court. The Court after the 
compromises had been put in, had passed orders 
that the applications for execution should be filed 
but that the attachments should subsist. Upon the 
failure of the judgment-debtors to pay, some of the 
decree-holders applied for the execution to proceed 
and some for rateable distribution. It was con- 
tended in defence, that after having sent the 
certificate under s. 41, the executing Court had 
ceased to have any jurisdiction for the execution ef 
the decree : 

Held, that where the Oourt executing the decree 
neither executed it nor finally failed to execute it, 
it could not be said that the Court ceased to have 
` jurisdiction. It was obviously the intention of the 
parties and ofthe Court that the application for 
execution should not be finally dismissed. This was 
one of those cases where the order of the Court was 
intended merely to bea ministerial order that the 
record of the case should be kept in the record 
room until proceedings were continued. It was not 
a case where the application for execution was dis- 
missed. There was no necessity for the Court to 
make any report to the transferring Court, but if 
the report it had made was a report of the true 
facts, then it was not properly a certificate under 
s. 41, Civil Procedure Code, which would operate 
to re-transiér the jurisdiction for execution of the 
decree from the transferee Oourt.to the transferring 
Court. Oonsequently all the applications for execu- 
tion were properly in existence and the execution 
of all the decrees on these applications should pro- 
ceed. The parties were not also debarred from 
rateable distribution merely upon the grounds taken 


in the objection. Shiam Lal v. Koerpal (1), not 
approved, 


Ex. F. ©. A. from the decision of the 
Sub-Judge, Meerut, dated March 30, 1935., 


Mr. G. S. Pathak, for the Appellant. 
Messrs. Nanak Chand and K., C. Mital, for 
the Respondents. 


Judgment.—This execution first appeal 
is connected with Nos. 491 of 1945, 226 of 
1935 and.401 of 1935. The appellant in 
this appeal and in No. 491 is the firm Shiva 
DayalgMal-Suraj, Bhan. In the other two 
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appeals the appellants are different per- 
sons. It appears that all the appellants 
had decrees against the same party and 
that these decrees were transferred for exe- 
cution to the Court of the Second Subor- , 
dinate Judge of Meerut. While the dec- 
rees were in execution in that Court, there 
were compromises between the parties by 
which it was decided that a certain period 
would be allowed to the judgment-debtor 
fur the payment of a certain sum and that 
if he paid that sum within the specified 
period, the decrees should be considered 
to have been satisfied. On the other hand, 
if he did not pay the sum, then the full 
amounts of the decrees which were consider- 
ably larger, should be recovered by execu- 
tion. Properties had been attached in exe- 
cution of all the decrees and it was arrang- 
ed in the compromise that the attachments 
should subsist. The money was noi. paid 
and then applications were made that exe- 
cutions should proceed. 

In the meanwhile, it appears that the 
Court of the Second Subordinate Judge of 
Meerut had made a report or sent a certi- 
ficate purportiug to be under s. 41, Civil ` 
Procedure Code to the High Court of Bom- 
bay. Wedo not know what the terms of 
the certificate were, because the certificate 
itself or the copy of it is not upon any re- 
cord which is before us. We presume, there- - 
fore, that this certificate or report repre- 
sented the true facts to the Bombay High 
Court. The Court of the Second Subordi- 
nate Judge after the compromise had been 
put in, had passed orders that the applica- 
tions for execution should be filed but that 
the attachments should subsist. 

We have no doubtthat these were the. 
facts which were reported tothe Bombay 
High Court and theyare not facts which 
would lead to the conclusion that it was. 
the intention of the Court to which the 
decree had been transferred to report to the 
Court which passed the decree that the 
latter might consider itself again seised of 
ihe matter of execution. The Second Sub- 
ordinate Judge of Meerut had neither exe- 
cuted the decree nor had he failed to exe- 
cute it. When executions proceeded, ap- 
plications were made by other decree- 
holders and by the appellants among — 
themselves for rateable distribution of the 
assets. There was one application for exe- 
cution by Musammat Kailashvati, No. 47 
of 1934 in the course of which the appel- 
lants Shiva Dayal Mal-Suraj Bhan made 
an application for distribution. When this 
application was made, the decree-holder 
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Rajeshwar Prasad, minor, who is the res- 
pondentin three of the appeals before us, 
made an objection that the applications for 
execution by the appellants were not in 
order as the Court of the Second Subordi- 
nate Judge at Meerut had ceased to have 
jurisdiction for execution of the decrees 
as soon as it had sent acertificate purport- 
ing to be under s. 41 to the High Court 
at Bombay. This objection was upheld with 
the result that the application for execution, 
and the applications for rateable distribu- 
tion inthe case of Musammat Kailashvati 
made by the appellants were all dismissed. 
Of the appeals by Shiva Dayal Mal-Suraj 
Bhan, one 18 against the order dismissing 
their application for execution and the 
other against the order refusing rateable 
distribution. The other two appeals are by 
Messrs. Madho Prasad & Co. and Messrs. 
Hira Lal & Oo. In both these appeals, 
both the orders dismissing the applications 
for execution and the orders refusing rate- 
able distribution are questioned. What we 
have to decide is whether the learned J udge 
of the Court below was right in holding 
that the Court of the Second. Subordinate 
Judge at Meerut had ceased to have juris- 
diction to execute the decrees as soon as it 
had senta certificate to the High Court in 
Bombay stating the facts of the case. A 
reference has been made to the decision in 
Shiam Lal v. Koerpal (1). This is a ruling 
by a single J udge of this Court. With res- 
pect tothe opinion of the learned Judge, 
we think that the question whether a Court to 
whom a decree has been transferred for exe- 
cution ceases to have jurisdiction, depends 
upon the nature of the circumstances. If 
such circumstances as are referred to ins. 41, 
Oivil Procedure Code exist and a certificate 
is sent relating those circumstances, we 
have no doubt that the Court does cease to 
have jurisdiction. On the other hand, where 
the Court executing the decree has neither 
executed it nor finally failed to execute it, 
we do not think that it can be said that 
the Court has ceased to have jurisdiction, 
especially jn a Case such as that before us 
in which it was obviously the intention of 
the parties and of the Court that the ap- 
plication for execution should not be finally 
dismissed. The result of dismissal of the 
application for execution is under the provi- 
sions of O. XXI, r. 57, that the attachment 
of property ceases, ‘I'he parties did not in- 
tend that the attachment should cease and 


(1) 22 A L J 1039; 
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the Court passed an order that the attach» 
ment should subsist. 

This appears to us to be one of those 
cases where the order of the Court was 
intended merely to bea ministerial order 
that the record of the case should be kept 
in the record room until proceedings were 
continued. It was not a case where the 
application for execution was dismissed. 
There was no necessity for the Court to 
make any report to the Bombay High Court, 
but if the report it had made was a report 
of the true facts, as we must suppose that 
it was, then it was not properly a ceriifi- 
cate under s. 41, Oivil Procedure Code, 
which would operate to re-transfer the 
jurisdiction for execution of the decree from 
the Second Subordinate Judge of Meerut to 
the Bombay High Court. In our opinion, 
the decision of the Court below cannot be 
upheld. We consider that all the appli- 
cations for execution were properly in exis- 
tence and thatthe execution of all the dec- 
rees on these applications should proceed. 
We also hold thatthe parties are not de» 
barred from rateable distribution merely 
upon the grounds taken in the objection. 

The result is that the appeals succeed 
and are hereby allowed. The appellant's 
costs in No. 204 of 1935, No. 226 of 1935 
and No. 401 of 1935 shall be paid by the 
respondent Rajeshwar Prasad. In First 
Appeal No. 491 of 1935, the appellant will 
pay his own costs. In that appeal the 
respondent is the judgment-debtor who 
has not appeared and who did not question 
the right of the appellant to execute the 
decree in the Court bolow. The costs of 
the appellant in the Court below in so far 
as they relate to the objections now before 
us shall be paid by the respondeut Kajesh- 
war Prasad. The record shall be returned 
to the Court below which will proceed with 
execution. 

D. Appeal allowed. 





CALCUTTA HIGH COURT 
Civil Appeals Nos, 43 and 44 of 1934 
December 11, 1936 
GUHA AND BARTLEY, JJ. 
JAFAR ALL KHAN AND oraErs— 
Derenpants Nos. l, 3 AND 4—~APPRLLANTa 


~ versus 
NASSIMANNESSA BIBI—PLAINTIFE — 
RESPONDENT. 

Muhammadan Law--Gift—Mushaa doctrine, if 
applies to specific share in landed property—Marz- 
ul-maut—Gift executed during lingering illness 
like consumption or phthists—Doctrine of marz-ul- 
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maut, tf applies—Fact that death takes place with- 
in few days of gift—Whether makes doctrine ap- 
plicable—Limitation Act (IX of 1908), Sch. J, 
Arts. 91, 142—Suit for cancellation of deed—Relief 
for confirmation of possession or for possession in 
alternative—Suit barred under Art. 91—Relief of 
possession, if also barred—Art. 142, if applies. 

A valid gift under the Muhammadan Law may 
be made ofa Mushaa of an undivided property, if 
the property isof such a nature that its enjoyment 
In an undivided condition is more profitable and 
advantageous than its enjoyment after division. The 
doctrine of Mushaa cannot apply to a specific share 
in landed property which must be looked upon asa 
separate property. fayyaz-ud-din v, Kutab-ud-din (1), 
Jiwan Bakhsh v. Imtiaz Begam (2) and Danoo Darjee 
v. Momatajaddi Bhuiya (3), retiedon. [p. 758, col. 2.) 

If an illness is prolonged or lingering as in the 
case of consumption cr phthisis, soas to remove the 
apprehension of immediate fatality or to accustom 
the patient tothe malady, so much so thatit be- 
comes apart of his physical system, it will not be 
marz-ul-maut ; and the executant of a deed cannot 
be held to be under an apprehension of death on 
the day he executed the same, and the mere fact that 
he was suffering from phthisis or that he died a few 
days after is not enough to warrant the applica- 
tion of doctrine of marz-ul-maut. Karimanessa 
Bibi v, Hamedulla (7), Syed Reza Ali v. Kazi Nur- 
ud-din Ahmed (8) and Rashid-ud-din Khan v. Nazir- 
ud-din (9), relied on. [p. 760, col. z.] 

Where ina suit for recovery of possession there 
is an obstacle inthe way of granting relief in the 
shape of gift orsettlement, the plaintiff cannot get 
any relief until such instrument is set aside; and 
if itis too late. for setting aside the document, the 
suit for possession should also fail. Sarat Chandra 
v. Kanai Lal (5) and Raja of Ramnad v. Aruna- 
challam Chettiar (6), relied on. [p. 759, col. 1.) 

In a suit where there is not only a prayer for 
cancellation of a document, but also for confirma- 
tion of possession of the properties covered- by the 
deed, the position must be ‘recognized that if the 
defendant is put in possession by virtue of an in- 
strument which is not void on the face of it, a suit 
for possession even without a prayer for cancella- 
tion of the document would not take it out of the 
operation of Art. 91, Sch. I, Limitation Act. In 
such a case the prima facie title remains with the 
defendant, and until that title is defeuted or dis- 
placed, the possession of the defendant cannot be 
disturbed, Where, therefore, the suit is barred under 
Art. Yl, the suit for possession also fails, and 
Art. 142 does not apply to such a sut. Jagadamba 
Chowdhurani v, Dakhina Mohan (4), relied on. ,1did.] 

Mr. Bijoy Kumar Bhattacharjee for 
Mr. Gunada Charan Sen, Messrs. Apurba- 
charan Mukherjee and Amalendu Sen, for 
the Appellants. 

Messrs. Amarendra Nath Basu, Rama 
Prosad Mukhopadhyay and Uma Prasad 

Mukhopadhyay, for the Respondent, 


F. A. No. 43 of 1934. 

Judgment.—This appeal has arisen out 
of a suit brought by the plaintifi-respon- 
dent in this Court, for a declaration that 
the hebanama alleged to have been exe- 
cuted by her in favour of Jafar Ali Khan, 
defendant No. 1 in the suit, on January 27, 
1929, was fraudulent, invalid and inoper- 
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ative, and as such, was void, and that it 
might be cancelled. There. was a further 
prayer inthe plaint for confirmation of the 
possession of the plaintiff in respect of the 
properties described in the Schedules to the 
plaint and covered by the hebanama dated 
January 27, 1929. The case stated by the 
plaintiff in her plaint was that on the 
morning of the date of her husband’s death, 
defendants Nos.3 and 4 came to the house 
of her husband and represented that it 
was necessary for the plaintiff to put her 
thumb impressions on some blank papers; 
that the plaintiff was at the time aggrieved 
at the imminent death of her husband, and 
she having implicit confidence in defend- 
ants Nos.3 and 4, thethumb impressions 
required to be given by them on blank 
papers were given at their request. It was 
the case of the plaintiff that she was once 
again required by the defendants to put 
her thumb impressions on some other 
papers. It was asserted that the plaintiff 
had not signed any document of the nature 
disclosed bythe document alleged to have 
been executed by her as the hebanama in 
favour of defendant No. 1, of her own free 
will. The claim as made in the plaint was 
resisted by the defendants and written state- 
ments were filed by the original defendants 
Nos. 2,3 and 4. It was the case of the 
defendants that the plaintiff has executed 
the hebanama which was sought to be avoid- 
ed by her in suit, understanding the nature 
and contents of the same. The main. 
allegations made in the plaint in support 
of the plaintiff's case were denied. On the 
pleadings of the parties the issues raised 
for determination in the case on the merits 
were Issue Nos. 4 and 6; 

“Issue No, (4): Was the deed of gift mentioned in 
the plaint fraudulent and taken under misrepresent- 
ation and undue influence as stated in the plaint ? Is 
it effected by the doctrine of Mushaa ?” 

“Issue No, (6): Is the plaintif an illiterate parda- 
nashin woman? Had she executed the deed of gift 
with full knowledge of its contents ? Was she a free 
agent at the time of the alleged execution of the 
moe gift and had she competent advice at that 
time?" . 

On the materials placed on the record, 
the learned Subordinate Judge in the Court 
below came to the conclusion that the plain- 
tiff generally knew that the document 
Bought to be avoided in the suit by the 
plaintiff was executed by her, that she 
generally knew that it was a hebanama 
and not an am-mukiearnama, had not been 
established. As has been stated by the 
learned Judge- in the Court below, the 
case made out on evidence before the 
Court was somewhat different. The dif- 
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ferent case sought to be made out by the 
Plaintiff was indicated by the issues raised 
in the case; and the prayer for allowing 
the party to raise issues which could not 
properly be raised on the pleadings of the 
parties may be questioned. The Judge in 
the Court below has, on the materials be- 
fore him, gone into the questions indicated 
in the issues which reference has been 
made, and it has been found as a fact that 
the plaintiff in the case before us has 
been successful in making out the case 
that the defendants were in a position at 
the time of the execution of the hebanama 
to dominate her will. According to the 
Judge in the Oourt below, the hebanama 
sought to be avoided by the plaintiff 
in the suit was essentially an un- 
fair transaction vitiated by undue in- 
fluence and was, therefore, invalid. The 
conclusion arrived at by the Subordinate 
Judge in his judgment was this that the 
plaintif was an illiterate pardanashin 
woman, that she didnot execute the docu- 
ment with full knowledge of its contents, 
and had not competent advice at the time 
of the execution of the deed. These are 
the material findings arrived at by the 
Court belowon the merits of the case re- 
garding the execution of the hebanama 
sought to be avoided by the plaintiff. The 
Judge inthe Court below then came to 
the. conclusion that there was delivery of 
possession to the defendants of the pro- 
perty mentioned in the hebanama. 

On the question of limitation, which was 
expressly raised in the suit, regard being 
had to the first issue framed by the Court, 
as to whether the suit was barred by 
limitation, the conclusion arrived at by the 
Court below was that the plaintiff came to 
know of the facts entitling her to have 
the instrument set aside within three years 
of the date of the institution of the suit. 
The evidence on the point coming from 
the plaintiff herself that it was only at 
the time of her cross-examination in a 
criminal case that she knew of the fact 
relating to the execution of the hebanama 
and the facts entitling her to have the 
instrument set aside, has been believed by 
the learned Subordinate Judge in the Court 
below; andthe suit was accordingly held 
not to be barred by limitation. With re- 
ference tothe finding on the merits of the 
case, namely execution of the hebanama by 
the plaintiff, the conclusions cometo by the 
trial -Court have already been referred to. 
As has been indicated already, the Judge 
in the Court below has, by his judgment, 
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given relief to the plaintiff in a case 
which was not the case of the plaintiff 
as stated in the plaint filed in Court, and 
which case has been disbelieved by the 
learned Judge on the evidence before him. 
The relief was granted on the grounds that 
the plaintiff had been sueccssful in prov- 
ing that the defendants were in a position 
at the date of oxecution of the deed to do- 
minate over her will, and that the heba- 
nama in suit represented an unfair trans- 
action, was vitiated by undue influence, 
and therefore invalid. This is a position 
which is not indicated by the plaintiff's 
assertion made in the plaint and such 
position is not indicated by her evidence 
before the Court. The fact that the defen- 
dants were in a position to dominate her 
will, that the hebanama represented an un- 
fair transaction, and that undue influence 
was brought to bear upon her in the matter 
of execution of the document, must in 
course of things be established by clear and 
cogent evidence. There was absolute want 
of such evidence before the Court. 

In our judgment it has not been establish- 
ed on the materials on the record that the 
plaintiff was such a pardanashin woman 
who had no business experience and 
with reference to whom ib could be 
said that the document hebanama was 
executed by her without full knowledge of 
its contents and that she was not a free 
agent in respect of the transaction evi- 
denced by the hebanama. So far as ths 
evidence bearing upon this part of the 
case is concerned, it comes from the plaint- 
iff and a case against the plaintiff was 
sought to be made out by the evidence 
given on the side of the contesting defend- 
ants in the suit. The evidence mostly comes 
from interested witnesses: but the fact 
remains that there is an endorsement 
contained in the registered document, the 
hebanama ; an endorsement showing that 
the executant was fully aware of the con- 
tents of the document executed by her. 
There was the further evidence coming from 
a disinterested witness, the Sub-Registrar, 
before whom the hebanama was presented 
for registration, and by whom the document 
was registered. The Sub-Registrar is 
definite in his statement before the Court 
that the female executant, the plaintif, 
replied to his enquiries from behind a parda 
and said that she had executed the docu- 
ment, whereof she was the executant. On 
the materials before us, we have no hesita- 
tion in coming to the conclusion in disagree- 
ment with the conclusion arrived at by the 
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learned Judge in the Court below that the 
plaintiff did execute the document with full 
knowledge of its contents. We are not of 
opinion that the Judge is right that she 
was not free agent atthe time of execu- 
tion of the document. In our judgment 
the Judge in the Court below was not 
right in allowing issues to be raised which 
are completely beyond the averments made 
in the plaint, and the evidence does not 
support the conclusion arrived at by the 
Judge in the Court below with reference 
to non-execution of the hebanama in 
suit with full knowledge of its contents. 
As indicated above, the findings arrived 
at by the Judge in the Court below in 
favour of the plaintiff cannot be accepted 
by us on the materials on the record. 
In our judgment, the plaintiff has not 
proved her case as stated in her plaint and 
as Indicated by the issues raised on the 
merits of the case, as indicated by issue No. 4 
in the suit. 

The plaintiff's case was that the hebanama 
was affected by the doctrine of Mushaa. 
The finding arrived at by the Judge in 
the Court below which has a bearing on 
this part of the case, was that there was 
delivery of possession to defendant No. 1 
of the properties mentioned in the heba- 
nama. It is necessary to advert to the 
position which had to be taken into con- 
sideration in regard to the application of 
the doctrine of Mushaa in the case before 
us. It would appear that in most of the 
properties covered by the hebanama the 
plaintiff had 16 annas interest. It was 
only in respect of a few items of the pro- 
perties covered by the document that the 
plaintif had definite and defined shares ; 
and on the materials before us, regard 
being had to the entries in the settlement 
records, the plaintif was in separate 
possession of her defined shares, in the 
sense that rents were being realized by her 
in respect of her own shares from the 
tenants on the lands. It must be taken 
that it was with reference to this position 
which is apparent from the materials on 
the record that the definite conclusion was 
arrived at by the Judge in the Oourt 
below that there was delivery of possession 
to defendant No. 1 of the properties men- 
tioned inthe hebanama. In view of the 
nature of the items of properties covered 
by the hebanama and in respect of which 
lit was sought to apply the doctrine of 
Mushaa, it had tobe noticed that a valid 
gift under the Muhammadan Law may be 
made of a Mushaa of an undivided property, 
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if the property is of such a nature that its 
enjoyment in an undivided condition is 
more profitable and advantageous than its 
enjoyment after division: see Fayyaz- 
ud-din v. Kutab-ud-din (1). The doctrine 
of Mushaa cannot apply to a specific share 
inlanded property which must be looked 
upon as a separate property: see Jiwan 
Bakhsh v. Imtiaz Begam (2). Furthermore, 
the possession taken under an invalid gift 
of Mushaa transfers the property; see in 
this connection Danoo Darjee v. Momatajaddi 
Bhuiya (3). In the above view of the case 
before us, we are entirely unable to agree 
with the decision of the Judge in the Oourt 
below that the hebanama could be declared 
to be invalid because of the doctrine of 
Mushaa. 

The question for limitation comes in for 
consideration next. As has been indicated 
already, the suit was instituted by the 
plaintiff after the expiry of three years 
from the date of execution of the heba- 
nama, namely on January 27, 1929; the 
suit was filed on September 28, 1932. 
The Judge in the Court below has held as 
indicated already, that the facts which 
entitled the plaintiff to have the instrument 
set aside came to her knowledge only at the 
time of the criminal case on June 1, 1982. 
So far as the knowledge of the document 
is concerned, we must, in accordance with 
the conclusion arrived at by us on the 
merits of the case that the plaintiff had 
executed the hebanama with full knowledge 
of its contents, hold that the suit was barred 
by limitation, on the footing that Art, 91, 
Sch. I, Limitation Act, was the provision 
applicable to the plaintiff's case. In addi- 
tion to what has been found above on the 
merits of the case relating to the execution 
of the hebanama by the plaintiff and the 
knowledge of its contents, it may be mene 
tioned that in a document executed by the 
plaintiff's husband on the same day—a 
deed of setilement or Nirupanpatra—it was 
expressly stated that the husband Sahebjan 
Khan was making arrangements evidenced 
by the deed of settlement, with the consent 
of his wife and future heir, the plaintiff. 
That document is a registered document 
and we fail to see how it could be said that 
the plaintiff was not aware of the hebanama 
or the contents of the same, so as to enable 
her to get rid of the bar of limitation as 
provided by Art. 91, Sch. I, Limitation Act. 


(1) 10 Lah. 761; 116 Ind. Cas. 899; A I R 1929 Lah. 
309; 30 P L R 288; Ind. Rul. (1929) Lah. 579. 

(2)2 A 93 

(3) 17 OL J 85; 2 Ind. Cas, 846, 
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In our judgment, the plaintiff had full 
knowledge of the document hebanama, and 
had full knowledge of the contents of the 
Same; and it could not be said that she 
was not in a position, within the time 


allowed by the law of limitation, to institute 


her suit. The plaintiff's suit was, therefore, 
barred by limitation. 


It was urged before us that in view of 
the position that as in addition to the prayer 
for cancellation of the document hebanama 
there was the express relief prayed for in 
the suit by the plaintiff, for confirmation 
of possession or for possession of the pro- 
perty covered by the hebanama, in the 
alternative, the provision of the Indian 
Limitation Act, applicable to the case of 
the present description was not Art. 91, 
Sch. I of the Act, but Art. 142; and that if 
Art. 142 was the appropriate Article appli- 
cable to the case before us, the plaintiff's 
Suli was- within time. Reference has 
already been made to the prayers made in 
the plaint. The reliefs sought by way of 
prayers made by the plaintiff in her suit 
was for cancellation of the hebanama asa 
transaction vitiated by fraud, by undae 
Influence, and on other grounds. The 
prayer was then made when the plaint was 
allowed to be amended by the Court below, 
for confirmation of possession or for posses- 
sion of the properties in the atternative. In 
regard to the position thus indicated, it is 
to be noticed that in a suit where there is 
not only a prayer for cancellation of a 
document, as the hebanama in the. case 
before us sought to be avoided, but also 
for confirmation of possession of the pro- 
parties covered by the deed, the position 
must be recognized that ifthe defendant is 
put in possession by virtue of an instrument 
which is not void on the face of it, as in 
the case before us, a suit for possession even 
without a prayer for cancellation of the 
document would not take it out of the 
operation of Art. 91, Sch. I, Limitation Act. 
In such a case the prima facie title remains 
with the defendant, and until that title is 
defeated or displaced, the possession of the 
defendant cannot be disturbed: see in 
this connection Jagadamba Chowdhurani 
y. Dakhina Mohan (£. It may be taken to 
be established now that where in a suit for 
recovery of possession there is an obstacle 
in the way of granting relief in the shape 
of gift of settlement, the plaintiff cannot 
get any relief until such instrument is set 
aside; and as it has been said, ifit is too 


(4) 191 A 84; 130 308; 4 Sar. 715 (PO). 
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late for setting aside the document, the 
suit for possession should also fail: see 
Sarat Chandra v. Kanai Lal (5) and Raja 


of Ramnad v. Arunachellam Chettiar (6). 


In the above view ofthe case before us the 
claim inthe suit in which the appeal has 
arisen was barred by limitation on the date 
on which it was instituted. The result of 
the conclusions we have arrived at aS men- 
tioned above, is that the appeal is allowed, 
the decision and decree passed by the 
lower Court are set aside; the suit, in which 
this appeal has arisen,is dismissed. The 
Plaintiff-respondent must pay the costs in 
litigation including the costs in this appeal, 
to appellants, the defendants Nos. 1,3 and 
4 in the suit. 

F. A. No. 44 of 1934 with Cross-objec- 
ttons.—This appeal has arisen out of a suit 
for a declaration that a document, a deed 
of settlement (Nirupanpatra) was fraudu- 
lent and invalid as it represented a trans- 
action which was void. The plaintiff pray- 
ed in the plaint that the aforesaid deed 
of settlement executed by her husband 
Saheb Jan Khan, in favour of Jafar Ali 
Khan on January 27, 1929, should be can- 
celled on the ground that it was illegal 
and void, and was tainted with fraud and 
misrepresentation. There was also a prayer 
for confirmation of possession of the prop- 
erties covered by the deed of settlement, 
and in the alternative for possession of 
the properties covered by the deed and 
for cancelling the sams. 

The case for the plaintiff was that on the 
date her husband died, some blank papers 
were placed before him by the defendants 
Nos. 3 and 4 for the purpose of obtaining 
his thumb impression on them. The rep- 
resentation made by the defendants was 
that the thumb impression was necessary 
for the purpose of an am-mukiearnama. 
It was asserted by the plaintiff in the suit 
that her husband was, at the time when 
he was made to put his thumb impressions 
on the blank papers presented to him by 
the defendants, suffering from what is 
known in Muhammadan Law marz ul-maut 
or death iNness, and her husband Saheb 
Jan Khan was not atthe timein normal 
state of health and in full possession of his 
senses. On the pleadings ofthe parties the 
material issue, on the merits of the case, 


was Issue No, 4: l : ; 
“Was the deed of gift mentioned in the plaint 


(5) 26 O WN 479; 70 Ind. Oas. 525; A IR 1921 
Cal. 786. 

(6) 38 M 321; 19 Ind. Cas. 596; A IR1916 Mad. 
350; 24 MLJ 592; (1913) M WN 453;13M L T 
469. 
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fraudulent and taken under misrepresentation ? and 
undue influence as stated. in the plaint ? Is it 
affected by the doctrine of Mushua ? 


There was also an issue raised on the 
question of limitation, namely, Issue No. 1 
framed in the suit: Is the suit barred by 
limitation ? The learned Subordinate J udge 
in the Court below has, on consideration 
of the materials placed on the record by 
the parties concerned, came to the conclu- 
sion that the plaintiff had failed to prove 
that Saheb Jan Khan was quite senseless 
at the time of the execution of the deed 
or incapable of giving rational answers to 
questions puttohim. It was also found as 
a fact by the trial Court that there was 
no doubt that the signature of Saheb Jan 
on the deed of settlement were genuine 
signatures made by Saheb Jan himself 
while he was able to do so. The Judge 
in the Court below came to the further 
conclusion that he believed the defence 
evidence to the effect that Saheb Jan knew 
at the time that he was executing a deed 
of settlement and that he did not merely 
put his thumb impression on blank papers 
as alleged in the plaint. According to the 
Judge in the Court below the plaintiff had 
failed to prove that the deed of settlement 
wasa fraudulent document. It was, hove 
ever, held by the learned Subordinate J udge 
that it was satisfactorily established that 
Saheb Jan had no sound disposing capa 
city at the time of the execution of the 
document, and that though he was not ac- 
tually senseless, he had no sound disposing 
capacity. 


The conclusions to which reference has 
been made above, arrived at by the Court 
below, related tothe question of the exe- 
cution of the deed of settlement which was 
sought to be avoided by the plaintiff in 
the suit. The other findings which have 
a direct bearing on the question of the 
application of the principle of marz-ul-maut 
was that Saheb Jan, the executant of the 
deed of settlement, was sufiering from ill- 
ness which according tothe Muhammadan 
Law was to be considered to be marz-1 l-maut 
or ceath illness. On this part of the case 
the plaintiff gave her own evidence. The 
contesting defendants in the suit led evi- 
dence toestablish that Saheb Jan, at the 
time of the execution of the deed of settle- 
ment (Nirupanpat a) sought to be avoided 
by the plantiff in thesuit, and long after 
that, was in sound state of health, The 
indication given in the evidence on the side 
of the contesting defendants was that Saheb 
Jan's death was of a sudden nature. There 
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was no reason, therefore, for any appre- 
hension of his imminent death. The evi- 
dence given in the case has been consi- 
dered by the Judge in the Court below. 
Reference was made before us in detail to 
that part of the evidence which bears 


. directly on the question of the application 


of the doctrine of mare-ul-maut. 

In our judgment the Judge in the Court 
below has directed himself rightly in con- 
sidering the evidence bearing upon this 
part of the case, and we take it that defi- 
nite finding arrived at by the Judge in the 
Court below that Sabeb Jan had a sound 
disposing power must be taken along with 
the other finding arrived at by the Judge 
that Saheb Jan was suffering at the time 
from marz-ul-maut or death illness. So far 
as this part of the case was concerned, it 
may be mentioned that there is ample 
authority of decisions, that if an illness is 
prolonged or lingering asin the case of 
consumption or phthisis, so as to remove 
the apprebension of immediate fatality or 
to accustom the patient to the malady, 
so much so that it becomes a part of his 
physical system, it will not be marz-ul-maut; 
and the executant of a deed could not be 
held to be under an apprehension of death 
on the day he executed the same, and that 
the mere fact that he was suffering from 
phthisis or that he died a few days after 
was not enough to warrant the application 
of doctrine of marz-ul-maut. See the cases in 
Karimanessa Bibi v.Hamedulla (7), Syed 
Reza Ali v. Kazi Nuruddin Ahmed, 78 Ind. 
Oas. 174 (8) and Rashiduddin Khan FY. 
Naziruddin (9). As, however, there is in 
the case before us, evidence which may 
be said to be trustworthy, regard being spe- 
cially had to the evidence of the medical 
practitioner examined on the side of the 
plaintiff, that Saheb Jan's condition was 
very bad, and that there was avery great 
apprehension of death, we accept the find- 
ing arrived at by the Judga in the Court 
below, although not without some degree 
of hesitation, that Saheb Jan was suffering, 
at the time of the execution of the deed of 
settlement (Nirupanpatra) in suit, from 
what is known as marz-ul-maut. 

The question arising for consideration 
next is whether the doctrine of Mushaa is 
applicable to this case. The application of 
that doctrine, as has been indicated in our 


judgment in Appeal from Original decree 
(7) 300 W N 129; 90 Ind, Cas, 218; A IR 1926 Cal 


401. 

(8) 78 Ind. Oas. 174; A IR 1925 Cal. 537. 

(9) AIR 1929 Lah. 721; 123 Ind. Cas. 561:31 P 
L R 556; 11 Lah. LJ 404; Ind. Rul, (1930) Lah, 468, 
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No. 43 of 1934, which has just been deli- 
vered, depends on the nature of the prop- 
erty covered by a document. As we have 
observed in the other case, the doctrine 
of Mushaa could not be held applicable to 
a Casein which there were defined shares 
in certain items of property, though un- 
divided, and held by co-sharers for their 
convenience. Inthe case before us, as 
in the other case, some items of property 
only covered by the deed of settlement 
executed by Saheb Jan in favour of Jafar 
Ali Khan, sought to be avoided by the 
plaintiff in the case, were undivided shares: 
but the shares were defined, and there was 
realization of rents and profits out of defi- 
nite shares dealt with by the deed of settle- 
ment. There was, furthermore, delivery of 
possession to defendant No. 1 of the pro- 
perties mentioned in the deed ofsettlement, 
as found bythe Court below. In the above 
view of the case before us, it could not be 
said ‘that there was a transfer of Mushaa so 
as to attract the operation of the doctrine of 
Mushaa under the Muhammadan Law in 
‘respect of an undivided property. 

The question of limitation arises for con- 
sideration in the case. In view of the con- 
clusion arrived at by the Judge in the 
Court below that there was delivery of 
possession of the property covered by the 
deed of settlement (Nirupanpatra) executed 
by Saheb Jan. Khan, it could not, in our 
judgment, be said thatthe plaintiff had no 
knowledge of the document she wanted to 
avoid. The hebanama executed by her 
on the same date as the deed of settle- 
ment executed by Saheb Jan, contained a 
recital to this effect: “I have given my 
consent to the deed of settlement executed 
(this day) by my husband Saheb Jan Khan 
-In your favour (that is, in favour of Jafar 
Ali Khan, defendant No. lin the suit) and 
I am bound by that.” We have in the case 
giving rise to Appeal from Original Decree 
No. 43 of 1934, held that the hebanama 
could not be avoided as the document was 
executed by the plaintiff with full know- 
ledge of its contents. Our decision, there- 
fore, must be, and it is, that the plaintiff 
had knowledge of the deed of settlement 
at the time of the execution of the heba- 
nama and of the deed of settlement execut- 
ed on the same date—one by the plaintiff 
herself and the other by her husband Saheb 
Jan Khan, on January 27, 1929. With 
reference to the application of Art. 91, 
Sch. I, Limitation Act, we have given our 
decision in our judgment in the connected 
Appeal No. 43, and for the reasons stated 
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in that judgment, Art. 142,Sch. I, Limita- 
tion Act, cannot apply to this case. The 
plaintiff’s suit was barred by limitation and 
it must be dismissed on that ground. 

In the result, the appeal is allowed: ie 
decision and decree of the Court below 
against which this »ppeal was directed are 
set aside. The plaintiff's suit in which this 
appeal has arisen is dismissed with costs 
throughout, including the costs ia this 
Court, payable by the plaintiff-respondent 
to defendants Nos. 1,3 and 4, appellants. 
The hearing-fee in this Court is asgegs- 
ed at three gold mohurs. The cross-objec- 
tions preferred by the plaintiff-respondent 
were not pressed and are dismissed. There 
is no order as to costs in the cross-objections, 


D. Appeals allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 436 of 1935 
August 18, 1937 
HARRIES, J. 

DASRATH TELI AND ANOTHER-—ÅPPELLANTS 
versus 


RAM DAS THAKURAI—RESPONDENT 


Landlord and tenant—Sehan land—Tenants' right 
to construct on outer sehun without landlord's per- 
mission—Landlord permitting one such construction 
Implied consent to build further construction, if 
can be presumed—Ohabutra and osara distinction 
pointed out—Osara built on outer sehan—If can be 
demolished, 

A riaya holds either under a lease or under a 
licence, and if such lease or licence permits him to 
build on the other sehan, then he can do so. On 
the other hand, if no such permission can be infer- 
red from the terms of the lease or licence, then the 
riaya cannot make any permanent constructions 
upon the sehan. 

A zemindar might well be prepared to allow a 
riaya to build one construction, whereas he would 
not be prepared to permit him to add to such con- 
struction or to build further ones. So even where 
the landlord allows one construction onthe sekan 
land, it does not mean that he impliedly permits 
any further construction thereon. 

A chabutra, kachcha or pacca, does not very 
materially affect the method of user of sehan land. 
What is usually done on sekan landcan practically 
be doneas well even if a chabutra is build upon 
it. Erecting a chabutra in no way encloses the land 
but making an osara practically amounts to en- 
closing a part of the land or at least making the 
site of the osara part of the siteof the residential] 
house. 

So where a tenant builds an osara on outer sehan, 
without the permission of the landlord, he is en- 
titled to demolish the same. Ratan:Brahai v. Kishen 
Dei (1), followed, Mohammada v. Harnand Lal (2), 
distinguished, 


S. ©, A. from the decision of the Addi- 
tional Judge, Gorakhpur, dated December 
15, 1934. | 
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Mr. Mansur Alam, for the Appellants. 

Mr. Shiva Prasad Sinha, for the Respon- 
dent. l 
Judgment.—This is a defendants’ 
appeal against concurrent decrees of the 
Courts below decreeing the plaintiff's 
elaim in part for the removal of certain 
constructions unlawfully made by the 
defendants and possession of the sites 
thereof. The plaintiff was the zamindar 
of the village of Dhobauli and he alleged 
that the defendants had built two new 
osuras, one to the east and one to ‘the 
south of their house and further had built 
a new Charan and certain other construc- 
tions also to the south of their house. It 
was the plaintiff's case that these con- 
structions were recent and had been made 
in the month of Jeth 1932. The defen- 
dants contested the suit and pleaded that 
osaras in question in their present form 
had existed at least for fourteen years 
and that previous to them there had been 
older osaras on the same sites. It was 
also pleaded that the charan and other 
constructions had been on the land for a 
long time and that, in any event, the land 
south of the house was the sehan land of 
the defendants upon which they could 
lawfully make the constructions complain- 
ed of. 

The learned Munsif decreed the plain- 
tiff's claim with regard to all the construc- 
tions except the southern osara. With 
regard to this construction, the learned 
Munsif was of opinion that it was old and 
that the plaintiff had a title to it by over 
12 years’ adverse possession. He told, 
however, that the other constructions were 
recent and that the plaintiff was entitled 
to demolition of the same and possession 
of the sites. On appeal, the learned Civil 
Judge upheld the findings of the learned 
Munsif. The case first came before me 
on March 16, 1937, and it appeared to 
me that certain essential facts had not 
been found. I accordingly framed three 
issues for decision by the lower Appellate 


Oourt, namely: 

%1) Whether the southern osara was built upon 
the defendants’ sehan land? (2) Whether the 
eastern osara was built on the defendants’ sehan 
land? (3) Whether the other constructions com- 
plained of or any of them were built on the defen- 
dants' sehan land ?” l 

The lower Appellate Oourt has now re- 


turned its findings and has held: 

“(1) That the southern osara was not built upon 
the defendants’ sehan land but upon the land 
which was part and parcel of their own house; (2) 
that the eastern osara was built on the defendants’ 
sehan land; (8) that the other constructions com- 
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plained of were built on parti land and not on the 
defendants’ sehan land.” ; 

As I have stated previously, the lower 
Appellate Oourt has come to the conclu- 
sion that the southern osara was over 12 
years’ old and consequently the plaintiff 
had no right whatsoever to ask for its re- 
moval. Such a. finding would be sufficient 
to dispose of the plaintiff's claim with re- 
gard to this osara, even if it was built 
upon the plaintiff's sehan land. However, 
it appears that this osara was not built on 
the sehan land but upon the site of the 
defendants’ residential house. It cannot 
be disputed that the defendants were enti- 
tled.to make constructions upon the site of 
their residential house and that being so, 
the claim with regard to the southern 
osara was rightly dismissed by both the 
Courts. The plaintiffs cross-objection ap- 
plies to this southern osara, and in my view, 
such cross-objection must fail. 

The lower Appellate Court decreed the 
plaintiff's claim with regard to the eastern 
osara and to the other constructions and in 
my view rightly. It was argued before me 
that if the eastern osara was built upon 
the defendants’ sehan land, then the plain- 
tif was not entitled to have it removed. 
The lower Appellate Court has now found 
as à faot that this eastern osara was built 
upon the defendants” sehen land and that 
finding cannot be challenged. Even so, I 
am of opinion, however, that the defendants 
had no right to erect this osara and to 
maintain it on their sehan land. It must 
be remembered that there is no question 
of adverse possession for the statutory 
period for this particular osara. ' 

The rights of a riaya to construct build- 
ings on his sehan land was considered by 
a Bench of this Court in Ratan Brahai 
v. Kishen Dei (1). In that case it was 
held that a riaya in a village abadi is 
not entitled, as a matter of right and 
without the consent of the zamindar, to 
construct a building on land which he 
was using as an outer sehan appurtenant 
to his house. It is to be observed that 
in the case before me this eastern osara 
was built on the outer sehan or sehan 
darwaza. In Ratan Brahai v. Kishen Det 
(1) it is pointed out that a riaya holds 
either under a lease or under a licence, and 
if such lease or licence permits him to build 
on the other sehan, then he can doso. On 
the other hand, if no such permission can 


be inferred from the terms of the lease or 

(1) (1933) A LJ 56; 146 Indi Cas, 736; AIR 1933 
ee raw A 201;17 R D141;L R14 A 104 Rev,; 
6 4, 
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licence, then the riaya cannot make any 
permanent constructions upon the sehan. 
There is no evidence in the case before me 
of the terms of the licence granted to the 
riaya to build his house. It is, however, 
contended on behalf of the appellants that 
the zamindar impliedly had consented to 
the erection of this eastern osara. It is 
argued that as he had permitted the defen- 
dants to build the southern osara and to 
maintain it without complaint for over 12 
years, the permission of the zamindar to 
make other constructions upon the sehan 
land can safely be implied. In the first 
place, the southern osara was not built 
upon the sehan land at all; but on the 
contrary was built upon the site of the 
residential house. The plaintiff could not 
object to the building of the southern osara 
and that being so, no consent to build any 
other constructions upon the sehan land 
can be implied from the plaintiff's acquies- 
cence in the building of the southern osara. 
Secondly, even if the southern osara was 
built on the sehan land, it would be diffi- 
cult to infer from that that the plaintiff 
had impliedly permitted any further con- 
structions upon the sehan land. A zamindar 
might well be prepared to allow a riaya to 
build one construction, whereas he would 
not be prepared to permit him to add to 
such construction or to build further ones. 

As there is no evidence atall to suggest 
that the eastern osara was built with the 
consent, express or implied, of the plaintiff 
zamindar, the case in my view falls with- 
in the principle enunciated in Ratan Brahat 
v. Kishen Dei (1) to which I have previously 
referred. It is, however, contended that 
there is a more recent case, Mohammada 
v. Harnand Lal (2) which lays down that 
a riaya may erect a construction like an 
osara upon his sehan land without the 
consent of the zamindar. In Mohammada 
v. Harnand Lal (2) Niamat Ullah, J. held 
that it was not open to the zamindar to 
object to a riaya who was entitled to 
occupy a site for residential purpose, put- 
ting up a chabutra inside his courtyard 
and to use such for sil domestic purposes 
including the use of it as a sitting place 
and for saying prayers and the like, and 
further that it was equally open to the 
riaya to allow his guests and visitors to 
use the chabutra in the ordinary course of 
daily life, for sitting down, saying prayers 
and the like. It is contended on behalf of 

(2) (1937) A L J 122; 167 Ind. Oas. 915; A I R 1937 
Al. 262; 1937 A L R 276; (1937) RD 63;9R A 
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the defendants that if a riaya is entitled to 
make a chabutra, kachcha or pacca,inside 
his court-yard, then he is also entitled to 
erect an osara. In my view, however, the 
case in Mohammada v. Harnand Lal (2) 
is clearly distinguishable from the present 
ease. A chabutra, kachcha or pacca, does not 
very materially affect the method of user of 
sehan land. What is usually done on sehan 
land can practically be done as well even 
if a chabutra is builtuponit. Erecting a 
chabutra in no way encloses the land but 
making an osara practically amounts to 
enclosing a part of the land or at least 
making the site of the osara part of the 
site of the residential house. Further, the 
chabuira in question in Mohammada v. 
Harnand Lal (2) appears to have been 
built inside the sehan or the court-yard 
which appears to suggest that the sehan 
was not an outer sehan but an inner sehan. 
In my view, different considerations would 
apply to an inner sehan than to an outer 
sehan, because the former practically forms 
part of the site of the residential house. 
in the case before me, it is clear that the 
sehan upon which the eastern osara was 
built was an outer sehan and in my view, 
I am clearly bound by the Bench decision 
in Ratan Brahai v. Kishen Dei (1) and 
I therefore hold that though the eastern 
osara is built on the sehan land, never- 
theless the plaintiff is entitled to have it 
demolished. 

The learned Civil Judge has found that 
the other constructions complained of were 
not built upon the defendants’ sehan land 
and it had been previously held that such 
were new constructions. In those circum- 
stances the defendants had no right to 
make these constructions and to maintain 
them and their demolition or removal was 
rightly decreed. The result, therefore, is 
that the plaintiff has established his right 
to the demolition or removal of all the 
constructions with the exception of the 
southern osara, The appeal, therefore, fails 
and is dismissed with costs. As I have 
stated earlier, the plaintift’s claim with 
regard to the southern osara was rightly 
dismissed. Consequently the cross-objec- 
tion fails and is dismissed with ecsts. 
Leave to appeal under the Letters Patent 
is granted. 

D. Appeal dismissed. 
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BOMBAY HIGH COURT 
Criminal Appeal No. 253 of 1937 
August 12, 1937 
Beaumont, C.J. AND Norman, J. 
BHMPEROR—Prossecotor 
vETSUS 
DAGADU SHETIBA—Accusnp 

Bombay Abkari Act (V of 1878), s. 43 (D) (a)j— 
“ Transport”, meaning of—Mere passing through 
place in course of journey, whether amounts to trans- 
porting to that place. 

When the Act talks about transport from one 
place to another if means transport from the start- 
ing point tothe ultimate destination. It is a ques- 
tion of fact for the Court to .determine what the 
destination may be. Ifaman comes toa place and 
stays there for an appreciable time—and what 
amounts to an appreciable time would have to be 
considered in relation to the purposes of the Act—the 
Court might hold that that place was the destina- 
tion although it appeared that the journey was to 
be resumed subsequently. But merely passing 
through a place in the course of a journey does not 
amount to transporting to that place. i 

Or. A. against an order of the acquittal 
by the Presidency Magistrate, Fifth Oourt, 
Dadar, Bombay. 


Mr. P. B. Shingne, for the Crown. 

Mr. D. V. Dharap, for the Accused. 

Beaumont, G. J.—This is an appeal by 
the Government of Bombay against an 
order made by the Presidency Magistrate, 
Fifth Court, acquitting the accused, who 
was charged with an offence under a. 43 (1) 
(a), Bombay Abkari Act (Bombay V of 1878). 
The learned Magistrate has found as a 
fact, and I see no reason to differ from his 
finding, that the accused was going from 
Jogeshwari, which, I understand, is in the 
neighbeurhood of Andheri, to Khed taluka 
in Poona in order to Visit his father, who 
was ill. In order to get to that place he 
had to change stations at Bombay. He 
had to change from the B. B. & Q. I. 
Railway to the G. I. P. Railway, and he 
changed stations at Dadar. He had with 
him an open bottle of country liquor con- 
taining five drams, and he was arrested in 
Bombay, and charged with an offence 
under the Bombay Abkari Act. I must say 
that I think it unfortunate that excise 
constables do not seem to have vested in 
them any sorb of discretion. Anything 
more calculated to irritate the public with- 
out producing any corresponding advantage 
to Government than making a charge 
against a man in respect of a half-pint 
bottle of wine which he proposes to con- 
sume on his journey I can hardly imagine. 
However, the Magistrate held that no 
offence was committed, and Government 
have appealed, and they contend that there 
is a serious question of principle involved. 
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Now s. 43 (1) (a), under which the accused 
was charged, makes it an offence, amongst 
other things, to transport any excisable 
article, and s. 10 expressly prohibits the. 
transportation of an excisable article. 
‘“Pransport’ is defined in the Act as mean- 
ing to move from one place to another 
place within the Presidency. The defini- 
tion is so wide as to be really useless for 
the purpose of construing the Act. Strictly 
speaking, a butler who moves an excisable 
article from the cellar tothe dining room 
may be said to move it from one place to 
another, but it can hardly be suggested 
that he is committing an offence under the 
Act; nor I think can it be suggested that 
anybody who takes an excisable article 
from his bungalow to his office.for con- 
sumption at tiffin is transporting it from 
one place to another, and therefore com- 
mitting an offence under the Act. One 
must, I think, give some sort of common 
sense meaning to the very wide language 
used. It is of course perfectly true that 
removal of this bottle of wine from 
Jogeshwarito Poora was transportation from 
one place to another. Nobody would dis- 
pute that. But if that is the omy act 
of transport, # is admitted by the Govern- 
ment Pleader that the amount of liquor, 
namely five drams, which the accused had 
with him, was within the limits allowed 
by Government Notification made under 
s. 12 of the Act, because the rate of duty 
at Jogeshwari and Poona is the same. But 
the rate of duty in Bombay is higher, and 
if the transportation was from Jogeshwari 
to Bombay, then the amount of five drams 
is in excess of the amount allowed by 
Government Notification. So that the 
short point on this appeal is whether you’ 
can say that transportation from one place 
to another involves transportation to every 
place between those two placea. 

Strange results would follow if that be 
the construction of the Act. It would mean 
that if a man is taking a bottle of excisable 
liquor by a motor car from one place to 
another which is on the same duty level, 
and if he happens to pass through a place 
where the duty is higher, he commits an 
offence under the Act, whereas if he avoids 
that place, he does not. In my view that 
cannot be the meaning of the Act. I think 
that when the Act talks about transport 
from one place to another it means trans- 
port from the starting point to the ulti- 
mate destination. It is a question of fact - 
for the Court to determine what the desti- 
nation may be. Ifa man comes to a place 
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and stays there for an appreciable time— 
and what amounts to an appreciable time 
would have to be considered in relation to 
the purposes of the “Act—the Court might 
hold that that place was the destination 
although it appeared that the journey was 
to be resumed subsequently. But merely 
passing through a place in the course of a 
journey does not, in my judgment, amount 
to transporting to that place. In the 
present case, on the finding of the Magis- 
trate, the acqused was going to Poona, and 
was merely passing through Bombay. That 
being so, I think the Magistrate was right 
in acquitting the accused, and the appeal 
is dismissed. 

Norman, J.—I agree. What the Court 
has to interpret is the Proviso to G. R. 
No. O. 1277 of 1922, which runs as follows: 

“Provided, however, that in the case of transport 

om a lower to a higher still-head duty area 


within the Bombay Presidency, the maximum limit 
shall be one-quarter of a pint. 


“Transport,” as defined by the Bombay 
Abkari Act, means to move liquor from one 
place to another. For the reasons given 
by my Lord, the Chief Justice, I agree that 
“place” in this definition means the place 
from which the journey starts and the 
place to which the liquor is ultimately 
taken, always supposing, of course, that 
the journey is unbroken. it cannot mean 
every place on the route. It follows, there- 
fore, that in the present case there has 
been no transport from a lower to a higher 
still-head duty area, since the ultimate 
destination of the liquor was a place where 
the still-head duty is the same. I, there- 
fore, agree that the appeal should be dis- 
missed. 

Ds Appeal dismisssd. 
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ALLAHABAD HIGH COURT 
Execution Second Oivil Appeal No. 1193 
of 1935 
July 28, 1937 
HARRIES, J. 

BHAGWATI DEVI—Derenpant 
—APPELLANT 

VETSUS Í 
CHANDRIKA PRASAD—-PLAINTIPF— 
RESPONDENT. 

Pre-emption—Conditional decree ordering deposit 
of purchase price and making cross orders as to 
costs—Pre-emptor, if can deduct only balance of 
costs from purchase price, 

The rule permitting a pre-emptor to deduct costs 
payable to him from the purchase price deposited 
is arule ofequity, and where there are cross orders 
as to costs, kequity demands that the pre-emptor 
should only deduct from the purchase price deposit- 
ed the actual amount of costs, which he could re- 
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cover, that isthe balance due to him after deduct- 
ing the costs payable by him to the vendee. The 
pre-emptor cannot obtain any real assistance from 
the fact that the decree did not direct him to de- 
posit the costs payable by him as well as the 
purchase price. It cannot help him to deduct from 
the sum to be deposited the whole amount of the 
costs awarded to him andthe vendee to recover his 


costs from the pre-emptor by execution or any other 
means, 


Ex. 9. O. A. frou the decision of the 
ee Benares, dated August 15, 
1935. 

Mr. P. L. Banerji, for the Appellant. 

Mr. B. Malik, fcr the Respondent. 

Judgment.—This is a defendante 
second appeal against concurrent judg- 
ments of the Courts below dismissing the 
defendant's application under s. 144, 
Civil Procedure Code. The plaintiff-res- 
pondent brought a suit in the Court of 
the City Munsif of Benares for pre-emp- 
tion of a heuse in that city and on 
May 22,1932, the learned Munsif decreed 
the suit. The operative portion of the 
order reads as follows: 

“Plaintiffs suit is decreed with costs on pay- 
ment of Re. 2,150 within a month. In case of non- 


payment, the suit would stand dismissed with 
costs.” 


The amount of the costs awarded to 
the successful plaintiff by this decree 
came to Rs. 186-4-0. The plaintiff deposi- 
ted the sum of Rs. 2,150 in Court on 
June 20, 1932, and on July 1, 1932, he 
applied for execution of the decree pray- 
ing for delivery of possession over the 
house and for the realization of the costs 
by attachment out of the sum of Rs 2,150 
whica he had deposited in Court. In the 
meanwhile the defendant, the vendee, 
preferred an appeal against the pre-emp- 
tion decree and on November 11, 1933, 
this appeal was heard and determined 
and the decree of the Court of first instance 
modified both as to the amount to te 
deposited and as to the costs. Under the 
decree of the lower Appellate Court the 
plaintiff was directed to deposit a sum of 
Rs. 2,650 instead of Rs. 2,150 and he wag 
awarded a sum of Rs. 169-10-0 as ecsts 
in both Courts due to him from the defen« 
dant, whereas the defendant was awarded 
a sum of Rs. 92-7-0 as costs in both 
Courts due to him from the plaintiff. The 
plaintiff was given a period of three 
months to deposit the additional sum re- 
quired by this decree. 

On February 9, 1934, the plaintiff deposi- 
ted a sum of ks, 8830-6-0 in Court and 
claimed that this sum was sufficient to 
satisfy the terms of the Appellate Court 
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-decree. It will be observed that the Appel- 
late Court had directed that the plaintiff 
should deposit a sum of Rs. 500 in excess 
of the sum directed by the learned Mun- 
sif. The plaintiff did not deposit the full 
sum of Rs. 500 but deposited the said 
sum of Rs. 330-6-0 which is the difference 
between Rs. 500 and Rs. 169-10-0 which 
was the amount of costs awarded to him 
by the lower Appellate Court. 

On March 10, 1934, the defendant made 
an application claiming that inasmuch as 
the plaintiff had not deposited the full 
sum of Rs. 500 within the time allowed 
by the Court, the suit should stand dis- 
missed and further claimed possession over 
the house together with mesne profits. 
Both the lower Courts have come to the 


conclusion that the additional amount 
deposited by the plaintif, namely 
Rs. 330-60, was in strict compliance 


with the decree of the lower Appellate 
Court and consequently they have held 
that the defendant is not entitled to have 
the sult dismissed and to obtain posses- 
sion over the property and mesne profits. 

It is now well established that a pre- 
emptor can deduct the costs awarded to 
him from the sum which he is directed 
to deposit in Court. Where, for example, 
a pre-emptor is directed to deposit a sum 
of Rs. 10,000 in Court and is awarded 
costs amounting to Rs. 500 against the 
vendee, then a deposit of Rs. 9,500 in 
Court is in compliance with the decree, 
This ‘principle has been constantly followed 
in this Oourt since the decision in Ishri 
v. Gopal Saran (|). Later cases in which 
this principal has been followed are the 
cases in Ram.Lagan Pande v. Mohammad 
Ishaq Khan (2) and Ali Husain v. Amin 
Utlah (3). It is to be observed that the 
Civil Procedure Oode does not expressly 
permit a pre-emptor to deduct the amount 
of costs awarded to him from the sum 
which he is directed to deposit in Court. 
In Ishri v. Gopal Saran (1) which is the 
first case dealing with the matter, a 
Bench of this Court consisting of Straight 
and Mahmood, JJ. were of opinion that 
equity demanded that a pre-emptor should 
be entitled to deduct costs awarded to him 
from the sum which he had been direc- 
ted to deposit in Court for the vendee. 
Mahmood, J. who delivered the judgment 
in the case poinis out that it would be 


(1) 6 A351; A W N 1884, 125. 

(2) 18 A LJ 182; 54 Ind. Cas, 395; AIR 1919 
All. 45; 42.4 181. 

(3) 34 A 596; 15 Ind. Cas. 337; 10 AL J 153, 
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absurd to direct a preemptor to deposit 
the whole sum and to permit the vendee 
to take such sum and then compel the 
pre-emptor to recover his costs as best 
he may from the vendee by execution or 
otherwise. 

No case has been cited to me where 
costs have been awarded both to the pre- 
emptor and the vendee. If the basis of 
the rule laid downin Ishri v. Gopal Saran 
(1) is equity, then in my view where 
there are cross-orders as ta costs, a pre- 
emptor should only be allowed to deduct 
from the sum which he has to deposit 
any balance due to him by way of costs. 
Where both he and the vendee have each 
to pay costs, then it would be, in my 
view, manifestly unjust to permit the pre- 
emptor to deduct from the sum to be 
deposited the whole amount of the costs 
awarded to him and to leave the vendee 
to recover his costs from the pre-emptor 
by execution or by any other means. 
Where in a suit costs are awarded both 
to the plaintiff and the defendant, and 
such costs are equal, neither can recover 
anything from the other. Where the plain- 
tiff's costs exceed the costs awarded to the 
defendant or vice versa, only the balance 
of such costs can be recovered by the 
person who has been awarded the larger 
amount. This is clearly laid down in 
O. XXI, r. 19, Civil Procedure Code, which 


provides as follows: 

“Where application is made to a Oourt for the 
execution of a decree under which two parties are 
entitled to recover sums of money from each other, 
then, (a) if thetwo sums are equal, satisfaction 
for both shall be entered upon the decree ; and (b) 
if the two sums are unequal, execution may be 
taken out only by the party entitled to the larger 
sum and for so much only as remains after deduct- 
ing the smaller sum, and satisfaction for the smaller 
sum shall be entered upon the decree,” 


It is clear from this Rule that the plain- 
tiff in this case could never have re- 
covered the sum of Rs. 169-10-0 as costs 
from the defendant because the defen- 
dant had been awarded asum of Rs. 92-7-0 
as costs against the plaintiff. The plain- 
tiff could only have recovered the differ- 
ence between these two sums, namely, 
Rs. 77-3-0. In the present case, the plaine 
tiff has deducted from the amount which 
he was directed to deposit in Court a 
larger sum by way of costs then he could 
ever recover from the defendant. He has 
deducted from the sum deposited in Gourt 
a sum of Rs. 16¥9-10-0 whereas the most 
he could ever have recovered from the de- 
fendant by way of costs was Rs, 77-30. 
If on the ground of equity a pre-emptor 
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“is entitled to deduct his costs from the 
. sum deposited, surely he should not be 
allowed to deduct more than the costs 
which he can eventually obtain from the 
defendant. In my viewit would be inequit- 
able to permit the plaintiff in this case 
to deduct anything more from the sum 
deposited than the actual amount of costs 
which he could recover. 

It has been argued on behalf of the 
plaintifi-respondent that he is entitled to 
deduct the whole of the costs awarded to 
him, because the decree did not direct 
him to deposit a sum plus the costs award- 
ed against him. OrderXX, r. 14, Civil 
Procedure Code, directs that where a Court 
decrees aclaim to pre-emption, it should 
direct not only the payment into Court of 
the purchase money but also the payment 
into Court of costs, if any, decreed against 
the plaintiff. Had the present decree 
directed such clearly, the plaintiff could 
have deducted from the total sum the 
total amount of costs awarded to him. 
The decree does not comply with the pro- 
visions of O., XX, r. 14, Civil Procedure 
Code, as it only directed the plaintiff to 
deposit the actual purchase price. In my 
view, however, the plaintiff cannot obtain 
any real assistance in this case from the 
fact that the decree did not direct him to 
deposit the costs payable by him as well 
as the purchase price. As I have stated 
the rule - permitting a pre-emptor to deduct 
“costs payable to him from the purchase 
price deposited is a rule of equity, and 
in my view where there are cross orders 
as to costs, equity demands that the pre- 
emptor should only deduct from the pur- 
chase price deposited the actual amount 
of costs, which he could recover, that is, 
the balance due to him after deducting 
the costs payable by him tothe vendee, 

In my view the defendant's application 
should not have been dismissed and the 
lower Oourts should have treated the decree 
as a decree of dismissa]. I, therefore, allow 
this appeal, set aside the decrees of both 
the lower Courts and remand the case to 
the Court of first instance through the 
lower Appellate Court to be finally deter- 
mined according to law. The appellant 
must have the costs of this appeal and 
the costs incurred by him in the Courts 
below. Leave to appeal under the Letters 
Patent is granted. | 


D. Case remanded. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 918 of 1932 
February 11, 1937 
VENKATARAMANA Rao, J. 
SOWGCAR LODD GOVINDOSS AND 
ANOTHER —APPELLANTS 
versus 
ARUMUGA MUDALI AND OTAERS— 
RESPONDENTS 
Malicious prosecution—Suit for damages for— 
Burden of proof—Duty of plaintiff of alleging and 
proving facts which are inconsistent with existence 
of reasonable and probable cause for “instituting 
complaint—Defendant acting on information by an- 
other—Nature of information. 
lt lies upon the plaintiff to allege and prove 
affirmatively that the defendant had no reasonable and 
probable cause in having: the complaint instituted. 
He must establish facts which are inconsistent with 
the existence ofsuch reasonable and probable cause. 
And where a person acts on the information of 
another, the question is: did he believe in the in- 
formation? Was the information credible and 
would a prudent man have acted on such informa- 
tion? And were there reasonable grounds for oe- 
lieving in such information ? Information given by 
one person of whom the party knows nothing, would 
be regarded very differently from information given 
by one whom he knows tu be a sensible and trust- 
worthy person, And the question whether or not 
a reasonable man would or would not act upon the 
information, must depend in a great degree upon the 
opinion to beformed of the position and circumstances 
of the informant, and of the amount of credit which 
may be due under those circumstances tothe person 
who thus conveyed the information. Lister v. Per- 
rymen (1;, relied on. 
s. ©. A. against the decree of the Sub- 
Judge, Vellore, in A.S. No. 69 of 1931. 
Messrs. Srinitvasaraghavan and Thyaga- 
rajan, for the Appellants. | 
Mr. A. K. Muthuswamt Iyer, for the 
Respondents. a 
Jvudgment.—This second appeal arises 
from a suit for damages for malicious pro- 
secution. The case for the plaintiff is 
that defendant No. | owned certain lands 
attached to Novelock Bhagayet near 
Thengal village, that defendant No. l autho- 
rized defendant No. 2 toinstitute a crimi- 
nal complaint and defendant No. 2 tiled the 
complaint, U. C. No, 548 of 1926, on the 
file of the Wallajah Sub-Magistrate’s Court 
against the plaintiff and others charging 
them with offences under ss. 147 and 430, 
Indian Penal Code, alleging that on or 
about November 11,1926, forty people, in- 
cluding the plaintiff (who was at that time 
supposed to be acting on behalf of Kalyani 
Ammal), ryots of Thengal village, gathered 
together and prevented the men of defend- 
ant No. L trom taking water in the Thengal 
Kasam which they are entitled todo, by 
removing or attempting to remove adam 
which was put up by the men of defendant 
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No. 1, that that complaint was thrown out 
as false, that defendant No. 1 was the real 
prosecutor in the case, and defendant No. 2 
filed the complaint only on behalf of 
defendant No. 1, that the complaint was a 
malicious one and that therefore the plaint- 
iff is entitled to damages for malicious 
prosecution. The main defence on behalf 
of defendant No. 1 is that he was entitled 
to take water from the Thengal Kasam, that 
he acted on the information given by de- 
fendant No. 2 as his agent which he had 
no reason to disbelieve, that there was in 
fact an unlawful obstruction by the plaint- 
if and other ryots, and therefore he had 
reasonable and probable cause in institut- 
ing the complaint, that he was therefore 
not actuated by malice, and that there is 
no cause of action against him. The case 
for defendant No. 2 is that the plaintiff's 
men did really cause obstruction which was 
unlawful. The learned District Munsif of 
Ranipet dismissed the plaintiff's suit on 
the ground that there was reasonable and 
probable cause in instituting the com- 
plaint, that there was an unlawful obstruc- 
tion by the plaintiff and other ryots, and 
that, in any event, defendant No. 1 acted 
on the information of defendant No. 2 whom 
he believed. The learned Subordinate 
Judge reversed this decision on the ground 
that defendant No. 1 was not entitled to 
take Thengal Kasam water for his lands in 
Novelock Bhagayet. He further found 
that many of the statements made by 
defendant No. 2 in his deposition regarding 
the plaintiff were false, and that his object 
in instigating defendant No. ! to file the 
criminal complaint was to satisfy his spite 
towards the plaintiff, thate ın any event 
defendant No. 1 cannot take shelter under 
the action of defendant No. 2, that he 
should have made, proper enquiries before 
instituting the complaint, and therefore he 
must be held to have had no reasonable or 
probable cause in launching the prosecu- 
tion. Having heard the learned Counsel on 
both sides, [am not inclined to disturb the 
finding against defendant No. 2; but it 
seems to methat the decision so far as de- 
fendant No. 1 is concerned, cannot be 
sustained. The facts in this case which 
have been found to be undisputed are 
these: that forty people of Thengal village 
including the plaintiff assembled on Nov- 
ember 11, 1926, and that obstruction was 
caused to the taking of water by those 
people, and the water was being - taken to 
Novelock Bhagayet for a long time before 
the attempted obstruction, I may also 
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observe that after the criminal complaint 
defendant No. 1 did institute a civil suit to 
have his right established in consequence 
of the objection raised by the villagers of 
Thengal village, and that in that civil suit 
there has been a final adjudication that de- 
fendant No. 1 is entitled to take water 
from the Thengal Kasam for his lands in 
Novelock village. E 
Mr. Thiagaraja Iyer has asked me t 

admit the judgment in the civil suit in 
evidence because the question of title has 
been raised by the plaintif and the learn- 
ed Subordinate Judge found that defend- 
ant No. 1 had no right to take water and 
therefore he could not have had any rea- 
sonable belief in his own right and there- 
fore there can be no reasonable or prob- 
able cause in authorizing defendant No. 2 
to launch the prosecution. Mr. A. K., 
Muthuswami Jyer contends that I ought 
not to admit the judgment in second 
appeal. The plaintiff had disputed the 
title of defendant No. 1 and stated that the 
title was in the villagers of Thengal 
village and Kalaniammal whom he repre- 
Sented at the time of:the criminal com- 


plaint. Therefore, the plaintiff, asa part _ 


of his case, has to prove that defendant 
No. 1 at no time had any right to take the 
water. 
adjudication in regard to title, the said 
judgments are admissible in evidence in 
proof of the title of the villagers of. Thengal 
which the plaintiff has 
of his case. It is mot necessary to cite 
any. authority for the position that such 
evidence can be admitted in a second 
appeal or ina civil revision petition. The 
main question therefore is, has defendant 
No. 1 no reasonable and probable cause 
in instifuting this complaint? It lies 
upon the plaintiff to allege and prove affir- 
matively that defendant No. 1 had no 
reasonable and probable cause in having 
the complaint instituted. He must esta- 
blish facts which are inconsistent with the 
existence of such reasonable and probable 
cause. And where a person acts on -the 
information of another, the question is: 
did he believe in the information? Was 
the information credible and would a prude 
ent man have acted on suco information ? 
And were there reasonable grounds for 
believing in sach information? In Lister 
v. Perrymen (|) at p.531*, Lord Cnancellor 


(1) (1871) 4 H L 521; 39 J Bx. 177; 23 LT 269; 19 
WR 9. 
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- *Page of (1871) 4 H L.—Ed. 





There having been now a final. 


made as part ' 
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Hatherly observed thnsa: 


“What is now to be decided is this, how far this 
Zentleman, having this information conveyed to 
him, may be said to have reasonably and dis- 
Greatly trusted his informant. Because I apprehend 
that you are to have regard to every shade of 
difference between the amount of credit to be 
given to one person and to another, according to 
the character of the informant. Information, 
-Ziven by one person of whom the party knows 
nothing, would be regarded very differently from 
information given by one whom he knows to bea 
sensible and trustworthy person. And the ques- 
tion whether or not a reasonable man would or 
would not act upon the information must depend 
ln & great degree upon the opinion to be formed 
‘of the position and circumstances of the infor- 
mant, and of the amount of credit which may be 
due under those circumstances to the person who 
thus conveyed the information.” 


_ Applying this principle to this case, the 
person who gave the information was 
defendant No. 2, the admitted agent of de- 
fendant No. 1, who was managing his 
affairs ab Novelock. It has not been proved 
that there were no materials on which it 
could be said that defendant No. 1 was not 
justified in acting on that information or 
that defendant No. 2 was not a credible 
informant. What was the information 
given by him? It was that forty people 
gathered together and attempted to re- 
move adam and thus caused obstruction. 
These facts have been found to be true by 
both the lower Courts. Under such circum- 
stances could it be said that no credible 
information was given to defendant No. 1 
on which defendant No. 1 could not have 
acted ? It, must, therefore, be taken that 
the plaintiff had failed to prove want of 
reasonable and probable cause. I there- 
fore set aside the findings against defendant 
No. 1 and dismiss the suit as against him, 
but in the circumstances, I direct that so 
far as defendant No. 1 is concerned, each 
party will bear his own costs through- 
out. So far as defendant No. 2 is concerned, 
the second appeal is dismissed with costs. 
A.D, Appeal dismissed. 


LAHORE HIGH COURT 
Second Oivil Appeal No. 72 of 1937 
April 15, 1937 
TEK CHAND, J. 

IHSAN ILAHI-—PLAINTIFE—APPÉLLANT 
VETSUS 
ATA ULLAH AND OTJERS— 
DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 149— 
Appeal within time but on insuficient stamp—Mis- 
take due to mistaken valuationin judgment and decree 
~—Defictency made good within time allowed but after 
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limitation—Delay, if can be condoned—Hvidence Act 
(I of 1872), s. 183—Suit for declaration of title to 
property mortgaged by pre lecessor-in-interest—Mort- 
gage deed, admissibility of, in proof of title as asser- 
tion of right. 

In the certified copies of the judgment and the 
decree, the value of the suit for purposes of jurisdic- 
tion was given as Rs. 5, and it wason this amount 
that the appellant paid court-fee while presenting the 
appeal. Subsequently it transpired that the real 
value of the suit was much more and therefore the 
appellant was called upon to pay the deficient court- 
fee, which he made good within the time 
allowed : 

Held, that this was eminently a fit case in which 
the delay in filing the deficient court-fee be condoned 
under s. 149, Oivil Procedure Code, andthe appeal 
was not barred even ifthe deficiency was made good 
after the expiration of period of limitation fixed for 
appeal. 

An act of transfer by way of sale or mortgage of 
property necsssarily involves the assertion that the 
transferor owns the interest transferred. It is, there- 
fore, a transaction by which the right is claimed or 
asserted, and consequently a mortgage of the property 
in dispute by the predecessor-in-interest of the plain- 
tiffisadmissible in proof of his title. Nallastva 
Mudaliarv. Ravan Bibi (1), Rama Iyengar v. M. Kasi- 
nivenda Iyengar (2) and Monmatha Nath v. Rajeswar 
Rai (3), relied on. 

S. 0. A. from the decree of the Senior 
Sub-Judge, Sialkot, dated October 5, 1936. 

Mr. Mehr Chand Mahajan, for the Appel- 
lant. 

Mr. M. M. Aslam Khan, for the Respon- 


dents. 


Judgment.—A preliminary objection 
is raised by Counsel for the respondents 
that this appeal is barred by time inas- 
much as the memorandum of appeal, 
as originally presented, was insufficiently 
stamped andthe deficiency was made good 
long after the period prescribed by law for 
presentation of the appeal had passed. 
The objection is without force. In the 
certified copiesof the judgment and the 
decree of the Senior Subordinate Judge, 
the value of the suit for purposes of Jaris- 
diction was given as Rs. 5 and it was on 
this amount that the appellant paid court- 
fee while presenting the appeal. Subse- 
quently it transpired that the real value of 
the suit was much more and therefore the 
appellant wascalled upon to pay the de- 
ficient court-fee, which he made good within 
the time allowed. The defendants respon- 
dents themselves had stamped their appeal 
before the Senior Subordinate Judge with 
a courtfee of 6 annas valuing the appeal 
for purposes of jurisdiction and court-fee 
at Rs. 5. This mistake was not noticed 
while their appeal was pending before the 
Senior Subordinate Judge and it appears 
that the valuation as given in the defen- 
dants’ memorandum of appeal was taken 
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as correct atthe timé of preparing the 
decree-sheet by the office of the Senior 
Subordinate Judge. This is eminently a 
fit case in which the delay in filing the 
deicient court-fee be condoned under s. 149, 
Civil Prceedure Code. I overrule the pre- 
liminary objection. 

On tLe merits, the question involved is 
really one of fact, but the finding of the 
learned Senior Subordinate Judge is viti- 
ated by the circumstance that he has 
excluded from consideration important 
documentary evidence on the erroneous 
ground that it was legally inadmissible. 
It appears that on July 1, 1921 the plain- 
tifs father executed a mortgage-deed 
(Ex. P. 1) in favour of one Ghasita Mal in 
respect of his house and other properties 
including the site nowin dispute which 
is described as chabutra  nishastgah 
mosuma chah Deuranwala. The Senior 
Subordinate Judge has held that this deed 
is inadmissible under s. 21, Evidence Act, 
as it merely contains an admission by the 
executant in his own favour. ‘The learned 
Judge appears to have entirely overlooked 
the provisions of s. 13, Evidence Act, 
which lays down inter alia that where 
the question is asto the existence of any 
right, any transaction by which the right 
In question was asserted is relevant. 
An act of transfer by way ofsale or 
mortgage of property necessarily involves 
the assertion that the transferor owns the 
interest transferred. It is, therefore, a 
transaction by which the rightis claimed 
or asserted, and consequently a mortgage 
of the property in dispute by the pre- 
decessor-in-interest of the plaintiff is 
admissible in proof of his title; see 
Nallasiva Mudaliar v. Ravan Bibi, 70 Ind, 
Oas. 389 (1), Rama Iyengar v. M. Kasini- 
venda Iyengar, 16 Ind, Gas. 746 (2) and 
Monmatha Nath v. Rajeswar Rai (3). 
The omission ofthe learned Senior Sub- 
ordinate Judge to consider this important 
piece of evidence clearly vitiates the 
findimg. 

There is another serious defect in the 
trial of the suit. ‘he plaintiff had relied 
upon an application made in 1910 by 
Jalal Din, father of defendant No, 6, and 
his brother Barkat Ali, to the Deputy Com- 
missioner as President of the Municipal 
Committee, Sialkot, in which the applicants 
admitted that the plot nowin dispute 

(1) 70 Ind. Cas. 389; A I R 1921 Mad. 383; 14 LW 
327; (1921) M W N 560. 

(2) 16 Ind. Cas, 746; 23M L J 327 


(3) 55 C 355; 107 Ind. Cas. 81;A IR 1928 Cal. 315; 
32 0 W N 184. 
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belonged tothe father of the plaintif. 
This document is in a Mwnicipal record, 
which, from the very beginning, had been 
mentioned by the plaintiff as evidence 
on which herelied. The Municipal record 
was accordingly sent for, and formally 
produced by the Municipal clerk; but no 
attempt was made to have this application 
formally proved, orits contents put to the 
respondents. The learned Senior Subordi- 
nate Judge rightly recognized the im- 
portance of this evidence, but observed 
that he was unable torefer to it as if 
had not been formally proved. It appears 
that both parties were under a.misapprehen= 
sion with regard to the admissibility 
of the contents of this record. This is 
apparent from the fact that in his argu- 
ments before me, Counsel for the respon- 
dents referred to an application stated to 
have been made to the Municipal Com- 
mittee by the father of the plaintiff in 
1924, another application by plaintiff him- 
self in 1933, and a third application by 
his son in 1934 to raise structures on the 
site in dispute. These applications are on 
the same Municipal file, but none of them 
had been formally proved, apparently 
under the misapprehension, which generally 
prevails in the lower Courts, that by merely 
summoning a record all its contents are 
automatically proved and become evidence 
in the case. Itis hardly necessary to say 
that this is an entirely erroneous view of the 
law. However, as thé mistake appears 
to have been made by both sides and 
wasnot noticed by the trial Court, and as 
the documents above referred to appear 
to have an important bearing on the cases 
of both sides, I think it is in the interests of 
justice that the parties be given further 
opportunity of having them proved and 
formally brought on the record. 

Having regard to all these defects, the 
finding .of the learned Judge cannot be 
accepted as final, and the proper course is 
to accept this appeal, set aside the judg- 
ment of the Senior Subordinate Judge and 
remand the case to him for re-hearing and 
re-decision. In coming to his decision the 
learned Judge will take into consideration 
the mortgage-deed, Ex. P. 1, which, asihas 
been held above, is legal evidence in the 
case. Hewill also allow the plaintiff an 
opportunity to prove the application by 
Jalal Din and Barkat Ali presented on 
April 6, 1910, which ison the Municipal 
record. The defendant-respondent will 
also be allowed to prove the applications 
above mentioned, or other documents on the 
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` Municipal file, if they so desire. The 
Senior Subordinate Judge may record this 
additional evidence himself, or if he thinks 
proper, he may remit the case tothe Uourt 
of first instance under O. XLI, r. 25 or 
r. 27 for this purpose. Court-fee on this 
appeal shall be refunded; other costs shall 
‘be costs in the cause. Both Counsel have 
been directed tocause their clients to 
appear before the Senior Subordinate 
Judge, Sialkot, on May 17, 1937, when a 
datefor further proceedings in the case 
will be fixed. 


D. Case remanded. 


PRIVY COUNCIL 
Appeal from the Bombay High Court 
November 19, 1937 
LORD THANKERTON, Lorn WRIGHT AND 
SIR Groner RANKIN. 
FORD MOTOR COMPANY or INDIA, Lro. 
` —APPELLANTS 


versus 
THE SECRETARY or STATE— 


; RESPONDENTS 

Sea Customs Act (VIII of 1878), s. 30 — Import of 
cars — Distributor paying price notified in current 
price list—Delivery “free on rail” made within few 
days of arrival of cars—Price to distributors, whether 
wholesale cash price relating to sale at time and place 
of importation — Overhead charges, whether affect 
question—Price determined by cl. (a), can be arrived 
on basis of actual price—“Goods of the like kind and 
quality” in s.30—Ezxistence of wholesale cash price 
for goods themselves under assessment at time and 
place of importation—Want of sales of other goods— 
Cl. (a) of s. 30, if made inapplicable. | 

The appellants were the importers of Ford motor 
cars into ¢India. They ussd to issue from time to 
time a price list, and theterms of business were that 
the retail price to be charged by the distributor to 
the pablic was that stated in the price list current 
at the time of arrival of the vehicles in India, and the 
price payable by the distributor to the appellants 
was the same price less a discount of 20 per cent. 
The distributor had to pay this price before obtaining 
delivery. Delivery was given by the appellants “free 
on rail", save in the case of the authorised dealers 
. forthe District of Bombay itself—viz., Ford Auto- 
mobiles (India), Limited—to whom delivery wasmade 
at their own warehouse in Bombay. The price 
mentioned in the price list was in all casesfora 
vehicle in running order, and the same was true of 
the contract between the appellants and the dis- 
tributors: 

Held, that the price of the appellants to their dis- 
tributors was wholesale price within the meaning 
of s. 30, Sea Oustoms Act. It wasa cash price, The 
cars being invoiced a few days bofore the arrival 
ofthe ship andthe price being fixed then, the sale 
were salesat the time and place of importation in 
every reasonable sense. |p. 774, col. 1.] 

Held, also, that the overhead charges had no bear- 
ing upon any matter arising under cl. (a) of 
g. 30. [ibid.] 
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In the application of s. 30 to the facts of a given 
case, something may depend upon the exact force 
attributed to the requirement thatthe price must be 
“ascertainable”, The word imports more than could 
be satisfied by the result of a mere estimate. On the 
other hand the language of the section-~ orare 
capable of being sold" —does not exclude all possibility 
of arriving at the price defined by cl. (a) upon the 
basis of an actual price, though some adjustment may 
be needed to eliminate the difference, e. gẹ» between 
cash and a month’s credit. 

The application of cl. (a) of 8. 30 does not depend 
upon any hypothesis to the effect that atthe time 
and place of importation an indefinite amount of 
further goods added to the available supply has had 
effect upon the wholesale price. Ordinarily at the 
time of making out the bill of entry, there will not 
be an actual price relating to the goods themselves 
and complying with the requirements of cl. (a). As 
a rule, therefore, the price appropriate to the goods 
under assessment will under the clause be deduced, if 
at all, from actual prices relating to other goods of 
like kind and quality. But if there 1s an actual price 
for the goods themselves at the time and place of 
importation and if it isa “wholesale cash price less 
trade discount”, the clause is not inapplicable for 
want of sales of.other goods. The goods under assess- 
ment may under cl. (a) be considered as members of 
their own class even although at the time and place 
of importation, there are no other members. The 
price obtained for them may correctly represent the 
price obtainable for goods of the like kind and 
quality at the time and place of importation. [p. 
775, col. 1.] ; 

Sir William Jowitt, K. C. and Sir Thomas 
Strangman, for the Appellants. 

Messrs. A. M. Dunne, K.C., A. St. John 
Field, K C. and T. F. R. McDonnell, for the 
Respondent. $ 


Sir George Rankin.—The appellants are 
the Ford Motor Company of India, Limited. 
They import Ford motor vehicles into India 
from Canada, and the questions raised by 
this appeal relate to the amount of Cus- 
toms duty payable upon 256 Ford motor 
cars consigned to the appellants which 
arrived in Bombay by the s.s. Algie on or 
about January 9, 1929. 

The facts are not in dispute. The ap- 
pellants have a monopoly of the supply of 
Ford vehicles to India. Save that they 
sometimes sell directto their own employ- 
ees or to Government, they sell in India 
only to authorised dealers or distributors. 
Each distributor has a particular District 
within which he is the sole agent for or 
retail seller of Ford vehicles. Tne appel- 
lants obtain from the distributors informa- 
tion as to their future requirements and 
place consolidated orders accordingly once 
or twice a month with the manufacturers 
in Oanada. The evidence of the appel- 


‘lants’ director (Mr. Gordon Edward Corey), 


the only witness called at the hearing of 
the suit, was as follows: “Our orders are 
placed normally once a month. That 
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order 2zovers our requirements for cne 
month—two or three months following our 
order. After they |Ford (Oanada) jreseive 
the order, they must build the car and a 
month is required for passage time. We 
sell to the dealers in large quantities Ford 
vehicles and all parts relating theretc. We 
sell to the dealers all over India, Burma 
and Ceylon.” The appellants issue from 
time to time a price list, and the terms of 
business are that the retail price to be 
charged by the distributor to the public is 
that stated in the price list current at 
the time of arrival of ihe vehicles in India, 
and the price payable bythe distributor 
to the appellants is the same price less a 
discount of 20 per cent. The distributor has 
to pay ihis price before obtaining delivery. 
Delivery is given by the appellants “free 
on rail,” save in the case of the authoris- 
ed dealers for the District of Bombay 
itself—viz., Ford Automobiles (India), Limi- 
ed—to whom delivery is made at their 
own warehouse in Bombay. The price 
Mentioned in the price list is in all 
cases for a vehicle in running order, and 
the same is true of the contract between 
the appellants and the distributors. Hach 
of the cars now in question arrived in 
India packed in a case, but incompletely 
assembled in respect that the battery had 
to be charged and fixed, the wheels, mud- 
guards, and running boards to be fixed, 


and other items of work done to put the > 


vehicle in running order. Having no faci- 
lities for doing such work in Bombay, the 
appellants gave delivery of the cars in the 
state in which they had arrived making 
an agreed allowance to their distributors 
against the price. For each car the 
allowance was Ks. 13-8 annas. 


Under the Second Schedule to the Indian 
Tariff Act (VHI of 1894) as it stood in 
1929, motor cars were chargeable with a 
Customs duty;,calculated at 20 per cent. of 
the “real value” as defined by s. 30 of the 
Sea Customs Act (VIII of 1878), The sec- 


tion is as follows:— 

“Section 30.—Ifor the purposes of this Act the 
real value shall be deemed to be: — 

(a) the wholesale cash price, less trade discount, 
for which goods of the like kind and quality are 
sold, or are capable of being sold, at the time and 
place of importation or exportation, as the case 
may be, without any abatement or deduction what- 
ever, except (in the case of goods imported) of the 
amount of the duties payable on the importation 
thereof; or 

(b) where such price is not ascertainable, the. cost 
at which goods of the like kind and quality could 
be delivered at such place, without any abatement 
or deduction except as aforesaid.” 
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The 256 Ford motor cars[Model A Vehicles] 
which arrived by the ss. Algie in Janu- 
ary 1929, were assessed to customs duty 
by the Collector of Customs upon the view 
that cl. (a) of s. 30 applied to the case, 
and that the price charged by the appel- 
lants to the distributors, excluding there- 
from the allowance of Rs. 13-8-0, was such 
a wholesale cash price as is specified 
therein. The appellants disputed this as- 
sessment, contending that for the motor 
cars in question there was no such whole- 
sale cash price ascertainable, that the 
duty should have been assessed under 
cl. (b) of s. 30, and that in any event the 
appellants’ price to their distributors was 
attributable in part: to work done or sere 
vices rendered after the importation of 
the goods. On September 12, 1929, the 
appellants, having on March 22, 1929, paid 
under protest the sum of Rs. $1,986-9-0 
claimed by the Customs Authorities sued 
the Secretary of State in Council in the 
High Court of Bombay for a return of 
Rs, 15,118-11-0 as duty over-paid and 
for certain declarations as to the cor- 
rect basis of assessment. The learned 
trial Judge, Tyabji, J.. held (Janu- 
ary 21,1935) thatthe motor cars were in 
the circumstances assessable under cl. (a) 
of s. 30, but that duty was only payable 
upon the basis of the appellants’ price 
to the distributors provided that deductions 
therefrom were made so as to reduce it to 
an “ex ship” price. With this object he 
reduced the figure by making two deduc- 
tions—(a) for the cost of carriage from the 
dock to the place of delivery, and (b) for 
the appellants overhead charges in respect 
of the assembling of the cars after impor- 
tation. The parties agreed that upon the 
View taken by the learned Judge the 
amount of customs duty overpaid was- 
Rs. 454-9-0. Upon appeal by both parties 
to a Division Benchit was held that the 
assessment made by the Customs Authorities 
was correct andthe appellants’ suit was dis- 
missed with costs (October 4, 1935). 

On behalf of the appellants stress has 
been laid upon certain features of their 
business. They have from the first insisted 
that Ford ears are in a class by them- 
selves and cannot be regarded as of the 
like kind and quality as other cars. To the 
fact that the appellants are the sole 
importers of such cars they attribute im- 
pertant consequences, contending that in 
such a case the only wholesale price is the 
f.o.b. price atthe port of shipment plus 
the charges for freight and insurance—~in 
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effect the price e.i. f. Bombay. It is 
further said that they have at any given 
time ascertained beforehand the whole 
requirements of the distributors, so that 
each consignment from Canada brings the 
Indian market to saturation point, with 
the result that the price given for the 
goods actually imported affords no indica- 
tion of the prics at which any other 
Ford cars could be sold. The exact prices 
obtainable by the appellants are, it is 
contended, accounted for in part by the 
appellants’ system of price control through 
sole agents” for different districts and 
their sales to their distributors are not 
in the circumstances evidence of any 
market valus or any general wholesale 
price obtainable for a Ford car as soon as it 
has been landed in Bombay. Itis accord- 
ingly maintained that while there may be 
cases In which the fact that certain cars 
are sold fora given price is good ground 
for inferring that similar cara would fetch 
the same amounts, no such inference can 
here bemade The wholesale cash price 
of cl. (a) is meant, it is said, to be a 
price for hypothetical goods and to be 
independent of particular circumstances 
affecting the goods imported ; so that the 
clause can operate only in the case of 
staple articles for which there is a market 
price or price current ascertainable from 
day to day. In support of this view the 
observations of Lord Blanesburgh deliver- 
ing the judgment of the Judicial Com- 
mittee in the case of Vacuum Oil Co. 
v. Secretary of State for India (|), are 
called in aid— 
_ “The wholesale cash price, primarily in view 
is that price- current for staple articles, the 
amount of which if not a subject of daily publi- 


cation in the Press, is easily ascertainable in 
appropriate trade circles.” 


It is for these reasons denied that in 
January, 1929, there was for Ford cars 
any wholesale selling price in Bombay 
which could be taken as the basis of 
assessment, and it is objected that to 
assess the cars upon the appellants’ price 
to the distributors is to exact Oustoms 
duty upon the appellants’ profits and to 
put Ford cars at a disadvantage as 
against cars which are sold retail by the 
importers. 

These are formidable contentions and 
they must be tested by the language of 
the statute. It is reasonably plain in 


(1y,59 I A 258, at p 266; 137 Ind. Oas. 535:A IR 
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limine that if such a wholesale price as 
satisfies the description contained incl. (a) 
of s. 30 is ascertainable, the goods cannot 
be dealt with under cl. (b), and the statute 
is not consistent with the view that the 
importer’s profit should, in that case, be 
excluded from the assessable value. The 
price to be ascertained is “a wholesale 
cash price less trade discount for which 
goods of the like kind and quality are sold 
or are capable of being sold at the time 
and place of importation.” In the application 
of s. 30 tothe facts ofa given case, some- 
thing may depend upon the exact force 
attributed to the requirement thatthe price 
must be “ascertainable”. The word importe 
more than could be satisfied by the result 
of a mere estimate. On the other hand 
the language of the section—‘‘or are capa- 
ble of being ,sold"—does not exclude all 
possibility of arriving at ¿the price defined 
by cl. (a) upon the basis of an actual 
price, though some adjustment may be 
needed to eliminate the difference, e. g. 
between cash and a month's credit. 

If the facts of the present case and the 
terms of cl. (a) be placed side by side 
for comparison, several -points of exact 
agreement become clear. The appellants’ 
price to their distributors is a wholesale 
price within the meaning of the section as 
declared in Vecuum Oil Co. v. Secretary of 
State for India (1) (supra). It is a cash 
price: payment was made before delivery 
and delivery was within a few days of 
the arrival of the goods. The only discount 
has been deducted. It is not now contended 
that the cars were sold at the time (Sep- 
tember or October 1928), when the distri- 
butors made known their requirements to 
the appellants. The cars were invoiced a 
few days before arrival of the ship and the 
price became fixed then and not before. The 
sales were, therefore, sales at the time of 
importation in every reasonable sense. The 
question whether the price which they fetch- 
ed relates toasale “at the place of im- 
portation” gave rise toa difference of 
opinion between the Indian Courts. The trial 
Judge was much influenced by what Lord 
Bleaneshburgh in the case already cited had 
said as to the price being “relieved of the 
loading representing pcstelmportation ex- 
penses.” He held that only a sale “ex 
ship” satisfies the exact requirements of 
cl. (a). On the other hand both judges 
of the Appellate Bench held that a sale 
at Bombay with delivery f. o. r., Bombay, 
complied fully with a reasonable interpre- 
tation of the clause. Their Lordships are 
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In agreement with the Appellate Bench. 
It is difficult to suppose that if 
the legislature had intended anything so 
precise as ‘tex ship”, it would have used 
the more general phrase “at the place of 
importation.” The phrase “f. o. r. at the main 
ports of entry’’—quoted from the appel- 
lants’ price lists—comes within the mean- 
ing of the statutory phrase. This is the 
force given to the words “at the place of 
importation” by Macleod, ©. J. and Shah, J.» 
in Vacuum Oil Co. v. Secretary of State for 


India (2). Before the Board the appel- 
lants’ learned Counsel did not contend 
for ‘ex ship’ but suggested that 


‘ex wharf? might not be too narrow 
and that in any case “place of impor- 
tation” would not extend beyond the 
limits of the port. That the cartage charges 
should be analysed so as to eliminate the 
proportionate cost of the journey from the 
poundary of the port to the Railway 
Station in Bombay is not in their Lordships’ 
view necessitated by the phrase “place of 
importation,” still less could they regard 
it as a reasonable ground for holding that 
the sales in the present case were not 
within the terms of cl. (a). That the 
legislature intended to exclude post-impor- 
tation expenses need not be doubted, but 
it had to do this in a practicable manner 
without undue refinement, and it must be 
taken to have regarded the phrase which 
it employed as sufficient for the purpose if 
taken in a reasonable sense. 

The fact that the motor cars were incom- 
pletely assembled at the time of their 
arrival in Bombay gives rise to no difficulty: 
because, although the car, according to the 
price lists, had to bein ranning order, the 
allowance in respect of this defect was an 
agreed allowance, and reduced the sum 
payable by the distributor to a price refer- 
able to the car in the condition in which it 
arrived in Bombay. The allowance was 
deducted by the Customs Authorities from 
the price tothe distributors before arriv- 
ing at the price upon which duty was 
calculated. The trial Judge thought it 
necessary toset on foot calculations as to 


the appellants’ overhead expenses in reg- ` 


pect of assembling, but in their Lord- 
ships’ view this has no bearing upon any 
matter arising under cl. (a) of s. 30 
and the Division Bench rightly set aside 
this direction. 

The price upon which Customs duty has 
been charged appears therefore to be a 


(2) 47 B 174; 67 Ind. Oas, 267; 24 Bom, LR 198: 
R 1922 Bom. 12. ' R198; AI 


FORD MOTOR COMPANY OF INDIA, LTD. v. SEORETARY OF sTaTe (¥. 0.) 


17210. 

wholesale cash price less trade discount 
for which the goods under assessment were 
in fact sold atthe time and place of impor- 
tation. Onthis footing their Lordships 
must now consider the more general argu- 
ments for the appellants against the appli- ` 
cation of clause (a) tothe shipment in ques- 
tion. “Goods of the like kind and quality” 
is a phrase which suggests other goods 
than those under assessment. Upon this is 
based the argument that one must either 
disregard the price fetched by the goods 
themselves or should look toit only to see 
what price other similar goods would have 
realised. Unless that is ascertainable, it 
is contended that the conditions of cl. 
(a) are not satisfied. If for example one 
may assume that there were in Bombay no 
Ford Model A vehicles left undisposed of 
from previous shipments, than on this view 
the correct test is to ask oneself whether 
apart from and in addition to those which 
arrived by the s.s. Algiec, further cars 


‘could have been sold in Bombay on ofr 


about January 9, 1929, and, if so, would they 
have fetched the same prices? If this be 
tbe true interpretation of the statutory 
test, there is difficulty in holding it appli- 
cable to the present case, and colour is 
certainly lent to the contention that cl. 
(a) is intended only to have effect in the 
case of goods for which there is at the 
place of itnportation a market in the strict 
sense applicable only to staple commodities. 
But in their Lordships’ view this is a mis- 
interpretationof cl. (a). The application of 
the clause does not depend upon any 
hypothesis to the effect that at the time 
and place of importation an indefinite 
amount of further goods added to the 
available supply has had effect upon the 
wholesale price. Ordinarily at the time of. 
making out the bill of entry there will not 
be an actual price relating to the goods 
themselves and complying with the require- 
ments of cl. (a). As a rule, therefore, the 
price appropriate to the goods under assess- 
ment will under the clausé be deduced, if 
at all, ‘from actual prices relating to other 
goods of like kind and quality. But if there 
is an actual price fur the goods themselves 
at the time and place of importation and if 
it is a “wholesale cash price less trade 
discount" the clause is not inapplicable for 
want of sales of other goods. The clause can 
be applied distributively to each of the 
motor cars in this consignment and even if 
they are regarded collectively the clause is 
not defeated. A particular car may be sold 
at a price which having regard to other 
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transactions in such cars or to other circum- 
Stances is too high or too low. In that sense 
the actual price in a particular instance 
does not necessarily or finally etsablish a 
wholesale prise to satisfy cl. (a) whether 
the particular car or cars sold be part of the 
shipment in question or not. But the goods 
under assessment may under cl. (a) be 
considered as members of their own class 
even -although at the time and place of im- 
portation, there are no other members. The 
price obtained for them may correctly re- 
present the price obtainable for goods of the 
like kind and quality at the time and place 
of importation. In the present case anum- 
ber of sales have been made to different 
distributors in the ordinary course of an ex- 
tensive importing business. It is difficult 
to think that the appellants’ practice to find 
out their distributor's requirements in 
advance, and to place monthly orders with 
the manufacturers accordingly, would 
result in a perfect saturation of their 
“market”; but if it did, cl. (a) of s. 30 does 
not require the Oustoms duty to be calculat- 
ed upon any supposition that would involve 
over-supply or any additional supplies. With- 
oul assumingthatfor Ford cars there was 
any perfect “market” in Bombay at the time 
in question, it is quite reasonable to ask 
what such cars were fetching wholesale at 
that time and place, and quite reasonable to 
answer it by taking the prices fetched by 
the cars under assessment. That the 
wholesale price obtainable was higher than 
it would otherwiee have been, by reason of 
the appellants’ organisation and business 
methods is not a ground of exemption under 
cl. (a) though doubtless their methods of 
business have improved the demand. That 
it. was higher than it would have been had 
not the appellants as monopolists carefully 
controlled the supply may be equally true, 
but this again affords no escape from the 
‘clause if the case be otherwise within it. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismiss- 
ed with costs. 

D. Appeal dismissed. 

Solicitors for the Appellant.—Messrs. 
Sanderson, Lee & Co. 

Sclicitor for the Respondent.—Solicitor, 
India Office. 
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First Civil Appeal No. 155 of 1936 
March 4, 1937 
ROBERTS, O. J. AND Laaog, J. 

KO PO SHEIN—APPELLANT 
VETSUS 
M. J. KEEKEEBHAIL & Co— 


RBSLONDENT 
Limitation Act (IX of 1908), Sch. I, Art. 182—Step- 


. s 


in-aid—Decree-holder taking unnecessary step—Whe- 
ther step-in-aid — Non-satisfaction certificate sent by 
transferee Court—Dacree-holder not taking any step 
in execution within three years thereof except apply- 
ing for recalling the decree from transferee Court— 
Application, whether step-in-vid of execution. 

Once the transferee Court has sent a certificate 
either that execution has been carried out or that 
there has been non-satisfaction of execution, which- 
ever may be the case, it becomes functus officio and 
can take no further step in the execution proceedings. 
In cases where something is done which it is not 
necessary to do, it cannot be heldthat any step has 
been taken in execution, ; 

Where after the sending of a non-satisfaction certi- 
ficate to the original Court, the decree-holder does not 
take any step in execution within three years thereof 
except by an application to re-call the decree sent to 
the transferee Oourt, such an application not being 
a step-in-aid of execution, it being unnecessary, would 
not save limitation. Aghore Kali Debi v. Prosunno 
Coomar Banerjee (1), Abde Begam v. Muzaffar Husen 
Khan (8), Vithu Daulata Patil v. Ganesh Ramchandra 
(£) and Muhammad Ibrahim v. Chhattoo Lal (5), 
reliedon. Krishnayyar v. Venkayyar (2), distin- 
guished. 

F. O.A. against an order of the Small 
Cause Court, Rangoon, dated October 16, 
1936. 

Mr. U Ba Maung, for the Appellant. 

Mr. J. Ghosh, for the Respondent. 

Roberts, C. J.—In this case the appel- 
lant contends that the application for 
execution by the respondent-decree-holder 
is now time-barred, and that there was a 
period subsequent to December 9, 1932, 
in which no step was taken in aid of exe- 
cution in the action for more than three 
years andi consequently the statute of limi- 
tation runs against the decree-holder. 

The facts show that the original decree 
was obtained in June 1930 and the res- 
pondent later made an application to 
transfer the execution to Toungoo, but 
nothing was done there. In April 1931 
the Toungoo Sub-Divisional Court returned 
the decree to the Small Cause Court of 
Rangoon unexecuted and in June 1932 
there was a second application for transfer 
to Toungoo which was granted. On De- 
cember 9, 1932, the Toungoo Court sent a 
certificate of non-satisfaction, and thereby 
according to the authorities became 
functus officio in relation to the execution 
proceedings. It isclear from the authori- 
ties that once the transferee Oourt has 
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sent a certificate either that execution has 
been carried out or that there has been 
non-satisfaction of execution, whichever 
may be the case, it becomes functus officio 
and can take no further steps in the 
execution proceedings. This stage was 
renched in December 1932. Only one thing 
was done within the next three years, 
and that was that on March 3, 1934 the 
decree holder petitioned in the Small 
Cause Court of [Rangoon to recall the 
decree from Toungoo. Weare of opinion 
that this was- no necessary step for him 
to take, and in cases where something is 
done which it is not - necessary to do, it 
has been held impossible to say that any 
step .has been taken in execution : see 
Aghore Kali Debi v, Prosunno Coomar 
Banerjee (1). Our attention has been called 
to the case in Krishnayyar v. Venkayyar 
(2). We distinguish that case from the 
present case because there the Court was 
being asked to transmit its certificate which 
was a step-in-aid of execution, but in this 
case the Court.had already transmitted its 
certificate and thereupon ceased to have 
any further jurisdiction in relation the 
execution proceedings. Accordingly the 
appeal will be allowed with costs three 
gold mohurs. 

Leach, J.—I am of the same opinion. 
The case in Krishnayyar v. Venkayyar (2), 
was cited by the learned Advocate for the 
respondent who relied on the statement in 
the head-note that where a decree has been 
transferred by the Court which passed the 
decree to another Court for execution, an 
application to the latter Court to return 
the decree to the Court which pas ed itis a 
step-in-aid of execution within the meaning 
of the Limitation Act. But a persual of the 
judgment shows that the Ccurt in that case 
was asked to transmit the certificate of 
non-satisfaction and, as the learned Ohief 
Justice has pointed out, this ig a slep-in- 
aid of execution. ‘To my mind it is quite 
clear that when a Court to which a decree 
has been sent for execution, has sent to the 
Court which passed the decree a certificate 
of non-satisfaction, the former Court has 
lost seisin of the case. This was pointed 
out inthe casein Abda Begam v. Muza- 
Far Husen Khan (3) and the same view 
was taken in Vithu Daulata Patil v. Ganesh 
Ramchandra (4) and in Muhammau Ibrahim 


(1) 22 C 227, 
(2) 6M 81. 
(8) 20 A 129; A W N 1897, 216, 
) 25 Bom. 403; 74 Ind. i Oas, 149- 
Bom. 396. kOas. 149; ATR 1923 


SWAMINATHA ODAYAR V. GOPALASWAMI opAYAR (MADR.) 


172 I Ô 


v. Chhattoo Lal (5). When the Sub-Divi- 
sional Court of Toungoo sent a certificate 
of non-satisfaction to the Court of Small 
Causes, ` Rangoon, on December 9, 1932, 
it was no longer concerned with the case. 
The ifact that on March 3, 1934, the 
decree-holder applied to the Court of Small 
Oauses to:get the decree back cannot be 
described as a step-in-aid of execution 
because it was not necessary to get the 
decree back. What was in the Toungoo 
Court was merely a copy of the decree, the 
original being in Rangoon. The mere fact 
that the copy .of the decree which was 
sent to Toungoo was not returned to 
Rangoon twith the certificate of non- 
satisfaction could not operate to give the 
Toungoo Court further jurisdiction. . As it 
was not necessary for the respondent to 
obtain an order recalling fhe decree from 
Toungoo, his application of March 3, 1934, 
could not be a step-in-aid of execution. 
This being so, and nothing further having 
been done till June 13, 1936, the decree 
became time-barred. 


D. , Appeal dismissed. 
(5) 5 Pat. 398; 94 Ind. Oas. 36; A I R 1926 Pat. 274 
7PLT 461 


MADRAS HIGH COURT 

Civil Appeal No. 60 of 1933 
March 16, 1937 

VENKATASUBBA Rao AND CORNISH, dd. <- 

SWAMINATHA ODAY AR—APPELLANT 


versus 
T. S. GOPALASWAMI ODAYAR 


AND OTAERS— RESPONDENTS 

Appeal—Parties— Suit for partition — Fathers Te- 
presenting their branches though their sons brought 
formally on record — Their separate existence not 
recognized during conduct of suit and even tn decree— 
Appeal—Sons held though proper were not necessary 
parties—Sons likely to be prejudiced by modification 
of their father’s share in appeal—Son, if “interested 
in result of the appeal"—If could be joined under 
O. XLI, r. 10, Civit Procedure Code ‘Act V of 1908) 
— Persons against whom right of appealis barred— 
Such person, if can be added as respondent. 

Ina suit for partition, though certain defendants 
represented their branches their sons were formally 
brought on record. The lower Court throughout 
referred tothe entities known as defendant No. 3's 
branch and defendant No. 4's branch; nowhere did 
it in its long judgment refer to their sons as possess- 
ing any individual or distinct interest. Indeed, they 
had been so treeted as if there individuality had 
become merged in that of their fathers and their 
separate existence had mot been recognized or even 
noticed. Whatis more, when the various points 
bearing on the question of the apportionment were 
being ccnsidered in the lower Court, all the parties 
concerned assumed withcut hesitation that the 
Official Receiver in each case represented adequately 
and properly the interest of the sub-family as a 
whole; not a single point was put forward as affecting 
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the interests of the sons as distinct from those of 
their fathers. Infact, ifthe sub-group gained, each 
member of it gained also; if it lost, it was equally 
patent that every member likewise lost. Though 
therefore in the lower Court the sons were formally 
on the record, they had no separate entity and the 
decree passed did not recognize their existence. On 
appeal against the decree, the sons were not im- 
pleaded : 


Held, that though the sons were proper parties, they 
Were not necessary parties : 

Held, also that the sone would not be directly 
affected by the appellate decree, they not being 
parties to it. But yet the result of any diminution of 
their father's assets would ipso facto be to diminish 
the extent of their own assets; in other words, they 
would be prejudiced by modifications made behind 
their backs in the decree under appeal. Granting 
therefore that the parties sought to be added are 
necessary, as distinguished from proper parties, 
Q. XLI, r. 20, applied and that they could be added 
as parties to the appeal, they being interested in the 
result of the appeal. Subramaniams Chetty v. 
Veerabhadran Chetty (3), applied. Ma Than May v. 
Mohamad Eusoof (4), distinguished. Chokkalingam 
Chetty v. Seethat Achi (1), explained. Chockalingam 
a v. Singaram Chetty (2), referred to, |p. 779, col. 


"Even a person against whom the right of appeal 
has become barred can be added as respondent under 
O. XLI, r. 20, Civil Procedure Gode. [ibid] 


C. A. against the decree of the Sub-Judge, 
Kumbakonam, dated September 26, 1932. 
Messrs. V. Radhakrishnayya and 5. 
Ramanuja Iyengar, for the Appellant. 
Messrs. T. R. Venkatarama Sastri and 
K. S. Desiican, for the Respondents. 
Venkatasubba Rao, J.—An objection 
which ought to have been taken in limine 
has been raised at the closing stage of a 
long argument to the effect that the appeal 
is incompetent on account of certain parties 
not having been added as respondents. 
We donot at present propose to set out the 
history ofthis long-drawn litigation, for 
if is sufficient to state just a few facts 
in order to deal with the contention raised. 
This wasa partition suit commenced nearly 
two decades ago and the members of the 
family to which the action relates owned 
considerable properties when it started, 
but they have since been reduced, with 
the exception of defendant No. 6, to such 
straits thatsome are represented by the 
assignees in insolvency and the others by 
the trustees under a composition deed. 
The only solvent member now of the family 
is defendant No.6and heis the appellant 
before us. There are several memoranda 
of objections in the nature of cross-appeals 
which have been filed. The principal 
contesting respondent is defendant No. 3 
represented by the Receiver in insolvency 
and the preliminary objection referred 
to above has been raised by his Counsel 
Mr. Venkatarama Sastri. In the action 
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into 
consisting 
of defendants 


originally the family was divided 
three branches, the first 
of the plaintiff, the second 
Nos. 1 and? andthe third of defendants 
Nos. 3 to 8 The preliminary decree 
of the trial Court passed in 1924 sepa- 
rately allotted to defendant No. 6 of tke 
third branch a distinct share the integrity 
of this branch not having been otherwise 
disturbed. We must observe that defen- 
dants Nos. 4, 4. 9, 7 and 8 form two sub- 
families ; (1) defendant No.3 and his song 
defendants Nos. 5 and 7, and (2) defendant 
No.4 and his son defendant No. $. An 
appeal from the preliminary decree was 
filed here and during its pendency 
defendant No. 3 was adjudicated insolvent 
in 1925 and defendants No. 4 in 1927. 
With only one aspect of the appellate 
decree passed by the High Court we are 
now concerned, namely that it effected a 
further sub-division of shares as between 
defendants Nos. 3 and 4. The ultimate 
position as settled by the High Court’s 
decree so far as the shares were concerned 


(1) Plaintiff swe l-5th share. 


(2) Defendants Nos,land 2... 4-l5th share. 
(3) Defendant No. 6 ... wa 4-lith share, 
(4) Defendant No, 3 and his sons, 
defendants Nos. 5 and 7 co 2-Lith share. 

(5) Defendant No. 4 and his son 
defendant No. 8 aee 2-L5th share, 


The case went back to the trial Court 
which in duecourse passed a final decree 


“which defendant No. 6 as the appellant now 


attacks. The preliminary decree which was 
confirmed by the High Court has held 
defendants Nos. 3 to 8 jointly accountable 
to the other branches of the family in 
respect of certain matters, that is to say, 
the question as between defendants Nos. 3 
tos onthe one hand and the plaintiff and 
defendants Nos. 1 and 3 on the other, is 
concluded by the judgment already pro- 
nounced by the High Court; but the point 
yet remained to be decided. namely as 
among themselves, i.e. defendants Nos. 3 
to8 how much of this common burden 
was each of the sub-groups to bear ?—in 
other words, how much was to be borne 
by third defendant's sub group consisting 
of himself and his sons, defendants Nos. 5, 
and 7, how much by defendant No. 4's 
sub-group consisting of himself and his 
son defendant No. 8 and how much by 
defendant No. 6? The learned Subordi- 
nate Judge, after dealing under various 
heads with sums of money amounting to 
several lakhs, passed a final decree contain- 
ing inthe result inter alia the following 
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directions : (i) Defendant No. 6 shall pay 
Rs. 2,17:-9-0 to the plaintiff's branch, 
Rs. 10,515-7-6 to defendants Nos. 1 and 
2 and Rs. 18,350-1-6 to defendant No. 4's 
branch. (ii) Defendant No, 3's branch 
shall pay defendant No. 4's branch Rs. 
10,932 -2-3. i 

Defendant No. 6 complains that the 
Subordinate Judge bas wrongly apportioned 
the liability, his cantention being that had 
the learned Judge given effect to correct 
legal principles, a large amount would 
have been found payable to him by de- 
fendant No. 3’s branch. The preliminary 
objection arises thus: While defendants 
Nos. 3 and 4 (through the Oficial Receiver 
of West Tanjore and the Official Assignee 
of Madras respectively) have been im- 
pleaded as respondents to the present 
appeal, their sons have not been and it 
is argued that their non-joinder is fatal to 
the appeal. Mr. Radhakrishnayya, the 
appellant's learned Counsel, in answer 
contends that the sons of defendants Nos. 3 
and 4, though proper parties and might 
have been joined as a matter of conven- 
ience, are not necessary parties. This 
argument, in our opinion, is well-founded. 
The lower Court throughout refers to 
the entities known as defendant No. 
35s branch and defendant No. 4's 
branch, nowhere does it, in its long judg- 
ment, refer to theirsons as possessing any 
individual or distinct interest. Indeed 
they have been no treated as if their 
individuality has become merged in that 
of their fathers and their separate existence 
has not been recognized or even noticed. 
This is not suprising as the judgment of 
the High Court did not direct an inter se 
division notwithstanding that their fathers 
had been adjudicated insolvents. What is 
more, when the various points bearing on 
the question of the apportionment were 
being considered in the lower Court, all 
the parties concerned assumed without 
hesitation that the Official Receiver in 
each case represented adequately and 
properly the interest of the sub-family 
asa whole not a single point seems to have 
been put forward as affecting the interests 
of the sons as distinct from those of their 
fathers. In fact,if the sub-group gained, 
each member of it gained also if it lost, 
it was equally patent that every member 
likewise lost. This being so, the learned 
Subordinate Judgein the decretal portion 
of his judgment directs defendant No. 3's 
branch to pay and defendant No, 4's 
branch to receive. Though therefore in 
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the lower Oourt the sons were formally 
onthe record, they had no separate entity 
and the decree passed does not recognize 
their existence. They are, in our view, 
therefore, proper but not necessary parties 
to this appeal. The appellants Counsel, 
however, asa matter of expediency and 
convenience, now applies that they should 
be added as respondents. So much time 
and money has already been wasted and 
every step should be taken, if possible, 
to prevent the remanant of this estate from 
being wrecked. We, therefore, comply 
with his request and direct the sons 
or their representatives to be joined. 
Granting, however, that the parties sought 
tobe added arenot merely proper but 
necessary parties, the effect of whose non- 
inclusion is fatal. to the appeal, the 
question arises whether the defect can be 
cured under O. XLI, r. 20, Civil Procedure 
Code, which runs thus: 

“Where it appears to the Court at the hearing 
that any person who was aparty to the suit in 
the Court from whose decree the appealis preferred 
but who has not been made a party tothe dppeal 
is interested inthe result of the appeal, the Court 
may adjourn the hearing toa future day to he fixed 


by the Court and direct that such person be made a 
respondent.” 


Mr. Venkatarama Sastri broadly argues; 
relying upon the decision of the Judicial 
Committee in Chokkalingam Chetty v. 
Seethai Achi (1) that no person against 
whom the right of appeai has become 
barred can ever be added as a respondent. 
under this provision. We -are unable to 
agree that this is the effect ofthe decision 
cited above. It must be remembered that 
their Lordships’ judgment delivered by 
Sir John Wallis contirmed in the judgment 
of the Rangoon High Court in Chockalingam 
Chetty v. Singaram Chetty (2) and that the 
Judges of the Rangoon Oourt in their 
judgment followed the Madras decision in 
Subramaniams Chetty v. Veerabhadran 
Chetty (3) to which Sir John “Wallis was 
himselfa party. The point is fully and 
clearly dealt with in the Madras case and 
to understand the Privy Council decision, 
we must turn tothe exposition of the law 
contained in the judgment of the Madras 
High Oourt. Now let us turn to the facts in 
Chokkalingam Chetty v. Seethat Achi (1) 
to appreciate the real import of that 


(1) 55 IA 7; 107 Ind. Cas, 237; AIR 1927 PO 252; 
6 R 29;4O WN 1231; 27 L W 1; 54M LJ 83; (1928) 
MWN 20; 470 L J 136;32 OW N 281; ILT40 
Rang. 18; 30 Bom. L R 220; 26 ALJ 371 (P 0). ` 

(2) 2 R 541; 84 Ind. Cas. 522; AIR 1925 Rang. 108; 
3 Bur. L J 259. < 

(3) 31 M 442; 18 M L J 492, 
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decision. There were two suits, but for the 
present purpose it is sufficient to advert 
to one of them. The plaintiff there challeng- 
ed the transfer made by the insolvent to 
defendant No. 1 and by defendant No. 1 
to defendant No. 2, Singaram Chetty, the 
defendant in possession. The District 
Judge dismissed the suit, holding that the 
sales were perfectly valid and not benami 
as alleged. The plaintiff filed an appeal to 
the High Court at Rangoon, but did not 
implead defendant No. l as a respondent. 
The constitution of the appeal was impeach- 
ed on the ground that defendant No. 1, 
a necessary party, had not been impleaded. 
An application was then made under O. XLI, 
r. 20, but the learned Judges rejected it, 
holding that defendant No. 1, who was 
sought to be newly added was not a person 
interested in the result of the appeal within 
the meaning of the decision in Subrama- 
niams Chetty v. Veerabhadran Chetty (3), 
which they were prepared to follow. In the 
last mentioned’ case the learned Judges 
(Sir Arnold White, O. J. and Wallis, J.) 
explain that the section was inserted 

“to protect parties to the suit who had not been 
made respondents in the appeal from being pre- 


judiced by modifications made behind their backs 
in the decree under appeal.” 


Then turning to the words ‘interested 
in the result of the appeal,’ the learned 
Judges observe that they imply that the 
party whom it is sought to bring on record 
must be shown to be interested in the 
result of the appeal before he is brought 
on for, ‘‘once he is brought on, he may be 
said to acquire an interest as a result of 
being brought on.” Now, applying that 
test, it is perfectly clear that in the 
Rangoon case defendant No. 1, whom it was 
sought to bring on the record newly, was 
not a person ‘intereted in the result of 
the ‘appeal.’ Supposing the appeal had 
gone on, and asa result the sale in favour 
of defendant No. 2, Singaram Chetty, had 
been set aside by the Appellate Ozurt, how 
could it be said that the absent defendant 
No. 1 was ‘interested in the result of the 
appeal’? The decision of the High Court 
could not, inthe slighest degree, affect the 
trial Court’s finding (which had become 
res judicata) that as between the plaintiff 
and defendant No. 1 the sale was perfectly 
valid. In that case, therefore, defendant 
No. 1 had no possible interest in the result 
of the appéal ; it mattered little to him whe- 
ther it succeeded or failed. It is unneces- 
sary to refer at any length to the facts of 
Subramaniams Chetty v. Veerabhadran Chet- 
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ty (3), bat it will be seen that there, 
as in the Rangoon case, the parties newly 
sought to be added were not interested in 
the result of the appeal , in other words to 
them it was a matter of perfect indiffer- 
ence whether the appeal was allowed or 
rejected. 


The test in each case therefore is, as 
put in the Madras case, would the parties 
not impleaded be prejudiced by modifica- 
tions made behind their backs in the 
decree under appeal’? Let that test be 
applied here. Supposing the appellate 
decree modifies the trial Court's decree by 
imposing alarger burden upon defendant 
No. 3, what happens? The sons are not 
directly affected by the appellate decree, 
they not being parties to it. That is un- 
doubtedly so, but yet the result of any 
diminution of their father's assets will 
ipso facto be to diminish the extent of 
their own assets; in o'her words, in the 


_lenguage of Subramaniams Chetty v. Veera- 


bhadran Chetty (3), they will be ‘‘prejudic- 
ed by modifications made behind their 
backs in tke decree under appeal,’ 
Ma Than May v. Mohamad Eusoof (4) 
upon which defendant No.{3’s Counsel relies, 
does not, if properly understood, help him. 
There, defendant No. 2 who was sought to 
be impleaded, does not answer the descrip- 
tion of a person ‘interested in the result of 
the appeal’. He had obtained a certain right 
under the trial Court’s decree and that 
right, whatever might happen to the 
appeal, could not have been affected by its 
result Thus the actual decision in 
Ma Than May v. Mohamad Eusoof (4), 
does not conflict with the view we 
have taken. Granting therofore that the 
parties sought to be added are necessary, 
as distinguished from proper parties, we 
have no doubt whatever that O. XLI, r. 20, 
applies. A little reflection will show that 
Mr. Venkatarama Sastri’s contention -can- 
not be correct, for, as already observed, 
according to him no person against whom 
the right of appeal has become barred 
can ever be added as a respondent under 
this provision. If this argument be sound, 
O. XLI, r. 20, can never be brought into 
play; it must for all practical purposes 
remain a dead letter. It is difficult to 
conceive a case where the right of appeal 
does not become barred as against a party 
not impleaded by the time the appeal 
come on for hearing: for, under the Rule 


(4) 9 R 624; 135 Ind. Oas. 645; AIR 1932 Rang, 16 
Ind, Rul, (1932) Rang, 53. 
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be it noted, the action to be taken is at 
the hearing of the appeal. 

Lastly, it remains to observe that the 
power given to the Court is discretionary 
under the rule in question. The point 
then is, in view of all the circumstances of 
the case, is the discretion. to be exercised 
in favour of the appellent o: not? In the 
first place, it is significant that although 
defendant No. 5 had died about two years 
previous to the judgment under appeal, no 
one thought it necessary to bring the repre- 
sentatives on the record in the lower Oourt. 
So much for defendant No 5. Now turning 
to defendant No. 7, it is not a little strange 
that even in the decree passed by the 
lower Court in 1922 he was described as 
“minor male child not named’. That was 
the way in which he was originally des- 
cribed in the plaint filed in 1919; he still 
remained in 1932 a ‘minor not named. 
That shows what little importance 
was attached to his presence on the record. 
Secondly, the same Advocate, curiously~ 
enough, represented in the lower Court the 
appellant and defendant No. 7 although 
their interests directly conflicted. Now turn- 
ing to defendant No. 8 (detendant No. 4’s 
son), it is inexplicable how he came to be 
represented by the same Advocate as repre- 
sented respondent No. 27 (?). A glance 
at the decree will show how their interests 
conflicted. Our object in referring to these 
facts is to point out that in the lower Court 
no one thought that the sons possessed any 
interest whatsoever which required a 
separate representation. Thirdly, as already 
observed under the lower Court’s judginent, 
the sons had no separate entity, which 
fact might well have misled the appellant. 
Strong grounds exist therefore in our opi- 
nion to induce usto exercise our discretion 
in favour cf the appeliant. 

The question then is, what is the proper 
order to make ? Defendant No. 5, as already 
observed, had died during the pendency of 
the suit in the lower Oourt. In this case 
from the previous judgment of the High 
Court there was an appeal filed to the 
Privy Council by defendant No. 9 with 
whom we are not concerned at this stage. In 
that appeal defendant No. 5’s sons (two in 
number) were brought on the record as his 
legal representatives. It has been held in 
Brij Indar Singh v. Kanshi Ram (5), that 


the substitution of a new party for one 

(5) 44 I A 218; 42 Ind. Cas. 43; AIR 1917 PO 156; 
104 P R 1917; 450 94; 33 M L J 486;22 M LT 369; 
6L W 592,126 PW R 1917; 15 A LJ 777; 19 Bom. 
L R866: 3 P L W 313; 26 OL J 572;(1917 M W 
N 811; 22 O W N 169; 127 PL R 1917 (PO). 
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stage ofa suit is effective for all future 
stages of that suit;. we may, therefore, regard 
defendant No. 5’s sons as having been con- 
structive parties to the suit in the lower 
Court. We learn that one of these two sons 
has since died. We therefore direct the 
surviving son of defendant N. 5, defendant 
No. 7 and defendant No. 8 to be added as 
respondents. Notice will be issued to 
them immediately and the furthur hear- 
ing of the appeal is adjourned to. 
March 30, 1937, 


A-D. Order accordingly. 
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Criminal trial—Evidence—Evidence of small boy 
—Recording of—Public Prosecutor failing to put 
material question to medical witness—Duty of Court— 
Jury trial—Trial under s. 397, Penal Code {Act XLV 
of 1860)—Verdict of not guilty — Jury, if can find 
accused guilty under s. 323 or s. 325, Penal Code 
in absence of charge — Criminal Procedure Code 
(Act V of 1898), s. 307—Assistant Sessions Judge 
trying part of case with aid of assessors —Decesion 
appealable to Sessions Judge —.Case should be 
referred to High Court in entirety. 

Where the guilt or innocence of the accused 
depends almost wholly upon the evidence of one 
small boy, it is desirable that the lower Court takes 
that evidence down in the form of question and 
answer. [p. 781, col. 2.] 

It the Public Prosecutor fails to put to the doctor 
a question which the lower Court considers necessary, 
the Court should itself put it. [p. 782, col, 2.] 

In atrial unders 397, Penal Code, if the entire offence 
has been placed before the jury, it would be open to the 
jury to return the verdict- of nob guilty under s. 397 
and to find the accused guilty under s. 323 or s. 325 
even though no charge had been framed under those 
sections. In re A, Muthiyalu (l), and Emperor v. 
Changouda Pirgouda (2), relied on. Tp, 783, col. 1) 

The High Court, if it is to exercises its functions 
properly in a reference, cannot approach the 
transaction asa whole with its hands tied as to one 
or more aspects, -For the same reason cases tried by 
Assistant Sessions Judges in which the part tried 
with the aid of assessors is appealable to the Courts of 
Session should, if possible, be referred to the High 
Court in their entirety if an impossible position is to 
be avoided in dealing with references under s. 307, 
Oriminal Procedure Oode. [p. 78}, col. 1.] 

Jury Ref. made by the Assistant Sessions 
Judge, Bhagalpur, dated June 23 and 2u, 
1937. 

Mr. K, K. Banerji, for the Reference. 

Order.—Haria Dhobi was committed to 
the Sessions on a charge “under ss, 392- 


397”, Penal Oode, for robbing Baijnath 
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Chokra of his silver mathias and gold 
lavangs and atthe time of committing the 
robbery, causing grievous hurt to him in 
order to take away those trinkets. At 
the commencement of the proceedings in 
the Court of Session, the Assislant Sessions 
Judge who tried the case, added a charge 
under s. $25, Indian Penal Gode. The charge 
of robbery was triable by jury, and that of 
grievous hurt triable with the aid of asses- 
gors. The jury returned a unanimous 
verdict of not guilty, and the same gentle- 
men functioning a8 assessors were unani- 
mously of opinion that Bajinath was 
assaulted neither by Haria Dhobi, nor by 
Gajkishore. P. W. No. 4 (as suggested by 
the defence), but by some third person. The 
learned Judge took it that the prosecution 
case was that the accused had caused 
grievous hurt to Bajinath, not at the time 
of committing the robbery, but subsequent 
to its commission. He, therefore, directed 
the jury that s. 397, Iudian Penal Code, 
was not applicable to the case and that the 
accused should be acquitted of that charge. 
He, however, considered the verdict of not 
guilty on the charge under s. 392 to be 
“perverse and against the weight of evi- 
dence’ and has accordingly made this 
reference. - 

The prosecution story was that Baij- 
nath, a boy of six, was taken from his 
house by Haria Dhobi after dusk, on a 
promise that sweets would be given to 
him, ostensibly to see a Kali Puja in 
Mauza Belhar about four miles away. 
Near a bundh, called the Jamus Bundh, 
1l rassis away, Haria asked the boy for 
his mathais and lavangs, saying that 
thieves might (otherwise) snatch them 
away in the crowd, and on Baijnath's re- 
fusal, made him lie down on the bundh 
and took the trinkets by force. Baijnath 
grabbed at Haria’s dhoti and was hit by 
bim with the butt of an iron-bound stick 
on the right eye. Haria then fled with the 
trinkets, and Baijnath lay on the bundh 
crying in the dark until his cries brought 
on the scene Gajkishore Mahto, Baijal 
PCasban and Muhammad Rashid. These 
men took him to a mandap adjoining the 
house of Baijal; and Baijnath’s father 
jjtal Bhagat-.and the chowkidar of his 
willage, Basu Prasad, soon came there, 
Questioned about the bleeding injury on 
iis eye, Baijnath said that it hid been 
saused by Haria; about his trinkets he 
said that Haria had taken them. Sital 
und Basu thereupon took the boy to the 
Kispensary at Sangrampur and afterwards 
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went and lodged an informution at the 
thana of Belhar. There was no witness to 
the occurrence except Baijnath himself, 
the scene being a solitary bundh away 
from the busti, and the time after dark. 
There was also the evidence of the men 
who came to the mandap that Baijnath 
had named Harja as bis assailant. The 
learned Judge below says that the boy 
gave “aclear and consistent narration of 
the occurrence” and “impressed me in the 
witness- box”. 

On behalf of the defence, it was sug- 
gested that Gajkishore (P. W. No. 4) was 
the culprit and that Haria was away at the 
time in his father-in law's village of 
Gonra, ten or twelve miles away, and had 
been falsely implicated on account of 
enmity. Ths learned Judge found that 
this defence was not made out, and von- 
sidered that the jury had totally failed to 
appreciate and weigh the evidence, having 
regard to the fact that it was not sug- 
gested by the defence that some third per- 
son had committed the offence (the view 
expressed by them as assessors). 

We have before us only the written 
record of the evidence of Baijnath and the 
two opposed estimates of that evidence 
formed by the learned Judge and the jury. 
That record, as it stands, is far from con- 
vincing; the evidence does not read like 
the evidence of a boy of six, and the eross- 
examination suggests that he merely went 
on saying “yes” to the questions that were 
put to him in examination-in-chief. In a 
case of this kind where the guilt or inno- 
cence of the accused depended almost 
wholly upon the evidence of one small boy, 
the lower Court would, in our opinion, have 
done well to take that evidence down in 
the form of question and answer. On the 
record a3 it stands, it is difficult to sea any 
reason to prefer the opinion of the learned 
Judge below to that of the jury on a simple 
question of fact. 

We must also observe that several points 
arose in the case which do not appear to 
have received sufficient consideration below. 
Take, for instance, the injuries that the 
doctor found on Baijnath. The upper lid 
of the right eye was “detached for about a 
distance of half an inch” on account of a 
lacerated wound “beginning from the inner 
canthus” and the lower lid “split up into 
three pieces and all disorganised” itis not 
very easy on the face of it to reconcile this 
with the absence of any injury to the eye- 
ball in view of Baijnath’s allegation that 
these injuries were caused with the bntt- 
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end of an iron bound lathi. There were 
injuries on the upper and lower lids of the 
left eye and also on the lips and the right 
and left cheek, which cannot be explained 
by the other blows_ mentioned by Baijnath. 
Nor does the learned Judge appear to have 
adverted to such facts as thatthe accused 
belongs to the same village as Baijnath 
and is a young man aged about eighteen, 
and that the trinkets that Baijnath was 
wearing had been on his person for about 
two years, as Sital Bhagat tells us. The 
company that came to the mandap included 
Baijal, the chowkidar of Dumarai, besides 
Basu, the chowkidar of Baijnath’s village 
Jamua; and it is not easy to believe that 
they all resisted what would appear to be 
the natural impulse in those circumstances, 
the impulse of going and getting hold of 
the accused in Jamua, even though it is 
true that Sital and Basu went tothe dis- 
pensary and (asthe learned Judge points 
out) bad no authority to arrest the offender. 
The alibi set up by the accused was also 
by ‘no means a last moment defence. It 
was mentioned af once during the Police 
investigation and was enquired into by 
the Police of the neighbouring thana con- 
cerned, apparently in the absence of the 
accused, and found to be true. The learned 
Assistant Sessions Judge has criticised the 
evidence of the defence witnessess on lines 
which cannot fairly be applied to witnesses 
of their standing—Panchu chowkidar, a 
Dome, and Phulo Raut, a simple villager, 
The jury may well have asked themselves 
the question whether there was any reason 
made out why these witnesses should teil 
lies on behalf of a person of the standing 
of Haria Dhobi or his father-in-law. As 
for the prosecution witnesses, there was 
apparently not much scope for cross-exami- 
nation in the circumstances of this case, 
though we cannot help observing thatthe 
Committing Magistrate speaks of a witness 
(who was not examined in the Court of 
Session) stating : 

“that some mantras were whispered into the earg 
of the boy Baijnath to shake off the evil spirit, 
after which his father had noticed the ornaments 
missing and made enquiries from him, and that 
before the boy Baijnath gave out the name of 
accused Haria, he had spoken out something which 
he could not hear.” 

This apparently explains some of the 
meagre cross-examination in the case, and 
it is curious that the point was not further 
investigated below. On a consideration of 
the entire record, we are unable to accept 
the view of the learned Judge that the 
evidence of Baijnath ought to be acted 
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upon. It seems to us on the contrary that 
the evidence of Haria’s alibi is entitled to 
much more weight than the learned Judge 
gave to it. We are not prepared to hold 
that the jury took an unreasonable view 
of the evidence. The reference made by 
the learned Assistant Sessions Judge must, 
therefore, be discharged and the accused 
acquitted in accordance with the verdict of 
the jury in respect of the charge of robbery. 

The result of the trial with the aid of 
assessors On the charge under s. 325, Indian 
Penal Code, was that differing from all the 
assessors the Assistant Sessions Judge 
found Haria Dhobi guilty, and on the ground 
that the doctor was not asked whether the 
disfigurement of the right eye of the boy 
would be permanent, recorded a conviction 
under s.323 with a sentence of one year's 
rigorous imprisonment. It may be observed 
in passing that if the Public Prosecutor 
failed to put tothe doctor a question which 
the lower Court considered necessary, the 
Court should itself have put it. 

Having ascertained from the Sessions 
Judge of Bhagalpur that no appeal had 
been preferred to him by Haria against 
this conviction, and after coming tothe 
conclusion that the alibi set up by Haria 
was atleast as likely to be true as Baij- 
nath’s allegation that Haria was his assail- 
ant—an allegation which may even have 
been a pure mistake on account of the time 
and place of the offence—we issued a rule 
calling upon the District Magistrate to show 
cause why the conviction under s. 323 
should not be reversed and Haria acquitted. 
The learned Assistant Sessions Judge found 
authority for the trial of Haria on the 
charge under s. 325, Indian Penal Code, in 
Illus. (m) tos. 235, Criminal Procedure Code 
but his view that the hurt to the boy was 
caused not at the time of committing the 
robbery but subsequent to its commission, 
overlooks the facts that robbery by its de- 
finition includes hurt caused not only in 
order to the committing of the theft or in 
committing the theft, but also in carrying 
away the property obtained by the theft, 
and that tre hurt was caused to Baijnath 
during the effort of the offender to get away 
with the trinkets. The entire offence allege 
ed against Haria—robbery attended with 
grievous hurt—was essentially triable by 
jury, and the view of the jary that the 
accused was away in his father-in-law’s 
village and was not the offender ough 
really to dispose not only of the charge 
under s. 392, but also of that under 8. 325 
including the minor offence under s. 323) 
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Tf the éntire offence had (as it should have 
been placed before the jury, it would have 
been open to the jury to find the accused 
guilty under s.323 only, even though no 
charge had been framed under this section 
or under s. 325: cee In re A. Muthiyalu 
(1) and Emperor v. Changouda Pirgouda (2). 
In the erroneous view that the learned 
Judge took of the relation of the hurt to the 
robbery, it was doubtless open to the 
learned Judge to try Haria under s. 329 
with the aid of the jurors as assessors and 
to take his own view of the evidence. We 
have already said enough to show that the 
view of the learned Judge on the evidence 
cannot be upheld in the circumstances of 
this case. The rule against which no cause 
has been shown must, therefore, be made 
absolute, and the conviction of Haria under 
8. 323, together with the sentence of one 
year’s rigorous imprisonment must be set 
aside. 

“We desire to add a few words about a 
point that has occurred to us in this case. 
Ii Haria had appealed to the Court of 
Session against the conviction under s. 323, 
Indian Penal Code, and if the Sessions 
Judgehad accepted the alibi and allowed 
the appeal before this reference under s. 307, 
Oriminal Procedure Code, came up for 
hearing, the High Court would have been 
placed in the impossible position of being 
compelled either to take the same view of 
the alibi as the Sessions Judge, or if it took 
a different view in the reference under 
B. 307, to leave the acquittal by the Sessions 
Judge alone since it could not be interfered 
with in revision. Other anomalies that 
arise on the view that in a Sessions case 
tried partly by jury and partly with the 
aid of assessors, the reference to the High 
Court under s. 307 must be confined to that 
part only which was tried by jury, have 
been noticed from time to time and recently 
in Jogneswar Ghosh v. Emperor (8) and 
Cheru Sheikh v. Emperor (4). This view 
has been taken in this Court in Emperor v. 
Lachman Gangota (5) following Pachaimuthu 
v. Emperor (6) in which it was held that 


(1) 37 M 236; 17 Ind. Oas. 51; A IR1914 Mad. 
425; 13 Cr. LJ 730. 

(2) 45 B 619; 59 Ind. Cas. 195; A IR 1921 Bom 59; 
22 Cr L J 51; 22 Bom L R 1241. 

(3) 40 CW N1186; 166 Ind. Cas. 418; A I R 1986 
Cal 527; (1936) Cr. Oas. 137; 38 Cr L J 212; IL R 
41937) 1 Cal. 306; 65 C LJ 351; 9 R C 529. 

(4) 400 WN 1374. 

(5) 15 P L T 367; 154 Ind. Cas. 16; A IR 1934 Pat. 
424; (1934) Cr. Cas, 928; 36 Cr L J 469; TRP 441. 

(6) 55 M 715; 137 Ind. Cas. 810; A IR 1932 Mad. 
1512; (1932) Or. Cas. 430; 62M LJ 571; 35 L W 671; 

nd, Rul. (1932) Mad 466; 33 Or, L J 533. 
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an Assistant Sessions Judge should have 
disposed of certain charges which were 
triable with the aid of assessors instead 
of submitting the whole case (which in- 
cluded a charge triable by jury) under 
s. 307. The view that such a reference 
was incompetent was rested on Emperor vy. 
Kalidas (7) and Emperor Vv. Vyankatsingh 
(8), though they donot quite support the 
proposition that the High Court cannot en- 
tertain a reference under s. 307, until the 
Court of Session has disposed of the 
charges which were triable with the aid 
of assessors. Reasons for such a view were, 
however; given in Emperor v. Chanbasappa 
Baslingappa (9), where Barlee, J., pointed 
out, in a case which consisted of a charge 
under s. 307, Indian enal Code, triable 
with the aid’ of assessors and another 
charge under s. 326, triable by jury, that 
if the Sessions Judge had not disposed 
of the charge under s. 307, Indian Penal 
Code, before making the reference and if 
on the reference the High Oourt were to 
find “that there had been no attempt 
of murder, that is, if we were to believe 
the accused’s defence”, the Sessions Judge 
“would have to give judgment in direct 
opposition to this view or adopted against 
his own judgment”. The learned Judge 
pointed out that this difficulty could be 
avoided by taking the view that sub-s. (2) 
of s. 307, Criminal Procedure Code, refer 
only to offences triable by jury. It is 
obvious that such a solution would not 
have been possible if in the present case 
there had been an appeal to the Sessions 
Judge from the conviction under s. 323 
recorded by the Assistant Sessions Judge 
and if in dealing with the appeal the 
Sessions Judge had accepted the alibi of 
the accused. The words of sub-s. (2) of 
5. 307, are fairly general : 

“Whenever the Judge submits a case under thig 
section, he shall not record judgment of acquittal or 


of conviction on any of the charges on which such 
accused has been tried......... ‘i 


The sub-section does not speak of a part 
of a case tried by jury or of a trial by jury, 
though the section occurs in a part of the 
Chapter headed “Conclusion of Trial in 
Cases Tried by Jury", while s. 309 occurs 
in the Part “Conclusion of Trial in Cases 
Tried with Assessors’. Section 269 (3) 
provides for the trial of a part of a case by 
jury and of another part by the Court with 


(7) 8 Bom L R 599;4 Or LJ 199, 
8) 2 Bom LR 1097; 7Cr LJ 236, 
om > 1571; 185 Ind. Gas, 495: AI R 
1932 Bom 61; (1932) Or, Cas, 85;, 33 Or LJ 172 
Rul. (1932) Bom 111, dn, 
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the aid of the jurors. as assessors... But 
there is no special provision for the “con- 
clusion of trial” in cases so tried. In 
Emperor v. Lachman Gangota ‘5), refer- 
ence was made to the reason given in 
Emperor v. Hazari Lal (10), for requiring 
all, and not merely some of the charges 
tried by jury to be referred under s. 307 : 

“The High Court, if it is to exercise its functions 
properly ina reference, cannot approach the trans- 
action as 2 whole with its hands tied as to one or 
more aspect.” 
= Itis clear that for the same reason cases 
tried by Assistant Sessions Judges in which 
the part tried with the aid of assessors is 
appealable tothe Courts of Session should, 
if possible, be referred to the High Court 
in their entirety if an impossible position 
is to be avoided in dealing with references 
under s. 307. Whether headings F and H in 
Chap. XXIII of the Code regarding the 
“Conclusion of Trial” are altogether decisive 
in cases of this kind or whether the words of 
sub-s. 2 of s. 307 should have a wider con- 
struction placed on them than has so far 
been the case, May require consideration 
on an appropriate occasion. It may perhaps 
be usefully added that we have not been 
referred to any reported case in which the 
point was considered and that in Pachav- 
muthu v. Emperor (6), the possibility of 
the difficulty now pointed out was not 
averted to. 

D. Accused acquitted. 


(10)11 Pat 395; 137 Ind. Cas. 190; A I R 1932 Pat. 
156: (1932) Or. Cas. 273; 33 Or L J 505; 13 P L T 93; 
Ind. Rul, (1932) Pat 148. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 67 of 1936 
September 6, 1937 
- Nuzramat ULLAH AND ALLSOP, JJ. 
Lala SHYAM LAL—J UDGMENT-DEBTOR— 
APPELLANT 
VETSUS 
Lala RAM GOPAL-—DFEORER-HOLDER— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 115— 
Judgment-debtor applying under s. 5, U. P. Agricul- 
turists’ Relief Act (XXVII of 1934)—Subsequent 
application to execution Court for stay of sale in 
the meanwhile—A pplication dismissed without assign- 
ing reasons—Held, revision lies. 

In the majority of instances & mere order refus- 
ing to postpone thesale or any other order of post- 
ponement would not be a final decision of what may 
be described ag a case between the parties, Where, 
however, the judgment-debtor alter applying under 
s. 5,U. P. Agriculturists’ Relief Act, applics to the 
execution Court for stay of the sale in execution in 
the meanwhile, but such application is rejected 
without specifying any reasons, the Court by refus- 
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ing to stay the sale, does decide the substantial 
question-in issue. Such an order, therefore, can be 
interfered in revision, otherwise the result would 
be that the judgment-debjor would be deprived, of 
the redress under s. 9,” | 


F. O. A. from an order of the Sub-Judge, 
Pilibhit, dated November 19, 1935. 

Messrs. B. Malik and L. N. Gupta, for the 
Appellant. 


Mr. G. S. Pathak, for the Respondent. 


Judgment.—This purports to be an 
appeal against an order passed by the 
learned Subordinate Judge of Pilibhit. ‘lhe 
appellant was a judgment-debtor. He made 
an application under s. 5, Agriculturists’ - 
Relief Act of 1934, that the decree should ` 
be converted into an instalment decree. 
Thereafter he made an application to the 
Court executing the original decree that the 
sale in execution of that decree should be 
stayed. The Court executing the decree 
was also that of the Subordinate Judge of 
Pilibhit. The learned Judge passed this 
order, “No good ground. Rejected’. -A 
preliminary objection has been taken that 
there is no appeal provided against an order 
refusing to stay a sale in execution of a 
decree. It seems to us, however, although 
the contention of the respondent is good 
upon this point, that we should interfere 
in this matter in exercise of our jurisdiction ` 
by way of revision. The result of the order 
refusing to stay the sale was this that onée 
the sale had taken place and had been 
confirmed, the judgment-debtor would have 
had no redress under s. 5, Agriculturists’ 
Relief Act, because he would have lost his 
property and the original decree would have 
been satisfied. It has been argued that 
this is not a proper case for interference in 
revision, because the order of the Court 
below did not finally decide any case bet- 
ween the parties. 

We quite agree that in the majority of 
instances a mere order refusing to postpone 
the sale or any other order of postponement. 
would not be a final decision of what may 
be described as a case between the parties. 
We think, however, that this particular 
matter before us is an exception, because 
the Court by refusing to postpone the - sale 
did decide a substantial question in issue 
On an examination of the order passed anc 
considering the circumstances of the case 
we do not think that the Court could reall: 
have gone into the matter in issue or exer 
cised any real jurisdiction. No grounds ar 
given for refusing to pass an order whic 
in the circumstances, it seems to us, woul 
have been the ordinary order to pass. The 
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being so, we think that we should interfere. 
We: have decided in the exercise of our 
jurisdiction to direct that the sale shall not 
be confirmed until the Court has pagsed 
an order on the application under s. 5, 
Agriculturists’ Relief Act. If under that 
section the Oourt converts the original 
decree to a decree for instalments, the sale 
should not be confirmed. If on the other 
hand the Court holds that the judgment- 
debtor was not an agriculturist to whom 
the Act applies or for some other reason 
decides that no decree for instalments 

should be passed, then proceedings for the 
~ confirmation ‘of the sale may continue as 
they would have done if this order by us 
had not been passed. The parties will bear 
their own costs in this Court. 





D. Order accordingly. 
PATNA HIGH COURT 
Full Bench 


Civil Revision Petition No, 307 of 1937 
November il, 1937 
Courtney-Tserewt, O. J., 

JAMES AND Manowar LALL, JJ. 
SUKHOO SAO asp ANOTHER—PETITIONERS 
versus 
SITA RAM HAJJAM AND otagrs— 
Opposite: Party 
_Bengal Tenancy Act (VIII of 1885), s. 174— 
Within thirty days of sale, decree-holder and udg- 
ment-debtor certifying satisfaction of decree— epo- 


sit of five per cent. also made—Sale, if should be set 
aside. 


_After a sale and within thirty days of it, the 
decree-holder and the judgment-debtor certified to 
the’ Oourtthat the decree had been satisfied and 
fully paid and the ijaradars deposited five per cent. 
of the purchase money for payment to the auction- 
purchaser and asked that the sale be set aside; 

Held, that the provisions of s. 174, Bengal Ten- 
ancy Act, were fulfilled and that the sale should 
be setaside. Hanuman Singh v.Baij Nath Prasad 
Singh (1), overruled, Mohamad Zakiruddin v. 
Mohammad Naeem (2), approved, 

O. R. P. from an order of the Munsif, 
ae Court, Patna, dated February 259, 
Mr. S. Naemul Huq, for the Petitioners. 
Mr. B. C. Sinha, for the Opposite Party. 

Order.—This is an application in revi- 
sion against an order of the Munsif of Patna 
refusing to set aside a sale under s. 174, 
Bengal Tenancy Act. The application was 
originally heard by Muhammad Noor, J „ Sib- 
ting singly and he referred it toa Division 

Bench and it has ultimately come over to 
this Bench. The reason why the learned 
Judge referred it to the Division Bench 
was that a certain conflict of opinion 
appeared to exist between two points of 
view—the one represented by the judgment 
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of Rowland, J. in Hanuman Singh v. 
Baijnath Prasad Singh (1) and the other 
represented by a later decision of Manohar 
Lall, J.in Mohammad Zakiruddin v- Moham- 
mad Naeem (2). 

The facts are simply stated. After a 
sale and within thirty days of the sale, 
the decree-holder and the judgment-debtor 
certified to the Court that the decree had 
been satisfied and fully paid and the zjara- 
dars deposited five per cent. of the pur- 
chase money for payment to the auction- 
purchaser and asked that the sale be set 
aside. It was contended by the auction- 
purchaser that the provisions® of s. 174 
had not been fulfilled, and that it was 
necessary for the judgment-debtor, not- 
withstanding any satisfaction of the de- 
cree which may have taken place, to depo- 
sit the amount of the decretal debt in 
Court for the benefit of the decree-holder 
(whether or not the decree-holder could 
afterwards take it out or not) in addition 
to depositing the five per cont. of the pur- 
chase money. On the other hand, it was 
contended that there had been a substan- 
tial compliance of s. 174 and the question 
before the Court is as to whether in the 


- circumstances the section has been com- 


plied with. We have carefully read the 
two judgments in question in which numer- 
ous prior decisions have been dealt with 
and we desire merely to say that we are 
in full agreement with the Judgment of 
Manohar Lall, J. that in such circum- 
stances the section has been complied 
with and the Munsif should have set aside 
the sale. It is unnecessary to review the 
authorities because Manohar Lall, J. has 
already done so in his Judgment and we 
think correctly. In the result the applica- 
tion in revision will be allowed and the 
sale will be set aside and the auction- 
purchaser must pay the costs throughout; 
hearing fee three gold mohurs. 7 

It would appear that the petitioners 
who were ijaradars of a portion of the 
holding sold, also lodged an appeal before 
the District Judge. The District Judge felt 
himself bound by the authority of the judg- 
ment of Ross, J. in Raghunandan Pandey 
y. Garju Mandal (3) and dismissed the 
appeal for thatreason. He, however, also 
might properly have come to the conclusion 
that no appeal lay, and it is not argued 

(18 PLT 409; 172 Ind. Oas. 8 AIR 1937 
Pat, 537; 4 B R 129; 10R P 298, 

(2) 18 P n TUA 13; A IR 1937 
Pag) OP L T 795, 91 Ind. Cas. 217; AI R 1925 
Pat, 525; 4 Pat. 718. 
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before us that any appeal does lie in law 
from the order of the Munsif being the 
matter in revision only. In these cireum- 
stances all we need do is to set aside 
the judgment of the District Judge, but 
no further order in respect of costs is 
necessary beyond what we have just made. 
D. Application allowed. 
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PRIVY COUNCIL 
Appeal from the Supreme Court of Cyprus 
November 16, 1937 
Logp THANKERTON, Lorp WRIGHT 
AND SIR Guorge RANKIN. 
Tus OTTOMAN BANK or NICOSIA— 
APPELLANTS 
versus 

OHANES OHAKARIAN— RESPONDENT 

Contract—Currency—Currency how determined— 
Master and servant—Contract to pay certain pounds 
as salary, when currency isin gold—Gold currency 
ceasing toexist—Salary on gold basis, if can be 
claimed—Alteration of contract—Contract clear— 
True effect, if can be altered by course of conduct. 

The currency in any particular country must be 
determined by the law of that country and that law 
is naturally in terms limited to defining what is 
legal tender in that country. But when that is 
fixed by the local law, it determines what is the 
legal tender of that country for purposes of trans- 
actions 1R any other country so that a foreign 
Oourt will, when such questions come before it, 
give effect to the proper law of legal tender so deter- 
mined, [p. 792, col. LJ 

Contracts are expressed in terms of the unit of 
account, but the unit of account is only a denomina- 
tion connoting the appropriate currency. The unit 
of account must accordingly be applied to the appro- 
priate currency whichmay vary from time to time. 
The Auckland Corporation v. The Alliance Assurance 
Company (2), referred to. 

here by a contract of employment the employee's 
salary is fixed at certain pounds when the currency is 
in gold, he cannot claim his salary on the gold 
basis when the gold currency has ceased to exist 
and some other form of currency takes its. place. 
Adelaide Electric Supply Company v. Prudential 
Assurance Company (1) and Auckland Corporation 
v. Alliance Assurance Company (2), relied on, Otto- 
man Bank v. Etienne Chakarian (8), approved, 
Ottomnn Bank of Nicosia v. Dascalopoulos (7), dis- 
tinguished. [p. 788, col. 2,] 

If a contract is clear and unambiguous, its true 
effect cannot be changed merely by thecourse of 
conduct adopted by the parties in acting under it. 
Such conduct ifit isclear and unambiguous may 
in certain events raise the inference that the par- 
ties have agreed to modify their contract, but short 
of that such conduct cannot have the effect of 
changing the operation of an unambiguous agree- 
ment, though it might possibly, in special cases, 
support, along with other appropriate evidence, 2 
claim for ratification. [p. 78», col. 1.] 

Messrs. D, N. Pritt, K.C., Cyril Radcliffe, 
K. C., Colin Pearson and I. W. G. Barry, 
for the Appellants. 


Sir William Jowitt, K. C. and Mr. 
Kenelm Preedy, for the Respondent. 
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Lord Wright.—The ‘question in- thi 
appeal is the amount of pension to which 
the respondent is entitled on his retire- 
ment from the service of the appellants. 
His claim is that he is entitled to be 
paid his pension in Turkish gold pounds, 
by which is meant the current value of 
the bullion content of the Turkish gold 
coin (or its equivalent in the currency of 


v 


Cyprus) at the appropriate rates of èx- 


change. He succeeded in the Courts 
below. though there were eon- 
siderable differences of judicial’ opinion. 
In the first Court. which was the District 
Court, two Judges were in his favour 
while the third dissented. In the Supreme 
Court of Cyprus there was again a division 
of opinion, Strong, C. J. delivered a judg- 
ment in favour of the appellants, while 
Thomas, J. was of the opposite opinion. 
The Court being equally divided, the judg- 
ment of the lower Court stand. TE 


The appellants, now called the Ottoman 


Bank, previously called the Imperial 
Ottoman Bank, were established in 1863 
by a Turkish Imperial Firman. The head 
office is.at Istanbul where: its affairs are, 
and have been, administered by a Direc- 
tion-Generale subject to instructions given. 
by a committee which meets both in London 
and Paris. The appellants have a great 
These ‘were before the 
war mainly in various places in the 
Ottoman Empire. Many of these branches 
are nuw, since the war, in ‘countries which 
no longer form part of. that Empire. 
But it also had branches beforé the war 
in Greece, Cyprus, Syria and other countries. 
The respondent entered the service of 
the appellants in October, 1910, as a pro- 
bationer at Nazli in Turkey, and ` was 
placed on the permanent staff in October, 
1912. There was no written contract of 
employment, but he signad a declaration 
that he had taken knowledge of the regula- 
tions governing the pension and super- 
annuation fund adopted by the Direction- 
Generale and that he would adhere strictly: 
to those regulations as forming an integrah 
part of the conditions of his engagement. 
It is clear and is common ground thah 
the contract of employment was governec 
by Turkish law and that his salary (wha 
is described as his basic salary or hi 
traitement fixe) was in Turkish pounds 
He served in different parts of Turke: 
continuously (except for certain periods ix 
1916, 1917 and 1918 when he was absem 
on military service) until about Octobe 


.. 1922. He was then for reasons connecte 
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with the war.compelled to leave Smyrna 
and goto Athens. About the end of April, 
1923, he was transferred from Athens to 
Oyprus where he remained in the appel- 
lants’ service until 1931 when he retired 
.on the terms that he was entitled to a 
pension in accordance with the pension 
regulations at the rate of 48 percent. of 
the fixed salary received by him: on 
December 31, 1930. His basic salary as 
. expressed in Turkish money was Lita. 30 
& month and his pension was acccordingly 
Lta'1440 per month. The question in the 
„appeal is how that monthly pension is 
payable. As already stated the respond- 
ents contention is that he is entitled to 
be paid a fluctuating sum of money in 
currency sufficient to purchase the quantity 
of gold bullion which would have been 
represented by these Turkish pounds on 
a gold basis. 
„< The pension regulations provide for the 
right of the employees to a pension on 
retirement subject to various conditions 
not here material, and the appellants bind 
themselves to maintain a pension fund to 
. be fed from time to time by contributions 
from the employees of 4 per cent. of 
their fixed salary, together with half of 
any Increments they receive in any year 
and by monthly contributions from the 
. appellants of 6 per cent. of the salaries. 
_ In 1925, during the course of the respond- 
_-ent’s’ service, the 4 per cent. was increased 
to 5 per cent. and the appellants’ contribu- 
tlon was increased to 10 per cent. The 
articles of the regulations which are essenti- 
ally material in this case are the follow- 
ing:— 

‘Article 14 which provides that the 
amount of the pension is fixed on the 
basis of the salary which the employee 


received on December 31 of the 
year preceding that in which he is 
. retired. 
- Article 15.—The amount of the pension 
dae be calculated on the following 
- basis :— 


(1) For 10 years’ service 30 per cent. 
. of the annual fixed salary. 

(2) 2 per cent. for each of the sub- 
sequent years. 

Article 16. —In no case shall the amount 
of the pension exceed the three-quarters 
of the annual fixed salary. Nevertheless, 
neither can the pension be less than 
'Ltq'45 per annum for an employee, 
nor, than Ltq'25 per annum for a 
servant.” 

This last article shows ;that the basic 
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salary on which the pension is based is 
to be expressed in Ltgs. and this is 
corroborated by Art. 22 which deals with 
widows’ and orphans’ pensions, and which 
states that any such pension cannot be 
less than Ltq. 25 per annum or more than 
Ltq’'300 per annum. 

It isnot suggested that there are to be 
found anywhere any contractual conditions 
which could be described as “a gold 
clause.” The respondent’s claim is based 
on the fact that, before the war the 
currency authorised as legal tender by 
Turkish Government was ona gold basis 
and the monetary unit was the gold 
pound, and that at the date of the contract 
the salary was paid to the respondent and 
othér employees by means of that currency 
in gold coins, save as tofractional amounts. 
Assuming these facts the conclusion is 
sought to be deduced that after the war 
and after Turkey, like other countries, 
went off gold, still there was an original 
contractual obligation to pay in gold which 
existed throughout. In other words this 
contention amounts to introducing into the 
contract the effect ‘of a gold clause, a 
clause, the nature of which has been dis- 
cussed in several cases, though in fact 
no such clause is anywhere expressly to 
be found in the transactions between the 
parties. The respondent also sought to 
corroborate this conclusion by referring to 
the practice adopted by the Bank in pay- 
ing the salaries of its employees in Turkey, 
in Cyprus and in other countries after 
the currency changes which were conse- 
quent on the war had taken place. The 
respondent contended that what was done 
in that way showed an intention througa- 
out to pay the equivalent of gold coin. 
The appellants, on the contrary, relied on 
these same circumstances as showing that 
neither in fact or in intention was the 
respondent ever paid on the basis of the 
gold content of the Turkish pound, or on 
a gold parity. be 

Before examining in outline the nature 
of the different evidence, it will be neces- 
sary to advert briefly to the evidence of 
the Turkish currency law. As has already 
veen stated, before the war, the Turkish 
currency was on a gold basis and the 
gold £1 colns,were in circalation as legal 
tender. In January, 1915, tne export of 
gold was prohibited and a series of Acts 
were passed in Turkey providing for a 
paper currency which should have a come 
pulsory circulation as legal tender along- 
side of, and as equivalent to, gold, that 
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is tosay, the currency note for the Turkish 
£1 should be legal tender compulsorily along 
side of, and in place of, the Turkish monetary 
unit which, in a decree of 188!) had been 
specified tobe the gold £ of 100 piastres. 
These various enactments, each of which 
provided for the issue of a certain quantity 
of paper currency notes were expressed 
to be temporatily in operation and provid- 
ed fcr the redemption of these paper notes 
in gold after the war. That has never 
been done. In 1925 \the existing notes 
then in circulation ‘were replaced by a 
single issue of noles by the Government. 
At all material times since the commence- 
ment of the war, the paper notes have 
been legal tender and, although the gold 
& isstill legal tender, the paper currency 
has in accordance with Gresham’s Law 
driven out from circulation the gold 
currency, so that in practice gold has 
ceased to circulate as legal tender, The 
Turkish gold coins are now, for all practical 
purposes, only dealt with a commodity or 
bullion. This was very fully explained 
by the evidence of the experts of Turkish 
law and on the conditions of Turkish 
currency called by the appellants. The 
appellants also called a Turkish lawyer 
who stated in evidence that by Turkish 
law a contract made, say, in 1912, subject 
to Turkish law, to employ a man at 
Ltq.20 a month would not be construed 
by that law as a contract to pay him 20 
pieces of gold even though gold was the 
normal form of the then legal tender, 
but as a contract to pay him Ltq.20 in 
whatever might be legal tender in Turkey 
according to Turkish Jaw at the material 
time. There was, said this witness, nothing 
before the war in Turkish law to say that 
Ltg 4 salary was a contract meaning Ltq'4 
gold. This evidence of the eminent Turkish 
lawyer was not shaken or contradicted 
and no good ground can be adduced for 
not accepting it. Itisin fact in aceord- 
ance with the English Law on this point, 
which is now well-established, particularly 
by some recent decisions. In The Adelaide 
Electric Supply Company v. Prudential 
Assurance Company (1), a question arose 
as to the appropriate currency in whicha 
certain debt should be discharged. The 
question there was not identical in form 
with the question here to be decided, but 
the House of Lords laid down certain 
principles which are of general application 
and are to be applied to the questions in 


(1) (1934) AO 192; 103 LJ Ch. 85; 150 L T 281; 
39 Com. Oas. 119; 77 8J 913; 50T L R 147, 
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this case. In particular reference may be 
made to a statement by Lord Russell of 
Killowen at p. 146* where he expresses the 
difference between what is called a unit 
of account and the legal tender which 
corresponds to the unit of account. In 
the Adelaide case the question was what 
was the currency in which the debt was 
payable whether English or Australian, 
Lord Russell said :— 

“The question then is, how can the Company 
discharge that indebtedness? The answer can I 
think only be, in whatever currency is legal tender 
in the place in which the indebtedness is. dis- 
chargeable. It is not a question what amount 
of coins or other currency has the debtor contract- 
ed to pay. A debt is not incurred in terms of 
currency, but in terms of units of account.” 
The same view was expressed by this 
Board in a similar case— The Auckland 
Corporation v. The Alliance Assurance 
Company (2), where it is stated :— ; 

“Contracts are expressed in terms of the dnit of 
account, but the unit of account is only a denomina- 
tion connoting the appropriate currency.” 

‘The unit of account must accordingly be 
applied to the appropriate currency which 
may vary from time to time. In the 
Adelaide case Lord Wright in his speech, 
pa 160*, quoted as a correct statement 
of the law what was said by 
Mr. Justice Maugham in The Broken-Hll 
Proprietary Co. v. Latham (8). 

“A contract to pay so many pounds, whether a 
British or Australian contract, was not in 1920, and 
still less is now,a contract to pay in gold, but is 
prima facie a contract to pay money according to 
the currency where payment has to be made." 

These words are equally true of a case like 
the present where the question does not 
turn on a conflict between the currency of 
one country and another, the unit of ac- 
count being identical in both, but where 
there has been a change in the currency of 
the country concerned. That type of case 
was dealt with in In re Chestermans Trusts 
(4), wherea mortgage debt in German 
reichsmarks contracted while Germany was 
on gold, was held by Russell, J. and by the 
Court of Appeal to be dischargeable in dep- 
reciated German reichsmarks without refer- 
ence to what country was the place of 
payment. Lord Sterndale said at p. 4781, 
“if their [i. e. the mortgagees’] rights are 
to be denned by German Law it must be 
that law as it exists from time to time. 

(2) (1937) A O 587 at p. 605; 167 Ind. Cas. 337; A Jmm 
R 1937 PO 54; 9R PO 192; 45 LW 543 @Œ 0). 

(3) (1933) 1 Oh. 373 at p. 391; 102 L JCh. 163; 
148 L T 412; 77S J 29; 49 T L R137. 
sone (1923) 2 Ch. 466; 93L J Oh. 263; 130 L 1T 


*Pa ges of (1934) A, O.—| Hd] 
+Page of (1923) 2 Ch.—[#d.] 
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The effect of the respondents’ contention, if 
acceded to, would be to construe a contract 
which did not contain a gold clause exactly 
as if there were a gold clause expressed in 
it. The nature ofa gold clauseis now well 
established ; it has been fully discussed in 
the decision of the House of Lords in Feist 
v. Societe Intercommunale Belge d'Hlectri- 
cite (5), and more recently in the Hex v. 
International Trustee (6), where it is 
pointed out by the Court of Appeal that 
gold clausesin bonds and obligations are 
very common in international contracts in 
every part of the world and that the con- 
struction of such clauses has now been 
definitely settled. It would indeed be a 
paradoxical result if it were now to be held 
that the gold clause is unnecessary, be- 
cause it is to be implied in every contract 
which was made ata time when a country 
was on gold and when payments were nor- 
mally made on a gold basis. The gold clause 
was specifically designed to safeguard the 
rights of the ereditor against the risk of 
I currency being changed and depreciat- 
ed. 

‘So far this way of regarding the matter 
would appear to be conclusive against the 
respondents’ contention and to dispose of 
the appealin favour oftheappellants. It 
is, however, necessary to examine with 
some care the practice of the appellants in 
paying their employees, and in particular 
the course which they adopted in Turkey 
in paying the respondent and other em- 
ployees after the Turkish currency went 
off gold. Reliance is placed by the res- 
pondent on these facts as being,in a phrase 
which was used, exegetical of the contract 
and something like the principle of con- 
temporaneous exposition was invoked. It 
is obvious that if a contract is clear and 
unambiguous its true effect cannot be 
changed merely by the course of conduct 
adopted by the parties in acting under it. 
Such conduct ifit is clear and unambigu- 
ous may in certain events raise the infer- 
ence that the parties haveagreed to modi- 
fy their contract, but short of that such 
conduct cannot have the effect of changing 
the operation of an unambiguous agree- 
ment, though it might possibly in special 
cases support, along with other appropriate 
evidence, a claim for ratification. But the 
practice which is relied on hereis not con- 
temporaneous with the contract, and at 
the best is ambiguous, whereas the con- 

(5) (1934) A O 161; 103 L J Oh. 41; 150 L T 41; 39 


Com. Oas. 145;78S J64;50 TI, R143, 
(6) (1937) A O 500, 
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tract is clear. In addition the practice 
seems to be only consistent, when properly 
understood, with the construction of the 
contract with their Lordships have just 
enunciated. The change in the Turkish 
currency became effective early in 1915, 
but for some time did not appaar to affect 
the actual relations of the parties in re- 
gard to the payment ofsalary, while the 
respondent continued toserve in Turkey 
which was until 1923, subject to his military 
service and the short period which he 
spent at Athens. It will be convenient 
first to deal with what was done in Turkey 
in the payment of salaries to employees, 
including the respondent, in that country. 
Up to about May, 1916, the appellants, not- 
withstanding the change in the currency 
law, elected to pay the fixed salaries to 
their employees in Turkey in gold at its 
face value. From then, save for a few 
months in which half the salaries were 
paid in gold and the other half in cur- 
rency notes, until December, 1919, they 
paid the fixed salaries in currency notes 
at their face value, but they made certain 
additional payments for practical reasons. 
By the latter part of 1916 the currency 
hadseriously depreciated and the cost of 
living had enormously increased and it was 
accordingly necessary for the appellants to 
take some remedical measures to help their 
employees in Turkey, who, if paid-in the 
depreciated currency the amount of their 
fixed salary and nothing more would have 
been unable to live. The appellants were 
naturally anxious not to change the fixed 
salaries because they thought the unfortu- 
nate conditions would be temporary and they 
sought to meet the conditions by ‘paying 
in addition to the fixed salary certain addi- 
tional emoluments which were variously 
called allowances, indemnities or gratifica- 
tions : the fixed salary, however, was treat- 
ed as constant and the contributions to 
the pension fund continued to be based 
on the fixed salary. The amount of these 
additional allowances varied from time to 
time and varied between one class of em- 
ployee and another. They had no definite 
relation to the disproportion between gold 
and currency nor had they the effect of 
paying tothe employees sumsin currency 
equivalent to what has been called the 
gold value of the fixed salary. It is un- 
necessary here to detail the elaborate cal- 
culations which ay appellants adduced in 
order to prove this fact. 

At the Dep NDAN of 1920 it was sought 
by the appellants to put the whole position 
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on a more constant basis and the scheme 
was adopted, at first only for One year, that 
the employees in Turkey should be paid on 
the following basis—the basic salary in the 
Turkisk currency was multiplied by a co- 
efficient 110-100 and the product obtained, 
regarded as a notional sum in pounds sterl- 
ing, was reconverted into Turkish currency 
at the average of the rates of exchange 
which had prevailed in the market during the 
previous three months between the pound 
sterling and Turkish currency; the sum in 
Turkish currency arrived at by these two 
arithmetical operations was with,in most 
eases, allowances, the sum paid to the 
employee. Therate of exchange for the 
previous three months was, io the first 
instance, taken as Ltq.3.63 to the £ sterling. 
This was an averagerate and was further 
removed from accuracy by the time 
lag. That method was, after a few 
months, varied by substituting a cone 
ventional figure of 4.51 as a rate of 
exchange and after a while the system 
became established to multiply the fixed 
salary by a fixed co-efficient of 4.1 as 


representing, y This method was adopted 


with the same object of maintainin - 
tered the fixed salary but Perma 
payment in order to meet. the increased 
expense of living, andit was sought to 
establish that position ona constant basis 
so long as circumstances might require. 
It is impossible to treat sucha method 
as giving to the employees in factor in 
intention the equivalent of gold. There 
are many reasons apart from the obvious 
purpose of the scheme as already stated. 
Itis clear, in the first place, that at no 
period between 1920 and 1923 was sterling 
on a gold basis. Tor instance in 1920 when 
the scheme was first introduced in its 
original form, England was off the gold 
standard and sterling had depreciated in 
terms of gold toan extentof 20 per cent 
to 29 per cent. sterling did not again go 
on to gold until late in 1925. Further 
the rate which was adopted and which 
eventually became standardised at 45] 
piastres io the £ sterling, was much lower 
than the current market rates which rose 
above 600 and eventually to a figure more 
than 800. Oalculations have been adduced 
for the years 1921, 1922 and 1993 showing 
the disproportion between the actual 
salary payments made under this scheme 
as compared with what would have been 
the value in terms of fine gold of the 
fixed salary. Even if the additional] allow- 
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ances which were regularly made in 
addition to the payments on account of the 
fixed salary arrived at according to this 
system are taken into account, the total 
sums so paid to the employee are in 
general, less, and sometimes much less, 
than what would have been the value of the 
gold content of the Turkish pound of fixed 
salary. It is enough hereto state this con- 
clusion without further discussing the 
detailed evidence. 


The position so far is that no question of. 
a change of practice arose until some years: 
after the respondent's employment began, 
and because of the special conditions 
which supervened, and the practice which 
was adopted up to the time when the res- 
pondent went to Athens does not in fact 
support the view that he was being paid 
his salary according to its gold equivalent. 
During the few months in which he was 
in Athens he was paid in drachmas on a 
conventional rate of exchange. When he 
went to Cyprus it wason the termsof a 
letter from the general management dated 
March 31, 1923, in which he was instructed 
to proceed to serve in Cyprus at the same 
salary of Ltq.30 per month “which will be 
paid to you on the basis ofthe system 
customary in that island (gu? vous sera 
regle en base du regime usit2 dans cette ile.” . 
The respondent proceeded accordingly.. 
The “regime usite” thus referred to was a 
practice which had long been adopted by 
the appellants in paying their employees’ 
in Cyprus; the practice was analogous to., 
that which they had adopted in paying | 
employees in other countries, such as. 
Greece or Egypt in which there was a 
currency different from the Turkish. The. 
amount of the fixed salary was converted 
into Cyprus currency ata fixed cc-efficient 
110 to 100: that practice, which prevailed’ 
before the war, was continued by appell- 
ants after the war and notwithstanding 
the depreciation of the Turkish currency. 
lt had the effect of making upto some. 
extent the depreciation of the Turkish 
currency. It did not, however, put the 
payment of the Turkish salary when con- 
verted into Cyprus currency on a gold 
basis; in the first place sterling itself as 
has already been pointed out was not 
equivalent to gold; again the cenventional 
co-efficient 110 to 100 did not represent the 
true pre-war rate of exchange which varied 
between 109 and 1114, nor did it represent 
the true ratio between the two gold coins 
which was 110.69 to 100. 
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‘It is impossible, in their Lorpships' judg- 
ment, to treat this method of paying salary 
as showing that the original contract was 
a contract to pay in gold coins. The ratio 
110-100 had been adopted by the Bank for 
purposes of internal book-keeping and had 


been adopted even before the war in: 


paying its employees in Cyprus asa con- 
venient and sufficiently accurate method, 
and as such, was continued for the reason 
which have been stated, but not with any 
intention or effect of paying on a gold 
basis. The respondent’s contribution to 
the pension fund which in Turkey had 
been paid on the converted figure of the 
fixed salary when that system was adopted, 
was in Oyprus paid onthe actual salary 
payménts in Cyprus currency and was 
no more on a gold basis than the salary 
itself. The respondent further contended 
that. while he was in Oyprus, and in 
particular on the date of December 30, 1930, 
which was the date to be taken under the 
regulations for ascertaining his basic salary 
what he was receiving was the equivalent 
of gold because, he said in Oyprus, during 


the years he was there the Oypruas currency: 


notes which were equivalent to the sterling 
currency, were in fact interchangeable 
with gold. 
ly he did-actually get gold soverigns from 
the- Bank. Their Lordships find that there 
is no justification for this view the evidence 
is-quite clear that the sovereign in Cyprus 
asin England, was not used as currency. 
Therecords of the Bank show very few 
instances, negligible in amount of 
sovereigns being paid or received. Hence 
this point may- be disregarded.- The 
precise effect of the letter of instructions 
coupled with the respondent's action taken 
on that letter has not been precisely 
elucidated in argument. It is not contested 
by ‘the appellants that in respect of the 
Oyprus service they are bound to pay, 
and they are certainly willing to pay, the 
respondent in regard to his pension on the 
salary as based on the terms of that letter. 
It may be that there was in lawa new 
and revised arrangement fixing the salary 
payable to him while in Cyprus on that 
particular basis. That, however, would not 
give the respondent any right to claim that 
his salary was on a gold basis. His rights 
would be to receive the fixed salary in 
Turkish currency converted by the artificial 
system which was adopted. This is what 
the appellants concede, but it would not, 
on any view, carry with it a right to be 
paid such an’ amount of Cyprus currency 
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as would represent the gold value of 
Ltg. 14.40. Nor would any different result 
follow if the true view were that this arrange- 
ment was simply giving effect to the original 
bargain between the parties which, on this 
view; included the implied term that the 
regime usite was to apply if the respondent 
was ordered to go to Cyprus. It would seem 
that so far as salary was concerned, the 
regime usite only came into operation so 
long as the respondent was actually serving 
in Oyprus. It is not here necessary to 
determine what would happen as regards 
the pension if the respondent, while enjoy- 
ing the pension, ceased to reside in Oyprus. 
At present he appears to have a perma- 
nent position there. It may be that the 
true view is that his pension once having 
been ascertained in the way in which it has 
been ascertained, would remain unaltered 
even though he were to leave Cyprus. 

Their Lordships have not thought it 
necessary to refer specifically to the entries 
inthe salary book which seem to them to 
accord with the view of the position just 
stated. It is, however, necessary to refer 
to two further arguments which were put 
forward by Sir William Jowitt for the 
respondent. The first may be thus stated— 
Taking the salary at the material date on 
which the pension is to be based at Liq. 32 
and taking the conventional co-efficient of 
110 to 100 and hearing in mind that 
Cyprus was on gold parity at the material 
date, the true infereuce, itis contended, is 
that the Bank thereby designed to pay in 
Turkish gold because the ratio had no mean- 
ing as applied to Turkish paper, in fact, at 
that time, the exchange of Turkish paper as 
against sterling was 900 or more. This 
argument, in their Lordships’ judgment, 
entirely overlooks the whole history of the 
case and the method of evaluation accord- 
ing to which the actual payments were 
arrived at. In addition it was, in the strict 
sense, merely accidental thatthe English 
£ was on gold in December, 1930. In the 
course of 1931, as is well-known, the £ went 
off gold and the sterling £ depreciated so 
that the sovereign was worth more than 
30s. sterling. This again shows that the 
co-efficient of conversicn had no relation to 
old. 
ar further point put forward by Sir 
William Jowitt was based upon the con- 
struction of the Turkish statute which 
autborised the issue of currency notes and 
made them legal tender. These statutes 
were in terms limited to Turkish currency 
in Turkey. Sir William has contended that 
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outside Turkey, pre-war currency law ree 
mained in effect, so that the legal tender 
outside Turkey remained the Turkish gold 
pound. Their Lordships are unable to 
accept this contention. The currency in 
any particular country must be determined 
by the law of that country and that law is 
naturally in terms limited to defining what 
is legal tender in that country. But when 
that is fixed by the local law, it determines 
what is the legal tender of that country for 
purposes of transactions in any other 
country so that a foreign Court will, when 
such questions come before it, give effect to 
the proper law of legal tender so determined. 
There is no foundation in their Lordships’ 
judgment for the argument that Turkish 
paper is only legal tender as equivalent 
to gold sub modo, that is, within the terri- 
torial limits of Turkish jurisdiction. 

For these reasons their Lordships are 
of opinion that the appeal should be 
allowed. 

It is, however, necessary to refer to two 
recent judgments of this Board which 
appear to conflict with each other and one 
of which is in the result in conflict with the 
present decision. It will be convenient first 
to deal with the latter of these two cases, 
The Ottoman Bank of Nicosia v. Das- 
calopoulos (7). The Bank’s employee, the 
plaintiff in that case, was serving in Cyprus 
when he became entitled to his pension in 
the latter part of 1932. It was held by 
this Board that he was entitled to succeed 
on his claim that the pension was payable 
in Turkish gold £ translated into Cyprus 
currency at the exchange rate of the day. 
The basisof their Lordships’ decision was 
that the reference in the pension regula- 
tions tothe Ltg. was a reference to Turkish 
gold £on the ground, it seems, that the 
only Turkish gold £in circulation wasa 
gold coin of a special gold content. If this 
view of the true construction of the regula- 
tions could be regarded as a mere question 
of law, their Lordships might hesitate 
before differing from a previous decision 
of the Board, though in this particular 
case it has to be observed that the Board in 
that decision were, in truth, themselves 
differing from an earlier decision of the 
Board as will be explained later. But the 
construction of the pension regulations 
depends on Turkish Law which in the 
Cyprus Court is a question of fact and the 
Board in Dascalopoulos’s case (7) had no 


(7) (1934) A U 854; AI R 1935 PO 39; 155 Ind. 
Cas, 108; 103 L J P O 73; 151 L T 151; 7 RPO 160: 40 
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evidence before them on Turkish law. 
They did not have the evidence which the 
Courts had before them in this case and 
which their Lordships now have before 
them, that according to Turkish law the 
pension regulatiens did not constitute a 
contract to pay in gold. This vital circum- 
stance is enough to entitle and indeed 
compel their Lordships now to consider 
the case before them independently of the 
Dascalopoulos decision. There are several 
other matters which also impose this duty 
upon the Board, for instance, the evidence 
ag tothe Turkish currency law which has 
been given inthe present case was not given 
in the previous case; the faet which the 
Board accepted as established before them, - 
namely, that in Cyprus in 1930 the 
Cyprus £ note and the sovereign were 
in practice interchangeable was negatived 
by the evidence in the present case. There 
are also various other matters of fact and 
evidence not here necessary to enumerate 
in detail, which compel this Board to exa- 
mine the question of construction afresh 
in the light of the circumstances proved 
before them and material to be considered 
in deciding what is the true construction 
of the contract and also in understanding 
the practice adopted under the eantract, 
These matters were not before the Board 
in the Dascalopoulos’s case (7). It is thus 
not possible for the Board to hold, as was 
done in the Dascalopoulos’s case (7), that the 
equivalent in Oyprus currency as obtained 
by the formula of the regime usite was or 
was intended to be a real equivalent of 
gold or that it was merely exegetical of 
a basic contract which was a gold cons 
tract. 

It is necessary to consider one other.case 
which recently came before this Board—The 
Ottoman Bank v. Etienne Chakarian (1). In 
that case Chakarian, who had been an em- 
ployee of the defendant Bank, sued in the. 
Oyprus Court claiming that he was entitled 
to damages for wrongful dismissal from 
the Bank’s service. At the date of his.dis- 
missal he had been serving in Turkey. It 
was held by the Courts below and by this 
Board ihat his claim was justified and 
that he was entitled to damages. The 
question arose as to the correct amount 
of damages to be awarded to him on the 
footing that he was serving in Turkey ah 
the material date. His salary had been 
paid according to the system in vogue in 

(8) (1930) A O 277; AIR1930 PO 110; 124 Ind. 
Oas. 881; 99 L J P O 97; 142 L T 465; Ind, Ral. (1930) 
P 6.257; 31 LW 707; 59MLJ 3386 (PO, - 
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Turkey, the nature of which has been ex- 
plained above. The effect of that system 
was to give a monthly salary expressed 
in terms of Turkish currency arrived at by 
converting into Turkish currency the sterl- 
ing figure into which the basic salary had 
been converted by the conventional co-effi- 
cient, presumably with due regard also to 
any extra allowances. The Board agreed 
with the majority of the Judges of the 
Supreme Court that this was the basis on 
which the pension to which Chakarian 
would have been entitled was to be calculat- 
ed. There was no suggestion that the 
figures were to be taken as on a gold 
basis. The only point at issue was whe- 
ther the rate. of conversion of the figure 
of Turkish currency for the purpose of 
a decree in sterling was the rate current 
at the time of dismissal or that current 
at the date of the decree. The rate for 
the former date which was accepted as 
a true date was taken by agreement 
at 720 piastres to the pound. If this 
method was correct, as the Courts held 
that it was, it is evident that the matter 
was not dealt with as on the footing ofa 
parity with gold. In the Dascalopoulos's case, 
(7) the Board did not, as their Lordships 
think, appreciate the effect of that decision 
which the Board regarded as showing that 
the salary was assumed to be, even in 
Turkey, a salary in Turkish gold pounds, 
Their Lordships now have had the advan- 
tage of the elaborate evidence on the 
Turkish currency law and are unable io 
accept that view. They agree with the 
decision of 1930 which is consistent with 
the decision they now arrive at in the 
present case, and is not consistent with 
the decision in the Dascalopoulos’s case (7). 

In coming to the conclusion that the 
appeal should be allowed the Board have 
had to consider what order should be made 
in their judgment on the questicn of costs. 
If the respondent were ordered to pay 
the costs as would be done in the ordinary 
course, it would amount in effect to depriv- 
ing him of his pension for the future and 
indeed, in all probability, to impose a much 
more serious liability. The appellants, 
however, through Mr. Pritt, have shown 
that they have appreciated what hardship 
to the respondent would be thus involved 
and have stated that they are willing to 
leave the question of costs to the untram- 
melled discretion of this Board. Their 
Lordships feel that this case should be 
treated as one of very exceptional character 
particularly because of the great conflict 
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of judicial opinion, and of the importance 
of having a decision which may govern jr 
future many other cases under the pensicu 
regulations. As the appellants have very 
fairly and generously left the matter to 
them, they fee) justified in taking the view 
that no order should be made as to costs 
either here or below. 

Their Lordships will, therefere, humbly 
advise His Majesty that this appeal should 
be allowed, the judgments of both Courts 
in Cyprus set aside and the action dis- 
missed, 

D. Appeal allowed, 

Solicitors for the Appellant:—Messrs. 
Bischoff, Coxe & Co. 

Solicitors for the 
Gisborne & Co. 


Respondent:— Messrs. 





ALLAHABAD HIGH COURT. 
Criminal Reference No. 343 of 1937 
July 31, 1937 


YORKE, J. 
HARIHAR AND OTARRS—AGOUSEp 
VETSUS 
EM PEROR--—RESPONDENT 


Public Gambling Act (III of 1867, s. 13—Money 
found on person-of accused—Whether instrument of 
gambling —If can be confiscated. 

By no stretch of imagination can money found 
on the person of the accused be regarded as among 
the instruments of gambling under s. 13, Public 
Gambling Act, and cannot, therefore, be confiscated. 

Or. Ref. by the Additional] Sessions Judge 
Benares at Jaunpur, dated May 1, 1937. 

The Assistant Government Advceate, for 
the Crown. 


Order.—This is a reference by the 
Additional Sessions Judge of Benares at 
Jaunpur recommending that the order 
passed by a Magistrate in a case under 
the Gambling Act that the money found 
on the persons of the six accused who have 
been fined shall be at the disposal of the 
Government be set aside. The learned 
Judge remarks that this part of the Magis- 
trate’s order is clearly in the teeth of the 
provisions of s. 13, U. P. Gambling Act, 
for by no stretch of imagination can money 
be regarded as among the instruments ọf 
gambling. The learned Sessions Judge has 
referred to a ruling of this Court and 
I think there are other rulings on the 
point. 

I accept the reference and direct that 
that part of the Magistrate's order which 
directs the confiscation of the money 
found on the persons of the accused, be set 
aside. 

D. Reference accepted. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1077 of 1936 
April 23, 1937 
S. K. Grose AND R.C. Mirrar, JJ. 
JITENDRA NATH GHOSE—P.Laintire— 
PETITIONER 
' VETSUS 

HIRENMOY KUMAR SAHA AND OTAERS 

—OPPOSITE PARTIES 

: Court Fees Act (VII of 1870 as amended by 
Bengal Act VII of 1935), ss. 7 Gv), 8-A to8-F, 17 
—Suit for declaration with alternative reliefs— 
Court, if can revise valuation—Suits Valuation Act 
(VII of 1887), s. 9. 

By reason of the Court Fees Amendment Act (Bengal 
Act VIL of 1935), s. 7, para. (iv), is made subject to 
the provisions of s. 8-C which provides for an en- 
quiry as to valuation of suits and further there is 
s. 17, sub-s. (2), of the amending Act, which pro- 
vides “ where more reliefs than one based on the 
same cause of action are sought either jointly orin 
the alternative the fee shall be paid according to 
the value of the relief in respect of which the largest 
feais payable.’ The Court has now power to revise the 
valuation not only in respect ofthe market-value or 
annual net profits as under the old ss. 9 and 10 but 
in all cases including those under s.-7, para. (iv), 
although in some cases in which not more ‘than one 
relief is sought, its practical application may be 
difficult, where no objective standard of valuation 
is forthcoming owing to the absence of rules fram- 
ed under s. 9 of the Suits Valuation Act. Sailendra 
Nath Kundu v. Surendra Nath Sarkar (1), Ganaa 
Det v. Sukhdeo Prasad (2), Tula Ram v. Dwarka 
Das (3) and Radha Kanta Saha v. Debendra Narain 
Saha (4), distinguished, In the matter of the Court 
Fees Act and Kalipada Mukharjee (8), explained, 
Bibi Umatul Batul v. Nanji Koer (5) and Narayan- 
ganj Central Co-operative Sale and Supply Society, 
Lid. v. Moulvi Mafiz-ud-din Ahmad (7), referred to. 
. O. Rule against an order of the Court 
of the Subordinate Judge of Nadia (Krish- 
nagar), Order, dated July 20, 1936. 
` Mr. Surajit Chandra Lahiri, for the Peti- 
tioner. _ | 
“Dr. S. C. Basak and Mr. Rama Prosad 
Mukhopadhya, for the Secretary of State 


for India in Council. | 


‘My. Sourindra Narain Ghose, for the Op- 


posite Party. 


S., K. Ghose, J.—This Rule raises a ques- 


tion of valuation for the purposes of assess- 
ment of court-fees and it has arisen under 


the following circumstances. The plaintiff-. 


petitioner instituted a suibin the Court of 
the Subordinate Judge of Nadia against 
the defendants opposite parties alleging 
inter alia that he is entitled to a contin- 
gentinterest under the will of one Parasu- 
ram Mustafi. .He died in 1879 leaving two 
widows, Soudamivi and Shivani; both of 
whom have since died. Soudamini left a 
daughtar Kshirodmohini who died in 1908. 
Kshirodmohini left two sons of whom plaint- 
iff is the sole survivor. It is alleged in 
the plaint that one Hari Pada Saha de- 
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ceased who twas husband of defendant 
No. 2 and father of defendant No. 1 was a 
monthly tenant-at-will of the disputed 
house and garden of the late Parasuram 
Mustaf. It is alleged that he caused a 
fictitious deed of sale to be executed by 
Kshirodmohini and her sons, that is the 
petitioner and his deceased brother on 
Falgoon 23,1298, B. S. and another sale- 
deed to be executed by Shivanion Sraban 
13, 1300, B. S. it may be added here that’ 
according tothe will Soudamini- was to 
have 10 as. share and Shivani the remain- 
ing ê ags. share in the properties of the 
testator. On those material allegations the 
plaintif brought the suit asking for re- 
liefs which are specified in 12 prayers. Of 
these only the following are m terial for 
the present petition. He asked that the 
contingent interest of himself, the plaintiff, 
under the will might be declared and that 
it might be declared that the dccument exe- 
cuted by Kshirodmohini and ‘Soudamini 
and any other document on the strength of 
which the defendants claim possession are 
fraudulent, collusive and inoperative. He 
further asked that khas possession might’ 
be decreed upon a declaration that the- 
plaintiff's right had accrued after the'death: 
of Shivani that he might be entitled ‘to 
recover mesne profits, that a permanent in-’ 
junction might be granted against the de- 
fendant restraining them from alienating 
the disputed properties and committing 
other acts of malfeasance, and lastly that 
if the Court held that the tenancy-at- will: 
created in favour of the late Hari Pada Saha 
by Shivani had not been determined and 
consequently the plaintiff was not entitled 
to recover khas possession, it might be dec- 
lared that the plaintiff was entitled to 
realise from the defendants monthly rent 
payable by them. Upon this plaint the 
plaintiff petitioner paid ad valorem courte - 
fees upon Rs. 2,500 on the following basis, 
(a) Rupees 2,400 being the value of pros - 
perties as stated in the kobalas in favour of 
Hari Pada Saha. i 
(b) Rupees 50 value of the injunction. 
(e) Rupees 50 value of the mesne profits. - 
To this an objection was raised in the 
lower Court that the valuation was notcor- - 
rect. The plaintiff claimed to be allowed : 
to put his valuation under s. 7, para. (iv), 
cl. (e) of the Gourt Fees Act on the ground : 
that the suit was a declaratory one with’ 
prayers for consequential reliefs. It was- 
contended for the other side in the lower- 
Court that this description of the suit was - 
not correct, that the suit was not merely: 


1937 


a:declaratory one but that it was a suit 
for declaration of plaintiff's title and for 
recovery of possession as also for recovery 
of mesne profits and for injunction. The 
learned Judge has given effect to this 
objection, holding that the plaintiff claims 
title as reversionary heirs and claims re- 
covery of possession and mesne profits, 
the declaration in respect ofthe kobalas 
being merely ancillary. So he has decided 
that the suit comes under s. 7 (w) of the 
Court Fees Act and the. valuation must be 
in accordance with the market value of 
the properties. This he has held to be 
Rs. 7,250. Against that decision the pre- 
sent rule has been obtained. 

The contention which was made in the 
lower Court is repeated here, namely, that 
the plaintiff is entitled to fix the .valuation 
as unders.7, para (tv) (c) and not under 
para. (v). So far as this contention is 
concerned, it depends upon whether the 
suitis merely a declaratory one, the other 
reliefs asked for being in the nature of 
consequential reliefs. Now with regard to 
the two kobalas it is suggested that the 
test is whether it is necessary that the dec- 
laration asked for should be made in order 
that plaintiffs might be allowed to have 
the other. reliefs. With regard to one of 
the kobalas which relates to the 6 annas 
share of the properties it is pointed out that 
the plaintiff was not a party and, therefore, 
if is necessary that that kobala should be 
declared void as against him. But with 
regard tothe other kobala which relates 
to the 10 as. share of the properties, itis 
pointed out that the plaintiff is a party 
along with his deceased brother and 
mother. Itis alleged in the plaint that the 
plaintif was a minor at the time, that he 
was not entitled to sell, his title not having 
arisen at the time of the kobala, and that 
the document was executed under undue 
Influence. In so far as the allega- 
tion as to minority is concerned, is 
contended by Dr. Basak that on that 
ground it is not necessary that this kubala 
also should be declared void as against 
the petitioner. We do not think, however, 
that this contention can be _ accepted 
having regard to the fact that the plain- 
tiff is a party to the document. Therefore, 
the view must be accepted that it is 
necessary that the declaration as asked 
for with regard to this kobala should be 
made before the plaintiff can be entitled 
to have the other reliefs. That being the 
position it cannot be said that the suit is 
not one for declaration. 
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But Dr. Basak for the opposite party 
contends that in any view of the matter 
the decision of the Court below must be 
accepted having regard to the provisions 
of the Court Fees Amendment Act (Bengal 
Act VIL of 1935). The learned Advocate 
for the petitioner in this Court has objected 
that this Act should not be relied on ag 
it was not referred to in the lower Court. 
The Act, however, was published in the 
Calcutta Gazette on May 16, 1935, and the 
suit was instituted on some date subse- 
quent to that. Therefore, in any case the 
Act is applicable and the opposite party 
is entitled to rely cn its provisions. It js 
pointed out, in the first place, that by 
reason of the amending Act, s. 7, para. (iv) 
is made subject to the provisions of 
s.8-C which provides fer an enquiry asg 
to valuation of suits and further there is 
s. 17, sub-s. (2) of the amending Act, which 
provides 

“Where more reliefs than one based on the same 
cause of action are sought either jointly orin the 
alternative the fee shall be paid according to the 
value of the relief in respect of which the largest 
fes is payable”. 

For the petitioner reliance is placed 
on the cases of Sailendra Nath Kundu v. 
Surendra Nath Sarkar (1), Ganga Dei v., 
Sukhdeo Prasad (2}, Tula Ram v. Dwarka 
Das (3), and Radha Kanta Saha v. Debendra 
Narain Saha (4). In all these cases the 
question as to valuation depended on whe- 
ther it should be made under para. (iv) or 
para. (vj ofs.7. In the case cf Bibi Umatul 
Batul v. Nanji Koer (5), it was held that 
although it is for the plaintiff to state the 
amount on which he valued the reliefg, it 
is open to the Gourt, if the question is 
raised as to the true valuation, to deter- 
mine such a question. In the case of 
In the matter of the Court Fees Act and 
Kalipada Makharjee (6),I do not under- 
stand that Rankin, C. J. really dissented 
from that proposition. What he pointed 
out was that in spite of the Court’s power, 
it was not always practicable for the Court 
to revise the valuation in a case where 
there was no “real objective basis of valua- 
tion", as would be afforded by rules if 
framed under the Suits Valuation Act, 


(1) 39 OW N 248; 156Ind. Oas. 431; 600 L J 
469; A IR 1935 Oal. 279; 62 O 417;7R 0712, 

(2) 47 A 78; 84 Ind. Oas, 624; A I R 1924 All, 612: 
29 ALJ 945; LR 5 A 618 Civ. : 

(3) 50 A 610; 115 Ind. Oas. 655; 26 AL J 316; A I 
R row N 566; 70 Ind, O 01 

4 ; nd, Cas. 101; 49 0 880- 
R $922 Cal. 508; 38 Ò L J 74, OAT 

(5) 110 W N 705. 

(6) 340 W N 870; 131 Ind. Oas. 587; AIR 


; 19: 
ose 686; 58 O 281; Ind. Rul. (1931) Oal. 475, a 
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Both these principles were affirmed in the 
case of the Narayanganj Central Co- 
Operative Sale and Supply Society, Ltd. v. 
Moulvi Mafiz-ud-din Ahmad (7), where it 
is held that the Courts have the power 
to revise the plaintiff's valuation in suits 
falling under para. (iv) by virtue of O. VII, 
T.11 of the Code of Civil Procedure, but 
in the absence of rules framed under 
s. 9 of the Suits Valuation Act, the Court 
would have no standard whereon to fix 
the value. The law as it stands, the 
Bengal Amending Act is summed up in 
the judgment of Mukherjée, J. He pointed 
out that the Courts power in the case of 
under-valuation is laid “down in O. XVII, 
r. 11 which is procedural while nothing 
as to such correction is stated in the 
taxing Act itself, namely the Court Fees 
Act (Act VIL of 1870) and so he had to 
read the two enactments together. This 
omission in thetaxing Act is now supplied 
by the Bengal Amending Act, ss. 8-A 
to 8&-F which provide for an enquiry as 
to valuation of suits and a certain pro- 
cedure. Mukerji, J- points out that 

“in ease of suits falling within sub-s. (iv) of s. 7, 
there must be, having regard to their very nature, 
acerbain amount of option in the plaintiff, because 
the value of the relief he claims therein would 
depend not on its intrinsic value but on its value 
so far as he is concerned, I also agree that in 
many such suits no real objective standard would 
be possible or even if possible, would be altogether 
satisfactory”. 
In In the matter of the Court Fees Act 
and Kalipada Mukharjee (6), the plaintiff 
asked for a declaration and also for a 
consequential relief but instead of valuing 
the suit for a single sum at his own 
option he valued it in parts. It 
was held that the value was not in 
accordance with the law and so it should 
be corrected by adopting the procedure 
under O. VII, r. 11 of the Code of Civil 
Procedure. Now in the present case the 
plaintiff himself hss asked for more than 
one relief based on the same cause of 
action and has valued them separately. 
The result of this is to bring into play 
the provisions of sub-s. (2) of 8. 17 and so 
the direction should be that the fee shall 
be paid according to the value of: the 
relief in respect of which the largest fee 
is payable. The conclusion, therefore, is 
that the valuation must be on the basis 
of the value of the properties in respect 
of which possession is asked for. This 
value the plaintiff has himself put at 
Rs. 2,400 being the value as stated in the 

(7) 38 O W N 589; 149 Ind. Cas. 3; A I R 1934 Cal. 
448; 6 RO 583; 59 O L J'233;.61 0.796 (F B} 
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kobalas in favour of Hari Pada Saha. This- 
is a matter which the Court is entitled to 
enquire into and it cannot be said, 
so far as this item is concerned; that 
injury to the plaintif is not known or 
that there is no objective basis of valua- 


tion. The plaintiff himself fixed the value 


on the basis of the kobalas which at once 
raises the question of market  galus. 
Once the matter comes to that, theu whe- 
ther it lies under para. (tv) or under 
para. (v) of s. 7, the Court is entitled to 
hold an enquiry. It may be observed that 
under the new ss. 8-A to 8-F, the Court's 
powers are much wider and more -specife 
than those under ss.9 and 10 which are 
repealed by the amending Act. Under 
s5. 9 and 10 the Court has power to revise 
the valuation only in respect of the market . 
value or the annual net profits. Bub under 
s. &B the Court is not only empowered 
but enjoined, “in every case before pro- 
ceeding to deliver judgment to record a 
finding whether a sufficient court-fee has 
been paid”. Under s. 8C the Court is 
empowered to hold an enquiry as to 
valuation and, included in the Court's 
powers to follow a special procedure which 
is laid down, is the power to call for 
evidence, s. 8-H. It seems to me that the 
effect of those provisions is, to some extent, 
to remove the disadvantage under which 
the Court laboured by reason of the non- 
existence of rules framed under the Suits 
Valuation Act, though it may be that 
the advance is little where there is no 
objective standard of valuation forthcoming. 
But in the present case that objection 
does not hold and there is no point in 
saying that the lower Court never thought 
of these new provisions of the amending 
Act, for the Court did hold any enquiry 
and it was undoubtedly within its powers 
in fixing the value at Rs. 7,250. The 
decision, therefore, doe not call for in- 
terference. 

The Rule must, therefore, stand dis- 
charged. We make no order as to 
costs. | 

The deficit court-fees as directed by the 
Court below must be paid within one 
month from the date of the arrival of the 
record in that Court. 

R. C. Mitter, J.—I agree. 

D. Rule discharged. 


1937 


l MADRAS HIGH COURT 
Civil Revision Petition No. 1633 of 1935 
January 28, 1937 
BRASLRY, C.J. 
SRINIVASULU NAIDU —PeTITIONER 
VETSUS l 
SUNDARESA TYER—Opposits PARTY. 
Provincial Insolvency Act (V of 1920), s.44 (1) (b) 
—Fraud — Insolvent executing pro-note after filing 
petition for adjudication~—This fact not disclosed— 
Subsequent discharye —Debt on pro-note, held incurred 
fraudulently and insolvent not released from liability. 
Thefact that a person conceals an important 
circumstance but for which concealment another per- 
son would not have acted as he did and does so with 

the intention of causing him so to actis equally a 
fraud, It constitutes the offence of cheating as much 
as an actual untrue representation would. 

_ Where an insolvent executes a promissory note after 
having filed a petition for adjudication, without dis- 
closing that he had done so, his act is not only 
dishonest but also amounts to fraud within the 
meaning of s. 44 (1) (b), Provincial Insolvency Act, 
and the insolvent is not by reason of his subsequent 
discharge in insolvency, discharged from his liability 
to pay the debt on the promissory note. 

O. R. P. from the decree of the District 
Munsif, Tanjore, in 8. O. S. No. 347 of 1935. 
Mr. T. R. Srinivasan, for the Petitioner. 
Mr. T. R. Venkataraman, for the Opposite 

Party. 


Order.—The petitioner filed a suit against 
the respondent on a promissory note. That 
. Buit was dismissed by the lower Court. 
- Certain facts must be stated. The suit 


debt was incurred on December 9, 1931. - 


Before that, on October 11, 1931, the res- 
pondent had filed his own petition to be 
adjudicated as an insolvent and he pro- 
secuted that petition and on November 21, 
1932, was adjudicated. He was given one 
year's time to apply for discharge and 
at the end of that time applied for dis- 
charge and an order of discharge was 
granted conditional on payment by him 
of one anna inthe rupee. This condition 
he satisfied. Thereafter, the petitioner 
filed this suit against him. In his written 
statement the defendant stated that the 
plaint was false and vexatious and had 
not been properly presented and that the 
plaintiff had fraudulently, with knowledge 
of the insolvency, presented the plaint 
with a deficient stamp and was proposing 
terms to which the debtor did not consent. 
He then pleaded his insolvency and that 
he had obtained an order of discharge on 
June 30, 1934, and had also complied with 
the condition imposed in that order, 
and that as the debt was one provable 
in the insolvency he had bcen released 
in respect of his liability to it by reason 
of his discharge. The question here is 
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whether the suit debt was incurred by 
means of fraud. If it was, then by reason 
of s. 44 (1) (b) of the Act, the order of 
discharge did not release the insolvent 
from liability in respect of it. The peti- 
tioner's case was thation the date of the 
promissory note when he advanced the 
money to the defendant, the defendant 
concealed from him the fact that he had 
presented an insolvency petition praying 
for his own adjudication ; and whether it 
was definitely pleaded or not, it is per- 
fectly clear that no reasonable man—and 
1 assume the plaintiff to be such—would 
have advanced the loan, had he been 
aware of the presentation previously of 
the insolvency petition; and the lower 
Court's judgment proceeds upon the basis 
that the plaintiff didnot know anything 
of the insolvency proceedings. 

The question here is whether this was 
a debt which was incurred by fraud. It 
seems to me to be quite clear that there 
was a fraud for the reason that the plain- 
tiff parted with his money not having 
been told of a very material circumstance. 
The question is whether the concealment 
of that material fact by the defendant 
was with an intention of so defrauding 
the plaintiff. It is impossible to look into 
the mind of any one and gather from it 
what his intention was. That has to be 
found from his own conduct at the time 
and before and after. In the present case, 
at the risk of repeating myself, I remark 
that the petition for adjudication was the 
debtor's own petition. Although the peti- 
tion is not before me, I must take it that 
the requirements laid down in s. 13 of 
the Act as regards the form of such peti- 
tions were complied with and the first 
particular to be set out in the insolvency 
petiiicn is of importance. Section 13 (1) 
Bays : 

Savery insolvency petition presented by a debtor 
shall contain the following particulars, namely ; 


(a) a statement that the debtor is unable to pay 
his debts; ....” 


I take it that the petition contained 
that statement and that if ib had not, it 
would have been returned to the respon- 
dent in order that the necessary particu- 
lars shcuid be set out; and in fact it 
has not been argued here by the respon- 
dent that that allegation was cmitted 
from the petition. Therefore, less than 
two months before this loan was got by 
the defendant from the plaintiff, he had 
stated that he was unable to pay his 
debts. The fact that he had presented a 
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petition was concealed from the lender 
and itfollows that the fact that borrower 
was unable to pay his debts was also 
concealed from the lender. What is it 
reasonable to assume was in the defendant's 
mind when he presented his petition? It 
is that he wanted the protection of the 
Insolvency Court, because he was in insol- 
vent circumstances and was unable to pay 
his debts. What did he do afterwards ? 
He prosecuted his petition. Therefore, not 
only at the time when he presented his 
petition did he think that he was unable 
to pay his debts but also all the time 
throughout the pendency of his petition 
he must be taken to have thought the 
same. His prosecution of the petition was 
successful and in fact he was adjudicated 
an insolvent on the allegations made in 
his own petition. He got his discharge 
within the specified time and what throws 
a very full light upon his financial cir- 
cumstances is that it was made conditional 
upon his payment of only one anna in 
the rupee. Viewing the whole transaction 
from beginning to the end, it appears to 
' me that at the time when the loan was 
taken from the plaintiff, the borrower, the 
. defendant, was in hopelessly insolvent 
circumstances unable to pay, as later his- 
‘tory shows, more than one anna in the 
rupee. That he contracted the debt is 
beyond dispute. How is his subsequent con- 
. duct to be viewed as throwing alight upon 
- what his intention was when he contrac- 
ted it? He had contracted a debt admit- 
tedly. What does he do when the suit 
is filed against him? He deliberately 
accuses the plaintiff of fraud in the filing 
of the suit and, although he had contract- 
ed this debt admittedly and he does 
not allege any fraud so far as-I can see 
on plaintiff's part in lending the money, 
he raises the defence that by reason of 
his discharge he is free from his liability 
to pay the debt. Reviewing the whole of 
‘the circumstances here and the history 
relating tothe matter right from the pre- 
sentation of the petition to the discharge 
and the filing of the written statement, it 
seems to me that there isa prima facie 
case that the loan was obtained by fraud. 
It was open to the defendant at the trial 
to go into the witness-box, and show to 
the Court that atthe time when he con- 
tracted the debt, notwithstanding the fact 
that he had only a few weeks before in 
his insolvency petitidn stated that he was 
unable to pay his debts, he had a reason- 
-able hope nevertheless of doing so and to 


BASDEO PRASAD V. BAIJU MANDAL (PAT) 


172 1:0 


explain howit was that he went on under 
the circumstanc2s with his petition. He 
kept out of the witness-box and [ think 
it is Quite clear that he did so of his 
own volition because I see that in the 
Judge’s notes of evidence it is stated “the 
defendant adduces no evidence.” 

The learned trial Judge is of opinion 
that the mere fact that a debtor executes 
a promissory note after he files a petition 
for adjudication without disclosing that 
he had done so, muy be said to be a dis- 
honest act but cannot amount toa fraud 
Within the meaning of s. 44 (1), Provincial 
Insolvency Act. The learned District 
Munsif, therefore, looks upon that as a 
dishonest act. It is very difficult to see 
how in view of that opinion he did not 
also hold that it was a fraud within the 
meaning of s. 44 (1), Provincial Insolvency 
Act. The fact that a person conceals an 
important circumstance but for which con- 
cealment another person would not’ have 
acted as he did and does so with the inten- 
tion of causing him so to act is equally 
a fraud. It constitutes the offence of 
cheating as much as an actual untrue 
representation would. For these reasons, 
I am satisfied that this is a debt to which 
s. 44 (1) (b) of the Act applies and that 
the debtor, the defendant, in consequence 
was not by reason of his discnarge in the 
insolvency discharged from his liability to 
pay it. It follows, therefore, that the suit 
against him was well founded and, there 
having been no attempt to prove any 
defence by evidence, the plaintiff-petitioner 
must be given a decree. The lower Court's 
order dismissing the suit is, therefore, set 
aside and a decree is passed in favour 
of the plaintiff for the amount claimed 
with costs, This C. R. P. is allowed with 
cosis. 


A.D, Revision allowed. 


PATNA HIGH COURT 
Oivil Appeal No. 204 of 1936 
August 17, 1937 
Coustney-TERRELL, C. J. AND 
Manouak LALL, J. 
BASDEO PRASAD—Orxpitor No. 1— 


APPELLANT 
veTsus : 
BAIJU MANDAL—Degsror AND OTBERS— 
RESPONDENTS 
Insolvency—Adjudication—Notice issued to one 
creditor but it was statedthathe was dead—Held, 


this was irregularity and did not affect case between 
insolvent and another creditor. 


1957. A 

Wherein an appeal from an order declaring a 
person insolvent, one of the creditors contends that 
no notice was served on a certain creditor, but it is 
admitted that a notice was issued to him and also 
‘published in the Gazette, but it is stated that the 
creditor was dead on the date he is said to have re- 
ceived the notice, thisis a mere irregularity and 
does not affect the case between the insolvent and 
the appellant creditor. 

+O, A. from the original order of the Dis- 
trict Judge, Monghyr, dated May 23, 1936. 

Mr. B. B. Saran, for the Appellant. 

Mr. M. K. Mukherjee, for the Respon- 
dents. å 

Judgment.—This is an appeal by a 
creditor against an ‘order of the District 
Judge of Monghyr, dated May 23, 1936, 
declaring one Baiju Mandal as an insol- 
vent. The first ground taken by the 
appellant is that no notice was served 
upon creditor No. 3 in the case. It is ad- 
- mitted, however, that a notice was issued to 
“him and also published in the Guzette, but 
‘it is stated that the creditor was dead on 
the date he is said to have received the 
notice. In our view, this is a mere irregulari- 
-ty and does not affect the case between the 
insolvent and the appellant. 

“The next point taken by the appellant 
‘is that the learned District Judge ought 
to have granted him time on May 23, 

1936, which was the first date for hearing 
“of the case. Ordinarily, time would have 
been granted if sufficient cause had been 
“shown by the appellant on that date; but 
‘from the order-sheet it appears that before 
‘disposing of the case, the learned District 
Judge wanted to deal with the appellant's 
application for time, but on repeated calls 
-he was found absent. Under the circum- 
stances, the learned Judge could only reject 
that application and proceed with the case 
by examining the insolvent and hearing 
‘the arguments. There is no substance in 
-any of the points urged. The appeal fails 
and is dismissed with costs. - 

D. Appeal dismissed. 





LAHORE HIGH COURT 
. Oriminal Revision Petition No. 1419 of 
A, 1936 
December 15, 1936 
ABDUL Rasuip, J. 
DITTU— Conviot—PETITIONER 
versus 
EMPEROR —RESPONDENT 
Penal Code (Act XLV of 1860), s. 
- must be abduction with intention [of 
entercourse. 
Where it is not established beyond all reasonable 
- doubt that the woman was abducted from the cus- 


498— There 
illicit sexual 
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tody of her husband for the purposes of carrying 
on sexual intercourse with her, conviction under 
s. 498, Penal Oode, cannot be had. 

Or. R. P of the order of the 
Additional District Magistrate, Kangra at 
Dharamsala, dated August 24, 1936, modify- 
ing that of the Magistrate, Second Class, 
Kangra, dated August 7, 1936. 


Mr. M. L. Puri, for the Petitioner. 

Mr. Gullu Ram, for the Respondent. 

Order.—tThe petitioner Dittu was con- 
victed under s. 498 of the Indian Penal 
Code, and was sentenced to four months’ 
rigorous imprisonment and a fine of Rs. 40 
by the trial Court. On appeal the Addi- 
tional District Magistrate affirmed the con- 
viction and the sentence of imprisonment 
but remitted the fine. Dittu has preferred 
a petition for revision to this Oourt. l 

Briefiy stated the case for the prosecu- 
tion is that Musammat Naro (P. W. No. 11) 
was originally the wife of Mutsaddi, and 
a short time after his death she contracted 
a jhanjrarah marriage with Rasila, com- 
plainant. On October 26, 1935, she was 
abducted by Dittu from the village 
Mandrer, where she used to live with her 
hushand, and was taken to village Nadol 
situate aba distance of eight miles from 
Mandrer. 

The fact that Musammat Naro contracted 
a marriage with Rasila complainant, has 
been established beyond all doubt. It has 
not, however, in my Opinion, been proved 
beyond all reasonable doubt that. Dittu 
abducted this woman with the intention 
illicit intercourse with her. 
Dittu is the first cousin of Mutsaddi, the 
late husband of Musammat Naro. He lives 
at village Nadol. His kotha and the kotha 
of Mutsaddi, the late husband of Musam- 
mat Naro, are contiguous to each other, 
and they have a common courtyard. 
Musammat Naro appeared as a witness for 
the prosecution and stated that she had 
left Mandrer and had gone to live at 
Nadol in the house belonging to her de- 
ceased husband with her children. Makhauli 
(D. W. No. 6) is the son of Musammat Naro 
from Mutsaddi, her previous husband. He 
is eight years old. He states that he is 
living in the house of his deceased father 
together with his mother. To the same 
effect is the testimony of Basakhu (D. W. 
No. 1) and Pirthi lambardar (D. W. No. 7). 
I do not see any reason to disbelieve the 
testimony of Musammat Naro and these 
defence witnesses. As Dittu is living in a 
kotha contiguous to the kotha of Mutsaddi, 
which is occupied by Musammat Naro, it 
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is possible that he may be carrying on an 
illicit intrigue with Musammat Naro. It 
has, however, not been established beyond 
all reasonable doubt that he abducted 
Musammat Naro from the custody of Rasila 
complainant for the purposes of carrying 
on illicit sexual intercourse with her. 
Musammat Naro isa woman of very im- 
moral character and has been carrying on 
with a number of persons even after her 
marriage with Rasila complainant. It 
appears likely that she voluntarily left the 
house of Rasila complainant and went to 
live in village Nadol in the house belong: 
ing to her deceased husband Mutsaddi of 
her own free will. In these circumstances 
Dittu petitioner cannot be held to be 
guilty of an offence under s. 498 of the 
Indian Penal Code. 

For the reasons given above I accept 
this petition for revision and acquit Dittu. 
He will be released from his bail bond 
forthwith. 

D. Revision allowed. 


re, 


CALCUTTA HIGH COURT 
Civil Suit No. 1013 of 1936 
Juns 25, 1936 
PANOKRIDGE, J. 
SIDDHESSWAR DUTT alias SIDHU 
DUTT 
versus 
Tun Hon'pLa Maharaja Sire MANMATHA 
NATH ROY CHOWDHURY 

Injunction—Civil Procedure Code (Act V_of 1908), 
O. XXXIX, r. 2--Temporary injunction—Discretion 
of Court —Tiztent of—Pecuniary interest of applicant 
must be involved. ont a ds 

Relief by way of temporary injunction isin the 
‘discretion of the Court, but that discretion is not 
unfettered, and it must be exercised in accordance 
with the principles generally recognised. One of 
these principles is thatthe Court will not grant an 
interlocutory injunction, except in cases where there 
is some pecuniary or proprietary right of the plaintiff 
which requires protection. 

Although the powers of the Court under O., XXXIX, 
r. 2, Civil Procedure Code, appear to be wide enough 
toenable it to grant an interlocutory injunction yet 
in cases where the personal status of the applicant is 
the only matter for such injunction, the Court will 
refuse to grant it, unless the applicant has also 
pecuniary interest in the subject-matter of the injunc- 
tion. Rigby v. Connol (|), relied on, Aslatt v. 
Corporation of Southampton (3), explained. ; 

Judgment.—Tahis is an application by 
the plaintiff for an interlocutory injunction 
restraining the defendants and. ali other 
members of the Council of the Indian 
Football Association, and all officers and 
servants of the said Association from pre- 
venting the plaintiff from attending the 
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meetings of the Council and from parti- 
cipating in the management and administra- 
tion of the affairs of the funds of the As- 
sociation .and from otherwise exercising 
his rights as a member of the Council. 

The plaintiff has been a member of the, 
Council of the Indian Football Association 
since the beginning of 1935. The con- 
stitution of the Indian Football Association 
is as follows :— l 

ao object of the Association under 
T. 3 is ` 

“the promotion of the game of Association Football 
in India by organisation, management and control 
of football leagues, tournaments and matches and 
also by exercising control over clubs and association 
affiliated thereto and inevery other way that the 
Association may think proper,” 


By r. 11 “the Government of the Associa- 
tion together with all the properties thereof 
shall be vested in the Governing Body.” 
By r. 12the management of the Association 
and ofits affairs and the administration 
and enforcement ofits Rules, Regulations 
and Bye-laws shall be entrusted to the 
Council. Rule 13 deals with the composi- 
tion of the Governing Body. Though that 
composition varies, the Governing Body at 
present consists of twenty-two clubs, eleven 
described as European clubs and eleven as 
Indian clubs. ‘There are provisions for the 
appointment of a President and Vice-Presi-« 
dent and also of an Hony. Treasurer and 
Joint Hony. Secretaries. These gentlemen 
together with seven representatives of the 
European clubs and seven representatives 
of the Indian clubs forming the Governing 
B:dy are the nucleus of the Council. In 
addition to these members of the Council, 
under r..30 (b) the Council is required at 
its frst meeting to co-opt certain persona, 
and amongst such persons is one Indian 
elected from the representatives of clubs 
in the Calcatta Football League, not on 
the Governing Body, at a meeting to be 
convened and presided over by the Joint 
Hony. Secretary. 

It is common ground that the plaintiff 
was co-opted as a member of the Council, 
under the provisions which I have read, at 
the first meeting of the Council in the 
year 1935, The Members and Officials of 
the Council are under r. 31 to continue in 
office for one year or until their successors 
are appointed. There has been no appoint- 
ment in the year 1936, and the consequence 
is that the members of the Council elected 
or co opted in 1935 arè stillin office. The 
plaintiff complains that he has been illegally 
expelled from the Council under a series of 
resolutions dated May 18, 20, 25 and 29,- 1986, 
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In view of the decision at which I have 
arrived, itis not incumbent upon me to set 
outin detailthe various steps which the 
Council took. 

The defendants in this suit are the 
President, the Vice-President and one of the 
Hony. Secretaries and, two other members 
of the Oouncil; and they are sued as 
Tepresenting the Council as a whole. 

The resolution of the Council on which the 
defendants rely is the resolution passed on 
May 29, 1936. That resolution was in the 


following form :— 

‘ “Resolved that in the best interests of the 
administration of the Indian Football Association 
Mr. Sidhu Dutt be expelled from the Council for his 
misconduct,” 


The plaint was filed on June 10. The 
plaintiff in his prayer seeks for a declaration 
that the resolutions of the Council relating 
to his expulsion are void and of no effect, 
and for a declaration that he is still a 
member of the Council and is entitled to all 
the rights and privileges incidental to his 
status as such. He asks for other forms of 
relief dependent upon the declaration he 
seeks. He maintains first that the Council 
has no power to pass a resolution expelling 
one of its members and it is certainly the 
ease that the rules do not expressly give 
any such power. The defendants relying on 
certain authorities contend that a body lke 
the Council of ‘the Indian Football Associa- 
tion has the power to expe) one of its 
members after proper enquiry, if it acts 
bona fide and not maliciously. 

The plaintif next maintains that even if 
. the Council has the power to expel one of 
its members, the power was improperly 
exerciced in his case, because the proceed- 
Ings of the Council were not in accordance 
with natural justice, and in particular, he 
states that he was not given sufficient notice 

.of the facts alleged against him to enable 
-him to deal satisfactorily with the charge of 
: miscvnduct. I do not intend to express any 
-opinion either on the Council's power to 
expe], or on the particular exercise of that 
power, Supposing it exists,in the circum- 
stances of the present case. My reason is 
that the authorities which have been cited 
by the defendants convince me that in the 
circumstances of the present case it would 
be contrary to accepted principles to grant 
an interlocutory injunction. Relief by way 
of temporary injunction is in the discretion 
of the Court, but that discretion is not 
unfettered, and it must be exercised in 
accordance with the principles generally re- 
cognised. 


| 173—101 & 102 
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One of these principles, in my opinion, is 
that the Court will not grant an interlocutory 
injunction, except in cases where there is 
some pecuniary or proprietary right of 
the plaintiff which requires protection. It 
was conceded by the plaintiff in this case 
that asa member of tte Council he has nod 
proprietary right, either personally or in 
a fiduciary capacity, in the Indian Football 
Association. He is bound to concede this 
by reason of r. 1], which I have already 
read, whereby the property of the Associa- 
tion is vested in the Governing Body, and 
not in the Council. 

The first case that has been cited is Rigby 
v.Connol (1). That was an action by a 
member of a Trades Union against the 
trustees, and he claimed that he was 
entitled to sharein the benefits of the Union, 
and asked that the defendants might be 
resirained from excluding him therefrom. 
Jessel, M. R., observes :— 

“I have no doubt whatever that the foundation 
of the jurisdiction is the right of property vested 
in the member of the society, and of which he is 
unjustly deprived by such unlawful expulsion.” 
and later on he observes :— 

‘In such cases no Court of Justice can interfere 
so long as there is no property, the right to which 
is taken away from the person complaining.” 

“If that is the foundation of the jurisdiction, the 
plaintiff, if he can succeed at all, must succeed on 
the ground that some right of property to which 
he is entitled has been taken away from him. 
That this is the foundation of the interference 
A the Courts as regards clubs I think is quite 
clear. 
and again he proceeds :— 

“The present plaintiff certainly does not state in 
his statement of claim that there is any property 
at all here, and I think that that isa fatal objection 
to the statement of claim altogether, and I might, 
if I thought fit, dismiss the action simply on that 
ground,” 

The saine principle was recognised in 
Baird v. Wells (2). In tbat case the 
plaintiff, who was a member of a proprietary 
club, sought an injunction to restrain the 
proprietor and Secretary of the Committee 
from interfering with his use and enjoy- 
ment of the club as a member thereof, 
Stirling, J., at p. 675* distinguishes between 
a members club and a proprietary club in 
these words :— 

‘In all the cases of this nature, in which up to. 
the present time an injunction has been granted, 
the club has been one of the ordinary kind, ù e. 
it has been possessed of property (such as a 
freehold or a leasehold house, furniture, books, 
pictures, and money at a bank) which was vested 
in trustees upon trust to permit the members for 

(1) (1880) 14 Oh. D 482; 49 L J Oh. 328; 42 LT 139; 


28 W R 650. 
(2) (1890) 44 Ch. D 661; 59 L J Oh, 73.63 L T312; 
39W R6L 


*Page of (1890) 44 Ob, D.—[Ed] TT 
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the time being to have 
ment of the elub 
But the interest 


use and enjoy- 
and about it. 
not confined 

The members might, 
if they all agreed, put an end to the club; and 
in that case they would be entitled, after the debts 


em In tbe present 


property. The club- 
house and furniture belong to the Defendant Wells, 


and by him the subscriptions are taken. He is 
not a trustee, but the owner, of the property. If 
the club were dissolved at any moment there 
would be nothing whatever to divide among the 
members. Now the interference of the Court in 
the cases which have hitherto occurred has been 


based on the rights of property of which the member 
had been improperly deprived.” 


In the present case if the Association 
were wound up, the plaintiff would have no 
tight to participate in any assets that it 
possesses because he is not a member of 
the Association: and if by some alteration 
of the rules the Council were abolished, 
again there would be nothing in which he 
could participate, because the Council as 
such holds no property, 

It has been suggested that the law is not 
as rigid as the passages which I have just 
cited would lead one to suppose, and 
Counsel for the plaintif has relied on 
Aslait v. Corporatian of Southampton (3). 
In that case, the plaintiff had entered into 
certain financial arrangements which it 
was suggested had the effect of depriving 
him of his office by reason of the provi- 
sions of the Municipal Corporation Act, 1835, 
It was proposed to’ hold a meeting of the 
defendant Oorporation for the purpose of 
declaring the office held by the plaintiff void 
and of electing his successor. 

The Court held that the provisions of the 
Municipal Corporation Act, 1835, were not 
applicable to the circumstances of the 
plaintiff's case and granted an interlocutory 
Injunction restraining the Corporation 
from holding the proposed Meeting and 
from interfering with the plaintiff in the 
performance of his functions as a member. 
In the course of argument Counsel for the 
Corporation made the following submissions, 
This Court does not interfere by injunction 
when the question is, as here, merely one 
of personal status, and not one of property. 
Jessel, M, R. is reported ag saying ‘The 
plaintif is one of a body of persons 
entrusted with the management of the 
property of the Corporation, The question 
is, therefore, one of property”. The passage 
on which the plaintiff now relies is at p. 148*, 


(3) (1881) 16 Oh. D 143; 50 LJ Ch. 3:43 LT 


464; 
23 WR 117; 45 J P 111. 
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There the learned Master of the Rolls 
observed “Now it has been said—and I think 
truly said—that as a general rule, the Court 
Only interferes where there is some question 
as to property. I do not think that the 
interference of the Court is absolutely con- 
fined to that now; there may be cases in 
which the Court would interfere even when 
personal status is the only thing in ques- 
tion ; but itis not necessary for me to decide 
that question at the present moment. 
Even if the limited rule only were to apply, 
it is admitted on the part of the defendants, 
the Corporation of Southampton, that there 
is property involved and of course they 
must have property, independent of the 
borough rates, they being an old corpora- 
tion ; and, therefore, this gentleman is in a 
Sense a trustee as one of the governing body, 
and has a part in the disposal of that 
property. In a later case Richardson v. 
Methley School Board (4) Kekewich, J 
appears to have considered that Sir George 
Jessel's judgment expressly recognised the 
right ofa plaintiff toask for an injunction 
in cases where on] y Personal status as con- 
trasted with pecuniary interest was in- 
volved. In my opinion Sir George Jessel 
expressly declined to decide, what in his 
opinicn was, in the circumstances of Aslat 
v. the Corporation of Southampton, (3), an 
academic question because the Corporation 
admitted that its property was vested in a 
body of persons amongst whom were the 
Aldermen of the Corporation. 

In these circumstances although the powers 
of the Court under O. XXXIX, r. 2, appear to 
me to be wide enough to enable me to 
grant an interlocutory injunction, I am 
compelled to refuse it holding as I do, that 
the principle which requires the plaintiff 
to have pecuniary interest in the subject» 
matter of the injunction has been for many 
years well recognised and has never been 
expressly dissented from. Although the 
plaintif may resent his expulsion, and 
although he may have real grievances with 
regard to it, 1 do not think that at the 
worst the injury done him is go serious,, 
that he ougth to be restored to the position 
of which he complains he has been wrong. 
fully deprived pending the hearing of the 
suit, He certainly has not suffered ite 
pocket, and the injuries, if any, to his 
feelings and reputation will, in my opinion. 
be adequately assuaged if when the sui 
comes on for hearing he establishes tha 
the contention of the defendants that he ha: 


(4) (1893) 3 Ch. D 510; 62 L J Oh. 943; 3 R 701; 69 )a 
T 308; 42 W R 27, } 
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been properly and validly expelled from the 
Council is groundless. 

In these circumstances, I dismiss the ap- 


plication. Costs in the cause. 
D. Application dismissed. 
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BABU LAL-— PLAINTIFE— PETITIONER 
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SIRI RAM AND OTAERS— DEFENDANTS 
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Civil Procedure Code (Act V of 1908), s. 110— 
Appellate decree modifying lower Court's decree on 
single point not disputedin either Court—Point 
decided completely in favour of applicant—Decree 
held one of affirmance. 

The Appellate Court varied the lower Court's 
decree, completely in favour of the applicant for 
leave to appeal to Privy Council, only by modifying 
it on a single point which was in dispute neither 
in the lower Court norin the Appellate Court : 

Held, that the appellate decree was one of affirm- 
auce, thoughit was not a decree merely dismissing 
appeal and that no certificate under s. 110, Oivil 
Procedure Code, could be granted to the applicant 
as he had no right to litigate upon other points upon 
which the Court had been in agreement, unless he 
showed some substantial question of law, 

{Case-law referred to.] 


Mis. P. for leave to appeal to Privy 
Council, against the judgment of Cold- 
“irae and Bhide, JJ., dated May 19, 
1936. 


Mr. Asa Ram, for the Petitioner. 

Mr. Badri Das, for the Opposite Party. 

Coldstream, J.—This is an application 
by Babu Lal, the respondent in Appeal 
No. 901 of 1932, decided by this Bench on 
May 19, 1936, for leave to appeal to His 
Majesty in Council against our decision. 
The value of the subject-matter of the suit 
_ exceeded Rs. 10,060 and the value of the 

subject-matter in dispute in appeal also 
exceeds this sum. The suit was brought 
by Babu Lal for a declaration that he was 
the owner of-the property left by his grand- 
uncle Ganpat Rai who died on July 6, 
1928, on the ground that he and Ganpat 
Raihad been members of a joint Hindu 
family to the property of which he was 
entitled by the rule of survivorship. The 
suit was against Sant Lal who claimed to 
be the adopted son of Ganpat Rai and six 
executors of a will which they alleged 
Ganpat Rai had executed making his 
widow his heir. The facts and the validity 
of the alleged will and adoption were deni- 
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ed by Babu Lal who, however, asked for a 
decree for partition cf the property if a 
lawful adoption were proved. 

The defendants resisted the suit plead- 
ing that Babu Lal had separated from 
Ganpat Rai in 1906 and had not since 
then been a member of the joint family, 
that Ganpat Rai’s will had been acted on 
by Babu Lal who had accepted a bequest 
of Rs. 5,000 in his favour, and that there 
had been a valid adoption of Sant Lal by 
Ganpat Rai. All the property in suit 
except some immovable property at Churu 
in Bikaner State, was property which had 
either passed by partition to Ganpat Rai 
or been acquired by him after the partie 
tion. The property at Churu had not been 
partitioned. The trial Court found that 
partition had taken place as alleged by the 
‘defendants, that Sant Lal had been adopt- 
ed by Ganpat Rai and the adoption was 
valid and that Babu Lal had been exelud- 
ed from succession by Ganpat Rai’s will 
which left him only a sum of Rs. 5,000. 
This sum Babu Lal had received. As re- 
gards the property at Churu, the Court 
held that it could not give any relief, the 
property not being within its territorial 
jurisdiction. On these conclusions the 
Gourt dismissed tbe suit: Babu Lal 
appealed to this Court. My learned bro- 
ther Bhide, J. and I affirmed all the find- 
ings of the Court below on the issues re- 
lating to partition, adoption and the will. 
As regards the property at Churu, there 
was no dispute before us. It was admitted 
that it -had always remained joint property 
and as Babu Lal did not ask for any 
relief in respect of this property other 
than a declaration that he was owner of 
half of it, and the defendants agreed that 
such a declaration should be decreed, we 
thought it proper to accept the appeal to 
the extent of giving Babu Lal the dec- 
laration he desired. It is argued by Rabu 
Lal's Counsel that our variation of the 
decree in respect of the Churu property 
entitles his client to the certificate prayed 
for, the case heing of the value required 
by s. 110. It is not contended that the 
appeal involves any substantial question 
of law or that the case is a fit one for 
appeal for any otherreason than that the 
case satisfies the requirements of that 
section. 

The application is opposed by the defen- 
dants on whose behalf it is urged that our 
decree affirmed the decision of the Court 
below in respect of all matters in dispute 
before us, the variation of the decree in 


804 a 
respect of the Churu property being not 
the result of an adjudication on the merits 
of the case but of an agreement between 
the parties and therefcre not open to 
appeal. For the applicants, reliance is 
placed on Annapurnatbar v. Ruprao (1), and 
Nathu Lal v. Raghubir Singh (2). In the 
former case their Lordships of the Pivy 
Council in giving special leave to appeal 
from a decree of the Court of the Judicial 
Commissioner of the Central Provinces, 
expressed in their brief ex parte judgment 
their opinion that the petitioner before 
them had a right of appeal under s. 110, 
Civil Procedure Code, in the circumstances, 
described as follows in the head-note to the 
report: Annapurnabai v. Ruprao (1). 

“In a suit claiming by adoption property of over 
Rs. 10,000 in value, one of the defendants, while 
denying the adoption, claimed to be entitled to 
Rs. 3,000 per annum as widow's maintenance. The 
first Court decided in favour of the plaintiff upon 
the question of adoption but decreed to the widow 
Rs. 500 per annum as maintenance charged upon 
the estate. The Appellate Court increased the main- 
tenance to Rs. 1,200 per annum, but in all other 
respects, affirmed the decree of the first Court. An 
application by the defendants to the Appellate Court 


for leave to appeal to the Privy Council was 
rejected,” 


lt was argued for the petitioner before 
their Loidships:f the Privy Council that 
the petitioner had aright of appeal under 
ss. 109 and 110, as the case satisfied the 
requirements of s. 110 as regards the value 
of the subject-matter even if the main- 
tenance alone was regarded as in dispute, 
and that the Appellate Couré had varied 
the decision of the first Court. The peti- 
tionsrs desired to appeal only with regard 
tothe amount of their maintenance. Their 
Lordships in granting leave lmited the 
leave to the question of maintenancy. The 
Allahabad judgment dealt with the ques- 
tion whether, when an appeal had been 
dismissed by the High Court, who had at 
the same time accepted cross-objection so 
as to vary the decree granted by the 
lower Court, tothe prejudice of the appel- 
lant, the appellate judgment could be re- 
garded as one Varying the decision of the 
trial Court so as to give the appellants a 
right of appeal under s. 110. It was held 
that the appellate decree was not an afirm- 
ing cne. In the course of his judgment, 


Sulaiman, Ag. C. J. remarked: ; 

“There is no reason why we should introduce 
new words in the s. (10) and say that the expression 
‘affirms the decision of the Court below’ necessarily 
’ means ‘affirms the decision substantially’...If the 

1) 51 C969; 86 Ind. Cas. 504; A I R 1925 P O 
60; 51 TA 319(P 0). 

(2) 54 A 146; 135 Ind. Cas, 234; AIR1932 All, 

65; (1931) A L J 968; Ind. Rul, (1932) All, 58 (S B). 


BABU Lat v. siri kam (LAH) 


179 10- 


deċree of the Court below has been varied, no mat- 
ter to what extent, the decree cannot be one of affir- 
mance ; p. 149,” 


We are asked to act on the principle 
indicated here, namely that if the appel- 
late decree ın auy way and to any extent 
varies the decision of the Court below, the 
decree cannot be an affirming one and a 
certiticate must be granted if the 1equire- 
ments of s. 110 as to value are satisfied. 
As has been remarked by my learned bro- 
ther Bhide, J. in Asa Ram v. Kishen Chand 
(3), the Privy Oouncil judgment throws 
some doubt on the correctness of the 
rulings to the effect that a slight varia- 
tion in the’ decree in the matter of costs, | 
interest, etc., being not a variation in sub- 
stance, is not sufficient to convert a decree 
of affirmence into a decree of variation. 
Nor, in view of the Privy Council judg- 
ment, can it be said that where a higher 
Court differs from a lower in favour of the 
applicant Only, the decree must be regard- 
ed as one of affirmance. It is not necessary, 
however, to discuss the applicability of 
tLese rulings tothe present case, the facts 
of which are peculiar, because, as 1 will 
show below, the judgment which the ap- 
plicants seek to impeach did not decide any 
oint against them. 

The judgment in Annapurnabart v. Rup- 
rao (l), has been discussed and explained 
by the Calcutta Court in Narendra Lal v. 
Gopendra Lal (4), and Bibhutibhusan Dutta 
v. Sreepait Dutta (5), by the Madras Court 
in Venkitasami Chetttar v. Sakkutit Pillai 
(6), and by the Patna Court in Mahabir 
Prasad v. Brij Mohan Prasad 163 Ind. Cas, 
139 .7). In Narendra Lal v. Gopendra Lal 
(4), tne original decree gave the appel- 
lant a certain share in the property in 
dispute but the Appellate Court in contirm- 
ing the original decree in every other 
respect modified it in respect of the share, 
giving him the whole share he claimed. 
‘The question was whether the Appellate 
Court had varied the original decree so as 
to entitle the applicant to a certificate 
under the provisions of s. 110, Rankin, C.J 


(3) 11 Lah. 465; 123 Ind. Oas. 523; A IR 1930 Lah. 
554; 81 P L k 236; Ind. Rul, (19380) Lah. 443. 

(4) 31 C W N 572; 103 Ind. Cas, 65; AIR 1927 
Gal. £48; 45 0 L J 426. 

(5) 62 O 257; 154 Ind, Oas. 1072; A IR 1935 Oal. 
146; 83 CW N 1174;7 RCO 551. 

(6) A IK 1936 Mad. 861; 166 Ind. Cas. 251; 71M 
L J 500; 1L RAY37) Mad, 121; 44 1. W 533; (19:6) M 
WN 1051; 9 RM 351, 

(7) 163 Ind. Cas. 139; A IR 1936 Pat. 553; 15 Pat, 
637; li PLT 602; 2 BR 562; 8R P 621, 
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referring to the Privy Council judgments 
observed : 

“We may take it, I think, that where the amount 
ig a question in dispute, the fact that the Courts 
differ and that the High Court differs in favour of 
the applicant (for leave to appeal) does not mean 
that the decision is one affiaming, but I am not 
prepared in a case of this kind to say that be- 
cause on a totally different point, namely a point 
about the share, the applicant has succeeded and 
succeeded altogether, so that he had no further 
grievance in that matter; he can, without showing 
a substantial question of law, have a right to 
litigate upon other points upon which the Courts 
have been in agreement.” 


In Bibhutibhusan Dutta v. Sreepati Dutta 
(5), Mukerji, A. C. J. and Ghosh, J. accept- 
ed this view as to the true effect of Anna- 
purnabai‘’s case (1), holding that it did 
not lay down that in every case where the 
decree of the High Court is not a decree 
merely dismissing the appeal, the decree 
is to be taken as not a decree of affirm- 
ance. ‘The enormity of the opposite view” 


the learned Judges remarked : 

“is so very great that afar more clear and express 
pronouncements of the Judicial Committee would be 
necessary to uphold it.” 


The same view of the Privy Council’s 
judgment was adopted by the Madras 
Court in Venkitasami Chettiar v. Sakkuttz 
Pillai (6', and by the Patna High Court 
in Mahabir Prasad v. Brij Mohan Prasad, 
163 Ind. Cas. 139 (7). With great respect 
I agree with the opinion expressed by 
Rankin, J. regarding the applicability of 
the judgment of their Lordships of the 
Privy Council to cases where the Appellate 
Oourt has varied the lower Court's decree 
only ‘by modifying it on a single point and 
that completely in favour of the applicant 
for leave to appeal. In the present case the 
applicants asked for no relief in respect of 
the Churu property when they came before 
us on appeal other than a declaration that 
they were owners of half of it. This dec- 
laration: they were granted upon the defen- 
dants expressing their agreement that it 
should. be granted. There was no contest 
on this point. Itis true that their memo- 
randum of appeal complained that the 
lower Court erred in not giving a decree 
for partition of the Churu property and for 
the taking of account in respect of it, but 
no request for any relief other than the 
declaration granted by us was made by 
their Counsel before us. Their claim in 
respect of this property was then fully 
«satisiied and applying the principle ac- 


waacepted in Bibhutibhusan Dutta v. Sreepatr 


Dutta: (5), and the cases in which the judg- 
| in that case has been approved and 
oliowed, I would hold that the judgment 
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against which the applicants desire to 
appeal afirmed the lower Oouri's decision 
on all points on which we had to adjudi- 
cate, and dismiss this application with costs. 


Bhide, J—I agree. | TT. 
D. Application dismissed. 
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RUPOHAND, J. ©. AND 
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PLAINTIFF 
pyersus 


JETHAMAL AND OTHERS—DEFENDANTS 

Provincial Small Cause Courts Act (LX of 1887), 
s. 11—Single Judge of Small Cause Court, if can make 
reference to High Court—Civil Procedure Code (Act V 
of 1908), O. XLVI, r. 1, s. 113—Limitation Act ( IX of 
1908}, $. 17—Residuary legatee under will of Hindu 
residing in Sind, whether “legal representative capable 
of instituting suit’, even before obtaining letters of 
administration—Succession Act (XXXIX of 1925), 
ga Judge of Small Cause Court can make a 
reference tothe High Court; s. 11, Provincial Small 
Cause Courts Act extends rather than restricts the 
ovincial Court of Small Causes to make 


fa Pr 2 alk 
aie under s. 113 and O. XLVI r. l, Civil 


ocedure Code. , | | 
A definition of legal representative given ins. 2 


‘vil Procedure Orde, is wide; it is clearly not 
Ler to executors, administrators and heirs, for 
it includes even an administrator de son tort. 

A residuary legatee under the willof a Hindu male 
in Sind and relating to property in Sind is not bound 
to take probate of a will before he sues as a legatee. 
When a will made by 2 Hindu does not fall within 
the classes specified in els. (a) and (b) of s. 57, 
Succession Act, probate of the will need not be taken 
out before anexecutor or 2 legatee files a suit by 
reason of the provisions of 8. 214 of the Act. Oon- 
sequently a legatee residing in Sind is, even before 
he obtains letters of administration, | a legal 
representative capable of instituting sult within the 
meaning of s. 17 of the Limitation Act. There is no 
legal warrant for placing on the words capable of 
instituting a suit” the limited interpretation as 
“capable of instituting a sult and obtaining a decree, 
Section 214, Succession Act, 1s against such interpreta- 
tion. Pevibai Udharam V. Motumal Kalachand (2), 
followed. Rivett Carnac v. Goealdas (4), referred to. 

Ref. made by the Judge, Small Cause 
Court, Sukkur, dated September 30, 1935. 


Mr. Srikishindas H. Lulla, for the Plain- 


ae Jessaram Banasing, for the Defer- 
dants. 
Lobo, A. J. C.—This is a reference 


O. XLVI, r. 1, Civil Procedure Code, 
kn by the Judge of the Court of Small 
Causes, Sukkur, when hearing three con- 
nected suits, for the opinion, of the High 
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Court, whether the plaintiff in those suits, 
a residuary legatee under the will of a 
Hindu residing in Sind, was a legal re- 
presentative of the deceased capable of 
instituting a suit within the meaning of 
s 17 (1), Limitation Act. In dealing with 
the reference we are first confronted with 
a preliminary difficulty raised by the Re- 
gistrar of this Court who questions the 
competency of a Single Judge of a Pro- 
vincial Small Oause Court to make a re- 
ference to tbe High Court under O. XLVI, 
r. 1, Civll Procedure Code, and is inclined 
to construe s. 11 (1), Provincial Small 
Cause Courts Act, as limiting the power 
of that Court to state a case and refer 
the same for the opinion of the High 
Court. But we are not oppressed by this 
difficulty and indeed we feel it does not 
exist. Section 17, Provincial Sma}l Cause 
Courts Act, makes applicable to all suits 
cognizable by a Court of Small Causes the 
procedure prescribed by the Code of Oivil 
Procedure “save in so far as is otherwise 
provided by the Code or by this Act”. 
Section 113, Civil Procedure Code, reads: 

“113. Subject to such conditions and limitation 
aa may be prescribed, any Court may state a case 
and refer the same for the opinion of the High 


Court, and the High Court may make such order 
thereon as it thinks fit.” 

Section 113 is applicable to Provincial 
Small Cause Courts as it is not included 
by s.7, Civil Procedure Code, in the pro- 
visions not extended to Courts constituted 
under the Provincial Small Cause Courts 
Act, 1887. In O. XLVI, r. 1, Civil Pro- 
cedure Oode the only limitation placed 
upon a Court to making a reference to 
the High Court is contained in the words 
‘where, before or on the hearing of a suit 
or an appeal in which the decree is not 
subject to appeal”. Order XLVI, Civil 
Procedure Code, is again not included by 
O. L in the provisions not extended to 
Courts constituted under the Provincial 
Small Cause Courts Act, 1887. There re 
mains to be considered only cl. (1) of s. 11, 
Provincial Smal! Cause Couris Act, which 
reads as follows: 

“If two Judges, or a Judge and an Additional 
Judge, sitting together under the last foregoing 
section differ as to a question of law or usage hav- 
ing the force of law, or in construing a document 
the construction of which may affect the merits, 
they shall draw up and refer, for the decision of 
the High Court, a statement of the facts of the 
ease and of the point on which they differ in opi- 
nion, and the provisions of Chap. XLVI, Civil 
Procedure Code, 1887, shall apply to the reference." 


In view of the provisions of the Civil 
Procedure Code to which we have referred, 
we feel we shall be doing violence to the 
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intention of the Legislature, were we to 
apply tothis section, the maxim of construc- 
tion “Egxpressio unius estexclusio alterius”. 
To our minds s. 11, Provincial Small 
Cause Courts Act, extends rather than 
restricts the power of a Provincial Court 
of Small Causes to make a reference under 
s. 113 and O. XLVI, r.1, Civil Procedure 
Code. | 

This brings us toa consideration of the 
reference on its merits. The facts are not 
disputed. One Hiranand died on October 
22, 1929. He left surviving him two 
sons. Jamnabai, the plaintiff in the suits 
with which we are concerned, is the wife 
of the younger son and thus daughter-in- ` 
law of the deceased. The deceased left a 
will by which he disinherited one son, gave 
certain legacies to the other and bequeathed 
the residue of his estate to Jamnabai, his 
daughter-in-law. This residue included 
inter alia outstanding hundis. There was 
no executor appointed under the will of the 
deceased Hiranand. The will was disputed 
in the District Court of Sukkur and though 
an application for the grant of letters of 
administration was made in June 1931, 
Letters of Administration with the will 
annexed were granted to Jamnabai only in 
December 1934. In 1935 Jamnabai filed 
Suits Nos. 514, 515 and 516 of 1935in the 
Court of Small Causes, Sukkur, on three 
of the hundies, part of the residuary estate 
of the deceased Hiranand. These hundtes 
had matured atter the death of the deceased 
Hiranand. The suits referred to were 
brought within three years of the grant 
of Letters of Administration to the plaintiff 
Jamnabai but more than three years after 
the due dates oftthe hundies. It may also 
be mentioned that while the application 
for letters of administration was pending 
in the District Court, Sukkur, that Oourt 
cn August 18,1931, appointed an interim 
administratcr. The point which confronted 
the learned Judge of the Court of Small 
Causes, Sukkur, and on which he entertain- 
ed doubt is whether in the circumstances 
set out above, the suits filed by the plain- 
tiff Jamnabai are within time or whether 
they are barred by limitation. Tne answer 
to this question depends upon s. 17, Limita- 
tion Act, and the meaning to be attached 
to the words: 

“17, The period of limitation shall be computed 
from the time when there is a legal representative 


of the deceased capable of instituting or making 
such suit or application.” 


4 


If Jamnabai was a legal representative 
of the deceased capable of instituting the . 
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Suits at the time the testator died, the suits 
are clearly time-barred. If she was not 
and she became a legal representative of 
the deceased capable of instituting these 
suits only when in December 1934 she 
obtained the grant of Letters of Adminis- 
tration with the will annexed, the suits are 
clearly in time. Now the phrase “legal 
representative” is defined in s. 2 (11), Civil 
Procedure Code, as follows : 

Legal representative means a person who in law 
represents the estate of a deceased person and 
includes any person who intermeddles with the 
estate of the deceased and where a party sues.or is 
suel in a representative character, the person on 
whom the estate devolves on the death of the 
party so suing or sued.” 


ni There was no definition of the phrase 
legal representative” in the Civil Proce- 
dure Code of 1882 and the detinition in the 
present Code is one framed on the basis of 
the dicta of Brett and Woodroffe, JJ. in 
Dinamoni Chaudhurani v. Elahadut Khan 
(1). Now Jamnabai as residuary legatee 
under the will was clearly a legal re- 
Presentative of the deceased Hiranand 
within the ambit of this definition. The 
definition is wide; it is clearly not restricted 
to executors, administrators and heirs, for 
16 includes even an administrator de son 
tort. Was the plaintiff Jamnabai a legal 
representative of the deceased capable of 
instituting the suit? The answer in our 
Opinion 18 contained in the judgment of 
our Court in Pevibai Udharam v. Matumal 
TE ajang (2) where it has been held 

a 


“A legatee under the will of a Hindu male in Sind 
and relating to property in Sind is not bound to 
take probate of a will before he sues as a legates.” 
and also that 

“When a will made by a Hindu does not fall 
within the classes specified in cls. (a) and (b) of 
B. 57, Succession Act, probate of the will need not 
be taken out before an executor or a legatee files a 
ee reason of the provisions of s, 213 of the 


_ Mr. Lulla who represents the plaintifis 
in this reference contends that the phrase 
“capable of instituting a suit” clearly means 
capable of instituling a suit and obtaining 
a decree”. He has referred us to the case 
in Meyappa Chetty v. S. N. Subramanian 
Chetty (3) a decision of their Lordships of 
the Privy Council, wherein the import of 
6 words “capable of instituting a suit” 
which occur in s. 17 of the Straits Settle- 
(1)8 0 WN 843. 
(2) eo 11; 168 Ind. Oas, 55; A IR 1937 Sind 


84; 9 
(3) 18 Bom. L R 642; 35 Ind. Cas. 323; A I R 1916 
P O 202; 43 I A113; 200 W N 833; (9161M WN 


Poy LJP O 179; (1916) 1 A O63; 114 L T 1002 
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ments Ordinance VI of 1896 has been con- 
sidered. That case, however, is no authority 
in support of Mr. Lulla’s argument. 
Their Lordships were not dealing with 
the provisions of the Succession Act or 
of the Limitation Act in that case, nor in 
that case was the plaintiff a legatee. 
Further in that case their Lordships 
assumed, but without deciding, that the 
suit was one which the testator would, if 
he were living, have a right to institute. 
It seems to us there is no legal warrant 
for placing on the words “capable of insti- 
tuting a sui” the limited interpretation 
suggested by the learned Advocate. Sec- 
tion 214, Succession Act, which provides 
that no Court will pass a decree against 
a debtor of a deceased person for payment 
of his debt to a person claiming by succes- 
sion to be entitled to the effects of the 
deceased person or to any part thereof ex- 
cept upon the production of the person so 
claiming of Probate or Letters of Adminis- 
tration. is clearly against such a con- 
tention, for it assumes that such a person 
is capable of instituting a suit though he 
may not be entitled to obtain a decree. 
In Rivett Carnac v. Goculdas (4) al p. 44*, 
it has been held that the expression 
“capable of suing” is the equivalent of 
‘not under legal disability to sue’ and that 
s. 6, Limitation Act, must be read in con- 
junction with s. 17. 

In our opinion, therefore, the proper 
answer to the reference made to us is that 
on the facts placed before us the plaintiff 
in these suits was a legal representative 
capable of instituting a suit under s. 17 (1), 
Limitation Act. 

D. ` Answered in affirmative. 

(4) 20 B 15. 

* Page of 20 B.—[ld.} 
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CALCUTTA HIGH COURT, 
Reference under s. 66 (2) of Income Tax Act 
March 4, 1937 
COSTELLO AND PANGKARIDGE, JJ. 

In the matter of KESHARDEO CHAMRIA 


Income Tax Act (XI of 1922), ss. 9, 3, 41—Whe- 
ther assessee isin fact owner of property, decision 
as to—Whether rests with Income-tax Oficer~—Mere 
existence of dispute asto title~Assessment, if held 
up—“ Other association of individuals ` in s3. 3— 
Meaning of—Assessment of members of Mitakshara 
famiiy individually after preliminary decree in 
partition suit—Legulity—Held, on facts ‘hat assessee 
was legally assessed and s. 41 did not apply. 

Before an assessee can be taxed as an owner 
under s. 9, Income Tax Act, it must be decided that 
he is in fact the owner of the property in question, 
and this decision rests with the Income-tax Officer 
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subject tothe rights of appeal under ss. 30 and 3i. 
The mere existence of adispute as to title, even 
where a suit has been filed, cannot of itself hold up 
an assessment, otherwise it would be open to an 
assessee to delay assessment indefinitely by arrang- 
ing for the institution of collusive proceedings. [p. 
810, col. 1.] 

The words ‘other association of individuals’ in 
s. 8, Income Tax Act, must be construed according 
to the ejusdem generis rule with reference to the 
word ‘firm' preceding if and they do not cover the 
members of a formerly undivided Mitakshara family 
after a preliminary decree for partition has been 
made. The members of such a family are in the 
same position as the members of a Dayabhaga 
family, and members ofsuch afamily can indivi- 
dually be assessed in respect of theirshares, [p. 810, 
cols. 1 & 2] 

The assessee instituted a suit for a declaration 
that he had been validly adopted by deceased, and 
was accordingly entitled under Mitakshara Law to 
certain immovable properties jointly with the de- 
fendant. There was also a prayer for partition. A 
decree was made by consent It was agreed under 
the terms of settlement annexed to the decree 
that the ussessee was the validly adopted son. The 
decree further declared that the assessee was en- 
titled to one equal half part or share of the residue 
of the joint estate mentioned in the terms, after 
setting apart eleven lacs of rupees for allotment to 
the defendant and also after setting apart certain 
of the premises in suit for religious and charitable 
purposes. The defendant was then declared entitled 


to the remaining equal half part or share. Oom- - 


missioners for partition were appointed and direc- 
tions given for accounts,and for mutual conveyances 
on the basis of the award tobe made. The Official 
Receiver was appointed Receiver of the properties 
but was subsequently discharged and the assessee 
and the defendant were jointly given liberty to 
realize the rents thereof on joint receipt, and to 
meet the necessary expenses thereabout, and to file 
rent suits. The documents of title were tobe kept 
in the joint custody of the assessee and the defend- 
ant and the assesses were given liberty to invest 
the money which would come into their hands or 
divide the same equally. The Income-tax Officer 
assessed the assessee in respect of his sharein the 
property. The assessee contended that s. 41, Income 
Tax Act, should have been applied : 

Held, that the assesses and the defendant were 
not managers of the properties appointed on behalf 
of each other within the meaning of s. 41, and the 
action of the Income-tax Officer was not, therefore, 


illegal, in assessing the assessee in respect of his’ 


share in the property. 

Mr. A. C. Sen, for the Applicant. 

Mr. R. C. Pal, for the Income-tax Commis- 
sioner. 

Panckridge, J.—This reference under 
s. 66 (2), Income Tax Act, arises out of 
circumstances of some complexity. The 
assessee Keshardeo Chamria instituted a 
suit in 1929 on the Origiual Side‘of the 
Court for a declaration that he had been 
validly adopted by one Amloke Chand, 
deceased, and was accordingly entitled 
under Mitakshara Law to certain immov- 
able properties jointly with the defendant 
-Ramprotap, Amloke Chand’s brother. There 
was also a prayer for partition. 
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Ramprotap filed a written statement. 
denying the adoption, and also denying. 
that the properties alleged by - the assessee 
to be joint family properties were in fact 
such with the exception of one No. 23, 
Cullen Place, Howrah. 

On May 23, 1930, a decree was made 
by consent. Unfortunately the decree has 
been drawn up in somewhat ambiguous 
language, and still more unfortunately the 
Commissioner of Income-tax appears to 
be under a misapprehension as to its effect. 
It was agreed under the terms of settle- 
ment annexed to the decree that the 
agsessee was the validly adopted son of- 
Amloke CLand. The decree furtLer de- 
clared that the assessee was entitled to 
one equal half part or share of the residue. 
of the joint estate mentioned in the terms, 
after setting apart eleven lacs of rupees: 
for allotment to Ramprotap, and also after 
setting apart certain of the premises in 
uit for religious and charitable purposes, 
Ramprotap was then declared entitled to 
the remaining equal half part or share. 
Commissioners of partition were appointed 
and directions given for accounts, and for 
mutual conveyances on tne basis of the 
award to be made. Now from the language 
of the decree one would expect to find a- 
list of admitted joint properties in the 
terms of settlement, aod on the other hand, 
if no properties were admitted to be Joint, 
one would expect in the body of the decree 
directions on the Commissioners to enquire 
what the joint estate consisted of. 

In fact there is no list of joint properties 
nor any direction for such an enquiry. 
Indeed it is admitted that the consent decree 
did not settle the dispute in so far as the 
alleged joint nature of the properties: 
claimed in the plaint was concerned, and 
we have been told that the present Oom- 
missioner of partition is in fact holding 
an enquiry of the sort indicated. Unfor- 
tunately the Commissioner of Income tax 
states more than once in his letter of 
reference that the consent decree declared 
the assessee and Ramprotap' to be the 
owners of the properties in suit In equal 
shares. 

On July 28, 1930, the Official Receiver 
was appointed Receiver of the properties 
(described in the order as “the immovable 
properties belonging to the parties to this 
suit”). An important order was made. by 
consent on April 2, 1931. The Official 
Receiver was discharged in respect of the 
properties and the assessee and Ram-- 
protap were jointly given liberty to realize 
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the rent thereof on joint receipt and to 
meet the necessary expenses thereout, and 
tu file rent suits. The documents of title 
were to be kept in the joint custody of the 
assessee and Ramprotap and the assessee 
were given liberty to invest the money 
which would come into their hands or 
divide the same equally. There was also 
liberty to either party to apply for the 
re-appointment of the Official Receiver, 
who in point of fact was re-appvinted 
under an order of the Court dated 
August £3, 1933. The Commissioner of In- 
come-taX-states that the Official Receiver 
did not obtain possession until the latter 
part of February, 1934. 


The Income-tax Officer has in these cir- 
-cumstances disregarded the order of August 
1933, and has treated the financial years 
1932/33 and 1933/34 on the basis that the 
order of April 2, 1931, was effective through- 
out, No objection has been taken to this 
way of treating the assessment, the asses- 
see's complaint being that on the basis of 
the 1931 order the department should have 
applied s. 41, Inccme Tax Act. During 
the years in question, the assessee and Rame 
protap, in exercise of the liberty given them 
under the order, have been collecting the 
rents of the properties and dividing them 
equally. The Income-tax Officer in these 
circumstances has treated the rents col- 
lected subject to the statutory deductions 
as the bona fide annual value of the 
properties within the meaning of s. 9, 
Income Tax Act, and the assessee and 
Ramprotap as the “owners” of the pro- 
perties in equal shares. He has accord- 
ingly included half the annual value in 
the assessable income of the assessee under 
the head “property”, the actual amounts 
being Rs. 33,920 out of a total income of 
Rs. 48,628 for 1932/33 and Rs. 28,177 out 
of a total inccme of Rs 54,558 for 1933-34. 

The assessee appealed against the order 
of the [Income-tax Officer made in the two 
assessments but the Assistant Commis- 
sioncr dismissed the appeals, and confirmed 
the orders of the Income-tax Officer. The 
matter was then taken to the Commissioner 
of Income-tax, hefore whom the assessee 
formulated certain questions of law (see 
Appendices B andB (1) to the statement 
of the cases). The Commissioner has taken 
the same view as the Assistant Commis- 
sioner and the Income-tax Officer, but has 
referred the following question of law to 
this Court : 

“Whether in the cireumstances described above, 
the present assessee and Rai Bahkaddr Ramprotap 
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Chamria were the managers of the properties ap- 
pointed by or under any order of a Court within 
the meaning of s. 41, Income Tax Act, and whe- 
ther in the facts and circumstances given above 
the Income-tax Officer acted illegally in assessing 
the present assessee in respect of his share of the 
property ?" 

If I understand the assesses aright, he 
maintains first that for purposes of assess- 
ment he is not the owner of the property 
within the meaning of s. 9. Alternatively 
it is said that if the assessee is in any 
sense the owner, he is only so as a member 
of an “association of individuals” within 
the meaning of s. 3. Next it is argued 
that whether he is the owner or not, the 
provisions of s. 41 apply and are man- 
datory. In other words at the time that 
the income was received, it was received 
by the assessee and Ramprotap as mana- 
gers appointed by or under an order of the 
Court, and they can only be asssessed in 
that capacity. It will be noticed that most 
of these submissions are not directly con- 
nected with the question formulated by 
the Income- tax Oommissioner, but at the 
same time it is, I think, necessary for us 
to express our views upon them. 

It may not at first sight be apparent in 
what respect the assessee has been pre- 
judiced by the suggested failure of the 
Department to applys 41. because if the 
tax had been deducted while the rents 
were in the hands of the assessee and 
Ramprotap as joint managers, although the 
money available for division would have 
been less, the dividend presumably would 
not be liable for tax. The assessee, however, 
suggests that if all or any of the disputed 
properties are found not to be joint, he will be 
called upon to refund to Ramprotap what he 
hes drawn in respect of that p:operty with- 
out any allowance for the inco:ne-tax paid. 
I do not think it necessary to speculate as 
to the pcsition which will arise in such 
a case, for I cannot see that such consi- 
derations can affect the construction of the 
section. 


Now with regard to the ownership of 
the property the position is that the 
assessee has been assessed in respect of 
property of which at the time of assess- 
ment he alleged he was the owner, and of 
which he still alleges himself the owner, 
for he does not object to the assessment 
on the ground that he is not the owner. 
He points out, bowever, that his title is 
disputed, and that to establish ithe has 
been compelled to institute a suit which 
may terminate in part, at any rate, in 


favour of Ramprotap, who until the Official 
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Receiver was appointed on July 28, 1930, 
was in possession vf the disputed pro- 
Perties. 

To adopt the language of the assessee’s 
Counsel, the law says owners shall be 
taxed ; it does not say that claimants shall 
be taxed. Now itis clear that before an 
assessee can be taxed as an ‘owner’ under 
s. 9, it must be decided that he is in fact 
the owner of the property in question, and 
intmy opinion this decision rests with the 
Income-tax Officer, subject to the rights 
of appeal under ss. 30 and 31. The mere 
existence of a dispute as to title, even 
where a suit has been filed, cannot of itself 
hold up an assessment, otherwise it would 
be open to an assessee {0 delay assessment 
indefinitely by arranging for the institu- 
tion of collusive proceedings. This difficulty 
is not met by pointing to s. 41, because 
as often as not in a suit for declaration 
of title and ejectment, no Receiver is ap- 
pointed and the possession of the party 
remains undisturbed. It appears, therefore, 
that the Income-tax Officer had prima facie 
_ the power to decide that the assessee was 
the owner of a half share in the properties 
without waiting for the final determination 
of the High Court suit. 

It is hard to see in this case how the 
decision, if it is to be called a decision, of 
the Income-tax Officer could have been 
other than it was. The assessee has 
throughout asserted ownership and has 
never appealed against the assessment on 
the ground that he is not the owner. It is 
true that the Commissioner appears to be 
in error in considering thatthe assessee's 
ownership has been declared by the parti- 
tion decree, but having regard to the asses- 
see's assertion of ownership and the 
arrangement embodied in the .order of 
April 2, 1931, it is impossible to say that 
the decision of the Income-tax Officer was 

ong. 

Wih regard to the contention that the 
owners are an association of individuals 
within the meaning of s. 3, it is enough 
to say that this point is not raised in the 
letter of reference. In my opinion, how- 
ever, the words ‘other‘asscciation of indivi- 
duals’ must be construed according to the 
ejusdem generis rule with reference to the 
word ‘firm’ preceding itand they do not 
cover the members of a formerly undivided 
Mitakshara family after a preliminary 
decree for partition has been made. The 
members of such a family appear to me 
to be in the same position as the members 
of a Dayabhaga family, and it has never 
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been suggested as far as I know that 
members of such a family cannot be indivi- 
dually assessed in respect of their shares. 

As regards the provisions of s. 41, the 
section with which this Reference is directly 
concerned, the assessee’s contentions are, 
first that the income, profits and gains 
represented be the annual value of the 
immovable properties have been received 
by him and Ramprotap as ‘managers’ with- 
in the meaning of the section, and secondly 
that the provisions of the section are 
mandatory, and that where its conditions 
are fulfilled, the Department can only look 
to the manager, and has no recourse to the 
person upon whose behalf the income, 
protits and gains are received. On the other 
hand the Crown maintains that the section 
cannot apply in the circumstances of this 
case, and further submits that even if the 
section is applicable, it merely provides 
machinery for collection which is available 
to the Department and which the Depart- 
ment is not compelled to employ. 

For the latter contention the Crown 
relies on the ubservations of the Madras 
High Court in Commissioner of Income-tax, 
Madras v. J.V. Saldhana (l). There a 
widow was assessed under s. 10 (1), 
Income Tax Act in respect of a business 
carried on by her and belonging partly to 
her and partly to her children. It was 
contended that the tax should be sepa- 
rately assessed on the various owners of the 
business, and levied on the widow as 
guardian under s, 40. Dealing with s. 40, 
the Court states at p. 898F : 

“Now the argument based on s. 40 may first 
be disposed of. Section 40 and the following sections 
have been held to be not charging sections but only 
machinery sections. Section 40 provides that the trus- 
tees or guardians shall be assessed in a like manner 
and to the same extent as the beneficiaries or wards 
may be assessed. Apart from the fact that these 
are not charging sections, it may also be observed 
that they are enabling sections, 7. e„ the Income- 
tax Officer can take steps to assess the trustees or 
guardians ag representing their separate beneficiaries 
or wards as the case may be, if he so chooses. But 
the sections do not compel the Crown to resort to 
them, The question in the case before us is not 
whether the Income-tax Officer can proceed under 
s, 40 or not, but where he has not chosen to proceed 
unders. 40 but proceeded to assess on another basig 
s. 40 can be relied upon as preventing him from 
doing so, It is clear that the section cannot be so 
utilised.” l 

Tne assessee questions the soundness of 
the observations made by the Madras 
Higo Court on the authority of Currimbhoy 

(1) 55 M 891; 138 Ind. Oas., 1, A I R 1932 Mad- 
378; 62 M L J600; (1932) M W N 575; 35L W 735; 
Ind, Rul (1932) Mad. 507 (F B). 
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Ebrahim Baronetey Trust v. Commissioner 
of Income-taz, Bombay (2) where the 
Judicial Committee held that in the cir- 
cumstances of the case the interest on 
securities was “receivable” by the trustees 
within the meaning ofs. 8 and that the 
property was “owned” by them within the 
meaning of s. 9. Neither case appears to 
me to be a direct authority on the ques- 
tion whether the application of the sections 
(including s. 41) grouped under Chap. V 
of the Act is mandatory or discretionary. 
Even on the assumption that the sections 
are mandatory when the conditions specifi- 
ed in them are fulfilled, the asseasee and 
Ramprotap are not, in my opinion, within 
the purview of s. 41. The order of April 2, 
1931, does not specifically appoint them to 
be receivers or managers, although having 
regard to the previous order and to the 
duties and powers conferred, I should hold 
that they could properly be described as 
“managers”. But to bring them within 
s. 41 itis not enough that they should be 
appointed to “manage” the property; they 
must manage it “on behalf of another”. 

The assessee maintains that he and 
Ramprotap are managing the property on 
behalf of that one of them who will ulti- 
mately be found, as a result of the suit, to 
be entitled to the property. In my judg- 
ment the Income-tax Officer, having found, 
as he wasentitled todo, that the assessee 
and Ramprotap are owners of the property 
in equal shares, was at liberty, if not bound, 
to treat them as managing, not on behalf 
of an unascertained owner, but on behalf 
of themselves. It follows that they have 
been rightly assessed and taxed directly. 
The answer to the question referred by 
the Commissioner will accordingly be that 
the assessee and Ramprctap were not 
managers cf the properties appointed by or 
under any order of a Court within the 
meaning of s. 41, Income Tax Act, and 
that the Income-tax Officer did not act 
illegally in assessing the assessee in respect 
of his share of the property. The assessee 
must pay the cosis of the Reference. Tne 
Rule stands discharged with costs—10 gold 
mohurs. 

Costello, J.—I agree. 


D. Rule discharged. 

(2) 61 I A 209; 148 Ind. Cas 855; AIR 1934 
P © 116: 58 B 317; 6R PO 145; 39 L W 771; 
(1934) A LJ 429; 38 O W N 618; 36 Bom. L R 557; 
(1934) M W N 589; 590 L J403 (POX 1934 OLR 
440; 1934 A L R 559; 66 M L J 643. 
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MADRAS HIGH COURT 
Orimiual Revision Case No. 65 
of 1937 
Oriminal Revision Petition No. 61 
of 1937 
October 6, 1937 
NewsaM, J. 
A. T. LAKSHMI AMBALAM— 
PBTITIONER 


VETSUS 
ANDIAMMAL—Resgonpent , 

Criminal Procedure Code (Act V of 1898), s. 488 
—Only lawful wife is entitled to maintenance— 
“ Living in adultery "—Meaning explained. 

Under s, 488, Criminal Procedure Code, a woman 
is not entitled to maintenance even if she has lived 
with aman as bis wife for 12 years and has also 
borne him a child. Only legally married women 
are entitled to maintenance under s, 488, Oriminal 
Procedure Oode. 

“Living in adultery” means something quite 
different from living an unchaste life The prin- 
ciple is that a husband is absolved from the obli- 
gation to maintain his wife when his wife has a 
de facto protector with whom shelives and by whom 
she is being maintained as if she were his wife, The 
obligation of a husband to maintain his wife arises 
from the anxiety of the Legislature to protect de- 
serted wives from the bitter necessity ,of earning a 
living by trading on their sex, That obligation, 
however, ceases when it has been voluntarily as- 


‘sumed by some man other than the woman's hus- 


band. No womancan fairly claim a rightto be 
kept by twomen. But it obviously isnot the law 
that a man may desert and neglect his wife and 
thus tempt her to unchastity and then resist her 
claim to be maintained by him on the ground that 
she is unchaste. Ma Mya Khin v. N. L. Godenho 


(1), relied on. 

Gr. P. under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revisethe order of the 
Court of the Sub-Divisional Magistrate of 
Devakottai, dated November 30, 1936, and 


made in M. O. No. 16 of 1936. 


Messrs. K. S. Jayarama Ayyar and R. 
Ramasubbier, for the Petitioner. 

Mr. S. Ramachandra Ayyar, for the Res- 
pondent. 

The Publie Prosecutor, for the Orown. 

Order.—-This isa petition praying that 
an order of the Sub Divisional Magistrate, 
Devakottai, awarding Rs. 15 as mainten- 
ance toa woman and Rs. 5 as maintenance 
toher daughter be revised. 

The petitioner resisted the respondent's 
claim for maintenance on two important 
grounds. The chief ground was that the 
woman seeking to be maintained was not 
his lawful wife. The pleadings are not 
exactly explicit on the point but their 
meaning is quite clear. Thus, petitioner 
said in his statement: “She was taken 
as wife by me 12 years ago, though there 
was no actual marriage.” There was a 


§12 


great deal of evidence on both sides on 
this question, but the Magistrate declined 
to give a definite finding. He seems to 
have been under the impression that a 
. woman is entitled to maintenance jf she 
has lived with a manas his wife for 12 
years and has also borne him a child. 
That, however, is certainly not the law. 
Only legally married woman are entitled 
to maintenance. I must, therefore, send 
this case’ backeto the lower Oouri for 
a definite finding after hearing both sides 


on the evidence already on record on the. 


question whether there was a valid mar- 
Tiage between the parties. I may perhaps 
add that this Court will be very loath to 
interfere with such a finding of fact, for 
the party aggrieved by the finding. may 
always file a suit. But this Court must 
interfere if the Magistrate awards main- 
tenance to a woman and does not justify 
his action bya definite finding that she is 
the wife of the person ordered to pay her 
miintenance. For only wives are entitled 
to maintenance. 

The petitioner also pleided that even if 
it be found that the woman ishis wife, 
she is not entitled to maintenance because 
she is ‘living in adultery’. The only evi- 
dencs of that offered was that she was er- 
pecting a baby which could nst be his 
and had more than one lover. Now, I 
understand the phrase, ‘living ia adultery’ 
to msan something quite different from 
living an unchaste life. The principle it 
seems tome isthata husband is absolved 
from the obligati in to maintain bis wife when 
his wife has a de facto protector with whom 
she lives and by whom she is being maintain- 
edas ifshe were his wife. The obliga- 
tionof a husband to maintain his wife 
arises from the anxiety of the Legslature 
to protect deserted wives from the bitter 
necessity of earning a living by trading on 
their sex. That obligation, however, ceases 
when it has been voluntarily assumed by 
some man other than the woman's husband. 
No woman can fairly claim a right to be 
kept by twomen. Bat it obviously is not 
the law that a man may desert and neglect 
his wife and thus tempt her to unchastity 
and then resist her claim to be maintained 
by him on the ground that she is unchaste. 
This view .of the meaning of the words 
‘living in adultery’ receives support from 
Ba Mya Khin v. N. L. Godenho (1). 

The lower Court’s order is set aside and 


(1) AI R1935 Rang. 446; 165 Ind. Oas. 205;9 R 
Rang. 191; 37 Cr. LJ 1115; (1936) Or. Cas. 864; 
1937 Rang, 86. 
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the case remitted for disposal afresh on 
the evidence already on record in the 
light of the above remarks,i.e, after re- 
cording ‘a finding on the validity of the 
marriage, 


A.-D. Order set aside. 


NAGPUR HIGH COURT 
First Civil Appeal No. 25-B of 1934 
December 21, 1936. 
Sronm, ©. J. AND NIYOGI, J. 
ARJUNSA RAGHUSA PATWI AND OTHERS 
—- APPELLANTS 


VETSUS . 
Firm HARAKCHAND-RAMCHAND— 
_ RESPONDENTS 

Contract—Sale—Failure to take delivery by 
buyer—Suit for damages—Fatlure, proved —Tender, 
if should be proved—Readiness and willingness to 
deliver, should be proved—-Wagering contracts and 
speculation—Difference potnted out—" Difference 
contracts, whether wagering contracts, if delivery 
or payment is to be made when other party calls 
for it—Breach of contract for delivery of goods— 
Damages—Measure of—Nominal damages, when to 
be given—Interest -Suit for damages for breach of 


_contract—Interest, when can be awarded—Pleadings 


— Pleadings in, mufassil~Latitude should be 
given. : 

In a contract for sale, the due date for delivery 
having passed, if the seller has cled upon his 
buyer to come and take delivery in a specified way, 
end is suing that buyer not for the price but for 
damages for failure to take delivery, the seller must 
prove tender. ; 

But that tender he is absolved from having to 
prove, when he establishes that his opponent had 
broken the concurrent condition of accepting the 
delivery. But although he is so absolved from having 
to prove tender, he is required to show readiness 
and willingness by establishing that the contract 
was notcompleted not because of his fault, but 
because of the fault of his opponent. [p. 816, col. 


1. 

[English and Indian case-law discussed.] 

There is nothing illegal in specalating. It is a 
common place of the Stock Exchange. The law on 
the other hand strikes at gaming. The difference 
between the two is fine. A very large number of 
dealings onthe Stock Exchange are of a speculative 
nature; persons buy and sell shares fora future 
date, with the hope of making a profit by the rise 
or fall in price, and often without the least inten- 
tion, or even ability, either to pay for the securi- 
ties, or to deliver them, but meaning to re-sell or 
re-purchase before the time for delivery arrives. 
This method of doing business is by no means con- 
fined to stocks and shares, but is of everyday 
occurrence in almost all commodities: and asfar as 
the distinction between speculation and gaming is 
concerned, it makes but little difference whether 
the commodities are actually paid for, and held 
with aview of selling again at a profit, or 
whether the matter is arranged by a re-sale 


`” before the time for delivery. Such dealings are . 


perfectly legitimate: Gaming and wagering con- 
tracts, on the other hand, are not real dealings at 
all; they may take the form of purchases and sales; 
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but they are, infact, mere bets on the market 
price of commodities ata future date. For a con- 
tract to bea gaming and wagering contract, there 
must not only be no intention on the part of either 
party to deliver, or take delivery of the commodi- 
ties, but also no obligation on either to do so ; there 
must be an agreement or undertaking that all the 
buyer has todo is to receive from, or pay to, the 
seller the difference between the price ofthe bar- 
gain and the price at some future date, Further, 
the essence of fgaming and wageringis that one 
party isto win and the other to lose upon a future 
event, which atthe time of the contract is of an un- 
certain nature. Thus the difference between the 
two is to be found in seeing whether the transaction 
in question is a real transaction or whether it is 
merely a peg tohand abet upon. Whether itisa 
real transaction depends upon whether in law the 
parties could be compelled to carry out the contract 
of sale. And in such matters it is often necessary 
to look beyond the formal contract to the under- 
standing behind, but in so doing, one must always 
bear in mind the fact that there is nothing wrong 
in different contracts so long as the parties are 
not absolved in any event from delivering the com- 
modity or paying if the other party calls for deli- 
very or payment. [p. &17, col. 2.] 
Case-law reviewed. | 

hen acontract to deliver goods is broken, the 
proper measure of damages in general is the differ- 
ence between the contract price and the market 
price of such goods at the time when the contract 
is broken, because the purchaser having the money 
in his hands may go into the market and buy. 
So, ifa contract to accept and pay for goods is 
broken, the same rule may be properly applied, for 
the seller may take his goods into the market and 
obtain the current price for them. Consequently, it 
is necessary to prove difference between contract 
price and market price. If that is not done, 
nominal damages; if that is done, that is the 
measure of damages prima facie. Barrow v. 
Arnaud (33), Cohen v. Cassim Nana (34) and Pirthi 
Singh v. Matu Ram (35), relied on. [p. €19, col. 1.] 

In a suit, interest can be given either by way of 
damages or under some statute, or because it is a 
matter of contract. Where ina suit for damages 
for breach of contract itis nota matter of contract 
and the right is not given under statute, it is wrong 
to give damages upon damages. Kandappa Muda- 
liar v. Muthuswami Ayyar (36) and Mill Støres Trad- 
ing Co, of India, Ltd. v. Seth Mathuradas (37), relied 
on. [p. 820, col. 2.] 

Some latitude should be given in case of mufassil 
pleadings. {p. 816, col. 2.) 

F. O. A. from the decree of the Court of the 
Third Additional District Judge, Amraoti, 
dated April 30, 1934, in Civil Suit No. 29 
of 1933. 

Mr. J.Sen, for the Appellants. 

Mr. M. R. Bobde, for the Respondents. 

Judgment—This is a defendants’ 
appeal in a suit claiming damages for 
breach of contract. The damages claimed 
are Rs. 17,087-3 with interest 1 per cent. 
per month from the date of the suit until 
realisation, with costs. The decree is for 
Rs. 12,521-7-3 with interest at6 per cent. 
per annum from the date of decree to 
date of realisation, with costs. The claim 


is mainly concerned with the defendants’ 
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refusal to take delivery under an alleged 
contract for the sale of cotton seeds. That 
accounts for Rs. 10,462-8-U of the damages 
claimed. The minor item of damage is 
claimed because the defendants failed to 
take delivery under a mandi contract 
wherein the plaintiff exercised his option, 
but the defendants failed to take delivery. 
For that the sum of Rs. 2,125 is claimed 
as damages. The difference between the 
sum of those two figures viz, Rs. 10,412-8-0 
plus Rs. 2,125, that is Rs. 12,557-8-0 and the 
claim of Rs. 17,087-8-0 is made up of interest 
claimed. at 1 per cent. per month from 


January 25, 1930, the date of the breach 


to January 17, 1933, the approximate date 
of the plaint (which is January 19, 1933) 
amounting to Rs. 4,500. 


This is another case in which a good 
deal of trouble in the appellate stage has 
been caused by the regrettable state of 
the pleadings. The paper-book contains 
no fewer than 26 typewritten pages of 
pleadings or alleged pleadings. There is 
tne plaint which covers 4 pages, the 
written statement of the second defendant 
which covers just 41/2 pages, the written 
statement of the: defendants Nos. 1 to 3, 
l4 pages, the so-called reply of the plain- 
til to the written statement of defendants 
Nos. lto 3, 1 page, the plaintiff's reply 
to the second defendant's written statement 
then an addi- 
tional written statement of the second 
defendant 1 page and odd, plaintiff’s 


-reply to the additional written statement 


4 pages, then some oral statements, then 
the so-called plaintiff's rejoinder 2 pages 
then some more oral pleadings and yet 
further oral pleadings, until at last we 
come to the 25 separate issues that have 
been setiled. Despite all those efforts to 
state the case, it has been possible for 
Counsel to address us with a view to 
showing that a vital averment has been 
omitted. This kind of action is a perfectly 
simple kind of action, so far as pleadings 
are concerned, and all the pleadings could 
have been reduced to 5 pages. The essen- 
tial.averment which it is argued is omitted 
is the averment as to readiness and 
willingness, and Tan Ah Boon v., 
Stateof Johore (|), im conjunction with 
Chengaravelu & Sons v. Venkanna & Sons 
(2) and Lakshmikanthan v. Narayanaswami 


(D) AIR 1936 PO 236; 163 Ind. Cas. 417;9R PO 
17; 44 L W 211 (PO. 

2 A I R1925 Mad. 971; 86 Ind. Oas. 299; 49 M L 
J 300- 


~~ 
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Tyer (3), is relied on. 
The case before their Lordships Judicial 
Committee was from Johore State, and it is 


not known to us whether the Procedure 


Oode applicable in that State contains any 
provision similar to O. VI,r. 6 of the first 
schedule to the Civil :Procedure Code, 1908. 
The action there was for;damages for breach 
of a contract to grant a lease. The grant 
in question was conditional upon the 
payment of a premium and first year’s rent 
and certain fees. The premium and the 
survey fees were paid the rent was in fact 
not deposited. It was held that the plain- 
tiff was not entitled to damages owing to 
his default in the payment ofrent. Lord 
Roche on behalf of the Judicial Oommittee 
observes as follows: . : 

“No plaintiff can maintain such an action unless 
he can aver and provethat he has performed or has 
atall times been ready to perform his part of the 
contract. This the appellant, owing to his serious 
default in payments of rent, was incapable of doing. 
In these circumstances their Lordships are of opinion 
that the appellant was not entitled to succeed in his 


action and that the Court of Appeal was correct in 
ordering that the claim should be dismissed.” 


Chengaravelu & Sonsv. Venkanna & Sons 
(3) was a case of sale of goods. The plaintiffs, 
were the buyers. It was held that in 
‘ guch a case, where the respective promises 
are for simultaneous performance, such an 
action does not lie at the instance of 
either party unless he alleges and proves 
that he was, at the critical date, really 
and willing to perform his part of the 
contract. Lakshmikanthan v. Narayana- 
swami Iyer (3), was another case of a 
buyer's action for breach of a contract for 
sale of goods not delivered. It was hold 
that in a suit for damages for breach of 
contract of sale, the seller must show that 
he was ableand willing to perform his 
part of the contract, and the buyer must 
show that he was ready and willing to pay 
the price. In Bir Bikramkishore Manikya 
v. Tafazzal Hossain (4), the action was by 
a landlord to get a decree for cess on the 
basis of a revaluation against the tenants. 
For that it is necessary to give notice 
under s. 54 of the Cess Act and to prove 
that notice has been duly served. In 
that case it was regarded that that was a 
condition precedent to the right claimed. 
It was urged that O. VI, r. 6, may imply 
the peformance of that condition precedent 
which accordingly the plaintiff was not re- 
quired to allege or prove. A distinction 

(3) A IR 1926 Mad 1109; 97 Ind. Cas, 986; (1926) 
M WN710 


(4) 60 C733; 146 Ind. Cas. 678; A I R 1933 Cal 
639; 370 WN 504;6 RO 247, 
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appears to have been drawn between the 
need to plead and the need to prove, that is 
to say, although O. VI, r. 6, raises an im- 
plied averment, that does not absolve the 
person whois regarded as so alleging from 
proving the allegation. In Ganesh Das- 
Ishar Dasv. Ram Nath (5), will be found 
a reference to a number of cases where 
the phrase “ready and willing’ has been 
from time to time considered in Oourts in 
India. 

This kind of case is one of concurrent 
conditions. The respective obligations im- 
posed on parties to a contract where there 
are concurrent conditions are, if we may 
say so, admirably expressed by the learned 
Authors of the 17th Hidno. of Anson's Law of 
Contract, at p. 349 as follows ; 

“If A and X agree thatthe performance of their 
respective promises shall be simultaneous or at 
least that each shall be ready and willing to perform 
his promise at the same time, then the performance 
of each promise is conditional on this concurrence 
of readiness and willingness to perform ; the cor- 
ditions are concurrent. 

“Thus in a sale of gods where no time is fixed for 
payment, the buyer must be ready to pay and the 
seller ready to deliver at oneand the same time. 
The promises are interdependent and conditional upon 
each other, so that if A fails to deliver X may nob 
only sue for damages but may also refuse to pay.” 


So far as India is concerned, the mutual 
obligation where there are reciprocal pro- 
misesis expressed in s. 51 of the Contract 
Act: 

“When a contract consists of reciprocal promises to 
be simultaneously performed, no promiser need per- 
form his promise unless the promises is ready and 
willing to perform his reciprocal promise.” 

In Shriram Rupram v. Madangopal 
Gowardhan (6), in an section for breach 
of contract by the seller brought by the 
buyer, their Lordships of the Privy Council 
held that the plaintiff could recover even 
when no tenderofthe purchase price was 
made where it appeared that the purchaser 
was ready and willing to carry out the 
bargain which could be inferred from the 
fact that the market was rising and where 
he proved that he had made preparations 
with the object of having the money 
ready in hand. It may be observed that 
that case was a Berar case, andone of the 
defences was, as here, that the transaction 
was a mere gambling transaction. The 
allegation, their Lordships. of the Privy 
Council observed, was not proved. There, 
the buyers were the plaintiffs and it was 
urged that the buyer could not recover 
damages unless he had actually tendered 


i5) 9 Lah. 148 at pp. 163, 165; 111 Ind. Cas. 498; 
A IR 1928 Lah, 20; 29 P L R 551. 
(8) 30 O 865; 5 Bom. L R 483;8 OWN 25(P C), 


t93? 
the price; but their Lordships observed that 
they were ready and willing and had 
made preparations with the object of having 
the money ready in hand, and more than 
this they were not required to do bys. 51 
of the Indian Contract Act. 

Chengravelu & Sons v. Venkanna & 
Sons (2), which follows on this point the old 
English decision of Morton v. Lamb (7), de- 
cided that the plaintiff in such a case must 
allege and prove that he was ready and 
willing to pay for the goods. It should be 
borne in mind that the English case was 
long before the change in pleading effected 
by the Common Law procedure Act of 1852 
before which it was common for the plaintiff 
to, insert in his declaration a general allega- 
tion tothe effect that all conditions were 
performed. Such old cases on pleading 
points, we feel, must be used with great 
caution; nob only hasthe law been entirely 
changed in England but the law in India 
is alsodifferent from that in England. On 
this particular point, however, there is to be 
found no difference between O. XIX, r. 14, 
of the English rules of the Supreme Court 
and O. VI, r. 6 of the Civil Procedure Oode. 
They both read as follows: 

“Any condition precedent, the performance or oc- 
currence of which is intended to be contested, shall 
be distinctly specified in his pleading by the plaintiff 
or defendant, as the case may be; and, subject 
thereto, an averment of the performance or occur- 
rence of all conditions precedent necessary for the 
case of the plaintiff or defendant shall be implied in 
his pleading.” 

It was strenuously urged thatin Tan Ah 
Boon v. State of Johore (1), the Privy 
Council had observed that it was necessary 
to aver and prove payment of the rent in 
advance before the suit for damages for 
breach of the agreement to grant lease 
could be successfully prosecuted, and that, 
therefore, by “condition precedent” was 
meant something different from an allega- 
tion necessary to be established as part 
of the cause of action. It is, however, to 
be observed that, quite apart from the 
question as to whether anything similar to 
O. VI, r. 6, is to be found in the Procedure 
Code of Johore, what their Lordships there 
actually decided was that, as the plaintiff 
had failed to prove payment, and as it has, 
on the contrary, been established that 
plaintiff had not paid the rent in advance 
which rent wasa condition precedent, for 
that reason the plaintiff could not recover. 
We donot understand their Lordships as 
deciding that case on a pure point of plead- 
ing, viz., that the plaintiff having failed to 


(7) (1797) 7 T R 125; 4 R R 395, 
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aver, his evidence adduced to prove an 
absent allegation could not be listened to 
and therefore he had not proved readiness 
and willingness. 

Here itis true there is no allegation of 
readiness and willingness, but tnere are 
allegations toshow that the plaintiff asked 
the defendant to take delivery and offered 
delivery from particular goods at particu- 
lar placesup toand we think we should 
infer by that is meant including the Janu- 
ary 25,1930. There is evidence to show 
that arrangements had been made and con- 
tracts entered into by the plaintif which 
gave him the right to call for delivery of 
goods from the persons in whose possession, 
as the plaintiff had indicated to the defend- 
ants, the goods were from which the de- 
fendents could, on demand, have obtained 
delivery. There is on the part of the 
defemdant No. 2 (written statement 
para. 10) an allegation that the plain- 
tiff had not the means and did not possess 
the commodity to enable him to give 
delivery. There is in para. 8 of the plaintiff's 
reply to the second defendant's written 
statement the allegation that the plaintiff 
had the means to give the delivery, and he 
actually offered the same. On the mandi 
contract there is an allegation in the plain- 
tiff's reply to the additional statement of 
defendant No. 2, para. 3, the allegation that 
the plaintiff first informed of the option on 
January 20, 1930, orally, and then offered 
delivery. When he found that the defende 
anis were evading, he gave notice by tele- 
gram as alleged in para. 3 of the plaint. 
Paragraph 3 of the plaint relates to the 
main contract, and the telegram there is 
specified as a telegram of January 23, 1930, 
That telegram is in the following words: 

“Already particulars delivery offered you still not 
weighed ready and willing to give delivery of 
cotton-seed khandies 1,650 as contracted your failure 
to take delivery up to 25th instant will result in legal 


action for damages and loss now rate 18-8-0 market 
decreasing note." 

On October 26, 1933, the second defend- 
ant made an application inter alia ag 
follows: 

“The issue (No. 24 which is in the following form 
whether the parties had or had not the commodities 
to offer ?) refers merely to the commodity and not to the 
means, That as a matter of fact the plaintiff in 
his replication tacitly admits the contention of the 
defendant that the parties had not the commodity to 
deliver. No issue, therefore, really arose on the ques- 
tion of possession of commodity. But it ig humbly 
submitted thatan issue does arise as to whether the 
parties had the means meaning money to enable them 
to make and take delivery.” 


So far as we can see, nothing happened so 
far as that application is concerned. It 
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does appear, however, that the parties were 
under no misapprehension as to what it was 
that the other side was saying on this point. 
The defendant was saying that this was 
a wagering contract; nobody intended that 
there should be any delivery; you, plain- 
tiff, neither intended delivery, nor had 
you the power to deliver. The plaintiff, on 
the other hand, was saying, these were not 
wagering contracts; [ had the power to deli- 
ver; it was undoubtedly in contemplation 
that we should settle differences, but if 
there was no settlement of differences, then 
the party entitled could demand that the 
other should carry out his contract; arrange- 
ments were, accordingly, made by me and 
communicated tothe other side as to from 
what source these goods could be got. 
In the famous case of Cort v. Ambergate & 
Ry Co. (8), Lord Campbell, on the question 
of readiness and willingness, observed as 
follows: 

“Tn commonsense the meaning of such an averment 
of readiness and willingness must bethat the non- 
completion of the contract was not the fault of the 
plaintifis and that they were disposed and able to 
complete it if it had not been renounced by the de- 
fendants.” 

Again, however, here a little caution is 
| necessary. This, as we understand it, is 
“not a case of suing for damages for anti- 
cipatory breach of contract as was the case 
in the group commencing, with Hochster 
v. De La Tour (9). This is a case where 
one party to a contract for sale, the due 
‘date for delivery having passed, who has 


“called upon his buyer to come and take deli-- 


very in a specitied way, is suing that 
buyer not for the price (for the goods have 
not been allocated to the contract) but for 
damages for failure to take delivery. Such 
an action would originally have required 
the plaintiff to prove tender. But that 
tender he isnow absolved from having to 
prove, when he establishes that his oppon- 
ent had broken the concurrent condition. 
But although he isso absolved from hav- 
ing to prove tender, he is required to show 
readiness and willingness: (see also Court's 
case Supra see also the observations of 
McOardie, J., in Levey & Co. v. Golaberg 
(10). He proves readiness and willingness 
when he establishes that the contract was 
“not completed not because of his fault, but 
because of the fault of his opponent. That 


(8) (1886) 17 Q B127; 0 L J Q B460; 15 Jur. 


7. 
9) (1853) 2 El. & BL 678; 22 LJ QB455; 17 
ae gia. 4; L T (0 9 171; 95 R R 747. , 
(10) (1922) 1K B 688; 91 LJK B 551;127L T 
298; 38T L R446. 
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as we understand, is the meaning of 
Lord Cambell’s observations. The dis- 
tinction between the position of a person 
who relies on an anticipatory breach 
and one who maintains the contract cannot 
be better expressed, in our respectful opi- 
nion, thanin the words used by Cockburn, 
C. J. in Frost v. Knight (11) and see Millett 
v. Van Heek & Co. (12). 

Bearing in mind that the Privy Council 
has said on many occasions that some 
latitude should be given in the case of 
mofussil pleadings, bearing in mind O. VI, 
r.6 andthe actual allegations made here, 
we are of the opinion that this claim does 
not fail for failure to comply with technical 


-Tules of pleading. 


That lsads to the consideration of the- 
question : Has the plaintiff failed to prove 
{as distinct from- ever)—readiness and 
willingness? It was conceded in argument 
that plaintiff proves readiness and willing- 
ness if he can show that he was able to 
deliver, and the question than turns on 
whether the plaintiff has established that 
he was-able to deliver. The facts must be 
shortly stated. 

The second defendant is the individual 
who entered into, with the plaintiff, a 
series Of transactions, undoubtedly of a 
speculative natwe. He wasa member of 


"a joint Hindu family, and defendants Nos. 1 


and 3 are the other members of that fami- 
ly. Their defence was, in addition to the 
second defendants, that these transactions ° 
were not binding on them, as they were 
no part of the joint family business. Noth- 
ing has been said as tothat in this appeal. 
The nature of these contracts varied. Some 
were for future delivery and the plaintiff 
was at one time a seller and at another 
time a buyer. In respect of this transac- 
tion he was seller to the extent of 2,700 
khandis of cotton seed, and he was a buyer 
to the extent of 1,050 khandis. It will be 
remembered that the telegram offered de- 
livery of 1,650, the reason for that limited 
offer being, as the plaintiff says, that it 
was idle his delivering 2,700 and then 
bringing 1,050 back. In other words, he 
offered to deliver the difference between 
what he had sold and whathe had bought. 
Nevertheless in this action he is seeking 
damages and hasreceived damages on the 
basis of 2,700, which claim can be supported 
on the ground that, although it may be 


(1) (1872) 7 Ex. lll; 41 L J Ex. 78; 26 L T77; 
OW RAT 


(12) (1921) 2 K B 369; 90 L J K :B 671; 125 L T 
51; 65 S J 356; 37T L R 4il, 
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that (say) on November 1, the plaintiff isa 
seller and on December 1, a buyer, the 
two contracts are entirely distinct. It is 
consequently not necessary, if one of those 
contracts be broken, for the party com- 
plaining of the breach to take into account 
what has happened to another contract. If 
that other contract has, in turn, been 
broken by him, it is for the party complain- 
Ing to pursue his proper remedy, and 
although in the telegram in question the 
plaintiff offered to treat the two contracts 
In such away that he only called upon 
the defendants to take delivery of the 
difference, he was not bound todo so, and if 
the defendants instead of taking advantage 
of. that attitude, took up the point that 
both the contracts were wagering contracts, 
the plaintiff is entitled to test that ques- 
fion and to sue for breach of his contract 
leaving the defendanis in. the difficult 
position of having to maintain an action 
for breach of a contract which they had 
already declared to be a wagering contract. 
The above remarks relate to one of the 
three classesof transactions. 

The other two are what are known as 
mandi and teji contracts. These are in the 
nature of option contracts to sell or buy. 
Both kinds of contracts were entered into, 
but-so far as teji contracts are concerned, 
the, plaintiff did not exercise his option, 
and.no claim is made in this suit. 
regards the mandi contract, the agreement 
‘was to: the following effect as alleged: 
The plaintiff was toinform the defendant on 
January 20, 1930, whether he (the plaintiff) 
would ‘deliver 500 khandies of cotton seed 
at Rs. 22-12-0 per khandi up to January 25, 
1930, or whether he (the plaintiff) would 
pay damages at the rateof 4 annas per 
khandi. He thus had the option either to 
deliver or not to deliver; but if he did not 
offer delivery, then he had to pay damages 
ata liquidated rate. In point of effect, 
the plaintiff exercised the right to deliver, 
informed the defendants on January 20, 
1930, that he would deliver, offered delivery 
on January 23, 1930, for January 25, 1930, 
and the defendants failed to take delivery. 

The defendants take up the position that 
all transactions—sale, teji and mandi—these 
were gaming and wagering transactions. 
The learned trial Judge has come to the 
onclusion that they were not. The ques- 
ion is one not without difficulty, and as 
his-kind of business appears to be not in- 
requent in Berar, we consider it desirable 
fo State at some little length what we have 
be the law as regards: wagering 


172—103 & 104 
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contracts on the one hand and speculative 
contracts on the other. The difficulty is 
to distinguish between speculation and 
gaming. There is nothing illegal in specu- 
lating. It is a common place of the Stock 
Exchange. The law on the other hand 
strikes at gaming. The difference between 
the two is fine. Itis,in our opinion, well 
expressed in the ‘Laws of the Stock Ex- 
change’ by the late Sir Walter Schwabe 


and the present Branson. J. at p. 245: 

“A very large number of dealings on the Stock 
Exchange are of a speculative nature; persuns buy 
and sell shares for a future date, with the hope of 
making a profit by the riseor fall in price, and 
often without the least intention, or even ability, 
either to pay for the securities, or to deliver them, 
but meaning to resell or re-purchase before the time 
for delivery arrives This method of doing business 
is by’ no means confined .to stocks and shares, but 
is of everyday occurrence in almost all commodities : 
and as faras the distinction between speculation 
and gaming is concerned, it makes but little differ- 
ence whether the commodities are actually paid for, 
and held witha view of selling again ata profit, or 
whether the matter is arranged by a re-sale before 
the time for delivery. Such dealings are perfectly 
legitimate : Forget v. Ostigny (13). Gaming and wager- 
ing contracts, on the other hand, are not real deal- 
ings at all; they may take the form of purchases 
and sales, but they are,in fact, mere bets on the 
market price of commodities at a future date. For 
a contract to bea gaming and wagering contract, 
there must not only be no intention on the part of 
either party to deliver, or take delivery of the 
commodities, but also no obligationon either to do 
so; there must be an agreement or understanding 
that all the buyer has to do is to receive from,.or 
pay to, the seller the difference betweenthe price 
of the bargain andthe price at some future date. 
Further, the essence of gaming and wagering is 
that one party is to win and the other to lose upon 
a further event, which at the time of the con- 
tract is of an uncertain nature: Thacker v. Hardy 
(14 Ki 
Thus the difference between the two is 
to be found in seeing whether the transac- 
tion in question is a real transaction or 
whether itis merely a peg to hand a bet 
upon. Whether itis a real transaction de- 
pends, in our opinion, upon whether in 
Jaw the parties could be compelled to 
carry out the contract of sale, assuming we 
are dealing with a speculative transaction 
similar in nature to the present. As is 
pointed outin Pollock and Mulla, Indian 
Contract Act, sixth edition, p. 234, citing 
Perosha v. Manekjt (15), Universal 
Stock Hachange v. Strachan (16), Eshour 
Dass v. Venkatasubba Rao (17) and Sukhdev- 


(13) (1895) A O 318; 64 L JP C6211 R 474; 72 L 
T 399; 43 W R 590. 

14) (1879) 4 Q BD 685; 48L JQ B 299;39L T 
595; 27 W R 158. 

(15) 22 B 899 at p. 903. 

(16) 1896) A C 166; 65 L J QB 429; 74 L T468 
44W R 497; 60 J P 468- 

(17) 18 M 308. 
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doss Ramprasad v.Govinddoss Chatturbhuja- 
doss (18): 
“Tn order to constitute a wagering contract neither 


party should intend to perform the contract ‘itself, 
bat only to pay the differences,” 


And again citing J. H. Tod v. Lakhmi- 
das (19), Ajudhia Prasad v. Lalman (20), 
Sassoon Y. Tokersey (21), Motilal v. Govind- 
ram (22), Hurmukhrai v. Narotamdass (28), 
Kesrichand v. Merwanjee (24) and Meghji v. 
Jadhowji Morarji (25) : 

“Contracts ale not wagering contracts unless it be 
the intention of both contracting parties at the time 
of entering into the contracts under no circum- 


stances to call for or give delivery frem or to each 
other.” 


The dithculty comes in in considering whe- 
ther the transaction is of the nature disclosed 
by the written contracts or whether under- 
lying them and behind them is some col- 
lateral contract or the existence of some 
overriding circumstance which shows that 
it was never the intention of either side 
to deliver or require delivery, but that, on 
the contrary, the documents expressing 
such an obligation were a mere guise to 
clothe in legal form a transaction which was 
inherently unlawful. 

As to the law on this branch, the leading 
case is the decision of the Judicial Com- 
mittee in Sukdevdoss; Rumprasad v. Govin- 
doss Chaturbhujadoss (26), where it was held 
that the contract there under discussion 
was not a wagering contract, because it had 
not been proved that it was entered into 
upon the terms that only -difference should 
pe paid. The same conclusion was arrived 
at by the High Court of Bombay in Mani- 
lal Dharmsi v. Allibhat Chagla (27), where 
they were concerned with teji mandi 
contracts, and it was held that such 
contracts cannot be held to be wag- 
ers on account of their apparent 
nature and characteristics alone without 
proof of the fact of the commoz intention 
of the contracting parties whether to deal 
only in differences and in no circums- 
tances to call for orto give delivery. So 

(18) A IR 1928 PO 29; 107 Ind. Cas. 29; 470 L 
J 144; 54 M LJ 130; 30 Bom LR 23850 W N 


195; 27L W 453; I LT 40 Mad. 138; 51 M 96; 26 A 
L J 484 (P 0O}. 

(19) 16 B 441 at pp. 445 & 446, 

(20) 25 A 38; A W N1902, 178. 

(21) 28 B 616, 

(22) 30 B 83. 

(23) 9 Bom. LR 125. 

(24) 1 Bom. L R 268. 

(25) 12 Bom. L R1062 at p. 1064; 8 Ind, Cas, 1051. 

(26) 51 M96; 107 ind. Cas 29; 47 O LJ 144; 54 
M LJ 1380; A I 81928 P O 30;30 Bom. LR 238; 
50 WN 195; 27 LW 453; I LT 40 Mad 138; 26 
A LJ 484 {P C). 

(27) 47 B 263; 68 Ind. Oas. 481; 24 Bom. LR 82; 
A I R1922 Bom. 408, 
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also in Kanwar Bhansukha Nand Y 
Ganpat Rajram Jiwan (28) where the 
burden of proof was also placed on the 
defendants, it being held that the ordinary 
presumption is in favour of the legality of 
the contract and it is for those, who asset 
that performancs was not intended, to 
prove their assertion. The same View as 
to the need to prove a common intention to 
deal only in differences was taken by 
Jackson, A. J. C., in Rangasa v. Hukum- 
chand (29). Lastly, and very recently, the - 
matter has been expressed in the language 
of the Privy Council above referred to in 
Muhammad Valli Patel v. Hast Astatic 
Co., Ltd. (30). 

Here the defendants have alleged that 
it was part of the understanding between 
the parties that there should be no de- 
livery, but that they should only settle differ- 
ences. The question, therefore, arises : 
Have they established that allegation? If 
they have, then the contract is a wager- 
ing contract. If they have not, the con- 
tract is not a wagering contract. The 
proper inference will depend upon the cir- 
cumstances proved. As their Lordships of 
the Judicial Committee observe in Kong 
Yee Lone & Co. Vv. Lowjee Nanjee (31) 

“If the circumstances are such as to warrant the 
legal inference that they never intended any actual 
transfer of goods at all, but only to pay or receive 
money between one .another according as the mar- 
ket price of the goods should vary from the con- 
tract price at the given time, that is not a com- 


mercial transaction, but a wager on the rise or 
fall of the market.” 


We are respectfully of the opinion that 
what sir Lawrence Jenkins stated in Doshi 
Talakshi v. Shah Ujamsi Velis (32) as to 
the need insuch matters to look beyond 
the tormal contract to the understanding 
behind is in many cases necessary, but in 
so doing, one must always bear in mind 
the fact that there is nothing wrong in 
different contracts so long as the parties 
are not absolved in any event from deliver- 
ing the commodity or paying if the other 
party calls for delivery or payment. | l 

Here we find the plaintiff and the de- 
fendants entering into a very considerable 
number of these contracts not only with 
each other, but with different third parties. 
We find, as a rule, the deal being settled 


sig) 7 Lah, 442; 94 Ind. Cas 304; AIR 1926Lah 


(29) 26 N LR 125;120 Ind. Cas. 406;Ind. Rul 
(1930) Nag, 38; A I k 1930 Nag. 111. 

($0) 14 R 347; 164 Ind. Oas. 654; A I R 1936 Rang 
319; 9 R Rang, 118. 

(31) 29 O 461; 28 I A 239; 3 Bom, L R 476; 50 W 
N 714; 8 Sar. 101 (P O}. 

(82) 24 B 227. 
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by differences. We find, however, on occa- 
sions that delivery is called for and de- 
livery is made or acceptance is required 
and the goods received. These exceptional 
cases, itis true, form avery small propor- 
tion of total value of the business done. 
But we are unable to disagree with the 
conclusion of the learned trial Judge that 
taking the circumstances all round, bear- 
ing in mind that in Amraoti there is a 
very considerable market in cotton seeds, 
that here the plaintiff has satisfied the trial 
Judge that he intimated to the defendants 
where they could go and collect the goods, 
bearing in mind that both plaintiff and 
defendants in respect of similar contracts 
at or about the same time during the same 
January period! have, in fact, delivered or 
received goods under such contracts, there 
was here no ancillary agreement to the 
effect that in no event should delivery be 
made or acceptance required. In our 
‘opinion it follows that these speculative 
contracts were not gaming contracts. The 
plaintiff is, therefore, not precluded from 
suing. We also see no reason to differ from 
the learned Judge on the question of 
readiness and willingness. 

The question remains as to the damages. 
The rule is laid down by Tindal, C. J., in 
Barrow v, Arnaud (33) as follows :— 

“When a contract to deliver goods is broken, the 
proper measure of damages in general is the 
difference between the contract price and the market 
price of such goods at the time when the contract 
is broken, because the purchaser having the money 
in his hands may go into the market and buy. So, 
ifa contract to accept and pay for goods is broken, 
the same rule may be properly applied, for the 


sellermay take his goods into the market and obtain 
the current price for them.” 


The same opinion was expressed in 
Cohen v. Cassim Nana (34) and in Pirthi 
Singh v. Matu Ram (35). 

It is, therefore, necessary to prove 
difference between contract price and 
market price. If that is not done, nominal 
damages ; if that is done, that is the 
measure of damages prima facie. That has 
been done in this case. But it is said, 
here the plaintiff had no goods, and upon 
that arises a very interesting position on 
the facts here present. Those facts are as 
follows : 

The plaintiff's ability to deliver these 
goods is founded on the fact that he had 
contracted with a number of people for 
goods for delivery on the same date within 


the same period as this contract required 
(33) (1846) 8 QB 604 at p. 609. 
(34) 1 C 264. 
(35) 13 Lah. 766; 138 Ind. Cas. 241; AIR 1932 
Leh, 356; Ind. Rul. (1932) Lah. 443; 33 P L R 450, 
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him to deliver; but although the plaintif 
had got those contracts with those persons 
whereby those persons were required to 
deliver to him goods, those persons had 
also got contracts with him requiring him 
to deliver goods to them, and on balances 
there was practically no ditference between 
their obligations to deliver to him and his 
obligations to deliver to them. Now ıt is, 
in our opinion, true that in considering 
his ability you have to consider his power 
to require the carrying out of a contract, 
and in our opinion, if A contracts to 
deliver to B a thousand bags of rice and 
B contracts to deliver to A at the same 
time a thousand bags of rice, those two 
contracts, if made at different dates, are 
separate contracts, and A could call upon 
B todeliverto him (A) a thousand bags 
of rice. 

Does this make any difference ? Assum- 
ing, a8 here, that the market was falling, 
the position can be stated as follows: A 
sells to B a thousand khandies at Rs. x 
which is greater than Rs. m, the 
market price. B sells to A a thousand 
khandies at Rs. y which is greater than 
Rs. n. A sells to C (the present defen- 
dant) 1,000 khandies at Rs. z also greater 
than n. Now if C refuses to accept, A 
loses his bargain which in rupees is repre- 
sented by zn. IfC accepts, A gets Rs. z 
and has to buy in order to deliver to B 1.000 
khandis at the market price,2. e. Rs. n. 
So he gets Rs. z and pays out Rs. n, 80 
that he gets Rs. zn. The result is thus 
seen to be the same, that is to say, if the 
defendant carries out his contract, the 
plaintiff gains the difference between the 
sale price and the market price, and if 
he refuses to carry out his couatract, the 
plaintiff loses the difference between the 
contract price and the market price, even 
though, in order to carry out the contract, 
delivery has to be made from stocks held 
by B. Butif delivery is made from stocks 
held by B, A has to pay B Rs. y for 
goods which he could buyin the market 
at Rs. n, and so he loses Rs. yn. EC 
declines to carry out his contract, it is 
not necessary for A to take delivery from 
B and thereby expend Rs. y. He can 
settle his difference with B which will be 
the difference between x andy. Butif A 
has to take delivery from B, he would 
also require B to take delivery from him, 
and would accordingly get lis. x from 
B. So he gets Rs. x from B, he pays 
Rs. y to B. He gets R. z from C, 
and in order to carry out bis contract 


820 
with B, he buys 1,000 khandies whichis Rs. n 
out of his pocket. So he gets x+z and pays 
yin. If, on the other hand C settles differ- 
ences with B, he receives, if the difference 
is in his favour, Rs x-y. The difference, 
therefore, is (x-+z)—(ytn)(ety). The 
answer to thatis 2-+-n which is the same 
as before, so that this added factor that 
he had to carry out his contracts with 
third parties and settle certain differences 


with them makes no difference in the 
result. 


The next question, is, seeing that in the 


telegram the plaintiff only stated that he 


was ready and willing to give delivery of 
1,650 khandies, is he precluded from claiming 
on the basis of 2,700 khandies ? The reason 
for that figure in the telegram has been 
explained as follows: There were here 
cross-contracts made at different dates 
whereby the plaintiff had to deliver to the 
defendants 2,700 khandies, and the defend- 
ants had to deliver tothe plaintiff 1,050. 
The defendanis and the plaintiff had to 
take delivery at the same time. The 
plaintiff was prepared to carry out his 
contract. He, therefore, was in this pcsi- 
tion; He could call upon the defendants 
to come and take delivery of 2,700, buf the 
plaintiff would have had to go to the 
defendants and take delivery of 1,050. To 
avoid that force, he had offered the difference 
between the two. 


It is said that that is not a sufficient offer 
to show readiness and willingness to. 
deliver 2,700. In our opinion, however, on ` 
balance, all that remained for delivery was 
1,650, and the plaintiff was entitled to carry 
out his contract and thereby absolve the 
defendants from taking more than 1,650. 
But, in our opinion, having taken up that 
position, he was treating the defendants as 
having tendered 1.050 which he, the plaint-. 
iff, had in turn accepted, and if that be so, 
he can only now claim damages in respect 
of the 1,650 khandies, It is true that the 
contracts were separate. and the plaintiff 
is entitled to sue on his contract and leave 
the defendants to 
But, viewing the case as a whole we are of 
the opinion that the plaintiff's attitude is 
consistent only with the view that there 
has been notional acceptance by the 
defendanis of 1,050 anda delivery of the 
game 1,050 notionally to the plaintiff. Were 
it otherwise, in our opinion, the offer of 1,650 
would not be sufficient to show a readiness 
and willingness on the part of the plaintiff 
to carry out his contract, that is to 
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deliver 2,700. The decree will be modified 
accordingly. l 

There remains the cross-objection. This 
raises the question of whether the learned: 
trial Judge was, in the circumstances here. 
present, entitled to disallow the claim for 
interest. The contracts, examples of which 
are to be found in Exs. D-1, D-2, Det, D-5, 
etc, do not provide for payment of interest. 
It can be given either by way of damages 
or under some statute, or because if 1s a 
matter of contract- Ib. is not a matter.of: 
contract here. The right is not given under. 
statute, and in, our opinion, it is wrong to 
give damages upon damages. The measure 
of damages is as we have stated ahove. 
This is the view taken bythe Full Bench 
in Madras in Kandoppa Mudaliar vV. 
Muthuswami Ayyar (36) and by the Judicial. 
Commissioner's . Court, Nagpur, in the 
Mill Stores Trading Co. of India, Ltd, V.: 
Seth Mathuradas (37) cases relied upon- 
by the learned Additional District Judge. 

It is our pleasant duty to observe that. 
Mr. Dashottar, the third Additional District 
Judge, Amraocti, at the time, who disposed: 
of this matter, has shown the greatest care, 
in our opinion, in his judgment, and has- 
very fully considered the law; and though | 
we have differed from him, on a point 
which makes a substantial difference in the. 
amount of damages awarded, it is because 
we take a somewhat different view as to the’ 
legal inference to be drawn from the words, 
ing cf the telegram. 

He, in para. 27 of his judgment, took the, 
view that the defendants, before the date, 
for delivery and: after the telegram was.. 
sent, orally stated that.theyZwould not take: 
delivery, but only setfle differences, so that. 
the learned Judge, treated this as a case of- 
anticipatory breach, whereas as the matter. 
was argued before us, the case was put as 
though this were as a case in which a 
seller ready and willing to deliver was.. 
entitled to sue for .the. difference. between- 
the market price and the sale price. in- 
respect of the goods which he had express- 
ed himself ready and willing to deliver. 
On the construction of that telegram, a 
link to his evidence, we have regarded the 
readiness and willingness as properly 
limited to 1,650 khandies, and the defendants 
are absolved from tendering delivery of- 
their 1,050 khandies. On this view ‘the’ 
damages are, in our opinion, as stated herein.. 


(36) F0 M 94; 99 Ind, Cas, 609; 24 LW 782;.51 M. 
Lo 765; (1926) M W N990; A I R1927 Mad. 99 
4 


( 8 
(87) 17N L R1 at p. 7; 57 Ind. Cas. 636; A I R 1920 
Nag. 161. ; 
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On the view expressed by the learned 
trial Judge, the damages were correctly 
assessed by him. . 
Dp. Appeal partly allow2d and decree 
modified. 
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Income Taz Act(XI of 1922), ss. 25-A, 26, 22, 34, 
63—Scheme of Act—Ss, 25-A and 26, interpretation 
of—Hindu undivided family and limited company, 
whether mutually exclusive— Conversion of undivided 
family into company, without disruption—Partial 
succession to Hindu undivided family, legality — 
Company—Assessment, -extent of—Fresh notice upon 
successor, if necessary — Proceedings against predeces- 
sor, tf can be continued—Question, whether party has 
discharged onus, if can be raised under s. 66—Com- 
putation of income, method of—Officer exercising 
discretion not arbitrarily—Interference — Assistant 
Commissioner, if can under s8. 30 (2) admit new 
matter inform of additional ground of appeal. 

So far as the scheme of the Income Tax Act goes, 
each section deals only with the matters specified 
therein and goes no further, and each section 
completely covers the matter with which it deals. [p. 
823, col. 2.] 

Section 25-A applies only to those cases where the 
question involved is one of pure and simple disruption 
of a-Hindu undivided-family unattended by conver- 
sion, or transformation intoa new entity. It ison 
this account that sub-s. (1) of s. 25-A limits the en- 
quiry to be made by an Income-tax Officer to the 
solitary question, whether separation of the members 
of a Hindu undivided family has taken place and the 
family property has been partitioned. The remain- 
ing two sub-sections are merely complementary of 
sub-s. (1) and deal with only those matters which 
arise therefrom. [ibid.] 

In the same manner, s. 26 is intended to meet com- 
pletely, those cases which are specified in sub-ss (1) 
and (2) thereof respectively, in whatever way the 
situation envisaged there may arise. If, therefore, 
in the place of a Hindu undivided family, which isa 
person, anew firm is constituted or a new company 
brought into existence, which again is a perron, it 
cannot be urged that the provisions of sub-s, (1) or 
sub-s. (2), asthe case maybe, arenot attracted, 
simply because there exists a section which expressly 
deals with the disruption of a Hindu undivided 
family. [p. 824, col. 1.] 

A Hindu undivided family and a firm or a limited 
company are mutually exclusive and cannot co-exist, 
the main featureof a Hindu undivided family being 
jointness of tenancy with a right of survivorship 
amongst its constituents andthe chief characteristic 
of a firm ora company being separateness of interest 
and no survivorship. Without disruption the con- 
version of a Hindu undivided family into a firm ora 
company in its entirety is inconceivable and that so 
long as it remains undivided, the question of succes- 
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sion to it asa whole by another entity does not 
arise. [p. 824, col. 1.] 
A partial succession to a Hindu undivided family 
isnot repugnant to any notion of law, A Hindu un- 
divided family is a different person altogether from a 
company, its rights, its obligations, its privileges and 
its constitution are altogether diferent from the 
rights, obligations, privileges and constitution of a 


‘company, andas it is possible under the income-tax 


law that a person conducting several businesses may 
be succeeded in a particular business which is divisi- 
ble from the other businesses of his,a Hindu un- 
divided family as a person can in the matter of such 
business be succeeded by acampany to that extent. 
The assessment can be made upon the company to 
thatextent to which it was found in fact tohave 
actually succeeded to those businesses which were 
separable from the rest. |p 826, col. 2.] 

[Case-law discussed. | 

The Income Tax Act does not contemplate any 
fresh notice to be served upon the successor, inas- 
much asthe proceedings once started against the 
predecessor continue against the successor even if 
the predecessor has ceased to exist. In the absence 
of any clear direction to the contrary, no obligation 
is imposed upon the department in this behalf, 

ibid. 

Th question whether a party has discharged the 
onus or not isa question of fact and it cannot be raised 
before the High Court under s. 66, Income Tax Act. 
Wali Mohamad v. Mahomed Bakhsh (10) and Nafar 
Chandra Pal v. Shukur Shetkh (11), relied on. [ibid.] 

The incdme is to be computed with reference to the 
position at the time it was earned, although by s. 26 
the charge of tax computed on that basis is laid upon 
some one else. [p. 827, col. ij] | 

Ifan officer vested with the discretion to do or not 
to doa particular thing does not misdirect himself in 
law, or in other words, does not exercise his discre- 
tion arbitrarily, the High Court will not be justified 
in interfering with it. Brij Indar Singh v. Kanshi 
Ram (12), relied on. |ibid | 

An Assistant Commissisner has no authority under 
sub-s. (2) of s. 20 to admit a new matter raised in the 
form of an additional ground of appeal after an ap- 
peal has once besn admitted, whether within the 
period prescribed therefor or after its expiry. All 
that he can do under this enabling provison is to 
admit an appeal for the first time even if it is pre- 
sented after the period prescribed therefor. [ibid.] | 


O. Ref. referred by the Commissioner of 
Income-tax, Punjab, N.-W. F. and Delhi 
Provinces, Lahore, dated February 20, 1936. 

Mr. Kirpa Ram Bajaj, for the Assessee. 

Messrs. J. N. Aggarwal, S.M. Sikri and 
M.M. Aslam Khan, for the Income-tax 
Commissioner. 

Din Mohammad, J.—This is a case 
stated by the Commissioner of Income-tax 
under s. 66-(2), Income Tax Act, referring 
the following questions of law arising out 
of the appellate order of the Assistant 
Commissioner of Income-tax in the matter 
of the assessment of Messrs Rum rasha 
Mal and sons, Limited, for 1y¥33- 4: 

(1) Was taere any material on which 
the Income tax Officer could find that the 
agsessee company succeeded to the business 
of the family? (2) In view of the finding 
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under s. 25-A that the Hindu undivided 
family had not discontinued forthe pur- 
poses of the Act, should assessment be 
made upon tke company which was found 
in fact to have actually succeeded to the 
business? (3) Js the successor company 
liable to be charged under s. 26 in respect 
of assessment made during 1934-35 for 
1933-34, under s. 34, upon the pre- 
decessor family’s income of the ‘previous 
year’ 1932-33? (4) The assessee company 
having succeeded to the business in issue 
after notice duly served under s. 34 upon 
the predecessor, is the ccmpany liable to 
be assessed without further direct service 
under the section upon the’ company ? 
(5) Was it possible in law for the Income- 
tax Officer to hold that the assessee had 
not discharged the onus upon him of 
establishing his claim to deduction of 
Re. 2,748 (credited to accounts of members 
of the family and their wives) as being 
interest upon capital borrowed within 
s. 10 (2) (iii)? (6) Were the salary pay- 
ments attributed to members of the income- 
earning family, a proper deduction from 
the income assessed in the charge of the 
successor under s. 26 (2)? (7) Was it 
possible in law for the Income tax Officer 
to hold that the assessee had not dis- 
charged the onus upon him of establishing 
his claim thatthe amount of Rs. 1,218 at the 
debit of Narain Singh fell irrecoverable 
in “the previous year"? (8) In the matter 
of interest from mortgage in account Rani 
Harnam Kaur appealed upon grounds 
Nos. 12, 18 and 14, was the contention raised 
by affidavit, filed at hearing on July 10, 
1935, out of the ordinary time-limit provided 
in s. 30 (2) validly refused as being a 
new contention, not raised either at assess- 
ment or in ihe said grounds ? 

In order to realise fully the true impli- 
cations of the first three questions of law 
stated above, it will be necessary briefly 
to state the facts of the case. The pedi- 
gree of the family with which we are con- 
ce:ned is as follews : 


Lala RAM RAKHA 
( saa als 


| 
Lala Uttam Chand 
(deceased) 


| 


| | | 
Banwari Lal Roshan Lal Chaman Lal 


p oo 
Lala Tilok Chand 
NE) 


| 





nn ue 


Balwant Rai BanarsiDas Krishen Gopal 


(minor) 
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This family constituted a Hindu undivid- 
ed family and had been assessed to 
income-tax as such until the time the 
present disputs arose. Until 1923-24 the 
business of the family was done in 
the name of Ram Bakha Mal-Tilok Chand 
Subsequently, the business was conducted. 
under the style of Ram Rakha Mal and 
Sons (hereinafter called the assessee). It 
appears that in 1933-34 no notice was 
served on the assessee calling upon him 
to furnish the usual return. On May 16, 
1934, notice was for the first time issued 
to the assessee under sub-s. (2) of s. 22 
read with s. 34, Income Tax Act. On 
July 18, 1934, the family converted itself 
into a private limited company under the 
style of Ram Rakha Mal and Sons, Limited, 
all the adult male members of the family 
becoming the share-holders of the said 
company. On August 20, 1934, the assessee 
furnished a return showing a loss of 
Rs. 49,132-6.9. On November 18, 1934, 
another retura was furnished showing the 
same amount of loss. 


During the course of the assessment pro- 
ceedings, the assessee represented that the 
family had disrupted virtually in 1922, 
but definitely on June 18, 1934, since when 
the business of the family had been 
traùsferred toa limited company. There- 
upon the Inoome Tax Officer issued notices 
under s. 25-A to the members .of the 
family and held un inquiry as provided 
for in sub-s. (l) of that section. He, 
however, came to the conclusion that the 
assets of the family had not been trans- 
ferred to the company in their entirety 
ncr had they been divided in any manner 
either in the aecount books of the family 
or in the books of the company and that 
the most that could be said was that the 
family was in tae process of partition. He 
accordingly held that the family should 
be deemed for the purposes of the Act to 
continue to be a Hindu undivided family. 
This order was made on February 14, 
1935. Simultaneously, an assessment order 
was made on ihe same date and the 
assessee was for the purposes of the income- 
tax of the assessment year treated as a 
limited company, having succeeded to the 
business of the Hindu undivided family 
and thus being liable to be assessed as 
a limited company, presumbly under the 
provisions of sub-s. (2) of s. 26, Income 
Tax Act. From this order, the assessee 
preferred an appeal to the Assistant 
Commissioner raising various points of law 
arising frome case.. The Assistant Com: 
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missioner with a slight modification in 
the estimate of income upheld the order 
of the Income-tax Officer. The assessee 
then moved the Commissioner who, as 
Stated above, have eventually referred the 
questions of law as set forth above with his 
opinion thereon. 

The first two questions of law referred 
to us can be disposed of together. They 
rest on the determination of the main 
question whether in face of the finding of 
the Income-tax Officer that the Hindu 
undivided family was still in the process 
of partition and had not disrupted, the 
assessee could be treated as a limited 
company for the purpose of assessment. 
The assessee contends that sub-s. (3) of 
8. 25-A is conclusive on this matter, and 
that when once an Income tax Officer finds 
that the family has not been partitioned, 
the only order that he can lawfully make is 
the one contemplated by that section and 
the assessee cannot but be treated as a 
Hindu undivided family. He further urges 
that even if it be held that the family has 
been replaced by acompany in any way, 
sub-s. (2) of s. 26 does not apply, as in 
the ‘first instance no change of ownership 
takes place in the circumstances within 
the meaning of sub-s. (2) of s. 26, and 
sscondly, the notion of partial succession 


is repugnant to law. As against this, it: 


has been urged on behalf of the Com- 
missioner that ia spite of a finding 
under sub-s. (3) of s. 25-A, if a Hindu 
undivided family carrying on business as 
such is found to have been succeeded by any 
other person contemplated by law, sub:s. (2) 
of s. 26 comes into play. Ib is further 
added that in the case of an assessee 
conducting two or three separate businesses, 
succession is possible. to a particular 
business which is separable as a whole 
from the other activities of the assessee. 
Tnis. necessitates a close examination of 
8.25 A and s. 26. Seciion 25-A is headed 
“Assessment after partition of a Hindu 
undivided family”. Sub-s. (1) of that 
section provides for a claim being made 
by any member of a Hindu family hitherto 
assessed as undiveded, that a partition 
has taken place among the members of 
such family. As soon as such a claim is 
made, the Income-tax Officer is enjoined 
to make an inquiry into the matter. If 
he arrives at the conclusion that the claim 
as made is substantiated, he is required 
to pass an order to that affect and make 
the assessment in accordance with sub-s. (2) 
of that section; on the other hand, if he 
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finds that the claim is not established and 
he does not consequently pass the order 
referred to above, sub-s. (3) makes it 
incumbent upon him to treat the family as 
a Hindu undivided family. 

Sectlon 26 is divided into two subssections. 
Sub-s. (1) is headed “Change in constitu- 
tion of a firm” and sub-s. (2) is headed 
“Change of ownership of business”. Sub- 
s. (1) provides for those cases where a 
change has occurred in the constitution 
of afirm ora new firm is constituted, and 
sub-g. (2) deals with the situation when 
it is found that the person carrying on 
any business, profession or Vo2ation has 
been succeeded ia such capacity by another 
person. ‘Person’ as dened in cl. (9) of 
s. 2, Income Tax Act includes a Hindu 
undivided family, and ‘parson’ as delined 
in the General Clauses Act, 1897, includes 
any company, or association or body of 
individuals, whether incorporated or not. 

Oonsidering that in the matter of the 
interpretation of statutes, our first effort 
should be to reconcile the various provi- 
sions of an enactment with one another 
and to assign to the clear words of a 
statute the meaning which they ordi- 
narily carry and thinking at the same 
time that the Legislature has not been 
guilty of redundance of expression or 
repetition of subjects, the irresistible con- 
clusion to which we wre driven is that so 
far as the scheme of the Act goes, (a) each 
section deals only with the matters spe- 
cified therein and goes no further, and (b) 
each section completely covers the matter 
with which it deals. Section 25-A in our 
view applies only to those cases where 
the question involved is one of pure and 
simple disruption of a Hindu undivided 
family unattended by conversion, or trans- 
formation into a new entity. It is on this 
account that sub-s. (1) of s. 25-A limits the 
enquiry to be made by an Income tax 
Officer to the solitary question, whether 
separation of the members of a Hindu un- 
divided family has taken place and the 
family property has been partitioned. The 
remaining two sub-sections are merely com- 
plementary of sub-s. (1) and deal with only 
those matters which arise therefrom. If 
itis further borne in mind that it is not 
impossible that a Hindu undivided family 
may disrupt without transforming itself 
into a firm or converting itself into a 
company, the interpretation put by us 
upon this section does not appear to be 
unreasonable. a 

In the same manner, s. 26 is intended 
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bo meet completely those cases which are 
specified in sub-ss. (1) and (2) thereof res- 
pectively,; in whatever way the situtation 
envisaged there may arise. If therefore 
in the place of a Hindu undivided family, 
which is a person, a new firm is consti- 
tuted or a new company brought into 
existence, which again is a person, it can- 
not be urged that the provisions of sub- 
s. (1) or sub-s. (2), as the case may be, are 
not attracted, simply because there exists 
a section which expressly deals with the 
disruption of a Hindu undivided family. 


The only question therefore that requires 
determination in this connection is whether 
a Hindu undivided family, so long as it 
remains undivided, can convert itself into 
a firm, or be succeeded by a company, or 
whether it must cease to exist or, in other 
words, disrupt itself entirely before it can 
take anew shape in its entirety. In our 
view, a Hindu undivided family and a firm 
or a limited company are mutually exclue 
sive and cannot co-exist, the main feature 
of a Hindu undivided family being joint- 
ness of tenancy with aright of survivor- 
ship amongst its constituents and the chief 
characteristic of a firm or a company 
being separateness of interest and no sur- 
vivorship. We are accordingly of opinion 
that without disruption the conversion of 
a Hindu undivided family into a firm or a 
company in its entirety is inconceivable 
and that so long as it remains undivided, 
the question of succession to it as a whole 
by another entity does not arise. 


In the present case there is a clear 
finding of the Income-tax Officer that the 
family is still in the process of partition 
and that there has not been complete 
partition in the eye of the law. In these 
circumstances, we consider that it could 
not be held that the family had been 
entirely replaced by a limited companv. 
The matter, however, does not end here. 
Jt is contended on hehalf of the Commis- 
sioner that the family in this case can 
still be treated as having been succeeded 
by a limited company to the extent that 
it is admitted to have been replaced by a 
limited company. He urges, as remarked 
before, that partial succession is not un- 
known to law and refers in this connection 
to Kalu Mal Shori Mal v. Commissioner of 
Income-tax, Punjab (1), Arunachalam Chet- 
tiar v. Commissioner of Income-tax, Madras 


(i) 3I TO 341; 117 Ind. Oas. 228; A IR 1929 Lah. 
461; Ind. Rul. (1929) Lah. 660, on 
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(2), Commissioner of Income-tax v. Best & 
Co. (3) and Sind Light Raliway Co., Ltd. y. 
Commissioner of Income-tax, Bombay (4). 
In Kalu Mal-Shori Mal v. Commissioner of 
Income tax, Punjab (1) on a partition of 
a Hindu undivided family the assessee 
got the family business as his share, the 
other co-parceners, the assessee’s gong, 
relinquishing their rights therein ‘and 
starting a separate -busine:s of their own. 
The assesses continued to carry on the 
business under the old name and style, 
retaining the account books with tke right 
of realizing the business's outstanding 
amounts. In those -circumstances, it was 
held by a Division Bench of this Court 
that there was no discontinuance of the 
business within the meaning of s. 25, sub- 
5. (3), Income Tax Act, and that as a result 
of ths partition, the assessee succeeded to 
pee LAN business within the meaning of 
B.. a 3 

In Arunachalam. Chettiar v. Commissioner 
of Income-tax, Madras (2), a Bpecial Bench 
of the Madras High Court held that s. 26 
was applicable to the case of an assessee, a 
member of a Hinduundivided family (whieh 
owned a share in a foreign money-lending 
business), who got inter alia the family 
interest in the foreign business as his share 
in the partition of the family. Sir O. V. 
Kumaraswami Sastriar, who delivered the 
judgment, remarked : 

“Prior to the partition all the members of the 
joint family constituted a firm. By reason of the par- 
tition certain members who constituted the firm 
ceased to have interest inthe firm and their interest 
by reason of the partition devolved on the person or 


persons to whom their share in the business have 
been allotted " 


In Commissioner of Income tax, Madras 
v. Best & Co, Ltd. (3), Messrs. Best & Oo, 
Ltd., had sold one of their businesses to a 
new company floated for acquiring that 
business asa going concern. 

In Sind Light Railway Co., Ltd. v. Com- 
missioner of Income-tax, Bombay (4),the Sind 
Light Railway Company was the assessee. It 
had constructed on: Government land two 
ligat railways in pursuance of two separate 
agreements with the Government of India. 
Some time later, Government took over 
one of the railways and paid the Company | 
60 per cent. of the income for nine months 
as profit and compensation. It was held 

(2) 3 IT C 441; 122 Ind. Cas 793: AI R1929 Mad 
789:57 M LJ 300; 30 L W 541; (1929) M W N -642; 
Ind. Rul. (1930) Mad. 409 (S B). 

(3) 6 ITC 92; 138 Ind. Cas. 485; A I R1932 Mad, 
434; 55 M 832; 63 M L J 15; Ind. Rul, 1939) Mad, 581; 
36 LW |; ( 9825 M W N 754 (8 B). 

(4)6 I T C271; 138 Ind. Cas. 673; AIR 1932 Sind 
189; 27S L R 47; Ind. Rul. (1932) Sind 90. 
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by the learned Judicial Commissioners of 
Sind that the Government had succeeded 
to the Company's separate and distinct 
business within the meaning of s. 26, 
sub-s. (2), and consequently the Company 
was not assessable on the profits made for 
the period of nine months. 

It would appear that these cases do not 
throw any light on the question at issue 
before us, inasmuch as in the first two 
cases partition had already taken place 
and in the last two cases the assessee was 
not a Hindu undivided family. 

The assessee, cn the other hand, con- 
tends that in the first instance partial 
partition and partial succession are not re- 
cognized by Hindu Law, and secondly, if 
a Hindu undivided family is succeeded by 
a company wholly or partially, no change 
of ownership takes place within the mean- 
ing of sub-s. (2) of s. 26. The assessee 
has not cited any authority in support of 
his first contention, nor has he developed 
this point in the course of his arguments, 
while in connection with his second con- 
tention, he has relied on a recent decision 
of the Madras High Courtin ©. P. No. 285 
of 1935 as weil as Jupudt Kesava Rao vV. 
Commissioner of Income-tax, Madras (5). 

The question that was referred to the 
Special Bench in O, P. Nc. 285 of 1935 
was: Whether when all the members of 
a Hindu undivided family, after separa- 
tion and partition, constilute themselves 
into a firm in order tocontinue the busi- 
ness hitherto carried on by an undivided 
family, assessment of the total income of 
the undivided family up to the date of 
separation and partition should be made 
(a) on the firm carrying on the business 
as succes:ors Of the undivided family 
within the meaning of s. 26 (2), Income Tax 
Act, or (b) on the members aforesaid as 
if, no separation or partition had taken 
place according to s. 25-A, Income Tax 
Act. Relying on a previous judgment of their 
own Court reported in Jupuai Kesava Rao 
v. Commissioner of Income-tax, Madras (5 , 
the learned Judges held that the word ‘suc- 
cession’ as used in s. 26 (2), ccnnoted a tians- 
fer of ownership which could not be pre- 
dicated of a successicn by a firm to a Hindu 


undivided family which already owned the ° 


business, The answer they, tLerefore, gave 
to the question propounded was ihat the 
assessment must be in accordance with 
s. 25-A, sub-s. (2), Income Tax Act. With 

(5) 91 T C 64; 159 Ind. Cas, 840; AI R 1936 Mad. 


67; 59 M 377; 70M L J 13; (1935) M W N1237;8R M 
558; 43 L W 155 (8B). 
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all respect, wa are not prepared to en- 
dorse this opinion. 

Sitting as a Division Bsnch, we ‘recently 
disposed of a case in which a similar 
question arose and we came 6) the con- 
elusion that where a Hindu undivided 
family is found to have disrupted and to 
have been replaced by a new firm, the 
case is taken out of the pale of s. 25-A and 
is governed by s. 26: See Beli Ram and 
Brothers v. Commissioner of Income-tax, 
Punjab, N-W. and Delhi Provinces 
(6), Later, the same principle has 
been re-affirmed by a Full Bench of this 
Court, though worded differently, in 
Civil Reference No. 11 of 1936 [Mitter 
Chand-Lakhmi Das v. Commissioner of In- 
come-tax, Lahore (7)|. The principle enun- 
ciated in these cases gains support from 
Inthe matter of Nehal Chand-Kishori- 
lal (8), where a Division Bench of the 
Allahabad High Oourt in a case in 
which a cortain firm first carried on busi- 
ness in the capacity of a Hindu undivid- 
ed family and was later converted into 
a partnership with specified shares, held 
that the registered firm on the date that 
it was constituted became the successor 
of the Hindu undivided family in the carry- 
ing on of the business. Similarly in The 
Ryhope Coal Co., Ltd.v. Foyer. Surveyor of 
Taxes (9; decided by the High Court of Jus- 
tice in England, it was held in a case where 
a private partnership had been converted 
into a company with limited liability, that 
such conversion created a succession con- 
templated by law. Inthe course of his 
judgment Grove, J. remarked as follows: 

“There was undoubtedly a change in the part- 
nership and a very important change when the 
concern was converted from an ordinary partner- 
ship into a limited liability company.” 

The other case relied on by the assessee 
reported in Jupudt Kesave Rao v. Commis- 
sioner of Income-tax, Madras (>) is also 
distinguishable. There a notice had been 
served on G as managar of a Hindu un- 
divided family. G died during the assess- 
ment proceedings leaving a son who con- 
tinued to carry on the family business. 
A question arose whether the assessment 
could be made under s. 26, sub-s. (2). It 
was held that in the circumstances of 
the case the assessee, who was already a 
part-owner of the business becoming en- 

(6) 81 T O 380;1 OInd. Cas. 17;AI R 1935 Lah. 
681; 8 RL 656. 

(7) 167 Ind Oas, 936; A I R 1937 Lah. 172; IL R 
(1937) Lah, 189: 9 R L 574; 39 P L R 272. 

(8) 2 I T O 358; 102 Ind. Cas 189; A I R 1927 All. 
397; 46 A 611; 25 A L J 266. 

(9) (1881) 1 Tax Oas. 344. 
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titled to the family business by survivor- 
ship, had not sueceeded to the business 
within the meaning of s. 26 ‘2), and hence 
was not liable to be assessed thereunder. 
Though the authorities cited for the Com- 
missioner do not afford any help to him, 


yet on general principles we are disposed ~ 


to agree with the contention raised by him 
that partial succession toa Hindu undivid- 
ed family is not repugnant to any notion 
of law. 

Under Hindu Law, a Hindu undivided 
family can through its karta alienate a 
part ofits property toa stranger without 
affecting its own status in any manner. 
The alienee can even claim partition on 
the. basis of his own acquisition. If an 
alienation can be made to a stranger, we 
do not consider thata replacement by a 
stranger cannot take place. As already 
observed, a Hindu undivided family is a 
different person altogether from a company; 
its rights, its obligations, iis privileges and 
its constitution are altogether different 
from the rights, obligations, privileges and 
constitution of a company, and as it is 
possible under the income tax law that a 
person conducting several businesses may 
be succeeded in a particular business 
which is divisible from the other business- 
es of his,a Hindu undivided family as 
a person can, in tke matter of such busi- 
ness, be succeeded by a company to that 
extent. This conclusion in our view doeg 
not- come into clash with the conclusion 
at which we have arrived above that in 
ease a finding is arrived at by an Income- 
tax Olficer that a family has not disrupted, 
a Hindu undivided family is to be deemed 
to continue to be a Hindu undivided family. 
The question of rate was also raised in 
the course of arguments but that need not 
be discussed at length, as it is concluded 
by the decision of their Lordships of the 
Privy Council in Commissioner of Income- 
tax, Bombay v. Western India Turf Club 
(10). Even the language of sub-s. (2) itself is 
clear on the point. The assessment on the 
successor is to be made as if he had been 
carrying on the business, profession or 
vocation throughout the previous year and 
as if he had received the whole of the 
profits for that year. Our answer to ques- 
tion No. (1), therefore, is that there was 
no material on which the Income-tax Officer 
could find that the assessee company 


(10) 52 B 123; 106 Ind. Cas, 812; A IR 1928 PO 1; 
55 I å 14; 30 Bom. L R105; 54 MLJ1;47C0L J 98; 
5 OW N 38;1 L T 40 Bom. 38; 27 L W 404; 320 WN 
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succeeded to the business of the family 
In its entirety ; and our reply to question 
No. (2)is that though the Hindu undivid- 
ed family in this case had to be deemed 
to be an undivided family in face of the 
finding that no disruption had taken place, 
the assessment could be made upon the 
company to that extent to which it was 
found in factto have actually sneceeded 
to those businesses which were separable 
from the rest. 

Question No.3.—In view of our answers to 
the first two questions, the answer to this 
question need not detain us long. The 
language of sub-s. (2) of s. 26 is too plain 
in this respect to require further elucida- 
tion. Our answer to this question, there- 
fore, is that the limited company to the 
extent thatit succeeds to the Hindu un- 
divided family is liableto be charged as 
a successor in respect of the 1933-34 assess- 
ment made during 1934-35 under s. 34- 

Question No.4.--This question relates to the 
validity of the assessment in the absence.of 
a formal notice served on the successor. The 
assessee contends that inasmuch as before 
the aSsessment was made, the person on 
whom the notice had originally been served - 
ceased to exist, though partially, and an- 
other person came into being in relation to 
those separable business to which he had 
succeeded, no order could be made yua the 
latter without serving upon him a fresh 
notice under s. 22 or a. 84. Apart from the 
fact that this objection was not raised at 
the time of the assessment and could not 
be raised before the Assistant Commissioner 
as a matter of right, there is no substance 
in it even on the merits. The Income Tax 
Act does not contemplate any fresh notice to 
be served upon the successor, inasmuch as 
the proceedings once started against the 
predecessor continue against the successor 
even if the predecessor has ceased to 
exist. In the absence of any clear direction 
to the contrary, no obligation is imposed 
upon the department in this behalf. We 
accordingly hold that no fresh notice was 
necessary in the case vf the successor who 
will now be liable as such to the extent in- 
dicated above. 

Questions Nos. 5 and 7 are questions of fact 
and cannot be raised before us. The only 
objection covered by these questions is that 
the Income-tax Officer was not right in 
holding that the assessee had failed to 
discharge the onus that lay upon him. 
There is abundant authority for the pro- 
position that the question whether a party 
has discharged the onus or not is a queation 
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of fact. In Wali Mahomed v. Mahomed 
Baksh !11), the Appellate Court had come 
to the conclusion that the onus upon the 
appellant had not been discharged and 
their Lordships of the Privy Council, relying 
on a previous judgment of their own in 
Nafar Chandra Pal v. Shukur Sheikh (12), 
observed that the question whether a 
fact has been proved when evidence for 
and against has been properly admitted is 
necessarily apure question of fact. It may 
also be remarked in this connection 
that the assessee gave up Question No. 7 
before us. 

Question No.6 must be answered in the 
negative. The Commissioner had discussed 
the matter fully in the opinion submitted 
by him on that question, and we do not find 
any such flaw in the reasoning employed by 
him as to justify a different answer. We 
entirely agree with him that “the income 
is to be computed with reference to the 
position at the time it was earned, al- 
though by s. 26 the charge of tax computed 
on that basis is laid upon some one else. 

Question No. 8: The only matter referred 
to us.in this question is whether the Assis- 
tant Commissioner validly refused to enter- 
tain a new contention not raised either at 
the assessment or in the grounds of appeal 
submitted to him. First, on the authority 
in Brij Inder Singh v. Kanshi Ram (13), we 
consider that if an officer vested with 
the discretion to do or not to do a parti- 
cular thing does not misdirect himself in 
law, or in other words, does not exercise his 
discretion arbitrarily, we will not be justi- 
fied in interfering with it. Secondly, on 
the interpretation that we put upon the rele- 
vant provision of sub's. (2) of s. 30, 
we are of opinion that an Assistant Com- 
missioner has no authority under that sub- 
section to admit a new matter raised in the 
form of an additional ground of appeal 
after an appeal has once been admitted, 
whether within the period prescribed there- 
for, cr after its expiry. All that he can 
do under this enabling provision is to ad- 
mit an appeal for the first timeeven if it 
is presented after the period prescribed 
therefor. 

(11) 11 Lah, 199; 122 Ind. Oas. 316; A I R1930 P C 
91; 57 I A 86; (1930) A LJ 292; Ind Rul. (1930) P O 
121; 31 P L R 145; 31 L W 321; 32 Bom. L R 480; 510 
ML J 54 (P 0). 

(12) 48 O 189; 51 Ind. Oas. 760; AIR 1918P O 92; 
45 EE yeu 315; 9 L W 552 (PO 
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At first sight, this proposition may look 
startling, but a reference to the provisions 
relating to appeals under the Code of Civil 
Procedure will make our meaning Clear. 
The period of limitation for presenting such 
appeals is prescribed in the Schedules ap- 
pended tothe Limitation Act. In the main 
Act, s. 5 has been enacted to confer autho- 
rity upon the Appellate Courts to admit 
appeals in certain circumstances even after 
the expiry of the period of limitation pres- 
cribed therefor. In spite of the power so 
vested in the Appellate Courts, the Legis- 
lature has specifically provided in r. 2 of 
O. XLI, Civil Procedure Code, for the ad- 
mission of additional grounds of appeal and 
has enabled the appellants to urge any 
ground not taken before by leave of the 
Court. The discretion vested in the Courts 
in this matter is not circumscribed within 
those limits, within which it is hedged 
under s. 5, Limitation Act. No such pro- 
vision, however, has been made in the 
Income Tax Act, which relating to the 
matters expressly dealt with therein is self- 
contained. It would be clear, therefore, that 
when once a memorandum of appeal has 
been put in under s. 30, no new matter can 
be raised afterwards. We accordingly hold 
that the Assistant Commissioner's refusal 
which is being challenged in this question 
was warranted by law. 

We answer the questions propounded by 
the Commissicner accordingly. As a result, 
the assesses, in answer to Questions Nos. 1, 2 
and 3 will be liable to be assessed as a limit- 
ed company in relation only to his jewel- 
lery businesses in Lahore, which have been 
admitted before us to have been transfer- 
red to the company, and forthe rest the 
assesses will be treated as a Hindu undi- 
vided family. The answer to all other 
questions will go against the assessee. Jn 
view of the peculiar circumstances of the 
case, we leave the parties to bear their 
own costs. 

D. Answered accordingly. 
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without receipt of notice being read — Held, sale 
should be set “aside — Patnidar, if can pay demand 
amount direct to zemindar on date of sale— Payment, 
if should be made within period of notice—Amount 
may be deposited with Collector — Putnidar applying 
for amicable settlement — Zemindar not agreeing 
Collector, if can refuse settlement and refer parties 
to Civil Court—-Abatement of revenue —Zemindar 
not allowing abatement in rent-—-Whether ground for 
setting aside sale. 

A mere mistaken impression on the part of the 
auction-purchaser will not be sufficient to justify the 
setting aside of the sales It will have to be shown 
further that there was an errorin the statutory 
procedure which led tosuch a wrong impression, if 
any, the expeession ‘until the receipt for the notice 
shall have been read” occurring in cl. 2 of s. 10 
Bengal Patni Regulation does not mean that the 
notice may be read privately, or that it has no more 
force than that some document is taken ‘as read’ 
at a proceeding. There is. an express provision in 
the aforesaid clause that the lot shall not be put up 
to sale until the receipt for the notice shall have 
been read “the observance of which forms shall be 
recorded in a separate rubakari to be held upon 
each lot tobe sold.” The object clearly is to ensure 
correctness and publicity. [p. 831, cols. 1 & 2.] 

Held, that there was a breach of statutory pro- 
visions of s. 10 of the Bengal Patni Regulation and 
the sales should be set aside. [ibid.] 

Under s.14, should the balance claimed remain 
unpaid upon the day fixed for the sale, the sale 
shall be made without reserve, etc. But there is 
nothing in these provisions which disentitles the 
patnidar from paying the demand up to date 
direct to the zemindar even on the date of the sale, 
But unless the payment is made within the period 
of the notice, it cannot be said that the patnidar has 
a statutory right to stop the sale by such payment 
to the zemindar. When payment is not made to 
the zemindar, s. 14 comes into play and_ there 
provision is made for deposit ‘before the Collector, 
Section 14 does not refer to payments made in 
satisfaction ofthe demand, it providesfor deposits 
being made to stay the sale, The lodging of the 
amount is, therefore, a condition precedent under 
both clauses of s. 14. But even if this condition is 
complied with, it does not follow that the sale must 
be stayed. The zeminder is made exclusively 
responsible for saying whether the demand is 
satisfied or not, and where the summary investiga- 
tion is not finished in time, the lot willbe put up 
to sale nevertheless at the risk ofthe zemindar. 
Paragraph 2 of cl. Land the concluding portion of cl. 2 
expressly save the patnidar's right to sue to have 
the sale reversed. Therefore what may not validly 
serve to stop the sale may yetafford a valid cause 
of action ina suit, [p. 833, col. 2; p. 834, col. 1.] 


Where, therefore, an application, merely professing 
to make payments in complete settlement of the 
demand amicably, and not under s. 14, is filed by a 
patnidar andthe amount is also tendered, but the 
zemindar is not agreeable to such settlement, the 
Collector can refuse to accept it and refer the parties 
to Civil Court. Sadar Dewani Decisions 1859, p. 521 
and Krishna Mohan Saha v. Munsht Aftab-ud-din 
Mahomed (1), distinguished. [p. 834, col. 2.1 

Where there has been some abatement of revenue, 
the patni sale will not beset aside, on the ground 
that the zemindar in the patmi sale does not allow 
abatement of rent. If this beso, the position will be 
that the properties will never be liable to sale under 
the Patni Regulations, for it will not be known what 
the correct rents might be. [p. 835, col. 1.] 
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C. A. from the original decree of the 
Sub-Judge, Second Court, Hooghly, dated 
Angust 31, 1933. | 

Messrs. Amarendra Nath Buse, Hiralal 
Chakravarty and Nando Gopal Banerjee, 
for the Appellant. 

Dr. S. C. Basak, Messrs. Rajendra Ch, 
Guha, Bijan Behari Mitter and Satindra N. 
Roy Choudhury, for the Respondents. 

S. K. Ghose, J.—This isan appeal by 
Jaladhi Chandra Mukherji who was defen- 
dint No. 3 and als» defendant No. 5 ia the 
suit. The relevant facts are these: Patni 
mthal Rampara called lot Rampara is 
situated in three Touzis Nos. 83-1 Rampara 
proper, 163 chikuranda and 4001 Mahmud- 
pur of the Hooghly Collectorate. This 
putni was beld at the material time by 
Parbati Charan Mukhberji under the Maha- 
raja Sir Jatindra Mohan Tagore at a 
rental of Rs. 16,998-5-6 out of which 
Rs, 9,33&-5-6 was payable on account of 
Government rovenue, the net munafa: þe- 
ing Rs. 6,700. Pant mahal Haripur also : 
called lot Haripur is situated in Touzi 
No. 150 and was held atthe m»terial time 
by Parbati Charan’s eldest son, Dharendra 
Krishnt Mukherji at a rental of 
Rs, 11,318-1-4 of which the net munafa was 
Rs. 5,000, the remainder being payable as 
Government revenue. These two patnis were 
the subject-matter of a trust created by the 
Maharaja in favour of certain persons in- 
cluding the present defendants Nos. 1, 2 
and 3. Both the patnis fell into arrears of 
revenue and were made.the subject of 
Ashtum proceedings on April l4, 1932. 
Toe applicition -bearing No. 435 related 
to lot Rampar. and the application bear- 
iag No. 309 related to lot Haripore. Both 
the aes were put up to sale on May 16, 
1932. 

According tothe case for the appellant, 
Rampara was sold for Rs. 5:30) to Jaladai 
Chandra Mukherji in nis perso12l erp icity 
and in that c.ipacity he is defendant No 5. 
Lot Haripur was sold for Rs. 8,690 to de- 
fendant No. 4 whois Bhupendra Chandra 
Mukherjee, another son of Parbati Chandra. 
On May 23, 1932, defendant No.4 applied 
to the Collector stating that he had not ` 
purchased lot Haripur but that he had 
purchased lot Rampara His application ` 
to record him as the purchaser of lot 
Rampara was, however, refused by the Ook 
lector. Defendant No‘'4 then appealed to 
the Commissioner. The appeal was dismis- 
sed on June 7, 1932. Before that order on ` 
May 23, 1932, the plaintif as, patnidar 
brought Title Suit No, 25 of 1932 to have 
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the sale of lot Rampara set aside. The 
patnidar of lot Haripur brought Title Suit’ 
No. 39 of 1932 to have the ‘sale of that 
paini set aside. The two suits were tried 
together, and in the result, the sales were 
set aside. In T. S. No. 39 of 1932, in 
which the sale of lot Haripur was set 
aside, there is no appeal. The present 
appeal relates tothe setting aside of the 
sale of lot Rampara in T. S. No. 25 of 
1935. A large number of issues were 
framed in both the suits and’ sume of these 
issues were decided in favour of the plain- 
tiff and some sgainst him. Out cf these, 
the following may be said to comprise the 
main allegations. It is alleged by the 
plaintiff that on the date previous to the 
Ashtum sale, a contract had been entered 
into between the patnidar on the one hand 
and the zemindars on the other that the 
Ashtum sales would have dropped on certain 
payments being made, thatin accordance 
with that contract payments were actually 
made on the day previous to the sales and 
the balance was tendered on the day fixed 
for the sales. In spite of this the sales 
“were held. Consequently they are liable to 
be set aside. It is also alleged by the 


plaintiff that on account of error in the’ 


procedure, to which the zemindar defen- 
dants as well as the Oollector contributed, 
lot Haripur instead of lot Rampara was 
put up for sale in the first Ashtum Case 
No. 485 and lot Rampara instead of lot 
Haripur was sold in the second Ashtum 
Case No. 529, The sales were vitiated by 
error in procedure. 

All these allegations and certain other 
allegations to which reference will be made 


in the course of the judgment, the learned - 


Judge found in favour of the plaintiff. It 
is further alleged by the plaintiff that the 
requisite sale notices were not duly pub- 
lished. On this point the learned Judge 
has held against the plaintiff. It is now 
possible to turn to the poinis which are 
urged in support of the appeal. It is con- 
tended for the appellant that the learned 
Subordinate Judge was wrong in deciding 
_Issues Nos. 8 and 9 in favour of the plain- 
tiff that there was no arrangement or con- 
tract to stop the sales as alleged by the 
plaintif and that the defendant and the 
Collector were justified in refusing to ac- 
cept the tender made on behalf of plaintiff 
on the date of the sale. The arrangment 
in question is stated thus in paras. 3 and 4 
of ee plaint: 
“The defendants receiv intiff 

Jaistha 1, 1339, B, 5. the pues Re 3075 end he 
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defendants acknowledged receipt of the said amount 
at the time of the Ashtum sale. At the time of the 
payment of the said amount, it was agreed between 
both parties that out of the said amount, the sum 
of Rs. 551-3-9 due to defendants Nos. 1,2 and 3 
on account of the Ashtum case for lot Haripur 
against Dharendra Krishna Mukherji, son of the 
plaintiff, should be credited first, and the balance 
should be credited towards lot Rampara; and that 
the defendant on receiving from the plaintiff the 
balance due to them for the last-mentioned mahal 
on the next day Jaistha 2, at the Hooghly Ool- 
lectorate should cause both the Ashtum cases, 
namely, Nos. 485 and £09 of 1932-33 to be strack 
off. Asa matter of fact, nothing was due by the 
plaintif to defendants Nos. |, 2 and 3 as rent on 
Jaistha 9, on account of the patni mahal in suit; 
therefore the sale thereof has been invalid.” ahha 

The defence on the above point is con- 
tained in para. 6 of the written statement 
of defendants Nos. 1, 2 and 3. It charac- 
terises the plaintifi’s allegation as false and 
fraudulent, states that there wrs never any 
such contract, and further that: 

“The payments of rents that were made in res- 
pect of the two patni taluks on behalf of the plaint- 
iff and his son, Dharendra Mukerji, on Jarstha 1, 
were by separate chalans. Thereby the falsity of 
the allegation made in para. 4 of the plaint will 
be apparent.” oe 

The oral evidence on plaintiff's side is 
that of defendant No. 4, Bhupendra Krishna 
Mukherji, P. W. No. 1, and his clerk, Srish 
Chandra Banerji, P. W. No. 2. On the 
other side there is the evidence of de- 
fendant No. 3-5, D. W. No. 18, the defend- 
ants clerk, Kedareswar Ganguli, D. W. 
No. 11, and their manager, Satish Bhat- 
tacharya. D. W. No. 18 (After discussing 
eyidence, their Lordships preceeded fur- 
ther). The result is that we must hold that 
the alleged agreement of Jaistha 1, 1339 
B. S. is true, that the plaintiffs or patnidars 
performed their part of the agreement, and 
that defendants Nos. l, 2 and 3 had no 
justification for acting in breach of the 
agreement, and they were estopped from 
going on with the sales, The next question 
which is urged in this appeal is compris- 
ed in Issues Nos. 10 and 11. The learned 
Judge summarises the matter thus: 

“The only other substantial question of fact 
which arises in these suits is whether sale of lot 
Haripur was announced to the bidders present - 
when Ashtum Case No. 485 was taken up for trial 
and also sale of lot Rampara was announced to 
the bidders present when Ashtum Case No, 509 
was taken up for trial. After giving my most 
anxious consideration to the evidence and the 
circumstances, I am of opinion that the question 
should be answered in the affirmative.” 


The plaintiff's case was stated in 
para. 5 of tbe original plaint. But 
there was a subsequent amendment: gee 
para. 3 of the petition filed on July 4, 
1932 (p. 41 of the paper-book). The de. 
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fence version is given in para. 7 of the 
written statement of defendanis Nos. 1-3 
and para. 7 of the written statement of 
defendant No. 5, also in para. 2 of the 
additional written statement of these de- 
fendants. The practice at the Collectorate 
at the time of the Ashtum sales is deposed 
to by Shampada Chatterjee, D. W. No. 8, 
the Revenue Peshkar, Nimai Chand 
Mukherji, D. W. No. 13, the next Revenue 
Peshkar, and Nalini Kanta Bose, D. W. 
No. 14, the touzi clerk, It appears that 
the notices relating to the sales are taken 
down and brought to the ijlas where the 


Collector sits. 
“The Ashtum cases are called one after an- 


ording to their serial numbers, . the 
ee ela DE w the Burdwan Maharaja's Touzi 
No. 1 being placed first on the list. The Collec- 
tor keeps before him the Register No. 8 relating 
to Ashtum petitions and refers to it from time 
to time as the need arises. As soon as. the 
Superintendent calls out the number and the 
lot, the zemindar's man concerned places a state- 
ment of account before the Oollector ..... 
The number of the case or the name of ‘the lot 
oy the number of the touzt is not shouted ont 
immediately at the commencement of the biddings. 
They are called only once when the case is first 
taken up - + » sœ Immediately after the 
maximum bid is accepted, the purchaser pays 19 
per cent. of the purchase money to the Poddar who also 
sits in the ijalas at the Ashtum sales. Wither 
before or after that payment, the purchaser has 
to sign his name in the Register of Patni Sales 
(Register No. 20), Objection petition relating to any 
case is heard by ths Collector as soon as the case is 


called (D. W. No. 8). 

A rubakari is prepared but not general- 
ly immediately after the filling up ci 
Register No. 20, D. W. No, 14. ‘The Col- 
lector personally makes entries in Col. 6 
of Register No. 8, D. W. No. 13, while 
Register No. 20 is filled up by D. W. 
No. 74. The chalans are written up by the 
Ashtum clerk, in this case one Kali Das 
Sarkar who has not been examined. Be- 
yond stating the practice, these clerks 
appear to have little or no recollection of 
the particular incident in question. On 
that date, Jaistha 2, or May 16, 485, Ashtum 
cases were disposed of and 23 sales were 
held. It is undisputed that Ashtum Oase 
No. 8-485 related to lot Rampara and 
that Ashtum Case No. 8 509 related to lot 
Haripur that in the ordinary course of 
things Case No. 435 would be put up for 
sale before Case No. 503 and that d. 
Mukherjee, defendant No. 5, was the auc- 
tion-purchaser at Rs. 5,300 at the earlier 
sale, while Bhupendra Krishna Mukerji, 
defendant Ne. 4, was the auction: purchaser 
at Rs, 8,650 at the later sale. Therefore if 
the procedure, were correctly observed, 
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J. Mukherjee would be the purchaser of lot 
Rampara and Bhupendra would be the 
purchaser of lot Haripur. Itis the plaint- 
iffs case that there was a confusion at 
the time of the sales, that the papers got 
mixed up and that actually Haripur was - 
put up for sale first and subsequently after 
some other cases had been disposed of Ram- 
para was put up. Thisis the question in 
controversy. The plaintiff's version is depos- 
ed to by defendant No. 4, P. W. No. 1 
his clerk, P. W. No. 2, one Pran Krishna 
Ohandra, P. W. No. 3, who was’ one of 
the bidders, and one Kali Pada Ganguli, 
P. W. No. 10. The plaintiff's version may 
be stated as follows: The two petitions, 
Exs. Land 2, were first disposed of by 
the Collector being rejected on the objec- 
tion of defendant No. 3 who, it appears 
was sitting by the side of the Collector. 
It isin connection with the filing of these 
applications that P. W. No. 1 says (p. 103 of 
the paper-book) that “ithe first cas> was 
called out not by its number but by the 
name Rampara.” Then the petitions were 
presented to the Collector. After they had 
been rejected, defendant No. 4 retired toa 
remote part of the room, but he came back 
when the sales were held: 

“The Collector's Peshkar called aloud the names 
of the mahals. He first called the name of lot 
Haripur. When that name was called, Kai Bahadur 
Satish Babu on behalf of the zamindars offered 
one bid. Defendant Dhirendra Narain Mukherji 
also offered bids 1 never offered any bid at that 
sale. Defendant No. 3 offered the maximum bid of 
Rs. 5,3800...... On the eve of the sale the Rai 
Bahadur presented to the Collector statements of 
accounts relating to these two mahals That was 
subsequent to the refusal of Ex 1 and Ex, 2, 
After the sale of lot Haripur some other patnis 
were put up for sale and mahal Rampara was’ 
called out by the Peshkar for sale. At the sale 
of that mahal the Rat Bahadur on behalf of the 
zamindars offered a bid. Dhirendra Mukherjee, 
Pran Krishna Chander, defendant No. 3 and’ 
myself were the other bidders at that sale. My 
bid which was one of Rs. 8,650 was the 
maximum -and accepted by the Collector. On 
that day I deposited Rs. 3,300 as the earnest money 
(P. W.No. 1).” 


The defence version is deposed to by 
defendant No. 3-2 (D. W. No. 18) and the 
clerk Kedareswar (D. W. No. 11). That ver- 
sion differs from plaintiff's in this way: Itis 
admitted that the wrong name MHaripur 
was called out first as No. 485 Haripur. 
This mistake was due apparently to the 
zamindar’s account paper which was placed 
onthe table and which showed the wrong 
case number in each of the two cases. This 
was corrected. 

“Then, a clerk on the floor standing beyond the 
railing of the dats, referring to our statement of 
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account, called out “No, 485 Haripur”, My man, 

edar, at once told me that wrong name of the 
mahal was being given, and asked me to see what 
was the matter. I then took the statements of 
account from the cierk on the floor and comparing 
it with the records of the cases, said that every- 
thing was all right, except that the numbers of 
the cases had been wrongly stated inthe statements. 
I then got the errors corrected by substitution of 
the correct numbers in the statements of account. 
The corrections were made by some Clerk of the 
Oollector but I cannot say by which clerk; (pp. 178- 
179 of the paper-book).” 

It is admitted, therefore, that the pro- 
ceedings started with a mistake due to the 
zamindars' own papers; the question is 
whether the mistake was corrected before 
the sales were actually held. It has to be 
remembered that a mere mistaken impres- 
sion on the part of the auction-purchaser 
will not be sufficient to justify the setting 
aside of the sales. It will have to be shown 
further that there was an error in the 
statutory procedure which led to such a 
wrong impression, if any. Now the relevant 
documents may be divided into two classes, 
one relating tothe case records, and the 
other relating to the registers. The mis- 
takes appear in the former class. They 
started with the affidavits of mofussil 
service. Exhibit O relating to lot Rampara 
was by mistake attached tothe record of 
Oase No; 509. Exhibit © (1) relating to 
Haripur was by mistake attached to Oase 
No. 485. The wrong case numbers are 
noted on the documents themselves. This 
mistake was followed up by the zamindars 
in their statements of demand, Ex. 17, 
Ex. 18 relating to the two mahals res- 
pectively in which again the wrong case 
numbers appear. That this led to the 
wrong names being called out is certain. 
The evidence of J. Mukherjee, defendant 
No. 3-5, is that thereupon his attention was 
drawn and the wrong numbers were 
corrected. Exhibit 17 and Ex. 18 show 
that the numbers were penned through, 
but the evidence does not disclose who did 
this. The Collectorate clerks have no re- 
collection. The Collector's order, Ex. 38, 
confirms that the affidavits were wrongly 
filed and that they were not read out 
“so no party can claim he was misled 
by them”. This, however, is a fallacy, 
for if the affidavits had been read, as 
provided for by s. 10 of the Patni 
Regulations, the chances are that the mis- 
take would have been discovered and 
corrected. 


I cannot accept the contention that the 
expression “until the receipt for the notice 
shall have been read” occurring in cl. 2 of 
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s. 10 means that the notice may ba read 
privately, and that it has no more force 
than that some document is taken ‘as 
read at a proceeding. There is an express 
provision in the aforesaid clause that the 
lot shallnot be put up to sale until the 
receipt for the notice shall have been read 
“the observance of which forms shal! be 
recorded ina separate rubakari to be held 
upon each lot to be sold”. The object 
clearly is to ensure correctness and publi- 
city. There was thus a breach of the 
statutory: provision in s. 10 of the Patni 
Regulation. Itis evident that the receipts 
of notice were neither read out nor read ; 
none paid attention to them. Otherwise 
the mistake would have been corrected, 
That the mistake continued is again con- 
firmed by the bid sheets, Fx. 3 in Oase 
No, 485 and Ex. 4 in Oase No. 509. In both 
the cases the name of the mahalis ““Rampara 
and others”. Thus para. 5 of the original 
plaint alleges that: 


“It appears from the two bid-sheets that lot 
Rampara was sold twice, therefore, the auction-sale 
of the mahal in suit is void and illegal.” 


This is an indication that there wag a 
confusion and that actually the mahals 
were put up to sale in the wrong order. A 
very strong piece of corroboration comes 
from the defendants side by the letter 
Hix. 5. It is dated May 19, 1932, and ig 
addressed to the plaintiffs and defendant 
No. 4 by Messrs. H. N. Datt& Oo, solicitors 
Oalcutta. The material portion is quoted 
in the judgment of the Subordinate Judge, 
It is clear that the solicitor acting under 
instructions from defendant No. | were 
charging Bhupendra, defendant No. 4, with 
having purchased lot Ramparain breach 
of an arrangement. The only explanation 
which the defence has given is that the 
letter was not written under the instructions 
of defendant No. 3 and that defendant No. 1 
might have had a wrong impression ashe 
was not actually present at the sale. But 
that wrong impression must have been con- 
veyed to him by some one who was pre- 
sent at the sale on behalf of the zamindary. 
Defendant No. 3-5 goes so far as to say that 
Messrs. H. N. & Co. were never his 
solicitors, a statement which the learned 
Judge characterises as wanting in candour. 
It is apparently because the cheque which 
incidentally was for the rent of lot Rampara 
was drawn in favour of defendant No, | 
alone that the above letter was addressed 
on behalf of that defendant instead of on 
behalf of all the defendants Nos. 1, 2 and 3, 
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ant No. 1 from the witness-box. 

The contesting defendants for their part 
have relied on the two registers, Register 
No. 8, vide Ex. (h) and Ex. (i) and Register 
No. 20 vide Ex. (z), and Ex. (b) (1). In the 
former, the entries in Onl. 6 only were 
made by the Collector himself on the date 
of the sales. We cannot say that the 
learned Judge is wrong in supposing that 
the entries in the previous columns were 
written either on April 15, the date of the 
institution of the suit or within a few days 
thereafter. Register No. 20 contains the 
signatures of the respective auction-pur- 
chasers made soonafter the sales. Defend- 
ant No. 4 says the other columns were 
blank. Defendant No. 3-5 says there were 
writings but he did not read them. No 
clerk has deposed to what actually hap- 
pened. It is reasonable to suppose that 
other columns ‘of this register were not 
filled up then and there. The learned 
Judge pertinently observes that there were 
634 cases to be dealt with that day. ‘The 
contesting defendants have also relied on 
the Treasury chalan Ex. 39 and the ruba- 
kari Ex. K. These are drawn up by the 
Ashtum clerk who has not been called. 
Exhibit K is dated May 16, Ex. 39 and the 
other chalan Ex. P (1) were signed by K. 
Sarkar on May 16, and receipted by the 
Treasury on May 18. We are told May 17 
was a holiday. According to defendant No. 
4, Ex. 39 was received by him on May 19. 
. These documents must have been prepared 
from the Registers. Plaintiff Witness No. 9 
who appears to be conversant with Ashtum 
sale says that the chalan for earnest money 
is “subsequently filled. up and presented 
by the purchaser”. Defendant No. 4 says 
that cn receipt of the chalan he found that 
it had mis-stated the name of the auction- 
purchased mahal as Haripurand that he 
thereupon took ‘steps to apply to the 
Collector for correction. The defence sug- 
gestion that defendant No. 4 got the idea 
on receipt of the mifsconceived letler Ex. 5 
from the solicitors seems to us to be impro- 
bable. It is admitted that on receiving 
that letter, defendant No.4 at first threw 
it away and sothe solicitors had to send 
him another copy of that letter by post on 
May 20. We think the learned Judge is 
right in saying that if defendant No. 4 
had got the idea first from Ex. 5, he would 
have carefully kept the letter the first time. 
The Collector disposed of the matter on 
May 20, 1932. His order showe that he 
relied on his usual practice in thinking that 
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the correct names were called out, but he: 
mentions that both the bid-sheets contained- 
the name Rampara which was a mistake 

and that wrong affidavits were filed. Both 

mistakes remained uncorrected and appar- 

ently the Oollector confined himself to, 
Col. 6 of Register No.8 which he had to ` 
fill up himself. So far as the present: . 
enquiry is concerned, the point lies in: ” 
on May 20, Bhupendra did. . 


apply to the Oollector pointing out that 


he was bidding for Rampara and not for 


Haripur. 

Turniog fora moment tothe bid-sheets, 
it is noteworthy that the Rat Bahadur act-. 
ing for the zamindars bid Rs. 500 only at 
the first sale in Case No. 485, but went up to 
Rs. 2,100 at the later sale in Case No. £09; 
As the learned Judge points out, tkese 
accounts do not differ very much from 
the zemindar’s claims in respect of Hari- 
pur and Rampara, respectively. Defendant 
Nos. 3-5 and his officer Kedar admit that 
lot Rampara is the more valuable property- 
of the two, and yet the maximum price ` 
was much higher in Case No. 509. Des 
fendant No.4 says he never intended to 
bid for lot Haripur. His witness Pran 
Krishna Chandra who bid up to Rs. 3,600° 
in Case No. 509 says that he was bidding 
for Rampara which was known to him, 
the mouza being about five miles from his . 
darpatni mahal. He did not bid for lot 
Haripur ss he did not know that mahal, 
and he says that if he had known that 
mahal, he would have bid for it. We do 
not see why this evidence should be dis- 
belived. There is confirmation from 
P. W. No. 10: one Dhirendra Mukherjee, who ` 
appears tobe a mortgagee of lot Haripur,. 
filed the petition Ex. 5 to have the sale,- 
stopped by making a deposit. He bid at“ 
both sales, but he has not been examined. 
We may add that though some Collector- ` 
ate clerks were examined by the zemindar 
defendoents, it was not put to any of them ` 
that the mistakes about names and num- 
bers were corrected then and there, and’ 
the right names and numbers were there- 
after announced. The incident being un- . 
usual, it stands to reason that these officers . 
might remember it. But they have no 
recollection. We find that at the first sale 
held in Case No. 485 lot Haripur was- 
put upand at the subsequent sale held 
in Case No. 509 lot Rampara was put up.. 
This was due to error which originated 
with the wrong affidavits of service being 
filed by the zemindar’s officer. The account . 
of the balance of each advertised lot was. 
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-also wrongly filed at the time of the sale. 
The affidavits of service were not read. 
Thus there was a breach of the statutory 
provisions of s.10 of the Panti Regula- 
tions, 

«v It has been contended that it is not for 

` -the plaintiff to claim that the sale shouldbe 

“get aside, because he was merely the de- 
-faulting patnidar while the dispute was 

“between two auction purchasers. We no- 
tice that this argument was not advanced 
before. It wasin fact advanced at the 
reply stage in this Court. However there 
is no substance in it. The plaintiff is 
‘entitled to say that the sale must be set 
aside because it was vitiated by error in 
the procedure and the sale has caused 
serious prejudice tohim. We agree with 
the learned Judge below in thinking that 
the mistakes were fatal to the sales and 
that so they must be set aside. It has 
been contended in this connection by Dr. 
Basak for the plaintiff-respondent, by way 
of strengthening his case for the plaintiff, 
that Collector acted irregularly by refusing 
to accept the patnidar's tender which was 
made with the application Ex. 1 in the 
ease of lot Rampara and Ex. 2 in the case 
of lot Haripur. This question was part of 
issue No.9 and it was answered by the 
learned Subcrdinate Judge against the 
_ plaintiffs’ contention. Broadly the question 
raised is thatthe painidar has a right 
under the Patni Regulation to deposit the 
arrears on the day fixed for the sale. 
Section 8, cl. 2, which deals with the first 
Sale to be applied for on the first of 
Bysakh provides that the notice must state 
that : hen 
“Tf the amount claimed be not paid before the 


first of Jyte following the tenure will on that date 
-be sold by public sale in liquidation.” 


Clause 3 deals with mid-year sales and 
provides that the notice will be to the 
effect that the sale will take place on the 
lst of Agrahavan “unlese the whole of the 
advertized balance shall be paid before 
the date in question, ete. The form of 
the notice (Boards’ form 19, p. 292 of the 
Manual 1933) is, however, less definite to 
this extent that it says that the tenure 
will be sold unless “before the sale” the 
defaulter pays the arrears together with 
interest “up to date of payment” and 
costs. This may mean that-the payment 
may be made at a reasonable time before 
the sale. The scheme of the Regulation 
js that the zemindar has to make up an 
account of the amount due. In the notice 
under s. 8the account is made up to a 
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certain period. But at the time of the 
sale the account is brought up-to-date 
“with a particular statement of the pay- 
ments made up tothe date of sale” (s. 10). 
It isa question whether interest and costs 
incurred up to date may be added. This 
question was considered by us in 8. A. No. 
1635 of 1935 decided on March 20, 1937. It 
is pointed out that in the present case 
according tothe stipulation in the patni 
kabuliyat Ex. A, interest till the date of 
realization is chargeable. At any rate 
according to s. 10 there is a demand made 
up at the time of the sale. This is no 
doubt intended to ensure that the zemin- 
dar’sright to sell subsists, but at the 
sama time the procedure gives to the 
patnidar an opportunity to know, and if so 
inclined, to satisfy the dues upon the time 
of sale. Under s. 14, should the balance 
claimed remain unpaid upon the day fixed 
for the sale, the sale shall be made with- 
out reserve, etc. But there is nothing in 
these provisions which disentitles the 
patnidar from paying the demand up to 
date direct to the zemindar even on the 
date of the sale. But unless the payment 
is made within the period of the notice, 16 
cannot be said that the patnidar has a 
statutory right to stop the sale by such 
payment tothe zemindar. 

Then comes the question whether pay- 
ment may be made to the Collector. 
Express provisions to that effect are con- 
tained in ss. 13 and 14. The former refers 
to under-tenants with whom we are not now 
concerned. Section 14 is relevant for our 
purpose. When payment is not made to 
the zemindar, B. 14 comes into play and 
there provision is ‘made for deposit before 
the Collector. The law is summed up cor- 
in the Revenue Boards 
Rules 83 and 84, p. 264, Boards Manual 
Edn. 1933. Section 14 does not refer to 
payments made in satisfaction of the de- 
mand, it provides for deposits being made 
to stay the sale. Clause 1 says “nor shall 
it (the sale) be stayed or postponed on any 
account unless the amount of the demand 
be lodged.” 

This is the demand at the time of the 
sale. Clause 2 deals with a particular class 


of cases, viz.: 

“cases also in which atalugdav may contest the 
zemindar's demand of any arrear, as specified in 
the notice advertised.” 


There, in order fo have a summary in- 
vestigation, the sale may be stayed, but 
not unless the amount claimed be "lodged 
in cash or in Government secu- 
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rities or in currency notes”. The lodg- 
ing of the amount is, therefore, a condi- 
tion precedent under both clauses of s. 14. 
But even if this condition is complied with, 
it does not follow that the sale must be 
stayed. ‘he zemindar is made exclusively 
responsible for saying whether the demand 
is satisfied or not, and where the summary 
investigation is not finished in time, the 
lot will be put up to sale nevertheless at the 
risk of the zemindar. Paragraph 2 of 
cl. l and the concluding portion of cl. 2 
expressly save the patnidar’s right to sue 
to have the sale reversed. Therefore, what 
may not validly serve to stop the sale 
may yet afford a valid cause of action in a 
suit and because the Cvllector was bound 
to proceed with the sale, it dces not follow 
that the plaintiff hasno remedy. It will be 
recalled that by the Amending Bengal 
Act IV of 1933 remedy is now available 
before the Collector. 

I may here refer to two cases which 
were cited at the Bar. In Sadar Dewani 
Decisions 1859 p. 521, it was held that 
lodging the money under s. 14 could be 
done on the day of salein reference to a 
- pending summary suit contesting the 
demand and in that contingency only. 
This was considered by Dwarkanath Mitter, 
J. in his dissentient judgment in 
Krishna Mohun Saha v. Munshi Aftabuddin 
Muhammad (1). He conceded that the 
expression “lodging” money into Court may 
mean that it is a conditional payment, 
as for instance dependant upon the award 
referred toin cl. 2. In Krishna Mohun Saha 
v. Munshi Aftabuddin Muhammad (1) the 
full amount in arrears was paid before the 
date fixed for the sale to the Collector's 
Accountant. He did not bring it to the 
notice of the Collector and the sale was 
held in the usual course. It was held by 
the majority of the Judges that there is 
nothing in the Patni Regulations which 
empowers a painidar to deposit in the 
Ooilectorate before the day of sale or which 
gives to such deposit if made the effect of 
payment to the zemindar. Mitter, J. held 
the contrary view. All the Judges, however, 
laid stress on the fact that in that case 
notice of the payment had not been given 
either to the zemindar or to the Collector. 
Norman, ©. J. after expressing the majority 
view proceeded to remark (p. 571*) that 
had the patnidars attended at the Col- 
lectorate with their receipt and shown that 
the full amount of rent had been deposited, 

(1) 15 W REGO; 8B LRi34, 
~ *Page of 15 W. R.[HdJ— 
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there can be no doubt that the Collector 
would have stayed the sale. However, in 
the present case, the petitions Ex. 1 and 
Ex. 2 were nut in the nature of prayer 
for making deposits under s. 14. They 
merely professed to make payments in com- 
plete settlement of the demands amicably. 
Since the zemindar was not agreeable, the 
Collector was right in refusing to accept 
aud referring the parties to the Civil 
Court, 

The next question is whether the 
learned Sub-Judge is right in holding that 
the sales are liable to be set aside on the 
ground that the zemindars had not allowed 
abatement of rent on account of land being 
acquired by Government. This is issue 
No 14. The plaintiff made an allegation to 
this effect in para. 4 of the plaint. The 
answer in the written statement is that 
the plaintiff has never before claimed any 
abatement. The patni kabuliyat Ex. A 
shows that out of the patni rent of 
Rs. 16,058-5-3 a total sum of Rs. 9,358-5-6 
is payable as revenue on account of the 
three touzis comprised in the mahal and 
the balance of Rs. 6,700 is the munafa to 
the zemindar. According to cl. lof the 
kabuliyat, however, the entire sum of 
Rs. 16,058-5-3 is treated as patni rent 
which is expressly payable to the zemindar 
at his house. On the question of abatement, 
reliance is placed on cl. 14 of the kabaliyat 
which runs as follows: 

“If any land within the limits of the patni be 
acquired by the Government for Railway or any 
other purpose, I shall get half the amount of com- 
pensation that shall be awarded, therefor, and the 
Maharaja shall get the remaining half; and I shall 
not be competent to take any objection on the 
ground of reduction of area of land, but if the 
Maharaja gets any abatement of jama (revenue) by 


raising any objection, he shall also grant me (abate- 
ment) at the same rate.” 


The total amount of revenue payable by 
the z¢mindar was subsequently reduced to 
Rs. 8,918-5-1, a reduction of Rs. 440-0-5. 
This will appear from the Land Revenue 
and Cess Ledger: vide Exs. 32-35 and from 
the extracts of D Register, vide Exs. 44 
and 44 (O). Itis not, however, shown that 
this reduction was all due to acquisition of 
land by Government. Plaintiff did not 
mention ihe amount of abatement in the 
plaint. Plaintiff Witness No. lin his de- 
position says for the. first time that the 
amount abated was Rs. 440. On the other 
side defendant No. 3/5 states in his de- 
position that there was a separation of 
account for which the revenue for his 
grandfather's touzi became less by about 
Rs. 400. The learned Judge points out 
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that this evidence 
documents. 

But on the other hand the story of 
P. W. No. 1 is also not supported by docu- 
ments. Exhibits 44 and 44 (1) only show 
‘that an abalement of about Rs. 9U was on 
account of land acquisition proceedings. 
The last acquisition was in 1917. But not 
only has no abatement of rent ever been 
Claimed by the patnidar, but on the con- 
trary the full amount of therent as per 
kabuliyat Ex. A has always been paid. 
Exhibit O shows that he allowed an ez 
parte decree to be passed against him in 
1931. What the learned Judge finds in that 
there has been some abatement of revenue 
and that, therefore, the zemindar defen- 
dants should have claimed a smaller 
amount as rent than they did. In that 
view he has held that the patni sales are 
liable to be set aside. If this view be 
correct, the position will be that the pro- 
perties will never be liable to sale under 
the Patni Regulations, for it will not be 
known what the correct rents might be. 
Dr. Basak has contended that the Patni 
Regulations throw the responsibility on 
the zemindar to see that the proper forms 
are observed and the correct account is 
exhibited, and he has relied on that class 
of eases, e. g., Bhupendra Narayan Singh v. 
Madar Bukhsh (2), which refer to the form- 
alities as to service of notice. Here we 
are dealing with a different set of cir- 
cumstances altogether. The learned Judge 
has found that on account of some barati 
arrangement, the exact terms of which are 
not known, the patnidar has been paying 
revenue and cess direct to Government. 
It was for the patnidar to show what 
agmount of revenue was abated on account 
f acquisition of land by Government. He 
pes: been able toshow this. Moreover, by 

is conduct he shows thathe has waived 
“his claim. We must, therefore, disagree 
mvith the Subordinate Judge on this point 
«nd hold that the patni sale is not liable 
o be set aside on this ground. In view 
$ our finding as to the arrangement 
‘eferred to above and as to the error in the 
males, we must hold that the sale of ‘lot 
ampara has been rightly set aside. The 
mppeal is dismissed with costs to plaintiffs- 
-espondents. 

Patterson, J.—I agree. 

D. Appeal dismissed. 


(2) 52 I A 439: 92Ind. Cas, 681; A I R1925 P C 
97; 53 C 1; 23 LW 93 (PO). 
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PATNA HIGH COURT. 
Civil Appeal No. 761 of 1935 
September 23, 1937 
MANOHAR LALL, J. 
BABULAL TIWARI— APPELLANT 
versus 
HULLA MALLAH AND OTHERS— 
RESPONDENTS 

Partition Act (IV of 1893), s3. 4—" Undivided 
family "and “ dwelling house,” meaning of —“ Court,” 
if incluaes Appellate Court. a 

The words “ undivided family” ins 4, Partition 
Act, must be taken to mean undivided qua the 
dwelling house in question, and to be a family which 
owns the house but has not divided it. Sultan 
Begam v. Debi Prasad (1), Khirode Chandra v. 
Baroda Prasad Mitra (2) and Mantipragada Siva- 
ramayya v. Kapa Venkata Subbamma (3), relied on. 

The word “ Court "in s,4 is not confined to the 
trial Court but includes the Appellate Court, and 
the Appellate Court like the trial Court is bound, 
upon any member of the family who is a share-hold- 
er undertaking to buy the share of the transferee, 
to make an appropriate order in pursuance of which 
the steps necessary to carry out the provisions of the 
section may be taken either inthe one Court or in 
the other. > 

In connection with a conveyance of a partition 
of a “ dwelling-house," the word generally means 
not only the house itself but aleo the land and ap- 
purtenances which are ordinarily and reasonably 
necessary for its enjoyment, Pran Krishna v, Keshab 
Chandra (4), relied on. 

C. . from appellate decree of the 
Additional District Judge, Saran, Onapra, 
dated June 12, 1935. 

Mr. K. N. Lal, for the Appellant. 

Mr. B. P, Sinha, for the Respondents. 

Judgment.—This is an appeal by the 
plaintif who sued for partition of a half- 
share in a house bearing No. 794 and a 
third share in plot bearing No. 802, having 
based his title on purchase from defen- 
dant No. 3 whohad sharesto this extent 
in thesetwo plots. The suit was decreed 
by the trial Court. The lower Appellate 
Court, however, proceeded to act under 
s. 4, Partition Act, (Act IV of 1893), and has 
directed the appointment of a Commissioner 
who will : 


“fix a valuation of the house and if defendants 
Nos. Land 2 pay the proportionate valueof it for 
half-share in the house the plaintiff shall convey his 
share to the defendants.” 


Hence this appeal before me It is 
contended on behalf of the appellant that 
the order of the learned Judge was wrong 
because defendants Nos. 1 and 2 were not 
members of an undivided family with 
defendant No, 3, the vendor of the plaintiffs. 
Reliance is also sought to be placed upon 
the undoubted fact that in the Survey 
Record of Rights in the year 1920, the 
shares of the vendor of the plaintifis have 
been defined. On a clear reading of the 
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section, it seems tome that this provision 
inthe Act was intended to app'y to all 
subjects of His Majesty includirg Hindus, 
Muhammadans and Christians and there- 
fcre the meaning of the term “undivided 
family” means a family which is undivided 
with respect tothe house. Otherwise the 
law would be different for each community. 
Iam supported in this view by the Full 
Bench decision of the Allahabad High 
Court in Sultan Begam v. Debi Prasad (1) 


where it has been laid down authoritatively 
at p. 327* : 


The same View was taken by the Cal- 
cutta High Courtin Khirode Chandra v. 
Baroda Prasad Mitra, 7 Ind. Oas. 436 (2) 
where the head-note appears to correctly 
represent the judgment, and it runs as 
follows : 

“The words “undivided family” in the section 
must be taken to mean undivided qua the dwell- 
ing house in question, and to be a family which owns 
the house but has not dividedit... ... 

The elements which must co-exist to attract 
the operation ofs. 4 are first that the dwelling 
house should belong to an undivided family; secondly, 
that a share, therefore, should have been transferred 
toaperson who isnot a member of such family; 


and thirdly, the transferee should sue for 
partition,” 


All the three elements pointed out in 
the Calcutta case are present in the case 
before me. To the same effectis a recent 
decision of the Madras High Court in 
Mantipragada Sivaramayya v. Kapa 
Venkata Subbamma (3) where the learned 
Judges relied upon the decision in Sultan 
Begam v. Debi Prasad (1) and came to 
thesame conclusion. It was then argued 
that the Appellate Court had no power 
to act under s. 4 when no such application 
had been made by the plaintiffs in the 
trial Court. It is enough to say in answer 
to this contention that, as pointed out in the 
decision in Pran Krishna v. Keshab 
Chandra (4) : 

“The word “Court” ins, 4 is not confined to the 
trial Court but includes the Appellate Court, and 


(1) 30 A 324; A W N 1908, 126; 5 ALJ 359, 
(2) 7 Ind. Cas. 436; 12 O L J 525. 
(3) ed M 417; 126 Ind, Oas. 598; AIR 1930 Mad, 
31 L W 238; 58 M L J 341; Ind. Rul. (1930) Mad. 


i4) 22 O W N 515; 45 Ind. Oas. 604; AI R 1919 Cal 
1055; 45 C 873. 
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the Appellate Court like the trial Oourt is bound 
upon any member of the family who is a shareholdef 
undertaking to buy the share of the transferee, 
to make an appropriate order in pursuance of which 
the steps necessary tocarry out the provisions of 
the section may be taken either in the one Oourt 
or in the other.” 


The learned Judges in that case also 
decide that: 

“In connection with a conveyance of a partition 
of a “dwelling-house” the word generally means not 
only the ‘house itself but also the land and appur- 
tenances which are ordinarily and reasonably necess- 
ary for its enjoyment.” 

I, therefore, find that there is no merit 
in any of the contentions raised. before me. 
But I find ‘that the order of the learned 
District Judge is defective in that it has 
not directed the valuation of the land and 
the appurtenances, if any, nor has it fixed 
any pericd of time during which defend- 
ants Nos. land 2 should pay the money 
which would be fixed by the Commissioner: 
nor has he directed that ihe expenses of 
the Commissioner must be borne by the 
plaintiff: nor has he fixed the time within 
which the kabala should be executed by 
the plaintiffs in favour of defendants Nos. 1 
and 2. I, therefore, direct that the learned 
District Judge, when the case goes back 
tohim after this order, do appoint a 
Commissioner atthe cost of the plaintiff; 
and he will direct the Commissioner to 
fix the valuation of the house andthe. 
land on which the house stands together 
with appurtenances thereto, if any. As, 
the question was never raised in the trial. 
Court, the parties will be at liberty to 
give evidence before the Commissioner 
upon this point, and thereafter they will. 
be entitled to raise objections before the. 
learned Judge whose decision will be final 
on this matter. After the learned Judge 
has finally disposed of the question 
of valuation, he will fix a period of time 
in his discretion during which the plaintiff 
will be required to convey the share 
which he has purchased to defendants Nos. 
1 and 2 on their depositing the amount 
fixed, in proportion to the share of the 
plaintiff, in Court to the credit of the 
plaintif. After this deposit has been made 
by ‘defendants Nos. l and 2, plaintiff wil} 
be required to execute a kabala in favour 
of defendants Nos. 1 and 2 within the 
time fixed by the Court; and if it is nof 
done within thetime so fixed, then the 
kabala will be executed under the orders 
of the Court. If, however, the amount fixee 
is not deposited, the plaintiff's suit will br 
decreed as a simple partition suit to b 
carried outin the usual way in respec 
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of this house as in respect of the land 
which bears No. 802. There will be no 
order for costs of this appeal. The costs 
of the Commissioner will not be costs in 
the cause but will be borne by the plaintiff. 
Costs of the conveyance will be borne by 
the defendants. 
D. Order accordingly. 
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RANGOON HIGH COURT 
Civil Revision No. 300 of 1936 
March 6, 1937 
MosBELy, J. 
Tas BENGAL BURMA TRADING Co. 
AND ANOTHER—-A PPLIOANTS 
VETSUS 


BURMA LOAN BANK, LTD. AND 


_ _ ANOTHER—OPposits PARTIES 
Limitation Act (IX of 1908), Sch. I , Arte. 85, 57— 
Mutual account—What is—Two sets of transactions 
of debit and credit, whether essentials — Account 
mutual at start but afterwards merely of repayments 
by customer to reduce liability—Suit for recovery of 
amount overdrawn—Article applicable. 

To constitute a mutual account, if is sufficient if 
there be only one set of transactions, but that set should 
create alternately debits and credits which are to be 
set off against one another. Two independent sets of 
transactions are not necessary. If, however, an account 
starts with a deposit to the credit of the customer 
and then consists, of a series of alternate credits 
and debits, and then fora long period, consists 
merely in the debit in favour of the bank being re- 
duced by payments by the customer, the account can- 
not be called a mutual one. Although the account 
started as a mutualone it continues on a different 

- footing and changes its nature, and to such an ac- 
count which has long ceased to bea mutualone, 
Art. 85, Limitation Act, does not apply and the Art. 
applicable would be Art. 57. [p. 840, col. 1.] 
 (Oase-law discussed. ] 

O. RK. against the decree of the Small 


Oause Court, Rangoon, dated July 20, 
, Mr. Dangali, for the Applicants. 
Messrs. Chowdhury and C. K. Ray, for the 
Opposite Parties, 
- Order.—The plaintiff-respondents The 
Burma Loan Bank, Ltd., (in liquidation), 
obtained a decree in the Smail Cause 
Court, Rangoon, against the Bengal Burma 
Trading Company and its two partners, 
P. ©. Nandy and M. P. Mukerjee, for 
Rs. 247-2-3 and Rs. 125 interest at two 
per cent. per mensem from 1933, in all for 
Rs, 372 2-3, the amount due on their bank- 
ing account overdrawn. The account was 
closed in May, 1933. The suit was filed 
in February 1935. The trial Court held 
that the suit was not barred by Art. 85, 
Sch. I to the Limitation Act, as the 
account was mutual, open and current, and 
mihat-is the main question in this application 
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in revision The account, it would seem, was 
opened in April 1928, when for some time 
it was alternately in credit or overdrawn 
for smallsums. From December 1928, it was 
always overdrawn and it was last overs 
drawn in June 1929, which is tne date 
of the last business transaction shown in 
the accounts. Repayment{s, however, were 
made up to May 1933. Tha overdraft 
was secured by a promissory note for 
Ane 375, Ex. A, executed on November 19, 

28. 

The trial Court held that the account was 
a mutual and current one. It is said that 
the defendants had failed to prove that it 
was converted into a loan account, and the 
mere fact that they did not draw any 
money after 1929 was not sufficient to 
show that the account had ceased to be a 
current and mutual one. It was held, 
therefore, that Art. 85 applied. The first 
ground in revision is that the accounts 
were not proved. The cashier who kept 
the books was not available, but the accounts 
were proved by his assistant, Ramanand 
Singh (P. W. No. 2), who knew his hand- 
writing and who swore to defendant No. 2, 
Nandy, having come and made the nine or 
ten payments alleged in 1932 and 1933. As 
to limitation, Art. 45, Seh. IL Limitation 
Act, provides that a suit for the balance 
dus on a mutual, open and current account, 
where there have been reciprocal demands 
between the parties, must be instituted 
within three years from the close of the 
year in which the last item admitted or 
proved is entered in the account, such year 
tc be computed as in the account. In 
Hirada Basappa v. Gadigi Mudappa (1), 
Holloway, J. observed : 

“In order that accounts might be mutual, there 
must be transactions on each side, creating in- 
dependent obligations on the other, and not 
merely transactions which create obligations 
on the one side, those on the other being 
merely complete or partial discharges of such 
obligations.” 

Similarly, in Ebrahim Ahmed v. Abdul 
Hag (2), it was said that ‘‘mutual account” 
means not merely where one of two parties 
has received money and paid on account 
of the other, but where each of two parties 
has received and paid on the other's 
account. It has been doubted in some 
reported cases whether a banking account 
can be said to be a mutual accoun! as 
between banker and customer merely 
because the account opened with a deposit 
in favour of the Bank, and because sub- 


(1)6 M H C R 142. 
(2) 8 LBR 149; 27 Ind. Cas. 8719; A IR 1915 L B 


148. 
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sequently the customer incurred indebted- 
ness to the Bank by overdrawing. It has 
been doubted whether such transactions 
can be deemed to be mutual accommoda- 
tion. The ordinary lay meaning of “mutual 
account’ is whatis givenin Dau Dayal v. 
Piari Lal (3) where it was agreed by both 
sides, and held by the Court, that for an 
. account to be mutual, there must be in- 
dependent transactions between the two 
parties, 7.¢., two sets of transactions. In 
one set, one of the parties should hold the 
position of a creditor and the other a debtor, 
and in the other cet of transactions the posi- 
tions should be reversed. The dictum of 
Vice-Chancellor Turnerin Pillips v. Phillips 
(4) is often quoted : 

“A mutual account means not merely where 
one of two parties has received money and paid 
it on account of the other, but where each of 
the two parties has received and paid on 
the other's account, 7% e, there is a mutual 
account where each of two parties has received 
snd paid on account of the other, and what would 
be recoverable would be the balance of the two 
accounts,” 

But see the remarks of Rankin, O. J., on 
this definition in Tea Financing Syndicate, 
Lid. v. Chandra Kamal (5) where it was 
pointed out that the cross claims may be 
for the sale of goods or money lent, ete. 
It was said there that for Art. 85 to be 
applicable, there must be cross-claims 
arising out of a course of dealing which 
evidences or is referable to an intention of 
set-off. In Padwick v. Hurst (6) it was said 
that “mutual accounts” mean not where one 
party only has received from (and made 
payments on behalf of) the other, but 
where each of two parties has received 
from (and paid on account of) the other. 
Their Lordships of the Privy Council raised 
the question in Maniram Seth v. Seth Rup- 
are (7), but did not decide it. They 
said : 


“A question has been raised as to whether the 
dealings between the parties were mutual as well 
as open and current and involved reciprocal 
demands between the parties... The dealings were 
certainly not the ordinary ones of banker and 
customer, but rather in the nature of mutual 
accommodation.” 


In Govinda Nadan v. Ramaswawy Cheitiar, 


(3) 50 A 645; 108 Ind, Cas, 694; AIR 19 l 
20A L J 353. 28 All. 236; 


Boi tat 
(9) 58 C 649; 133 Ind. Cas. €Gl; A IR 1931 Cal 359; 
, OL Jd 8l4: 34 C WN 1175; Ind. Rul. (1931) Cal. 


53. 
(6) (1854) 18 Beav 575; 23 L J Ch. E57: . 
IO RR 548. còl, 18 Jur. 763; 
(7) 33 01047; 33 I A 165;40 LJ 94:8 Bom. LR 501; 


10 O W N 874; 16 M L J 300; 1 M L T 199- < 
2NLRIO(PO. aa ka 
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92 Ind. Cas. 105 (8), a case of the High 
Court of Madras, Odgers, J. said that the 
accountin suit resembled exactly a bank 
pass book, where deposits and withdrawals 
of moneys took place from time to time, the 
balance being in favour of either the 
customer or the bank at any given moment. 
He agreed that there did not appear to be 
independent obligations on both sides, and 
that a mere shifting of the account from 
one side to the other was not enough to 
constitute mutual obligations. On the 
other hand, it was held that banking 
transactions of the nature described were 
mutualin Khushalo v. Behari Lal (9) and 
Sewa Ram v. Mohan Singh (10). In the 
last mentioned case the head-note is to the 
effect that even in banking transactions, 
where the balance is now on ona side and 
then ou the other, and the change does not 
appear to arise from amerely accidental 
and passing over-payment, Art. 85 does 
apply. Or, as it was put in judgment, 
Pontifex, J.’s dictum in Haitee Syed Muham- 
mad v. Ashrufoonissa (11) could only be 
justified if the payments by the defendant 
in excess of his liability were such as to 
show an intention on his part of wiping out 
the previous overdrawals and nothing more.. 
The earliest case where any doubt was 
expressed as to whether there would be 
mutuality between banker and customer is 
this last-mentioned case, Hajee Syed 
Muhammad v. Ashrufoonissa (11). The 
judgment was delivered by Pontifex, J. In 
this case, after the initial deposit the 
customer’s account was usually overdrawn, 
but there was sometimes a balance in her 
favour. After the last date of these 
payments continued for nearly a year'in 
reduction of the liabilities but the balance 
was always against the customer, Pontifex, 
J. said : 

“Now, I must say that I should have consider- 
able hesitation in holding that there was ever 
between these parties a mutual account, although 
in the instances which I have mentioned the defend- 
ant had in fact paid moneys into the plaintifi's 
bank which were in excess of his liabilities, for I do 
not think thatthe defendant could, at any time, 
have said: ‘I have an account against you, the 
banker.” 

A little further on, it was ssid that the 
defendant hada demand against the bank 
whenever the balance wasin his favour, 
and therefore, there were only reciprocal 
demands down to the last date when there 


was a balance in the customer's favour. 
(8) 92 Ind. Cas, 106; AIR 1926 Mad. 224: (1925) M 
W N 927; 23 LAW 573. 
(9) 3 A 523, Ri g 
(10) 44 PR 1886 
(11) 5 O 759, 
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Ido not agree with the learned Judge 
when he went on to say that the “last 
item admitted or proved in the account” 
means the last admitted item on the defen- 
dant's side of the account which is the 
last reciprocal item. It appears to me 
that the last item must mean simply the 
item last entered in the account, on 
whatever side. Itappears that in Ashru- 
foonissa’s case (11) Pontifex, J. meant to 
hold that there was never a continuing 
account of the customer versus the banker, 
though occasionally he might have hada 
demand against the banker. Many of the 
previous judgments on this - point were 
quoted by Mukerjee, J.in Ram Prasad v. 
Harbans Singh (12) where he interpreted 
Pontifex, J. as meaning that if the balance 
was generally in favour of the banker, the 
account between them could hardly bea 
mutualone. He said that mutual accounts 
are such as consist of reciprocity of 
dealings between the parties, and did not 
embrace those having items on one side 
only, though made up of debits and credits. 
By “accounts which have items on one 
side only”, I presume, is meant unilateral 
transactions though consisting of both 
debiis and credits. It was said that the 
accounts could only be called mutual down 
to the date when the defendant made his 
last Payment to the banker. Arunachalam 
Chetty v. Somasundaram Chetty (13) was 
a case where the two COhettyars lent 
each other money, and it was held that 
the last payments were made by the 
indebted party as further loans, and not 
in partial discharge of the debt balance 
against him. 

In Tea Financing Syndicate, Ltd. v. 
Chandra Kamal (5) wherethe judgment of 
Page, J, in Tea Financing Syndicate Ltd. 
v. Chandra Kamal (14) was reversed the 
criterion of independent obligation was 
upheld. That was a case where the plaintiffs 
made advances to the defendant who con- 
signed tea forsale to the plaintiffs not 
merely by way of discharging the debt, 
but designed to create a credit to set off 
against the debt. It wassaid that the 
obligation tu account for the proceeds of 
he tea received was an independent ob- 
ligation on the plaintiff, though the proceeds 
were intended to be applied in liquidation 
f the advances. 


(12) 6 O LJ 158. 
(13)11 L B R 369; 68 Ind. Cas, 928; “AIR 1923 
Rang. 18. 
(14) 56 O 575; 120 Ind. Oas. 714; A ITR 1929 Oal. 641. 
nd. Rul, (1930) Oal. 74, 
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In a case cited. Fyzabad Bank, Limited v- 
Ramdayal Marwari (15) a judgment of 
a Bench which was delivered by Kulwant 
Sahay, J. after discussing Ram Pershad 
v. Harbans Singh (12) came to the opposite 
conclusion. I am bound to say that I can- 
not understand the details given in this 
judgment. It says ‘at p. 1094) that on 
several occasions during the period from 
1913 to 1916 the defendant could have 
said to the plaintiff: ‘Ihave am account 
against you”. Then it goes on to say that 
after February 1913, the balance was 
always against the defendant. It said that 
although a shifting balance wasa test of 
mutuality, its absence was not a conclusive 
proof against mutuality, and the account in 
question showed mutual credits and 
debits on both sides, so that the balance 
had been in favour of one side and some- 
times of the other. It quotes Velu Pillar 
v.Ghose Mahomed (16) which says, not that 
there must bea shifting balance to make 
an account mutual but that that was a 
possible and likely incident of the transac- 
tion with regard to which the account was 
kept. 

The same Judge again in Juharmal 
Mathuradas Firm v. Hira Lal Shewehand 
(17) dealt with an account where the plaintiff 
had bought and sold goods for the defen- 


dant, some transactions resultingin a 
loss and somein a profit, as a mutual 
account. 


It may be of interest to note an American 
authority. Wood on Limitation (4th Edn., 
at p. 1433), says that whena depositor 
borrows money from a bank by overdraft 
and cceasionally deposits money which 
is applied to the overdraft, the transaction 
is not a mutual one, although it had 
opened witha credit to the depositor. 
The same author (at p. 278) says that 
mutual accounts are made upof matters 
of set off or are accounts between parties 
who have a mutual and alternating course 
of dealing under an implied agreement 
that one account shall be set off against 
the other pro tanto. Inorder to prove 
a mutual account, it is sufficient to 
prove mutual dealings between the parties 
creating mutual debts or reciprocal de- 
mands. 

Idonot think it is necessary to agree 
with what was said in Dau Dayal v. 
ge 1924 Pat. 107; 74 Ind. Cas. t3l;4 PLT 


(16) 17 M 293; 4M L J 140. 

(17) 7 Pat. 238;107 Ind. Oas. 533; A I R 1928 Pat; 
221; I L T 40 Pat. 90. 

*Pace of AIR 1924 Pat,—[Hd.] 
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Piart Lal (3) that to constitute a mutual 
account there must be two independent 
sets of transactions. [t is sufficient if 
there be only one set of transactions, but 
that set creates alternately debits and 
credits which are to be set of against one 
another. ; 

It appears tome that transactions bet- 
ween banker and customer can vary in 
each case so as to fulfil or not to fulfil 
these conditions. Take the case of a pri- 
vate account which cpens with a credit. 
This is exhausted and an overdraft 
arranged, ora series of overdrafts. Pay- 
ments are then made to credit, which 
satisfy the overdraft, and later payments 
are made which put the account again in 
credit. In sucha case, debit and credit 
do not overlap, or are not co-existing and 
there can be no mutual account. Another 
kind of case is a business account where 
the account is alternately in credit and 
overdrawn. It may be overdrawn by tke 
amount of thecredit and something more. 
-It may then be put in funds by & payment 
for the amount of the debit and something 
more. There are alternately lendings by 
the customer to the bink—for a depcsit 
current or fixed, is merely such a lending— 
and Jendings, in the shape of overdrawings, 
by the bank to the customer. This may 
be considered a case of mutual lending or 
accommodation. Such an account may be 
overdrawn foratime, but if there bea 
possibility of the account being put in 
credit, and if the period during which it 
is not put in credit isnot an unduly long 
one, the account may still be a mutual one, 
for the absence of a shifting balance in 
that case will not be conclusive. If, however, 
an account starts with a deposit to the 
credit of the customer and then consists, 
as in the present case, of a series of alter- 
nate credits and debits, and then for a long 
period, asin the present case, namely four 
years, consists merely in the debit in 
favour ofthe bank being reduced by 
payments by the customer, I do not think 
tht the account can still be called a mutual 
one Although the account started as a 
mutual one it continued ona different fort- 
ing and changed its nature. 

[n the present case, no oral evidence 
except that ofthe second defendani-appel- 
lant has been offered one way or the 
other as to this, butit is obvious from the 
accounts themselves that though the de- 
fendants al one time overdrew more than 
the amount fer which they had given 
security by a promissory note, yet from 
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June 1929 onwards thay never attempted 
to overdrawany more and the account. 
consisted merely of small payments to re- 
duce the overdraft. It would seem that 
from June 1929 the account ceased to be 
a business one, and the transactions as I 
have said, mereiy consisted of small pay- 
ments by the defendents to the reduction 
The defendants in fact 
alleged that their informal partnership 
was icformally dissolved in January 1931. 
This state of affairs continued until the 
close of the accounts andthe last pay- 
ment in May 1933, a period of nearly four 
years. 

For these reasons, I hold that the account 
had long ceased tobe a mutual one, and 
that Art.%5 does not apply. The article 
applicable, therefore, is Art. 57 and to save 
limitation, it would be necessary to prove 
an acknowledgment in the hand-writing. 
of the defendants: vide s. 20, Limitation 
Act. The paying-in slips were admittedly 
not signed by the defendants, and there 
is no other evidence of their acknowledg- 
ment in their hand-writing on the record 
except the time-barred promissory note. 


This application in revision will, there- 
fore, be successful and the plaintiff's suit 
dismissed with costs, Advocate’s fee- two 
gold mohurs. < 3 


D. Revision allowed. 





PATNA HIGH COURT 
Full Bench _ | ; 
Civil Revision Petitions Nos. 106 and 123 cf 
1937 | 
November 23, 1937 
COURTNEY- TERRELL, O. J., JAMES AND 
MANOHAR LALL, JJ. 
RAMKHELAWAN SAHU— PLAINTIFF 
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VETSUS 

BIR SURENDRA SAHI AND oTHERS— 

DEFENDANTS— OPPOSITE PARTY ' 
CivilgProcedure Code (Act V of 1808), 3. 115— 
Court-fee—Decision in matter of court-fee adverse 
if lies—If it is adverse, no 
revision lies—Court Fees Act (VII of 1870), s. 7 Gv) 
(c) (vji— Valuation for purposes of court-fees—Test 
to see if suit is ore for possession or for declaration 
of title\—Precedent — Obiter dicta—Case requiring 
more than‘ one separate decision — Decision on one 
point given though deciston on other point sufficient 

to decide case- Former decision, whether obiter. 
Where a lower Court has jurisdiction to decide 
questions of law and fact as between the parties, the 
superior Court will not exercise revisional jurisdic- 
tion against the decision whether it be right or 
wrong ; but the superior Court will interfere in revi- 
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sion where the jurisdiction is derived from statute 
(e. g. Court Fees Act) and the matter is one of the 
construction of the statute, e g., the category in which 
ue spit falls and the court-fee payable onit. [p. 843, 
col, l. 

The Court is doing nothing wrong in hearing the 
contentions of the common informer, but in deciding 
the question of court-fee, he is deciding an issue not 
as between the plaintiff and the defendant wherein 
his decision both on law and fact is not subject to 
revision, but is deciding an issue as between the 
Crown and the plaintiff; and should his decision be 
adverse to the plaintiff, it amounts to a decision to 
refuse to exercise his jurisdiction to try the issues 
as between the plaintiff and the defendant. His 
decision insuch a case is subject to the revisional 
jerisdiction of the High Court. Where, however, the 
decision is in favour of the plaintiff, it is notopen to 
the defendant to apply to the Court for revision. 
The High Court can interfere with an erroneous deci- 
sion of the trial Court adverse to the plaintiff in the 
matter of the court-fee and not leave himto file an 
appeal after rejection of his plaint for non-payment 
of court-fee. Raghunandun Gir v. Deoraj Gir (4) 
and Ram Kinkar Singh v. Jogendra Nath Singh (6), 
overruled. [p. 844, cols.1 & 2.] 

[Case-law discussed. ] 

- There is much misunderstanding in India as to the 
legal meaning of the word “declaration” as applied 
to a remedy to be granted bya Court. The habit has 
grown up of describing a suit for possession of pro- 
perty as being a suit “for a declaration of title to- 
gether with adecreefor possession of the property in 
suit,” and the word “declaration’’ has been used to 
mean what would more correctly be described as the 
finding of fact necessary before the decree for posses- 
sion can be granted. In every suit for possession 
the plaintiff cannot succeed unless he proves the facts 
necessary to establish his title, but the real remedy 
which he seeks isa decree for delivery of possession. 
The distinction between the remedy sought and the 
finding of fact necessary to justify the granting of 
that remedy may be simply tested by considering 
whether the plaintiff obtaining an order for posses- 
gion but having been refused a formal “declaration” 
in the decree could come to the Appellate Court with 
a complaint that he had not received the whole of 
the remedy for which he had asked. If the Appellate 
Court isin a position to tell the plaintiff that the 
remedy of possession ig all that the plaintiff is en- 
titled to ask and that the so-called “declaration” 
claimed in the plaint is merely a finding of the Court 
set forth in the judgment as distinct from the decree, 
the jurisdiction for granting the remedy, then the 
so-called “declaration” claimed in the plaint is not 
a declaration at all. If, on the other hand, the Ap- 
pellate Oourt should find that the plaintiff is really 
making a claim to a declaration properly so-called 
and that the decree for possession is merely con- 
sequential relief, it may, under s. 12 of the Court Fees 
Act, adjust the matter of the court-fee in accordance 
with s.7, para. (iv). It is this very difference which 
is at the basis of the practice under which the Court 


will not ordinarily grant a mere declaration and the - 


plaintiff must claim consequential relief also. [p. 
845, col, 1.] 

Where the plaintiff claims possession of certain 
property with any other relief to which he may be 
entitled as the heir of the motherof the deceased, 
there cannot be any pretence that the claim is one 
for a declaration with consequential relief. The suit 
is merely for possession and should be valued under 
8. 7 (v), Court Fees Act. 

Similarly if the plaintiff claims certain property asa 
yeversionary heir of the deceased male after the death 
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of his widow on the ground, that the alleged gift by 
the widow under which the defendants claim posses- 
sion is void, it is a suitfor possession as the deed of 
gift can be ignored and there need not be any suit 
or claim to have it set aside. T. P. Petherpermal 
Chetty v. R. Muniandi Servai (21), relied on i 
It frequently happens that the contentions raised 
by the plaintiff require two or more separate decisions 
in the same judgment. The legal decision on one 
point <ifdecided after argument) does not become 
obiter dictum merely because the decision on the 
other two points was sufficient to decide the case. 


O. R. P. from an order of the Sub-Judge, 
Muzaffarpur, dated January 4, 1937. 
Dr. D. N. Mitter and Mr. P. B. Ganguly 


(in No. 108), Dr. Sir Sultan Ahmad, Messrs. 


B.C De, L K. Jha, R. Chaudhury and 
Amireshwari Pd. Narain Singh (in No. 123), 
for the Petitioner. 

Messrs. 8S. M. Mullick, Harnarayan Pra- 
sad, Sarjoo Prasad and Raj Kishore Prasad 
(in No. 106), Messrs. S. M. Mullick, Sarjoo 
Prasad, Raj Kishore Prasad and 8. Bar- 
meshwar Prasad (in No. 1234, for the Op- 
posite Party. l 


Order.—These applications in revision 
have been heard together, because they 
involve the same point and have arisen 
out of litigation concerned with the same 
subject-matter. The question involved in 
each is as to whether the plaints should 
bear a court-fee computed under s. 7, 
cl. (iv) (e) Court Fees Act, or whether it 
should be computed under cl. (v) of the 
same Act. There is in each the further 
Question whether this is a proper matter 
for the exercise of the revisional jurisdic- 
tion of the Court under s. 115, Civil Pro- 
eedure Code. The matter first came before 
a Single Judge, who referred it to a Divi- 
cion Bench on account of certain differ- 
ences of opinion manifested in the decisions 
of this Court and for the solution of these 
difficulties this larger Bench has been con- 
stituted. 


On the preliminary question as to whe- 
ther the revisional jurisdiction of the Court 
can be invoked, the argument in opposition 
to the application is as follows. It is con- 
tended that the matter of the proper stamp- 
fee lies solely within the jurisdiction of 
the trial Court: that the first Court is em- 
powered to decide questions of law as well 
as questions of fact and that a revisional 
Gourt should not interfere with the decision 
of the final Court if it has exercised the 
powers within its jurisdiction. -Further- 
more, itis said that the plaintiff has a 
further remedy by way of appeal, because 
he may refuse to pay up the court-fee 
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demanded of him and appeal against the 


decision rejecting the plaint. It has 
already been decided by this Court in 
Ram Bhusan Das v. Bachu Rar (1), that 
where the question is as to the particular 
catagory into which the suit falls, that is 
to say, whether the duty is payable upon 
the suit as belonging to a particular class, 
or whether another rate of duty is payable 
on it as belonging to another class, the 
decision of the first Court is subject to re- 
vision, because the refusal to entertain the 
plaint and the suit, unless the. duty de- 
manded be paid, is a refusal to exercise 
jurisdiction. In Harihar Prasad v. Gopal 
Saran (2), it was held that where juris- 
diction originates in some special enact- 
ment, the construction of the enactment 18 
always a matter for revision; as was said 
by Channel, J. in Reg v. Manchester Justices 
(3), at p. 575*: l 

“T+ seems to me clear that a tribunal cannot 
give itself a jurisdiction which it has not got by 


taking an erroneous view of the law.” 
See also Harihar Prasad v. Gopal Saran 


(2), at p. 4967: 

“We were given the C r 
ment in support of the contention of the opposite 
party that we had. no jurisdiction under s. 115, Civil 
Procedure Code, to entertain the petition of the Raja 
of Amawan; but in my opinion this must fail. It 
amounts to a contention that a Subordinate Oourt 
isthe sole and final Judge of the ambit of its own 
jurisdiction. It is certainly true that the High 
Court will not interfere in revision with a deci- 
sion on the merits even if the lower Oourt should’ 
err both in law and in fact, provided always that. 
such Subordinate Court had jurisdiction to enter- 
tain the dispute between the parties. But if it be 
contended, as in this case, that the Court had no 
jurisdiction whatever to entertain the matter, 
this Court must listen to the contention and. if it 
should find that the lower Court has made a mis- 
take as to the eztent of its jurisdiction, it may 
then interfere and. this is particularly s0 when 
the lower Court, in determining the ambit of its 
own jurisdiction, construes & Legislative enact- 


ment.” 


It has also been pointed out by this 
Court that the Civil Courts are charged 
with two functions: (a) the decision of 
suits on their merits: and (b) the collec- 
tion of revenue cn behalf of the Crown, 
and that the revisional jurisdiction of an 
Appellate Court can be invoked against 
the decision of the first Court In either 
capacity provided the question of jurisdic- 


(1) 14 Pat. 220; 152 Ind. Cae. 1003; A I R 1934 Pat. 


NI 16 P 1,7 69; 7 R P293, 
6) Aa Pat, 488; 155 Ind. Cas, 976; A I R 1935 Pat. 


-16PL T 311;7 R P 659. 
3873) (1899) 1Q B 571; 68 LJ QB 368; 80L T £31; 47 
W R 410; 63 J P360; 15 T L R201. 
*Page of (1899) 1 Q B-[Ed.] 
iPage of 14 Pat—[Ed.] 
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tion is involved. Indeed, the application 

of revisional jurisdiction may well be more 

necessary in the ease of decisions on-mat- 

ters of revenue. Itisa fundamental point 

of our jurisprudence that the Crown cannot 

levy taxation unless such taxation be au-- 
thorized by law. The Court is given power 

to levy taxes upon certain.classes of cases 

only, which are specified in the Act, and 

upon each class at the rate specified in the 

Act. If the decision of the first Court is to 

be treated as final in any particular case, ` 
it might possibly happen that all the 

Munsifs might adopt a uniform but entirely 

erroneous View ofthe taxation authorized 

by the Act and the matter could never. be 

remedied by the superior Court, because on 

the principle that the first Court had the 

privilege of deciding rightly or wrongly 

the matter, the matter could never be raised 

in any case. One would have thought that - 
after the decisicns we have cited, the 
question would have been set at rest. In 
the case, however, in Raghunandan Gir 
v. Deoraj Gir (4), the learned Judges 
were under the impression that the deci- 
sion in Ram Bhusan Das v. Bachu Rat (1), 
above summarized wasin the nature of an 
obiter dictum, because the plaintiff's petition , 
was rejected cn its merits. We fear that- 
they did not clearly realise the meaning of 
the phrase obiter dictum, or the circum- 
stances in which it is applicable. [ft fre- 
guently happens that the contentions raised 
by the plaintiff require two or more separate 
decisions in the same judgment. Thus, a | 
plaintiff may allege (a) that he is the 

duly electéd mayor of a town, (b) that by 

virtue of that office he is entitled to pos- 
session of certain property and (c) that the 
defendant is in fact in possession of the 

property claimed, and he mày ask for a 
decree for possession. The Court may 
decide all the three points, holding (a) that 
the plaintiff is not the Mayor of the town, 
(b) that the holding of the mayorship 
would not entitle him to the property 
claimed, and (c) that the defendant is not 
in possession. The legal decision on the 
rights of the Mayor (if decided afier argu- 
ment) does not become obiter dictum 
merely because the decision on the 
other two points was sufficient fo decide 
the case. 

Much misuse has been made of the 
Phrase that “a case is an authority only 
for what-it decides.” and we fear that the 
phrase quoted from the judgment of the 
. (4)17PL T9:161 Ind; Cas. 22; AI R 1936 Pat. 85; 
15 Pat. 340; 2 B R308; 8 RP 43L. - . ss, 


1937 ` 
House of Lords in Quinn v. Leathem (5), 
is often invoked to get rid of an authority 
which isthought to be inconvenient. The 
decision in the matter of the principle appli- 
cable in Ram Bhusan Das v. Bachu Rai 
(1) was arrived at after the fullest 
argument and is direct authority for 
the principle therein stated, and the 
decision on this point cannot be con- 
sidered as obiter dietum. In Ramkinkar 
Singh v. Jogendra Nath Singh (6), decided 
shortly after Ram Bhusan Das v. Bachu 
Rai (1), a learned Judge of this Court 
sitting singly and examining an unofficial 
report of the case in Ram Bhusan Das 
v. Bachu Rai (l), appears to have thought 
that the decision as reported was so repug- 
nant to the principles as he understood 
them to be derived from earlier Privy 
Council cases and decision of this Court, 
that the decision must have been misre- 
ported. On examining the unofficial report, 
however, this does not appear to be the 
case. The learned Judge, moreover, enter- 
tained an erroneous idea as to the earlier 
Privy Council case relied on by him and in 
our cpinion his decision was wrong; and the 
decision in Ram Bhusan Das v. Bachu Ras 


(1), does not conflict with the decisions of: 


the Judicial Committee. It is quite true 
that where a lower Court has jurisdiction 
to decide questions of law and fact as 
between the parties, the Superior Court 
will not exercise reviSional jurisdiction 
against the decision whether it be right 
or wrong; but the Superior Court will 
interfere in revision where the juris- 
diction is derived from statute and the 
matter is one of the construction of the 
statute. There are numerous instances of 
the exercise by the Privy Council of the 
jurisdiction ; see for example Brij Mohun 
Thakur v. Rai Uma Nath (7), in which they 
interfered with the misconstruction of 
O. XXI, r. 89, Balkrishna Udayar v. 
Vasudeva Aiyar (8), where they interfered 
- with the construction of the section of 
Religious Endowment Act, Lachmi Narain 
Marwan v. Balmakund Marwari 9), where 


(5) (1901) A C 495; 70L J PO 76; 85 L T 289; 50 W 
R 139; 65 J P 708; 17 T LR 749. 


- (6) 16 P L T1658: 155 Ind. Cas, 617; A I R 1935 Pat. - 


186; 7 RP 601. 

(7) 20 O 8; 191 A 154; 6 Sar. 245 (P 0). 
A18) 44 I A 261; 40 Ind. Cas. 650; A IR 1917 P 0 71; 
40 M 793; 15 AL J 645; 2P L W 101; 33M L J 69; 26 


O L J 143; 19 Bom. L R 715; (1917) M W N 628; 6 LW 
501; 220 W N 50; 11 Bur. L T 48 (PO) 

w (9) 4jPati 61; 81 Ind. Oas 747; A I R 1924 P C 193; 
51 I Az321; 35 M LT 143; 47M L J 441; 20L W431; 
(1924) M W N 707; 100 & A L R 1033;5 P L T 623: 
22 A L J 990; 26 Bom. L R 1129; 400 LJ 139; L R5 
A (P 0) 171; 290 W N 391; 1 O W N 629 (PO). 
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they interfered with tae construction of 
O. XVII, r. 2, andin C. D. M. Hindley y, 
Joynarain Marwari (10), Sir George 
Rankin, J. as he then was, interfered 
with the construction of a section in the 
Provident Funds Act. 

The Courts in India ‘have often inter- 
fered with decisions jin} Court Fees Act 
matters. For example, in „Vithal Krishna 
v. Balkrishna Janardan (11),a Full Bench 
of the Bombay High Court interfered 
with the decision of the Subordinate 
Court in the matter of the duty payable 
under the Court Fees Act. The same course 
was taken by the Calcutta High Court in 
Shailendranath Kundu v. Surendranath 
Sarkar. 12). In Secretary of State v. Raghu- 


nathan (13), decided by a Full (?) 
Bench, the decision of the Court is of 
great interest. The Judge had held 


that the court-fee paid on the plaint was 
sufficient. The Government presented a 
petition for revision, asking for a higher 
duty. The High Court approved an earlier 
decision in Kulandaivelu Nachiar v. 
Ramaswami Pandia (14) to the effect that 
where a Judge on an erroneous view of 
the court-fee payable refuses to proceed 
with the sult until the proper court-fee is 
paid, he fails to exercise the jurisdiction, as 
the party is entitled to have his case tried 
if he paid the court- fee, and a still earlier 
case decided by a Single Judge in 
Sudalimuthu Pillai v. Peria Sundaram 
Pillai (15) where it was held that, where 
the trial Court wrongly ordered payment of 
court-fee over and above what was paid on 
the plaint, it was the practice of the High 
Court to interfere with the order in revision 
without leaving the aggrieved party to the 
cumbrous remedy of filing an appeal after 
the plaint is rejected for non-payment of 
the amount directed to be paid, the question 
really being one of jurisdiction, as the plaint 
has to be rejected if the stamp duty is not 
paid (and it must be remembered that the 
duty would have to be deposited before an 
appeal to tke High Court could be heard). 
But the Full (?) Bench also decided that 
wherethe Judge held the court-fee to be 
sufficient, a revision did not lie, for the 
(10) 46 O 962; 54 Ind. Cas, 439; 24 O W N 288. 
(11) 10 B 610. 


hes O 417;156 Ind. Cas. 431; AI R 1935 Oal. 279; 
390 WN 248; 60 0 L J 469;7 RO 712, 

(13) 56 M 744; 144 Ind. Oas. 516; A IR 1933 Mad. 
506; 65 M l- J 25: Ind. Rul. (1933) Mad. 426: (1933) M 
W N 737; 38 L W 80. 

(14) 51 M 664; 108 Ind. Cas. 589; A I R 1928 Mad. 
eine oar n a ah a gin 

4 514; ê7 Ind, Cas. 25; A I R 1595 Mad, 
(1995) M W N 104, l 
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matter could be corrected by the Appellate 
Court under s. 12, Court Foes Act. 

Tt does not appear that any of these cases 
was brought tothe notice of Wort, J. when 
deciding the case in Ramkinkar Singh v. 
Jogendra Nath Singh (6), In a recent case 
decided by the Privy Council in Vaishno 
Ditti v. Rameshri (16), Sir George Rankin 
pointed out that the Court has no jurisdic- 
tion to dismiss a suit for non-payment of 
court-fees acting undercl.2ofs. 11. As to 
the case in Amir Hassan Khan v. Sheo 
Bakash Singh (17) the Privy Council case 
cited by the learned Judge and supposed by 
him to be in conflict with the decision of 
this Court in Ram Bhusan Das v. Bachu Rai 
(1) the question before the trial Court was 
as to whether the matter at issue between 
the parties had already been decided in an 
earlier case. The trial Court decided that 
the matter at issue had been decided in the 
earlier case and s9 refused to proceed 
further with the suit. Now the question of 
res judicata is one of fact and is an issue 
between the parties to the suit,and it was 
held by the Privy Council that a superior 
Court could not revise the decision ; whereas 
inthe case before Wort, J. as in the case 
before us, the matter was one of court-fee 
payable and this is the question not between 
the parties but between the Crown and the 
plaintiff: see Baijnath Prasad Singh V. 
Umeshwar Singh (18). It is true that in the 
trial of the suit the Munsif commonly 
“frames an issue” as to whether the court- 
fee paid is sufficient, but the issue so framed 
is not one between the pariies and has noth- 
ing whatever to do with the merits of the 
suit. The defendant may contend that the 
court-fea paid is insufficient with a view to 
preventing the suit from being tried, but in 
arguing his contentions the defendant is 
really acting as a Common informer. The 
Crown may be grateful for his assistance, 
bus it is not a matter which really con- 
cerns the defendant. The Courtis doing 
nothing wrong in hearing the contentions 
of the common informer, but in deciding 
the question of court-fee he is deciding an 
issue not as between the plaintiff and the 
defendant wherein his decision both on law 
and fact is not subject to revision, but is 

(16)41 OW N 81s; 168 Ind. Oas. 427; A I R 1937 
P O 163; 64 I A 191;31 8 L R 367; I L R (1937) Lah 
502; 1937 A L R 412; 9 R P O 295; 3 B R 503; 39 P L 
R 472; 1937 OL R 308; 18 P LT 445; (1937) MW N 
678: 48 LW 52; (1937) O W N 699; 39 Bom. LR 787; 
(1937) 2M LJ1;381SLR 367; 65 0 L J 387; (1937) 
ALJ 1000 (P ©). 

(17) 11 O 6; 11 I A 237; 4 Sar. 559. 

(18) 16 Pat. 600; 172 Ind. Cas. 138; 18 P L T 665; 4B 
R105;10 RP 234; AIR 1937 Pat. 550. 
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deciding an issue as between the Crown and 
the plaintiff; and should his decision be 
adverse to the plaintiff, it amounts to a 
decision to refuse to exercise his jurisdic- 
tion to try the issue as between the plaint- 
iff and the defendant. His decision in such 
a case is subject to the revisional jurisdic- 
tion of the High Court. Where, however, the 
decision is in favour of the plaintiff, it is not 
open to the defendant to apply to the Court 
for revision: see Raghunandan Gir v. 
Deoraj Gir (4) at p. 10*, for in the first place 
he is not a party tothe dispute between the 
Crown and the plaintiff; secondly, he has a 
remedy, should the decision on merits be 
against him, in bringing the matter of the 
duty to the notice of the Appellate Court 
under s. 12, Court Fees Act: and thirdly and 
most important, as between the plaintiff and 
the defendant the trial Court has not refused 
to exercise its jurisdiction to decide the case 
on the merits. It is useful here to call atten- 
tion to the observation of the Privy Oounceil 
at p. 32* : 

“The Court Fees Act was passed not to arm a 
litigant with a weapon of technicality against his 
opponent but tosecure revenue for the benefit of the 
State ...” 

It is not necessary to consider the other 
decisions cited by the learned Judge. We 
hold that his opinion that the High Court 
cannot interfera with an erroneous decision 
of the trial Court adverse t^ the plaintiff in 
the matter of court-fee is erroneous and 
indeed contrary to the decisions of this 
Court. 

We now approaca the merits of the two _ 
cases respectively. The question in issue 
is whether the seit falls within s. 7, para. 
(iy) (e), or Within para. {v), Oourt Fees Act. 
Section 7, para. (iv) sets forth different 
classes of suits in which the duty is to be 
levied according to the amount at which 
the relief sought is valued in the plaint or 
memorandum of appeal. Six classes of 
suits are included under this paragraph 
and they are as follows: (a) for movable 
property where the subject-matter has no . 
market value,as for instance in the case 
of documents relating to title; (b) to en- 
force the right to share in any property 
on the ground ihat it is joint family property; 
(c) to obtain a declaratory decree or order, 
where consequential relief is prayed; (d) 
to obtain an injunction ; (e) for a right -to 
some benefit (not herein otherwise provided 
for) to arise out of land, and (f) for accounts. 
We agree with the opinion of Sir George Ran- 
kin, Č. J., sitting as the Taxing Judge in 


- *Pages of 17 P. L. T.—[Ed.] 
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In re Kalipada Mukherji (19), at page 291 : 


“The Act in sub-s. fiv, is dealing with claims 
which do not yield themselves rendilyto any state- 
ment of money value and in leaving the matter 
to the plaintiff's valuation, subject to as.4 and 9, 
Suits Valuation Act, it proceeds just as much upon 
a considered policy as it does when by Art. 17, Sch. II, 
ofthe Act, it charges certain classes of suits with 
a fes whichis irrespective of values: Phul Kumari 
v. Ghanshyam Misra (20). 


It would seem that there is much mis- 
‘understanding in India as to the legal mean- 
ing of the word “declaration” as applied 
to a remedy to be granted by a Court. The 
habit has grown up of descriking a suit 
for possession of property as being a suit 
“for declaration of title together with a 
decree for possession of the property in 
suit,” and the word “declaration” has been 
used fo mean what would more correctly 
be described as the finding of fact necessary 
before the decree for possession can be 
granted. In every suit for possession the 
plaintiff cannot succéed unless he proves 
the facts necessary to establish his title, 
but the real remedy which he seeks is a 
decree for delivery of possession. The 
distinction between the remedy sought and 
the finding of fact necessary to justify the 
granting of that remedy may be simply 
tested by considering whether the plaintiff 
obtaining an order for possession but having 
been refused a formal ‘‘declaration” in the 
decree could come tothe Appellate Court 
with a complaint that he had not received 
the whole of the remedy for which he had 
asked. If the Appellate Court isin a posi- 
tion to tell the plaintiff that the remedy 
of possession is all that the plaintiff is en- 
titied to ask and that the so-called “declara- 
tion” claimed in the plaint is merely a 
finding of the Court set forth in the judg- 
ment as distinct from the decree, the juris- 
diction for granting the remedy, then the 
so-called “declaration” claimed in the plaint 
is nota declaration at all. 

If on the other hand, the Appellate Court 


should find that the plaintiff is really mak- - 


inga claim to a declaration properly so- 
called and that tne decree for possession 
is merely consequential relief, it may under 
s. 12 of the Act adjust the matter of the 
court-fee in accordance with s. 7, para. (iv). 
It is this very difference which is at the 
basis of the practice under which the Court 
‘will not ordinarily grant a mere declaration 
‘ (19)58 O 281; 131 Ind. Oas. £87; A I R 1930 Cal, 
686; 34 O W N 870; Ind. Rul. (1931) Cal. 475. 
(20) 35 O 202; 35 I A 22;70L J 38:12 OWN 169; 


10 Bom. LR i; 14 Bur. LR 41;5A LJ10;17 MLJ 
618; 2 M LT 406 (P O). 
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and the plaintiff must claim consequential 
relief also. Section 7, para. (iv) (e), has 
application to declarations properly so- 
called, such for instance as declarations 
of public status, ora declaration that the 
plaintiff holds a public office, ora declarar 
tion as to the meaning of the will or a trast 
deed or other public document. It has no 
reference to the kind of declaration in the 
sense of a finding of fact as to the plaintiff's 
title necessary for granting a decree for pos- 
session. Itis not in the least necessary 
for a plaintiff in a suit for possession to 
claim a declaration. Indeed declarations in 
the true sense are rarely required. The 
plaintiff should only allege the facts neces- 
sary to establich his title and thatthe de- 
fendant is wrongfully in possession. If he 
goes on to claim, in the manner so beloved 
of Pleaders, a declaration of title in addition 
to anorder for possession, the Court may 
and should treat the case as a claim for 
possession, pure and simple, and ignore 
entirely the claim for a ‘‘declaration of 
title. Suits for possession of land, houses 
and gardens are to bear a court-fee 
as provided by para. (v), that is to say, 
if the land forms an estate paying revenue 
to Government, at a multiple of the re- 
Venue so payable. There are also provi- 
sions for valuing the suit where the land 
does nol pay revenue to Government, and 
also for valuing the suit if the subject- 
matter is a house or garden. Therefore, 
the valuation of the suit for court-fee pur- 
poses is to be determined by the question 
of whether the suit is really one for a 
declaration in the true sense of the word, 
or whether it is a suit for possession: and 
if there be a claim in the plaint for a 
declaration, the plaint should be examined 
to see whether it is a declaration properly 
so-called, or whether it is an unnecessary 
claim and the suit is really a suit for pos- 
session. 

In the case we are now considering, the 
plaint sets forth the faets alleged, and I 
abridge it by eliminating irrelevant state- 
ments and the customary verbosity: (a) 
One Raja B. P. N. Singh died on Jan- 
uary 13,1871, his first wife having prede- 
ceased him by some five years, (b) that 
during the lifetime of the first wife the 
said Raja had married in asura form one 
Rani Rajbansi Kuer, (c) that Rani Raj- 
bansi Kuer bore to her husband a daughter 
by name Ramduita Kuer, (d) that Ram- 
dutta Kuer married one Hira Sahi and 
died in 1893, before the death of Rani 
Rajbansi Kuer, leaving no issue, (e) that 
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the plaintiff is the heir of Rejbansi Kuer, 
(f) that certain properties set forth in the 
schedule were the absolute stridhan pro- 
perties of Rani Rajbansi Kuer, (g) that the 
defendants are in possession of the same 
properties claiming to be the issue of Ram- 
dutta Kuer. 

The plaintiff claims (1) possession of the 
scheduled properties, (2) costs and (3) any 
other relief to which the plaintiff may be 
entitled in the opinion of the Court. It is 
true that the plaint attempts to anticipate 
a possible defence and says that the defen- 
dants will rely upon certain dispositions of 
the property falsely stated to have been 
made by Rani Rajbansi Kuer. But the 
essential facts are as I have summarised 
them above, and the claim is limited toa 
claim for possession. In these circum- 
stances there cannot be any pretence that 
the claim is one for a declaration with 
consequential relief. It was, therefore, cor- 
rectly stated by the plaintiff that the suit 
should be valued for court-fee purposes as 
provided by s. 7, “para. (v). In the case 
which has given rise to Civil Revision 
No. 123 of 1937, the plaintiff claims the 
same property on the allegation that Rani 
Rajbansi Kuer was the second wife of 
Raja B. P. N. Singh and that on his death 
she succeeded to the properties of the 
deceased as a limited owner of a Hindu 
widow's estate and that when she died the 
plaintiff was the nearest agnate and the 
heir of her husband. In this case again 
the plaint is very verbose and contains 
much irrelevant matter and it proceeds to 
anticipate the defence and states that the 
defendants are claiming under an alleged 
gift in perpetuity in favour of certain idols 
and that they were the shebarts of the 
scheduled properties, aud submits that 
so-called gift was invalid, and that the 
defendants had effected certain fraudulent 
registrations. The plaint winds up by 
praying for a decreefor possessicn, a decree 


for mesne profits and a request that if the’ 


possession cannot be granted and that if 
the deed of dedication upon which it is 
anticipated that the defendants will rely 
be held valid, then the plaintiff is the 
legal shebait and that a decree for posses- 
sion be granted in his favour. ; 

It is suggested that the plaintiff claims 
to set aside the deed of gift, but if, as 
the plaintiff avers, the deed was void, the 
defendants obtained nothing under it and 
it may be ignored and there need be no 
suit or claim to have it set aside. see T. P. 
Petherpermal Chetty v. R. Muniandi Servat 
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(21). In this case also the suit is really 
one for possession of property and no decla- 
ration is sought for or required. The 
plaintiff is simply claiming possession 
as the next reversionary heir of the deceas- 
ed husband of Rani Rajbansi Kuer. The 
learned Subordinate Judge considers as 
to both of these cases that the plaintiff 
in neither case can claim possession until 
he has claimed a “declaration of title”, 
because the defendants in both cases have 
challenged the title of the plaintiff. This 
view is quite erroneous, and we hold that 
the plaintiff in each case has rightly 
claimed that the court-fee must be asses- 
sed on a suit for possession. The appli- 
cations succeed and the respondents will 
in each case pay the costs: hearing-fee in 
each case ten gold mohurs. 

D. Application allowed. 

(21` 35 I A 98; 35 O 551;12 C W N 562; 70 LJ 528; 
å L BR 268; 10 Bom. LR 590; 5A L J 290; 14 Bur. 


on 18 M L J 237; 4 ML T 12;4 LBR 266 
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LAHORE HIGH COURT 
Oriminal Revision No. 607 
of 1937 
June 22, 1937 
BLAOKER, J. 
NASRULLAH BEG AND ANOTHER— 
ACCUSED — PETITIONERS 
| versus 
EMPEROR— RESPONDENT 
Criminal Procedure Code (Act V of 1898), s. 413— 
Complaint under s. 18, Punjab Municipal Act (III 
of 1911)—One accused acquitted and remaining fined 
Rs, 10 each—Appeal, if ites—Cartman passing Octroi 
barrier uithout paying tax—Accused subsequently 
helping cartman in resisting demand— Assault— 
Acquittal — Conviction under s. 78 — Propriety 


of. 

Acomplaint was Jodged by the Municipal Com- 
mittee, through its Octroi Superintendent, against 
four persons under s. 78 of the Punjab Municipal Act. 
One out of them had been acquitted ; the remaining 
three sentenced to pay a fine of Rs. 10 each. An 
appeal was filed against this order : 

Held, that the appeal was not tenable, s. 413, Crimi- 
nal Procedure Code, being a bar to it. Barthal 
Duming Rodricks v. Papa Dada (1), distinguish- 
ed 


Acart driver was alleged to have passed the 
Octroi barrier without stopping to have the load 
on his cart examined or pay the terminal tax. An 
Octroi peon wanted him to stop. The cart driver did 
not obey and drove on. The peon followed him. At 
a distance of about 150 yards from the Octroi barrier, 
the accused re-inforced the cartman in resisting the 
Octroi peon who was allegedto have been subjected 
to an assault, Thatassault formed the subject of a 
separate prosecution, which ended in an acquittal. 
But the accused were convicted under s, 78, Punjah 
Municipal Act: 
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Held, that the assault was clearly a transaction 
entirely separate from the offence alleged to have 
been committed by the cartman when he crossed the 
Octroi barrier without complying with the demand 
‘of the Octroi official to have his load examined for 
paying terminal tax. The offence having become a 
fait accompli, the alleged assault by the accused 
onthe Octroi peon could not relate back to that 
offence, and hence their conviction unders. 78 of the 
Municipal Act was illegal. 

Or. R. case reported by the Sessions 
Judge, Karnal, with his No. 396-J of April 
26, 1937. 

Facts.—A complaint was lodged by 
the Municipal Committee, Karnal, through 
its Octori Superintendent, against four 
persons under s. 78 of the Punjab Muni- 
cipal Act. One out of them has been 
acquitted , the remaining three sentenced 
to pay a fine of Rs. 10 each. An appeal 
has been filed againsi this order. But the 
same is not tenable, s. 413, Criminal Proce- 
dure Code, being a bar to it. Reliance was 
placed in Barthal Duming Rodricks v. Papa 
Dada (1), to support the argument that an 
appea. did lie. The said was a case under 
s.22 of the Cattle Trespass Act of 1871, 
in which an order awarding compensation 
and re-payment of fine, etc., was passed. 
That case has no analcgy to a case in 
which an enactment has provided the penal- 
ty of fine and the same is imposed. 

In the alternative, the prayer is that 
this appeal should be treated as a petition 
for revision, and after hearing the peti- 
tioners’ Counsel, I am of opinion that the 
fine imposed on Nasrullah Beg and Ghaffar 
Beg should be remitted, they being entitl- 
ed to an acquittal. 

Report.—Azim Ullah, a cart driver, is 
alleged to have passed the Octori barrier 
at Jaton Darwaza of Karnal, without 
stopping to have the load on his cart 
examined or pay the terminal tax. An 
Octori peon wanted him to stop. Azim 
Ullah did not obey and drove on. The 
peon followed him. Ata distance of about 
150 yards from the Octori barrier, Nasr- 
ullah Beg and Ghaffar Beg are alleged to 
have re-inforced the cartman in resisting the 
Octori peon who is alleged to have been 
subjected to an assault. That assault form- 
ed the subject of a separate prosecution, 
which ended in an acquittal, and in my 
opinion, was clearly a transaction entirely 
separate from the offence alleged to have 
been committed by Azim Ullah when ke 
crossed the Octroi barrier without comply- 
ing withthe demand of the Octori official 
to have his load examined for paying termi- 
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nal tax. The offence having become a 
fait accompli, the alleged assault of 


Nasrullah Beg and Ghaffar Beg on the 
Octori peon cannot be relatedjback to that 
offence, and hence their conviction under 
s. 78 of the Municipal Act is illegal. 

As regards Azim Ullah also, it was urged 
that his conviction in this case is based 
on the evidence of the same witnesses 
practically who were disbelieved in the 
assault ease. The learned Magistrate, who 
tried the case, has, however, considered 
the story of assault as an exaggeration, 
and accepted the testimony of the witnesses 
with respect tothe incident of the Octori 
barrier itself. On revision [ do not recom- 
mend any interference with that finding of 
fact. His petitition stands rejected. Nasr- 
ullah Beg and Ghaffar Beg’ may be acquit- 
ted and the fine paid by them ordered to be 
refunded. 

Mr. Shamir Chand, for the Petitioner, 

Order.—For the reasons given by the 
learned Sessions Judge, I accept the petition 
so far as ib relates to Nasrullah Beg and 
Ghaifar Beg and acquit them. 

D. Petition accepted, 


PATNA HIGH COURT 
Special Bench 
Civil Reference No. 4 of 1937 
November 1], 1937 . 
CoUBTNEY-TERRELL C. J., JAMES AND 
MANOHAR LALL, JJ. 
In re KHETRAMONI DEBYA—Petitiongr 

Stamp Act (II of 1899), Sch. I, Arts. 55, 33— 
Hindu widow in possession of property desiring to 
surrender her interest to sons who would, in ordi- 
nary course, succeed to wt—Deed transferring her 
right of possession— Whether deed of release or in- 
strument of gijt—Duty payable. 

Where a Hindu widow in possession of certain 
property, having rights in it similar to those of a 
Hindu widow in the property ofa deceased husband, 
desiring to surrender her interest to her gon who 
would succeed to the property in the ordinary course 
on her death, executes a deed for that purpose, 
transferring the rights to possession of property, the 
deed does not amount toa release but is an instru- 
ment of gift governed by Art. 33, Sch.I of the 
Stamp Act, and the duty is payable on the value of 
her life interest at the time of execution of the deed, 
and not on the capital value of the property con- 
veyed. 7 f 

Mr. S. N. Banarji, for the Petitioner. 

The Advocate-General, for the Crown. 

Order. —This is a reference made by 
the District Judge of Muzaffarpur under 
s. 60 (1), Stamp Act. A Hindu widow Sri- 
mati Khetramoni Debya was in possession of 
certain property by virtue of a decree made 
by the Subordinate Judge of Muzaffarpur 
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in a suit for partition. having rights in this 
property similar to those of a Hindu widow 
in the properly of a deceased husband. 
She desired to surrender her interest to her 
sons who would succeed to the property in 
the ordinary course on her death ; and she 
executed a deed for that purpose on May 17, 
1937, whereby she transferred the right to 
possession of the property to her three sons. 
The deed bore a stamp of-Rs.5 on the 
assumption that it was governed by Art. 55 
of Sch. I, Stamp Act, as a release. The Dis- 
-trict Judge is of opinion that the deed ought 
to have been stamped asa deed of gift or 
conveyance. 

The widow has died since the reference 
was made, but since the reference is made 
by the District Judge for instructions on a 

-point of difficulty arising underthe Indian 
Stamp Act, no question of abatement. arises 
on account of the death of the widow. It 
is suggested by the learned Advocate, who 
originally represented the widow, that the 
execution of a deed ofthis kind is a mere 
effacement of the widow's interest, and that 
it should, therefore, be regarded as govern- 
ed by Art. 55. Article 55, governs instru- 
ments whereby any Person may renounce 
a claim upon any other person or against 
any specified property, but in this deed 
the widow is not renouncing her claim upon 
property buttransferring possession of it. 
The deed was an instrument of gift govern- 
ed by Art. 33 of Sch. I of the Act; and duty 
was payable on the value of the property 
conveyed, as described in the deed of gift. 
The value should have been stated, not as 
the capital value of the property conveyed, 
but as the present value of the life interest 
of the widow, whatever that may have been 
at the time of execution of the deed. 

D. Answer accordingly. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 461 of 1933 
January 26, 1937 
DivaTia, J. 
BABA PUNJAJI GUJ AR—PLaintTIvFr— 
APPELLANT 
| VETEUS 
KISAN NARAYAN WANI—Derenpant 
—~RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 57—" Default means also non-prosecution. 
Although the circumstances of eachcase have to 
be taken into consideration to see whether the de- 
fault in a particular case was of the decree-holder 
or of the Court, the word “ default “in r. 57, of 
O, XXI, Civil Procedure Code, in so far as it applies 
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to the decree-holder, means default not merely in 


the sense of non-uppearance or non-payment of 
process fees, etc, but includes the case of non- 
prosecution as well. Fateh Din-Allah .Ditta v. 
Qutab Din (1), Dildar Hussain v. Sheo Narain (2) and 
Shibnath Singh Ray v. Saberuddin Ahmad (8), relied 
on. 


S. CO. A. against the decision of the Dis- 
trict Judge, Hast Khandesh at Jalgaon, in 
Appeal No. 287 of 1931. 

Mr. P. B. Gajendragadkar, for the Ap- 
pellant, | 
Mr. A. G. Desai, for the Respondent. . 
Judgment.—This appeal involves a 
somewhat important point of law on which 
there does not seem to be any direct 
authority of our High Court. The facts 
material to the point are shortly these: 
The appellant-decree-holder obtained a 
money decree against his judgment-debtor 
and filed a darkhast to execute the decree. 
He had obtained an order for attachment 
before judgment, and that attachment ‘was 
continued in the execution proceedings, In 
the darkhast he asked for the recovery 
of the decretal amount by sale of some of 
the judgment-debtor’s properties. Mean- 
while the judgment-debtor had obtained a 
decree against a third person; and the 
appellant wishing to proceed first against 
that decree in favour of his judgment- 
debtor applied to the executing Court that 
the darkhast may be disposed of as he 
wished to realize his decretal amount by 
attachment and sale of the decree obtained. 
by his judgment-debtor. Accordingly, the 
executing Court passed an order that the 
darkhast was disposed of. The appellant 
then filed another darkhast for attachment 
and sale of that decree, and it is said that 
he realized about Rs. 500 in that darkhast. 
Subsequently the appellant filed the present 
darkhast in which he asked the Court to 
execute his decree for the balance by sale 
of the very properly which he had attached 
before judgment. Meanwhile the judgment- 
debtor had mortgaged that property to the 
present respondent. In the present appel- 
lants darkhast proceedings, the property 
was sold and the present appellant pur- 
chased the property subject to the res- 
pondent’s mortgage. The appellant has 
now brought a suit against the respondent 
for a declaration that the mortgage is not 
binding against him inasmuch as it was 
created by his judgment-debtor ata time 
when the altachment of the mortgaged 
property must be deemed to have been 
subsisting in spite of the fact that his 
first darkhast was ordered to have been 
disposed of by the executing Court. j 
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The lower Appellate Court has held that 
the attachment could not be deemed to 
have been subsisting under O. XXI, r. 57, 
Civil Procedure Code, and that, therefore, 
the mortgage is binding against the ap- 
pellant. It is against that order that the 
present appeal has been preferred and it 
is contended on behalf of the appellant 
that the effect of the order of disposal of 
his darkhast was not that the darkhast was 
dismissed but that the executing Court 
treated the darkhast as being adjourned 
and, therefore, pending before that Court, 
and the attachment being thus subsisting, 
he did not ask for further attachment of 
the property in his second darkhast, nor 
did the lower Court make any such order. 
It is further contended that O. XXI, r. 57, 
would apply only ifthe Court was unable 
to proceed with the execution by reason of 
the decree-holder's default and that there 
was no default of the decree- holder in the 
present case either by way of non-ap- 
pearance or non-payment of any process 
fees, etc, but that he did not intend to 
proceed forthe moment with his darkhast 
as he wished to prosecute another remedy 
against the judgment-debtor. On the other 
hand, itis contended on behalf of the res- 
pondent that the word “default” in this 
Rule has a wider meaning and the Rule 
means that where the Court is unable to 
proceed with the execution petition on 
account of some act of the decree-holder as 
opposed toan act, erroneous or otherwise, 
of the executing Court or of its officer, or 
on account of an order of stay of a superior 
Oourt, then the only order which the 
executing Court can pass under O. XXI, 
r. 57, Civil Procedure Code, is an order of 
dismissal or of adjournment of the execu- 
tion proceedings, and that if the order is 
one of dismissal, as in the present case it 
must be regarded to be, it is clear under 
that rule that the attachment must have 
ceased. For this argument, reliance is 
placed upon Fateh Din-Allah Ditta v. 
Qutab Din (l'^, Dildar Husain v. Sheo 
Narain (2), and certain observations in 
Namuna Bibi v. Roshan Meah (3) and 
Ganpatibhatia v. Devappa (4). It is, how- 
ever, contended by the appellant that whe- 
ther an execution petition is to be regarded 


AY 3 Lah. 7; 67 Ind. Cas. 543; A I R1922 Lab 
108. 
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as dismissed or adjourned depends upon the 
facts and circumstances of each case, and 
that the facts of the present case show that 
the darkhast could not be regarded as hav- 
ing been dismissed for the appellant’s 
default, because he had not committed any 
default in the prosecution of the darkhast 
itself, but he wished that the darkhast 
should temporarily cease I find it difficult 
to accept this contention. 

Ib is clear that in this case the. order 
cannot be regarded as one ‘of adjournment, 
but must be taken to beone of disposal or 
dismissal as the word used is nikal and 
not any vernacular equivalent of the word 
“adjourned”. Therefore, the only question 
is whether the word “default” in this Rule 
is to be given the narrow meaning sought 
to be placed upon it by the appellant. I 
agree with the reasoning adopted in Fateh 
Din-Allah Ditta v. Qutab Din (1) and 
Dildar Husain v. Sheo Narain (2) that 
although the circumstances of each case 
have to be taken into consideration to see 
whether the default in a particular case 
was of the decree-holder or of the Court, the 
word “default”, in so far as it applies to 
the decree-holder, means default not merely 
in the sense of non-appearance or non pay- 
ment of process fees, etc., but includes the 
case of non-prosecution as well. This is 
also supported by the observation of Rankin, 
O. J. in Shibnath Singh Ray v. Saberuddin 
Ahmed (5) atp. 421*. I am, therefore, of 
opinion that the decree of the lower Appel- 
late Court should be confirmed and the ap- 
peal dismissed with costs throughout. 


Appeal dismissed. 


D. 
(5) 560 416; 119 Ind. Cas. 113; AI R 1929 Cal. 
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PATNA HIGH COURT 
Special Bench .- 
Miscellaneous Judicial Case No. 22 of 
1936 
November 24, 1937 
CoURTNEY- TERRELL, C. J., JAMES AND 
MoHAMMAD Noor, JJ. 
In re QURBAN ALI KHAN— 
PETITIONER 
VET SUS 
G, a PLEADER, GAYA—Oppositg 
Party 
Legal Practitioner—-Professtonal misconduct—His 
dealings with client, nature of—-Member of Pleader's 
family mixing upin affair adverse to claim of client 
—Duty of Pleader in such cases—~Held, though Pleader 
did not acttothe standard of propriety expected, yet 
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no disciplinary action was justified—Legal Practt- 
tioners Act (XVIII of 1879), s. 13(b)(c). 

When a Pleader finds that he or any member of his 
family living jointly with him is likely to be mixed 
up in an affair which is adverse to theclaim of his 
client which he has been advocating on his behalf in 
a Court of justice, or when a Pleader intends appear- 
ing against a man in a case which is directly against 
the case which he was advocatingfor him before, it 
is desirable that heshould give a formal notice to his 
late client and bring the matter to the notice of the 
Court, if for no other reason at least to save himself 
from being charged by the client infuture. The 
position of the members of the legal profession is 
very high but at thesame time delicate. They must 
take scrupulous care that nothing is done by them 
which leaves room for any accusation being made 
against them. [p. 855, col. !.! 

Held, that though the Pleader did not act up to that 
standard of propriety which is expected from a member 
of the legal profession who must enjoy the complete 
confidence of the litigant public and of the Court, and 
he mixed himself up in transactions which were not 
straightforward, and technically his appearing in 
the land registration cases against his client, was 
improper, it wasclear at the same time that hedid 
not act without the knowledge, consent or at least 
acquiescence of the client. Under the circumstances no 
disciplinary action would be justified. |p. 854, col. 2.] 

Mr. L. M. Ghosh and Qazi Nazrul 
Hasan, for the Petitioner. 

Sir M. N. Mukharjt, Messrs. S. N. Ray and 
Rajkishore Prasad, for the Opposite Par:y. 

The Advocate-General, for the Crown. 

Mohammad Noor, J.— This is a proceed- 
ing under the Legal Practitioners Act 
against a Pleader practising at Gaya. It 
was started on an application of one Qurban 
Ali Khan, filed in this Court on Februa- 
ary 27,1934, alleging that the Pleader con- 
cerned and another Pleader practising at 
Gaya had been guilty of professional mis- 
conduct. He asked that action be taken 
against them unders.13 (b) (e) of the Act. 
On August 13, 1934, he filed asecond ap- 
plication amplifying what he had stated in 
the previous one. In the meantime, on 
April 8, 1935, the Pleader concerned filed 
a counter-affidavit denying the allegations 
of Qurban Ali Khan, to which Qurban Ali 
Khan filed an answer on April 23, 1935. 
On July 29, 1935, this Court ordered the 
District Judge of Gaya to hold an inquiry 
into the allegations of Qurban Ali Khan. 
The District Judge (Mr. Reuben) after exa- 
mining some witnesses and documents 
reported that the Pleader concerned had 
been guilty of professional misconduct 
but that no case was made out against 
the second Pleader named by Qurban Ali 
Khan. On March 23, 1936, notice was 
issued on the Pleader and he was @alled 
upon to show cause. He appeared and on 
December 3, 1936, a formal proceeding was 
drawn against him. He was called upon to 
meet the following charges:— 
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That while working on behalf of Qurban 


Ali Khan in (1) ss. 144 and 145, Criminal 


Procedure Code, proceedings Qurban Ali 
Khan v. Wahab Khan, Abbas Ali 
Khan and others, in the Court of Babu 
Pradyumna Singh, Deputy Magistrate, Gaya, 
which ‘was disposed of on March 4, 1932, in ` 
(2) Land Registration Case No. 559 of 
1931 32, Zahirul Haq v. Qurban Ali and 
others (T. No. 9124) in the Court of the 
Land Registration Officer, Gaya; and in (3) 
ss. 144 and 145 proceedings (Case No. 5l 
of 1932) Abbas Ali v. Qurban Ali Khan 
in the Court of Babu Lachmi Narayan 
Singh, Deputy Magistrate, Gaya, which was 
disposed of on June 9, 1932; the Pleader 
through his father or by joining with him 
took a conveyance of the property claimed 
by Qurban on February 23, 1932, from 
Musammat Imaman, who transferred on the 
basis of a claim which was adverse to his 
client whose interest he was advecating as 
lawyer; 

That he appeared on behalf of his father 
in the following cases in which his father 
claimed the: property ‘against his former 
client, Qurban Ali Khan; (1) Land Regis- 
tration Uase No. 160 of 1932,T. No. 9124, 
Rambharosa Singh v. Qurban Ali, and (2) 
Land Registration Case No. 508 of 1932 
Qurban Ali v. Ram Bharosa Singh and 
others. 


That he appeared against Qurban Ali in 
the following cases, without vakalainama, 


(a) Land Registration Case No. 160 of 1932: 
No. 508 of 1932 
, 159 of 1932 


33 7 vy 
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(b) Sections 144 and 145 proceedings, Qur- 
ban Ali v. Abbas Ali and others ; 


Section 145 proceedings, Abbas Ali v. 
Qurban Ali and others. | 

The District Judge was again asked to 
take such further evidence as might be 
available and give the Pleader an opportu- 
nity of examining his own witnesses and 
then to submit a fresh report The Dis- 
trict Judge (Mr. Philip) therefore held a 
fresh inquiry and has reported that the 
Pleader had been guilty of professional 
misconduct. In order to appreciate the 
points involved, it is necessary to mention 
some facts, and I take them from the first 
report of the District Judge. (Mr. Reuben). 
They are up to a certain point undisputed. 
The entire village ‘Singhpur belonged in 
proprietary interest to an old lady Musam- 
mat Alimunnissa. The genealogy of her re- 
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ations is given below: 
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ILAHI BAKSH 


| | | 


| 
Nee Safihan Imaman j ~ va 
Wehab Abbas Ekbal 
Daughter | 
Ali Imam Ali Hasan 
Zahirul Hague 


In 1903 Alimunnissa created a wakf of 
four annas of the village making one 
Amjad Ali, the mutwalli, and a mukarrari 
in respect of the remaining 12 annas in 
favour of Abbas and Eqbal, her nephews, 
and Safihan her sister in equal shares. 
She reserved a nominal mukarrari rent for 
herself. It is not known whether the 
wakf or the mukarrari was given effect to. 
During the settlement operations in 1916, 
the Record,of Rights was prepared ignor- 
ing these two deeds and Alimunnissa was 
recorded as the 16 annas proprietorees of 
the village. On July 26, 1926, Alimunnissa, 
by a registered deed, transferred 72 bighas 
of bakasht land of the village to Usman Ali 
Son of Qurban Ali. The latter had married 
a daughter of her maidservant. This 72 
bighas was mentioned as equivalent to 4 
annas share of the village. Qurban Ali 
further claimed that on April 16, 1931, some 
time before her death, Altimunnissa by an 
unregistered deed had made a wakf of the 
remaining portion (12 annas) of the village 
Making him the mutwalli. His case was 
that the wakf was at first oral and later 
on a deed was executed but was not 
registered. Alimunnigsa died on April 21, 
1931. Thereafter three sets of persons 
Claimed the village Singhpur. They were 
(1) those in whose favour the mukarrari of 
1903 was executed; (2) Qurban Ali Khan 
who claimed 12 annas interest under the 
unregistered wakf (of course, his son waa 
also claiming 72 bighas of bakasht land); 
and (3) the heirs-at-law of Alimunnissa 
who denied that Alimunnissa made any 
Transfer whatsoever of the village in her 
ifetime. 

Litigation followed. The first case was 
mone under s. 145, Criminal Procedure Code, 
egarding the house of Alimunnissa in 
#Singhpur. lt was between Qurban Ali Khan 
on the one side, and Abbas, nephew of 
Mlimunnissa, and Wahab, son of Safihan, 
m the other. lt is not clear from the 
ecord whether the latter were claiming 
he house as a part of the village on the 
~asis of the mukarrari of 1903 or as heirs 


of Alimunnissa. Qurban Ali denied the 
mukarrari, alleged that 4 annas of the vil- 
lage represented by 72 bighas was sold by 
Alimunnissa to his son Usman Ali Khan, 
and that the remainder was madea wakf 
of which he was made the mutwallj. 
Regarding the house his case was that it 
was given to him by Alimunnissa in his 
capacity ° as the mutwalli. The case was 
decided on March 3, 1932, in favour of 
@urban Ali Khan. It is said that the 
Pleader before us worked for him in this 
case. The record is not available. The 
Pleader's statement “to the best of his re- 
collection” is that he did not work ; but 
there is evidence of Moulavi Rafuddin 
that the Pleader was in fact working fcr 
Qurban Ali Khan in the case. The learned 
District Judge has accepted this evidence 
and the fact of the Pleader appearing for 
him in this case has not been disputed 
before us. 

Now on February 23, 1932, during the 
pendency of the case, Musammat Imaman 
who, according to the genealogy set out 
above, claimed to be a sister of Alimun- 
nissa executed a deed of sale in respect of 
one-half share of village Singhpur including 
tae house, in favour of Rajkumar Singh 
and Rambharosa Singh (the latter is the 
father of the Pleader). This sale is the 
subject-matter of the first charge against 
the Pleader. The case of Qurban Ali Khan 
in his petition to this Court is that the 
Pleader acted fraudulently in getting a 
Sale of the property from a lady who was 
claiming adversely to him at atime when 
he was working for himin the cases in 
respect of the same property. I shall deal 
with this point later. In the meantime 
I have to meution a few more proceedings 
which had taken place before the sale to 
Rajkumar Singh and Rambharosa Singh. 

On December 9, 1931, while the s. 145 
proceedings mentioned above, were pend- 
ing, one Zahirul Haque applied for regis- 
tration of his name in respect of 2 annas 
share of village Singhpur before the Land 
Registration Deputy Collector, He claimed 
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his tille on the basis of a sale deed from 
Abbas .and others who in their turn 
claimed as heirs of Alimunnissa (L. R. Case 
No. 559 of 19831 32) Qurban Ali filed 
objection to this petition cf Zahirul Haque 
putting forward his claim as the mutwalli 
of the wakf said to have been created by 
Alimunnissa by an unregistered deed dated 
April 16, 1931, already referred to. The 
case was referred to the Civil Court under 
s. 50, Land Registration Act, on April 
21, 1932, and was compromised on Novem- 
ber 5, 1932. 1 shall mention the terms of 
the compromise later. 
' There was a seconds. 145 case between 
Abbas Ali and Qurban Ali Khan, which 
was started on February 238, 1932, on the 
very day when Rajkumar and Rambharosa 
(father of the Pleader) took a sale-deed 
from Musammat Imaman, the alleged sister 
of Alimunnissa. Abbes Ali 
claimed on the basis of the mukarrari of 
1903, as well as heirs of Alimunnissa; 
while Qurban Al: claimed on the basis of 
a gift in favour of his son in 1926 and the 
wakf of 1931. The proceeding was dropped 
on June 9, 1932, on compromise. ‘I'he 
terms of the compromise, as gathered from 
the two petitions of compromise, one fied 
in the 145 case and the other in the Land 
Registration case mentioned above, were 
that the 72 bighas of land said to have 
been gifted by Alimunuissa to Usman, son 
of Qurban, would remain with Usman, 
and that of the remainder of the village 
4 anpas was to be taken by Qurban, and 
12 annas (out of which 3 annas was to go 
to Zahirul Haque) wouid goto Abbas and 
others. Inthe 145 case, Qurban Ali Khan 
had reserved his rights to seek remedy in 
the Civil Court, but he says that he was 
quite satisfied and had no intention of 
litigating further. It is to be noted that 
ın tois compromise Qurban abandoned the 
alleged wakf of 1931 und fell back on the 
wakf and mukarrari of 19038. 

In both these cases tue Pleader before 
us admittedly worked for Qurban Ali 
Khan, dit will, therefore, be apparent that 
when Rajkumar and Rambharosa (father 
of the FKleader) took a sale deed from 
Imaman, two prccecdings were pending in 
Courts, namely the frst 145 case for the 
house: and tLe Land Registration case of 
Zahiul Haque, and a thiid case was 
sLaited on that very day. In every one of 
them the Pleader was acting fcr Qurban 
Ali. He has been proved to have acted 
in the first 145 case and admittedly he 
worked for him in the Land Registration 
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case of Zahirul Haque, and in the second 
145 case, and in every one of these cases 
Qurban Ali Khan was pressing his claim 
as the mutwallt of 12 annas share in the 
village on the basis of the alleged wakf 
created by Alimunnissa in 1931. It 18 
obvious, therefore, that those who obtained 
the sale from Imaman, who claimed to be 
an heiress of Alimunnissa and repudiated 
the claim of Qurban Ali, did so against 
the interest of Qurban Ali Khan. If, as 
alleged by Qurban Ali Kban, Alimunnissa 
had in her life-time created a wakf of 
12 annas interest in the village, and given 
away the remaining 4 annas interest, 
represented by the 72 bighas of bakasht 
land to Usman, there was nothing left for 
the heirs to succeed to, and nothing for 
Imaman to sell to Rajkumar and Rambha- 
rosa. It is to be noticed that the sale 
deed includes the house which was the 
subject-matter of the first case under 
s. 145, Criminal Procedure Code, which 
was then pending and in which the 
Pleader was working for Qurban Ali Khan, 
and which was later on decided in his 
favour. 

Now the question is whether it was the 
Pleader who took the salein the name of 
his father, Rambharcsa. The pleader 
denies it and says that he came to know 
of the sale deed after it was completed. 
He ulso says that a few days before 
Rajkumar had told him that he was likely 
to borrow money from his father or take 
him as a partner as Rajkumar himeelf had 
not sufficient money to pay to Imaman. I 
am not prepared to accept the statement 
cf the Pleader that he had nothing to do 
with this sale deed of which the scribe is 
his own clerk. His father states that he 
was not on cordial terms with his son 
(the Pleader) who keeps to himself all his 
professional earnings. This cannot pos- 
sibly be true. It is in evidence that he 
puts up with his only son, the Pleader, 
whenever he comes to Gaya, and that the 
twoare members of a joint Hindu family. 
In any interest acquired by Ram bharosa, 
the Pleader’ was asharer under the Hindu 
Law. lam of opinion, therefore, that the 
Pleader at any rate knew thai his father 
was taking an interest adversely to that 
of his client in respect of the very pro- 
perty for which he was working for him 
at the time at least in two cases which 
were then pending. It must have been 
obvious to him that there was pound 
to be a litigation between his father 
and his client, as his fatherwas taking q 
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sale from an alleged heiress of Alimun- 
nissa, and Qurban’s case in those’ two 
cases was that Alimunnissa left nothing 
for the heirs to take. Even if his father 
was taking the sale with the knowledge 
and consent of Qurban, as is now suggest- 
ed, there was still a chance of litigation 
as in fact it took place. It was, in my 
cpinion, his obvious duty either to dis- 
suade his father not to mix himself in an 
affair which would embarrass his position 
vis a vis his client he was working for, or, 
if that was not possible, or, if the tempta- 
tion of teking ashare in the village was 
too great for him to resist, he should have 
withdrawn himself from the case with 
the permission of the “Court and formally 
informed Qurban Ali of it. He did 
neither. In my view the first charge 
against the pleader is substantially borne 
out us far as the facis go. 

The second charge against the Pleader 
' is of appearing against Qurban Ali in the 
Land Registration cases in whieh his 
father and Rajkumar were applicants. 
These two cases were started on June 
27, 1932. By that date the two cases 
under s. 145 had already been disposed of: 
that in respect cf the house, in favour of 
Qurban Ali Khan, while the other was 
drupped on compremise. ‘The Land Regis- 
tration cuse of Zihirul Haque was then 
pending in the Civil Court. In these two 
Land Registration cases the Pleader 
appeared for his father (Rambbarosa) and 
Rajkumar. Qurban Ali Khan filed objec- 
tions denying that Musammat Imaman was 
a sister of Alimunnissa. He put forward 
his claim on the basis of the compromise 
arrived at between him and Abbas and 
cthers. He had no objection to the heirs 
of Alimunnissa being recorded in respect 
of 12 annas share of the village subject to 
the mukarrart interest created in 1903. I 
have said that although Qurban Ali was 
litigating on the basis of the wakf said to 
have been created in 1931, and also advo- 
cating the cause of his son in respect of 
the 72 bighas of Jand gifted by Alimun- 
nissa in 1926, after the compromise he 
having got 4 annas for wakf, supported 
the earlier mukarrari of 1903. 

Sir Manmatha Nath Mukharji, appearing 
on behalt of the Pleader, has urged that the 
appearance of the Pleader in the two Land 
Registration cases was not against the 
interest of Qurban Ali. Obviously it was. 
Qurban claimed 4 annas on the basis of 
inter vivos transfers by Alimunnissa and, if 
they were to hold good, there was nothing 
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for the heirs to succeed to. It is futile to 
urge that Rajkumar and Rambharosa were 


claiming the proprietary interest only and 


were not touching the mukarrart. The 
proprietary interest, as I have said, was a 
nominal rent and it cannot be said that 
they paid or purported to pay to Imaman 
Rs. 4,000 for this nominal right. Then 
assuming that Imaman was a sister of 
Alimunnissa, her share according to the 
Muhammadan Law in the inheritance was 
one-half. If 4 annas of the village (strictly 
speaking 3 annas, because this 4 annas 
was to come out of the 12 annas of the 
village) was to go to Qurban Ali Khan, 
Imaman could not possibly have half of 
the village as her inheritance. Therefore 
when Rajkumar and Rambharosa applied 
for the registration of their names in res- 
pect of the 8 annas share in the village, 
they were claiming adversely to Qurban 
Ali Khan. In the said deed the share of 
Rajkumar and Rambharosa was half and 
half: but before the Land Registration 
Deputy Collector Rajkumar claimed 5 
aunas and Rambharosa 3 annasin conse- 
quence of some arrangement between them. 
The application for registration of the 
names of Rajkumar and Rimbhiros: was 
granted on December l, 1332, and the 
claim of Qurban to have his name regis- 
tered in respect of what he got under the 
compromise was rejected. It is clear from 
the judgments of the Land Registra'ion 
Deputy Collector and of the Oourt of 
Appeal that the case was fought on the 
basig of whether or not Alimunnissa had 
made any effective ,transfer in her life- 
time. If she did, Imaman and Ler vendees, 
Rajkumar and Rambharosa, could not 
possibly succeed. ‘ihe Gourt held against 
there being an effective transfer by Ali- 
munnissa in her lifetime and it was, there- 
fore, that Qurban lost the cases, In these 
circumstances, I am of opinion that the 
second charge against the Pleader hus also 
been established, and he obviously worked 
against the interest which he had been 
advocating on behalf of Qurban Ali Khan 
in the three cases already referred to. 

Now the question is whether any dis- 
ciplinary action shouid be taken against 
the Pleader which. if taken, according to 
the nature of the charges, must be of the 
severest kind. I am of opinion that under 
the circumstances, which I shall just men- 
tion, no action is called for. The circum- 
stances under which Rajkumar and Ram- 
bharosa took the sale deed from Musammat 
Imaman are shreuded in mystery. The 
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.Pleader has not given us any fact about it. 
He pleads ignorance and simply says that 
e knew of it later, and some time before 
the sale deed was executed, Rajkumar had 
told him something in this connection, and 
that his father acted independently. He 
says that be continued to work for Qurban 
Ali Khan even after the sale as he 
requested him to do so. He does not 
explain why Qurban Ali Khan continued 
to trust him. The father does not seem to 
know much about it and says that he took 
it because Rajkumar asked him to do so 
and left the matter to be dealt with by 
him. Rajkumar has not been examined 
and is apparently kept back by the 
Pleader. Qurban Ali Khan says that he 
did not know anything about it till the 
Land Registration cases were filed. This 
has been found to be false. Some light is 
thrown on the matter by the Pleader, 
Moulavi Rafiuddin, who has been believed 
by the District Judge. His evidence is 
that Qurban Ali all along knew about it. 
In fact the first arrangement was that the 
sale would be in favour of Rajkumar and 
Qurban. Ali. Then somehow it was taken 
in the name of Rajkumar and Rambharosa. 
Qurban Ali had no grievance of it till he 
compromised the second 145 case, 

There is a good deal of force in the con- 
tention of Sir Manmatha Nath Mukharji 
that the sale deed was taken with thle 
knowledge and perhaps with the consent 
of Qurban Ali Khan. It is probakle that 
realizing that his claim on the basis of the 
alleged oral wakf subsequently embodied 
in an unregistered document was not likely 
to succeed and the property would devolve 
upon the heirs of Alimunnissa, Qurban 
Ali liked the idea of Rajkumar and Ram- 
bharosa taking a sale deed from one of 
the alleged heirs, viz., Musammat Imaman, 
hoping that later on if he did not succeed 
in his claim of the wakf, he would take 
some shares from those two persons, one 
of whom (Rajkumar) was financing him 
in the litigation, and the other (Rambha- 
rosa) was the father of his trusted Pleader. 
When Qurban Ali compromised with some 
of the heirs who were also mukarraridars 
under the deed of 1903, he appears to have 
fallen back upon the mukarrari and wakf 
of 1903 and abandoned the idea of taking 
anything from Rajkumar and Rambharosa 
and objected to their application for 
registration of their names and sided with 
the mukarraridars. That he knew of the 
sale cannot be doubled on the evidence of 
Moulavi Rafiuddin. There is no explana- 
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tion then of the fact that in spite of this 
knowledge he allowed the Pleader to work 
for him in the Land Registration case and 
in thes. 145 case. Furthermore, when the 
Pleader appeared against him in the Land 
Registration c»ses of Rambharosa and 
Rajkumar, he did not raise any objection 
before the Court and did not file his appli- 
cation in this Court against the conduct 
of the Pleader till February 27, 1934, i. e. 
more than 18 months after the filing of 
the petitions by Rajkumar and Rambha- 
rosa. It is, therefore, not possible to hold 
on the materials before us that the conduct 
of the Pleader in mixing himself up in 
the sale from Alimunnissa was necessarily 
dishonest, or that it was against the wish 
of his client, Qurban Ali Khan. He did 
not object to the Pleader appearing in the 
Land Registration cases fearing perhaps 
that any inquiry would bring to light his 
own part in the execution of the sale deed. 
If he exposed the Pleader he would be 
exposed himself and the case would be 
prejudiced. Though, therefore, I must hold 
that the Pleader did not act up to that 
standard of propriety which is expected 
from a member of the legal profession who 
must enjoy the complete confidence of tke 
litigant public and of the Court, and that 
he mixed himself up in transactions which 
were nut straightforward, and that technical- 
ly his appearing in the Land Registration 
cases against Qurban Ali Kban was 
improper, it is clear at the same time that 
he did not act without the knowledge, con- 
sent or at least acquiescence of Qurban 
Ali Khan. Though neither the Pleader 
nor his father has admitted this or has 
offered any explanation, it seems to me 10 
be the real fact. Underthe circumstances 
no disciplinary action will be justified. The 
proceeding has been pending against the 
Pleader for about three years and during 
this period his conduct has been under 
a cloud, and in my opinion, that will pè 
sufficient warning to him. I hope he will 
act more discreetly in future. 

The third charge against the Pleader is 
that he appeared for Qurban Ali Khan in 
the aforesaid cases without any zakalat- 
nama, in contravention of the rules of this» 
Court. The charge is admitted. The rule 
has been framed for the protection of both= 
the public and the profession. The charge 
was framed as it was thought that the 
Pleader was trying toconceal his appear. 
ance. This is not so. There are applica 
tions, ete, signed by him on the record. At 
no action is being taken on the mair 
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charges, only a warning will be sufficient for 
this charge. 

In the end, I must point out that when 
a Pleader finds that he or any member of 
his family living jointly with him is likely 
to be mixed up in an affair which is 
adverse to the claim of his client which 
he has been advocating on his behalf in a 
Court of justice, or when a Pleader intends 
appearing against a man in a case which 
18 directly against the case which he was 
advocating for bim before, it is desirable 
that he should give a formal notice to his 
late client and bring the matter to the 
notice of the Court, if for no other reason 
at least to save himself from being charged 
by the client in future. The position of 
the members of the legal profession is very 
high but atthe same time delicate. They 
must take scrupulous care that nothing is 
done by them which leaves room for any 
accusation being made against them. With 
these observations I would discharge the 
notice issued against the Pleader. 

Courtney-Terrell, C. J.-—I agree. 

James, J.—I agree. 

D. Notice discharged. 





OUDH CHIEF COURT 
Second Oivil Appeals Nos. 389 and 390 
of 1935 
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ZIA UL HASAN AND HAMILTON, JJ. 
HAR NARAIN AND ANOTHER— 
APPELLANTS 
VETSUS 
BANK or UPPER INDIA Turoucs 

Mr. H; HUNTER--Rusponpent 

Transfer of Property Act (IV of 1882), 5. 100, 
Proviso—Nankar held charge on village—Auction- 
purchaser purchasing village — Auction-purchaser 
decree-holder — Presumption as. to notice — Whether 
bona fide transferee for consideration without notice 
—Whether can have benefit of proviso to s. 100, Trans- 
fer of Property Act. 

The Nankar was in the nature of an under-pro- 
priety right and was heritable as well as transferable. 
The Court of the Settlement Officer had decreed 
payment of the cash Nankar in accordance with the 
khewat prepared by the Extra Assistant Commis- 
sioner with the aid of arbitrators, This decree was 
passed in the year 1864 and was entered inthe khewat 
of that year and in the khewats of subsequent years. 
The decree did mot state that this Nankar was to be 
charge on the village : 

Held, that the omission of the mention of any 
charge in the decree was not intended to negative the 
creation of a charge. It wasin fact an accidental 
omission to mention the charge and from the 
first settlement it was understood that this Nankar 
did constitute a charge. Raja Rudra Pratap Shai v. 
Sheo Charan (4), Second Civil Appeal No. 258 of 1930, 
followed. Ram Jiawan v. Jadunath (5) and Deputy 
Commissioner, Fyzabad v. Jagjiwan Bakhsh Singh (6), 
distinguished, 
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Held, also that where the decree-holder-auction- 
purchaser of the village became the mortgagee of the 
village, it must be presumed that he endeivoured to 
find out the value of the property mortgaged to him. 
As the property was a talugderi estate in Oudh, it 
was obviously of the utmost importance for him 
to see tothe names of the under-proprietors and their 
shares as the profits accruing to the superior pro- 
prietor would be considerably affected by the exist- 
ence of under-proprietors. Therefore, he must have 
examined the khewats and the wajib-ul-arz of this 
village, so that he had constructive notice of the 
charge. Consequently he could not at all be a bona 
fide transferee without notice and was, therefore, 
bound by this charge, 

Held, further that an auction-purchaser gets pro- 
perty subject to the same restrictions which the 
judgment-debtor himself was subject to, and if the 
property is subject to any valid encumbrance, the 
purchaser gets it subject to the same. The doctrine 
of equity does not here apply because while in 
private sales there is an implied warranty of title, 
there isnone in an auction-sale and he could not 
take any benefit under proviso to s. 1€0, Transfer 
of Property Act, since the Transfer of Property Act 
ig not applicable to auction-purchasers, 

| Case-law referred to.] 

S.O. A. against the order of the Oivil 


Judge, Hardoi, dated September 25, 1935. 


Srivastava, C. J.—( August 30, 1937).— 
One of the questions raised by the learned 
Counsel for the appellant in these appeals 
is that executio.-purchasers should be 
deemed to purchase ths properly subject to 
all the charges and encumbrarces which 
would be binding on the debtor and, there- 
fore, it is not necessary that they should 
have notice of the earlier charge in order to 
make it binding on them. in support of 
this contention he has relied on the decision 
ofa Bench of this Court in Chaudhari 
Fateh Ali and others v. Gobardhan Das and 
others [SubNom Razia Begam v. Ishrat Alij, 
1. L. R.5 Lucknow 172 (1) and of a Bench 
decision of the Caleutta High Court in L., A. 
Creet v. Firm Gangaraj Gulraj and others, 
A.LR 1927 Cal. 129 (2). One part of 
the ease reported in Chaudhari Fateh Alt 
and others v. Gobardhan ljas and othzrs 
[Sub Nom Razia Begam v. Ishrat Ali] 
I. L. R. 5 Lucknow 172 (1) was overruled by 
the Full Bench decision of this Court in 
Musimmat Indrani v. Maharaj Narain and 
others, 1937 O. W. N. 25 (3) but the question 
regarding the position of the auction- 
purchaser as distinguished from that of a 
private transferee was not considered or 
decided by the Full Bench. As the ques- 
tion is one of importance, I certify these 

(1) 5 Luck 172; 117 Ind. Cas. 405; 6OWN 493, AI 
R 1929 Oudh 216; Ind. Rul (1929) Ondh 311. 

(2) A I R1937 Oal, 129; 170 Ind. Cas. 214; 61 CLI 

280; I L R 11937) 1 Oal. 203;10 R O 111. 
(3) (1937) O W N 27; 166 Ind. Cas. 662; 19370OLR 
38; 9 R O 324; A I R1937 Oudh 217, 
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cases as fit ones for being decided bya 
Bench of two Judges under s. 14 (2) of the 
Oudh Oourts Act. 


Messrs. Radha Krishna, Hargovind Dayal 


and Raghubar Dayal Bajpai, for the Ap- 
pellants. 

Messrs. Ram Bharose Lal and Murli 
Manohar, for the Respondent. 

Judgment. 

Zia-ul Hasan, J.—These are two appeals 
against a decision of the Civil Judge, 
Hardoi, who decided two appeals Nos. 18 
and 19 of 1935 against the decision of the 
Munsif, South Hardoi, in two Suits Nos. 174 
and 175 of 1934, which were tried together. 
The suits were instituted by the plaintiffs- 
appellants as mortgagees of cash Nankar 
against the defendant-respondent, who is 
an auction-purchaser of village Nirmalpur. 
The appellants claimed that they were the 
mortgagees of Nankar rights and these 
Nankar rights constituted a charge of the 
village Nirmalpur and consequently they 
were entitled to arrears of the said Nankar 
from the defendant auction-purchaser. The 
original Court decreed the suit, but the 
learned Civil Judge allowed the appeal on 
the ground that there was no charge, in any 
case, and even if there was a charge, the 
appellant there, who is respondent here, 
was a bona fide transferee without notice 
aud, therefore, was not liable to pay the 
Nankar arrears. The points urged before 
us for decision are whether the Nankar isa 
charge on Nirmalpur which was bought at 
an auction-sale by. the respondent, and if 
so, whether the respondent was or was not a 
bona fide transferee without notice and, if 
he had no notice, whether he can avoid the 
liability of payment of those arrears by 
ee of s. 100 of the Transfer of Property 

ct. 

The learned Civil Judge has himself 
found that the Nankar was in the nature of 
an under-proprietary right and was heritable 
as well as transferable. He, however, went 
on to find thatthe decree of the Settlement 
Court which made the Nankar payable did 
not create any charge on Nirmalpur village 
or on the rents and profits thereof. At the 
time of the first settlement the pre- 
decessor-in-interest of the plaintiffs had 
claimed sub-settlement as ancient proprietor. 
An enquiry was held by the Extra Assistant 
Commissioner and was submitted to the 
Court of the Settlement Officer, who decreed 
payment of the cash Nankar in accordance 
with the khewat -prepared by the Extra 
Assistant Commissioner with the aid of 
arbitrators. This decree was passed in the 
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year 1864 and was enteredin the khewat 
of that year and in the khewats of subse- 
quent years, as is shown by the copies of 
khe wats of 1882, 1895 and 1930, which have . 
been filed in this case. The decree did not 
state that this nankar was to be a charge on 
the village, and it is for this reason that the 
learned Civil Judge has come to the con- 
clusion that no charge was created. He 
refers to 3 decisions: Raja Rudra Pratap 
Sahi v. Sheo Charan, 1 Oudh Cases, p. 163 
(4). Ram Jiawan. v. Jadunath, 18 Oudh 
Cases, p. 380 (5) and Deputy Commissioner, 
Fyzabad v. Jagjiwan Bakhsh Singh, 19 Oudh 
Cases, p. 49 (6), which were quoted before 
him by the plaintiffs-respondents. The 
latter two cases differ from the present one 
as there it was clearly stated that a charge 
was created. On the other hand the only 
difference between the first of those cases 
and the present one is that there was no 
decree in that case while in the present one 
we havea decree of the Settlement Court. 
In 1 Oudh Cases [Raja Rudra Pratap Sahi 
v. Sheo Charan (4)], which is a Bench 
decision, it was held that cash Nankar 
granted in lieu ‘of the surrender of 
zamindart rights is an under-proprietary 
right and that it is in equily charged on the 
zamindari rights so surrendered. This 
will, therefore, apply to the circumstances 
in the present case unless it be held that 
the silence in the decree as to the creation 
of a charge was deliberate and - implied 
refusal of the constitution of a charge. No 
reason has been shown to us why there 
should have been such refusal in this case, 
and we think, therefore, that the omission of 
the mention of any charge in the decree was 
not intended to negative the creation of a 
charge. It was in fact, we think, an acci- 
dental omission to mention the charge. In 
Second Civil Appeal No. 258 of 1930, which 
is an unreported decision of a Single Judge 
of this Court, is was held that Nankar in 
similar circumstances as those of ihe present 
case was a charge. We have already men- 
tioned that this cash Nankar has been 
entered regularly in the under-proprietary 
khewats, and in our opinion, this is good 
evidence to establish that from the first 
settlement it was understood that this 
Nankar did constitute a charge. Had this 
Nankar been independent of the village 
land, which would have been the case if no 
charge had been created, it should not have 

(4) 100163. | 

(5) 18 O C 380; 33 Ind. Cas, 555; 3O LJ20AIR 


1916 Oudh 176 i 
(6)19 00 49; 33 Ind, Cas. 461; A I R 1916 Oudh 
29 
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been mentioned in the khewats, for khewats 
deal exclusively with rights in the land of 
a village. We are, therefore, in agree- 

ment with the decision in Second Civil 
` Appeal No. 258 of 1930, and we find that 
there is a charge as urged by the plaintifis- 
appellants. 

The second point that we have to consider 
is whether the respondent had notice of 
this charge. Itis admitted that the notice, 
if any, was constructive and nomore. The 
auction-purchaser was the decree-holder 
and we presume that when he became the 
mortgagee of the village he endeavoured to 
find out the value of the property mortgaged 
to him. As the property was a taluqdari 
estate in Oudh it was obviously of the 
utmost importance for him to see to the 
names of the under-proprietoyvs and their 
shares as the profits accruing to the superior 
proprietor would be considerably affected 
by the existence of under-proprietors. We 


think, therefore, that he must have examined. 


the khewats and the wajib-ul-arz of this 
village. , 

We have already shown that this cash 
Nankar has been entered throughout in the 
khewats and we find it entered also in the 
wajib ul-arz of the village, which is Ex. 5. 
The learned Civil Judge has apparently 
held that there was no constructive notice 
because these documents contain nothing 
fo indicate that the decreed Nankar was a 
charge. As we have found that the Nankar 
- was a charge on the village, the argument 
of the learned Civil Judge is no longer 
tenable, We hold that the respondent in all 
probability did examine the khewats and the 
wajib-ul-arz, and in any case should have 


done sa, so that he had contructive notice. 


of the charge. Consequently he cannot at 
all be a bona fide transferee without notice. 
Finally even if we hold that he had no notice, 
we think he is nevertheless bound by this 
charge. — 

It has been repeatedly held that an 
auction-purchaser gets property subject to 
the same restrictions which the judgment- 
debtor himself was subject to, andif the 
property is subject to any valid encumbrance, 
the purchaser gets it subject to the same. 
The doctrine of equity does not here apply 
because while in private sales there is an 
implied warranty of title, there is none in 
an auction-sale. In this connection we may 
refer to Mangal Sen and another v. 
Mathura Prasad and others, (1935) A. L. J. 
p. 261 (7) and to J. C. Clastaun v. Sonatan 


(7) (1935) AL J 261; 157 Ind. Cas. 33: A I R 1935 
All. 470; 1935 A L R 682; BRA 85; 57 A 690, 
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Paland others, A. I. R. 1925 Cal. p. 485 (8). 
There are many others cases, but we do not 
think it necessary to refer to any more. An 
auction-purchaser cannot, therefore, assume 
the position of a bona fide transferee without 
notice. 

Apart from that, however, there is the 
question whether an auction-purchaser is a 
transferee in good faith for consideration 
without notice. In Puran Mal and another 
v. Shiva Pal and another, 32 A. L. J. R. 
p. 1260 (9) which is a Bench decision, it was 
held that it’ may be very doubtful whether 
the word ‘transferee’ in the Proviso to s. 43, 
Transfer of Property Act would expressly 
cover an auction-purchaser. There was no 
decision on this point as it was not neces- 
sary to express any final opinion on it, but 
it was pointed out that the preamble to the 
Transfer of Property Act suggests that it 
was.to define and amend certain parts of the 
law relating totransfer of property by act of 
parties. 

The Transfer of Property Act starts as 
follows :— 

“An Actto define.and amend the law relating to 
the transfer of property by act of parties”. 

Preamble. 

“Whereas it is expedient to define and amend 


certain parts of the law relating to the tranefer of 
property by act of parties... . ` 

Transfer is defined in s.5 of the Act as 
follows :— 

“In the following sections ‘transfer of property’ 
means an act by which a living person conveys 
property, in present or in future, ..... .. ; and ‘to 
transfer property’ is to perform such act”...... In 
this section ‘living person’ includes a company or 
association or body of individuals, whether in- 
eorporated ornot....” 

Dr. Gour in his Transfer of Property Act 
in the notes on s. 5 on the meaning of ‘trans- 
fer’ writes :— 

“An alienation by will, or in execution of a decree, 
or on insolvency would, really speaking, be as 
much a transfer as those dealt with in the Act, but 
these have been designedly excluded from its 
consideration. The term must, therefore, be read in 
the Act in the narrow and artificial sense conferred 
on it by the section.” 

The learned Counsel for the respondent 
has been asked by us to state who, according 
to him, was the transferor in accordance 
with s. 5 ofthe Transfer of Property Act, 
and he has suggested that it was the 
judgment-debtor. We find ourselves quite 
unable to accept this contention. This sale 
was not a sale by the judgment-debtor 
to his decree-holder, but a sale by the 
Court in execution of a decree, and it is 
impossible? to hold that the Court was a 

(2) A I R 1925 Cal, 485; 78 Ind. Uas. 668. 

(9, (1934) A L J 1260; 155 Ind. Cas. 86; A IR 1935 
All. 231; 7 R A 909. ; 
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living person or a ‘party’ under the mean- 
ing of s.5 of the Transfer of Property 
Act. We do not see either how could it be 
urged that the decree-holder was a trans- 
feror. This being so, we are driven to the 
conclusion that a purchase by an auction- 
purchaser is not a transfer to which the 
Transfer of Property Act applies. As the 
Transfer of Property Act does not apply to 
him, the Proviso tos. 100 of the Act does not 
apply to him, and consequently he can get 
no benefit under it. l 

Woe find, therefore, that the Nankar isa 
charze, that the respondent cannot plead 
that he was a transferee, and even if he 
was, he had constructive no'ice and as an 
aucticn-purchaser, he takes the property of 
the judgment-debtor subject the charge on 
that property. . 

We, therefore, allow the appeals, restore 
the decision of the original Court and 
grant the appellants their costs in all the 
Courts. 

D. Appeals allowed. 
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RAGHOBA AND OTBERS— RESPONDENTS 

Hindu Law — Inheritance — Step-sister’s son and 
sister’s son— Position of, in line of heirs—Reversioner 
— Widow alienating in collusion with. nearest rever- 
sioner — Reverstoner in remote degree, if can challenge 
alienation—Hindu Law of Inheritance (Amendment) 
Act CII of 1929), s. 2—Object of the Act—"Sister” 
ins.2, whether ineludes sister of half-blood—Inter- 
pretation of Statutes — Retrospective effect—Rules of 
—Widow alive—Rights of reversioners, not vested— 
Act, if applics. 

The position of a step-sister’s (that is, half-sister’s) 
son is the same as that of a sister's son in the line of 
heirs. When the half-sister's son is regarded in 
the line of descent and not merely collaterally, 
he stands in exactly the same relationship to 
his grandfather as the full sister's son and the 
two would inherit from the grandfather equally, 
The succession to the uncle bas to be traced 
eventually throughthe grandfather, that is, the father 
of the propositus and though the sons of a full sister 
may exclude those ofa half-sister as between them- 
selves, there is no reason in principle why such 
sons should be excluded from the list of heirs 
altogether. Ganoov. Beni (1), followed. Subbaraya v. 
Kylasa (2), relied on. [p. 859, col. 2. 

Where the nearest reversionary heir has precluded 
himself in some way by his own act or conduct from 
suing, as by collusive action with the widow, (e. g., 
alienation by her) the reversioner in a more remote 
degree can prosecute a declaratory suit challenging the 
alienation, Of course, ifthe colluding reversioners 
erany of them happen to outlive the challenging 
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reversioners when the reversion opens out, then this 

declaration will not ‘affect their rights if they are- 
found to benearer in the line of succession than the 

challenging reversioners}] Rani Anand Kunwar v, 

Court of Wards (3), Jhandu v. Tarif (4) and Parwati 

v. Govind Prasad (5), relied on. [ibid.] 

The object of the Hindu Law of Inheritance (å mend- 
ment) Act was to place a class of heirs who occupy 
a remote place in the line of heirs in a more favour- 
able position. Onceitis accepted that the son ofa 
half-sister occupies the same position as the son of a 
full-sister and consequently falls within that class, 
and once it is seen that the Hindu Law does not speak 
of them separately in the texts, it must be taken that 
the Legislature was using language familiar to Hindu 
lawyers and meant to elevate all the persons who 
formed that particular classand who are ordinarily 
designated by the term “sister's sons.” For these 
reasons: the word “sister” in s 2 of the Hindu Law 
of Inheritance (Amendment) Act, is a generic term 
which would include not only a sister of the full 
blood or sister germane, as she is sometimes called, 
but also a sister of the half-blood. Consequently, 
the son of the half-blood and the son of the full-blood 
both fall within the class referred to as “sister's son" 
in the Act. It does not follow that in a contest 
between the son’ of a sister of the full-blood and the 
son ofa sister of the half-blood, the two would be 
deemed equal. Ram Adhar v. Sudesra (6), dissented 
from. |p, 860, cols. 1 & 2; p. 861, col. 2.) 

The Act merely alters the order of succession but 
does not alter the date on which the succession opens 
out. Thequestion about the order of succession is 
material only when the succession opens out, and go 
if that event occurs after the Act has come into 
force, the order given in the Act would apply. [p. 
860, col. 2.] 

[Case-law referred to | 

The rule that the Act should not ordinarily be given 
a retrospective effect rests upon the presumption that 
the Legislature does not intend what is unjust, and 
its chief application is where the enactment would 
prejudicially affect vested rights, or the legality 
of past transactions, or impare contracts. Doolub- 
dass Pittamberdass v. Ramlal Thackoorsey (7) and 
Mahommad Abdussamad v. Qurban Hussain (8), relied 
on. [ibid.] r 

Oonsequently to apply the Hindu Law of Inheritance 
(Amendment) Act to a case where ths widow of the 
last male-holder is still alive, will not cause injustice 
for'the simple reason that the reversioners have no 
vested rights. The interest of a reversioner is only a 
sontingency or mere spes successionis not amounting to 
a vested right. Gavarammal v. Mantkammal (16), 
dissented from. [p. 860, col. 1.) 

S.C. A. from the decree of the Court 
of the Sub-Judge, First Class, Chanda, 
dated July 30, 1934, in Civil Suit No.6 of 


1932. 

Messrs. M. N. Jog and N. M. Deshmukh, 
for the Appellants. 

Messrs. M. B. Kinkhede, R. B, A. R. 
Kulkarni and P. P. Deo, for the Respond- 
ents. 


Judgment.—This judgment will govern 
First Appeal No. 141 of 1934 aud also 
First Appeal No. 170 of 1934. The fight in 
the case out of which these appeals arise was 
originally between the four plaintiffs on 
one side. and the defendants on the other. 
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But it has now devolved into a three con- 
cerned contest between the first three 
plaintiffs and the defendants as one set, 
the fourth plaintiff and the defendants as 
a second set, andthe first three plaintiffs 
and the fourth plaintiff as a third set. The 
fourteenth defendant, who is Narayan’s 
widow, is supporting the fourth plaintiff 
and so must be considered along with 
him in this contest. The questions now at 
issue will, therefore, have to be considered 
from these different angles. 

The suit is to challenge an alienation by 
Laxmibai, the widow of the last male- 
holder Narayan. She is still alive, and the 
main question at issue is: who was the 
next presumptive reversioner at the date 
of suit? The facts arethese: One Ragho 
died leaving three widows, Rukhma, 
Maina and Tulja, and also a son Narayan 
and two daughters, Godabai and Konda- 
pai. The first three plaintiffs are Godabai’s 
sons, and the fourth: plaintiff is Konda- 
bai's son. These facts are accepted by 
all the parties to the suit. Their stories 
separate from here. The case of the first 
three plaintiffs is that Rukhma was the 
mother of allthe children of Ragho, and 
that, therefore, all the four plaintiffs are 
the sons of a full-sister of the propcsitus. 
The fourth plaintiff denies this and says 
that though his mother Kondabai was 
_ Rukhma's daughter the mother of the other 
three plaintiffs was not. He alleges that 
he is thus the son of a full sister, and so 
excludes the first three plaintiffs who are 
the sons of a half-sister. The defendants’ 
case is that neither Godabai nor Kondabai 
was a daughter of Rukhma and that all 
the four plaintiffs are the sons of a half- 
sister. 

It is admitted by everybody that but for 
the Hindu Lawof Inheritance (Amendment) 
Act (II of 1929), which came into force on 
February 21, 1923, the defendants would 
be the next presumptive reversioners. 
The alienations in suit consist of gifts by 
Laxmibai tothese defendants. Their case 
is that the Act doesnot apply tothe sons 
of a half-sister and so the plaintifs do not 
come in under its provisions; also that the 
sons of a half sister are not heirs at all and 
consequently have no right of suit even if 
the finding of thelower Court that the de- 
fendants Nos. 1 to 13 are colluding with the 
widow Laxmibai is right. 

Dealing withthe last point first, it was 
decided in Ganoo v. Beni (1) that the 


(1) af N L R 82; 43 Ind. Cas. 948; A I R 1917 
ag. 7. 
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position of a step-sister's (that is, half- 
sister's) son is the same as that of a 
sister’s son in the lineof heirs. This fol- 


lowed the decision in Subbaraya v. K ylasa 
(2). Even if there were no other reason, 
we would follow this on the principle of 
stare decisis: but apart from that, we can 
see noreason in principle why this ruling 
should not be followed. When the half- 
sister's son is regarded in the line of 
descent and not merely collaterally, there 
can beno doubt that he stands in exactly 
the same relationship to his grandfather 
as the full-sister’s son and that the two 
would inherit from the grandfather equally. 
The succession to the uncle has to be 
traced eventually through the grandfather 
that is, the father of the propositus—and 
though the sons of a full sister may exclude 
those of a half-sister as between themselves, 
there seems to be no reason in principle 
why such sons should be excluded from 
the list of heirs altogether. Therefore, fol- 
lowing Ganoo v. Beni (1) we hold that the 
sons of a sister of the half-blood are heirs, 
and their positionin the line of heirs ig 
the same as that of sons ofa sister of the 
full- blood. 

Once that is settled, then so far as the 
defendants are concerned, it dces not 
matter whether the plaintiffs are the sons of 
a full ora half sister. They are in the 
line of heirs and,in this particular case 
would come in immediately after the de- 
fendants. Their Lordships of the Privy 
Council decided in Hani Anand Kunwar y. 
Courtof Wards (3)and again affirmed 
the principle in Jhandu v. Tarif 4) that, 
where the nearest reversionary heir as pre- 
cluded himself in some way by his own 
act or conduct from suing, as hy collusive 
action with the widow, the reversicner in 
a more remo'e degree can prosecute a de- 
cluratory suit of this nature. This rule 
which was applied by their Lordships as 
early as 1880 in the above case has long 
been the practice in these provinces: see 
Parwati v. Govind Prasad (5). Here the 
first 13 defendants are the alienees, and so 
they have precluded themselves from chal- 
lenging the alienation. Consequently, the 
plaintiffs who are the nextin the line of 


reversion after them, have a right of suit. 
B $0764 2 1A14;80 LR 38 
( 764; 8 14; 8 1; 4 Sar. 195; 4 S 
L R 18; 5 Ind. Jur. 161 :P O} ane 
(4) 37 A 45 at p48; 27 Ind. Cas. 892; A I R194 Pp O 
34; 19C WN 197;17 M L T 10; 210LJ3 26:91, W 
113; 17 Bom. L R 44; 28 M LJ 453; (1915)M W N 394 


(P O). 
Py 13 N LR 187; 42 Ind. Cas. 737; A I R 1918 Nag. 
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Of course, if the first 13 defendants or 
any of them happen to outlive the plaintiffs 
when the reversion opens out, then this 
declaration will not affect their rights if 
they are found to be nearer in the line of 
succession than the plaintiffs. 

It wasthen urged on behalf of the 
alienees that the gifts formed part of sett- 
lement, made in good faith, of a family 
dispute, entered into with the next pre- 
sumptive reversioners and that it would 
be unfairon the part of the plaintiffs to 
set aside one part of the transaction with- 
out giving up any rights which they might 
possibly have under the other part which 
formed the consideration for the gifts in 
question. Itis said that the widow Laxmi- 
bai gifted the property in suit to the 
first 13 defendants in various lots in con- 
sideration of their undertaking to give 
her the profis from properties which 
belonged to them. Therefore, the defend- 
ants urge that, ifthe gifts are set aside, 
it must be declared that the plaintiffs have 
no right to enforce the undertaking to pay 
the profits in the sir land to the plaintiffs. 
The plaintiffs agree that the declaration 
should be made; for they say that they 
claim no interest in the profits of the ‘sir 
land and that thatis a transaction between 
the first 13 defendants and the 14th de- 
fendant with which they have no con- 
cern. 

That in itself wuld be enough to dis- 
poseof the case as against the defendants. 
But in our opinion, they are equally out 
of Court on another ground. Once it is 
accepted that a sister’s son isin thesame 
position in the line of heirs as a half- 
sister's son, then under s. 2of the Hindu 
Law of Inheritance (Amendment) Act, 
1929, the plaintiffs would displace the de- 
fendants in the line of reversioners. But if 
is argued that the word “sister” in s. 2 of the 
Act does not include a half-sister. It may 
be conceded that thatis the sensein which 
the word “‘sister” is usually used, but that 
is only because it is the case which most 
frequently arises. The word “sister” is a 
generic term which would include not only 
a sister of the full blood or sister germane, 
as she is sometimes called, but also a 
sister of the half-blood. 

But we would go even deeper than that. 
The object of the Act was to place a class 
of heirs who occupy a remote place in the 
line of heirs in a more favourable position. 
Once it is accepted that the son of a half- 
sister occupies the same position as the 
gon of a full-sister and consequently falls 


SHANKAR V.RAGHOBA (NAG.) 


172 T'O 


within that class, and once it is seen that 
the Hindu Law does not speak of them 
separately in the texts, it must be taken that 
the Legislature was using language fami- 
liar to Hindu lawyers and meant to elevate 
all the persons who formed that particular 
class and who are ordinarily designated by 
the term “‘sister’ssons.” For these reasons, 
we are with respect, unable to agree with 
the Full Bench decision in Ram Adhar v. 
Sudesra (6). l | 

It was next argued that tbe Act applies 
only to those cases in which the last male- 
holder dies after the passing of the Act, 
or rather ofits coming into force. The 
lower Court holds that the Act has no 
retrospective effect, and so has not applied 
it in this case. A great deal of the argu- 
ment before us was devoted to this ques- 
tion; putin our opinion, no such question 
arises. The rale about this is given inMax- 
well's Interpretation of Statutes (sixth edi- 
tion), pages 381 and 383. The learned author 
points out that the rule rests upon the 
presumption thatthe Legislature does not 
intend what is unjust, and then states 
that its chief application is “where the 
enactment would prejudicially affect vested 
rights, or the legality of past transactions, 
or impare contracts”. This is also the 
rule to be gathered from two decisions of 
the Privy Council, one in Doolubdass Pet- 


tamberdass v. Ramlal Thackoorseydass 
(7), and the other in Muhamad Abdussamad 
v, Qurban Husain (8). Io the present 


case it is clear that no existing rights or 
vested interests are affected. As Laxmibai 
is still alive, no rights have yet vested 
in any of the reversioners. | 

The real question, in our opinion, is not 
whether the Act has retrospective effect, but 
what is the critical date for ascertaining the 
reversioners of Narayan, the date of his 
death, or the date when the succession 
opens out? The preamble to the Act in 
question says: ‘‘Whereas it is expedient to 
alter the order in which certain heirs of 
a Hindu male dying intestate are entitled to 
succeed to his estate”. This merely alters the 
order of succession but does not alter the 
date on which the succession opens out. 
It is clear the question about the order 
of succession is material only when the 
succession opens out, and so if that 
event occurs after the Act has come into 

(6) 55 A 725; 145Ind, Oas. 529; A I R 1933 All. 491; 


1933) A LJ 680;6 R A 117 (FB). 
(8 MIA 109at p 126;1 Sar. 403: 7 Moo. P O 239 


PC). 
i (2) 26 A 119 at p 129; 31 I A 30; 7 O O 254,8 0W N 
301; 8 Sar. 593; 6 Bom. L R 238 (P O). 
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force, the order given in the Act should 
apply. In the argument, strees was laid 
upon the words “Hindu male” and “dying”, 
and also on the use of the present tense. 
But that is divorcing these words from 
their context. When the preamble is read 
as a whole, it is clearthat the Act merely 
determines the order of succession and 
=- nothing else. 

` The view totake has been adopted in 
Shib Das v. Nand Lal (9), Skhrimate 
Shakuntla Devi v. Kaushalya Devi (10), 
Chulhani Barai v. Akli Baraini (11), 
Rajpali v. Surju Rai (12). In our cpinion, 
it follows directly from the decisions of 
the Privy Council in Venkatanarayana 
Pillai v. Subbammal (13), Moniram Kolita 
v. Keri Kolitani (14), and Janaki Ammal 
v. Narayana Sami Aiyar (15), where 
their Lordships explain the nature of a 
Hindu woman's estate and explain that 
the interest of a reversioner is only a 
contingency or mere spes successsonis 
not amounting to ‘a vested right. 
Consequently to apply the Act to this 
case will ‘not cause injustice for the 
simple reason that the defendants have 
no vested rights. For these reasons also 
we are unable, with the utmost respect, 
to agree with the decision in Gavarammal 
v. Manikammal (16). With respect to the 
decision in Ajodhiya Pandev. Raina (17), 
which was quoted by thelearned Counsel 
for the respondents, that was not a case 
under the Act in question but under some 
other Act, and it is evident from the 
judgments that the learned Judges were 
dealing with a special set of circumstances 
and were not laying down any general 
principle. This is especially evident from 


(9) 13 Lah 178; 138Ind, Cas. 291; A I R 1932 Lah. 
361; 33 P L R 423; Ind. Rul. (1932) Lah. 459. 

(10) 17 Lah. 356; 162 Ind. Cas. 718; A I R 1936 Lah. 
124; 8 RL 946; 38 P L R 673. 

(11) A I R 1934 Pat. 324; 150 Ind. Cas. 1039; 7R P 
68;15 P L T 707. 

(12) A I R 1936 All. 507; 163 Ind. Oas. 756; (1936) 
To J 659; 9 R A 66; 1936 A L R 641; 58 A 


M 634 at p 63E; 37 Ind. Cas. 161; 20 M 
N 


1323; 18 Bom. L R 858; 24 O L J 309; 4 L 
SIA 207; A IR 1916 P O 117 (P'O). 
M 718; 147 Ind. Cas. 1139; (1933) M W N 1404; 
70; 39 LW 73; ALR 1934 Mad. 138:6 RM 


39; 158 Ind. Oas. 888; AIR 1935 All. 


1 
es (1935) A L J 934; 1935 R D 415; 1935 A L R 1029; 
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the judgment of the learned Chief Justice 
who has made many reservations with 
respect to the view taken there. 

As regards the observations of the 
learned Judges in the Allahabad Full 
Bench case Ram Adhar v. Sudesra (6), 
we desire to observe that, although, in 
our opinion, a person of full blcod would 
succeed as against a person of the half 
blood in the same degree, this will have 
no effect on the right of a person to 
succeed as against a person not falling 
within that class. The word “sister” 
includes half-sister according to the view 
taken in these provinces, with which we 
respectfully agree, and consequently, the 
son of the half-blood and the son of the 
full blood both fall within the class referred 
to as “sisters son” in the Act. It does 
not, in our opinion, follow that in contest 
between the son of a sister of the full- 
blood and the son of a sister of the 
half-blood, the two would be deemed 
equal. 

The learned Judges in the Allahabad 
ruling state that this means the intrcduc- 
tion of another person between the sister 
and the sister’s son, namely, a half-sister. 
If the construction we place upon the 
term “sister's son” is right, then of course, 
this difficulty does not arise. But apart 
from that, in our opinion, it would cause 
more injustice to leave out the son of the 
half-sister altogether while raising the son 
of the sister in the order of succession than 
it would to raise him along with the sister's 
son, We may observe that the result of 
placing the interpretation which the Allah- 
abad High Court has placed upon the term 
“sister's son” would be to shut out a son 
of the half-sister altogether, unless it is 
to be assumed that the term “sister” in 
this Act is used in a sense different frem 
that in which it is ordinarily understood 
in the Hindu Law. As we have said, in 
our opinion and in the view prevalent in 
these provinces, that is not so. Therefore, 
we must take it that the Legislature was 
using the term in the sense familiar to 
Hindu lawyers. That disposes of the cage 
against the defendanis. Whichever view 
is taken, they are wholly out of the 
picture. 

As regards the rights of the plaintiffs 
between themselves, the evidence on behalf 
of the first three plaintiffs consists of 
P. W. Nos. 1,2 and 3. The learned Judge 
who saw these witnesses has not believed 
them, and we agree with him that they are 
worthless. Plaintiff Witness No. 1 admits,that 


563 
be never spoke to any one about Ragho's 
two daughters, and when asked how then 
he could have known about their relation- 
ship, he merely replied that he knew 
because he knew. We are unable to 
consider him a witness who can be relied 
on in this matter. Plaintiff Witness No. 3 
does not support the case of these plaint- 
iffs in his cross-examination; for he says 
there that Godabai was a daughter of 
Mainabai, and these plaintifs themselves 
do not rely on him any longer. That 
leaves us with P. W. No. 2. He says his 
knowledge is derived from admissions 
made by Laxmibai and Tuljabai some 40 
years ago. But he says that apart from 
these admissions he already knew the fact. 
If that is so, it is difficult to see how a 
siranger who does not appear to have 
any deep interest in the family can 
recollect conversations which took place 
40 years ago with respect to matters 
already in his knowledge. As we have 
said, the Judge of the lower Court who 
saw these witnesses has disbelieved them 
and the piaintifis themselves have not 
gone into the witness-box. Consequently, 
we agree that this is not evidence of a 
kind which compels acceptance. 

With respect to the fourth -plaintiff's 
case, it is to be noted at the outset that 
he criginally sided with the first three 
plaintiffs and then turned round and set 
up an exclusive right in himself at a 
later stage. He has not gone into the 
box to explain this extraordinary change 
of front, and in the absence of some ex- 
planatioa from him, it is difficult for us 
to Place any reliance on the story now set 
up on his behalf by one of the witnesses. It 
is true Laxmibai supports him as 14-D. W. 
No. 1 .and that as amember of the family 
by marriage she is an important witness; 
also it is a strong point in her favour 
that the Judge who recorded Ler evidence 
has believed her. But as against this is 
her special interest in the fourth plaintiff ? 
It appears from her evidence that she 
brought him up as a child, and reading 
between the lines one gatLers she looked 
upon him very much as one of her own 
sons. In view of the fourth plaintiffs 
unexplained change of front, we are not 
able to regard this as strong enough 
testimony to oust his setp-brothers. There- 
fore, we are unable to travel beyond the 


admission made in this case, namely that 


x 
1 


all the plaintiffs are sons of Ragho's 
daughters but not by thesame wife. The 


further position that they are the sons 
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of a full-sister of the propositus, we hold, 
has not been established. 

The result is that the fourth plaintiff's 
Appeal No. 170 of 1934 succeeds as against 
the defendants and fails as against his 
co-plaintifis It is, therefore, allowed to 
that extent. A great deal of the trouble in 
this case has arisen through the unexplain- 
ed change of front which the fouth plaint- 
iff made: In the circumstances, we think 
it fair that he should be given only half 
his costs in this appeal, and that they 
should be borne by the defendants 
Nos. 1 to 13. 

The other appeal, First Appeal No. 141 
of 1931, also succeeds as against both the 
defendants and the fourth plaintiff. It 
is, therefore, allowed and the defendants 
and the fourth plaintiff will pay the ap- 
pellants’ costs half and half, each being 
separately responsible for a half share. 

The first Court's decree will be reversed 
and a decree will now be passed in favour 
of all the four plaintiffs jointly as against 
the defendants. The defendants will pay 
the plaintiffs half the costs of the suit 
because they have won onthe facts but 
lost on the law. These half costs will 
be distributed half between the fourth 
plaintiff and the first three plaintiffs. 
The declaration referred to earlier in the 


judgment will also be added to the 
decree. 
D. Appeal allowed. 





OUDH CHIEF COURT 
Girminal Revision Application No. 85 
of 1937 
December 9, 1937 
Zita-UL-Hassan, J. 

RAGHUBAR DAYAL—AppLicant 

versus 
EMPEROR—COMPLAINANT—OPPOSITE 
PARTY 

Criminal trial—Surety — Liability for non-appear- 
ance of accused—Criminal Procedure Code (Act V 
of 1898), s. 500—Release under, what amounts to 
—Accused kept in custody of Mahila Ashram— 
Whether release within s. 500—Surety, if liable for 
movements of accused. 

When a Court orders the release of an accused 
under s. 500 of the Code of Criminal Procedure, ib 
has no right or power to put any restrictions on the 
accused's movements, and obviously when an ac- 
cused person is released on the suretyship of an- 
other, the intention is that the surety should have 
control over his movements. Otherwise there 1s no 
sense in making the surety responsible for the at- 
tendance of the accused in Court. Therefore, an 
order of the Magistrate that the accused should be 
kept in the Mahila Ashram relieves the surety of his 
responsibility under the bond ag the accused in suc 
& case isnot actually “released.” The surety 
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therefore, will not be liable for the non-appearance 
of the accused onthe date of the hearing. 


.Or. R. App. against the order of the Ses- 
sions Judge, Lucknow, dated June 17, 1937. 

Mr. Ram Prasad Varma, R. B., for the 
Applicant. 

The Government Advocate, the 
Crown. 


Order—This is an application in 
revision against an order of the learned 
Sessions Judge of Lucknow, dismissing the 
applicant's application for revision, against 
an crder forfeiting a sum of Rs. 200 out 
of Rs. 1,000 for which he stood surety for 
one Musammat Uma Devi who was being 
prosecuted before a learned Magistrate of 
the first class under s. 380 of the Indian 
Penal Code. 

[t appears that the case against Uma 
Devi was started in the Court of the 
Special Magistrate on August 13, 1936. 
One Badri Prasad stood surety for her 
on August 11, 1936. Subsequently Badri 
Prasad applied to be relieved of surety- 
ship, and on November 24, 1936, the 
present appiicant filed a surety bond fot 
a sum of Rs. 1,000, and this bond was 
accepted after inquiry as to ite sufficiency 
on December 23, 1936, and January 9, 1937, 
was fixed for the appearance of Uma 
Devi. On that day she was absent but 
on January 15, 1937, she appeared and 
explained her absence on January 9, 
by alleging that she had gone to Cawnpore 
to arrange for her defence. A notice was 
issued to the applicant to show cause why 
the amount of the bond should not be 
forfeited. On January 19, 1937, he put 
in an application containing an explanation 
why he was unable to secure Uma Devi's 
attendance in Court on January 9, 1337. 
His explanation was not accepted, and 
the learned Special Magistrate ordered 
that asum of Rs. 200 out to the amount 
of the bond be forfeited. The applicant 
appealed against this order to the District 
Magistrate, but his appeal was dismissed. 
He applied in revision to the learned 
Sessions Judge but the learned Judge also 
dismissed his application hence the present 
applicaticn. 

The learned Counsel has argued that 
the order of forfeiture of the security 
was illegal on the following grounds: 
(1) That the bond was not taken on the 
proper form, namely on form No. ILI of 
Sch. V of the Code of Criminal Prozedure 
but was taken on form No. XLII of the 
paid schedule which is meant to be used 


fur 


RAGHTBAR DAYAL v. pMPEROR (OUDH) 


863 
in a case triable by the Court of 
Session. 

(2) That as no bond was taken from 
Uma Deviherself along with the applicant, 
the bond executed by the latter was 
illegal. 

(3) That the provisions of s. 514 of the 
Code of Criminal Procedure were not 
complied with. 

(4) That no information of the accept- 
ance of the bond was given to the 
applicant. 

(5) That no date and time were specified 
in the bond for the appearance of the 
accused. 

(6) That the accused was not actually 
released by the Court, but was given in 
the custody of the manager of the Mahila 
Ashram. 

Grounds Nos. 1 to 5 do not appear to 
me to have much force, but as I am of 
opinion that the order of forfeiture must 
be set aside on the last ground, it is 
not necessary to discuss them. In the 
present case, in spite of the fact that tbe 
learned Trying Magistrate took bail from 
the accued, he ordered her to be sent to 
the Mahila Ashram. It seemsto me that 
when a Court orders the release of an 
accused under s. 500 of the Code of 
Oriminal Procedure, it has no right 
or power to put any restrictions on 
the accused’s movements, and obviously 
when an accused person is released on 
the suretyship of another, the intention 
is that the surety should have control over 
his movements. Otherwise there is no 
sense in making the surety responsible 
for the attendance of the accused in Court. 
In my opinion the order of the learned 
Magistrate that the accused in this case 
should be kept in the Mahila Ashram 
relieved the surety of his responsibility 
under the bond as the accused was not 
actually “released”, The learned Assistant 
Government Advocate, who argued against 
the present application, conceded that the 
order of the learned Magistrate sending 
the accused to the Mahila Ashram was 
wrong; but if it was wrong, it is extremely 
unfair that the surety should suffer for 
an error of the Court. So long as the 
accused lived in the Mahila Ashram under 
the order of the Court, she was virtually 
in the custody of the Court. That is to 
say, she was not released within the 
meaning of s. 500 of the Code of Criminal 
Precedure, and this being so, the surety 
was not bound by the terms of his 
bond. 
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The application is allowed and the order 
of forfeiture passed by the learned 
Trying Magistrate set aside. The money, 
if paid, shall be refunded. 

D. 


Application allowed. 


ririn ma kaanan ah aaa 


|. LAHORE HIGH COURT 
Criminal Revision Petition No. 1641 cf 1936 
January 11, 1937 
ABDUL RASHID, J. 
BARA SINGH— PETITIONER 
versus 
EMPEROR—Regsponpent 

Punjab Excise Act (I of 1914), s. 61 (D) (a)—Illicit 
liquor fcund in house in possession of three brothers 
living together asmembers of family—Presumption, 
as to possession., 

Where a house isin possession of three brothers 
` living together as members of a family, and if 
illicit liquor is found therein, the presumption is 
that it is in possession of the eldest of them, who is 
to be regarded as house master. Emperor v. Binga 
(1) and Dula Singh v. Emperor (1), followed. 


Cr. R. P. agvinst the order of the Sessions 
TRAER, Ambala District, dated October 9, 
1936. 

Sardar. Jhanda Singh, for the Petitioner. 

Mr. R. C. Soni, for the Respondent. 

Order —Three brothers, namely, Pritam 
Singh, aged 50 years, Bara Singh, aged 
35 and Mahan Singh, aged 25, were placed 
on their trial under s. 61 (1) (a) of the 
Punjab Excise Act before Mr. Lal Shah, 
Magistrate, First Class, Ambala. The 
learned Magistrate discharged Pritam 
Singh and Mahan Singh by his order 
dated August 17, 1936. Bara Singh peti- 
tionor was ccnvicted and sentenced to 15 
months’ rigorous imprisonment and a fine 
of Rs. 100. His appeal having been dis- 
missed by the learned Sessions Judge he 
has preferred a petition for revision to this 
Court. 

Briefly slated the case for the prosecu- 
. tion is that Khushwakt Rai, Excise Sub- 
Inspector raided village Panj Khua in 
company with several other perscns and 
captured a working still in the house of 
one of the villagers. Thereafter he locked 
the residential house of the petitiorier and 
also the kotha of one Phuman Singh 
which was alleged to be in the pcssession 
of the petitioner. On the following morn- 
- ing the residential house of the petitioner 
was first searched but no excisable article 
was found therein. The kotha of Phaman 
Singh, which was alleged to be in pos- 
session of the potitioner, was then searched 
and 114 Chhatake of illicit liquor and 9 
seers and 2 Ohhataks of lahan were found 
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there. The sole question for determination 
in this petition for revision is whether 
the kotha wherefrom the liquor and the 
lahan were recovered was in the exclusive 
possession of Bara Singh petitioner. 

The first information report wes lodged 
by Khushwakt Kai, Excise Sub-Inspector. 
In this report he had stated that Phuman 
Singh had ieft the villege four years 
before the present occurrence and had 
made over his kotha to Pritam Singh, Bara 
Singh and Mahan Singh. He further 
states in the report that Bara Singh and 
his two brothers had admitted that they 
had the key of the kotha and had promised 
to surrender the key. Later on all the 
three refused to give the key while admit- 
ting their possession. In the conclude 
ing portion of the report the Excise Sub- 
Inspector stated that as all the three afore- 
said presons lived jointly and were in 
possession of illicit liquor, they may be 
challaned. In his deposition in Court the 
Excise Sub-Inspector bas supported his 
previous statement as embodied in the 
first information report. The other pro- 
secution witnesses, however, deposed that 
the house of Phuman Singh was 
in the exclusive possession of Bara 
Singh petitioner. The learned Sessions 
Judge has relied on the evidence of Muham- 
mad Azam (P.W.No. 2) and Ram Singh 
(P. W. No. 3) in holding that the house in 
question was in the exclusive possession of 
Bara Singh petitioner. Muhammad 
Azam in his crogs-examination after the 
charge has stated that it is common know- 
ledge in the village that Phuman Singh 
leit his kotha in possession of Bara Singh 
and that besides this the petitioner said 
so at the time of the raid. Apparently he 
had never seen Bara Singh in this kotha, 
otherwise he would have said so. Moreover, 
we have it in the evidence of the Excise 
Sub Inspector that at the time ofthe raid 
Pritam Singh, Bara Singh and Mahan 
Singh, had all admitted that they were 
in possession of the kotha in dispute. 
The three brothers have a common re- 
sidential house and form a joint family. 
The kotha belonging to Phuman Singh 
would, therefore, be used jointly by them. 
Ram Singh (P. W. No.3) also stated that 
it was common knowledge in the village 
that Phuman Singh had entrusted his 
kotha to Bara Singh. He was, however, 
compelled to admit that he had never seen 
Bara Singh in this kotha and that he did 
not know whose timber and sarkanda 
were lying therein. The evidence of the 
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zaildar and Ganda Singh is of no assistance 
in this matter as they do not live in the 
village. In view of the evidence sum- 
marised above, it appears to me that all 
the three brothers Pritam Singh, Bara 
Singh and Mahan Singh were in joint 
possession of the kotha of Phuman Singh. 

It was held in Emperor v. Binga (1), 
by a Division Bench of this Gourt that 
where articles are found in a house in 
such Place or places as several persons 
living in the house may have access to, 
there iS no presumption that these articles 
are In- possession and control of any other 
person than the house master. To the 
same effect is Dula Singh v. Emperor (2). 
Pritam Singh isthe eldest brother, being 
50 years of age. ie is evidently the head 
of: the joint family consisting of himself, 
Bara Singh and Mahan Singh. Pritam Singh 
alone can, therefore, be regarded as being 
the house master, 

For the reasons given above, I accept 
this petition for revision and acquit Bara 
Singh, petitioner. He will be set at liberty 
forthwith. 

Petition allowed. 


D. 

(1) 11 Lah. 305; 122 Ind. Cas. 108; 31 Or. LJ 352; 
re aE (1930) Lah. 300; 31 P L R452; AI R 1930 

a 


i) 9 Lah 581; 109 Ind, Cas. 209; A T R 1928 Lah, 
` 29 Or, : 10 A I Or. R'233; 10 Lah. L 
403; 29 P L R 629. RER E 
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_ RANGOON HIGH COURT 
Oriminal Appeals Nos. 388, 389, 390 
and 391 of 1937 
May 27, 1937 
Roperts,O, J. 
NGA PO THIT AND OTAERS—APPELLANTS 
versus 
_. “Tus KING— RESPONDENT. 

Criminal trial -Identification—Procedure to be 

followed—Each witness should have independent 
opportunity of picking out supposed criminal. 
_ it is desirable that, when an identification parade 
is held, each person who might reasonably be ex- 
pected to identify an offender should be kept apart 
from the other prosecution witnesses and not remain 
present whilst an identification by any other person 
18 proceeding. When one witness has picked out 
Some or all of the supposed offenders, tho next wit- 
ness should be brought upon the scene and invited 
to pick oat the person or persons whom he can 
identify, without any opportunity of communicating 
With the first witness who has already done so. 
‘This procedure should be followed till every witness 
has had an ‘Independent opportunity of picking out 
of the identification parada the supposed criminal or 
criminals. 

Or A. from an order of the First Addi- 
tional (Special Power) Magistrate (1), Pako- 


kku, dated February 25, 1937. 
172109 & 110 
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Judgment.—The three appellants Po 
Thit, Lu Mar and Nga Myauk were con- 
victed at the Court of the First Additional 
Magistrate of Pakokku under s. 394, Indian 
Penal Code, of voluntarily causing hurt io 
the commission of a robbery and were 
each sentenced to four years’ rigorous 
imprisonment; the fourth appellant, Ba 
Yin, . was convicted at the same Court of 
using a deadly weapon at the time of 
committing robbery, s. 397, read with s. 392, 
and was sentenced to seven years’ rigorous 
imprisonment. On December 8, 1936, Ma 
Pwa San her sister Ma Khin Me, a lad of 
thirteen On Maung, and Maung I Lon 
were on their way to Pongigyan Bazar in 
the latter’s cart. They missed their road 
and found themselves in Panywa Myauk- 
kon. They were directed on their way 
by Maung Ba Pwe, P. W. No. 6, and pro- 
ceeded, Ma Pwa San driving the cart. 
Oa reaching a palm grove near Kyauk- 
taung village, they were approached by 
four men, who made them stop the cart, 
and demanded money. They opened a 
box which wasin the cart, searched the 
party, and stole property to the value of 
about Rs. 50. 

Ma Pwa San had a torch, which she 
flashed upon them several times and by 
the light of which she declares she could 
identify them. One of the robbers was. 
armed with a dagger. All were jointly 
concerned. Hurt was caused by Lu Mar 
to Maung I Lon. Afler the robbers had 
gone, a report was made to Maung Gyi, 
headman of Kyauktaung, and the robbers 
were tracked by their footprints to Panywa 
Myaukkon village, where all the appellants 
live. Next day an identification parade 
was held. Itseems that Ma Pwa San was 
kept apart from the villagers whilst they 
were being paraded, but she walked up 
ana down the line when the arrangements 
had been completed and picked out all 
the appellants. The order in which she 
did so is corroborated by other prosecu- 
tion witnesses. She appears to have spoken . 
to the headman after recognizing each 
robber, and he then called the appellants 
to stand out from the line. Her sister, 
Ma Khin Me, agreed with her as to the 
identity of the appellants with the robbers 
of the previous night. Maung I Lon also 
identified all but the appellant Nga Myauk. 
Ma Pwa San later explained the part 
played by each of the appellants, both to 
the headman and in Court. She is a 
careful witness for she is not prepared 
to say which man took the box of clothing, 
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Maung I Lon is also careful to say he 
cannot identify Nga Myauk. All are clear 
that Ba. Yin, who searched the cart was in 
Possession of a dagger. 

In view of their evidence, no rocm is 
‘left for any doubt as to the identity of 
the appellants. No reason can be alleged 
why they should give false evidence. One 
of the robbers had a torch and flashed it 
about, thus aiding those attacked to see 
what their assailants looked like. As tke 
Magistrate pointed out, it is desirable that, 
when an identification parade is held, each 
person who might reasonably be expected 
to identify an offender should be kept apart 
fircm the other prosecution witnesses and 
not remain piesent whilst an identification 
by any other person is proceeding. When 
one witnesshas picked out some or all of 
the supposed offenders, the next witness 
should be brought upcn the scene and 
invited to pick out the person or persons 
whom he can identify, without any oppor- 
tunity of eccmmunicating with the ‘first 
witness: who has already done so. This 
procedure ehould be followed till every 
witness has had an independent opportuni y 
of picking out of the identification parade 
the supp.sed criminal or criminals. In 
this case I am satistied that no injustice 
was done. The defences put forward are 
weak and inconclusive. ‘The appellants 
were rightly convicted. and the convictions 
of each of them andthe several sentences 
passed upon each of them will accordingly 
be affirmed, and their appeals will each 
be dismissed. 


D.. Appeals dismissed. i 
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MADRAS HIGH COURT. 
Criminal Revision Case No. 228 
and Petition No. 214 of 1937 
September 27, 1937 
. Newsam, J. 
In re K.S. RATHINAM PILLAI 

_ AND ANOTHER— PETITIONERS 
- Criminal Procedure Code (Act V of 1898), ss. 117 
(5), (4), LlU—Charge against two persons that they 
are desperate and dangerous—Joint enquiry, if can 
be held—S, 110, applicability of—Section, if can 
be used against, undisciplined people—Conviction 
by public opinion, when proper— Presumption as to 
criminality of person. l 
A joint inguiry under s. 117 (5), Criminal Pro- 
cedure Code, is out ofthe question when one charge 
at least is that two persons are so desperate and 
dangerous as to render their being at large without 
security hazardous to the community. There cer- 
tainly can be no such intimate connection between 
two individuals in regard to their characters as to 
yender them liable to a joint inquisition. Emperor 


În re K. s. Rafatnam pintar (MADR) - 
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v. Angnu Singh (1), In re Kutti Goundan (2) and 
Hari Telang v. Queen-Eimpress (3), relied on. 

Section 110 is intended to protect the public 
against irresponsible criminal maniacs and despera 
does and the weapon of public opinion is the 
only one adapted to the suppression of undisciplined 
local dictators, Section 110, Oriminal Procedure 
(ode, is obviously not intended for use against 
merely undisciplined people such as local bosses 
and faction leaders to clip their wings, to deplete 
their resources by an expensive inquiry, to humble 
their pride by treating them as criminal mad men, 
to advertise publicly their high-handed behaviour. 
Toapply the section to such as these is undoubted- 
ly to abuse it. 

Section 117 (4), Criminal Procedure Code, is an ex- 
ception to the general rule of evidence and like all 
exceptions, should be sparingly used and only in ex- 
ceptional circumstances. The general rule of law, of 
course, is that every man is presumed not tobe a 
criminal or an offender until he has been found 
guilty by a competent Oourt. Conviction by public 
opinion should only be permitted to take the place 
‘of conviction bya Court in rare and exceptional 
circumstances, as for example, where the advent of 
& suspicious stranger ina village coincides with a 
series of crimes and suspicion waxes so strong and 
is so well justified that it may fairly be allowed to 
take tne place of proof, and in such unusual cir- 
cumstances, the section sanctions an experimental 
use ofthe security sections. But wherea person has 
lived all his life in a locality and has never even been 
accused beforea Court of law for any crime, far less 
convicted, there is absolutely no justification for 
any such experiment or for making any presump- 
tion that he is a criminal, not to say a habitual 
criminal, : 

Cr. R. C, from an order of the First Class 
Sub-Divisional Magistrate, Mayavaram, in 
M. ©. No. 40 of 1936. ; 

Mr. K: S. Jayarama Ayyar for Mr. K. 
Venkataramani and Mr. R. Sundaralingam, 
for the Petitioners. i ; 

Mr. T. S. Anantharaman, -for Public Pro- 
secutor, for the Crown. 

Order.—This is a petition asking the 
Court to quash security proceedings ini- 
tiated by the Sub-Divisional Magistrate of 
Mayavaram against the two petitioners 
who are mirasdars and residents of Mani- 
gramam. By an order dated November 21, 
1936, the petitioners were called upon to 
show cause why they should not furnish 
security for their good behaviour for two 
years. The order stated that it was based 
‘on information that they habitually com- 
mitted the offences of extortion, mischief, 
‘theft and assault and were so dangerous 
and desperate as to render their being at 
large, wilhout security, hazardous to the 
community. It purporied in fact to be 
made under cls. (a) (d), (e) and (f) of 
8. 110, Criminal Procedure Code. The sub- 
stance of tbe information given to the 
Magistrate was set out in an appendix con- 
-Sisting of 2] heads of charge. 117 wit- 
nesses were cited to prove the information, 
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24 of these werd examined between De- 
cember 9, 1936, and February 23, 1937, (7. e., 
in 24 months) and they were examined by 
the Magistrate, who is a tourning officer, at 
several sittings in nine different camps in 
his division. Astheend was still not in 
Sight, the petitioners then presented this 
Petition and proceedings were stayed. 

Various grounds have been urged on 


behalf of the petitioners for quashing the- 


entire proceedings; one grievance is that 
in 1936 counter-petitioner No. 1 was shot 
at and wounded by some members of the 
opposite faction who were tried and con- 
victed for the offence. 
gave evidence on behalf of the accused in 
that case are now witnesses for the prose- 
sution inthis case. 
is thatthe time and place at which the 
incidents mentioned in the heads of charge 
took place are not given. Some of the in- 


cidents are stale, some were the subject-. 


matter of criminal complaints which were 
dismissed. [n the third place it is urged 


that there is no justification at all fora. 


joint inquiry. It is not even pretended 
that the two counter- petitioners (petitioners 
herein) have been habitually assvciated 
together or in all the matters now under 
inquiry. The first incident for example 
(looting of houses in 1936) relates to counter- 
petitioner No. 2 only. His men were 
tried for this alleged offence and were 
acquitted. The second incident (extortion 
of Rs. 2-4-0). relates to counter-petitioner 
No. l only, according to the evidence of 
P. Ws. Nos. 1 and Y9. But there is no in- 
dication inthe order that both incidents 
do not relate to both petitioners, and no 
details of time and place were given for 
either. 

I propose to take this latter point first. 
Section 117 (5), Criminal Procedure Code, 
states that where two or more persons 
have been associated together in the matter 
under enquiry, they may be dealt with in 
the same or separate inquiries as the 
Magistrate shall think just. It has not 
been denied before me that the two counter- 
petitioners were not associated together in 
all the matters under inquiry, and, there- 
fore, itis not only just, butit is not legal 
to deal with them both in the same inquiry. 
That such a joint inquiry prejudices the 
counter-petitioners in cases ofthis nature 
has been repeatedly laid down. ‘Walsh, J. 
in & case reported in Emperor v. Angnu 
Singh (1) uas said: 

1) 45 A109; 71 Ind. Oas. 865; 3 All. 35; 
on bn. Ld 284; 20 BL, J OL nee 
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“Common sense and common justice dictates that y 
proceedings against a man for badmashi should be 
confined to himself alone, unless the case is that he. ; 
has a confederate ox a partner to whom all the evi-, 
dence is equally applicable”. s 

And Madhavan, Nair, J., in a case report- 
ed in In re Kutti Goundan (2) approved of 
these remarks and further approved of a: 
comment in Hari Telang v. Queen-Empress ` 
(3) that a joint inquiry is out of the ques- - 
tion when one cnarge at least is that: 
two persons are so desperate and ` 
dangerous as to render their being at. 
large without security hazardous to the 
community. There certainly can be no 
such intimate connection between two 
individuals in regard to their characters as 
to render them liable to a joint inquisition. 
On this ground alone, I think, the present’ 
proceedings should be terminated. 

But there is another and I think an even: 
stronger ground for quashing the preseni 
proceedings. Neither of the petitioners has? 
ever been convicted of any crime. A mere 
perusal of is. 110 is sufficient to show that 
it is intended to deal with ex-convicts or 
habitual criminals and dangerous andi 
desperate outlaws who are s3 hardened and 
incorrigible that the ordinary provisions ofr 
the Penal law and the normal fear of: 
condign punishment for crime are not- 
sufficient deterrents or adequate safeguards: 
for the public. Asan additional measure 
of protection against this hopelessly irres< 
ponsible class of persons, the section pro- 
vides that they may be called up to find: 
truly responsible and reliable persons 
willing and able to answer for the good: 
behaviour of their proteges. In other words 
persons, so addicted to crime that the. 
ordinary sanctions of law are powerless to 
control their incurable proclivities are placed 
in much the same category as lunatics, 
They must either find eligible and respon- 
sible guardians or be temporarily confined: 
for the public safety. 

The section is obviously not intended for 
use against merely undisciplined people 
such as local bosses and faction leaders to 
clip their wings, to deplete their resources 
by an expensive inquiry, to humble their 
pride by treating them as criminal mad 
men, to advertise publicly their high handed 
behaviour. To apply the section to such as 
these is undoubtedly to abuse it. It is only 
possible to do so by interpreting s. 117 (4), 
Crimiual Prccedure Code, as if it laid down, 
a general rule of evidence for every secu- 
- (2) 47 MLJ 689; 86 Ind. Oas. 49; AIR 1925: 
Mad. 189: 26 Cr. L J 673; (1925) M W. N 57, 

(3) 27 O 781,40 WN 931. 
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rity case. The section is as follows : 

“For the purposes of this section the fact that a 
person is a habitual offender or is so desperate and 
dangerous as to render his being at large without 
security hazardous to the community may be proved 
by evidence of general repute or otherwise.” 


The words underlined [here italicised—Ed.] 
make it quite clear that this is an exception 
tothe general rule of evidence and like all 
exceptions to be sparingly used and only 
in exceptional circumstances. The general 
rule of law, of course, is that every man is 
presumed not to be a criminal or an offender 
until he has been found guilty by a com- 
petent Court. Conviction by public opinion 
should only be permitted to take the plece 
of conviction by a Court in rare and excep- 
tional circumstances, as for example, where 
the advent of a suspicious stranger in a 
Village coincides with a series of crimes and 
suspicion waxes so strong and is so well 
justified that it may fairly be allowed to 
take the place of proof, and in such unusual 
circumstances, the section sanctions an 
experimental use of the security sections. 
But where a person has lived all his life 
in a locality and has never even been 
accused before a Court of law fir any 
crime, far less convicted, there is absolutely 
no justification for any such experiment 
or for making any presumption that he is 
a criminal, not to say a habitual criminal. 

In the present case the allegation against 
the counter: petitioners amount to this: that 
they are tyrannical and highhanded, self- 
appointed village dictators; that they dne 
poor people who disobey them, force people 
ina better position to put themselves in 
their power by executing pro-notes in their 
favour, punish labouring men for alleged 
disrespect to them (such as not dismounting 
from a bicycle when passing their house), 
and even gratuitously interfere in marri- 
ages between third parties. As no com- 
plaints were ever made by any of the people 
thus bullied, it is safe to conclude either 
that they were not themselves wholly 
blameless and had to acknowledge that 
rough justice had been done to them or 
that they admire bullies and like being 
bullied. 

lt is only necessaiy to repeat thats. 110, 
Oriminal Procedure Code, is intended to 
protect the public against irresponsible 
criminal maniacs and desperadoes and 
that the weapon of public opinion is the 
only one adapted to the suppression of 
undisciplined local dictators. For the 
above reasons, I direct that these proceed- 
ings be terminated. 


L AD. Proceedings quashed. 
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RANGOON HIGH COURT 
Criminal Appeal No. 428 of 1937 
May 19, 1937 
BaGULEY AND SHAW, Jd. 
NGA MYA SEIN—AppELLANT 
versus 
Tas KING—RESPONDENT 
Criminal trial—Joint trial—Some of prosecution 


witnesses also witnesses for defence~Separate trial 
of accused held desirable. 

It is no part of the duty of the prosecution to 
call defence witnesses, and if the case is put in such a 
way that some of the witnesses who are prosecution 
witnesses against one of the accused are also defence 
witnesses for the other, then both the accused should 
be tried separately. Nga Aung Gyi v. Emperor (1) 
and Stephen Senviratne v. Lmperor (2), relied on. 


Or. A. from an order of the Additional 
Sessions Judge, Maubin, dated April 7, 1937, 

Mr. C. A. Soorma, for the Appellant. 
“Mr. Lambert, for the Crown. 

Baguiey, J.— The appellant Nga Mya 
Sein has been found guilty under s. 302, 
Penal Code, and sentenced to death for 
the murder of one Maung Kyin. He was 
tried jointly with another accused Po Wa. 
On the medical evidence it seems to have 
been quile clear that only one man ac- 
tually stabbed the deceased, but when one 
looks at the charges framed it is bound 
that Mya Sein was charged with commit- 
ting murder, t.e. with stabbing Maung 
Kyin, while Po Wa was charged in the 
alternative with abetting Mya Sein in 
stabbing Maung Kyin and with stabbing 
bim hismself. 

Ib was a case in which the actual stab- 
bing was supposed to have been done 
either by Mya Sein or by Po Wa, but the 
Crown formally brought no case definitely 
against one to the-exclusion of the other, 
but merely threw up an amorphous mass 
of evidence to the Judge to do what he 
could with it. The result was that some 
of the prosecution witnesses who deposed 
to Po Wa having stabbed the deceased 
were defence witnesses for Mya Sein and’ 
vice versa, and this case was manifestly 
one in which the two accused should have 
been tried separately. Neither the learned 
Judge nor the Public Prosecutor seemed 
to have read the case in Nga Aung Gyi 
y. Emperor (1), in which the duties of the 
Court and the Public Prosecutor in a 
case of this sort are clearly and definitely 
laid down. 

It is no, part of the duty of the prosecu- 
tion to call defence witnesses, and if the 
case is put in such a way that some of 
the prosecution witnesses are also defence 
Witnesses, then the accused should be 

(1) 14 R 45. 
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tried separately. A study of the case in 
Nga Aung Gyi v. Emperor (1), will, I 
think, make this quite clear and since this 
case was published, the Privy Council have 
enunciated the same principle in Stephen 
Seneviraine v. Emperor (2). ~ 

In the present case, so far as Po Wa 
is concerned, he has been acquitted and 
he is entitled to the benefit of that 
acquittal unless the Local Government 
chooses to challange that by an appeal. 
In the meanwhile, Mya Sein alone remains 
and he is entitled to a proper trial. One 
result of the way in which this case has 
been tried is that one section of the 
defence endeavouring to contradict one 
section of the prosecution has called for 
the statements made by these witnesses to 
the Poiice and put them in for the purpose 
of contradicting the statements made in 
Court. Incidentally by this means they 
- get before the Court the statements which 
these witnesses made to the Police which 
are more damning to Mya Sein than was 
the evidence which these witnesses gave 
in Court, so that there has been a com- 
plete breach of the spirit of s. 162, Criminal 
Procedure Code, although the letter of-the 
section has been complied with in its 
entirety. If this appeal were heard and 
the conviction were confirmed, one would 
have an uneasy feeling that Mya Sein 
was convicted at a trial not entirely 
satisfactory. On the other hand if he 
were acquitted, one would feel that the 
culprit whois responsible for this murder 
has been before the Court and has 
got away. unpunished owing to the defec- 
tive nature of the trial that has been 
held, is a3 much a failure of justice as 
anything else. 

For these reasons we set aside the con- 
viction and sentence and direct that Mya 
Sein be re-tried. The trial should be taken 
by the Sessions Judge himself and not 
by the Judge who tried the case and we 
think it would be better if the case for 
the Crown were conducted by the Public 
Prosecutor at Myaungmya in order that 
the case may be handled properly from 
the beginning. 

D. Re-trial ordered. 
(2) 41 O W N 65; 164 Ind. Cas, 545; A I R1936 PG 


289; 1936 Or. Oas. 900; 37 Or. LJ 963;9R P C 83; 44 
LW 661; (1536) M W N 1340; 39 Bom. L R 1(P Q). 
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CALCUTTA HIGH COURT 
Criminal Revision Petition No. 536 of 

1937 

July 22, 1937 

BISWAS, Ja 
RAM CHARITA RAM BHAKAT~—Accuszp 

PETITIONER 

versus 


CHATRMAN or DISTRICT BOARD, 
RAJSHAHI— ComersrnantT—Oppositp 


PARTY 

Bengal Food Adulteration Act (VI of 1919), s. 6, 
sub-s. (4)—Offences under Act—S, 511, Penal Code 
(Act XLV of 1860), if applicable—Interpretation 
of s. 6, sub-s. (4)— “ Possession “, in sub-s. (4) of s. 6 
means actual and not constructive possession—Ghee 
in transit—Whether militate against presumption of 
storing for sale—Presumption under s. 6 (4), against 
whom can be drawn. 

Section 511, Penal Code, can have no application 
to an attempt to commit an offence under the Ben- 
gal Food Adulteration Act. 

Sub-section (4), of s. 6, Bengal Food Adulteration 
Act, reverses the ordinary rule of evidence which 
rests the onas of proof ina criminal trial on the 
prosecution : if will, therefore, have tu be strictly 
construed 

“Possession” in sub-s. (4) of s. 6, Bengal Food 
Adulteration Act, must mean actual physical posses- 
sion. Mere possession of any of tha articles referred to 
therein is not an offence under the Act, but from the 
fact of possession a presumption is to be drawn 
which will establish an offence, That being so, the 
word “ possession ° must be given a strict inter- 
pretation, and cannot be extended to include “ con- 
structive possession.” Webb v. Baker (1), relied on. 

The fact that the ghee was in a eart for the pur- 
pose of being carried and was not deposited in any 
place for the purpose of sale, in other words, that 
it was in transit, need not militate against tne pre- 
sumption of storing for sale. Daly v. Webb (2) and 
Williams v. Allen (3), referred to. 

The person against whom the presumption under 
s. 6 (4) isito be drawn must be shown to be a 
person who is in the habit of storing ghee for 
sale. 

Messrs. S. C. Talukdar and J yotirindra 
Nath Das, for the Petitioner. ; 

Messrs. Sudhanshu Sekhar Mukherjee 


and Amaresh Chandra Roy, for the Opposite 
party. 


Order.—The petitioner is said to be 
a dealer in ghee at Nitpore in the District 
of Dinajpur. On October 25, 1935,a con- 
signment of 25 tins of buffalo ghee ad- 
mittedly meant for him was landed at 
Godagari Steamer Ghat and put into two 
carts for being conveyed to the Gcdagari 
Railway Station from where it was to be 
booked to Rohonpur Station where the 
petitioner was to take delivery. Gedagari 
is within the District of Rajshahi and 
Rokonpur in Dinajpur. On the way the 
carts were stopped by the Sanitary Ins- 
pector of the Rajshahi District Board on 
suspicion, and gsome samples ofthe ghee 
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taken by him from one of the tins which 


were all sealed up.. The samples were sent. 


to the publicanalyst for examination, and 
upon his report that ghee was ‘‘highly 
adulterated”, the present prosecution was 
started before a 
Class at Rajshahi. The complaint was 
filed by the Sanitary Inspector, and stated 
that the petitioner had on October 25, 
1935, infringed s. 6, Bengal Food Adulte- 
ration Act, 1919 ‘Bengal Act VI of 1919) 
by “exposing for sale or selling” adultered 
buffalo ghee. 
guilty and sentenced by the Magistrate to 
a fine of Rs. 100, and cn appealto the Ses- 
sions Judge, the sentence was maintained 
but the conviction was altered to one 


under the said section read with s. 511, 
Ee Penal Code. Hence the present 
ue. 


There is one preliminary remark J feel 
bound tomakein this case, and that is 
with reference to the delay in starting the 
prosecution. As stated sbove,the offence 
was alleged to have been committed on 
October 25,1935, and yet the complaint 
was not filed before July 8, 1936. It 
appears that the samples were submitted 
to the public analyst on October 30, 1935, 
but his report was not received until 
May 11,1936, and it was not till about 
two months after that the case was com- 
menced. There is no explanation what- 
ever, on the record for this inordinate delay. 
It seems to me to be amazing that it took 
over six months for the analyst to maks 
his report, and then about two months 
for the District Board to make up its mind 
if it can be- said to have had any mind 
at all. Whether it was gross -negligence 
or hopeless inefficience, I will not pause 
to inquire, but l am not at all surprised 
-that the petitioner should have madeit a 
grievance that the analyst’s report which 


Magistrate of the First, 


The petitioner was found. 


see that the suspected ghee might not be | 
used. It would be hard to beat the’ 
naivete of the Sanitary Inspector, who: 
said this : : 
-"J suspected that the fins might contain adulte- 
rated food. I did nottake any action that the ghee. 
might not be used, I didnot think it necessary to 
seize all the ghee ” 

The svoner public health authorities. 
shed such conceptions of their duty, the’ 
better. There is yet another comment, 
bearing on the Rule, which the case invites’ 
and it is asto the lack ofcare in framing 
the complaint. As already pointed out,’ 
the complaint was that the petitioner had. 
infringed s. 6 “by exposing for sale or 
selling’ adulterated ghee. And yet itis 
clear on the prosecution case itself that 
there was no question of selling or of 
exposing for sale any ghee. The ghee 
was seized in transit, and it is not said 
that any ofthe tins of ghee which were 
on the carts atthe time was sold or ex- 
posed forsale. The learned Advocate for 
the District Board was unable to deny 
this: so he was obliged to fall back 
upon a plea that whatever, the complaint, 
the Court could convict for any other 
offence that the petitioner may be shown 
to have committed. The other offence 
which, from the facts proved, the petitioner 
is said tohave committed is also under 
s. 6, not by selling or exposing for sale 
as alleged in the complaint, but by 
“storing for sale.” Section 6, it will be 
seen, prohibits not merely selling or expos- 
ing for sale, but also manufacture or store 
for sale. This being a summons Case, 
it is true that s. 246, Criminal Procedure 
Code, would not limit the finding or coné 
Viction tothe offence statedin the com> 
plaint, but I have. no sympathy with “a 
public body which, knowing the facts it 
relies on and can prove, still omits or 
neglects to shape the complaint in terms 
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was the basis of the prosecution had 
<been delayed so long. The learned 
- Sessions Judge says that “there is no rea- 
“son tothink that the adulteration took 
- place in transit or in process of time” 
but in the absence of any evidence from 
the analyst or from some other person 
. competent to speak on the subject, it seems 
to me to be impossible to tell how far ihe . 
_ report might or might not have been affec- | 
` ted by the delay. The least the prosecu- 
tion coulddoin the case was to have 
examined some one to speak to the effect 
ofthis . long lapse of time. One other 
i matter I cannot help referring to, and it 
<. jg that the District Board took no action to 


which will accord with the facts. There 
was absolutely no justification here for not 
specifying the particular form of breach 
ofs. 6 which the petitioner was supposed 
to be guilty of. Such laxity the law may 
condone, but certainly merits no approval» 
or encouragement. i 


The question next arises whether there 
was “storing for salé° in breach cis. 6 
The learned Advocate for the District Boare” 
relies strongly on sub-s. (4) of this section 
This sub-section provides that in an? 
prosecution under this section, the Cour 
shall unless and until the contrary i 
proved, presume that any of the article 
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‘Mentioned therein found in possession of a 
person whois in habit of manufacturing 
or storing such articles for sale, has been 
manufactured orstored forsale by such 
Person. It will be seen that the trying 
Magistrate relied on this sub-sestion and 
holding that at the time the ghee was 
seized, the petitioner was in constructive 
Possession through his servant Nur Mubam- 
mad, and thatthe petitioner was a person 
in the habit of storing ghee for sale, drew 
the presumption under this sub-section 
and found that the ghee was stored forsale 
by the petitioner. The learned Sessions 
Judge, however, was of opinion that sub-s, 
(4) refers to actual, and not constructive 
possession, and in that view, altered the 
conviction toone for an attempt to sel] 
or store forsale adulterated ghee reading 
8.6 with s. 511, Indian Penal Code. 
It may be stated at once that the learned 
Judge was wholly wrong in having 
recourse tos. 5il, as thissection deals only 
with attemptsto commit offences punish- 
able under the Indian Penal Code. It can 
have no application to an attempt to 
commit an offence under the Bengal Food 
Adulteration Act. This was conceded by 
the learned Advocate for the prosecuticn 
and he accordingly renewed the argument 
which had found favoar with the trying 
Magistrate. 

Now, as to sab-s. (4), it is clear that 
this reverses the ordinary rule of evidence 
which rests the onus of proof in a crimi- 
‘nal trial on the prosecution: it will, there- 
fore, have to be strictly construed. Admit- 
tedly, in this case there is no positive 
evidence of storing ghee for sale, and that 
is why the presumption is invoked. But 
are the necessary conditions as laid down 
in the sub-section satisfied ? The person 
in whose possession the ghee issaid to 
have been found here is Nur Muhammad 
not the petitioner. The evidence of the 
Steamship Company Sub-Agent (P. W. No. 
4)is that Nur Muhammad took delivery 
of the tins on behalf of the petitioner; the 
question is whether this can make the 
possession of Nur Muhammad the posses- 
sion ofthe petitioner for the purpose of 
sub-s, (4). The Magistrate seems to think 
that because s. 6(1) says that “no person 
shall, directly or indirectly, himself or by 
any other person on his behalf,” do the 
offending act, the possession in sub's. (4) 
may be equally the possession of the per- 
son accused and of any other person on 
his behalf. Ido not think I can accept 
his argument, This will be reading into 
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the sub-section words which are not there: 
if that wasthe intention, the Legislature 
might easily have added after the words 
“a person who isin the habit of manufac- 
turing or storing like articles for sale”, 
some such words as ‘‘or of any other per- 
son on his behalf,” like we find in sub- 
s. (1). Possession in sub-s. (4) must mean 
actual physical possession. It isto be 
observed that mere possession of any of 
the articles referred to therein is not an 
offence under the Act, but from the fact of 
possession a presumption isto be drawn 
which will establish an offence. That 
being so,the word “possession” must be 
given a strict interpretation, snd cannot 
be extended to include “constructive pos- 
session”. Compare the decisionin Webb 
y. Baker (1). The fact that the ghee was in 
acart for the purpcse of being carried 
and was not deposited in any place for the 
purpose of sale, in other words, that it was 
in transit, need not militate against the 
presumption of storing for sale: see Daly 
v. Webb (2) and Williams v. Allen (3). 
But, as T have said, itis only the person 
whois found in possession of the offend- 
ing article against whom the pre- 
sumption may be drawn. I agree tbere- 
fore with the Sessions Judge that on the 
facts found it cannot be said that the 
petitioner stored ghee for sale. And asi 
have held thats. 511, Indian Penal Coda 
cannot apply, it follows the prosecution 
must fail. 

The second condition required by sub- 
8. (4) is also not satisfied in this case. The 
condition is that the person against whom 
the presumption is tobe drawn must be 
shown to be a person whois in the habit 
of storing ghee for sale. The only evi- 
dence on the point is this. Prosecution Wit- 
ness No. 5 says that the petitioner has a 
shop at Nitpore: “It is very big shop. It 
deals in ghee, sugar, cloth, ete. Prosecution 
Witness No. 4, the Steamship Company 
Sub-Ageut, says that the petitioner on an 
average takes delivery of about 25 tins 
of ghee per month, and P. W. 
No. 6, the Station Master at Godagari 
deposes that cn two subsequent dates to 
the date of the alleged offence, he siw 
two consignments of ghee arriving for the 
petitioner. Thereis not a word in the 
evidence what the consignments were 


(1) (1916) 2K B 753, 86 L J K B 36; 115 L T 630; 
803 P 449;14 LGR 1158; 25 Cox O 0 547;61S J 


72. 
(2) (1869) Ir. R4CL 309; 18 W R 631. 
(3) (1916) 1K B 425: 85 L J K B822; 114 L T 1205; 
80d P 55;14 L G R366; 25 Cox OO 425. 
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intended for, nor as to what used to be 
done at the petitioner’s shop at Nitpore 
and yet it should not have been difficult 
for the prosecution to give evidence on 
these points. Iam wholly unable to agree 
with the trying Magistrate that the only 
inference that can be drawn from tke 
evidence is that the accused is in the habit 
of storing ghee for sale. 

The result is tlLat in spite of the fact 
that here wasu man who was ‘indenling 
“highly adulterated” ghee, heis able suc- 
cessfully the dcdge the law, not through 
any particular astuteness on his part, but 
solely and simply through the inaptitude 
of the prosecuting authorities. The con- 
viction and sentence passed on the peti- 
tioner are, therefore, set aside, and the fine, 
if paid, must be refunded. A copy of this 
judgment may betransmitted to the Dis- 
trict Board of Rajshahi. 

D. Conviction set aside. 


O. A. ODAYAPA OHETTYAR V. K. R, O. 





RANGOON HIGH COURT 
Criminal Revision Application No. 222- B 
of 1937 
May 28, 1937 
Mackney, J. 
0. A. ODAYAPA CHETTYAR—Apptican? 


VETSUS 
K. R. O. ODAYAPA CHETTYAR — 
RESPONDENT . 
`” Penal Code (Act XLV of 1860), s. 409—Mere 
refusal of agent to render accounts and allow 
partner to have access to account-books—Whether 
criminal offence—Proper remedy, 

Intention to defraud cannot be presumed from the 
mere fact of refusal on the part of an agent of a 
firm to render accounts and to allow one of the 
partners to have access to the account-books, with- 
out further facts being proved. The agent cannot 
be prosecuted in a Criminal Oourt. The refusal 
may be a good ground for a civil action, but does not 
amount in any case to a criminal offence much less 
to an offence under s. 409, Penal Code. 

Or. R. App. from an order of the Fourth 
Additional Magistrate (1), Thaton, in Cr. 
Regular Trial No. 61 of 1937. 

Mr. Hay, for the Applicant. 

Mr. Campagnac, for the Respondent. 

Order.—The respondent, K. R. O. Oda- 
yapa Chettyar, claims to be a partner 
with O. A. Odayapa Chettyar in a firm 
which has its place of business at Thein- 
zeik in Thaton District. The agent of the 
firm who is carrying on the business of 
the firm is the son of O. A. Odayapa 
Chettyar; he is the applicant in the pre- 
sent case. K. R. Odayapa Chettyar has 
filed a complaint against the applicant 
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under s. 409, Indian Penal Code, which is 
now before the Fourth Additional Magis- 
trate of Thaton. The complaint sets out 
that the complainant and Odayapa Chettyar 
are partners that the accused applicant is 
the agent of the firm, that up tothe end 
of 1935 he had submitted proper accounis to 
the complainant, that thereafter with dis- 
honest intention of causing wrongful loss 
to the complainant he failed to render any 
accounts, that on March 20, 1937, the 
complainant went to the firm's premises 
and asked the accused to produce the ac- 
counts, and that the accused with dis- 
honest intention failed to render any ac- 
counts and failed to produce the account 
books when required. The complainant 
further stated that the accused had locked 
up the premises and hidden the accounts. 
He was examined on oath, but stated no- 
thing further than what he had set out 
in his complaint. 


On this complaint, without ordering any 
preliminary inquiry, the Magistrate at once 
issued a warrant of arrest. I cannot 
imagine what influenced the Magistrate 
in thinking that he had before him the 
complaint of a criminal offence. The 
learned Advocate who has appeared for 
the 1espondent-complainant admits that 
the facts set out would not, even if proved, 
constitute an offence under s. 409, Indian 
Penal Code, but he says they would con- 
stitute an offence punishable under s. 424, 
Indian Penal Code. Secticn 424, Indian Penal 
Jode, reads: 

“Whoever dishonestly or fraudulently conceals 
or removes any property of himself or any other 


person ..... shall be punished with imprisonment, 
etc.” 


Apparently, the property which it is 
alleged that the applicant has removed 
are the account books; but from the pro- 
ceedings it is clear that the account books 
have not been removed, nor have they 
been concealed; they are still on the 
firm’s premises, and the applicant has 
produced them when required before thé 
Court. It is not correct to callthe appli- 
cant's action a “concealment”; what he 
has done is to refuse to allow the com- 
plainanant to look at the books; he has 
neither concealed them, nor removed them. 
Furthermore, the complaint does not show 
in what way wrongful loss to the com: 
plainant or wrongful gain to the applicant 
has been caused by the applicant’s con- 
duct. It is suggested that only after the 
account books have been examined, will 
the complainant be in a position to say 
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this. This may be so, but this statement 
is a clear admission that at present the 
complainant does not know whether there 
has been any dishonesty or not. Again it 
is argued that the intention of the appli- 
cant must bea fraudulent one because no 
agent of a firm would refuse to allow one 
of the partners access to the lirm'’s pre- 
mises and to the account books unless he 
had an intention to defraud. It seems to 
me that this isa quite impossible conten- 
tion. There are many reasons which an 
agent might have for refusing to allow a 
pariner access to the account books, and 
it cannot be presumed without further 
facts being placed before the Court that 
the intention was a fraudulent one. No 
facts are set out in the complaint which 
would show that the intention was a frau- 
dulent one. The complaint amounts to 
nothing more tkan this: that the appli- 
cant has refused to recognize the com- 
‘plainant as a partner of the firm, and has 
refused to allow him to have anything to 
do with the firm in any way whatscever. 
This is not a criminal offence. It may be 
that the ‘complainant has grounds for a 
civil action, and it looks asif he will have 
to have recourse to the Civil Courts if he 
wishes to see the account books, but he 
cannot proceed by way of the Criminal 
Courts onthe facts which he has alleged. 

This application 1s, therefore, allowed. I 
quash the prcceedings in Criminal Regular 
Trial No. 61 of 1937 of the Fourth Addi- 
tional Magistrate, Thaton, in which 
K. R. O. Odayapa Chettyar filed a complaint 
against Odayapa Chettyar under s. 409, 
Indian Penal Code, and I direct that the ap- 
plicant, who has appeared before the Court, 
be discharged. 

D. Application allowed. 





BOMBAY HIGH COURT 
Criminal Appeal No. 84 of 1937 
April 7, 1937 
BROOMFIELD AND N. J. W ADIA, JJ. 
DESAIBHAI KHUSHALBHAI PATEL 
—Acousgep No. 1—APPELLANT 
VETSUS 
EMPEROR—Opposits Party 
Criminal Procedure Code (Act V of 1898), s. 197— 
Sanction, if should be addressedto any particular 
Court or oficer— Sanction giving facts and prosecution 
under any section disclosed thereby permitted—One 
section specifically mentioned— Prosecution under 
that section — Sanction, held valid — Complainant 
examined—Sanction obtained later on- Case trans- 
ferred to another Magistrate — Such Magistrate 
should re-examine complainant — Failure, however, 
held did not vitiate proceedings. 
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There is nothing in s,197, Criminal Procedure 
Code, which requires that the sanction should be 
addressed to any particular Court or off ‘er or that 
orders under the second part of the section should 
necessarily be passed in everycase Where the 
preamble to the Government resolution in which 
the sanction for prosecution under s. 197 is given, sets 
out the whole of the facts, the sanction being given for 
a prosecution for any offence which those facts might 
be held to disclose, s 477, Penal Code, being speci- 
fically mentioned and the accused are prosecuted 
under that and no other section, the sanction is valid. 
Queen-Empress v. Samavier (1), distinguished. 
Emperor v. Madhav Laxman 2) and Imperatriz v, 
Lakshman Sakharam (3), relied on. 

Where a Magistrate in a prosecution of a public 
servant under s, 477, Penal Code, takes the statement 
of the complainant and later on applies for the neceg- 
sary sanction of the Local Government and after the 
getting of the sanctionthe case is transferred to an- 
other Magistrate, the latter Magistrate should re- 
examine the complainant. 

(Held, however, that his failure to do so, was merely 
a technical irregularity and did not vitiate the pro- 
ceedings.) Bhatrab Chandra v. Emperor (4), Emperor 
v. Bateshar (5) and Chiragh Din v. Emperor (6), 
relied on. Emperor v. Bhimaji Venkaji (7) and 
Emperor v. Kalu Mahadu (8), distinguished. 


Or. A. against an order of the Addi- 
tional Sessions Judge, Kaira at Nadiad. 

Facts.—The appellant Desaibhai, who 
was a matadar patel of the village of 
Sinjivada, was prosecuted along with one 
Becharbhal, acting talatz of the same vil- 
lage, for dishonestly secreting or destroy- 
ing a registered mortgage deed alleged to 
have been handed over to them by the 
complainant Vithalbhai, an offence under 
s. 477, Penal Code. The appellant was 
convicted and sentenced to two vears’ 
rigorous imprisonment and a fine of Rs, 300, 
Accused No, 2, the talati, was acquitted. 
The prosecution case was as follows: 
Vithalbhai owned a field in the village of 
Sinjivada which he had mortgaged for 
Rs, 600 toone Bai Lakhi. In October 1933 
he paid Bai Lakhi Rs. 600 in full satis- 
faction and got back the mortgage deed 
with an endorsement of satisfaction 
written on it. Soon after that Bai Lakhi 
died. After some months, on June 7, 1934 
Vithalbhai with the witness Jivabhai went 
to the house of accused No. 1 and asked 
him to get an entry made about the gatig- 
faction of the mortgage deed in the Record 
of Rights. On being told that Bai Lakhi 
was dead, the patel said that the record could 
not be changed unless he were paid Rs, 200 
or Rs. 250. Vithalbhai declined to pay any 
money and he went and consulted one Mah- 
medbhai, who was talati of a village in the 
Cambay State. He showed the document to 
him and asked him if there was any reason 
why the mutation should not be made in 
the Kecord of Rights, and he said no. The 
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next day, 4. e, June 8, 1934, Vithalbhai took 
Mahmedbhai with him to the village Chora 
of Sinjivada. On that occasion both the 
accused were present. The murigage deed 
was again produced but not at once hand- 
ed over. The accused said that as Bai 
‘Lakhi was dead, further evidence was 
necessary and Vithalbhai was asked to 
‘obtain witnesses. Accordingly he went away 
‘and came back the same day with Jivabhai 
and Rambhai who had written the endorse- 
‘ment on the mortgage deed. On this’ oc- 
casion, the document was given to the 
‘patel who handed it to the talati in order 
that the statements of witnesses should be 
recorded. Statements of Vithalbhai, Jiva- 
bhai and Rambhai were then taken down 
by the talati and signed by him and by the 
patel. The talati then asked Vithalbhai to 
-produce an extract from the death register 
‘proving the death of Bai Lakhi, and tke 
mortgage deed was taken charge of 
by the patel who took it from the talati 
telling the latter that when the extract 
from the death register was produced he 
should ask him forthe document. It thus 
Temained with the patel, accused No. 1. 
On June 10, 1934, the complainant pro- 
duced an extract from the death register 
and he was then told by both the accusedthat 
- the mortgage deed andthe statements and 
the extract from the death register would be 
forwarded to the Mamlatdar for his orders. A 
month later Vithalbhai went tothe Chora 
and asked accused No. 1 for the document 
and was told that it had not been received 
from the [Mamlatdar. Two months later, 
he went again, made the same request 
and received the same answer. He went 
again two months later with the same re- 
sult. .On all these occasions the talati was 
no’ present. 

: Some time about the beginning of Feb- 
ruary 1935, Vithalbhai went to the Chora 
to pay assessment forthe lund as usual. 
But the patel refused to accept the assess- 
ment for that year because he said the 
amount paid for the previous year still 
remained to Vithalbhai’s credit in his 
account. As the assessmént had always 
been accepted before, the patel's refusal to 
accept it roused Vithalbhai’s suspicions: 
He suspected that the patel was colluding 
with the relations of Bai Lakhi who had 
been making an attempt to get possession 
of the land. After two or three days, 
Vithalbhai went back to the patel and 
asked for the mortgage deed. For the 
first time the patel said that he had not 
got the document but ıt was with the 
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talati, Vithalbhai went and asked the talah 
who had by that time been transferred to 
another village. The talati said that the. 
document was with the patel. Ona sub- 
sequent occasion the same thing happened. 
Vithalbhai went and asked forthe docu-. 
ment. The patel said that the talat: had 
it. Vithalbhai went and asked the talati, 
who by then had been transferred again, 
and he got the same reply that the docu- 
Ment was with accused No. 1. On that 
occasion the talati gave the complainant 
a letter addressed to the patel, dated Feb- 
ruary 3, 1935, in which the talati said that 
it was absolutely false that the mortgage 
deed was with him and asked the patel- 
to hand it over to the complainant. As 
he was unable to get his deed back either 
from the patel or the talati, Vithalbhai 
went to the mamlatdar on February 5, 
1935, and asked for an inquiry into the 
conduct of the two accused and for the. 
return of his document. The mamlatdar 
held an inquiry, but the mortgage deed 
was not recovered. On June 25, 1935, 
Vithalbhai lodged a criminal complaint of 
an offence under s. 477, Indian Penal Code, 
against the patel and the talati before 
the First Class Magistrate, Matar who 
examined the complainant in verif- 
cation of tbe complaint and issued 
warrants against the two accused. They. 
appeared before him before the warrants 
were served. On behalf of the accused 
No. 1 an objection was taken that the 
proceedings were illegal for want of 
proper sanction. Accused No. 1, was a 
public servant not removable from his 
office except with the sanction of the Local 
Government. The Magistrate then pro- 
ceeded to- get the necessary sanction 
from the Local Government, and in due 
course, 2 Government resolution was passed 
in January 1936, in the following terms: 

“Sanction is accorded under s. 197, Criminal Pro- 
cedure Code, 1898, to the prosecution of Desaibbai 
Khushalbhai, Revenue and Police Patel of Sinjivada, 
Taluka Matar, District Kaira, for an offence puni- 
shable under s. 477, Indian Penal Code, or such 
other section or sections of thelatter Code as may 
be applicable to the facts of the case.” 


Then the papers of the case were for- 
warded to the First Class Magistrate of 
Kaira. He asked for formal orders of trans- 
fer of the case to him and it was duly trans- 
ferred to him for trial on February 11, 
1936. Fresh warrants were issued and the. 
learned Magistrate proceeded to inquire into 
the case, recorded evidence and committed 
it to the Sessions Court, where it was 


: close. 
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tried by the Additional Sessions, Judge. 
The trial in the Court of Session resulted 
in the conviction of accused No.1 and ae- 
quittal of accused No. 2. Accused No. 1 was 
sentenced as stated above, Accused No. b 
appealed to the High Court. 
-~ Messrs. G. C. ° Gorman and U. L. Shah, 
for the Accused. 

Mr. P. B. Shingne, Government Pleader, 
Tor the Crown. 
Broomfield, J.— His Lordship, after 
setting out the facts, as above continued). 
The first point taken in the appeal is that 
the provisions of s. 197, Criminal Procedure 
Code, have not been complied with. It is 
contended that the sanction is not in the 
proper form and does not specify with 
sufficient clearness the offences for which 
prosecution of the appellant was permitted. 
The learned Counsel for the appellant has 
relied on Queen-Empress v. Samavier (1). 
It was held in that case that an order by the 
Board of Revenue, Madras, sanctioning the 
prosecution ofa Deputy Tahsildar by the 
-Collector of the District for “bribery or 
such of the charges set forth in the Deputy 
Co!lector’s report as he thinks likely to stand 
investigation by a Criminal Court” is not 
a legal sanction within the meaning of the 
Criminal Procedure Code. But, as has 
been pointed out in Emperor v. Madhav 
Laxman (2), what happened in the Madras 
-case was that Government had delegated 
‘the power of selecting charges without 
satisfying’ itself that the facts justified 


„a Prosecution, The position is quite 
‘different in this case. The preamble 
-to the Government resolution in 


“which the sanction is given seis out the 
“whole of the facts. 


The sanction was 
‘given for a prosecution for the offence 
‘which those facts might be held to dis- 
Section 477 was specifically men- 
tioned, and it was under that section and 
no other section that the accused were 
prosecuted. In Emperor v. Madhav Laxman 


. (2) sanction had been given to prosecute. 


“for cheatiag or for such other offence for which ib 


“may be necessary to prosecute in connection with 
` obtaining money from ryots.” 


It was held that the sanction was not 


-invalid and that it sufficiently designated 
=the offence or offences which might be 
:: established in connection with obtaining 


“money from ryots. 


. 
- 


~ 


< 


(1) 16 M 468; 3M L J 227; 2 Weir 220. l 
(2) 43 B 147; 48 Ind. Cas. 871; A I R 1918 Bom. 117; 


20Cr. L J71; 20 Bom L R 607. 


(3) 2 B481. 
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` plaint which, 


In Imperatriz v. Laksh- ‘would have been a mere formality. The 


man Sakharam (3) the sanction directed 
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s. 466 or. any other section which may seem 
applicable after further investigation’. It 
was held that a sanction in that form was 
perfectly legal. I think, therefore, that 
there is no substance in this argument. 
It is next contended that s. 197 requires 
previous sanction, 2 €, sanction before 
eognizance is taken by the Magistrate, 
Under s. 200 of the Code, a Magistrate who 
takes cognizance on complaint, is required 
to examine the complainant on oath before 
taking further proceedings. The First 
Class Magistrate, Matar, duly verified the 
ecmplaint but that was before sanction had 
been obtained. The First Class Magistrate, 
Kaira, merely filed the complaint and did 
not obtain a fresh complaint or get it veri- 
fied again. According to Mr. O’Gorman’s 
argument, the proceeding which began 
with the verification by the First Olas 
Magistrate, Matar, must be treated as one 
ecntinuous proceeding, the whole of which 
is vitiated by the omission to obtain pre- 
vious sanction. The learned Additional] 
Sessions Judge in his order dealing with 
this point has expressed the opinion that 
cognizance is not taken within the meaning 
of s. 197 until the Magistrate commenceg 
to take evidence and also that in the case 
of offences triable exclusively by the Court 
of Session it is sufficient if sanction ig 
obtained before the Sessions trial begins. 
The learned Government. Pleader has not 
argued in support of this view and I am 
unable to accept it. To satisfy the formal 
requirements of the law, the First Olass 
Magistrate, Kaira, before recommencing 
the proceedings should have again examined 
the complainant and verified his complaint 
‘instead of merely taking on record the com- 
plaint verified by his predecessor. On the 
-other hand I cannot regard this as anything 


-buta purely technical irregularity which 


does not Vitiate the proceeding. For al] 


-practical purposes, the proceedings com- 


menced afresh after the transfer of the case 
tothe First Class Magistrate, Kaira, and 


‘the issue of fresh warrants by him. In 
“spirit and in substance s. 197 was complied 


with. Nothing was omitted except the 
repetition of the verification of the com- 
under the circumstances, 


complainant was, of course, examined aga 


‘witness in the enquiry before the Magis- 
“trate and at the trial. The omission to 


examine the complainant under s. 200 of. 
the Code, it has been held, is an irregularity 
which does not vitiate the proceedings: 


. s 
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Bhairab Chandra v. Emperor (4) Emperor 
eae (5) and Chiragh Din v. Emperor 
>). 


Mr. O'Gorman has drawn our attention 
to Emperor v. Bhimaji Venkaji (7) and 
Kalu Mahadu v. Emperor (8). In the first 
of these cases the whole of the evidence 
had been taken before the order of sanc- 
tion was placed on record. In the second 
case no sanction of the Local Government 
was ever obtained at all. These cases, 
therefore, obviously stand on a different 
footing. Then there is also s. 532 of the 
Code which empowers a Court of Session 
to accept an irregular commitment if it 
considers that the accused has not been 
injured thereby, unless during the inquiry 
and before the order of commitment, ob- 
jection was made on behalf either of 
the accused or of the prosecution to the 
jurisdiction of the Magistrate. The Addi- 
tional Sessions Judge applied this section 
and accepted the commitment, and in my 
opinion, he was justified in doing so. It 
cannot be sugge*ted that the accused had 
been prejudiced in any way by the omis- 
sion to verify tke complaint afresh, and no 
objection was taken to the jurisdiction of 
the Magistrate after the sanction of Gov- 
ernment had been obtained and the come 
mittal inquiry really commenced. The 
‘objection taken at the time of the bail 
application was to the prcsecutinn going 
On without the sanction of Government. 
It was never suggested that it could not 
go on after that sanction had been obtained 
without a fresh complaint on a fresh veri- 
fication. If the point had been taken, the 
technical Gmission could have been reme- 
died at once. If any authority is needed 
as to the application of s. 532 in a case of 
this kind, it may be found in Queen-Em- 
press v. Morton (9) and Queen-Himpress v. Bal 
Gangadhar Tilak (10). 

Lastly, Mr. O'Gorman suggested that 
the sanction was bad because it was not 
addressed to any particular Court or officer, 
This argument is based upon cl. (2) of 
s 197 which says that Government may 
determine the person by whom, the manner 

(4) 48 O 807; 53 Ind. Cas. 698; A IR 1919 Cal. 433; 
20 Cr. L J 794; 29 C L J 318; 23 O W N 584. 

W (5) 37 A 628; 30 Ind. Cas. 653; AIR 1915 All 417; 
16 Cr. L J 669:13 A L J 840. 

(6) 4 Lah. 359; 76 Ind. Oas. 189; A I .R 1924 Lah. 
258; 25 Cr. L J 125. 

(T) 42 B 172; 44 Ind. Cas. 454; A I R 1917 Bom. 33; 
19 Or. LJ 3412: 20 Bom. L R 89, 

(8) 29 Bom. L R 707; 102 Ind. Cas. 342; A I R 1927 
Bom, 132; 28 Cr. L J 534; 8A F Or. R 161, 

(9) 9 B 288 (F B.) 

(10) 22 B 112, 
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in which the offence cr offences for which 
the prosecution is to be conducted, and may 
specify the Court before which the trial 
is to be held. There is nothing in the 
section whicb, in my opinion, requires that 
the sanction should be addressed to any 
particular Court or officer or that orders 
under the second part of the section should 
necessarily be passed in every case. It is 
conceded that in this respect the sanction 
issued by Government follows the ordinary 
form and no authority bas been cited for 
the view that anything more is required 
by tte law. I hold, therefore, that the 
preliminary legal objections are not sus- 
tainable. (The judgment then dealt with 
the merits of the case, and confirmed the 
conviction and sentence passed on accused 


No. 1). 
N. J. Wadia, J.—I agree. 
D. Appeal dismissed. 





RANGOON HIGH COURT 
Criminal Revision Application No. 200-B of 


June 1, 1937 
Maoknry, J. 
U KUN ZAW— APPLICANT 
TETSUS 
MA AYE KHIN— RESPONDENT. 
Criminal Procedure Code (Act V of 18998), s. 350 
(D), Proviso, Chap. XXXV I— Proceedings against 
person under Chap, XXXVI—Whether can claim 
fresh enquiry under 3. 890—Proviso to s. 350 (D), 
applic ability. | 
A person against whom proceeding under 
Chap. XXXVI, Criminal Procedure Code, are taken, 
cannot claim under s. 350, of the Code that the en- 
quiry should be commenced afresh as he is not an 
accused person. The proviso tos. 350 (1), fapplies 
only inthe case of trials of persons- accused of 
offences alleged to have been committed by [them. 
Cr. R. App. against ap order of the First 
Additional Magistrate (1) Rangoon, dated 


March 17, 1937. 


Mr. Khin Maung Gyi, for the Applicant. 

Mr. Hunoose, for the Respondent. 

Order—On this application coming 
before the Court for hearing, the learned 
Qounsel who appeared on behalf of the 
applicant rested his case entirely on the 
ground set forthin para. l of the applica- 
tion. It appears that after one Magistrate 
had recorded a considerable portion of the 
evidence in the case, he was succeeded by 
another Mdgistrate. It is said that a claim 
was made under s. 350, Criminal Proce- 
dure Code, on behalf of the applicant, that 
the enquiry should be commenced afresh. 
Now, the proceedings in question are pro- 
ceedings under s. 1488, Criminal Procédure 


1037 
Code, that is tosay Chap. XXXVI. Sec- 
tion’ 350, Criminal Procedure Oode, 
cl. (2), gives the Magistrate who has 
succeeded to another Magistrate after the 
latter has recorded evidence in an enquiry 
or trial, the discretion to act on the evi- 
dence so recorded by his predecessor, or to 
re-summon the witnesses and re-commence 
the enquiry. The Proviso goes on to say: 

“In any trial the accused may, when the second 
Magistrate commences his proceedings, demand that 


the witnesses or any of them be re-summoned and 
re-heard.” 


A further proviso allows of the High 
Court or the District Magistrate setting 
aside a conviction passed on evidence not 
wholly recorded by the Magistrate before 
whom the conviction was held, if the High 
Court or the District Magistrate is of opi- 
nion that the accused has been materially 
prejudiced thereby, and provides for the 
ordering of a new enquiry or trial. Now, 
it is clearto me that this proviso could 
only apply in the case of trials of persons 
accused of offences alleged to have been 
committed by them. The fact that in the 
second part of the proviso the word ‘con- 
Viction’ is used makes this doubly clear. 
A person against whcm proceedings are 
taken under Chap. XXXVI, Criminal Pro- 
cedure Code, is not an accused person. 
Learned Counsel for the appellant referred 
to s. 340, Criminal Procedure Code, and 
endeavoured to draw a distinction between 
a person accused of an offence and a 
person accused. I am unable to see any 
distinction; and even in s. 340, the differ- 
ence of wording, 1. e. in Part 1 we have 
“Any person accused of an offence.....or 
against whem proceedings are instituted,” 
shows that a person against whom pro- 
ceedings are instituted under Chap. XXXVI, 
Criminal Procedure Oode, is not a person 
accused of an offence. In a trial the per- 
son accused is accused of an offence. See 
also s. 342, cl. (4): “No oath shall be 
administered to the accused;” whereas 


unders. 340,cl. (2) 
“any person against whom proceedings are insti- 
tuted ..... under Chap. XXXVI..... may cifer 


himself as a witness in such proceedings,” 

It is clear tuen that such a person is not 
an accused person. The case in Anu 
Sheikh v. Emperor (1) does not help the 
applicant. his case merely points out 
that s. 350, Criminal Procedure Code, ap- 
plies to an inquiry under s. 145, Criminal 
Procedure Code. There was no question as 
to whether the proviso tus. 350, Oriminal 
Procedure Code, could be applied to auch 


(1) 37 O 812; 7 Ind, Oas, 54; 11 Or, 1 J 440. 
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an inquiry. The learned Counsel for the 
applicant admits that on that fact of the 
case the order of the Magistrate must be 
held to be correct, and [agree with him. 
It seems that the applicant took advantage 
of the respondent’s helplessnes to take a 
second wife. The respondent was obliged 
to acquiesce in his act, although it is 
clear that she did not consent thereto. 
Thereafter her life was made intolerable by 
the behaviour of the applicant, and she 
then left the house. It cannot be said that 
she is living separately from her husband 
without reasonable cause. This application 
is dismissed. The application for stay of 
proceedings for enforcement of the order is 
also dismissed. 


D. Application dismissed. 


PATNA HIGH COURT. 
Special Bench 
Civil Reference No. 1 of 1937 and Civil 
` Revision No. 284 of 1937 
November 11, 1937 
COURTNEY-TERRELL, O. J., JAMES AND 
Manouak LALL, JJ. 
In the matter of A; 4A MUKHTAR 


Legal practitioner—Professional misconduct—Mis- 
conduct in connection with instructions of client— 
Court before whom such misconduct|takes place, if can 
take action—Trust imposed by illiterate client— 
Breach of —Client deprived of valuable rights—Con- 
duct must be severely dealt with—Legal Practitioners 
Act (XVIII of 1879), ss. 13, 14. 

Ifthe Pleader who practises in a Court commits 
an offence of professional misconduct in connection 
with any instructions which he has received from his 
client generally or in connection with a particular 
case, then it is within the jurisdiction of any Court 
before whom the Pleader is practising, if brought to 
its notice that the Pleader has committed any pro- 
fessional misconduct, to take action against him and 
those proceedings will be entirely with jurisdiction. 
U Thein Nyun v: District Superintendent of Police 
(1), explained. Inre Rabindra Chandra Chatterjee 
(2), approved. 

lt is regrettable that legal practitioneis who are 
entrusted by poor and ordinary litigants in the 
mufassal, do not hesitate on occasions in committing 
serious breaches of trust in utter violation cf the 
confidence imposed by their clients in the hope that 
the usually uliterate clients will find it difticult and 
inexpedient to convince a Oourt of the moral delin- 
quency of the legal practitioner—the result very often 
has been that for failure to carry out the trust, the 
litigant has been deprived of his valuable rights and 
he has no remedy whatsoever except to embark on 
doubtful and expensive litigation with dubious chance 
of success againsta lawyer. It is incumbent on the 
High Court to protect the unfortunate litigants whose 
trusts have been betrayed by practitioners, and if it 
is established thatthe lawyer instead of discharging 
his duties faithfully like persons of trust and honour 
has betrayed that trust, such conduct must ke severely 
dealt with, 
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trate, the proceedings were liable to be, 
quashed. tn the course of his observations:- 
the learned Chief Justice referred to a Cal- 
cutta decision in In re Rabindra Chandra . 
Chatterjee (9), and expressed his view that ; 
the observations of the learned Judges of 

the Calcutta High Court were not in accord- , 
ance with law. In our opinion, it was not. 
at all necessary for the learned Chief Jus- 

tice tohave considered the effect of that 

Calcutta ease and, therefore, his remarks . 
must be treated as obiter. In any case, we 
are of the opinion, that the decision of the ` 
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- ©. Ref. made by the Deputy Commis-, 
sioner, Ranchi, dated March 30, 1937. 

The Advocate-General, for the Crown. 

Mr. R. S. Chatterjee, for the Petitioner. 

Order.—The Deputy Commissioner of 
Ranch, drew up proceedings against the 
petitioner, a mukhtar practising in his Courts. 
under ss. 13 and 14, Legal Practitioners’ Act. 
After notice to the mukhtar and after. 
evidence was recorded, the Deputy Com- 
missioner has made a report recommend-: 
ing that the mukhtar should be debarred-: 
from further practising in the Courts, on. 


the charge that the mukhtar in the month. 
of Magh 1992 was entrusted by his client. 
Laldeo Ohdar with a sum of Rs. 166 for 
deposit in the Court of the Certificate Offi- 
cer, Ranchi, in satisfaction of a Certificate 
Case No. 76 of 1935-36 against the client, 
but he failed to deposit the sum in Court 
asa result of wbich the holding of the 
Ohdar was sold up va May 28, 1936, not- 
withstanding the fact that the amount was 
expressly deposited with the mukhtar earlier 
iujthe same year. 

The learned Advocate for the petitioner 
has argued thatthe proceedings drawn up 
by the Deputy Commissioner were entire- 
ly without jurisdiction, because in his sub- 
mission the offence was committed, if any, 
by the mukhtar before the Certificate OM- 
cer or in the Court of the Certificate Officer: 
and not before the Deputy Commissioner, 
and, therefore, he submits that the Deputy 
Commissioner, ‘not being the presiding 
officer of that Court, had no jurisdiction to 
draw up any proceedings against the mukh- 
tar under s. 14, or s. 13, Legal Practitioners 
Act. He relies upon a decision of thé 
Rangoon High Court in U Thein Nyun v. 
District Superintendent of Police (1). The 
facts of that case, however, were entirely 
different. In that case, in the course of a 
proceeding before a Sessions Judge, the 
petitioner was suspected to be guilty. of 
professional misconduct in attempting by 
means of bribe to induce the witnesses for 
the prosecution to resile from the statements 
that they had made. The District Magis- 
trate, purporting to act under s. 14, Legal 
Practitioners Act, drew up charges of pro- 
fessional misconduct against the Pleader. 
The learned Judges of the Rangoon High 
Court held that as the professional miscon- 
duct alleged took place in the course of 
proceedings pending before the Sessions 
Judge and not before the District Magis- 


d) 13 R 737; 161 Ind. Oas. 958; A IR1936 Rang 
et (1936) Or, Oas, 242; 37 Or, LJ 510; 8 R Rang 
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Oalcutta High Court is perfectly correct and , 
that it is in accord with the plain meaning | 
of ss. 13 and 14, Legal Practitioners Act. If, ° 
as inthe present case, the Pleader who’ 
practises in a Court commits an offence of. 
professional misconductin connection with. 
any instructions which he received from - 
his client generally or in connection. with a: 
particular case then it is within the jurisdic- , 
tion of any Court before whom the Pleader is” 
practising, if brought to its notice that! 
the Pleader has committed any pro’essional” 
misconduct, to take action against him and 
those proceedings will be entirely with: 
jurisdiction. In the present case the pro- 
fessional misconduct charged against the’ 
mukhiar was brought to the notice of the’ 
Deputy Commissioner in whose Court the; 
mukhtar practises and that officer had. 
ample jurisdiction to initiate these pro- 
ceedings. The charge against the mukhtar” | 
is that he was entrusted with money by’ 
his client and which he has misapproprited. ' 
We, therefore, ‘overrule the preliminary’ 
objection and hold that the proceedings. 
before the Deputy Commissioner were mira 
pires and with jurisdiction. X 

It was next argued by the learned 
Advocate for the petitioner that the High’ 
Court should itself now give some notice’ 
to the mukhtar so that he may be able to’ 
offersome further evidence in support of 
his case. If wehad felt that the mukhtar 
was at all hampered in his defence in 
putting forward his case, we would have 
readily given him some further opportunity, 
but a perusal of the proceedings, as they 
went on before the Deputy Commissioner, 
leaves the impression in our minds that 
the mukhtar was anxious to avoid a report 
by the Deputy Commissioner on the chance 
of having a favourable decision from his 
successor. Indeed a Barrister who appear- 
ed for him refused to argue or conduct 
his defence on this charge, but all thelaw- 
' (2) 49 0 850; 867 Ind. Cas, 985; A I R 1922 Oal, 484; 
35.0 D J 520 (8 B). 
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yers including the Barrister confined their 
attention to the second charge for which the 
mukhtar has been acquitted. This course 
was adopted for an obvious reason, because 
the mukhtar had no defence whatsoever 
to this charge. The sum of Rs. 166 was ad- 
mitted by him to have been received and 
in the letier (Ex. 2), which is on the record, 
he says that the money was with him and 
he had spent some part of it. In truth, the 
real matter is that he had misappropriated 
the money and was unable to produce it 
at the proper time in accordance with the 
directions of his client. He endeavoured 
to meet the difficulty by suggesting that the 
deposit ought not to be made because some 
of the judgment debtors were minors. We 
do not see how this fact could be any ex- 
cuse in favour of the mukhtar’s conduct. If 
any further objections were suggested to 
be filed on behalf of the client, these objec- 
tions would only result in enhancing the 
cost of litigation and in increasing the 
decretal amount which would ultimately 
have to be paid to the decree-holder in order 
+o avoid the sale. Itis clear to our minds 
that the mukhtar was in difficulty as he 
had no money in his possession The amount, 
as already indicated, had been misappro- 
priated by him for his own purpcses. 

Itis regrettable that legal practitioners 
of the status of the present petitioner, who 
are entrusted by poor and ordinary liti- 
gants in the mufassal, do not hesitate on 
ocasions in committing serious breaches 
of trust in utter violation of the confidence 


imposed by their clients in the hope that. 


the usually illiterate clients will find it 
difficult and inexpedient to convince a 
Court of the moral delinquency of the mukh- 
tar—the result very often has. been that 
for failure to carry out the trust, the litigant 
has been deprived of his valuable rights 
and he has no remedy whatsoever except to 
embark on doubtful and expensive litiga- 
tion with dubious chance of success against 
a lawyer. Itis incumbent on this Court to 
protect the unfortunate litigants whose 
trusts have been betrayed by practitioners, 
and ifitis established that the lawyer 
instead of discharging his duties faithfully 
like persons of trust and honour has be- 
trayed that trust, such conduct must be 
severely dealt with. : 

We do not see any extenuating circum- 
stance in favour of the petitioner. He mis- 
appropriated the money deposited with him 
by a poor client whose rights to property 
were thereby put in jeopardy ; he forced 
his client to raise money afresh by pawning 
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his bicycle and by going toa mahajan from: 
whom he took a further loan at an exorbi- 
tant rate of interest and even then the ap- 
plication which he filed for the purpose of 
setting aside the sale was in great peril, 
it having been made more than thirty days 
beyond the date uf the sale owing to causes: 
which were entirely within the contro] of 
the petitioner. We think, therefore, that 
the muhhtar should be visited withthe ut- 
most penalty and he should be removed, 
from the rolls. The civil revision applica- 
tion is rejected. 
. D. Application rejected. ., 
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RANGOON HIGH COURT 
Criminal Revision Application No. 744 £ cf 
l 1936 
May 26, 1937 
MAcKNEY, J. 
S. A. HALDAR—AppLiosnr 
versus 
SAFURA BL BI—Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 488— 
Muhammadan girl between 15 and 16 years, whethe 
entitled to maintenance. 

A Muhammadan girl between 15 and 16 years of 
age is entitled to maintenance under s. 488, Criminal 
Procedure Code. She is not a child able to main- 
tain herself 

Cr. R. App. from an order of the Head- 
quarters Magistrate (1), Myaungmya, dated 
October 19, 1936. i 
- Mr. Day, for the Applicant. 

Order.—Safura Bi Bi, the second wife of 
S.A. Haldar, applied in the Court of the 
Headquarters Magistrate, Myaungmya, 
under s. 488, Criminal Procedure Code, fer 
Maintenance for herself and her minor 
daughter Sayada Bi Bi. The Magistraté 
after hearing evidence found that she was 
not entitled to maintenance for herself but 
that she was entitled to receive Rs. l5a 
month, maintenance for her daughter 
Sayada Bi Bi and accordingly he made an 
order to that effect to operate from October 
19, 1936. S.A. Haldar has applied to this 
Court to revise the order on the ground that 
Sayada Bi Bi is no longer a minor and is, 
therefore, not entitled to maintenance. The 
matter came up for hearing on January 4, 
1937, when Ba U, J., finding that both 
sides admitted that there was no evidenc 
or very little evidence on the question of 
the age of Sayada Bi Bi, remitted the case 
to the trial Court with a direction to take 
further evidence on the point. ‘This evi- 
dence has now been obtained and is before 
the Court, (After discussing the evi- 
dence his Lordship; continued). I find 
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that Sayada Bi Bi was born on February 
19,1921. Ia my opinion a Muhammadan 
girl of that age is not a child able to main- 
tain herself and the applicant S. A. Haldar 
may rightly be ordered to maintain her. 
It has been urged that ke is entitled to have 
the custody of her. This may be so, but at 
present he has not the custody of her and 
he must maintain her. If he desires to have 
the custody of her, he must take the neces- 
sary legal steps. [tis not alleged ihat the 
amount of allowance is unreasonable; nor 
does it appear to me to be unreasonable in 
all the circumstances. This application is, 
therefore, dismissed. 
D. Application dismissed. 





NAGPUR HIGH COURT 
Civil Revision Application No. 151 
of 1936 
July 30, 1937 
PoLLooK, J. 
TILAKCHAND RATANLAL MARWADI 
— APPLICANT 
versus 
RAMKISAN GANHESHD AS MARWADI 


; AND OTHERS—-OPPOSITE PARTY 
Stamp Act (II of 1899, Sch. I, Art. 1—Acknow- 
ledgment must be with intent to supply evidence of 
debi—Surrounding circumstances should be consider- 
ed—Held, the letter in question did not fall under 
Art. 1 and did not require stamp and so would 
save Limitation, though unstamped, if proved bind- 
ing on defendant. 
“A document is not an acknowledgment within the 
terms of Art 1, Sch. I, Stamp Act, unless itis 
given with the dominant intent to supply evidence 
of the debt. The Court has toapply its mind to 
the question, looking at the document and the 
surrounding circumstances, what was the intention 
‘with which it was given. 
Where the letter contained the following words: 
“Your gumasta came this day and, therefore, the 
account of your khata has been tallied up to Nov- 
‘ember. 10, 1931, and Rs. 3597-0-9 have been found 
due to you. So you will please enter the same as 
due. Errors and omissions excepted :” ; 
Held, that there was nothing in the document or in 
the surrounding circumstances from which it could be 
inferred that it was written in order to supply evi- 
dence of the debt, and it seemed to have been written, 
‘to arrive ata statement of account. There was nothing 
_ -in the previous conduct of the plaintiff which threw 
light on the motive of the defendant ; still less could 
the subsequent conduct of the plaintiff supply any 
‘key to this motive, and, if the fact that the plaintiff 
thought that this document gave him a fresh start 

or limitation indicated anything at all, it would in- 
dicate that he thought that this document would 
he admissible in evidence to save limitation and 
was, therefore, not an acknowledgment of the debt 
requiring a one-anna stamp under Art. lof Sch. I 
@onsequently the letter was admissible though un- 
stamped, and if it was proved to be binding on the 
defendant, it would save limitation under s, 19, 
Limitation Act. l ' 
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App. for revision of the decrea of the Court 
of the Judge, Small Oauses, Hinganghat, 
dated December 6, 1935, in Civil Suit No. 
75] of 19834. . 

Mr. V. K. Rajwade, for the Applicant. 

Mr. J. R. Mudholkar, for the Opposite 
Party. 

Order.—The plaintiff sued to recover 
the balance of the price of goods supplied 
with interest thereon. The goods were 
supplied in November, 1929, the suit was 
brought in November 1934, but the plaintiff 
relied ona letter dated December 31, 1931, 
for saving limitation. Thatletter contains 
an acknowledgment of liability for 
Rg. 359-0-9 and, if admissible in evidence 
and -binding on the defendants, would un- 
doudtedly save limitation under s. 19 of the 
Limitation Act. The Small Cause Court 
held that the letter was an acknowledg- 
ment of a debt within the terms of Art. 1 
of Sch. I of the Indian Stamp Act, re- 
quiring a stamp ofone anna and that in 
the absence of a stamp was inadmissible 
in evidence. 

Article 1 of Sch. I refers to an ack- 
nowledgment of a debt written in order 
to supply evidence of such debt and a 
Full Bench of the Madras High Court 
held in Chandick v. Ananta Lal Damani 
(1) that a document is not an acknow- 
ledgment within the terms of Art. 1, 
Sch. I, unless it is given with the dominant 
intent to supply evidence ofthe debt. It 
further stated that the Court has to apply 
its mind to the question, looking at the 
document and the surrounding circum- 
stances, what was the intention with which it 
was given. 

The letter contains the following words; 

“Your gumasta came this day and, therefore, the 
account of your khata has been tallied up to 
November 10, 1931, and Rs. 359-0-9 have been found 
due to you. So you will please enter the same 
as due. Errors and omissions excepted.” 

I consider there is nothingin this -docu- 
ment or in the surrounding circumstances 
from which it can be inferred that.it was 
written in order to supply evidence of the 
debt, andit seems to me to have been 
written, like the document in the Madras 
case, to arrive at a statement of account. 
I donot see that there is anything in 
the previous conduct of the plaintiff which 
throws light on the motive of defendant; 
still less can be subsequent conduct of the 
plaintiff supply any key to this motive, and 
if the fact that the plaintiff thought that 
this document gave him afresh start for 

(1) 46 M 48; 74 Ind. Oas. 1029; 45 M LJ 399; 18 
L W 485; (1923) M W N 743; AIR 1924 Mad, 352, © 
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limitation indicates anything at all, it 
would indicate that he thought that this 
document would be admissible in evidence 
to save limitation and was, therefore, not 
an acknowledgment of the debt requiring 
a one anna stamp under Art. 1 of Sch. I. 

It has been suggested that if a docu- 
ment contains an admission of liability 
which would -save limitation under s. 19 
of the Limitation Act, then it is necessarily 
an acknowledgment ofa debtfalling under 
Art. lof Sch. I. That is not so. In 
order to fall within the terms of Art. 1 of 
Sch. I the acknowledgment must, as I have 
pointed out, be written with the intention 
of supplying evidence of the debt. 

The application for revision is, therefore, 
allowed with costs, and the case is remanded 
for trial on the merits. The letter of 
December 31,1931, is admissible in evi- 
dence, and if it is proved to be binding on 
the defendants it will save limitation. 
Counsel's fee Rs. 15. 

D. Application allowed. 





ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 1748 of 1935 

SULAIMAN, U. J. AND HARRIES, J. 

August 17, 1937 
DEPUTY COMMISSIONER or PARTAB- 
GARH—DsrenDaNT—APPRLLANT 
VETSUS 
PURAN CHAND HAR NARAIN—PLAINTIFP 

— RESPONDENT 

Debtor and creditor—Tender—Payment by voucher 
—Creditor accepting voucher and presenting it at trea- 
sury—Voucher not cashed due to mistake of creditor in 
endorsing it—Tender held valid—U. P. Court of 
Wards Act (IV of 1912), s. 19 (3), Proviso—Collector 
Omitting to pay entire amount—Creditor, if can claim 
benefit of proviso. 

Ordinarily, payment of money by cheque or 
voucher need not bea valid tender and the same 
may be received subject to being honoured later 
by the bank or the treasury. But where the 
voucher which has been accepted by the creditor 
and presented to the treasury would have been 
cashed but for a mistake in the endorsement due 
to want of care onthe part of the creditor, there 
is atender by the debtor when the voucher has been 
accepted by the creditar. 

An omission on the part of the Collector to pay the 
entire amount does not estop the creditor claiming 
the benefit of the proviso contained in sub-s. (3) 
of s. 19, U. P. Court of Wards Act. Kishori Lai 
V. Collector of Etah (1), followed. : 

S. O. A. from the decision of the Second 
Additional Sub-Judge, Benares, dated Sep- 


tember 19, 1935. 
Mr. Muhammad Ismail, for the Appellant. 


Mr. B. Malik, for the Respondent, 
112—111 & 112 
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Judgment.—Thisis a defendant's appeal 
arising out of a suit for recovery of 
Rs. 2,973-50 brought by the plaintiff 
against the Deputy Commissioner of Pertab- 
garh in charge of the Dningwas Estate. 
The plaintiff's case was that the Rajah 
of Dhingwas had executed a promissory 
note on August 1, 1928, for Rs. 10,000 bear- 
ing interest at 12 per cent. per annum with 
Six-monthly rests and that although the 
Deputy Commissioner had under s. 19, 
Court of Wards Act, reduced the rate of 
interest to 6 per cent. per annum, there had 
been no discharge of the claim within the 
two years allowed bys. 19 of the Act and 
that accordingly the plaintiff was entitled 
to recover the whole amount at the contract- 
ual raie. The first Court dismissed the 
claim, but on appeal the lower Appellate 


Oourt has allowed it. 


Tae facts are not in dispute. The Collec- 
tor had on March 20, 1931, reduced the rate 
of interest from 12 per cent. per annum 
with six monthly rests to 6 per cent. per 
annum. As required by the Proviso to s. 19 
(3), it wasincumbent on the Collector to 
discharge the claim within two years of 
that date, namely by March 20, 1933, at the 
latest. Owing to some inordinate delay in 
making the payment, almost the whole of 
that period was allowed to lapse, and on 
Marco 17,1933, a registered packet contain- 
ing a voucher on the Partabgara Treasury 
Was sent from Partabgarh to the plaintiff in 
Benares. As it was a registered packet, 
there was some delay in the course of the 
transit and the packet was not ‘delivered 
to the plaintiff till March 20, 1933, the very 
last date allowable. Admittedly there was 
no time for the plaintiff to come from 
Benares to Partapgarh before 4 P. m. to 
cash the voucher. The plaintiff, however, 
did not refuse to accept the voucher, and on 
March 24, attempted to cash it by present- 
ing it at the Partabgarh Treasury. There 
was, however, some mistake in the en- 
dorsement made by the plaintiff with the 
result that the treasary refused to cash it. 
The plaintiff also made a demand from the 
defendant of Rs. 430 alleging that there 
had been a miscalculation in the amount of 
interest which was calculated on the prinse 
cipal sum of Rs. 10,000 and not on tne 
sum of Rs. 13,000 and odd. There was 
a further mistake inasmuch as the interest 
had been calculated till March 16, 1933, 


“and not till March 20, 1933, when the re- 


gistered packet was delivered to ihe 
plaintiff. It isnot now disputed before up 
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that the amount of Rs. 14,789-13-0 was 
short by a few hundred rupees at least. 

The learned Advocate for the Deputy 
Commissioner hag argued that the sending 
of the treasury voucher was a valid tender 
inasmuch as the plaintiff accepted it. This 
point may beconceded. Ordinarily, pay- 
ment of money by cheque or voucher need 
not bea valid tender and the same may 
be received subject to being honoured 
later by the bank or the treasury. But 
in this case the voucher would have been 
cashed but for the mistake in the endorse- 
ment due to want of care on the part 
of the plaintiff, and it had been accepted 
by the plaintiff and presented at the 
treasury. We therefore consider that there 
was a tender by the defendant of the 
sum of Rs. 14,789-13 0 on March 20, 1933, 
when the voucher was accepted by the 
plaintiff. 

But the provision referred ito above 
required that if the claim is not dis- 
charged within two years, any order mide 
under this sub-section reducing the con- 
tractual rate of interest would be deen ed 
to be inoperative. Obviously the claim 
cannot be said to be discharged if there 
has been only a partial payment. The fell 
amount was not paid within the two 
years allowed and therefore the claim had 
been only partially discharged and not fully 
discharged. The plaintiff is, therefore, entitl- 
ed to fall back~on this statutory provision 
and insist that the previous order of the 
Collector reducing the contractual rate of 
inferest is inoperative, with the result that 
he can enforce his contract for the pay- 
ment of interest at 12 per cent. per 
annum with six monthly rests. As has 
been laid down by their Lordships of the 
Privy Council in Kishori Lal v. Collector 
of Etah (1), the omission on the part of 
the Collector to pay the entire amount 
dces not estop the creditor claiming the 
benefit of the Proviso contained in sub-s. (3). 
The view taken by the Court below is 
correct. The appeal is dismissed with costs, 


5 D. Appeal dismissed. 
(1) AIR 1934 PO £3; 148 Ind. Cas. 546;6R P O 
125; 38 C W N 344KP 0). 
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OUDH CHIEF COURT 
First Civil Appeal No. 56 of 1935 
December 10, 1937 
ZIA-UL-HASSAN AND HAMILTON, Jd. 
SRI RAM AND OTHERS— DERENDANTS 
—APPELLANTS 
VETSUS 
MUHAMMAD ABDUL RAHIM 
KHAN AND ANOTAER—PLAINTIFFS 


AND ANOTHER— DEFENDANTS RESPONDENTS 

Evidence Act U of 1872}, ss. 76, 90—Certified 
copy of document, whether should bear seal of 
Keeper of Records—Original will not forthcoming— 
Copy of it registered—Certified copy of this pro- 
duced—Held on evidence that will was validily 
egecuted— Muhammadan Law — Will- Construction 
—Held wife took life estate and daughter vested 
remainder—Daughter dying intestate—Widow held 
took whole estate, it being impartible—Will and 
codicil by widow held created sertesof life estates in 
perpetuity—Oudh Estates Act (I of 1869), ss. 12,7, 
21, 13-A—Mussalman Wakf Validating Act (VI of 
1913), scope of, tf retrospective—S, 7 of Oudh Estates 
Act, tf retrospective. 

Under s. 760f the Evidence Act, acopy of «4 
document to becertified ‘shall be sealed whenever 
such officer is authorised by law to make use of 
seal but where there isno evidence to the effect 
thatthe Keeper of the Records of Government of 
India is sc authorised, no such presumption 
can be made when other necessary formalities have 
been duly carried out. [p. 884, col. 1.] 


The original of the will was not forthcoming 
but there was a copy made on the register ofthe 
Registration Office of which a certified copy had 
been produced, The endorsement onthe will was 
to the effectthat the executant having heard the 
contents, word for word, verified it and two of the 
attesting witnesses identified the executant and 
witnessed the deed and the executant himself as 
well as these attesting witnesses were personally 
known tothe Kegistering Officer. Thus before the 
Registering Officer there was not merely admissicn 
of execution but of the fulfilment of the formalities 
required to make this will valid: ([p. 884, col. 2; 
p. 885, col. 1.) 

Held, that excluding s. 90 of the Evidence Act, 
the will of which ıt was the copy was validly 
executed. Shamsunnissa Bibt v. Ali Asghar (2) and 
Ajudhia Prasad v. Jagannath Bakhsh Singh (4), Te- 
lied cn. [p. Beo, col. Lj 

The relevant parts of the will, in the order in 
which they appeared in it were that A the wife 
and L, the daughter of the rightful heirs concerned 
with the estate and with movable and immovable 
property, etc., during the life ond after the death 
of the testator, that after the death of the testator, 
and even in his lifetimein case he ceases to be 
in possession of his senses (for he suffered from 
epilepsy) the wife should have proprietary posses- 
awon over all the property and enter into pro- 
prietary possession and she should be entitled to 
and be owner of all the property and take the 
same care tor the payment of debts of the estate ag 
the testator. Ifa son should be born to the testator 
from his wife he should be entitled to the estate on 
attaining majority, and until that majority, the wife 
should supervise and manage the estate and remain 
in possession bataur-e-malikana, as a proprietor 
would. Should noson be born, L was to be the owner 
of and entitled to the whole estate, ete., gene- 
ration after generation after her mother: [2bid,] 
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F Held, (that the word malik and similar ex- 
pressions could not always be taken to indicate an 
absolute interest and the whole document must be 
considered and not only that but the surrounding 
circumstances when one finds the same terms used 
in the case of morethan one legatee. Swami Dayal 
v. Ramadhar (5), reliedon. [p. 885, col. 2.] 

(iz) that the wife was given only a life interest and 
absolute interest was to the daughter. [p. 886, col. 1.) 

(223) that the daughter came under s. 13-A of 
Oudh Estates Act. When the testator died the 
estate was impartible and inthe absence of any 
custom excluding females the daughter was a pos- 
sible heir although her mother as widow would 
have come before her had the testator died intes- 
tate, Consequently the daughter by virtue of g. 7, 
Oudh Estates Amending Act, held the estate on the 
same terms as the testator and on her dying 


intestate her mother if the next heir in the absence’ 


of her daughter's husband also held the estate on 
the same termsand her power to bequeath was 
limited only by the Oudh Estates Act and not by 
Muhammadan Law and but for the retrospective 
efiect of s. 7, the daughter not being the immediate 
heirof her father when his widow was still alive 
the estate would have gone out of the Act. 
The estate being impartible and the law applic- 
able being Hanafi, the necessary result was that 
her share under Muhammadan Law was increased 
to the whole by the impartibility of the estate. 
Therefore, should the rule of primogeniture be held 
not to apply, the widow was the heir of her daughter, 
dying intestate, to the whole estate. [p. 88%, col. 2 | 

(tv) that the will and codicil executed by the 
widow created a series of life estates in perpetuity, 
a disposition of property which was invalid under 
8.12 of the Oudh Estates Act, as well as under 
B. 14 of the Transfer of Property Act. If so, after 
thelife tenure of the legates the estate would re- 
vert to the heirof the widow. [p 890, col. 1.] 

(v) that the will and codicil did not also create 
a wakf. 

Under s 21 of the Oudh Estates Amending Act, 
1910, s. 7 of the Amending Act is made retrospective. 

Life estste can be created under Muhammadan 
Law, when immediately followed by an absolute 
estate. Nagir-ud-Din v. Khairat Ali (11), referred 
to. [p. 886, col. 1j 


F,O.A. against the order of the Sub- 
Judge, Hardoi, dated January 31, 1935. 

Messrs. Pearay Lal Banerji and K.N. 
Tandon, for the Appellants. 

Messrs. H. H. Zaidi and Naimullah, for 
the Respondents Nos. 1 and 2. 


Judgment.—This judgment disposes of 
two Appeals Nos. 56 of 1935 by the defend- 
ants and No. 60 of 1935, by the plaintiffs 
both being against the decision of the Civil 
Judge, Hardoi, in Suit No. 47 of .1933, 
decided on January 31,1935. The plaintiffs, 
Mohammad Abdul Rahin Khan and Moham- 
mad Abdul Halim Khan, arethe sons of 
Nawab Abdul Karim Khan, defendant No. 
ll and the other defendants are decree- 
holders, defendant No. 11 being their 
judgment- debtor. 

The plaintiffs have claimed a declaration 
to the effect that the defendants-decree- 
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holders have no right to get certain vil- 
lages including Mankapur Baneyarl, 


Newada and Paperia in District Hardoi 
sold in execution of a decree on a mortgage 
executed by defendant No. ll. The suit 
succeeded as regards the villages named 
above, bub not others with which we are not 
concerned in this appeal, though not to the 
extent claimed because the sale was not 
held binding on the plaintiffs only after the 
death of their father. l | 
There are numerous points involved in 
this appeal with which we shall deal in 
due course, but to make the main point 
clear we may here state thai the case of 
the plaintifis is that Musammat Amanat 
Fatima had an absolute title to the estate 
which included these villages and by a 
will modified by a codicil she left the 
corpus of the property to the plaintiffs 
although during bis life-time their fathar 
was made owner und manager of the pro- 
perty without the right to transfer, mort 
gage or sell it. They allege in tne 
alternative that she created a waqf of the 
property. Hence, whichever view be held, 
they contend that these three villages 
cannot be sold in execution of the mort- 
gage executed by their father. The cone 
testing defendants deny the waqf and 
alege that even if Musammat Amanat 
Fatima had an absolute title, which they 
do not admit, by that willand codicil she 
made the father of the plaintiffs full 
owner and not the plaintiffs or she tried to 
create a succession of life estates and in 
either case the plaintiffs cannot question 
the transfer and subsequent sale. 
Although, presuming for the moment that 
no wagf has been created, this point 18 
most important because if the plaintiffs 
fail here on 2 construction and interpreta- 
tion of the willeverything that chronolo- 
gically precedes that will becomes imma- 
terial; we think it preferable to proceed in 
chronological order. eee 
In 1869 this estate which is known ¿as 
Basitnagar was a taluqdarı estate in the 
possession of Nawab Dost Ali and was 


‘entered in lists I and LI under s. 8 of the 


Oudn Estates Act, that is to say, it was an 
impartible estate but this did not mean 
that the holder must be a male. 

The defendants, however, allege that 1t 
was held under a primogeniture sanad 
and they stilldo so though the decision 
of the learned Civil Judge on this point 
was against them. Counsel for the plaint- 
iffs having stated that he was not aware 
if any primogeniture sanad had been given 
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the contesting defendants called upon 
defendant No. 11, father of the plaintifts, 
to produce it. 

On this the original sanad was produced 
and it was said that no primogeniture 
sanad could be found. 

Consequently the defendants (we omit the 
word ‘contesting’ here) and subsequently 
were entitled to produce other evidene 
and did so. There are Exs. B-92 to B-96 in 
the printed book of rejected documents 
which show that all possible efforts were 
made to finda copy of an amended sanad 
and allthat was found was Ex. B-93, an 
extract from alist of sanads issued by the 
Ohief Commissioner to talugdars in Oudh 
and a copyof the original sanad. 

Exhibit B-93 shows that the original 
sanad was dated October 11, 1860, and the 
revised sanad was dated November 14, 
1861. There is a column showing the 
difierence between the original and the 
revised sanad to the effect that in case of 
intestacy the estate shall descend to the 
nearest male heir according to the rule of 
primogeniture and the exact words uscd 
are those to be found in primogeniture 
sanad. 

The remarks c.lumn contains an enuy 
that this clause has, in every case, been 
added with the consent of the taluqdar. 

This dccument has been rejected by the 
learned Civil Judge who has also held pre- 
sumably because he rejected this exhibit, 
that there was not the least evidence that 
the taluqdar gave his consent to the pro- 
posed revision of the original sanad. 

The reason given by the learned Civil 
Judge for rejecting Ex. B-93is that it is 
an uncertified copy but unfortunately he 
has not stated cn what ground he found it 
to be uncertified. 

We have asked Counsel for the plaintiffs 
if he could throw any light on this and he 
suggests (but it is only a guess) that it may 
be because there is no sealon the copy. 
Undoubtedly under s. 76 cf the Evidence 
Act such a copy to be certified ‘shall be 
sealed whenever such officer is authorised 
by lawto make use of seal, but there is 
no evidence to the effect that the Keeper of 
the kecords of Government of India is so 
authorised and we donot think that we can 
make such a presumption when other 
necessary formalities have been duly 
carried out. l 

We, therefore, cannot agree with the 
learned Civil Judge that fthe copy is un- 
certified and we admit it in evidence. 

Ọnce this document is admitted, we can 
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see no justification forthe view that the 
primogeniture sanad was not accepted by 
Nawab Dost Ali Khan, the then talugqdar of 
the estate. 

In 1870 the taluqdar of this estate was 
Hussain Ali Khan who died in the following 
year leaving a widow Musammat Amanat 
Fatima and a daughter Latif-un-nissa. 

On December 25, 1870, he executed a 
will Ex. 6 which was registered two days 
later andthe plaintiffs say that this will 
gave an absolute estate to Mu:ammat 
Amanat Fatima while the defendants say 
that this will is not proved, and secondly, 
that it gave only a life estate to Amanat 
Fatima and a vested interest to the daugh- 
ter Latif un-nissa. The original of the will 
is not forthcoming but there isa copy 
madeon the register of the Registration 
Office of which a certified copy has been 
produced in this suit. 

The objection of the defendants is that 
in the absence of the original, the piesump- 
tion of the genuineness of ihe original 
under s.90 of the Evidence Act does not 
arise, and no evidence has been adduced 
to prove the execulion of that will by the 
alleged execulant. 

1935 O. W. N. 759 Basant Singh. and 
others v. Brij Raj Saran Singh (1) is 
authority for this legal point but this 
applies only to the will and not to the 
certificate by the Sub- Registrar. 

It has been held in 1935 O. W. N. 1376 
Shamsunnissa Bibi v. Alt Asghar and others 
(2) that a Court can make presumption of 
fact insucha case when such presump- 
tion is justified by the proved facts and 
circumstances of the case. 

As regards the value to be attached to 
the contents of the certificate, we may refer 
to 60. W.N. 169 Hanuman Sahu and 
others v. Abbas Handi Bibi (3) where stress 
was laid onthe certificate which was to 
the effect that the executant a pardanashin 
lady had heard and understood the docu- 
ment word for word and admitted itin a 
loud voice. In 20 Oudh Cases 18 Ajudhia 
Prasad and others v. Jagan Nath Bakhsh 
Singh and others (4) it was held that the 
admission of execution by the executant 


(1) (1935) O WN 759: 156 Ind. Cas. 64; 8 RPO 4; 
(1935) M W N 768; A IR 1935 PC 32; (193) AL J 
847; 39 G W N1057; 69M LJ 225; 4z L W 231;16 
P L T 669; 37 Bom. LR 805;37 PL R614; 57 A 494; 
1935 OL R 461; 1935A L R789; 1BR 761; 621A 
180 (P 0.) 

(2) (1935) O W N 1376; 159 Ind, Cas, 780; 8R O 
205; A I R 1936 Oudh 87:1935 O L R714. 

(3)6O WN 169; 120 Ind. Cas. 387; A IR 1929 
Oudh 193;8 Luck. 452; Ind. Rul. (1930) Oudh 3. 

(4) 20 O O 18; 38 Ind, Oas, 605; A I R 1917 Oudh 248, 


$937 


recorded in the registration endorsement 
can be accepted as proof of execution. 

The endorsement on Ex, 6 is to the effect 
that Nawab Muhammad Hussain Khan 
having heardthe contents word for word, 
verified it and two of the attesting witness- 
es identified the executant and witnessed 
the deed and the executant himself as 
well as these attesting witnesses were per- 
sonally known to the Registering Officer. 

Thus before the Registering Officer there 

was uot merely admission of execution but 
of the fulfilment of the formalities required 
to make this will valid. 
_ Apart from this there is the fact that 
in the will of Amanat Fatima Ex. 7 and its 
codicil Ex. 8the will Ex. Gis mentioned 
and ib was produced atthe mutation pro- 
ceedings which took place on the death of 
Amanat Fatima as is shown by Ex. 15 and 
also in a suit in 1908. 

The documents filed about this suit are 

Exs. 23, 22, B-89, B-20, B-19, B 20, 26, 
B-21 and 25, that is to say, some have been 
filed by the plaintiffs and some by the 
defendants of the present suit. 
_ That suit was filed by persons who,. it 
is argued by (Counsel for the defendants- 
appellants, were members of the family 
with a good claim to be heirsof Musam- 
mat Latif-un-nissa, daughter of Mubammad 
Hussain Khan. We consider on this evi- 
dence, excluding s 90 of the Evidence 
Act, that the will of which Ex. 6 is a copy 
was validly executed by Muhammad 
Hussain Khan and we will now consider 
what interest it conferred on Musammat 
Amanat Fatima. 

The relevant parts of this will in the 
orderin which they appear in it are that 
Amanat Fatima, the wife and Latif-un- 
nissa, the daughter of the rightful heirs 
concerned with the estate and with mov- 
able and immovable property, ete, during 
the life and after the death of the 
testator, that after the death of the tes- 
tator, and even in his lifetime in case he 
ceases to be in possession of his senses (for 
he suffered from epilepsy) the wife should 
have proprietary possession over all the 
property and enter into proprietary pos- 
session and she should be entitled to and be 
the owner of ull the property and take the 

ssame care for the payment of debts of the 
restate as the testator. < 

If a son shculd be born to the testator 
from his wife, he should be entitled to the 
estate on attaining majority and until that 
majority, the wife should supervise and 
nanage the estate and remain in; possession 


SRI RAM V. MUHAMMAD ABDUL RAHIM KHAN (OUDH) 


885 


bataur-e-malikana, as a proprietor would 
Should no son be born, Latif-uo-nissa was 
to beowner and entitled to the whole 
estate, etc., generation after generation after 
her mother. The terms used about 
Musammat Amanat Fatima, if taken by 
themselves, might well denote, as is urged 
by the plaintiffs uhe grant of an absolute 
interest butthe word malik and similar 
expressions cannot always be taken tn in- 
dicate an absolute interest and we would 
refer in this connection to 8 O. W. N. 566 
Swami Dayal v. Ramadhar and others 
(5). Where at page 572* other authori- 
ties have been referred to. The whole 
document must -be considered and not only 
that but the surrounding circumstances 
when one finds the same terms used in the 
case of more than one legatee. 

The first relevant passage in this will 
is where the testator refers to his wife and 
to his daughter as entitled to the estate 
and concerned with it before and after the 
death of the testator and here both the 
wife ani the daughter are placed on 
exactly the same level. Later, terms are 
applied to the wife which by themselves 
would denote an absolute interest but 
after that the same terms are applied to 
the daughter with the addition of ‘genera- 
tion after generation’. Had the intention 
of the testator been to give everything to 
his wife absolutely, it was unnecessary to 
mention the daughter at all while the 
terms nsed in the ease of hiswife may 
have been made strong to safeguard the 
estate for both wife and daughter against 
theclaim of some remote male member of 
the family ? 

At the time the will was executed, the 
daughter was about 14 and unmarried and 
at the very beginning of the will she 
was recognisod as an heir, consequently 
the obvious way of safeguarding her 
without causing prejudice to the wife was 
to give the wife a life tenure only and 
a vested remainder to the daughter and 
we do notsee any other, or at least any 
better way of treating both wife and 
daughter as heirs, a consideration so 
important in the eyes of the testator that 
he placed it in the forefront of the will. 
If ason was born, the position would be 
very different, and it is natural that not 
even a life estate should be given to the 
widow, and to this, we cetu attribute the 
terms applied to the wife in this without 

(5)8 OW N 566; 134 Ind. Oas. 865; A IR 19381 
Oudh 358; Ind Rul, (1931) Oudh 401. | 
~*Page of 8 O W N—[H#d,] 
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Coming to the conclusion that the stronger 
wordsused in the absence of a son were 
meant to confer an absolute estate on the 
widow. We are, therefore, unable to 
agree withthe learned Civil Judge that 
two successive absolute estates were con- 
ferred and the second is void on the ground 
of repugnancy and we hold that Musammat 
Amanat Fatima was given only a life in- 
terest and absolute interest was to the 
daughter Latif un-nissa. 

Musammat Latif-un-nissa died childless 
and intestate before Musammat Amanat 
Fatima and we have next to decide to 
whom her interest passed and with what 
limitations, 

Under s. 21 of the Oudh Estates Amend- 

ing Act, 1910, s. 7 of the Amending Act is 
made retrospective. 
.- There is a provisoin s. 21 which, how- 
ever, we need not consider immediately. 
Section 7 gives to any person mentioned 
in cls. (1) and (2) of s.13-A of the Oudh 
Hstates Act who is a legatee, the same 
rights and powers in regard to the estate 
as.atestator and such legatee holds the 
estate subject to the same conditions and 
to the same rules of succession as the 
testator. 

_Musammat Latif-un-nissa would then 
have to beunder s. 13 Afl)a daughter 
who would have succeeded to the estate 
under the provisions of the Act had Muham- 
mad Husain Khan died intestate or under 
s. 13-A (2) a person who might in the 
absence of other heirs have succeeded to 
the estate. Actually as daughter she comes 
under s. 13-A (1). If the acceptance of 
the primogeniture rule which acceptance 
took place in 1861 still held’ gocd in 1869 
then Latif-un-nissa was not the heir had 
Muhammad Hussain died intestate, but it 
was heldin 180.0. 289 Chisa Singh and 
anotherv. Thakur Gajraj Singh (6) that 
such a sanad was superseded hy the Oudh 
Estates Act of 1869. It was stated there. 
We find in list No.2 the names of many 
talugdars to whom primogeniture sanads 
had been issued, and who, if their choice 
had been fettered by theterms of their 
sanads, would necessarily have been entered 
in list No. 3. 

In such cases it appears to us that the 
holders of primogeniture sanads who elect» 
ed for inclusion in list No. 2 must be 
deemed to have rejected, asthey were en- 
titled to do, the rule of succession laid down 
in their sanads in favour ofthe rule of 


(6) 18 O 0 289; 33 Ind. Cas. 371; 30 LJ 45; AI 
R1916 Oudh 50. 
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succession which charactrises estates 
included in list No. 2. The position, there- 
fore, is that when Muhammad Husain 
died, the estate was impartible and in the 
absence of any custom excluding females, 
Latif-un nissa was a possible heir although 
her mother as widow would have come 
before her had Muhammad Husain died 
intestate. Consequently §Latif-un-nissa 
held the estate on the same terms as 
Muhammad Husain and on her dvirg 
intestate Amanat Fatima ifthe next heir 
also held the estate in the same terms 
and her power to bequeath was limited 
only by the Oudh Estates Act and not by 
Muhammadan Law. 

Here the proviso to s. 2) of the Amend- 
ing Act has to be consider d. 

But forthe retrospective effect of s. 7 
Latif-un-nissa not being the immediate 
heir of her father when his widow was 
still alive the estate would have gone out 
of the Act butthanks fo it, it remained 
in the Act, provided that the rights pos- 
sessed by the heir of Amanat Fatima in 
1910 which he would have been entitled 
to retain but for the passing of the 
Amending Act were not affected by the 
will and codicil executed by Amanat 
Fatima. 

This heir by name Abdusamed assented 
to the. will and codicil under which ‘n 
1906 Abdul Karim Khan defendant No. 11 
got possession and. therefore, in 1910 
he had no rights which he was entitled to 
retain. 

Consequently the power of bequest cf 
Amanat Fatima was limited only by the 
Oudh Estates Act and not by any cther 
rule of Muhammadan Law. If, therefore, 
Amanat Fatima was the heirof Latif-un- 
nissu under the Act the way is clear for 
the plaintiffs up to the next question fcr 
decision which is whether by the will and’ 


codicil they were given an absolute 
estate. 
We will, therefore, consider, next who 


was the heir of Latif-un-nissa. 

‘There are three psssible classes of heirs 
to Latif-un-nissa. 

a. her husband, if any. 

b. her mother. 

c, collaterals on her father’s side and 
we shall consider first (a). Musammat 
Latif-un-nissa married was divorced and 
married again one Mirza Suraya Jah so 
we are only concerned with the second 
marriage. The plaintiffs allege that this 
marriage was invalid having been effected 
within the period of iddat,.a contention 
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which the learned Civil Judge has rejected. 
‘Exhibit 41 is a copy of the plaint of 
Latif. un-nissa when in 1894 she brought 
& suit against Suraya Jah for a declara- 
tion that her marriage to him was invalid 
as having been performed during the 
period ofiddat. In this plaint she stated 
that Suraya Jah caused her first husband 
to divorce her in March 1883 and to prove 
the said divorce he first produced a letter 
signed by the first husband and subse- 
quently for further satisfacticn he obtained 
in Support of the said letter, on March 30, 
883, a registered deed of divorce on 
Stamped paper. She further alleged that 
on Suraya Jah representing to her that 
the first husband had divorced her four 
or five months earlier, her marriage to 
ela Jah was performed on March 27 f 
A few days later her second husband 
left her and in about May, 1890, when 
she came to know that he was in Delhi, 
she asked for maintenance and he answered 
that the divorce having taken place in 
March, 1883, the re marriage in the same 
month was invalid and so she was not 
entitled to maintenance. 
ae papi made enquiries and learnt 
in taci the remarriage 
during the iddat. a as 


The answer of Suraya Jah is Fx. B-58 
and in that he stated that in 1882 he 
was called to Lucknow to marry Latif- 
un nissa and he learnt from her and others 
that she had been divorced for a long 
time. He then mentioned particulars of 
the talag and obtained fatwas from Ulema 
that Latif-un-nissa had been divorced so a 
marriage was performed in 1889. 

Towards the end of the year Latif-un- 
nissa stated her doubts ‘that the first 
husband might deny the divorce and he, 
therefore, obtained from the first husband 
a written document dated March 18 1883 
wherein the divorce was admitted. ` 


Again a marriage between the parties 
was performed and after it the first Ke 
to corroborate the first writing executed 
a registered document dated March 30, 
1883. A few days later he heard that 
owing to the language of these documents 
people were still expressing doubts so far 
the third time a Marriage was performed 
on July 19, 1683, and three days after it 
Latif-un-nissa executed a deed of relin- 
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suit, but as it was dismissed, the ground of 
limitation it does not held up. 

The registered document of March 30, 
1883, executed by the first husband as 
admission of divorce is Ex. 42. 

It relates how Latif-un-nissa “at present 
wants to break off all connections with me 
and to have a divorce” so “now I have 
ceased to have any connections whatsoever 
with the said Begum Sahiba” and “from 
this day the said Begam Sahiba, namely, 
my first wife, has full powers to contract 
her second marriage.” 

It willthus be seen that nothing is said 
of a divorce having taken place months 
before, nor of this fact having already been 
admitted in any unregistered document 
and the contents denote that divorce was 
taking place from that day. 

The relinquishment of dower executed 
by Latif-un-nissa in favour of her first 
husband is Ex. B 91, dated July 17, 1883. 

Of the third marriage mentioned by 
Suraya Jah there is no evidence. The 
learned Civil Judge thinks ‘that there had 
been divorce at some unknown date which 
made the marriage of March 27, 1883, 
beyond the iddat period and the lady was 
trying to get rid of an undesirable husband. 
There is nothing to show that she ever 
contracted or wanted to contract yet another. 
marriage and her grief was that Suraya 
Jah was not giving her maintenance not 
that be was in any way bothering her 
but that she had great difficulty in as- 
certaining his whereabouts. l 

We have, therefore. nothing which would 
entitle us to hold that she was making 
false assertions to get rid of an uawelcome 
husband. The husband defended the case 
and his assertion that yet a third marriage 
was performed throws doubt on the validity 
of the marriage on March 1883 as does 
the registered document executed in the 
same month by the first husband. On 
the whole, therefore, we come to the con- 
clusion that the validity of this marriage 
is not proved. na 

We are then left with the choice between 
the mother and kindred of the father. 
Amdittedly they exist in the shape of at 
least one descendant of one Chand Khan 
see P. W. No. 13 but it is disputed whether 
there is another branch namely Inayat 
Ali and Hidayat Ali who, according to the 
defendants, are grandsons of one Khadim, 
brother of the grandfather of Muhammad 


Husain Khan, father of Latif-un-nissa. 
On behalf of the appellants our atten- 
tion has been called to Exs, B-32, B-18 


——squishment in respect of her 
perc] 1m. 5 NG 


Exhibit B-59 is the judgment in that 
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and others which shows that the claim 
of Inayat and Hidayat to be members of 
the family was accepted by the Taluqdars’ 
Association and authorities. 

On the other band, Counsel fòr the 
plaintiffs has laid stress on Ex P. W. 
No. 4-1 a tamliknama executed by Himayat 
Ali Khan where he describes himself as 
son of Khadim Ali Khan, son of Ghulam 
Abmad Khan of Shahjahanpur and Khadim 
Ali Khan is referred to as ‘foster brother’ 
of Bande Ali Khan who is given in the 
pedigree at page 25 of the first volume of 
the printed book as grandfather of Dost 
Ali Khan the talugdar in 1869. 

Inayat Ali Khan is mentioned there as 
son of Musammat Husain Bibi whom Himayat 
Ali Khan proposed.to marry while in the 
pedigree on page 25 Inayat Ali Khan and 
Hidayat Ali appear as brother sons of 
Himayat Ali Khan. We are not called 
upon to decide the relative distance from 
Latif-un-nissa of various collaterals of her 
father but only whether her mother or 
some one among such collatetals in her heir 
if the rule of primogeniture does not apply 
and so we do not propose to decide whe- 
ther the descendants of Khadim Ali Khan 
are members of the family or not. No 
custom has been proved to exist excluding 
females in this family. Counsel for the 
plaintifs has brought to our notice 
J1 J. A. 51 Achal Ram v. Udai Partab 
Addiyadat Singh (7), £01. A. 77 Narindar 
Bahadur Singh and another v. Achal 
Ram (8), and 32 I. A. 113 Lal Achal kam 
v. Raja Kazim Husain Khan (8), to 
establish his contention that a husband 
is excluded and that decree prevails over 
line, and where decrees are equal, the line 
has to be looked to. These cases are all 
about the Birwa Mehnon taluga and on 
the facts the husband did not come into 
consideration as much. The question of 
line and degree was between collaterals 
and we do not think it can be a guide in 
the present case. 

We consider that no particular ‘custom 
having been proved, we have to go back to 
Muhammadan Law bearing in mind the fact 
that the estate is impartible. 

Collaterals come in as residuaries and 
residuaries take whatis left if anything 
is left and if the estate is impartible 


(7) 11 IA 51; 10 C 511; 4 Sar, 507; 8 Ind. Jur, 272 


PO. 
S201 A 77; 21 B 353;7 0 WN 400; 5 Bom. L R 


08; 8 Sar. 453 (P O.) 
; (9) 32 1 A 113; 27. A 27]; 9 O WN 477; 8 00155; 


15 M LJ 197; 8 Bar. 772 (P C.). 
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nothing is left, for he who takes, takes 
all. The mother is a sharer under the 
Hanafi Law which governs this family and 


-residuaries do not get anything which may 


be left, till after the mother as sharer | 
has had her share, but the estate being 
impartible, we think that the necessary 
result is that her share under Muhammadan 
Law is increased to the whole by the 
impartibility of the estate. We, therefore, 
find that, should the rule of primogeniture 
te held not to apply, Musammat Amanat 
Fatima was the heir of Latif-un-nissa to 
the whole estate. 

We have, therefore, come to the last 
point namely the title conferred by the 
will Ex. 7 read with Ex. 8 which is a 
codicil. 

The will Ex, 7 was executed on March 
27, 1896, when Latif un-nissa was still 
alive and in it Amanat Fatima describes 
herself as an absolute owner, and in our 
opinion, incorrectly. 

Latif-un:nissa is to be an owner in 
possesssion acd manager of the estale 
but her powers are to be limited as she 
is not to have power to sell mortgage or 
transfer the estate and if she does not 
manage the estaté properly, the Govern- 
ment is to take it under the Court of 
Wards and ovly give Latif-un-nissa suffici- 
ent maintenance but she isto have some 
minor dues and possession over groves. 
Latif un-nissa’s child, if any, is to be an 
owner in possession with similar limita- 
tions. In the absence of such issue 
defendant No. 11 shall beconie tke owner 
and be in proprietary possession genera- 
tion after generation with the same limit- 
ations. He shall continue to benefit from 
the profits like a proprietor but in his case, 
too, Government is to interfere in case of 
mismanagement and give him sufficient 
maintenance and this arrangement is to 
continue generation after generation. 

Certain payments of a religious nature 
are to be made generation after genera- 
tion. If the estate is taken over by the 
Court of Wards, one-third of the profits is 
to go to charity and from the remaining 
two-thirds a certain spiritual preceptor of 
the testatrix is to get Rs. 300 a year and 
the person in possession of the estate is to 
get maintenance and the balance shall be 
used to purchase a property. This arrange- 
ment is to continue so long as there are 


descendants of Abdul Karim Khan, 
defendant No. 11. 

(In the translation the word “rule” 
occurs but as the original word is 
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karrawar a better translation is “‘arrange- 
ment “or Procedure” ') 

Otherwise, after deducting usual expenses 
and the allowance to the spiritual preceptor 
one third of the profits is to be sent to 
Mecca, one third to Medina and one-third 
is to be given in charity to pecple of 
Oudh, the distribution to be made under 
the supervision of Government. All that 
we have to say about this will before 
considering also the provisions of the 
codicil is that the lady had rather unusual 
ideas as to what duties a Government 
should undertake at the request of a 
private individual and consequently her 
ideas as to what interes's she might create 
might well be equally unorthodox. Counsel 
for the plaintiffs asks usto construe this 
will as conferring alife interest on Latif- 
un-nissa and should no child be born to 
her, an absolute interest on Abdul Karim 
Khan with repugnant limitation which, 
therefore, would be invalid. 

Exhibit 8 is the codicil dated June 2, 
1897. First the need for a codicil is ex- 
plained, namely, that the arrangement in 
the previous will has been partially upset 
by the death without issue of Latif-un- 
nies} Abdul Karim is then to obtain 
possession of tkLeestate and be its manager 
and besides the estate he is to be owner 
of all the other property ofthe testatrix. 
The word translated “besides” is “alawa” 
in the original woich could be used to 
mean “in addition to or to make a differ- 
ence between the estate and other property. 
It is next stated that by managing the 
estate excellently Abdul Karim should 
continue to enjoy its profits for ‘his life 
time. in dealing with the estate he was 
to have no power to make a transfer of it 
by sale or mortgage. 

The payment of Rs. 300 yearly to the 
spiritual preceptor is repeated and is to 
be made not merely by Abdul Karim 
but also by his executors and representa- 
tives. If any of theabove make defaults 
in payment, then the spiritual preceptor 
for the time being shall have the power 
to realise the amount through Govern- 
ment, 

Abdul Karim Khan and his heirs are 
to pay Rs. 50 a year for certain religious 
ceremonies, a provision which also occurs 
in the earlier will. As long as any of 
the descendants of Abdul Katim survives 
(nasl se kot bagi rahe) the above arrange- 
ment should continue, otherwise the Govern- 
ment should take the estate under its own 
management and after making those pay- 


_ SRI RAM v. MUHAMMAD ABDUL RAHIM KHAN (OUDE) 


883 


ments of Rs. 300 and Rs. 50 a year, should 
pay one-third of the profits to Mecca, one- 
third to Medina and one-third to poor 
Muhammadans of Oudh. 

Learned Counsel for the plaintiffs asks 
us to construe this codicil as putting 
Abdul Karim in the place held by Latif- 
un-nissa in the will and the heir of Abdul 
Karim, that ia to say, as giving a life 
interest to Abdul Karim and an absolute 
interest to his immediate heir because 
repugnant limitations would be invalid. 

This presumes that in the will itself 
Abdul Karim is intended to be an absolute 
owner so that limitations are to be rejected 
as invalid. Apart possibly from the use of 
the words “generation after generation" 
it is difficult if not impossible to find that 
the testatrix intended to give him a greater 
interest than she intended to give to 
Latif-un-nissa and in the case of Latif-un- 


nissa the birth of a child would 
bring in the same “generation after 
generation” which appears in the 


case of Abdul Karim Khan. 

Further in the case of Abdul Karim it 
dres not appear that the testatrix stopped 
there and did not look beyond but merely 
wanted to fetter him with certain condi- 
tions. She seems to have considered him 
merely as the first of a long series of 
persons who were to have just the same 


. powers as her, no more and no less, with 


even less than a life estate for in case 
of mismanagement. Government was to 
step in and give the possesgor for the time 
being maintenance which was to be 
sufficient and no more. 

When we come to the codicil we find 
the intentions of the testatrix even more 
difficult to understand. 

Abdul Karim apparently, at any rate as 
regards the estate, is created manager and 
not owner and is given no power to transfer 
by sale or mortgage, while in the will] 
Latif-un-nissa and he were to be owners 
in possession but without power to sell 
mortgage or transfer, The classes of 
forbidden transfers are apparently cut 
down in the eodicil and this does not 
appear to be merely an accidental omission 
for we find the words “executors and 
representatives’, liable to pay the Rs. 300 
to the sajjadanashins or spiritual preceptors, 
This payment is to be made out of the profits 
of the estate and not of other property so 
that the testatrix evisaged a bequest an 
possibly even a gift of the estate by Abdu 
Karim. | 

Tf the intention of the testatrix was to 
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give an absclute estate to the immediate 
successor of Abdul Karim by inheritance, 
we would expect to find some mention of 
this heir. 

The word “heirs” does, it is true, appear 
in one place but it obviously means 
the descendants of Abdul Karim so long as 
there are any. 

It is used in connection with the pay- 
ment of Rs. 50 yearly for fatthas which 
presumably was to continue. 

Besides, the word “heirs” is in the plural 
and this was an impartible estate and the 
testatrix meant it to continue to be so for 
we find in the will that in case of mis- 
management, Government out of two-thirds 
of the profits was to pay maintenance to 
the person in possession (in the singular). 
We can find no difference in the intention 
of the testatrix as regards Abdul Karim, 
his immediate successor, and subsequent 
successors as Jong as his line continues. 
We, therefore, cometo the conclusion that 
the will and codicil created a series of 
life estates in perpetuity, a disposition of 
property which is invalid under s. 12 of 
the Oudh Estates Act as well as under 
s. l14of the Transfer of Property Act. If 
so after the life tenure of Abdul Karim 
Khan the estate would revertto the heir 
‘of Amanat Fatima a person other than 
the plaintiffs and this is fatal to their 
case. The only other way in which we 
can construe the will and eadicil is that 
the interest of Abdul Karim tbecomes 
absolute by tte invalidity of the conditions 
fixed by the testatrix and this is equally 
fatal to the case of the plaintiffs. 

The third possibility on which alone the 
plaintiffs can succeed, namely, that a life 
estate was conferred on Abdul Karim with 
a vested interest to the plaintiffs (or to 
the elder of them) is, in our opinion, 
negatived by the terms of the will and 
codic 1. 

This would dispose of the whole matter 
were it not forthe appeal of the plaintiffs 
that Musammat Amanat Fatima by the 
will and codicil created a wakf, a.con- 
tention which was not accepted by the 
learned Civil Judge. The plaint in this 
suit was filed on May 26, 1933, and the 
plaintifis took their stand on absolute 
interest as conferred on them by the will 
and zodicil of Musammat Amanat Fatima 
and the creation of akf was not put 
forward as an alternative. 

“The printed record does not disclose 
when and how this allegation of wakf came 
to be made, 
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Defendants Nes. 1 to 80n October 10, 
1933, put in a written answer to the 
plaint denying a wakf and defendants 
Nos.9 and 10 on the same date did the 
same. 

Whether between May and October the 
plaintiff allegel that a wakf had been 
ereated or whether the defendants thought 
that a wakf had been alleged in the 
original plaint, itis clear that the wakf 
was an after thought which had occurred 
after the plaint. The payments of Rs. 300 
to the spiritual preceptor and that of 
Rs. 50 for fatihas at the most may hea 
charge on the estate but they cannot be 
construed as awakf. Thenearest approach 
to the wakf is the provision for ultimate 
division of the profits into thirds, one for 
Mecca, another for Medina and the last 
for poor Muhammadans of Oudh and even 
then the corpus of the estate is not dealt 

ith. 
Until that time neither Abdul Karim 
nor any of his snecessors was created a 
mutawalli and indeed that provision for 
the holy places and for the poor was 
contingent on there being no one of the 
descendants of Abdul Karim left to utilize 
the profits of the estate for purely personal - 

d temporal purposes. 

The Maen Validating Act of 1913 
had no retrospective effect and it was 
only by the later Act of 1930 that it was 
made to apply to wakfs created before 
1913 and then only if any right, title, 
obligation or liability already existing was 
not affected. The mortgage which has led 
to this suit was before 1930 and so cannot 
be affected by these Acts and we have 
to see whether there was anything which 
would constitute as wakf according to the 
law as it then was. Their Lordships of 
the Privy Council in I. L. R. 22 Cal. 619, 
Abul Fata Mahomed Ishak and others v. 
Rasamaya Dhur Choudhri and others 
(10), held that a gift to the poor might be 
illusory from the smaliness of the amount 
or from its uncertainty or remoteness and 
that the period was so uncertain and 
probably so remote that the gift was 
illusory, and according to Muhammadan 
Law, no wakf was created. 


In that case the poor were not entitled 
to receive a rupee till after the total 
extinction tof the family, and in this 
particular,ithat case and the present one 
are alike ¿but the present case 18 even 
weaker in} that there ib was {said that a 


ath ae a > eee 
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wakf was created and mutawalli were 
appointed but in this case we cannot put 
it higher than -this that the testatrix 
thought that if there was no one entitled 
tothe profits, the poor and the holy places 
might just as well get the profits as any 
one else. 

This may have been a pious wish on the 
part of the testatrix but we find it im- 
possible to hold that it constitutes a valid 
wagf. The remaining part of the appeal 
of the plaintiffs is about the form of the 
relief and that has only to be considered 
if ithe appeal of the defendants fails, 80, 
a8 we allow their appeal, it does not arise. 
The first point in the appeal of the 
plaintiffs that Latif-an-nissa was a Shia 
and not a Sunni has been abandoned. 

The result, therefore, is that we find 
that Musammat Amanat Fatima did not 
give an absolute estate to the plaintiffs 
after a life estate tu their father and 
consequently they cannot question the mort- 
gage by their father to the other defend- 
ants nor any sale resulting “from that 
mortgage. 

There was one argument of the learned 
Counsel for the appellants to which we 
must refer lest it should be thought that 
it was not pressed and that was that 
under Mubammadan Law no mere life 
estate can be created and if one purports 
to be created then the limitations are to 
be rejected and the life estate becomes 
in law an absolute estate. We have our- 
selves held in Second Civil Appeal No. 378 
of 1935 Nazir ud-Din v. Khairat Ali, 172 
Ind Cas. 384 (11), that such an estate can 
be created when immediately followed by an 
absolute estate and we have given our rea- 
sons there. 

As we have not changed our opinion, 
we think it unnecessary to repeat what 
we have stated in that judgment or to 
mention the decisions to which the learned 
Counsel has called our attention. 

In view of our decision we allow the 
defendants’ appeal and dismiss the suit 
with costs in both Courts. The plaintiff's 
appeal is dismissed with costs. 

D. Appeal dismissed. 


(11) 172 Ind. Cas, 384; 1937 O W N 1211; 10 RO 
174; 1937 O L R 607. 
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Criminal trial— Conspiracy—Evidence—N ature of 
—Proof of conspiracy—Inferences —Motive, tf tanta- 
mount to evidence—Duty of Judge to direct jury 
to return verdict of not guilty—Criminal  trial— 
Appeal—Case triable by assessors but tried by jury 
— Appeal on facits—Competency—Judge should, tn 
cases of murder by poisoning, minutely analyze 
evidence before jury 

The proof of conspiracy in law is very largely 
inferential, but the inferences which are to bs 
drawn bythe jury and which the jury should be 
directed to consider with regard to their conspiracy 
verdict, must be, even if they are mere inferences, 
supported by solid evidence. [p. 892, cols. 1 & 2.| 

Evidence of motive is not tantamount to evidence 
of conspiracy. Therefore, in a conspiracy case, if 
there is no evidence of conspiracy, but merely that 
of motive, the Judge ehould direct the jury to return 
a verdict of not guilty. ip &93, col. 2.] 

Where a jury triesa case which is triable by 
assessors, but no objection is taken during trial 
the accused has no right to appeal on facts. Empress 
v Mohim Chunder (1), explained. [p 894, col. 2.] 

There isno doubt that in all cases of murder by 
poisoning, the only way in which the case of an 
accused can be successfully placed before the jury so 
that they are in an unassailable position to give 
their opinion one way or the other, is by the most 
minute analysis of the whole of the evidence in the 
case, [p. 894, col. 1.] 


Messrs. D. N. Bhattacharjya and Ajit K. 
Dutt (for No. 1), Anil Chandra Ray Chou- 
dhury and Ajit K. Dutt, (for No. 2), for the 
Appellants. 

Messrs. Khundkar and Nirmal Ch. Das 
Gupta, for the Crown. 


Cunliffe, J.—These two appeals arise 
out of a poisoning case which was tried 
before a Judge and a jury at Bogra. There 
were Six persons on their trial before the 
Court; one of them by name Hkabbar 
Mcndal was on his trial for murder and 
conspiracy to murder; the remainder were 
merely on their trial for conspiracy to 
murder. And it may be noted that one of 
those who were charged with conspiracy 
alone was a woman The result of the trial 
was that accused No. 3, who is appellant 
No. 1 here, was convicted both of murder 
and conspiracy to murder, and accused 
No. 1, who is appellant No. 2 here, was 
convicted of conspiracy to murder. The 
remainder were acquitied. Both appellants 
Nos.1 and 2 were sentenced to transpor- 
tation for life. 
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It may be observed that the procedure 
adopted by the learned Judge in handling 
the case, quite apart from the materials 
contained in his summing up, was a faulty 
one. The verdicts which were given in the 
individual cases were all the verdicts of 
the jury. It was in accordance with law 
that he should take the verdict of the jury 
in the case of murder. But under the puzzl- 
ing and, to my mind, the artificial appli- 
cation of s. 269, Criminal Procedure Code, 
faced with the position that he was trying 
a combined case of murder and conspiracy 
to murder, he ought to have treated the jury 
on all charges, apart from the actual 
murder, as assessors. He ought to have 
taken their opinions as assessors individu- 
ally with regard to the conspiracy charges 
but he did not do so. This combined pro- 
cedure had been deprecated on more than 
one occasion in this Court, and as my 
learned brother points out. itis not at all 
necessary. By astroke, to use my learned 
brother’s expression, of the Government pen 
it is possible under the Criminal Procedure 
Code to alter the trial of conspiracy in a 
mixed murder and conspiracy case to one 
in which the jury furctions as jury in both 
aspects of the case. 


Another awkward position which has 
been created in this particular case is that 
if the learned Judge has taken the opinions 
of the persons sitting with him as assessors, 
and not thelr verdict as jurymen, there 
would have been, as far as the accused in 
the conspiracy part of the case were con- 
cerned, an appeal on facts, but as he did 
not do so, although there are rulings to the 
efect that such a procedure ought not to 
penalize the accused, no doubt, on an 
equitable basis, it is not quite certain 
whether they are permitted to have an 
appeal on the facts and law. So far as the 
two particular appellants are concerned, 
we are satisfied for reasons that I shall 
proceed to give that it would not be safe 
to uphold either of these convictions owing 
to the manner in which the learned Judge 
handled his jury. 


It will perhaps be convenient if I deal, 
firstly, with the conviction on the conspiracy 
charges in the case of both appellants. It 
is, of course, truegthat there is nothing more 
difficult to prove than actual criminal con- 
spiracy. The proof of conspiracy in law 
is very largely inferential, but the infer- 
ences which are to be drawn by the jury 
and which the jury should be directed 
40 consider with regard to their conspiracy 
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verdict, must be, even if they are mere in- 
ferences, supported by solid evidence. 

Now it seems to me that, as far as the 
conspiracy charge here is concerned, there 
is practically no evidence worth the name 
at all. The prosecution case was that the 
deceased who was a Muhammadan school- 
master had married a young child who, 
after the marriage ceremony had taken 
place, was retained in her father’s house. 
And for some reason or another, as the years 
went on, and she approached the actual 
age when she wovld normally have been 
allowed to goto her husband on attaining 
puberty, the family began to become 
hostile to him. One of the accused here 
is this girl-wife’s father. It is said in the 
evidence that he is a man of poor circum- 
stances in life. He had two grown up sons 
and there is a history of a law-case between 
the husband and his relatives in law and 
there is certain vague evidence about an 
earlier admitted assualt. But the main 
fignre in thetquarrel between the deceased 
school-master, the man who is said to have 
been poisoned, and the family, was accused 
No.1 before the Court whose name is 
Jalaluddin. Jalaluddin, it seems, was a 
neighbour of the wife's family and it is 
asserted in the evidence that he objected 
tothe girl-wife being handed over to the 
husband to live in her husband’s house, 
bevause although he himself had a wife and 
two children and appears to have been a 
man of middle age, he had become attached 
to this girl, and as evidence shows during 
her childhood and as she was growing up, 
he was in the habit of making her pre- 
sents of dress cloths, sweets and soon, and 
he used to visit her parent's house and the 
evidence also seems to show they preferred 
Jalaluddin to the deceased because they 
backed up the child’s objection to go to 
live-with the husband. 

The story of the Crown shortly is that 
accused No. 3, Ekabbar and another accused 
Azimuddin asked the deceased, probably . 
a more educated man than any of them, 
to come over to Ekabbar's house and take 
part in a religious reading at which a 
number of people in the village were 
meating, and after the religious reading 
had taken place, somewhat about mid- 
night, the deceased together with certain 
of the congregation including all the 
accused before the Court sat down to 4 
meal at Hkabbar’s invitation. It was a 
simple meal of rice and duck curry. The 
way it was served was not described quite 
uniformly in the evidence, but it appears 
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each guest was supplied with a glass of 
water and a plate for rice and subsequently 
a cup for the curried duck. Evidence shows 
that the rice was distributed on to these 
plates from the common bowl, but it 
seems that the curried duck was brought 
in, each guest's portion being already 
placed in the cup. The last accused, the 
woman I have mentioned, is said to have 
been engaged in the cooking of this meal 
and it is possible that she or anybody in 
the kitchen put the curry into the indivi- 
dual cups. It was Ekabbar, the man who 
was convicted of murder, who distributed 
the cups and it was the prosecution case 
before the Sessions Court that the cup 
tbat was placed before the deceased was 
made of porcelain, whereas the others were 
made of brass. It was not quite certain 
bow the cups were distributed, whether they 
were taken into the dining room all at 
once in a tray or whether Ekabbar 
brought them in two by two. Everybody, 
according to theevidence, commenced eat- 
ing, and towards the finish of the meal, the 
deceased got up gaying that he was feeling 
unwell. Subsequently, he was sick in tLe 
house and asked to be taken to another 
house nearby where a man whom he desig- 
nated as his disciple lived. There he became 
sick again. He was attended by a doctor, a 
local unqualified man, who tried to ad- 
minister some Vvomitting medicine consist- 
ing of Ipecac mixed with water, and he 
is also said to have given him some form 
- of injection. He subsequently died. When 
he called the attention of the company in 
the dining room that Le was unwell, he 
addressed Ekabbar by name. Ekabbar 
afterwards absconded and there is evidence 
to show that the portion of the vomit which 
was the result of the deceased being sick in 
the house where he dined was taken away 
and therefore could not be examined. The 
Vomit, however, which was found on a mat in 
the disciple’s house was examined. It 
contained traces, so the examiner says, of 
the aconite and when the body of the 
deceased was dissected at the post, mortem 
examination, there were found traces of 
aconite in the liver. That is more or 
less broadly the evidence of the prosecution 
given as to the actual crime in the Sessions 
Court and it might at once be said that 
there does not seem to be any implication 
in that story of appellant No.2, Jalaluddin. 
But there.is certain evidence against Jalal- 
uddin although it has no actual connection 

with the day of the deceased's death. 
The first is that a witness of the prose- 
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cution who was a shopkeeper said that 
Jalaluddin and another man had gone into 
his shop and the other man had bought 
some potatoes for him and that’ ib was 
Jalaluddin who produced the money to 
pay for the potatoes. If the evidence is to 
be construed in the ordinary manner the 
shopkeeper saw Jalaluddin taking 12 pice 
out of his pocket and making the actual 
payment. There was another evidence 
which was not commented upon in the argu- 
ing of the appeal, that another witness saw 
Jalaluddin and Ekabbar talking together 
the evening before or an evening very 
close tothe time the crime was committed. 

That is the sole evidence of conspiracy 
against Jalaluddin andin my opinion the 
learned Judge ought to havetold the jury 
at once, when the prosecution case was 
over, that such evidence was not sufficient 
to convict him of criminal conspiracy to 
murder the deceased. Ihave no doubt in 
my mind that the jury were largely in- 
fluenced inJalaluddin’s case by tke story 
of the quarrel between the husband and 
the wifes family, but such evidence is 
merely evidence of motive and is not direct 
or iudirect evidence to show that Jalalud- 
din was actually in the conspiracy. The 
potato buying incident is common place 
and nothing possibly can be concluded in 
my opinion from the two accused being 
seen talking together in the garden of 
Ekabbar’s house shortly before the day ot 
the crime. Now as to the conspiracy 
charge against EKkabbar: I am not satis- 
fied either that Ekabbar was guilty of con- 
spiracy on the evidence of what he did 
during the dinner. It seems to me that 
the conspiracy evidence, such as it is Ekab- 
bar's case, is bound up with the conspiracy 
evidence against Jalaluddin. There is also 
a history of motive in Ekabbar's case. 
He seems to have taken certain part in 
the expression of enmity and so on against 
the deceased, but that this evidence should 
amount toa testimony producing a plot to 
take the deceased’s life, I do not accept. 

We next come to the question as to 
whether, quite apart from the conspiracy, 
Ekabbar was guilty of the murder of the 
deceased munshi. ‘The first thing that 
occurs I think to an ordinary person read- 
ing the story of what occurred on that 
night must be this, that although the action 
of Kkabbar may have been that of a guilty 
man, it might have been that of an inno- 
cent Iman, and I do not find that the 
learned Judge pointed out this specifically 
to the jury or with enough force. It ig 
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true that he did mention the possibility of 
his innocence to the jury in general terms 
but it seems to me thatit was his duty to 
analyse all the movements which took place 
which could possibly be called guilty and 
subject them to a test one way or the other. 
Then the jury would have been in a much 
better position to make up their minds on 
this important question. I was careful 
to say that the story of the distribution 
of the plates and cups was not quite 
uniform in the prosecution evidence in the 
Sessions Court, but our altention was called 
by the learned Advocate for the first appel- 
lant to another very important point. It 
was this that in the evidence before the 
committing Magistrate there was a wit- 
ness who said that there was not only one 
porcelain cup which was on the dinner 
table, but in fact there were several. If 
this description was true, it deals a very 
severe blow tothe pivot of the prosecution 
case, because, as I understand it, it was 
somehow suggested that the fact that the 
deceased alone hada porcelain cup placed 
before him was because whoever placed 
the poison in that cup was unable io do 
so without running the risk of poisoning 
anybody else. That I suppose was the 
way it was put; but the theory seems to 
me to falltothe ground if in fact there 
were several cups made of China on the 
dinner table and not one of thespecially 
selected type. Nowhere however in the 
learned Judge’s summing up has this re- 
markable piece of evidence been comment- 
ed uponat all. There is no doubt that 
in all cases of murder by p»isoning, the 
only way in whichthe case of an accused 
can be successfully placed before the jury 
go tha: they are in an unassailable posi- 
tion to give their opinion one way or the 
other, is by the most minute analysis of 
the whole of the evidence in the case. 

Our attention was also called toa very 
considerable discrepancy which exists be- 
{ween the description of ithe symptoms 
displayed by the deceased man after he 
felt himself to be undergoing the effects 
of the poisoning on the evidence given by 
the witnesses in the Court of the ccmmit- 
ting Magistrate and in the Court of Session. 
It is quite obvious by a scheduled com- 
parison of these different versions of what 
occurred that the evidence before the Ses- 
sions Court has been perfected in favour 
of the prosecution, and with the fairness 
that always characterises the Orown in 
these cases, the learned Deputy Legal 
Remembrancer admitted that this evidence 
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bore traces of improvement all along the 
line. It is a piece of evidence that ought 
to have been specifically placed before the 
jury, but this was never done. The lear- 
ned Judge went very thoroughly into the 
evidence, but in these cases it must be 
remembered that throughout the time the 
jury satin Court they heard the evidence 
brought to their notice in resume by the 
defence and they heard the evidence reca- 
Pitulated by the prosecution, and what 
we want to see in this province is an 
attempt on the part of the learned Judges 
to throw, if possible, a new angle on the 
whole case, if that can be done, so that 
the Jury discriminating between the enthu- 
Slasm of the defence on the one hand and, 
what is usually known, the cold presenta- 
tion of the evidence for the prosecution 
on the other can be in a position to look 
on the evidence before the Court as a whole. 
I do not think that that was done in this 
case. I am very disappointed in the manner 
in which the learned Judge handled it. 
It would notbe safe in my View at all to 
hold Ekabbar guilty of murder on such 
evidence nor would it be at all safe to say 
that he and Jalaluddin were guilty of con- 
spiracy to murder. The consequence iê 
that these appeals will be allowed and the 
convictions and sentences of these two men 
will be set aside. There is also a Rule 
directed towards a possible enhancement 
of sentence. That Rule will be discharged. 
Henderson, J.—I am surprised that the 
learned Judge did not pass a sentence of 
death in this case. Murder by poisoning | 
is always cruel and deliberate. There was 
nothing in the evidence to suggest that 
there was any extenuating circumstance 
and the learned Judge does not give any 
reason for his action except a question: 
begging statement to the effect that the cir- 
cumstances do pot call for the extreme 
penalty. I should not be at all surprised 
if the reason is that the learned Judge 
was reluctant to sentence anybody to death 
on such flimsy evidence. The result of this 
is that the unfortunate appellants have 
been deprived of the advantage of a refer- 
ence which would have entitled them to 
show that they ought to be acquitted on. 
the facts. : 
It was, however, contended that in view: 
of the error made by the learned Judge in 
trying the conspiracy charge with a jury, 
the appellants have a right of appeal on 
facts. There are authorities both ways, I 
myself have no hesitation whatever in 
rejecting this contention. One of the old 
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eases of this Court is that reported in 
Empress v. Mohim Chunder (1). Now, the 
learned Judge, Mr. Justice Maclean, who 
expressed the opinion, himself said that it 
was unnecessary to do so because that par- 
ticular appeal, as an appeal on facts, failed. 
He gives no reason for his opinion. The other 
learned Judge, Mr. Justice Mitter, expressly 
declines tosubscribe toit. It seems to me that 
that opinion stultifies the provisions of 
s. 536 of the present Code and entirely 
ignores s. 418. If we read s. 536, it 
becomes apparent that the appellants have 
no real grievance in this matter at all. 
As soon as the learned Judge started to 
take the verdict on this charge, they 
should have protested and asked that the 
individual opinions of the jurors should 
be taken as assesacrs. Had the learned 
Judge refused to do that, they would have 
immediately brought themselves outside 
s. 536 and would have been able to show 
prejudice. The wording of s. 418 is per- 
fectly plain. It does not say ihat an 
appeal is limited to a question of law in 
a case triable by jury. The words used 
are “except where the trial was by jury”. 
That to my mind is perfectly conclusive. 
I, therefore, hold that there is no appeal 
on facts on the conspiracy charge. Had 
I held otherwise, Mr. Bhattacharya’s client 
would have been in a fridiculous position. 
He would have an appeal on facts on the 
conspiracy charge and not on the murder 
charge. 

Now, the conspiracy charge is, in my 
opinion, based on no evidence whatever. 
The only thing relied upon by the prosecu- 
tion is that incident with regard to the 
potatoes. ‘The prosecution were not able 
to show that aconite was administered in 
certain potatoes nor were they able to 
- Buggest that such potatoes were the pota- 
toes purchased in the shop in question. 
Had they been able to go as far as that, 
they could have made out a case of abet- 
ment against the appellant Jalaluddin. 
It surpasses my comprehension how any- 
body could on this evidence alone support 
a charge of conspiracy even in the 
popular sense of the term. Certainly it 
impossible to infer from this 
and this alone that these two appellants 
agreed together to murder the deceased. 
The learned Judge in my opinion should 
have directed the jury to acquit the two 
appellants on this charge. 

I entirely agree with my learned brother 
that the murder charge has not been 

(1) 3.0 765, . 
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dealt with in a proper way. The ex- 
planation seems to be, if I understand 
the charge to the jury correctly, that the 
learned Judge was so busy and worried 
over the conspiracy that he really fcrgot 
about the murder altogether. At any rate 
he nowhere places this charge specifically 
and clearly before the jury. The case is 
so weak that the learned Judge ought 
really to have considered very seriously 
whether he should have allowed it to go 
to the jury at all. What is transparent 
is that, apart from the evidence with 
regard to the China cup, there was 
absolutely nothing at all to justify the 
conviction. The learned Judge ought, 
therefore, to have put it in the forefront 
of the charge that the jury would not 
convict unless they accepted the evidence 
with regard to the Uhina cup, and then 
and there he should have referred to 
the discrepancy with regard to it. He 
should then have proceeded to put clearly 
the circumstances which have some im- 
portant bearings on this question, the 
case depending as it does upon 
circumstantialevidence alone. It is quite 
obvious that very important circumstances 
are those which ,tend to throw light on 
the question whether aconite was ad- 
ministered in the house of the feast or not. 
It should have been made clear to the 
jury that unless they were satisfied that 
the poison was administered in that house, 
this appellant could not be convicted. 

Now, one of the mositimportant circum- 
stance in this aspect of the case is the 
evidence with regard to the symptoms 
which was displayed by the de- 
he first complained of 
feeling ill. The most remarkable point 
of this evidence is, as, my learned brother 
has pointed out, the case made in the 
committing Magistrate's Court. I shall 
first deal with the evidence in the com- 
mitting Magistrate's Court. The only 
symptom suggesting aconite poisoning in 
their depositions is vomitting. Vomitting, 
of course may be accounted for in countless 
ways. The othersymptoms did not suggest 
aconite poisoning at all. 

Then when the case comes into the 
Court of Session we find the characteristic 
symptoms of aconite poisoning introduced 
for the first time and jumbled up with 
the other symptoms that were given out 
in the early stage of the case. The 
result is that not only ought the learned 
Judge to have pointed out to the jury 
the very grave doubt whether the deceased 
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had taken aconite when his illness first 
‘developed; but he should also have drawn 
their attention to the very suspicious 
nature of the evidence. No reasonable 
man could doubt that these symptoms 
Were introduced into these depositions as 
a result of the chemical examiner's report. 
There is, therefore, the further print that 
the learned Judge should have asked the 
jury to hesitate before they accepted the 
evidence of witnesses guilty of such 
unblushing concoction, with regard to any 
of the incidents that took place at the 
feast. 

Then the other important question on 
this point is what transpired in the second 
house where P. W. No. 14 was called in to 
treat the deceased. The suggestion of the 
defence is that aconite may have been 
administered by this man either thro- 
ugh mistake or incompetence. At any 
rate, they point out the various unsatis- 
factory features in his evidence. This 
witness appears to have been mishandled 
by the learned Judge altogether. He told 
the jury that the fact that aconite was 
found in the vomitted matter picked up 
in the second house completely disposes 
of the defence theory. That is not so at 
all. It entirely depends upon whether the 
doctor was telling the truth or not. The 
finding of the aconite, therefere, is consistent 
with either case. The learned Judge 
should have directed the jury accordingly 
and then proceeded to point out the 
invidious position in which this doctor 
was Placed and the unsaticfactory features 
of his deposition. When | read it, it 
certainly appears to me that it is more 
the attempt of a man trying to defend 
himself than of a man who is telling all 
that he really knew about the case. I 
am not inclined to say any more. | 
entirely agree with my learned brother 
that this case was not properly put before 
the jury at all. I have no doubt that if 
they had been properly charged, they 
would have brought in a verdict of not 
guilty unless they were entirely unreason- 
able men. 


D. Conviction set aside. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 191 of 1936 
- September 21, 1937 
Nramat ULLAH AND ALLsoP, JJ. 
KEDAR NATH—DEFENDANT— 
APPELLANT 
veTSUs 

SHIAM LAL——PLAINTIFF—RE8SPONDENT 

U. P. Agriculturists’ Relief Act (XXVII of 193$), 
8. 5 (2)—S mall Cause Court is subordinate to District 

01472. 

Under s. 3, Civil Procedure Code, the Court of 
Small Causes is subordinate to the District Court 
andthat is the sense in which the term ‘subordi- 
nate’ must have been used in the U.P. Agricul- 
turists’ Relief Act. Consequently an appeal from an 
order under s,§(2) of the U. P. Agriculturists’ Relief 
Act passed by the Court of Small Causes lies not 
= I High Court but tothe Court of the District 

udge. 


F. O. A. from an order of the Second Sub- 
Judge, Oawnpore, dated February 29, 1936. 

Mr. Sri Narain Sahai, for the Appellant. 

Niamat Ullah, J.—This is an appeal 
against an order under e. 5, cl. (2), Agricul- 
turisis’ Relief Act. The Court from whose 
order this appeal has been tiled was the Court 
of Small Causes. It directed that the dec- 
ree might be paid in certain instalments 
and the complaint is that these instalments 
do not extend over a sulficiently long 
period. The question before us, in the 
first place,is whether an appeal lies to 
this Cours. It has been held that the 
Court of a Civil Judge is immediately subor- 
dinate to the Court of the District Judge; 
but the argument here is that this is a 
Court of Small Causes and no appeal from 
it lies to the District Judge. Itis, therefore, 
urged that the Court of Small Causes is 
immediately subordinate to this Court 
which may interfere with its decisions by 
way of revision. 

We do not think that this is the proper 
criterion for deciding what is meant by 
subordination according to the terms of the 
Agriculturists’ Relief Act. Under s. 8 
Civil Procedure Code, the Court of Small 
Causes is subordinate to the District Court. 
We think that that is the sense in which 
the term ‘subordinate’ must have been 
used in the Agriculturists' Relief . Act. 
We, therefore, hold that the appeal lay not 
to this Court but to the District Court. 
We return the memorandum of appeal for 
presentation to the proper Court. 


D. ; Memorandum returned. 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 198 of 1934 
February 2, 1937 
8. K. Guosz AND PATTERSON, JJ. 
Mudsmmat SATYADUNNESSA 
‘KHATUN AND OTHERB— PLAINTPIFEFS — 
APPELLANTS 
l _ versus E 
GAIBANDHA LOAN Co., LTD. AND OTHERS— 
‘DEFENDANTS— RESPONDENTS 
‘Civil Procedure Code (Act V ‘of 1908), O. VII, 
r. 11,.0. VI, 7.17—Plaintiff claiming relief for 
possession or in alternative for compensation—Relief 
for compensation larger—Court ordering court-fees 
on larger relief and granting time to make up 
deficiency—Plaintiff applying for amendment of 
plaint before expiry of time—Amendment not allow- 
ed and plaint rejected—Held, Court could allow 
amendment of ‘claim or allow it as amendment of 
pleadings. JIN 
Where ina suit the plaintiff claimsa relief for 
possession of property or in the alternative for com- 
pensation tothe extent of one lac of rupees and the 
trisl Court holding that the court-fees should be paid 
for the relief of compensation, it being the larger 
relief, gives the plaintiff time to make ‘good the 
deficiency, and on the date of hearing the plaintiff 
puts in an application to amend the plaint so as to 
reduce the claim, the Court should not reject the 
application for amendment and the plaint as being 
insufficiently stamped. 
Where the prayer for amendment is made ‘actually 
before the order rejecting the plaint and before the 
time allowed by the Court for payment of the 
deficit court-fees had expired, the Court has power 
to‘allow abandonment of part of the claim on the part 
of theplaintiff or, if it be treated as an amendment of 
the, pleadings, to order such amendment under O, VI, 
r. 17, Civil Procedure Code. Hither of these things can 
bedone at any time after the institution, The Court 
doesnot lose that- power by reason of the fact that 
the rent? is allowed a certain time within which to 
file the court-fees.. Midnapore Zemindari Co. v. 
Secretary of State (1)'and Mahammad Fateh Nasib v. 
Baradindu -Mukherjee (2), reled om | 
‘G. "A. ftom ‘the original decree of the 
Sub-Judge, Rangpore, dated June 23, 1934. 
‘Messrs. ‘Brojolal ‘Chakraburty and 
Biréndra Kumar De, for the Appellants. 
‘Messts. Atul Chandra Gupta and Satish 
Citandra' Sinha (for Defendant No. 1) and 
Sir Saadulla (for Defendant No. 2), for the 
Respondents. - | l 
‘S. K. Ghose, J.—This is ‘an ‘appeal by 
the ‘plaintiffs and -it arises under the fol- 
lowing circumstances: The suit was for 
setting aside -a certificate sale held by the 
Collector for ‘arreafs'of -cess’on the allega- 
tion that the-sale was frauduléntly brought 
about by ‘defendant No. lin collusion with 
the ‘peons of the Collectorate. There is 
a further prayer that if the Court should 
decide that the sale is'not liable tobe set 
aside, a decree may ‘be passed directing 
defendant No. l to return the proper- 


ties to the plaintiffs or, failing that, to pay 


asum of one lac -of‘rupeés tothe plaintiffs 
172-113 & 114 
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as compensation. Paragraph 8 of the plaint 


runs thus : eee 

“For the purposes of the jurisdiction of this 
Court this suit is valued at Rs. 1,00,000 and the 
property in suif being a revenue paying mahal this 
plaint in this suit ie filed by paying a court-fee of 
Rs. 1,020 on Rs 15,505-5-0 as being ten times the 
revenue thereofamounting to Rs. 1,050-8-6 per year 
under s. 7, el. (v), Court Fees Act.” : 

Thereupon the question of adequacy or 
otherwise of court-fees came up for decision 
and was considered by the Subordinate 
Judge in his orderdated May 17, 1934. 
He decided that the governing factor should 
be the larger relief asked for, which in 
this case was the alternative prayer for 
payment of one lac of rupees, and he 
accordingly directed the plaintiffs to pay 
court-fees on one lacof rupees. On May 
91, 1934 the plaintiffs put in a peiition 
praying for time tofile the balance of 
the court-feesas ordered and three weeks 
time was allowed till June 21, 1934. On 
that date the plaintiffs, instead of paying 
the balance of court-fees, filed a petition 
for amendment, which is printed at p. 36 
ofthe paper-book. The prayer was that 
they should be allowed to value their 
alternative claim for l 
“compensation at present on Rs. 16,000, and if after 
hearing they are found to be entitled to additional 
compensation then they pray that they may be 
allowed to get a decree for, that excess amount by 
paying additional court-fee thereon;” 
and they asked that the prayer Kha of 
the plaint might be amended accordingly. 
The order which the Subordinate Judge 
passed upon this petition on June 21, 
1934, does not show that he considered the 
prayer on its merits, but itis also clear 
that, he understood that the prayer was 
to reduce the amount of compensation. 
The order rans thus : | 

“Tn this case plaintiffs’ relief in the suit was for 
possession ofthe property or compensation to the 
extent of onelac of rupees, The Oourt held that 
the larger of the two reliefs would determine the 
value of the stamp and asked the plaintiffs to 
supply the requisite stamp paper on one lac of 
rupees within a certain time. The plaintiffs pray 
to-day for amendment of the plaint by reducing 
the amount of compensation. In view of the deci- 
sion in Midnapore Zemindari Co. v. Secretary of 
State (1), 1 think the prayer for amendment cannot 
be allowed. The petitionis, tnerefore, rejected.” 


Upon that the plaintiffs filed a petition 
praying for further time to file deficit 
court-fees, but this was rejected. There- 
upon as the plaintifis did nottake any 
further steps, the plaint was rejected on 
June 23, 1934. Against that order this 
appeal has been filed. The contention for 
the appellant is that the learned Judge 

(1), 44 0352; 40 Ind, Oas. 96; A 1R1917 Oal. 77; 
210 W N 834. 
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belcw was wrong in thinking that in the 
present case he was bound by the decision 
in Midnapore Zamindari Co. v. Secretary 
of State (1) and that what the plaintiffs 
were asking for by the aforesaid peti- 
tion of June 21,1934, was to abandon a 
part of their claim, which they are entitled 
todo at any time after the institution of 
the suit under O. XXIII, r. 1, Civil Pro- 
cedure Gede. Mr. Gupta for the respondent- 
defendant No. 3, on the other hand, has 
contended that the decision in Midnapore 
Zamindari Co. v. Secretary of State (1) 
governs the facts of the present case. 
In that case, a court-fee of Rs. 10 was paid 
in a suit purporting to be under s. 1lil-A, 
Bengal Tenancy Act, but the plaintiffs 
prayed forthe declaration (a) that they 
were occupancy raiyats, and (b) that 
theentry in the Record of Rights, showing 
them as tenure holders, was a nullity; 
the plaintiffs, on being required to supply 
the deficit court-fee on the second relief 
claimed, failed todo so within the time 
fixed bythe Court and so the plaint was 
rejected under O. VII, r. 11, Oivil Proce- 
dure Code. Thereupon, at the time of the 
argument before the High Court, the 
Advocate for the appellants prayed for 
permission to have that prayer struck off 
and for restoration ofthe suit. The judg- 
ment of Sanderson, C. J. shows that the 
Court agreed with the decision of the 
Judge below and*held that he had no 
alternative but torejectthe plaint under 
O. VIL, r. 11. Turning to the suggestion 
made in the High Court for permission 
to have the prayer for consequential] relief 
struck off, Sanderson, O. J. remarks as 
follows : 

“The learned Counsel who appeared on behalf of 
the plaintiff asked thie Court to give the plaintiff 
leave to amend his plaint by striking out para. (b) 
of clause 11 in his plaint. In my judgment he 
ought not to be allowed to doso forthe reasons 
I have already given and this Court has no more 
powerthan the learned Judge when it is shown 
that. the case comes within O. VII, r. 11. This 
Court has no jurisdiction; the provision is manda- 
tory, and this Court, just the same as the Court 
below, is bound by that section which provides 


that under the above-mentioned circumstances the 
suit shall be rejected,” 


It seems tomethat this decision takes 
it for granted that theorder of rejection 
of the plaint had already been made pro- 
perly under O. VII, r, 11, for failure to pay 
the court fees within the time allowed by 
the Court. That being the case it was 
not opento the Court to allow further 
amendmentof the plaint. Butin the pre- 
sent case the prayer for amendment was 
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made actually before, the order rejecting 
the plaint was passed and before the time 
allowed by the Court for payment of the 
deficit court-fees had expired. The Court 
undoubtedly had power to allow abandon- 
ment of part of the claim on the part of 
the plaintiff or, if it be treated as an 
amendment of the pleadings, to order such 
amendment under Ô. VI,1.17. Either of 
these things could bedone at any time 
after the institution. Surely it cannot be 
said that the Court had lost that power 
by reason of the fact that the party had 
been allowed a certain time within which 
tofile the court-fees. On the facts as 
mentioned above it seems to us that the 
present case may be distinguished from 
those in Midnapore Zamindari Co. V. Secre- 
tary of State (1). This is in conformity 
with the view which was taken in Muham- 
mad Fatah Nasib v. Saradindu Mukherjee 
(2). Mr. Gupta has contended, that case 
and a series of cases considered there may 
be distinguished on the ground that there 
the question was whether an insufficiently 
stamped plaint could be allowed to be 
treated as an application tosue in forma 
pauperis. But wedo not think that this 
was the ratio decidendi. There also the 
plaintiff was allowed time by the Court 
to pay deficit court-fees. On the date 
fixed for such payment the plaintiff, 
instead of paying the deficit court-fees, 
applied for permission to continue the 
suit asa pauper. The trial Court held 
it to be barred by the decision in 
Selina Sheeham v. Hafez Muhammad 
Fateh Nasib (3) and so rejected the appli- 
cation, and the deficit court-fees not being 
paid rejected the plaint. The order of 
rejection was undoubtedly justified by the 
provisions of O. VII, r. 11. But the ques- 
tion arose whether the interposition of 
the application for permission to ccntinue 
the suit there made any difference. It 
was held that when such an application 1s 
made within the time allowed by the 
Court for payment of the deficit court-fees 
and before the plaint is rejected it is not 
obligatory on the Court to reject the 
application. In this case, -Abdul Khalef 
Molih v. Bama Charan Chatterjee (4) 
cited above, was considered and distin- 
guished or not followed. In the present 
case having regard to the facts we prefer 

(2).40 O W'N 747; 162 Ind.-Cas, 689; AIR. 1986 
Cal. £21; 66 O LJ 78; 8 RO 643. 

(3) 360 WN 567; 139 Ind. Cas. 520; AIR 1932 
Cal. 685; Ind. Rul. (1932) Oal. 634. 

(4) 36 O W N 747; 140 Ind. Oas. 586; AIR 1932 
Oal. 773; Ind. Rul. (1933) Cal. 7. 
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to follow the authority of the case reported 
in Muhammad Fateh Nasib v. Saradindu 
Mukherjee (2) and we must hold that the 
learned Judge below was not justified in 
holdiag that he was hound by the decision 
in Midnapore Zamindari Co. v. Secretary 
of State (|) to reject the plaintiffs’ ap- 
plication for amendment. 

Mr. Gupta for the respondent-defendant 
No. 1 has contended that on the merits 
the application cannot be treated as one 
under O. XXIII, r. 1, because really the 
plaintifs had not abandoned any part of 
their claim and that they were only putting 
the reduced valuation tentatively with a 
claim to future enhancement if possible. 
It seems to usthat this objection is not so 
important. If the application does not 
come under O. XXIII, r.1,it would come 
under O. VI, r. 17 as being an application 
for amendment of the pleadings. The 
point is thatin either view, before rejecting 
the plaint, the Court was entitled to con- 
sider the application onthe merits. But 
asa matter of fact Mr. Chakraburty 
appearing for the appellant in this Court 
has contended that the plaintiff's applica- 
tion was really meant to be an abandon- 
ment of a part oftheir claim by reducing 
the value of the alternative claim for 
compensation from Rs. 1,00,000 to Re. 16,000. 
Mr. Onakraburty has to admit that the 
language of the petition for amendment 
is at least clumsy from this point of 
view, but he points out that in the lower 
Court the learned Judge himself understood 
the prayer tobe one for reducing the 
amount of compensation and further 
that p. 40 of the paper-book shows that 
the present appeal is also limited to the 
amount of Rs. 
is no question that the plaintiffs are 
really asking to be allowed tolimit the 
amount of compensation to Rs. 16,000. 
The order rejecting the plaint being out 
of the way it is open tothe Court to 
consider the application and allow the 
plaintitis to limit their claim for compen- 
sation to thattigure. We consider that this 
should be done in this case and itis not 
necessary as was done in Muhammad 
Fateh Nasib v, Saradindu Mukherjee (2) 
to direct the lower Court to consider the 
application again on its merits. 
view we allow the appeal, reverse the 
order rejecting the plaint and‘direct that 
the plaint be taken with the amendment 
as mentioned above. The plaint will be 
amended by inserting the figure Rs, 16,000 
in place of Rs. 1,00,000 wuerever that 
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sum appears in. the original plaint. On 
the question of costs Mr. Gupta has pointed 
out that the suit was filed so long ago as 
1933. The plaint was once rejected for 
non-payment of court-fees and then revived. 
There is also a certain amount of laches 
on the part of the plaintiffs.in the proceed- 
ings at which the defendants appeared. 
Defendant-respondent No. 1 who appeared 
in this Court is entitled to his costs includ- 
ing the costs of the paper-book, if any, 
hearing fee in his case is assessed at ten 
gold mohurs. 

Sir Saadulla appearing for the defend- 
ant No. 2 in this Court has contended that 
he has been made an unnecessary party. 
Whether he was an unnecessary party to 
the plaint is a question which we need not 
enter into. As he was made a party de- 
fendant in the trial Court, we cannot say 
that he was made an unnecessary party 
in this Court. Defendant No. 2 is also 
entitled to his costs from the plaintiffs; 
hearing fee in his case is assessed at three 
gold mohurs. Under s. 13, Court Fees 
Act, we direct a certificate to be granted 


tothe appellants authorizing them to 
receive back from the Oollector the full 
amount of the court-fees paid on the 


memorandum of appeal in this Court, The 
cross-objection isnot pressed, and is dis- 
missed without costs. 

Patterson, J.—I agree. 

D. Appeal allowed. 





PATNA HIGH COURT 
Full Bench 
Criminal Appeal No. 3 of 1937 
November 8, 1937 
COURTNEY- TERRELL, O. J., JAMES AND 
! Manouar LALL, JJ. 
KESHARINANDAN RAMANI[~ 
APPELLANT 
VETSUS 


EMPEROR—Oppositge PARTY 

Criminal Procedure Code (Act V of 1898), ss. 476, 
476-B —Sub-Deputy Magistrate refusing to direct 
prosecution under s. 476—On appeal, District Magis- 
trate directing prosecution—Appeal from his order, 
af maintainadle. | 

Where the Sub-Dsputy Magistrate refuses to 
direct prosecution of a witness under s. 476, Crimi- 
nal Procedure Code, for an offence under s. 193, Penal 
Code, but the District Magistrate under s. 476-B, 
directs the prosecution, there is n> right of appeal 
against this order. Ranjit Narain Singh v, Ram 
Bahadur (1) and Narayan Meher v. Dhana Meher (2), 
overruled. 

[Case-law referred to | 

Gr. A. from the order of the District 


Magistrate, Patna, dated May 4, 1934, 
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Mr. K. N. Moitra, for the Appellant. 

The Assistunt Government Advocate, for 
the Crown. 

Opinion.—The appellant Kesharinandan 
moved this Ccurt against an order of the 
District Magistrate directing his prosecu- 
tion for an offence under s. 13, Indian 
Penal Ccde, passed in an appeal from the 
order of the Sub Deputy Magistrate of 
Patna City refusing to take action under the 
provisions of s. 476, Criminal Procedure 
Code. Upon the appeal being placed for 
final hearing before a Judge of this Court, 
a preliminary objection was taken on behalf 
of the Crown that the appellant ought to 
have appealed to the Sessions Judge before 
coming to this Court. The objection was 
appaiently based upon the decision of this 
Court in Ranjit Narain Singh v. Ram 
Bahadur (1) which was followed in Narayan 
Meher v. Dhana Meher (2). It was brought 
to the notice of the learned Judge before 
whom this objection was taken that 
this view of the law had been dissented 
from in almost every other High Court 
in India, whereupon he referred the 
case to a Division Bench, which, in 
view of the importance of the question 
involved, have referred the matter to this 
Full Bench. ; 

Before dealing with the cases which 
cluster round the section, it is necessary 
to read and consider the relevant sections 
themselves. ‘Section 476 is a general 
section which gives the Court (civil, criminal 
_or revenue) the right to take action against 
any person where the Ccurt is of opinion 
that it is expedient in the interests of 
justice that an inquiry should be made into 
any offence referred to in s. 195, and 
it also empowers such a Court, after 
any preliminary inquiry which it may 
deem fit to make and after recording a 
finding to the effect that it is expedient 
in the interests of justice to do so, to 
make acomplaint in writing as provided 
in the section. Itis important to note that 
tLe concluding words of the section, which 
have given rise to some confusion, are 
that after a complaint has been made, the 
Oourt 

“shall forward the same to a Magistrate of the 
first class having jurisdiction, and may take 


sufficient security for the appearance of the 
accused before such Magistrate, or, if the alleged 


(1) 5 Pat. 262; ?4 Jnd. Cas. 598; AI R 1£26 
Pat. tl; 27 Cr,L J 641; 7P L T114; (18926) Pat. 


69. 

(2) 10 Pat. 446; 133 Ind. Cas, (€3; AIR 1981 
Pat. 843; (1931) Cr. Cas, 491; eo: CQ LJ 1&5 12 P 
L T 638; Ind. Rul, (1931) J at. 395. 
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offence is non-bailable, may send the accused in 
custody to such Magistrate, and may bind over any 
person to appear and give evidence before suth 
Magistrate.” 


When this has been done, the person 
aggrieved by a complaint being ordered ‘to 
be made against him or the person on whose 
application the Court has refused to make'a 
complaintis given a right to appeal to the 
higher authority under the provisions of 
s. 476-B. That section is very clearly 
worded. It says that: 

“Any person on whose application any Civil, 
Revenues or Criminal Court has refused to make a 
complaint, or against whom such a complaint has 
been made, may appealto the Court to which such 
former Court is subordinate and the superior Court 
may thereupon direct the withdrawal of the com- 
plaint or itself make the complaint which the Subordi- 
nate Court might have made under s. 476, and if it 
makes such complaint, the provisions of that section 
shall apply accordingly.” i | 
(to quote only the relevant words in the 
section). The last provision in this section 
underlined |here italicized—Hd.] above has 
been taken by this Court, in the decisions 
under consideration, to mean that the person 
against whom the complaint is made by 
the Appellate Court has further the right 
to appeal under gs. 476-B. In. our opinion 
this is not the meaning. The words clearly 
mean that after a complaint is made on 
appeal, the procedure to be followed ‘in 
forwarding the complaint and the accused 
and in taking ‘recognizance froma witness 
shall be as laid down in s. 476. This matter 
appears tous to be very clear and but for 
the decisions of this Court which we now 
proceed to consider, it would be difficult to 
conceive that any other interpretation 
could be put on it. The first decision of 
this Court on this point is in F'aujdar Rav V. 
Emperor (3) where a Single Judge of this 
Court dealt with the matter which ‘arose 
before the Revenue Courtsin this way. A 
Collector acting as a Revenue Court ‘had 
set aside an order of the Sab-Deputy 
Collector refusing to make a complaint 
against the petitioner in that case and 
himself directed the filing of a formal 
compiaint. Thereupon, the petitionér in 
that case appeared before the Oommissioner 
and presented: an appeal. The Commis- 
sioner refused to entertain the appeal on 
the ground that no second appeal lay to 
him. Against that order the High Coutft 
was moved and the learned Judge, who 
decided that case, held that the Collector 
acting asa Revenue Court was subject to 
the superintendence of ‘the High Court and 
that his order was revisable under e. Llo, 

(3) 7P L T199; 90 Ind. Cas, 445; A IR 1926 
Pat. 25; 26 Cr. L J 1565. 


1937 


Civil Procedure Code. He also held that 
the High Court had jurisdiction to interfere 
under s. 107 of the then Government of 
India Act, and inasmuch as the Collector 
had refused to apply his mind to the evi- 
dence which was in favour of the petitioner, 
the High Court held that the Collector 
had refused to exercise the jurisdiction 
vested in him and, therefore, set aside 
the order acting under s. 115, Civil 
Procedure Oode, as well as under s. 107, 
Government of India Act. Towards the end 
of the judgment there is a paragraph which 
states that : 

“Under s. 476-B, Oriminal Procedure Code, it 
appears that. when an Appellate Court sets aside 
the order of the original Court, the party 
prejudicially affected has a right of appeal to the 
Oourt fo which appeals from that Appellate Oourt 
ordinarily lie.” 

This.was entirely obiter dictum and not 
at all necessary for the decision of that case, 
which was indeed decided upou its own 
facts. The other cases which are referred 
to,in the referring order are an authority 
for the proposition that a first appeal will 
lie again from an Appellate Court's order 
under s. 476-B when it directs the filing of 
a.complaint on reversing the refusal of the 
first. Court. As indicated above, in our 
Opinion, this View is wrong. The crux of 
the, matter is very clearly set out in the 
Judgment of the Calcutta High Court in 
Ahmadar Rahman v. Dwip Chand (4) where 
Rankin, C.J: has dealt with the question 
exhaustively, and with great respect we 
adopt that decision. In our view it was 
never the intention cf the Legislature to 
provide two first appeals; the language 
used by the Legislature gives no warrant 
for the contrary view. The decisions of 
the other High Courts in Hikmaz-Ullah. 
Khan v. Sakina Begam (5), Moideen 
Rowthen v. Miyassa Pulavar (6), Govind 
Hari Prabhu Mirashi v. Emperor (7), Ma 
On Khin v. N. K. M. Firm (8) and Muham- 
mad Idris v. Emperor (9) are also to the 
same effect. 

(4) 550 765; 106 Ind. Cas, 711; A I R 1928 
Oal. 281; 29 Or. LJ 119; 320 W N 164. 

(5) 53 A 416; 129 Ind. Oas. 264; A IR 1931 


All. 305; (1931) Or. Oas. 449; 32 Or. L J 367; (1931) 
A L J 117; Ind. Rul. (1931) All, 136. 


(6) 51 M 777; 111 Ind. Cas. 114; AI R 1928 
Mad. 506; 29 Or. LJ 786: 55 M LJ 444; 281 W 
134; 10 A. I Or. R-480. 

(7) 59B 340; 156 Ind. Cas. 713; A I R 1935 


Bom 157; (1935) Or. Cas. 295; 36 Or. L J 981; 37 
Bom. L R 106; 8 R B 20 (2). . 
AI R 1927 


(8) 5, R 523; 105 Ind. Cas. 457; 
Rang. 313; 28 Cr. L J 937. 
(9) 6 Lah. 56; 88 Ind. Gas. 528: AI R 1925 


Lah. 322; 26 Cr. LJ 1168; 26 P L R 199; 1.Lah. Cas, 
480; 7 Lah. L J 584, l 
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We, therefore, answer the reference in 
these terms, that the decisions of this High 
Court reported in Ranjit Narain Singh v. 
Ram Bahadur (1) and Narayan Meher v. 
Dhana Meher (2) were wrongly decided, 
that the appellant has no right to prefer an 
appeal against the order of the District 
Magistrate passed under s. 476 B, Criminal 
Procedure Oode. This appeal will now be 
treated as an application in revision and 
will be heard by a Single Judge of this 
Court in the ordinary course. 

D. ; Answer accordingly. 


ALLAHABAD HIGH COURT 
Execution First Appeal No. 355 of 1934 
August t, 1937 

SULAIMAN, O. J. AND ORBE, J. 
B. KRISHNA CHANDRA 
AGARWAL—J upaMENT-pEBTOR — 
APPELLANT 


VETSUS 
Firm MOHAN LAL-BHIKAM 
DAS & Oo.—Drores-HoLpEe 
— RESPONDENT 

Civil Procedure Code (Act V of 1903), O. XXI, 
r. 50 (2)—Decree transferred to another Court for 
execution—Court passing decree, if can grant leave 
ander O. XXI, r. 50 (2) 

The Court passing the decree does not cease to 
have jurisdiction to grant leave to the decree-holder 
under O XXI, r. 50 (2), Civil Procedure ode, 
merely ‘because it has tr.usferred the execution of 
the décree to another Court. Maharajah of Bobbili 
v. Sri Raja Narasaraju (ls and Sital Prasad v. 
Clements Robson & Co, (2), distinguished, Kalu Ram 
y. Sheonand Rai Jokhi Ram (3), referred to, 

Ex. F. A. from the decision of the Sub- 
Judge, Fatehpur, dated August 7, 1934. 

Messrs. K. C. Mital, S. N. Seth and 
S. N. Misra, for the Appellant. 

Mr. S. N. Sahai, for the Respondent. 

Judgment.—This is an appeal by the 
judgment-debtor arising out of an execution 
proceeding. The decree had been obtained 
originally from.the Bombay High Court 
against a firm Kishun Chand-Har Govind 
carrying on business at Cawnpore as well 
as scme other peisons. This decree was 
transferred for execution to the Fatehpur 
Gourt forthe realization of the amount 
by attachment of the certain shops. The 
Court allowed time to the decree-hclder 
tostate clearly whether he would proceed 
against the firm or against the personal 
properties of Kishun Chand-Har Govind. 
In the meantime, the decree-holder filed 
an application in the Bombay High Court 
which had passed the original decree 
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and obtained an order directing that the 
decree-holder was at liberty to execute 
the decree against Xishun Chand and 
Har Govind also. Objection was then 
taken in the Fatebpur Court to which 
execution had been transferred that the 
Bombay High Court had no jurisdiction 
in tLe matier and its order was ultra vires 
inasmuch as the decree had been trans- 
ferred to the Fatehpur Court for execution. 
This contention has been repelled, and 
we think rightly, by the Court below. 

The learned Counsel-‘for the appellant 
reliescn Maharajah of Bobbili v. Sri Raja 
Narasaraju (1). But in that case, although 
the decres had been transferred by a 


District Court to a Munsif's Oouri for 
execution and had not been returned, 
asubsequent applicatiin was neverthe- 


less made inthe Court of the District 
Judge which their Lordships of the Privy 
Council said could not amount to a valid 
step-in-aid of execution. After the 
execulion itself is iransferred, the only 
Oourt to which an application for execu- 
tion could be made or step-in-aid could be 
taken would be the Court executing the 
decree and not the Court which had passed 
the criginal decree. 
has no application to the case before us. 
Order XXI, r.50(2) which applies to the 
oe of this case lays down expressly. 
tnat: 

“Where the decree-holder claims to be entitled 
to cause thedecree to be executed against any 
person otherthan sucha person asis referred to 
in sub-r. 1, cis, (b) and (c) as beinga partner in the 


firm, hemay apply tothe Oourt which passed the 
decree for leave...,....." 


Prima facie, therefore, the Court to which 
the application for leave can be made is 
the Court which passed the decree and 
that would be the High Court. It appears, 
bowever, that a Divisicn’ Bench of this 
Court in Sital Prasad v. Clements Robson 
& Co. (2) cametothe conclusion that by 
virtue ofthe provisions of 8,42, Civil 
Procedure Code, the executing Court also 
has the same power, for under that section 
the C' urt executing the decree sent to it 
shall have the same powers in executing 
such a decree as if it had been passed by 
itself; although the learned Judges at 
p. 390% remarked that for the purposes of 

(1) J4 ALJ 1129; 36 Ind. Cas. 682; AI R 1916 
P O16; 43 IA 238; 39M 640; 31 ML J 300; 18 


Pom. L R 908; 20 M LT 472: 24 OL3 478 4 LW 


558; (1918)2M W N 541; 210 WN 162;1 PL W 
26 (PO) 


(2) 43 A 304: 61 Ind Cas.401; A 1 R1921 All. 
199; 19 A LJ 187. 


*Page of 43 A.—[#d.] 
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execution the executing Courtis to be 
deemed to be the Court which passed the 
decree, apparently all that they intended 
tolay down was that the Court would 
have jurisdiction to entertain the applica- 
tion and grant leave under O. XXI, r. 50 (2). 
It seems to us thatthe Patna High Court 
in Kalu Ram v.Sheonand Rai Jokhi Ram ` 
(3) hastaken a contrary view holding 
that itis only the original Court which 
passed adecree and not the Court to which 
the decree has been transferred for 
execution which can entertain. such an 
application. YTtisnot necessary for us to 
consider that point in this case. Sital 
Prasad v. Clements Robson & Co. (2) 
is certainly distinguishable, because 
the learned Judges did not lay down that 
the Court which had passed a decree 
ceases to have jurisdiction in the matter 
although O. XXI, r. 50 (2) expressly 
refers to such Court. Furthermore O. XXI, 
r. 25, also provides that any order of the 
Court by.which the decree was passed, or 
of such Court of Appeal aforesaid in rela- 
tion to the execution of such decree, shall 
be binding upon the Court to which the 
decree was sent for execution. We are, 
therefore, unable to hold that the Bombay 
High Court has ceased to have jurisdiction 
to grant leave under O. XXI, r. 50 (2) 
merely because it had transferred the 
execution ofits own decree to the Fateh- 
pur Court. If the appellant wishes to 
raise any question asto fraud in getting 
service effected of the summons issued 
by the Bombay High Court or wishes to 
have the order of the Bombay High Oourt 
set aside or reviewed, his remedy is ap- 
parently to apply to that Court. The 
appeal is accordingly dismissed with costs. 


D. Appeal dismissed. 
(3) 11 Pat. 580; 141 Ind, Cas. 61; A I R1932 Pat. 
323; 13 P L T 751; Ind. Rul. (1933) Pat, 44. 





RANGOON HIGH COURT 
Oriminal Revision No. 225-B of 1937 - 
May 26, 1937 
MAOKNEY, J. 

E. OLARK AND ANOTHER — Å PPLICANTS 
versus 
Tue KING—Opposits Party 


Criminal trial—Presumption— Accused refusing to 
give account of what happened Adverse inference 
against accused, if can be drawn. 

Persons accused of an offence may not have & 
very satisfactory explanation to offer for the cir- 
cumstances in which they were found, and they 
may prefer to say nothing, although the allegations 
of the prosecution make the case very much more 
serious than would the mistake, to which they 
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might otherwise have admitted. One cannot, in all 
cages, draw an adverse inference from the fact that 
the persons accused refuse to give their account 
of what happened. 

Where a witness called by the prosecution fails to 
corroborate the prosecution story, itis no part of the 
accused to seek to remedy the omission in cross-exa- 
mination. 


Cr. R. from an orderof the Township 
Magistrate, Kyauktan, dated April 2, 1937. 
Mr. Saw Tun Taik, for the Applicants. 


Order. -The applicant E. Clark was 
employed in the British Burma Petroleum 
Company at ‘Thilawa and the applicant 
Maung Kyaing is alleged to have been a 
servant of his. They have been convict- 
ed, Clark under s. 381, Penal Code, and 
Maung Kyaing unders. 379, Penal Code, 
of theft of petrol belonging to the Oompany. 
They . were sentenced to suffer six months’ 
rigorous imprisonment each. Olark was 
also directed to pay a fine of Rs. 100, 
On appeal to the Sessions Court of Hantha- 
waddy, the convictions were confirmed 
but. the sentence of fine passed upon 
Clark was set aside. The applicants ap- 
ply tothis Court to revise the order of the 
Sessions Judge. The main ground is that 
.the case for prosecution rests entirely on 
the evidence of the Police constable, the 
complainantin the case, who has been 
shown to be a most unreliable witness. 
It has also been urged before me that 
the sentences passed are too severe. 

The learned Sessions Judge gave very 
careful ,consideration tothe evidence and 
came to the same conclusion as the trial 
Magistrate. It is obvious that only for 
very cogent reasons can his decision be 
set aside in revision. One point which 
influenced the mind of the learned Ses- 
sions Judge was that the applicants had 
failed to set upany adequate explanation 
of what happened, He remarks that it 
was the part of the defence to rebut 
the Police constable’s evidence by giving 
some explanation about what happened and 
he says this has not been done. Now, it 
may well bethat persons accused of an 
offence may not have a very satisfactory 
explanation to offer for the circumstances 
in which they were found, and they may 
prefer to say nothing, although the allega- 
tions of the prosecution make the case 
very much more serious than would the 
mistake, if one may put it so, to . which 
they might otherwise have admitted. Ido 
not think that one can, in all cases, draw 
an adverseinference from the fact that 
the persons accused refuse to give their 
account of what happened. Then again, 
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the learned Sessions Judge remarks that 
there was no apparent reason why the 
Police constable should make up false ac- 
cusations against persons’ with whom he 
had no apparent enmity. Now the Police 
constable might not have had any enmity 
at the outset with the applicants, but he 
might very well have felt considerable 
dislike for them at the end of the episode, 
if it is true that he was somewhat roughly 
handled by the two applicants. It is not 
improbable that in such circumstances he 
might somewhat exaggerate the case he 
wishes to make out against them. The 
learned Sessions Judge thought that it 
was, even in these circumstauces, the duty 
of the applicants to rebut the Police con- 
stable’s evidence. If, however, the Police 
constable’s evidence can be shown to be 
unreliable, this is surely a sufficient re- 
buttal, at any rate as regirds tne points 
on which his evidence is siowa to be un- 
reliable. 

According t> the Policeman, he noticed 
a man Ba Khin, who was , discharged in 
the trial Court, removing the nut of a 
flange in the petr3i Dipe which was not 
far from the placa where the Policeman 
was on duty. Clark then came up and 
received into a tin the petrol which came 
out of the pipe. Applicant Maung Kyaing 
at this stage attempted to go on to the 
jetty where this was happening and in 
fact did so in spite v the prohibition cf 
the constable. Clar: then handed the tia 
of petrol to Maung Kyaing. Ihe Police- 
man thea arrested Maung Kyaing. Maung 
Kyaing called Olark to come to nis rescue 
and Olark then cameand forcibly pulled 
the tin from the consiable’s hand and 
threw ib ou to the shore where most of 
the petrol leaked out. There was soms 
sort of a struggle in the course of whica 
the Policeman's hand was hurt owing to 
the tin being forced from it, and his 
pugaree also fellto the ground. He blew 
his whistle and persous soon appeared on 
the scene. This is stated to have happened 
in the meal interval which began ut 
11 o'clock in the morning. Mr. Mulhera, 
the Chief Engineer of the Oil Works, 
arrived on the scene on being informed 
by telephone that there were tuieves On the 
jetty. He asked the Policeman waat was 
the matter and the Policeman told him that 
the servant of Mr. Clark was removing 
& tin said to contain petrol from ture jetiy: 
he apprehended that man, Maung Kyaing, 
and asked him to accompany him to 
Mr. Mulhern and that Maung Kyaing 
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called outin Burmese to Mr. Clark who 
was then on the jetty and Mr. Clark came 
and seized the tin from him. Mr. Mul- 
hern noticed the tin lying on the shore, 
it was nearly empty and had apparently 
contained no petrol, Mr. Mulhern then 
questioned Clark and Clark made a state- 
ment. 

The learned Sessicns Judge has he. 
that Clark was in the custody of the 
Police Constable and as the statement 
amounted to an admission it was inadmis- 
sible in evidence. At any rate, this can 
be said that Clark evidently did not choose 
at this stage to make any satisfactory ex- 
planation as to what had happened, in 
spite of the fact that Mulhern was his 
employer. Now, it will be noticed that 
according to Mulhern the Policeman did 
not accuse Ba Khin, nor did he accuse 
Clark of having done anything save come 
to the rescuecf Maung Kyaing. Apart 
from the evidence of the Policeman, there 
is no evidence to show that Clark took any 


part in the theft of the petrol. The learned. 


Sessions Judge considered the difficulty 
created by the fact that that Policeman ap- 
parently did not charge Clark formally with 
having stolen petrol. His remark on this 
point is; 

“Unfortunately, however, this matter was left 
somewhat in the air. If the defence wished to dis- 
credit the Policeman on this point, Mulhern should 
have been asked to state much more definitely whe- 
ther the Policeman said nothing at all. I am not, 
therefore, prepared to reject the Policeman's evi- 
dence on this ground.” , 

[ think that the learned Sessions Judge 
has overlooked the fact that Mr. Mulhern js 
a witness called by the prosecution for 
corroboration of the Policeman's evidence, 
and if such a witness does not corroborate 
the Policeman on a certain point, it is no 
part of the accused's duty to seek to 
remedy the omission in cross:examination. 
I think that it is a most important fact 
that no charge of theft was made aguinst 
Clark. J find it quite inconceivable that 
if in fact Clark had been, as the Police- 
man now states, taking partin the theft, the 
Policeman would not have put it in the 
forefront of his accusation to Mr. Mulhern. 
When we take into consideration the fact 
commented upon by the learned Sessions 
Judge, that it is most remaikable that 
the ‘theft should have taken place in such 
a barefaced manner, I must confess that 
I am left with considerable doubt in my 
mind as io the truth of the charge of theft 
against E. Clark. That the Policeman 
exaggerated the case against the appli- 


E. CLARK v. TAB KING (RANG) 


-flange from which 


172 1.0. 

cants, regardless of-truth is apparent i. 
many ways. For instance, he wishes to 
say thatthe tin of petrol was absolutely, 
filed and even after it had been thrown 
on to the shore it still. remained almost 
full, This is entirely unlikely and is more- 
over flatly contradicted by Mr. Mulhern. 
Moreover, Mulhern points out that the 
the petrol was said 
to have been drawn was ‘only 1? inches 
from the floor of the jetty. . Consequently 
a kerosene oil tin, such. as is gaid. to 
have been used, could not pussibly have 
been placed under the flange perpendi- 
cularly. It could only have been pushed, 
under in a slanting position and, therefore, 
could not have been filled any where near 
full. 

The inconsistencies in the. Policeman’s: 
accountas to how the petrol was. taken 
make one doubt that he really saw, the. 
petrol being taken. Looking at the report. 
that he made to Mr. Mulhern, it seems to 
me likely that all he saw was Maung 
Kyaing removing a tin of petrol from the 
jetty. I think that would in the circum- 
stances of this case be sufficient. to justify. 
a conviction of theft under s. 379, Indian. 
Penal Code, against. Maung Kyaing. in 
the absence of any explanation of Maung. 
Kyaing as to how, he came in possession 
of the petrol. If all. that Olark did. was 
to cometo the rescue of Maung, Kyaing 
when the latter was arrested, I do not 
know if we can presume from that. fact, that 
he. had abetted the removal of the petrol; 
even if it were further shown that, he 
knew Maung Kyaing was stealing the 
petrol. 

The other evidence in the case consists 
of the evidence of Sittaram, a durwan, 
who ran up on hearing. the whistling 
and saw the two applicants struggling. 
with the constable and saw (lak throw 
the tin intothe river. I can seeno reason. 
why this witness should be disbelieyed, 
Latchamia’s evidence is incomprehensible. 
He said that immediately after the. siren 
blew, that is to say 11 o'clock, some 
20 minutes before the episode took place, 
he saw Clark with the exhibit, tin in his 
hands. Clark asked him tocarry it. Now, 
at that time, according.tothe evidence of 
the constable, there could not have been 
any petrol in the tin. If it is true that 
there was ‘petrol in it, it certainly .goes,to 
show that the constable, did not see the 
petrol being removed. from. the pipe. All 
he saw was Maung Kyaing taking away.a 
tin of petrol which presumably had been 
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filled at the jetty. However as his 
(Latchamia'’s) evidence does not show that 
there was any petrol in the tin at that 
stage, it does not appear to me that 
Latchamia’s evidence operates against the 
‘applicanis in any way. The last witness 
Bassamya also came up on hearing the 
whistle and saw, he says, the Policeman 
holding, Clark witau’ both hands ‘from the 
back’. Mr. Clark and Maung Kyaing were 
standing. By that time the tin had been 
thrown on the, foreshore. I have been 
asked. to disbelieve this witness because 
the constable himself does not give any 
such description of the cccurrence as that 
he, held Clark with both hands from the 
back. I do not think it is necessary to 
comment on such criticism. 

I, can see no possible reason for differing 
from, the finding of both the lower Courts 
that there was a struggle between the 
applicants, and the Police constable. I 
think that whilst there was justification 
for. the charge of. theft against Maung 
Kyaing, there. was no reliable evidence for 
the. similar charge against Clark and he 
should. not. have been convicted of theft. 
At. the same time I agree with the learned 
Sessions Junge that a charge under s. 353, 
Indian Penal-Code should have been framed 
against him. I have considered whether I 
ought.to order that he should be tried on 
this. charge, but I. take into consideration 
the fact that. he has been over a-month in 
jail and has had to defend himself against 
this, charge of theft and I do not think it 
is, necessary to order further trial. He 
has, in my opinion, been sufficiently 
punished for, his conduct. As regards 
Maung Kyaing, he also has suffered more 
than one mcnth’s rigorous imprisonment 
for what was after all a very petty theft. 
Thera is nothing to show that Maung 
Kyaing was in the habit of stealing petrol 
regularly or in large quantities. It was 
nothing more than a petty theft committed 
for the sake of saving afew annas. I do 
not think that the offence calls fora severe 
sentence. In, fact, I think that Maung 
Kyaing, might very well have been dealt 
with under the. provisions of s. 502, Ori- 
minal Procedure Code. In the result, then, 
I confirm the conviction of Maung. Kyaing 
and I reduce his sentence to the imprison- 
ment already undergone. As regards E. 
Clark, the conviction under s. 381 and the 
Sentence passed upon him are set aside. 
The bail-bonds. of the applicants will be 
cancelled. 

D. Order accordingly. 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 517 
of 1937 
August 24, 1937 
Ganga Nata, J. 

MUNSHI RAM —APPLICANT 

VETSUS 
EMPEROR--Oppostte Parry. 

Whipping Act IV of 1909, s. 4 .b)—Whipping, if 
can be given for attempt to commit offence under 
s. 377, Penal Code (Act XLV of 1860)—Criminal 
Trial—Sentence. 

The sentence of whipping cannot be inflicted under 
the Whipping Act, s. 4 (b), in the case of an attempt 
to commit an offence. Section 4, cl. (b), does not 
apply to convictions under 8. 377 read with s. 511, 
Penal Code. | 

Cr. R. App. from an order of the Sessions 
Judge, Kumaun, dated July 26, 1937, 

Messrs. K. D. Malaviya and N. D. Pant, 
for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


Order.—This revisicn has been admit- 
ted onthe ground of sentence. The ap- 
plicant Munshi Ram has been convicted 
under s. 377 read with s. 511, Indian 
Penal Code. He has been sentenced ‘to 
two years’ rigorous imprisonment and to 
undergo 20 stripes or six months’ further 
rigorous imprisonment. These sentences 
were confirmed on appeal by the learned 
Sessions Judge. The facts of the case have 
beenjgiven in the judgment of the learned 
Sessions Judge and they need not be re- 
peated asthey are not necessary for. the 
purpose of the consideration of the ques- 
tion ae fo whether the sentence of whipping 
is legal or not. It has been urged and I 
think ‘rightly that the sentence of whipping 
cannot. be inflicted in the case of an 
attempt to commit an offence, under cl. (b) 
of s. 4, Whipping Act. Section 5, Whipp- 
ing Act, lays down : 

“Whoever (a) abets, commits or attempts to com- 
mit rape as defined in s. 375, Indian Penal Oode, 
Act XLV of 1860; (b) compels or induces any person 
by fear of bodily injury, to submit to an unnatural 
offence as defined in s. 377 of the said Code; (ce) 
voluntarily causes hurt in committing or attemping 
to commit robbery, as defined ins. 390 of the said 
Code; (d) commits dacoity as defined in s. 391 of 
the said Code, may be punished with whipping in 
Heu of or jin addition’ to any other punishment to 


which he may, for such offence, abetment, or attempt, 
be liablé under the said Code.” 


Clause (b) clearly shows thatin the case 
of an offence under s. 377; the offence 
should have been completed, as the words 
“compels or induces any person.. . to 
submit to an unnatural offence” indicate. 
There. is nc mention of any attempt in 
cl. (b) while there is a mention of attempt 
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in cls. (a) and (e). Section 4, cl. (b) 
does not apply to convictions under s. 377 
read with s. 511, Indian Penal Code. The 
sentence, therefore, of whipping was 
illegal and it is set aside. The sentence 
of only two years’ rigorous imprisonment 
is confirmed. 
D.. Sentence reduced. 


CALCUTTA HIGH COURT 
Oriminal Revision Petition No. 539 of 1937 
‘July 26, 1937 
BISWAS, Je 
KAMAL SIROAR (AJIT GHOSE) 
ACOUSED— PETITIONER 
VETSUS 


EMPEROR— RESPONDENT 

Press (Emergency Powers) Act (XXIII of 1931), 
s. 4 (1), (d), @)—Poster containing matter coming 
under els. (d) and (f)—Common sense interpretation 
should be put—‘ Class or section”, in s. 4 (1) (d) 
refers to ascertainable body of individuals— 
“ Bxploiters” or “ capitalists do not come within 
that meaning —Existence of union jack in poster— 
ee can have reference to Government of British 
India. 

The words “class or section” incl. (d) of s.. 4 
(1), Press (Emergency Powers) Act, must mean 
a definitely ascertainable body of individuals, 
not an indeterminate body or group having no 
clearly defined and non-variuble characteristics 
or eriteria by which they may be distinguished 
from any other body or group. Exploiters or 
capitalists as such, any more than, say, literates 
or illiterates, or the rich or the poor, do not con- 
stitute a“ class” or a“ section” within the mean- 
ing of this clause. 

In dealing with a document like a poster under 
. g, 4(b, cls. (d) and (f), Press (Emergency Powers) 
Act, it is worse than useless to try andextract a 
meaning out of it by a laboured commentary. If is’ 
not a writing intended to be read and re-read at 
leisure, dotting the i's and crossing the t's till it 
yields up its secret meaning, nor even a work of 
art like high class painting to be studied and 
pondered over, to find its true interpretation, but it is 
at best a mere caricature or cartoon which from the 
nature of things must wear its heart onthe sleeve, 
as it were. The “common sense interpretation ” 
of such a document must be the impressionit gives 
to a man of ordinary common sense. |p- , col. | 

Union Jack ie not the emblem of the Government 
established by law in British India but the national 
flag of the British Empire, in which are combined 
in union Orosses of St. George, St. Andrew and 
St. Patrick. Where, therefore, a poster contains a 
pictorial representation describing the exploitation 
of labour by capital, having a union jack on the 
sleeve of the exploiter, it cannot be inferred, merely 
from the union jack that it has a reference to the 
Government established by law in British India. 

And where such pictorial representation also con- 
tains slogans such as “unity and struggle”, “the 
rich become richer” and “the poor become 
poorer,” they cannot come under the mischief ‘of 
s. 4 (1), cl. (d) or (f), of the Act. 
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Messrs. B. Das and Hiran Kumar Roy, 
for the Petitioner. : ; 

Mr. Probodh Chandra Chatterjee, for the 
Crown. 

Order.—This isa prosecution unders. 18, 
sub-s. (1) of Press (Emergency Powers). 
Act (Act XXIIT of 1931). This sub-section 
provides as follows: 
< (I) Whoever makes, sells, distributes, publishes or 
publicly exhibits or keeps for sale, distribution or 
publication any unauthorized news-sheet or news- 
paper, shall be punishable with imprisonment which 
may extend to six months, or with fine or with both.” 


The offence complained of against the 
petitioner was that of “making” an ‘“‘un- 
authorized news-sheet” in breach of this 
sub-section. Another person was charged 
with abatment of the offence, butithe was 
acquitted. The petitioner was convicted 
by the Chief Presidency Magistrate and 
sentenced to pay a fine of Rs. 200, in 
default to rigorous imprisonment for six 
weeks. Hence this Rule. The unauthorized 
news-sheet is said to be a lithographed 
poster in red, in three different editions, 
viz., in Urdu, Hindi and Bengali, stated on 
the face of it to be “published on behalf of 
the Workers Publishing House by Ajit 
Ghose from 1, Kenderdine Lane, Calculta” 
and printed at the Alliance Press, Ltd., 
63, Bowbazar Street. According to the 
prosecution, Ajit Ghose is an alias of the 
petitioner. The poster in the Bengali 
edition is headed in big bold type: Hkata 
O Sangram, ‘which translated literally 
means Unity and Straggle, followed by the 
words May Dibash or May Day, meaning 
the day observed by labour organizations 
for celebration of their movement.- At the 
bottom is the legend soshan prathar 
dhangsa houk —Perish Exploitation (liter- 
ally, perish the system of draining). The 
body of the poster is filled with a striking 
pictorial representation obviously intended 
to illustrate the soshan or exploitation. 
In the upper half to the left is a group of 
three figures, two of portly dimensions in 
Indian dress,: the tirat with a flowing 
beard, typifying probably a moslem, and 
the second a Hindu, and the third.. slim 
and spruce, sporting European attire, frock 
coat, trousers and top-hat complete. All 


three seem to have an air of satisfied ease 


about them. In front of them is an out- 
stretched arm, seen only up to the wrist, 
dangling what look like a few pieces of 
coins on the palm, which the man in frock 
coat is seen to be clutching at with com- 
placent avidity. Down on bhe left, in 
vivid contrast is a picture of about half a 
dozen lean, puny figures, men and women, 
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busy loading tzeir baskets with coins or 
carrying away loaded baskets of coins on 
their heads. but not for themselves. Over- 
spreading the centre of the picture, over 
the heads of these poor creatures and in 
fact pressing down a few with its heel, is a 
heavy spiked army boot, the‘ leg of its 
invisible wearer, the man whose out- 
stretched arm is seen at the top, hidden 
away behind a capacious bag apparently 
bulging with coins, held tightly by the 
same figure with his other hand, this too 
showing only up to the wrist. Over this 
wrist is seen a sleeve link bearing the 
design of a miniature Union Jack. Filling 
the lower half to the right, there stands in 
three quarters length a big, sinewy figure 
in tucked-up loin cloth ready to strike 
a heavy blow with a big hammer. On the 
right side towards the top is a letterscript 
“The rich become richer" and on the left 
towards the bottom, “The poor become 
poorer”. < 

Such is the offending document and two 
questions arise: first, whether it comes with- 
in the mischief of the Act, and secondly, 
whether the petitioner ‘made’ it. To 
answer the first question, it is necessary to 
see if the poster comes within the defini- 
tion of an “unauthorized news-sheet’. 
Section 2 (10) says that an unauthorized 
newsesheet means any news-sheet other 
than a news+sheet published by a person au- 
thorized under s. 15 to publish it. Admitted- 
ly, no one was authorized to publish this 
poster under s. 15. The question, therefore, 
is whether it is a news-sheet, and this is 
thus defined in s. 2 (6): 

(6) News-sheet means any document other than 
& newspaper containing public news or comments 


on public news or any matter described in sub- 
s. (1) ofs 4" 


It is not said that the poster is a news- 
paper or that it contains public news or 
comments on public news. Does it then 
contain any matter described in s. 4, 
sub-s. (1)? Now, 8. 4, sub-s. (|) con- 
tains a number of clauses, and of these, 
the clauses which this document is said 
to offend against are (d) and (f). The 
words in these clauses are as follows: 

“(d) To bring into hatred or contempt His Ma- 
jesty or the Government established by law in 
British India or the administration of justice in 
British India or any class or section of His Ma- 
jesty's subjects in British India, or to excite 


disaffection towards His Majesty+or the said 
Government.” 

“(fı To encourage or incite any person to inter- 
fere with the administration of the law or with 
the maintenance of law and order, or to commit 
any offence, or to refuse or defer payment of any 
land revenue, tax, rate, cess or other due or 
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amount payable to Government or to any local 
authority, or any rent of agricultural land or 
anything recoverable as arrears of or along ¡with 
such rent.” 

There is another clause, cl. (h) “to pr- 
mote feelings of enmity or hatred between 
different classes of His Majesty's sabjects”, 
but this is not invoked by the prosecn- 
tion. The learned Magistrate has held 
that the matter depicted in the poster 
falls within cls. (4) and (f). His inter- 
pretation which he saysis “obviously the 
common sense interpretation”, is this: 

“That the hard-earned money of the poor is 
grabbed away from them and is shared by the 
capitalists represented by the three richly dressed 
figures and by the Government represented by 


the person who wears a Union Jack on his 
sleeve.” 

And he goes on: 

“I take this figure to represent the Government 
and not the British people, becaues one of the 
capitalists is himself dressed in what are meant 
European clothes and is no doubt supposed to 
represent a Huropean capitalist The figure with 
the hammer, coupled with the slogans on the 
posters, obviously are an exhortation to the 
labouring class to destroy the exploitation depict- 
ed by the drawings.” 


Pausing here for a moment, I may state 
that before I read the Magistrate's judg- 
ment and before I heard Counsel's argu- 
ments, I thought I should look at the 
poster myself and see how it struck me, 
and so I did. For, it seems to me that in 
a matter of this kind when you have got 
to deal with a document like a poster it 
is worse than useless to try and extract a 
meaning out of it by a laboured commen- 
tary. Itis not a writing intended to be 
read and reread at leisure, dotting the i's 
and crossing the t's till it yields ap its 
secret meaning, nor even a work of art 
like high-class painting to be studied and 
pondered to find its true interpretatien, 
but if is at best a merecaricature or 
cartoon which from the nature of things 
must wear its heart on the sleeve, as it 
were. The “common sense interpretation” 
of such a document must be the impres- 
sion it gives to a man of ordinary com- 
mon sense. 


I may state at once the impression this 
document did not give me. Decidedly, it 
did not strike me as bringing into hatred 
or contempt His Majesty or the Govern- 
ment established by law in British India 
or as exciting disaffection towards His 
Majesty or the said Government, nor did 
it appear to be an incitement to commit 
an offence. It seemed to me to be a call 
to unity and to struggle, to end the exploi- 
tation of Labour by Oapital, and it cer- 
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tainly gave me the impression that in this 
process of exploitation the. poor were 
represented as being crushed and oppres- 
sed. I wasin no doubt that the invisible 
figure visible only through his hands and 
his booted leg was the exploiter, but was 
not so sure whether the three richly 
dressed figures were among the exploited 
or were exploiters as well. The big, 
brawny man with the upraised hammer 
conveyed no idea of violence tome as if 
he was out to maim the hand that held 
the bag of gold but seemed only to typify 
the horny handed son of toil standing to 
his full stature free from the killing 
effects of exploitation manly and indepen- 
dent—a vivid representation, shall I say, 
of Carlyle’s ‘Tcols and the Man”—a con- 
trast on the one hand to the three men 
at the left hand top luxurialing in slothful 
ease, and on the other, to the miserable 
creatures at the bottom, specimens of 
sweated labour whose lot it is to “live for 
others” in any but the Socratean sense. 
The Union Jack was not surely the Gov- 
ernment established by law in British 
India. ; 

This was my first reading of the poster, 
and: neither. the judgment nor the argu- 
ments convinced me I was wrong. The 
document was torn fo pieces at the Bar 
on either side. The picture no doubt re- 
presented the poorer classes as being op- 
pressed, but by whom? The Crown would 
say by the Government of the country, 
and would fix its identity by the Union 
Jack on the sleeve. But as we know, 
the Union Jack is not the emblem of the 
Government established by law in British 
India but the national flag of the British 
Empire, in which are combined in union 
Crosses of St. George, St. Andrew and 
St. Patrick. It is the most important of 
all: British ensigns. and flown by repre- 
sentatives of the Empire all the world 
over, and when flown by the Governor- 
General of India, the star and device of 
the order of the Star of India are borne 
in the centre. Itis flag which, I believe, 
every subject of His Majesty in India is 
permitted to fly, and it would be going 
beyond reasonable limits to infer merely 
from the Union Jack in the picture a 
reference to the Government in this 
country. It would not even necessarily 
suggest a British Imperialist, for what we 
see in the picture is only a pair of hands 
and a heavy boot, and these might be 
- those of an Indian as muchas those of a 
Britisher. I see no pointin the argument 
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that as one of the three figures supposed 
to represent capitalists is in European: 
attire, the invisible figure must typify the 
Government. - For one thing, these three 
figures might not be those of exploiters at 
all; they might only stand f r the com- 
paratively well-fed and well-groomed. 
classes who‘ are equally the victims of, 
exploitation along with sweated labour. 
depicted at the bottom, tke exploitation in. 
their case being by the more unfelt 
process of throwing a few crumbs at them 
as a sop to Cerberus. Secondly, as I have: 
pointed out, the figure with the Union: 
Jack might not be a Britisher at all, : 

At the worst, the poster might be said: 
to come within the words “bringing into 
hatred or contempt any class or section of. 
His Majesty’s subjects”. But which class 
or which section? If there is any hatred: 
or contempt excited, it is against those: 
who exploit, but who are they and how ` 
do they constitute a “class” ora “section”’?. 
The question has only to be stated to. 
show how difficult it is to find an answer 
which would satisfy the requirements of 
the section.: Tne words “class or section” 
in cl. (di of s. 4 (1) to my mind must. 
mean a definitely ascertainable body of: 
individuals, not an indeterminate body or. 
group having no Clearly defined and non- 
variable characteristics or criteria by 
which they may be distinguished. from. 
Exploiters, or, 
capitalists as such, any more than, say, 
literates or illiterates, or the rich or the 
poor, do not, in my opinion, constitute a 
“class” or a “section” within the meaning. 
of this clause. 

Tne so-called “slogans” to which the 
learned Magistrate refers, whether by 
themselves or taken as interpretation, 
clause to the picture cannot possibly 
attract the mischief of either cl. (d) or. 
cl. (f). “Unity and struggle” is no incites, 
ment. The struggle evidentiy is the 
struggle to end the system of exploitation, 
but that is a legitimate objective of Labour 
against Oapital, and if any one calls upon 
labourers to unite that they may cease to 
be exploited by capitalists for their own 
ends, I do not think he must be necessarily 
supposed to be doing something which 
will catch him within the neb of this Act, 
wide as it is. To say that the rich become 
richer or that the poor become poorer. is 
only stating the effect of the exploitation 
and not exciting hatred or contempt bet- 
ween them, even if they be supposed to 
constitute two different. “classes”. As for, 
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the figure with the hammer, it would be 
almost a travesty to read it as an incite- 
ment to violencs. The hammer in the 
picture is not shown as aimed atthe hand 
or at any particular objective, and it is 
also.to be seen that the face is turned 
away, which hardly suggests that a blow 
is intended to be etruck at the hand. 
After careful consideration, therefore, I 
have reached a conclusion asto tke nature 
and effect of the poster different from 
that of the learned Magistrate, and in 
that view it becomes unnecessary for 
me to consider the other question as to 
whether the pelitioner was “maker” of 
the document. The result is that in my 
opinion the poster in question does not 
offend against the Act, and is not a “news- 
sheet” as containing matter described in 
sub-s. (1) of s. 4. The Rule must accord- 
ingly be made absolute, and the petitioner 


acquitted. The fine, if paid, must be 
refunded. 
- `D. Rule made absolute. 
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MADRAS HIGH COURT 
Oriminal Revision Case No, 290 


and 
Criminal Petition No. 268 of 1937 
September 13, 1937 
NewsaM, J. 
In re ANNUM KESANNA CHETTY 
AND OTAERS — PETITIONERS 

Madras Gaming Act (III of 1980), ss. 5, 6— 
Reasons for issue of search warrant not before Court 
—Finding of instruments of gaming—W hether suffi- 
cient to prove that placeis common gaming house— 
Drafting of ss. 5 and 6, is defective. 

If the reasons which induced a Magistrate or a 
Senior Police Officer to issue a search warrant are 
riot: put before the Court, the mere finding ofcards or 
instruments of gaming in the execution of such a 
search warrant, though evidence, ought never by 
itself to be treated as sufficient evidence, t.e , proof 
that the place'is a common gaming house. 

The drafting of ss. 5 aad 6 of the Madras Gaming 
Act, is defective. __ : 

Cr. R. O. from the judgment of the Joint 
Magistrate, Penukonda, in Criminal Appeal 
No. 5 of 1937. 

‘Mr. V. Rajagopalachari, for the Peti- 
tioners. ; 

The Public Prosecutor, for the Crown. 
_'Order.—This petition raises an interest- 
ing question a3 to.the scope and meaning 
of certain. sections in the Madras Gaming 
Act (IMI of 1980). A “common gaming 
house” is defined as a place where cards 
or other instruments of gaming are kept 
for the profit of the person who.fowns or 
occtipies the place. In other words it is a 
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place cpen to all comers for gambling 
purposes and run by some person for profit 
either by hiring the room or by hiring the 
cards, etc. The persons punishable under 
the Act are the keeper or owner of such a 
place and persons who frequent such a 
place for gaming. Gaming in a private 
house or in a club is not an offence punish- 
able under this Act. Section 9 of the Act 
contains a presumption that any one found 
in a common gaming house during gaming 
was there for the purpose of gaming. Sec- 
tion 7 states that a man may be convicted 
of keeping a “common gaming house” even 
though it be not proved that any one 
played for money in that place. These two 
sections clearly show that the Legislature 
was oppressed by the difficulty of obtaining 
proof in such cases. The greater part of 
this short Act is in fact devoted to over- 
coming that initial difficulty by creating 
special rules of evidence. But it is s. 6 
which presents the greatest difficulty. That 
section read with s. Sisto the effect that 
any cards or instrumenis of gaming found 
in any place searched under a search war- 
rant issued by a salaried Magistrate or 
Deputy Superintendent of Police who hag 
reason to believe that the place is used as 
a common gaming house shall be evidence 
that such place is used as a common 
gaming house and that the persons found 
therein were there for the purpose of 
gaming, even though no gaming was seen 
by the search party. The drafting of these 
sections is certainly defective. It is quite 
clear, pace the phraseology of s. 6, that 
cards or instruments of gaming cannot of 
themselves be evidence of anything. 

The obvious meaning is that the finding 
of cards or of instruments of gaming in 
“such circumstances shall be deemed to ke 
evidence: shall be a ground for the in- 
ference that the place is a common gaming 
house, Now, in most private houses cards 
or other instruments of gaming are to be 
found, and therefore there must be some 
special circumstances to justify the infer- 
ence thatthe place is a common gaming 
hcuse. Iltis clear that the mere finding of 
cards or of other instruments of gaming is 
not sufficient to justify such an inference, 
The one safeguard provided in the Act for 
people who have cards in their private 
houses is that before their houses are 
searched “a salaried Magistrate” or a 
“senior Policeman” must have reason to 
believe that their house is a common 
gaming house. If he thinks he has reason 
to believe that and issues a search warrant 
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and cards are found, that is evidence that 
the house is a common gaming house. But 
is it sufficient evidence by itself? Obviously 
not. The reason which prevailed with the 
Magistrate or with the senior Policeman 
to issue the warrant must normally be put 
before the Court and must be tested before 
a man can be convicted of keeping a com- 
mon gaming house on such flimsy evidence. 
Otherwise, the conviction would be based 
partly on purely artificial evidence and 
partly on secret information, which cannot 
possibly have been the intention of the 
Legislature. Nor does the language of 
ss. 5 and 6 support such a conclusion. 
There is a world of difference between 
saying that a certain fact is evidence of 
something and saying that it is proof of 
something. In my judgment each case 
must be decided on its merits and regard 
must be had to all the circumstances and 
the discretion of Magistrate to accept a 
case a8 -proved or to reject it as not proved 
is wholly unfettered and unaffected by 
s. 6. Allthat I am concerned to point out 
is that if the reasons which induced a 
Magistrate or a senior Pclice Officer to 
issue a search warrant are not put before 
the Court, the mere finding of cards or 
instraments of gaming in the executlon of 
such a search warrant, though evidence, 
ought never by itself to be treated as suffi- 
cient evidence, i. e., proof that the place isa 
common gaming house. 

Turning to the present case, petitioner 
No. 1 has been fned for keeping a common 
gaming house and eight others for being 
found gaming there. The search warrant 
(Ex. B) was issued by a Magistrate who 
stated therein that he had been led to 
- believe that the house of petitioner No. 1 
was used as a place for gambling on a 
large scale. I think it unfortunate that he 
should confess that he was only led to believe 
this and shrank from saying plainly that 
he had good reason to believe it. It is also 
a strange suggestion that the scale on which 
gambling was indulgedin was a relevant 
consideration. The really important and 
relevant matter seems to have escaped the 
Magistrate altogether, viz. whether there 
was reason to believe that the house was 
a common gaming house. Moreover, I find 
that the only evidence offered by the 
prosecution was the evidence of P. W. No. 1, 
the Inspector of Police, who conducted the 


search. He says that at 11 p. Įm. on the. 
night of the search he was informed that | 


gambling was going on in petitioner No. l's 
house on a large scale. He hastily obtained 
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a search warrant and raided the houss 
at 12-30 a. m. In these circumstances 
and in this state of the evidence, if the 
Inspector had found only cards or instru- 
menis of gaming, I would certainly not 
have been able on the principles above laid 
down to support the convictions in this 
case. But waat he did find was this. The 
doors were shut and bolted inside. Through 
a window the nine petitioners were ob- 
served gambling. Hight of them were 
pilgrims who were visiting that town for a 
religious festival. When the Police broke 
in, the gamblers scattered, put out the 
lights, hid, pretended to be asleep. -In 
all, the Police seized Rs. 171-4-10 from 
the petitioners and by far the bulk of this 
(Rs. 107-3-2) was found’on the person of 
petitioner No. 1 the owner of the place, 
In these circumstances, I think it 18 a 
proper inference that the place was 
kept by petittoner No. 1 as a common 
gaming house. I am not prepared, therefore, 
to interfere in revision with the convictions 
or with the sentence imposed. I dismiss the 
petition. 


N.-D. Petition dismissed. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 864 

of 1936 

July 29, 1937 

POLLOCK, J. ; ' 

Musammat NATHA BAI——PLAINTIFE— 
APPLIOANT 
versus ; 
BAIJNATH KUN JILAL AND ANOTHER — 


; DRFENDANTS— RESPONDENTS 
~ Practice Transfer — Judge deciding particular 
fact in previous case—W hether good reason for trans- 


~ fer of subsequent case wherein that point comes- 
again to be decided, l l 
The mere fact that the Judge has decided a 


particular point of law in 8 previous case is no 
reason for a transfer in a subsequent case; other- 
wise a Judge would eventually become unfit to decide. 
most cases. Ifthe question is one partly or wholly.of 
fact, still less does there seem to be any réason for 
a transfer because the’ decision will depend upon the 


` evidence in the particular case. 


The main question in the suit which was sought 
to be transferred, was whether the defendant was 
the validly adopted son of the plaintiff's deceased 
husband. In a previous case, in which the plaintiff 
was nota party, the Judge, before whom the sub- 
sequent suit was pending, decided that the present 
defendant wag the validly adopted son. The plaintiff 
therefore applied fora transfer of the case to some 
vther Court, alleging that she feared she will not get- 
an unbiased decision : 

Held, that in the present suit the decision would. 
depend mainly on the evidence. The plaintiff ap- 
prehended not that she will not get a fair trial but’ 
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that she will not get a favourable decision, and that 
there was no ground for transfer. Sammun v. Jawahir 
Singh \1), followed, 

. R. App. against the order of the 
Court of the District Judge, Akola. dated 
November 23, 1936, in M. J. O. No. 38 of 
1936. ; 

Messrs. V. K. Rajwade, and M. B. Kin- 
khede, R. B.$for the Applicant. 

Mr. E. M. Joshi, for the Non- Applic- 
ants. 

Order.—The main question in the suit 
out of which this application for revision 
arises is whether the defendant is the 
validly adopted son of the late Bansilal, the 
plaintiff's husband. In a recent case, in 
which the present plaintiff was not a party 
the learned Additional District Judge, 
before whom the present suit is pending, 
decided that the present defendant was 
the validly adopted son of Bansilal. The 
plaintiff has, therefore, applied for a trans- 
fer of the case to some other Court, al- 
leging that she fears she will not get an 
unbiased decision. I entirely agree with 
the view expressed by Shadi Lal, C. J., 
in Sammun v. Jawahir Singh (1) that the 
mere fact that the Judge had decided a 
particular point: of law in a previous case 
isnoreason for a transfer in a subse- 
quent case; otherwise a Judge would 
eventually become unfit 
cases. Ifthe question is one partly or 
wholly of fact, still less does there seem 
to be any reason for a- transfer because 
the decision will depend upon the evidence 
in the particular case. 
suit, the decision will depend mainly cn 
the evidence, which has not yet been 
given. The plaintiff, I think, apprehends 
not that she will not get a fair trial but 
that she will not get a favourable decision. 

I, therefore, hold that there is no ground 
for transfer and reject the application 
with costs. Counsel's fee Rs. 25. 

D. Application rejected. 

(1) A I R 1930 Lah. 176; 124 Ind, Cas. 687; Ind. Rul, 
(1930) Lah. 559. 
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RANGOON HIGH COURT 
Criminal Appeal No. 431 of 1937 
' May 26, 1937 
BaGULBY AND SHAW, Jd. 
NGA PAUK—APPELLANT 
` _— Versus . 
Tap KING—Opposits Party 
Evidence Act (I of 1872), ss. 114, ilius. (b), 133— 
Accomplice—Accessory after fact—Person assisting 
in disposal of dead body without taking part in 
«qurder— Whether accomplice in murder. 


NGA PAUK v. THE KING (RANG.) 


to decide most. 


In the present. 
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Although a person who assists in the disposal of 
the body may become liable to punighment under 
s. 201, Penal Code, this is quite another offence, and 
helping to dispose of the body of aman who had 
been murdered, without having taken any part ip 
the murder itself, does not make aman an accom- 
‘plice with regard to the murder. In India, there 
is no such thing asan accessory after the fact and 
it is difficult to hold that a man who does not 
abet a.crime can be regarded as an accomplice, 
Ramaswamy Goundan v. Emperor (2), relied on, 
Alimuddin v. Queen-Empress (1), dissented from. 

Or. A. from an order of the Additional] 
Sessions Judge, Thayetmyo, dated May 8, 
1937. 

Mr. Tun Aung, tor the Appellant. 

Mr. Lambert (Government Advocate), 
for the Crown. 


_ Baguley, J.—The appellant, Nga Pauk, 
has been convicted under s. 302, Indian 
Penal Code, and sentenced to death for 
the murder of one San Bwin. It is un- 
necesgary to set out the facts in detail ag 
they have been set out with great elabora- 
tion in a very clear judgment by the 
learned Sessions Judge. Shortly, the facts 
of the case are that San Mya and the 
deceased, San Bwin, accompanied the ap- 
pellant and some of the men who worked 
under him at a” mahout's camp, to his 
camp in the jungleto join them in eating 
pork which had been bought from San 
Bwin. The party had been drinking liquor 
in the village where they first met, and 
there was more drinking after they got to 
the camp. A dispute arose between Maung 
Phe and San Mya with regard to some 
money which Maung Phe owed San Mya 
who had supplied pork previously. The 
two got up and had a struggle. Then San 
Mya ran away, pursued by Maung Phe and 
some others. 

The case of the Crown is that at this time 
San Bwin was lying down ona mat with 
his head cna pillow.. He had been placed 
there and covered up witha blanket as soon 
asthe party arrived at the camp, because 
he was drunk and incapable. When the’ 
ecmmotion arcse and San Mya fled, he 
apparently showed signs of coming to life 
and called out, “what is all this about,” 
whereupon the appellant, Nga Pauk, smote 
him on the head with a large piece of 
firewood (not a faggot, as wrongly inter- 
preted by the learned Judge). Nga Pauk 
then called back his men who were pursu- 
ing San Mya and as San Bwin was ob- 
viously very sevcrely injured, they thought 
the best thing to do was to carry him away 
from the camp. Some of the party carried 
him away in asling on a bamboo pole, 
while those who remained behind began to 
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remove all traces of what had happened. 
The mat on which he had been lying and 
the pillow case were burnt. The haversacks 
and their contents which had been brought 
by San Mya and San Swin to the camp 
were taken away and concealed in the 
jungle and two of the ropes by which 
San Bwin had been slung on to the pole 
were burnt also: and the party agreed that 
they should all say that San Bwin and 
San Mya had not been to the camp at all 
that night. | 

Later on the thugyi came to the camp 
to-make inquiries and all told him that 
the two men had not been present. 
However San Mya had said that during 
the pursuit a towel had fallen off his head 
and this towel was found in the neigh- 
bourhood of the camp. The thugyi wanted 
to arrest Maung Phe, as he found signs of 
. injury on him and Maung Pauk persuaded 
him (the headman) to let things stand over 
until the ‘morning and he guaranteed to 
produce Maung Phe the next morning. 
The next morning Maung Phe was arrested 
and Maung Pauk took further steps to 
rémove all traces of his visit still further 
from the camp. He also instructed the 
other members of the camp (all of them 
Being people working under him) to put 
the blame on Maung Phe, as he had been 
drrested. The investigation proceeded on 
these lines and everyone in the camp gave 
statements to the Police tending to in- 
Griminate Maung Phe, though in a very 
mild way. Later on, ‘Maung Pauk went 
“away to Thayetmyo, and while he was away 
the rest of the members of the camp 
decided to tell the ‘trath. Intimation of 
their readiness to do so was conveyed to 
the headman by the wife of Maung Kho. 
He passed the information on to the Police, 
who had by that time got a statement 
from Maung Phe in which he accused 
Maung Pauk of being the man responsible 
for -the death of San Bwin. The Investi- 
gating Officer went once more tothe scene 
and heard the new story that the witnesses 
were prepared to tell about it ; so he asked 
“them which of the two stories he was to 
believe. They expressed their willingness 
to repeat their second story before a 
Magistrate and then they went and made 
statements before the Township Magis- 
trate of Mindon and it is on their evidence 
that the appellant has been convicted. 
Apart from Maung Pavk, there were seven 
inmates of the mahout’s camp, Maung Phe, 
The Saing, Tun Maung, Htaw Gyi, San 
Tun, Maung Kho and Maung Pyant. The 
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stories repeated in Court are almost 
exactly the same; some say more, some 
Say less ; but there are no real discrepancies 
worthy of note; so there was a large amount 
of evidence which, if the Court was prepared - 
to accept it, will undoubtedly warrant a 
conviction. The learned trial Judge ac- - 
cepted these statements, and aftér read- 
ing the evidence I see no reason to 
suppose that he came toa wrong decision 
when he decided to accept those státe- 
ments. Hither they are telling the truth, 


. or they have entered into a conspiracy to 


laythe whole blame on Maung Pauk, and 
there is no doubt that there was enough 
light for them tosee what they profess to. 
have seen. It must, of course, be remem- 
bered that these witnesses have changed 
their statements twice; so one has to be 
cautious about accepting the third story 
which they tell. 

The first ground on which they are 
attacked is that they are acc mplices, and 
reference is made to Alimuddin v. Queen: 
Empress (1). In this case the appellant 
was convicted under s. 304, Indian Penal 
Code, largely on the evidence of two men, 
who were said to have helped to carry the 
injured man away from the field where he 
was attacked. The Bench held that these 
two witnesses were no better than ac- 
complices. With this view I am unable to 
agree. In this country, there is no such 
thing as an accessory after the fact. In 
the present case none of these seven men 
can in any sense of the word be held ta 
have abetted the commission of the murder 
if their statements are accepted, and it-is 
dificult I think to hold that a man who 
does not abet a crims can be regarded as 
an accomplice. These men were'presented 
witha fatt accompli. Without any assis- 
tance or connivance on their part Maung 
Pauk had struck San Bwin a blow which 
resulted in his death. Tney were all work- 
ing under Maung Pauk and naturally they 
thought that the best way to avoid trouble 
would be to carry the body elsewhere and 
dumpit down and then say he had never 
been to the camp. In a similar case, 
Ramaswami Gounden v. Emperor (2) it was 
pointed out that although a person who 
assists in the disposal of the body may 
become liable to punishment under s. 20], 
Indian Penal Code, this is quite another 
offence, and helping to dispose of the body 
of aman whohad been murderéd, without 
having taken any part in the murder 

(1) 230 361. 

(2) 27 M 271; 14 M LI 22672 Weir 803, 
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itself, does not make a man an accomplice 
with regard. to the murder. In any event, 
there is some corroboration, although every 
Possible attempt was made to conceal any 
trace of the crime. The pillow case on 
which the deceased was lying was burnt, 
but it would seem that the fact that some 
blood had gone through into the Pillow 
was overlooked and the pillow was proved 
to have been stained with human blood. 
Again the fact that San Bwin and San Mya 
were at the camp is proved conclusively 
by the evidence of San Mya and by 
the fact that 3an Mya's towel was 
found on the road along which he said he 
was chased, and by the fact that about 
this time the people from the buffalo camp 
ot far away heard sounds of a commo- 
ion. 

The evidence of Maung Phe is separately 
criticized on the ground that he had been 
arrested and was trying to exculpate him- 
seif. This, it is true, is anctner point 
against his evidence; but there remain 
many other witnesses and it seems to me 
rather striking that some days after the 
murder took place, Maung Phe, who was 
under arrest atthe Police Station, should 
accuse Maung Pauk and at the same time 
the six other members of the camp who had 
remained in the camp should come forward 
and also accuse Maung Pauk. The ques- 
tion of any conspiracy to accuse Maung 
Pauk as between Maung Phe and the 
other members of the camp can certainly 
be ruled out. Again, Maung Kho's evi- 
dence is attacked because he has taken 
Nga Pauk’s place as head of the camp, and 
it is pointed out that information of the 
proposed statement was conveyed to the 
headman by Maung Khos wife. I note, 
however, that Maung Kho did not get 
promoted to being head of the camp for two 
months after Nga Pauk was arrested ; go 
there can,. I think, be no question of hig 
having had much expectation of getting 
the job. I see no reason to suppose that 
the learned Sessions Judge was wrong in 
deciding that Nga Pauk was the man who 
Killed the deceased. To minimise the 
seriousness of the crime, however, stress is 
laid on the fact that when San Bwin, who 
was still alive, was being carried away 
from the neighbourhood of the mahout's 
camp, the party taking him saw two men 
approaching ; so they dropped ‘San Bwin 
and ran away. It is argued that this drop- 
ping may have caused,his death and but for 
it he might never have died. Tam unable 
«jo accept this argument, The medical 
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evidence shows that there was only one 
external injury, a contusion on the left 
temporal region, underneath which the skull 
was fractured in many pieces. [b seems 
tome that ifthe bump on the ground was 
sufficient to increase the fracture of the 
skull, it must have been hard enough to 
cause a second wound on the head, but of 
this there is no sign. I can understand the 
argument was that the original blow having 
fractured the skull and damaged the blood 
vessel underneath, the bump might have 
increased the haemorrhage and accelerated 
the death ; but the evidence of the medical 
officer and the diagram showing the extent 
to which the skull was fractured prove 
conclusively, in my opinion, that the 
original blow must have been one which 
would necessarily result in death. The 
skull bone appears to have beeu shattered. 


Stress is also laid on the fact that only 
one blow was struck and that with a piece 
of irewood. It is true, we can only gauge 
the intention of the man who delivered that 
blow by the injuries which he caused ; but 
either a very heavy bludgeon must have 
been used, or enarmous force exerted. The 
medical officer filled in the skeleton 
diagram and has sworn to its correctness, 
and according to it at least six pieces of 
bone were separated from the main body 
of the skull. I see no way of finding the 
crime committed to be anything less than 
murder. On the question of sentence, 
however, there is, I think, a good deal to be 
said. [| do not think that the appellant 
intended to cause San Bwin'’s death. He 
was flushed with drink and the evidence 
of the eye-witnesses goes on to show that. 
when Maung Phe, who completely lost his 
self-control, returned from his chase of San 
Mya, seeing San Mya’s companion lying on 
a mat, took a da and aimed a blow saying, 
“It will not make any difference now’, 
whereupon Maung Pauk, possibly somewhat 
sobered by what he had done, told him not 
to dc it and snatched the dah away from 
him. Had he really intended to kill San 
Bwin, he would not have prevented Maung 
Phe from cutting him. The intention of the 
appellant can only be deduced from the 
force of the blow which he gave, and he 
must be imputed with the knowledge that 
the blow which he gave was sufficient in the 
ordinary course of nature to cause death. I 
say. this knowledge must be imputed to him, 
bécause he wasin a state of voluntary 
drunkenness ; 80 itis not easy to say that 
he was really conscious of the force of the 
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blow he was giving ; but the offence remains 
technically murder. 


I would, therefore, confirm the conviction, 
but alter the sentence to one of transpor- 
tation for life and no doubt, all the 
circumstances of this case will be consi- 
dered, if he behaves himself properly in the 
Jail, when the case comes up in due 
i for examination by the Jail Revisory 

oard. 


Shaw, J.—I agree. 
D. Sentence reduced. 


Ope, 
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` Where a manager or karta of a joint Hindu 
family firm becomes insolvent, the utmost that can 
vest in the Receiver is the manager's own share in 
the family business together with such right as he 
might have had to dispose of property belonging to 
the other members ofthe firm for the purpose of dis- 
charging business obligations, because the right of 
manager to dispose of or at anyrate to affect with 
liability joint property in the case of a joint Hindu 
family firm is to be regarded as a piece of property 
which ordinarily would pass toand become vested in 
a Receiver upon the insolvency of the kerta or manag- 
ing member, in such a way as to afford some advant- 
age to the creditors of the joint family firm. But the 
powers of the Receiver shall be subject to the same 
qualifications as it was in the hands of the manager. 
Some creditors advanced loans to a joint Hindu 
family firm, and secured attachment of the firm pro- 
rty and obtained decree on their loans subsequent- 
ya Another creditor of the firm acting solely for 
himself and in his own interest instituted proceedings 
in insolvency in the Court ofthe District Judge. The 
karta was adjudicated insolvent anda Receiver wag 
appointed aud the property of the firm became vested 
in him. The creditors who had obtained decrees on 
their loans, appealed against the order : 
Held (i), that the power of the karta to dispose of 
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the property was subject to the clog created by the 
attachment of the creditors and upon his insolvency 
his power subject to these limitations, vested in the 
Receiver; : 

tii) that the order of the District Judge, adjudicat-. ' 
ing the karta insolvent and appointing a Receiver ' 
fell unders. 4, Provincial Insolvency Act. The order 
was in effect an order either deciding rights or at 
any rate deciding priority. The order, therefore, was 
appealable without leave ; 

(iii) that the petitioning creditor, upon whose peti- 
tion the adjudication was ordered, was nota necessary 


party tothe appeal, as he was represented by the 
Receiver. 

The existence of an attachment in favour of a 
creditor does not constitute that creditora secured 
creditor; but an attachment means this: that the 
property in respect of which it is made is not free, 
at any rate, tothis extent, that it cannot be made the 
subject of a private sale. 


QO. A. against an order of the Additional 
Sub-Judge, Nadia, dated May 10, 1935. 

Messrs. Panchanon Ghose (in Nos. 407, 410, ` 
456 and 129), Sourindra Narayan Ghose : 
(in all Appeals), Paresh Nath Mukherjee 
(Jr.) (in Nos. 407, 410 and 456) and Shyama 
Charan Mitter (in all Appeals), fcr the © 
Appellant. 

Messrs. B. Bagchi, S. C. Lahiri (for 
Receiver), C. S. Sen, Satish Chandra Sen 
(in No. 589}, H. K. Das, Purusottam Chatter- 
jee in No. 407,410 and 129) and Panna 
Lal Chatterjee (for Deputy Registrar in 
No. 129), for tbe Respondents. 

Costello, Ag. C. J—The only one of 
these connected appeals which has heen 
argued before us atany length is that 
which is numbered :456 of 1935 and is 
entitled Sm. Indu Bala Dasi and others 
v. Bakkeswar Baneries. (Receiver). It is 
quite clear that the view taken by us in 
this appeal will have the effect of deter- 
mining allrights of the parties in the ` 
other appeals also, particularly having - 
regard to the fact that Mr. Ghose appear- ` 
ing on behalf of certain decree-holders does 
not desire to contest the correctness of the 
adjudication in insolvency of Lakshmi - 
Narayan Ganguly. Lakshmi Narayan is 
described in the insolvency proceedings 
as the managing member of a joint Hindu © 
family firm which was known by the name 
and style of and carried on business as 
Messrs. Ganguly Brothers. It appears.that 
there are in all 15 members in that family 
firm of which 14 are of full age, and one 
is a minor whose interesis are in the 
hands of the learned Advocate who repre- 
sents the Deputy Registrar of the Court. 
Mr. Ghose’s clients are three ladies, each 
one of whcm had lent money to Messrs. 
Ganguly Brothers and who in regard to 
their respective loans had obtained three 


‘separate decrees against thisfamily firm, 


£537 


They, therefore, are in the position of 
being decree-holders, but that does, not 
In any sense constitute them secured cre- 
ditors inthe insolvency. They have, how- 
ever, this advantage that they managed 
to Becure an attachment of ceriain pro- 
perties belongiug tə Messrs. Ganguly 
Brothers before their three suits came to 
trial and, therefore, of course before they 
obtained decrees in those suits. Thus, di- 
rectly decrees had been made in their 
favour, they were in a position to endeavour 
to obtain their rights under those decrees 
by appropriate proceedings in execution 
against the properties which had already 
been attached. Unfortunately for them, 
however, they were not the only creditors 
of Messrs. Ganguly Brcthers. There were 
other, and we gather a considerable num- 
ber of other creditors most cf whom at 
any rate were desirous of enforcing their 
rights against the family firm. One of 
these creditors is one Kuli Das Bakshi— 
and heacting solely or at any rate pri- 
marily in his own interest—instituted pro- 
ceedings in insolvency in the Court of the 
District Judge of Nadia as an outcome of 
which an adjudication order was made, and 
a Receiver was appointed, in whom the 
property of the insolvent became vested 
by virtue of the provisions of the Provincial 
Insoivency Act. 

The question we have to decide comes 
to this: what is it that can rightly be des- 
cribed as the property of the insolvent for 
the purposes of this particular insolvency. 
It appears to have been .suggested that 
because the insolvency proceedings were 
instituted against Lakshmi Narayan as the 
manager or karta of the joint Hindu family 
firm, therefore, the whole of the assets, at 
any rate, the business assets of that firm 
became vested in the Receiver who had 
been appointed in the insolvency proceed- 
kngs and so the whole of the properties 
of, the fifteen persons who constituted the 
irm ought to be available for distribution 
amongst the creditors.. That is a proposi- 
jon we Cannot accept. We are quite 
slearly of opinion and indeed I think it 
s now conceded at the Bar, that the ut- 
most that could have vested in the Recei- 
ver was Lakshmi Narayan’s own share in 
dhe family business together with such 
ight as he might have had to dispose of 
sroperty belonging tothe other members 
wf the firm for the purpose of discharging 
wusiness obligations. ‘That is what has 
een put forward by Mr. Bagchi and Mr. 
ahiri on behalf of the joint creditors of 
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this family firm. Mr. Ghose onthe other 
hand who has beensupported by the learn- 
ed Advocate who appeared for the Gan- 
gulis other than the insolvent and the 
minor Ganguly family, says that the attache 
ment to which I have already referred - 
must be taken into account and thatal- 
though as regards the ordinary property 
and assets of the insolvent the attachment 
is inoperative and ineffective as against 
the Receiver, it is of consequence as regards 
the alleged right which Lakshmi Narayan 
is said to have had as the manager of 
the joint family to deal with the assets 
belonging to himself and the other mem- 
bers ofthe family for the purpose of 
liquidating the family debts. 

The actual judgment with which we are 
concerned appears in the order sheet of 
the insolvency proceedings (Insolvency 
Case No. 20 of 1985) under the Serial No. 30, 
and dated August 19, 1935. The learned 
District Judge points out first of all that 
on the application of one of the creditors 
of the family firm of Kali Das Bakshi, 
Lakshmi Narayan was adjudicated insol- 
vent on July 16, 1935. Then he refers to the 
three decrees which had been obtained 
by Mr. Ghose's clients, all of them in the 
Court of the Additional Subordinate Judge 
of Nadia. Then he says: 

“an objection tothe Receiver taking possession of 
all the joint properties of the firm on the ground 
that the properties of the other judgment-debfors, 


one of whom is a minor, did not vest in the Re 
ceiver appointed by this Court,” 
was put forward by some of the other 
creditors (he was of course referring to 
the decree-holders). Then he refers to the 
attachment. The learned Judge no doubt 
took the view that it was only the share 
of Lakshmi Narayan that vested in the 
Receiver, but he adds this: 

“Asto the second contention whether on the pre- 
vious attachment of the joint family property by 
some of the creditors, the powers of the Receiver 
to bring the property to sale has ceased to exist, 
there appears to be not mach force in the above 
contention as the attachment does not create any 
title in favour of the attaching creditor. It merely 
prevents private alienation. The mere fact of attach- 


ment cannot place him in the category of a secured 
creditor.” 


The learned Judge, therefore, was of 
opinion that there did pass to the Receiver 
some right which was supposed to have 
been vested in the insolvent as the karta 
of the joint family firm, a right to bring 
to sale their property for the benefit of 
the firm’s  creditors—that despite the 
attachment that right became vested in the 
Receiver. Were it not for the large num- 
ber of authorities many of which have 
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been cited before us, I should have been 
disposed to take the view that as there is 
a very definite difference in the provisions 
of s. 52, Presidency Towns Insolvency Act, 
as compared with s. 28, Provincial [nsol- 
vency Act, it can scarcely be accurate to 
describe the karta or managing member's 
Yights as regards iucurring liabilities and 
discharging liabilities on behalf of a joint 
Hindu family business, as an item of prop- 
erty at all. But it seems quite clear on the 
authorities that some such right is recog- 
nized and that it is to be deemedto be 
a species of property available for 
creditors. 

It has been pointed out to us by the 
learned Advocate for the Gangulis, that 
there does not seem to be ary reported 
decisicn regarding a Dayabhaga family in 
this connection. We will, however, for the 
purpose of deciding this appeal assume 
that a karta’s right to dispose ofor at 
any rate to affect with liability joint prop- 
ery in the case pof joint Hindu family 
firm is to be regarded ac a piece of prep- 
erty which ordinarily would pass to and 
become vesied in a Receiver upon the 
insolvency of the karta or managirg 
member, in such a way as to afford some 
advantage to the creditors of the joint 
family firm. We will assume that that is 
the position in normal circumstances. But 
here as Mr. Ghose has emphasized, there 
was an attachment and an attachment 
before judgment inthe three suits brought 
by Mr. Ghose’s clients, an attachment 
which subsisted after judgment, and after 
this had respectively obtained decrees in 
the Court of the Additional Subordinate 
Judge of Nadia. I have already said that 
the existence of an attachmentin favour 
of a creditor does not constitute that 
creditor a secured creditor; but an attach- 
ment does mean this: that the property 
in respect of which it is made is not 
free, at any rate, to this extent, that it 
cannot be made the subject of a private 
sale. Edgley, J. in the course of the 
argument used an expression which seemed 
to me to be very apt in the circumstances, 
the property isnot free but frozen, i. €. 
for the time being it is not available 
for selling. I suggested to Mr. Lahiri 
at the early stage of the argument that 
it is very difliculs to see bow the Receiver 


could have acquired any higher right. 


than the insolvent himself possessed and, 
therefore, we are of opinion that the 
position must be taken to be this: that 
the right of Lakshmi Narayan as the 
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karta or manager of the family firm of 
Messrs. Ganguly Brothers was normally 
a right to incur debts for business pur- 
poses and equally to discharge those debts 
by having recourse to the assets of the 
family. This right at the time of the 
insolvency had been put an end to or 
at any rate suspended owing to the 
existence of the attachment. Therefore, 
even assuming that such right passed to 
the Receiver, it must have passed to the 
Receiver with the clog upon it in which 
the attachment had created. 

We think, therefore, that the learned 
Judge was not right in coming to the 
conclusion that the Receiver obtained— 
what I may perhaps describe as- an 
unfettered karta’s right to have recourse 
to the property of the other cc-parceners, 
the other members of the joint Hindu 
family firm for the purpose of satisfying 
the claims of the creditors of that rm. 
We are led to that view of the .matter 
upon a consideration vfa case to which 
our attention was diawn by Mr. Ghose, 
namely the case in A. Gopalkrishnayya Ve 
P. Gopalan (i). ‘The judgment is that of 
Ramesam, J. and Devadoss,J. Itis very 
short and it appears at p. 343*. The 
learned Judge said: “Only the power of 
the father to sell the shares of the sons 
passed to the Official Receiver.” They 
referred to the well-known case in Sat 
Narain v. Behari Lal (2). The learned 
Judges continue: “The power is subject 
to the same qualification as it is in the 
father's hand.” In support of that they 
referred to the case in Allahabad Bank, 
Lid. v. Bhagwan Das Johari (3), and to 
the case in Balavenkata Seetharama 
Chettiar v. Official Receiver, Tanjore (4) 


They proceed thus: ` 

“In this case the sons' shares have been attached 
and after such attachment the Official Receiver 
cannot exercise the power of sale. It is true that 
in respect of such properties which were sold by 
the Official Receiver prior to the attachment ‘of 
the son’s share by the decree-holder, the above 
observations do not apply.” 


The important part 


(1) 51 M 342; 111 Ind. Oas.505; A I R 1928 Mad. 
4719:54 M LJ 674;27 L W 430. 

(2) 6 Lah. 1; 84 Ind. Cas. 883; A I R 1925 P O18, 
521A 22; 47 M L J 857;100 & ALR 1332;(1925) Mall 
WN123ALJ785; LR 6 A POI; 2PLR8I ` 
27 Bom. L R135; 21 L W 375;1 L 0500; 10 W N916 
( 


(3) 48 A 343, 92 kaa. Cas, 309; AI R 1926 All, 262 
2iA L J 323. 

(4) 49 M 849; 97 Ind. Oas. 825; A I R 1926 Mad. 994 
SIM L J 269; 24 L W 345; (19260) M W N 7k 
(F B). 

“Page of öl M.—| Hd]. 


of that judgment is» 
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the statement that the power of the Official 
Receiver is subject to the same qualifica- 
tion as if it was in the hands of the 
father, that is to say the head of the 
joint family. We are of cpinion that this 
appeal No. 456 of 1935 must be allowed 
with the consequential results to the other 
appeals Nos. 407, 410 and 129. The orders 
appealed against are set aside andthe 
execution will proceed. As regards Appeal 
No. 589 against the order of adjudication 
which is not now challenged, it is dis- 
missed. I ought perhaps to add that two 
preliminary objections of a formal kind 
were raised by Mr. Lahiri and afterwards 
elaborated by Mr. Bagchi. The first of 
them was that no appeal lay against the 
order or decision of the District Judge 
of Nadia dated August 19, 1935, because 
it was not one of the matters in respect 
of which an appeal was permitted without 
the leave either of the District Judge or 
of the High Court. We have, however, 
come to the conclusion that this was an 
insolvency matter and the order of August 
19, 1935, was made in that connection 
and that it was an order of such anature 
that it would fall for the decision of the 
Court under s, 4. It was, in effect, an 
order either deciding rights or at any rate 
deciding priority. The order was, there- 
_fore, appealable without leave. 

The other point, an equally technical 
one, was that the proceedings were not 
properly constituted, because the petition- 
ing-creditor Kali Das Bakshi had not 
been made a party to the appeal. We 
are, however, of opinion that the presence 
of Kali Das is not necessary because the 
Receiver is a party to the appeal and he 
represents the creditors and certainly the 
petitioning creditor. The preliminary 
objections taken by Mr. Lahiri, therefore, 
have no substance. The appellants in 
Appeal No. 455 of 1935 are entitled to 
get their costs here and below from the 
Receiver respondent out of the insolvent's 
estate. There will be no order as to costs 
in the other appeals. 

Edgley, J.—I agree. 

D. Order accordingly. 


ALLAHABAD HIGH COURT 
. Execntion First Appeal No. 103 of 1936 
August 20, 1937 
Nramat ULLAH AND ALLSOP, JJ. 
BENARES BANK, Lro., BENARES— 
DgoREE- HOLDER —APPELLANT 
VETSUS 
B. JUGAL KISHORE—JUDGMENT-DEBTOR 
— RESPONDENT 

U. P. Encumbered Estates Act (XXV of |1934), 
ss. 7 (1), 6—Proceedings after sale but before con- 
firmation —Whether proceedings in executton—Action 
by Collector under s. 6—Court, if justified in staying 
proceedings. 

The proceedings which a Court executing a dec- 
ree isto take, afterthe sale but before the final 
order of confirmation thereof, are proceedings in 
execution. They are clearly proceedings in respect 
of a publicor private debt, to whichthe applicant 
under the U. P. Encumbered Estates Act, is subject. 
Before the sale is confirmed, the debt due from the 
applicant cannot be liquidated; and! if the debt is 
to be satisfied by the Court executing the decree, 
jt must first confirm thesale and then satisfy tha 
debt by applying the sale proceeds for payment to 
the decree-holder. The Court is justified in staying 
proceedings on receipt of the information that the 
Collector had taken action under s. 6, U P. Mneumber- 
ed listates Act. In effect the execution proceedings in 
the lower Court would be of no avail if the pro- 
ceedings under the U, P. Encumbered Estates Act 
are carried to their conclusion, 


Ex. E. A. from the decision of the Sub- 
Judge, Gorakhpur, dated November lë, 
1935. 

Messrs. B. Malik and S. K. Gosh, for the 
App3llant. 

Messrs. G. Agarwala, Satya Narain Agar- 
wala and N. D. Pant, for the Respondent. 

Judgment.—Th’s is a decree-holder'’s 
appeal against an order pissed by the 
learned Subordinate Judge of Gorakhpur in 
execution proceedings. It appears that the 
Benares Bank, Ltd. obtained a simple 
money decree against Jugal Kishore for a 
certain sum of money. The judgment- 
debtor’s property was attached and pro- 
ceedings for sale were taken. The sale took 
place, but it has not yet been confirmed. 
In the meantime, the judgmeni-debtor 
applied under the Encumbered Estates Act 
to the Collector, who accepted his appli- 
cation under s.6 and forwarded it to the 
Special Judge for action being taken under 
that Act. The lower Court which was the 
Court executing the decree passed an order 
which runs as follows : 

“The judgment-debtor produces an order pässed ` 
under s. 6, U.P. Encumbered Estates Act. So acting 


under s. 7 (1) of that Act, I quash the execution pro- 
ceedings and close thefile ... .....” 


The decree-holder has come to this Court 
in appeal, and contends that the sale hav- 
ng already taken place, proceedings for 
confirmation thereof could not be stayed 
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and that in any case the execution proceed- 
ings should not have been quashed, as 
the lower Court has done. The contention 
is that the lower Court was bound to take 
proceedings for the confirmation of sale and 
that the effect of the Collector entertaining 
the application and forwarding it to the 
Special Judge was not to nullify the sale 
already held. 

In our opinion the order of the lower 
Court is substantially correct, though the 
Janguage in which that order is couched is 
not the same as has been employed in the 
relevant section of the Encumbered Estates 
Act. Section 7 (1) provides that when the 
Collector has passed an order under s. 6, 
all proceedings pending at the date of the 
Collector's order in any Civil or Revenue 
Court in the United Provinces, in respect 
of any public or private debt to which the 
landlord is subject, or with which his 
immovable property is encumbered, except 
an appeal or revision against a decree or 
order, shall be stayed, all attachments and 
other execution processes issued by any 
such Court and then in foree in respect of 
any such debt shall be null and void, and 
no fresh process in execution shall, except 
as provided by the Act, be issued. There 
can be no doubt that the proceedings which 
a Court executing a decree is to take; after 
the sale but before the final order of con- 
firmation thereof, are proceedings in exe- 
cution. They are clearly proceedings in 
respect of a publicor private debt, to which 
the applicant under the Act is subject. 
Before the, sale is confirmed, the debt due 
frem the applicant cannot be liquidated; 
and if the debt is to be satisfied by the 
Court executing the decree, it must first 
confirm the sale and then satisfy the debt 
by applying the sale proceeds for pay- 
ment to the decree-holder. The lower Couzt 
was justified in staying proceedings on 
receipt of the information that the Collector 
had taken action under s. 6, Encumbered 
Estates Act. In effect the execution pro- 
ceedings in the lower Court would be of no 
avail if the proceedings under the Encuin- 
bered Estates Act are carried to their ecn- 
clusion. The word ‘quash’, occurring in 
the order of the lower Court should not be 
taken too literally, and all which the learned 
Judge meant was that, acting under s. 7 (1), 
Encumbered Estates Act, he stayed his 
hands, Accordingly we hold that the lower 
Court was right in refusing to take pro- 
eeedings for the confirmation of sale. 

The learned Advocate for the respondent 
invited us to record an opinion that the 
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attachment which had preceded the sale 
became null and void. Itis not necessary 
fcrthe purposes of this appeal to decide 
this point which may never arise between 
the parties. We dismiss the appeal sub- 
ject tothe order that proceedings in the 
lower Court should be considered as stayed 
and not quashed. The appellant shall pay 
the ecsts of this appeal. | 
D. Appeal dismissed. 





OUDH CHIEF COURT 
Second Rent Appeals Nos. 50 and§ol cf 1935 
December 22, 1937 
Zi4-UL-Hasan AND HAMILTON, Jd. 
Raja PIRTHIPAL SINGH—PuaintTigr— 
APPELLANT 
vETSUS 
BISHUNATH SINGH AND otuERs— 
DEFENDANTS~—RESPON DENTS 

U. P. Land Revenue Act (ITI of 1901), Chap. VIT-- 
Joint and several liability of under-proprietors for 
rent— Liability originally joint and several—-Rent 
separately recorded about different khatas in last 
settlement —Joint and several liability, if affected. 

Where originally the liability cf the under- 
proprietors for payment of rent to the talugdar was 
joint, the fact that atthe last settlement rent was 
separately recorded about the different khatas does 
not affect the joint and several liability of the 
under-proprietore for rent tothe tealuqdar. Rudra 
Pratap Singh v. Sikandar Khan {1} and Jagnu Khan 
v. Rudra Pratap Singh (2), applied. 


S. R. A. against an order of the District 
Judge of Barabanki, dated July 20, 1935. 

Mr. Rauha Krishna, for the Appellant. 

Messrs. M. Wasim and Akhtar Husain, 
for the Respondents. 

Judgment. — These are two appeals 
against the decrees of the learned District 
Judge of Barabanki, in two suits brought 
by the appellant, Raja Pirthipal Singh, 
against two sets of defendan's for recovery 
of arrears of under-proprietary rent. Appeal 
No. 50 arises in the suit for rent rejating to 
village Dundupur and Appeal No. 51 arises 
in the suit relating to village Bilya. In 
each suit the plaintiff had sued all the under- 
proprietors jointly. 

The main defence in both the suits was 
that there being different khatas in the 
Villuge and the defendants being separately 
in pessession of those khatas, a joint suit 
against all the under proprietcrs wes bad 
inlaw. This plea was overruled by the 
trial Court which decreed both the suits, 
though not to the extent claimed by the 
plaintiff. The defendants in each case 
appealed to the District Judge and the 
learned Judge, coming to the conclusicn 
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that the under-proprietors were not jointly 
liable for the rent, accepted the appeals 
and remanded the eases to the trial Court 
for the claims being tried against the 
ho'ders of the different khatas separately. 
It is against this order that the present 
“appeals have been filed. 

Itis alleged on behalf of the appellant 
that when under-proprietary rights were 
created in favour of the predecessors of the 
defendants in tae two villages by decrees 
of a Settlement Court, the liability of all the 
co-sharers was joint and that though the 
under-proprietary khewal was subsequently 
divided into separate khatas, it did not 
affect the joint liability of the co-shurers to 
pay rent tothe Jandlord. The respondents 
do not admit that originally the liability 
of the co-sharers was joint and contend that 
it was for the plaintiff to prove the joint- 
ness of the liability by producing copies 
of the Settlement Court decrees. - It 
is unfortunate that the plaintiff had not 
filed the Settlement Court decrees but we 
are of opinion that under-proprietary rights 
could not but have been joint originally. 
In para. 10 of their written statement, the 
defendants in each case themselves say : 

“During the recent settlement, the Settlement 
Officer separated the pukhtadari rent of each khata 
of their village and entries hava been made in the 
khewat accordingly." 

This, we consider, can mean. nothing but 
that previous to the last settlement there 
was no separation of rent of the under- 
proprietors. Further, it is not denied that 
even now while there are some khatas 
which are joint among the share-holders of 
particular khatas, there is one khata which 
is joint among the under-proprietors of the 
entire village. This clearly shows that 
originally the under-proprietors held the 
village jointly. In Rudra Pratap Singh v. 
Sikandar Khan, 20 O. O. 104 ¢1), it was 
held that there is nothing in Chap. VII of 
the Land Revenue Act, which would justify 
tke conclusion that a Revenue Court can 
split up the joint and several liability of 
lessees holding as joint tenants without the 
consent of the superior proprietor. This 
case was followed in Jagnu Khan v. Rudra 
Pratab Singh, 26 0.0. 118 (2), in which 
on a suit being brougat for arrears of rent 
claiming a decree jointly and severally 
against the defendants on the basis ofa 
decree from the Settlement Court giving the 
predecessors of the defendants: perpetual 


(1) 20 OO 104; 39 Ind. Cas. 599% A IR 1917 
a : SOC 

3 118; 74 Ind. Cag, 429; AI R 1923 Oudh 
216; 1. R 5 A (Ò) 25, eee 


KHODADAD MUNDEGAR V. Bar JEKBAI (BOM.) 


919 


lease rights and subsequently a perfect 
partition had been effected between the 
various lessees, it was held that s. 138, sub- 
ss. 3 and #4 of the Land Revenue Act, re- 
ferred to the responsibility for revenue to 
the Government and did not refer to the 
responsibility inter se of the lessees for rent 
to the talugdar. 

As we have held that originally the liabi- 
lity of the under-proprietors for payment of 
rent to the taluqdar was jeint, the principle 
of these cases applies and the fact that at the 
last settlement rent was separately recorded 
about the different khatas does not affect 
the defendant's joint and several liability 
for rent to the plaintiff, 

We, therefore, allow these appeals with 
costs and setting aside the decrees of the 
learned District Judge, restore those of the 


trial Court. 
D. Appeals allowed. 


reverent 


BOMBAY HIGH COURT 
Civil Suit No. 1573 of 1933 
November 27, 1936 
ENGINEER. J. 
KHODADAD MUNDEGAR AND ANOTAER — 
PLAINTIPSS 
Versus 
BAL J ERBAL AND OTHERS -— 
DEFENDANTS 

Civil Procedure Code (Act V of 1903), O. XXII, 
r. ¥, s.2(11)—Legal representative of deceased defen- 
dant already on record but not as such—Abatement, 
if prevented—Cases contemplated by 0. XXII, r. 2— 
Heir of Parsi, if legal representative—Limitation Act 
(IX of 1908), s. 5—Application of, to application 
under sub-r. (2) of r.9, O. XXII, Civil Procedure 
Code (Act V of 1908). 

The fact that the legal representative of a deceased 
defendant is already on the record, but not as such 
does not prevent the abatement of the suit, and the 
plaintiffs are not thereby relieved from the duty of 
applying within time for the substitution of the legal 
representative of the deceased defendant. Silo Sonur 
v Jhagru Sahu(6) and Basist N a dal Singh v. 
Modnath Das (7), relied on. [p. 922, cols, 1 & 2.] 

The cases contemplated by O. XXII, r. 2, Civil Proce- 
dure Gode, are those where, for example suits are filed 
by or against executors, or trustees, or against joint 
tort-feasors, or against the members of a joint Hindu 
family on the death of one of whom his interest in the 
subject-matter would cease. The Rule does not seem 
tocontemplate any defence being made by the legal 
representatives of a decsased defendant. [p. 92°, col, 


An heir of a Parsiis not his legal representative. 
Framji Dorobji v. Adarji Darabji (€ relied 
on, [p. 922, cal. 2.] 

The provisions ofs 9, Limitation Act, apply to an’ 
application under sub-r. (2) of r. 9of O. XXII, Civil- 
Procedure Code |p. 923, col. 1.) 

Mr. K. J: Khandalawala, for the Plaint- 


iffs. 
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Mr. J. S. Khergamwala, for the Defend- 
ants. 

Judgment.—The claim in the suit ig 
“an extraordinary one. The plaintiffs pray 


for the dissolution and accounts of what- 


they call a family partnership business, 
which, according to them, was dissolved 
on October 1, 1933. The parties to the 
suit are [rani Zoroastrians. The basis on 
which their claim is made is set out in 
para. 6 of the plaint as follows : 

“An ancient invariable and well-known custom 
prevails among Iranis who have settled down in 
Bombay that they carry on family business in 
partnership and every male member of the family 
joins such family business-and acquires an equal 
share in the profita and losses as well as the 
assets of the firm with the other members of the 
family who have previously joined such family 
business.” 


The family partnership business men- 
tioned in the plaint is alleged to have started 
in 1892, when Behram, the eldest brother 
of plaintiff No. 1, having come to Bombay, 
started a teashop. In 1897 the second 
brother Merwan, who was the original 
defendant No. 1 in the suit, is alleged 
to have joined his elder brother Behram 
in business. In 1904 the third brother 
Boman, defendant No. 10, is alleged to 
have come into the partnership. In 1904, 
another brother nared Faredoon, who 
has since died, is said to have come into 
the partnership. In 190: the plaintiff him- 
velf is alleged to have joined the partner- 
ship. In 1912 Behram, the eldest brother, 
died, and his share in the partnership is 
allaged to have been given to his widow, 
plaintiff No. 2, who subsequently married 
plaintiff No. 1. In 1922 Faredoon died, 
and the partnership is alleged to have 
continued with the surviving partners. 
In 1926 Ardeshir, the son of behram, and 
Rustom, who is the son of Boman, defend- 
ant No. 10, are alleged to have come into 
the partnership. In 1929 Ardeshir died, 
and the partnership is said to have been 
continued by the surviving partners. In 
January 1$33 Rustom and Sohrab, the 
two sons of Merwan, the original defende 
ant No. 1, are alleged to have come into 
the partnership. Thus, from the time 
plaintiff No. 1 is alleged to have joined 
the partnership, there were six firms con- 
stituted differently from time to time, and 
accounts of these firms are sought to be 
taken in the suit: from 1912, when plaint- 
iff No. 2 became a partner, there were 
five firms differently constituted from time 
to time. 


One feature of plaintiffs’ case, as alleged 
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in the plaint, is the allegation that as 
soon as a male Member of the family 
attains majority, he not only becomes 
entitled to be a partner in the business 
but also becomes automatically entitled to 
an equal share, not only in profit and. 
loss, but also in the assets of the firm, 
with the other members of the family who 
have previously joined the family business. 
The original defendant No. 1 and defend- 
ants Nos. 2,3, 8.9 and 11 filed a written 
statement in which they denied the alleged 
custom and denied all the relevant facts 
en which the plaintiffs’ claim is founded. 
It was denied that the original defendant 
No. l, Merwan was at any time a partner 
in the business started by his brother 
Behram Mundegar and alleged to have 
been carried on either by himself or in 
partnership with his brothers. It was 
also denied that the said Behram or the 
plaintiffs had any concern with or interest 
in the several businesses which were 
started and carried on by the original 
defendant No, 1, Merwan, as set out in 
detail in their written statement. 

Obviously the suit as framed is not 
maintainable, if by the plaint the plaintiffs 
seek dissolution and accounts of the various 
firms aforesaid. One of the issues raised 
was whether the suit as framed was 
maintainable. Thereupon Counsel for the 
plaintiffs stated that the plaintiffs restrict- 
ed their claim in the suif to the partner- 
ship which, according to them, came into 
existence in January 1933 and which was 
dissolved on October 1, 1933. The plaint- 
iffs asked for leave to amend the prayers 
of the plaint by asking fora declaration 
that the partnership. which was formed in 
January 1933, was dissolved on September 
1, 1933, or on the date of the filing of 
the suit, and by substituting in the sub- 
sequent prayers the words “the said part- 
nership” for the words “the said family 
partnerskip firm.” Leave to amend the 
plains was given, and the plaint now stands 
amended in that manner. 

Another defect in the suit is that defend- 
anta Nos. 2and3 are the same as defend- 
ants Nos. 8 and 9. It appears that the 
original defendant Ne. 1 was Merwan 
Mundegar, but he died a few days after 
the suit was filed, and in his place his 
widow and children were brought on the 
record. Amongst his children are Rustom 
and Sohrab, who were alleged to be the 
partners in the suit firm. It appears further 
that Merwan left a will, and that probate 
of the will was obtained by. defendant 
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No. 1, his widow. The legal representa- 
tive of Merwan waa thus his executrix, 
defendant No. 1, and it became necessary 
further to amend the plaint by describing 
defendant No. 1 as the executrix of the 
will of her deceased husband Leave to 
make the said amendments was given 
to the plaintiffs and the plaint 
now .stands amended by having 
defendant No.1 as a party to the suit in 
her capacity as executrix of the will of 
her decessed husband. This makes the 
presence of defendants Nos. 2 to 7 up- 
necessary, and the suit will have to be 
dismissed as against them, or their names 
wil have to be struck off. But there 
appears to be anotLer and more formidable 
difficulty in the way of the plaintiffs, and 
that is that defendant No. 8 died in January 
1935 and no application was made to 
cause his legal representative to be made 
a party to.the suit, although a year and 
ten months have elapsed’ since his death. 
The suit has, therefore, abated. 

It was, hewever, contended on behalf 
of the plaintiffs that defendant No. 1, who 
is the mother of defendant No. & is his 
only heir, and that defendant No. 1 being 
already cn the record, although in another 
capacity, the suit has not abated. The Lahore 
and Madras High Courts have held that 
under such circumstances it is not neces- 
sary to make an epplication under O. XXT, 
r. 4, Civil Prccedure Code, and the suit 
or appeal does not abate. The decisions 
which lay down this proposition are Gopal 
Das v. Mul Chand (1), Sardar Shah v. 
Sardar Begam (D, Atma Ram v. Banku 
Mal (3), Achutan Nair v. Manarikraman 
(4). The reasoning of the rule thus laid 
down appears to be that the provisions 
of r. 2 of O. XXII, Civil Procedure Code, 
are independent of the provisions of r. 3 
orr. 4. Rule 2 provides that: 

“Where there are more plaintifis or defendants 
than one, and any of them dies, and where the right 
to sue survives to the surviving plaintiff, or 
plaintiffs alone, or against the surviving defendant 
or defendante alone, the Court shall cause an entry 
to that effect to be made on the record, and the 
guit shall proceed “at the instance of the surviving 


plaintiff or plaintiffs, or against the surviving 
defendant or defendants ” 


In Gopal Das v. Mul Chand (1), the res- 
pondent who died pending the appeal 


(1) 7 Lah, 399; 98 Ind. Cas, 960; A I R1926 Lah. 607; 
27 P L R688 


(2) 10 Lah, £31; 113 Ind. Cas. 44; A` I R 1928 Lah. 
893; 30 P L R 840. 

(3) 11 Lah, 598; 125 Ind. Cas. 369: AI R 1930 Lah. 
561; Ind, Rul. (1930) Lah. 609; 31 P L R 708. 

(4) 51 M 347; 109 Ind. Cas. 372; A I R 1929 Mad. 
152; 54 M L J. 675; 27 L W 422, 
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was a Hindu minor and his legal representa- 
tives were his brothers who were co- 
plaintifs and respondenis with bim, and 
it was stated tbat tbe right io obtain 
relief survived against them alone, and, 
therefore, all that was necessary was to 
make an entry to that effect, as provided 
by O. XXII, r. 2, Civil Procedure Code. 
It does not appear from the report 
what the nature of the suit was, nor 
whether the three brothers, who were 
plaintifs and who subsequently became 
respondents, were joint in estate. In Sar- 
dar Shah v. Sardar Begam (2), it appears 
that the respondent who died pending the 
appeal, although a party, was an entirely 
unnecessary party to that suit. The suit 
was filed by the son of the donor of the gift 
against the daughter to whom a gift of part 
of the property of the donor was made, and 
that suit was restricted to the claim as 
against the daughter. As regards the gift 
made to the sister,a separate suit was filed 
against her, which was decreed; and the 
sister appedled against the decree, but she 
kaving died during the pendencv ‘of the 
appeal, her appeal abated. It is clear,. 
therefore, that Sardar Shah v. Sardar Begam 
(2), is not an authority for the proposition 
stated above. The suit could have proceed- 
ed justas well without her having ever 
been made a party to it, and her death, 
either pending the suit or appeal, could he 
ignored without any prejudice to the further 
conduct of the suit. In Atma Ram v. Banku 
Mal (3), the suit had been instituted by two 
Hindu brothers to enforce an agreement 
which had been entered into for the benefit 
of the joint family. After the decree was 
passed and an appeal was filed by the 
defendant, one of the plaintiffs who was 
respondent No. 1 died and as no application 
was made io bring his legal represent- 
atives on the record within the time pres- 
eribed by law, it was conterded that the 
appeal had abated. But it was pointed 
out that in the litigation Banku Mal as the 
manager represented the entire family, and 
on his death the managership admittedly 
devolved on his elder son Bhandari, who 
was already on the record. It was held that 
in those peculiar circumstances, and on those 
facis, it was not necessary for the 
appellants to implead Sudaman, the 
younger son of Banku Mal, as a party res- 
pondent to the appeal, as he, like anv other 
member of the joint family that might be 
in existence, was effectively represented by 
Bhandari, the surviving plaintiff and res- 
pondent on whom the managership had 
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devolved. The decision in Achutan Nair 
v. Manavikraman (4), only follows Gopal 
Das v. Mul Chand (1). The report of the 
case does not state what the nature of the 
suit was, nor who were the legal represen- 


tatives who were said to be already on the . 


record. There is alsoa decision in Maung 
Po v. Ma Shwe Ma (5). to the same effect. - 

On the other hand the Patna High Court 
has held in Lilo Sonar Y. Jhagru Sahu (6) 
and Basist Narayan Singh v. Modnath Das 
(7), that the fact that one of the legal repre- 
sentatives of a deceased respondent was 
already on the record, but notas such, did 
not preventthe abatement of the appeal, 
and the appellant was not thereby relieved 
from the duty of applying within time for 
the substitution of the legal representatives 
of the deceased respondent in terms of 
O. XXII, r. 4, Civil Procedure Code. : 

There does not appear to be any decision 

of the Bombay High Court on this point. 
The defendants’ contention that there was 
no abatment, and that it was unnecessary, 
to make an application under O. XXII. r. 4, 
cannot. succeed, unless ib is established (a) 
that the right to sue survives againet the 
‘surviving defendants alone, and (b) that 
defendant No. 1 is the legal representative 
of the deceased defendant No. 8. In my 
opinion the cases contemplated by O. XXII, 
r, 2, are those where, e. g. suits are filed by 
or against executors, or trustees, or against 
joint tort-feasors, or against the members of 
a joint Hindu family on the death of one 
of whom his interest in the subject-matter 
would cease The Rule does not seem to 
contemplate any defence being made by 
the legal representative of a deceased 
defendant. It may well be that the legal 
representative of a deceased defendant is 
already on the record, though in another 
capacity, but unless the death of that de- 
fendant is stated in the pleadings, and 
unless itis stated that the particular de- 
fendant who is already on the record is 
his legal representative and is, therefore, 
sued as such legal representative also, I do 
not see how that party could enter on any 
defence appropriate to his character of a 
legal representative of the deceased de- 
fendant. 

I am of opinion, agreeing respectfully 
with the decisions of the Patna High Oourt, 
that the fact that the legal representative 

(5)2 R 445; 84 Ind. Oas. 992; AIR 1925 Rang. 


(6) 3 Pat, 853; 85 Ind. Oas. 25; A I R 1925 Pat. 123; 6 
PLT 313;3 Pat. L R 97. 

(7) 7 Pat. 285; 108 Ind, Cas. 552; A I R 1928 Pat. 
250; 9 PL T 153. 
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of a deceased defendant is already on the 
record, but not as such, does not prevent 
the abatement of the suit, and the plaintiffs 
are not thereby relieved from the duty 
of applying within time for the substitu- 
tion of the legal representative of the 
deceased defendant. But apart from 
those contentions, can it be said that 
defendant No.1 is in this case the legal 
representative of the deceased defendant 
No.8? Section 2, subs (11), Civil Pro- 
cedure Code, defines “legal representative” 
as meaning ; 

“A person who inlaw represents the estate of a 
deceased person, and includes any person who in- 
termeddles with the estate of the deceased and where 
a party sues or is sued in a representative character 
the person on whom the estate devolves on the death 
of the party so suing or so sued.” 

The parties are governed by the Indian 
Succession Act. Section 211 of that Act 
provides that : | 

“The executor or an administrator, as the case may 
be, of a deceased person is his legal representative 
for all purposes, and all the property of the de- 
ceased person vests in him as such.” 


An heir of a Parsi is not his legal repre- 
sentative: see Framji Dorabji v. Adarjt 
Dorabji (8). In Messrs. Barnett Brothers v. 
Mrs E. Fowle (9), the defendant E. Fowle 
died during the pendency of the suit, and 
the widow and brother of the deceased were 
brough on the record in his place, they 
being his heirs. It was held that they were 
not the legal representatives of the deceased 
andthe suit against them was dismissed. 
It is, therefore, not possible to say that the 
legal representative of the deceased de- 
fendant: No. 8 is already on the record, 
although in a different capacity. As a 
matter of fact, after the amendment above: 
mentioned, defendant No.1 is brought on 
the record as executrix of the will of her 
deceased husband, and in my opinion it is 
not possible to say that the suit can pro- 
ceed against the surviving defendants 
alone. I donot overlook the fact that only 
one written statement has been filed, inter 
alia, by defendant No. 1 and defendant 
No. 8 inthe suit, but in my opinion this 
does not affect the question at all. -I there- 
fore hold that the suit has abated as against 
defendant No. 8. The present suit is by 
some partners of the firm for dissolution and 
for accounts, and the suit is of such a 
natare thatif one of the defendants dies, 
and his legal representative is not brought 
on the record, the suit abates as a whole. 


8 B 337, 
8 


46; 85 Ind. Oas. 325; A IR 1925 Rang. 186; 


1987 


I therefore hold that the suit has abated as 
a whole. 

The learned Counsel for the plaintiffs in 
the alternative submitted that. if necessary, 
an order be made setting aside the abate- 
ment. It was suggested that the legal 
advisers of the plaintiffs remained under 
the impression that it was not necessary to 
make an application under O. XXII,r. 4. 
It appears that shortly after the death of 
defendant No. 8, there was correspondence 
between the parties. The defendants’ 
attorneys informed the plaintiffs’ attorneys 
on January 29, 1935, that defendant No. 8 
had died the previous day. The plaintiffs’ 
attorneys wrote back on January 30, asking 
the defendants who were the heirs and legal 
representatives of the deceased defendant. 
The defendants’ attorneys wrote back on 
the same day, stating that it was for the 
plaintiffs to ascertain who were the heirs 
- and legal representatives of defendant No. 8. 
te correspondence has been put in as 

IL 

The provisions of s. 5, Limitation Act, IX 
of 1908, apply to an application under sub- 
r. (2) of r. 9 of O. XXII Civil Procedure 
Code, and I am asked to excuse the delay 
of about a year and ten months, which has 
happened in this case. The application is 
made on the assumpticn that defendant 
No. 1 is the legal representative of defen- 
dant No.8; but I am not satisfied that that 
isso. It was argued that if defendant No. 1 
does not choose to take out Letters of Àd- 
ministration to the estate of her son, 
defendant No. 8, the plaintiffs are helpless 
in the matter, and that there can be no 
legal representative of the eatate of defen- 
dant No. & Itis argued that the plaintiffs 
themselves cannot, as claiming to be the 
creditors of defendant No. d, take out Letters 
of Administration to the estate of defendant 
No. 8, because then there would bea con- 
flict of interest, and the person who takes 
out such letters will be the plaintiff as well 
as the defendant in effect. A similar diffi- 
culty was felt and expressed in Ratanbai 
v. Narayandas (10) But this overlooks the 
provisions of s. 251, Succession Act, which 
provides that: 

“When itis necessary that the representative of a 
person deceased be made a party to a pending suit, 
and the executor or person entitled to administration 
is unable or unwilling to act, Letters of Administra- 


tion may be granted to the nominee of a party in 
guch suit ...... i : 


However queer the plaintiffs’ case might 
appear to be, I feel that I must give them 


(10) 29 Bom. L R 900; 104 Ind, Cas. 794; A I R 1927 
Bom. 474; 51 B 771. 
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an opportunity of proving their claim; but 
itis only on terms that I am prepared to 
make an order setting aside the «batement 
of the suit. The terms which I think should 
be imposed upon the plaintiffs are that they 
must, in any event, pay the costs of the hear- 
ing of the suit on November lt, 1936, and 
November 17, 1936, and the payment of 
these costs will be a condition precedent 
to the setting aside of theabatement. The 
order which 1 make is that if the plaiatiffs 
deposit in Oourt a sum of Rs. 500 within 
three weeks from the date hereof as security 
for the payment to the defendants of the 
costs of the hearing on November i6and 
17, 1936, which I award to them, the plain- 
tiffs will have three months from this date 
within which to arrange to apply for and 
obtain Letters of Administration to the estate 
of defendant No. 8 in favour of some 
nominee of theirs, and in the event of such 
letters being obtained, the party to whom 
such letters are granted will be substituted 
in place of defendant No. 8 as his legal 
representative, and the suit will then pro- 
ceed further. For this purpose, the suit 
will be placed on board on March 8, 1937, 
In the event of the said sum not being 
deposited within three weeks from the date 
hereof, the suit will be declared to have 
abated, and in that event the suit will be 
placed on board on December 21, 1936, for 
the necessary orders. 
D. Order accordingly, 


ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 29 of 1999 
September 17, 1937 
THom, AG. O. J. AND Nramat ULLAH, J. 
Sheikh NAZIM HUSSAIN — JUDGMENT- 
DEBTOR——Å PPELLANT 


versus 
Pt. RAM NATH DUBEY —Decrgeg- 


HOLDER — RESPONDENT 

Agra Tenancy Act (III of 1928), s. 203—~ Perpetual 
lease—Rights of lessee transferable and heritable— 
Lessee not liable to ejectment — Purchaser of such 
rights of lessee — Status of — Execution of decree 
against purchaser—Rights, if can be sold. 

Under the terms of a perpetual lease, the lessee was 
given full powers to transfer his rights. It was also 
provided that his righte would be heritable and that 
in no circumstances he would be ejected : 

Held, that the person who purchased the Tights of 
the lessee, occupied the status of a thekedar under 
the lease and that his rights were transferable and 
saleable in execution ofa decree against him, 
Ajodhia Kalwar v. Balkaran (1), relied on, 


L.T. A. ‘against fan order of Bennet, J., 
dated September 8, 1936. 


? 


924 


Messrs. M. A. Aziz and S. Munir Alam 
for the Appellant. 

Mr. S. N. Misra, for the Respondent. 

Thom, Ag. CG. J.—This is an appeal under 
8. 10, Letters Patent, against the decision 
of a learned Single Judge of this Court. 
The appeal arises out of a suit on the 
basis of a simple mortgage. The plaintiff 
obtained a decree on the footing of the 
simple mortgage which was executed by 
the appellant on July 26, 1922. Under 
this mortgage, the mortgagor mortgaged 
certain rights which he had purchased on 
December 4, 1898, from a lessee under a 
deed of perpetual lease executed on De- 
cember 18, 1888. (On that date one Maulvi 
Tafazzul Husain executed a perpetual 
lease. Under the terms of the lease the 
lessee was given full power to transfer his 
rights and it was further provided that 
the lessee’s rights should be heritable and 
that in no circumstances could the lessee 
be ejected. Objection was taken to an 
application for the preparation of a final 
decree in the mortgage suit. It was con- 
tended that the rights of the defendant 
were not transferable by auction-sale on 
the ground that the judgment-debtor was 
an occupancy tenant. The trial Court 
and the lower Appellate Court upheld this 
contention. The learned Single Judge in 
second appeal has, however, reversed the 
orders of the lower Courts, holding that 
the rights of the judgment-debtor under 
the lease of December 18, 1888, and under 
the sale-deed in his favour of December 
4, 1898, were liable to be soldin execution 
of the mortgagee’s decree. 

The learned Judge who disposed of the 
second appeal appears to have considered 
that the lease of December 18, 1888, was 
covered by s. 105, Transfer of Property Act. 
If this be so, then clearly the lessee’s rights 
are transferable. We do not consider it 
necessary, in the view we take of the 
case, to record any decision upon this point. 
Whether the rights of the appellant are 
transferable by auction-sale or not depends 
upon the status he occupies under the 
terms of the lease of December 18, 1888. 
In our cpinion, he occupies the status ofa 
thekedar. A thekedar is defined in the 
Agra Tenancy Act of 1926 as: 


“A farmer or other lessee of proprietary rights 
in land, and in particular of the right to receive 
rents or profits,” 


Now, the judgment-debtor by the terms 
of the lease of December 18, 1888, does 
certainly hold certain proprietary rights 
in the land. He has the right to receive 
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rents and profits. Further he may trans- 
fer such rights as he enjoys in virtue of 
the terms of the lease. As already noted, 
he is not liable to ejectment at any time 
by the lessor or his successor. A case 
arising in similar circumstances was decid- 
ed by a Bench of this Court. viz. Ajodhia 
Kalwar v. Balkaran (1). In that case it was 
decided that: 

“Where the lessor is the full owner of the plots 
and professes to grant a perpetual lease of those 
plots to the lessee with the right to hold posses- 
sion generation after generation and the right to 
sell and mortgage the same, and without any 
right in the lessor to eject the tenants, and pre- 
mium is received as consideratien for the grant of 
the perpetual lease, the lease must, of necessity, be 
a lease of proprietary interest in the land, and the 
interest of the thekedar is saleable in execution of 
a decree against him.” 

We find it impossible to distinguish that 
ease from the case now before us. It was 
contended that, whatever might be the 
provisions of the lease, the original lessee 
and his successor, the appellant, had be- 
come agricultural tenants and that there- 
fore their rights under the lease were not 
transferable. In our opinion, however, in 
view of the terms of the lease, the appel- 
Jant is not merely an agricultural tenant: 
he is a thekedar; and by s. 203 of Agra 
Tenancy Act, the rights of a thekedar may 
be transferable if provision is made there- 
for in the deed creating the theka. In 
our judgment, the appellant in this case is 
clearly a thekedar, holding much higher 
rights than that of a mere tenant, and his 
rights are transferable and saleable in 
execution of a decree. The result is that 
we dismiss the appeal with costs. 

D. Appeal dismissed. 

(1) 57 A 568; 152 Ind, Cas. 925; A T R1935 All, 93; 
(1935) A LJ 1. 


NAGPUR HIGH COURT 
First Civil Appeal No. 173 of 1933 
October 28, 1936 
Strong, C. J. AND NIYOGI, J. 
RADHAKISAN AND ANOTHER— 
—APPALLANTS 
versus 
BALAMBHAT—ReEsPONDENT 


Grant—Construction — Service inams—Kinds of— 
Held,on construction that grant’ was not a service 
inam and was attachable. 4 

Ordinarily, the grants of land on condition of 
service are of two kinds: vig., (1) the grant of an 
estate burdened witha certain service, and (2) the 
grant of an office the performance of whose duties is 
remunerated by the use of certain lands. Kuldeep 
Narain Singh v. Mahadeo Singh (2), Forbes v Meer 
Mohammad Tuquee (3), Lakhamgauday. Kesha 


ka 
1937 
Annaji (4) and Chandrappa v, Bhima (5), relied 


The service which is annexed to the grant must be 
of a specific character and the grantee is, so long as 
the service is capable of being rendered, undera 
legal obligation to renderit. They are either for 
rendering military, religious or village services, such 
as those of ghatwal, chowkidart or karnam. 

[Case-law referred to.] 

Material terms of a sanad were as follows: “That 
the brahmin (i. e., you) is such deserving and is a 
family person given up to snan sandhya (bathing and 
prayers). Incase some remedy be therefore arrived 
at for the maintenance of the bhatji brahmin at the 
aforesaid place, duties in respect of snan sandhya, 
etc., (religious rites) would be carried outin absence 
of any anxiety, and would be adding prosperity to 
the administration. It therefore came tothe mind 
that you brahmin are deserving and absorbed in 
snan sandhya. After such knowledge, 10 (ten) pariwos 
land, out of the padit (waste) lands situated at 
Mouza Daryapur out of the said place, amounting to 
bighas 40 (forty), is, therefore, granted to you as inam 
with effect from the fresh current year and this sanad 
is hereby made in your favour. 
fore,enjoy the said land from generation to genera- 
tion, and wish prosperity of the administration : 

Heid, that there was nothing in the recitals of the 
samad to indicate that the grantee was appointed to 
any particular office the performance of whose duties 
was intended to be remunerated by the grant of land. 
And the grant of the fields didnot impose any con- 
dition of service so as to impart to ita character of a 
service tenure. 

Held, alsothat the grant conveyed an absolute 
hereditary estate unfettered by any condition which 
imposed any legal liability on the grantee to perform 
any service and was attachable in execution of decree 
against the grantee. 

Heid, further that the grant was not also a main- 
tenance grant. Second Appeal No. 77 of 1932, dis- 
tinguished. 


F.C. A. from the order of the Court of 
the Additional Subordinate Judge, First 
Class, Khandwa, dated September 9, 1933, 
aca Judicial Case No. 11 of 
PADA : 


Mr. M. R. Bobde, for the Appellants. 

Messrs. M. D. Khandekar and P. P. Deo, 
for the Respondent. 

Judgment.—This appeal arises from 
execution proceedings. The decree-holders, 
who are appellanis here, attached two 
malik makbuza fields of Mauza Daryapur in 
Burhanpur Tahsil, in execution of a decree 
which they obtained in Civil Suit No. 21 
of 1931, against the respondent Balam- 
bhat. The lower Court allowed the judg- 
ment-debtor’s objection to the attachment 
on the ground that the fields had been 
granted originally by the Scindia Govern- 
ment on condition of rendering religious 
service and released the property trom 
attachment. 

The question which arises upon this ap- 
peal is whether the fields which were attach- 
ed are exempt from attachment for the 
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reason that they were held on service 


tenure. i | 

The sanad which evidences the grant of 
these fields to the judgment-debtor's an- 
cestors is field as Ex. A-1, which is dated 
May 9, 1818, material terms thereof are as 
follows: 

“That the brahmin (i. e., you) is mach deserving 
and is a family person given up to snan sandhya 
(bathing and prayers). In case some remedy be, 
therefore, arrived at for the maintenance of the bhatji 
(brahmin) atthe aforesaid place, duties in respect 
of snan sandhya, etc., (religious rites) would be 
carried out in absence of any anxiety, and would 
be adding prosperity to the administration. It, 
therefore, came to the mind that you brahmin 
are deserving and absorbed insnan sandhya. 
After such knowledge, 10 (ten) pariwas land, out 
of the padit (waste) landssituated at Mauza Darya- 


- pur out of the said place, amounting to bighas 


40 (forty), is, therefore, granted to you as inam with 
effect from the fresh current year and this sanad 
is hereby madein yourfavour. You should, there- 
fore, enjoy the saidland from generation to genera- 
tion, and wish prosperity of the administration.” 

The lower Court following Anjanavalu v. 
Sri Venugopala Rice Mill, Ltd. (1) held that 
the sanad evidenced a service grant so as 
to render the subject of the grant, viz., two 
fields, inalienable. 

Ona true construction of the terms 
ofthe sanad we are of opinion that the 
grant of the tields did not impose any 
condition of service so as to impart to ii 
acharacter of service tenure. Ordinarily, 
the grants of land on condition of service 
are as pointed out in Kuldeep Narain Singh 
v. Mahadeo Singh (2) of two kinds: viz., (1) 
the grant of an estate burdened witha cer- 
tain service, and (2) the grant of an office 
the performance of whose duties is remune- 
rated by the use of certain lands. This 
distinction received approval of their Lord- 
ships ofthe Privy Council in Forbes v, 
Meer Mohammad Tuquee (3) and was recog- 
nized in Lakhamgauda v. Keshav Annaji (4) 
and vuhandrappa v. Bhima (5). In this 
case there isnothing in the recitals of the 
sanad to indicate that the grantee was 
appointed to any particular office thé per- 
formance of whose duties was intended to 
be remunerated by the grant of land, 
We have, therefore, to see whether the 
grant had annexed to it any condition of 
serv:ce. The cases dealing with service 
grants such as Pakala Balakrishnama Pate 

(1) 45 M 620; 70 Ind. Cas, 466; 15 Ju W 513; 42M LJ 
477; 30 M L T 255; (1922)M W N 307; A I R 1922 
Mad, 197. 

(2) 6 W R 199. 

(3) 13M I A 438; 14 W R28; 5 B L R529; 2 Suth, 
358; 2 Sar. 588 (P O). 

(4) 28 B 305. 
(5) 43 B 37; 47 Ind. Oas, 330; 20 Bom. LR 779; A I 
R 1918 Bom. 115. 
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rulu v. Sree Naraina Murdaraz Devu (6), 
Secretary of State for India v. Kirtibas 
Shupatt Harichandan Mahapatra (7), 
Ranjit Singh Bahadur v. Kali Dasi Debi 
(8), Venkata Jagannadha v. Veerabha- 
draya (9) and a bost of others clearly go 
to show that the service whichis annexed 
to the grant must be of a specific character 
and the grantee is, so long asthe service 
is capable of being rendered, under a 
legal obligation to render it. They- are 
either for rendering military, religious or 
village services, such as those of ghaiwal, 
chowkidari or karnam. ‘The service which 
Anjanavalu v. Sri Venugopala Rice Mill, 
Ltd (1) the case relied on by the lower 
Court—eonsidered was swastivachakam ser- 
vice to be rendered in a temple. 


In the present case the exact nature of 
the service to be rendered is not defined in 
the sanad. It is for this reason that these 
fields were entered in Class D in accord- 
ance with the instructions contained in 
the Revenue Book Circular s. 1, © serial 
No II; see C. P.Revenue Manual, Volume 
Il. The sanad says that the grantee 
should enjoy the said land from generation 
to generation and pray for the prosperity 
of the administration. Is has been held 
in Ramlal Mookerjee v. Secretary of State 
(10) and Lalit Mohan Singh Roy v. Chuk- 
kan Lal Ray (il) that the expression “for 
generation to generation” conveys grant of 
an absolute estate. The only question 
that servives is whether the expression of 
a wish by the grantorthat the grantee 
should pray for the welfare of his admi- 
nistration imposes any restraint on the 
plenary right of the grantee as a full 
owner. That would be so, if it imposed 
upon the granlee a duty of rendering some 


specific service. The words, however, are 


so general and indefinite that it is im- 
possible to spell out what particular kind 
of service was contemplated. The words 
appear to convey.an expression of hope 
that the grantee should be grateful and 


(6) 10 MI A 60. 

(7) 42 O 710; 26 Ind. Cas. 676; 19 C WN 65;2 LW 
11:17 M LT 1; 21 O Ld 31; 17 Bom. LR 32; 28 
ML J 457 42 I A 30; A IR 1914 P C 22 (P 0). 

(8) 44 O 841; 40 Ind. Oas. 981; 21 O W N 609; 32 M 
LJ 565;15 ALJ 390; 250 L J 499; 19 Bom. LR 
462; (1917) M W N 459; 6 LW 101:2 P LW 1; 22M L 
T 489:44 IA 117; AIR1917 PO A 
. (9) 44 M 643; 61 Ind. Cas. 667; 41 
16; 14 L W 59; (1921) M W N 401; 3 
O W N 502; A IR 1922 P O 96; 48 I A 244 (P 0). 

(10) 7 O 304; 8 I A 46;4 Sar. 225; 10 C L R 349; 5 
Ind. Jur. 327 (P 0.) 

(11) 24 O 834; 241 A 76; 7 Sar. 155; 1 O W N 387 

P 0) 
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wish fur the good of the grantor and his 
State. Whatever moral significance may - 
be attached to the words, they do not ap- 
pear to have any legal effect in restricting 


‘the plenary right of the grantee as a pro- 


prietor of the land. In two cases, which 
have been brought to our notice. Viz., 
Hari Kishen v. Ratan Singh (12) and 
Ramasami v. Lakshmi Varassiar (13) simi- 
lar expressions occurred in the grants 
but they were not held cogent enough 
to justify the construction as service grants.. 
On the perusal of the sanad as a whole it 
appears absolutely clear that the grant con- 
veyed an absolute hereditary estate un- 
fettered by any condition which imposed 
any legal liability on the grantee to per- 
form any service. a 
The appellants next seek to show that 
the grant was amaintenance grant and, 
therefore, inalienable. Our attention is in- 
vited to the decisionin Second Appeal No. 
77 of 1932, dated April l, 1935. That case 
Is distinguishable, in that the sanad which 
was the foundation of the claim made in 
the case clearly stated that the grant was 
intended to be for the maintenance of the 
grantee and his heirs. The grant was made 
In recognition of certain past services 
rendered by the grantee asa Deshpande. 
In the present case the sanad does not state 
that the fields were granted only for the 
maintenance of the grantee and his 
eirs. < 
The result is that the appeal succeeds 
and the lower Oourts order releasing the 
property from attachment is set aside. 
The respondent will pay thecosts of the 
appellants. 
D. ` Appeal allowed. 
(12) A. I R 1934 All. 973; 151 Ind. Cas. 562; 18 R D 
328; L R15 A 413 Rev; 7 R A 187. 


(13) A I R 1923 Mad. 572; 72 Ind. Cas. 627,17 L W 
ve (1923) MW N 313 32 M L T 399; A I R 1923 Mad, 
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RANGOON HIGH COURT 
Criminal Appeal No. 268 of 
1936 
April 7, 1936 
BAGULESY AND Dunk gy, JJ. 
NGA BA U—APPALLANT 
versus 
E M PEROR—RESPONDENT 
Criminal triai—Hvidence—Prosecution witnesses 
examined at committal proceedings—Intention of 
such witnesses totell different story at Sessions 
trial—~Such witnesses, relations of accused—Pro- 


secution should not call them at Sessions trial— 
Penal Code (Act XLV of 1860), 3. 302—Striking 


1837 


with dah—Skull divided and brain exposed—Inten- 
tion and knowledge—Presumption—Disease causing 
death, natural and probable result of injury—~Per- 
son inflicting injury, responsibility of. 

here it is perfectly plain that certain wit- 
nesses who had been cited as prosecution witnesses 
and who were examined before the committal pro- 
ceedings and who are related to the accused are 
going to tell a story quite different from the cass 
put forward by the Orown, the Public Prosecutor 
should refuse to call them at Sessions trial. 

A manwho strikes another on the head with 
dah with such force asto divide the skull right 
through and expose the brains must be held to 
know that he will inflict injury that may be suff- 
cient inthe ordinary course of nature to cause death 
and, therefore, must be held to intend the natural 
consequences of his act. 

When the disease which actually causes death is 
meningitis, peritonitis, tetanus, pneumonia, etc., 
etc., and it is natural and probable result of the in- 
jury which the person inflicting the injury has caus- 
ed, the person who inflicts the injury must be held 
responsible for the disease arising from the injury. 
. Po Sin v. Emperor (2), dissented from, Nga Dwe v. 
Emperor (3), Hamid v. Emperor (4), On Shwev. Em- 
peror (5) and Nathu v. Emperor (6), referred to. 


Cr. A. from an orderof the Additional 
Sessions Judge, Pakokku, dated February 
20, 1936. 


Mr. Shu Mauna, for the Appellant. 
Mr. Tun Byu, for the Crown. 


Baguley, J.—The appellant Nga Ba U 
has been found guilty unders. 302, Indian 
Penal Code, and sentenced to death fcr the 
murder of Maung Pya. He has also been 
found guilty on two charges under s. 323, 


Indian Penal Code, and sentenced to 
imprisonment till the rising of the 
Court. 

The facts of the case are as follows: 


Maung Ka and MaNyo Mya are husband 
and wife. On the evening in quastion at 
lamp-lighting time Maung Ka says that 
he was chopping fodder and his wife 
was sitting and smoking near a lamp 
on a cot in front of the house. The 
appellant came from his house and hit 
both Ma NyoMyaand Maung Kaon the 
head with a stick. He then went away. 
Both of them shouted out and Maung Pya 
who lived close to his hotise came to see 
what had happened. Maung Ka told him 
that Ba U had struck him and Maung 
Pya said “Do not stand it. Let us go to 
the headman®. Yan Win and Ma Chi, 
who are relatives ofthe appellant came 
and told them not to go to the headman's 
house, but Maung Pya said that he could 
not put up withit andhe would go, At 
this point, according to the prosecution 
Ba U returned and struck Maung Pya 
onthe head with a dah. Maung Pya 
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caught hold of the appellant, pushed 
him on tothe ground and hit him with the 
stick that he had in his hand. Then 
Maung Pya went away. Whether he hit 
once or more often is not clear. Soon 
after this Ba U got up and went away too. 
Maung Pya was sent to hospital where, 
in addition to two unimportant wounds on 
the chest and on the hand, he was found 
to have a dah-cut on the right side of the 
head 6 inches long whichjcut part of the way 
through the skull bone and fractured the 
skull below the cut. He was brought to 
hospital on October 20, and died on 
November 5, owing to meningitis caused 
by septic matter getting access to the 


brain through the cut and fracture under- 


neath the cut. The injury wasin no sense of 
the word necessarily fatal, but the medical 
officer states thatif the brain is exposed, 
as it was in this case, there is sure to be 
an abscess upon it and an abscess on the 
brain, in the ordinary course of nature, I 
although of 
course with medica! treatment death is not 
the necessary result. 

In the trial Court the appellant set up 
a different story. He says that the whole 
of the trouble was started by Maung Ka 
and his wife Ma Nyo Mya quarrelling. 
As there were no elders present, he told 
them tostop and as he cvuld not persuade 
them tc stop, he hit each of them on the head. 
Why the appellant who gives his age as 
21 should take upon himself to use violence 
in this way to a husband and wife, appa- 
rently both older than himself, Maung Ka 
being aged 34, I fail to understand. The 
appellant’s story then goes on that after 
hereturaed to his house peacefully after 
hitting these two people on the head he 
heard Maung Pya’s voice abusing him 
from Maung Kas compound; so he went 
to Maung Kas compound entirely unarmed 
and asked Maung Pya to stop abusing as 
he would explain, whereupon Maung Pya 
abused him and hit him on the head. He 
fell down, picked up a short piece of- 
wood andthrew it at random and the 
suggestion of the rest of his witnesses is 
that tais short piece of wood tarown at 
random musthave caused the cut and 
fracture of the skull of the deceased. He 
called four witnesses to prove this and 
prevailed upon two witnesses originally 
called by the prosecution totell the same 
story, butthe more number of witnesses 
is entirely unconvincing, and in this cop- 
nection I would draw the attention of the 
learned Judge andthe Public Prosesutor 


` himself on the head like the worst type 
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to Nga Aung Gyi v. Emperor (1). When 
the committal proceedings were finished 
it was perfectly plain that Yan Win and 
: MaChi who had been cited as prosecu- 
tion witnesses and who are related to the 
accused were going to tell a story quite 
different from the case-put forward 
by the Crown. The public Prosecutor 
should, therefore, kave refused to call 
them. 

When this appeal was argued, the 
learned Advocate for the appellant admitt- 
ed that he could not dispute thatit was 
his client who caused the death of the 
deceased, but he pleaded that his act did 
not amount to murder. Inthe first place 
he pleaded that the deceased provoked 
the accused because he went in answer to 
Maung Ka’s call with a stick in his hand. 
lam unable tosee how the carryingof a 
stick could be called provocation. Maung 
Pya was called to the scene of the disturb- 
ance andto take some kind ofa stick 
with him was only a proper precaution. 
In the second place he went to the com- 
pound of the honse where Ba U had no 
right to be and in which Maung Pya could 
not be: expected to know that he 
would find Ba U. According to Ba U's 
own story he went tothe compound after 
Maung Pya,sothe carrying of the stick 
“by Maung Pya was no provocation. The 
story that Ba U went with nothing in his 
hand to explain matters to Maung Pya is 
an obvious lie particularly when one notices 
the evidence of Ba San to the effect that 
10 or 15 days before, Maung Pya had re- 
ported at the Police Station that Ba U had 
challenged him to fight, being armed at the 
time with a dah. On hisown showing the 
appellant is a truculent young ruffian and 
a few minutes before this. happened he had: 
beaten two people considerably older E 
O 
village bully. 


The next point argued was that there 
was no intent tc kill, that the wound was 
not necessarily fatal and that death 
caused not by the cut but by the meningitis 
which supervened. So far asthe intent to 
kill is concerned, there can be no doubt 
that the appellant struck the deceased 
very forcibly on the head with a dah; 
struck him with such force that the skull 


'- was divided right through and the brain 


exposed. A man who strikes another on 
the head with such force must be held to 


know that he will inflict injury that may 


(1) 14 R45, 


NGA ba Ü V. EMPEROR (RAÑG.) 


— those he had. He. did, however, 


was. 
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be sufficient in the ordinary course of 
nature to cause death and therefore, must 
be held to intend the natural consequences 
of hisact We had unofficially reported 
cases quoted to us with which Ido not 
propose to deal. Unofficially reported 
cases can be found to support almcst any 
proposition and [ could have quoted the 
learned Advocate cases even stronger than 
quote 
Po Sin v. Emperor (2) which is a case 
which does not follow the general trend of 
this Court. Here aman was apparently 
stabbed into the lung of the pleura with the 
result thata septic discharge from the ' 
wound startedi septic pneumonia and some- 
howor another a Bench of the late Chief 
Court of Lower Burma held that the 
offence only came under s. 304, Indian 
Penal Code. The view which this Court has 
taken isthat when the disease which actually 
causes death is meningitis, peritonitis, teta- 
nus, pneumonia, etc., and it is a natural and 
‘probable result of the injury which the person 
inflicting the injury has caused the person 
who inflicts the injury must be held res- 
ponsible forthe disease arising fromthe 
injury vide Nga Dwe v. Emperor (3), 
Hamid v. Emperor (4) and On Shwe v. 
E'nperor (5) which was followed by the 
Lahore High Courtin Nathu v. Emperor 
.29 Cr. L J. 369 (6). The case put forward by 
the Crown jis amply proved by the evidence 
of Maung Ka, Maung Ba Khin and Tun 
Hlaing and the dying deposition of Maung 
Pya himself. There may be one or two 
slight discrepancies on trivial matters, but I 
have no doubt that their story is in the main 
correct, and even if Maung Bya did raise © 
his voice in denouncing the unwarranted. 
action of Ba U by hitting Maung Kuand 
his wife, that is nct sufficient to cause 
Provocation, and the story put forward 
by the appellant and his witnesses is- 
an obviously false story. For these reasons. 
I would dismiss the appeal and confirm 
the conviction and sentence of death. 

Dunkley, Jd —I agree. 

D Appeal dismissed. 

(2)}5 L B R&0; 3 Ind. Cas. 710; 10 Or. L J 359. 

(3) 10Bur, LR i71, 


4) 2 L B R 63. 
5) 1 R 436; 76 Ind. Oas. 711; A I R 1924 Rang 


93; 250r, L J 247. 
0) 29 Or. L J 369; 108 Ind. Cas. 268; 10 A I Or. R. 
7. 
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‘February 12, 1937 
Mya Bu ano MaoKyey, JJ. 


KO PO MO AND ANOTHER - APPELLANTS 
VETSUS 


MAUNG LU KHIN—RESPONDENT 

Transfer of Property Act (IV of 1882 as amended 
in’ 1929), s. 53 A—Scope—Retrospective effect— 
Date of suit and not date of coniract is relevant— 
Ejectment suit after amendment—Defence under 
s. 53-A—IfF can be had—Registration Act (XVI of 
1908), s.17—Agreement to sell—If should be register- 
ed~—Morigage—Moriguge by conditional sale—Con- 
struction— Held, transactions together did not 
stitute such mortgage. 

It is not the making of the contract that 

brings the provisions of s. 53-A of the Transfer 
of Property Act into operation, but the filing 
of the suit, and in considering whether this 
séction has retrospective effect or not, the Courts 
Have. to consider that question only in refer- 
ence to the circumstances which bring the pro- 
visions thereof into effect, that is to say, to the 
filing of the suit The section affects the defence 
‘which litigants may bring in certain circumstances 
in answer to a suit brought against them, and in 
considering whether they are entitled to bring such 
a- defence, the date on which the agreement or the 
contract was entered into isirrelevant. What is re- 
‘levant is the date on which the suit was filed, 
[p. 930, col. 2; p. 931, col. 2.] 
- A defendaut in an action of ejectment may, in 
certain circumstances effectively plead possession 
under an unregistered contract of sale in defence 
to the action ifthe ejectment suit is brought after 
the section came into force, even though the con- 
tract was entered into before the section came into 
force. Pir Bakhsh v. Mahomed Tahar (1), relied on, 
Kanjeé and Moolji Brothers v. Shunmugam Pillat 
(4), dissented from. [p. 982, col. 2.] 

[Case-law reférred to. ] 

_Awritten agreement to sell need not be registered. 
[p 932; col. 1.) 

Thére can bemo mortgage without there being a 
debt, [p. 930, col. 1.] 

Held, thatthe two transactions, that is the deed 
of sale and an agreement to recover the property 
on certain conditions back to the vendor, who was 
in no sense of the word debtor of the vendee, did 
not together constitute a mortgage by conditional 
sale and that both were entirely separate transac- 
tions. 

s.C. A. from the decree of the District 
Gourt, Myaungmya, dated May 5, 1936. 

Mr. M. I. Kian, for the Appellants. 

Mr. K. C. Sanyal, for the Respondent. 


Mackney, J.—In the Sub-Divisional 
Ooiirt of Maubin the plaintitf-respondent, 
Mating Lu Khin, sued the defendants-ap- 
pellants, Ko Po Mo and Ma Mo Thu,-to- 
gether with two other persons, for posses- 
sion of a certain piece of land. Maung Lu 
Khin composed his differences with the 
other defendants, and in this appeal we are 
not concerned with them. The allegation 
in the plaint is that the plaintiff purchased 
the suit properiy, together with 14 head of 
cattle, from Ko Po Mo for Rs. 1,500 by a 
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registered deed of sale, dated July 20, 1927; 
and that although he had repeatedly 
demanded possession of these properties, 
he had never succeeded in obtaining posses- 
sion. The suit was filed cn June 7, 1935; 
Ko Po Mo admitted that he had so'd the 
properties as alleged in the plaint, but he 
claimed that on July 23, 1927, the plaintiff 
and his father, U Maung Gyi, entered into 
an agreement with Ko Po Mo and Ma Mo 
Thu to re-sell the cattle and the suit land to 
them on payment of Rs. 1,500 with n two 
years, and thatit was further agreed that 
the defendants should remain in possession 
of the suit land, pay Government Revenue 
therefor, and also pay interest to the plaint- 
iff for the two yearson Rs. 1,500 at the rate 
of Rs. 2-8-0 per cent. per mensem. It was 
further alleged that it was in pursuance 
of the said agreement that the defendants 
were allowed to remain in possession of 
the pruperties. It is claimed that interest 
was paid to the plaintiff and tht the 
revenue demaads were met, and that on or 
about April 2, 1929, the sum of Rs. 1,500 
was paid to the plaintiff as the price of the 
properties. [twas in virtue of this agree- 
ment that the defendants claim to have 
remained in possession of the land. Tous, 
the defendants relied ons. 33-A, Transfer 
of Property Act. The learned Sub-Divisional 
vudge framed certain issues in the suit, 
two of which were treated a3 preliminary 
issues. We need here refer to only one, 


issue No. 2 (e): 

“If so (i. e., if there were an agreement to re-sell as 
alleged in para. 6 of the written statement of defend- 
ant No. 1), is the deed of agreement marked 1 
admissible in evideace ?” 


The learned Judge held that the docu- 
ment in question was in fact an agreement 
for redemption, and that together with the 
sale-deed of July 20, 1927, nad constituted 
a mortgage by conditional sale. He held, 
therefore, that the document marked 1 
was not admissible in evidence as it was 
not registered. In consequence of this 
finding the defendants were entirely pre- 
cluded from raising the defence which they 
wished to raise under s. 53-A, Transfer of 
Property Act, and ultimately the suit was 
decreed against them. On appeal to the 
District Court of Myaungmya, the learned 
District Judge agreed thatin the circum- 
stances of the case the two documents 
constituted a mortgage by conditional sale, 
and that as document No.1 was unregis- 
tered, it was not admissible in evidence, 
He further held that s. 53-A, Transfer 
of Property Act, which was introduced by 
the Amending Act XX of 1929 and which 


930 
came into force on April 1, 1930, had no 
retrospective effect. Against these decisions, 
the defendant-appellants have now appeal- 
ed to this Court. The deed of sale dated 
July 20, 1927, is purely and simply a deed 
of sale. It contains no reference to any 
other malter than the sale of the land by Ko 
PoMo to Maung Lu Khin. The document 
No. 1 is worded as follows:  . 

“On 10th Waning of Waso 1289 B. E., corresponding 
to July 23, 1927, at Khattiya village, the vendors Ko 
Po Hmo andMa Mo Thu, residing at Talaing- 
Kayinzu village, say to the vendee U Maung Gyi 
and Maung Lu Khin, residing at Khattiya village, 
‘ We’) havesold (to you) undera registered outright 
(sale-deed) for a price of Rs. 1,500 the two pieces 


of paddy and garden land, plants and trees and 
14 head of bullocks and cows, 
in a list. Please - let us—~the vendors—work and 
keep them. We will pay the annual revenue taxes 
in full satisfaction, will pay in full satisfaction 
also the amount of interest due on the cost price of 
Rs. 1,500. at the rate of Rs. 2-8-0 per cent. per 
mensem once a year from the date hereof and also 
the cost price of Rs. 1,00 in full satisfaction 
within two years. If we are able to do so you— 
the vendees—shall make a re-sale documment, muta- 
tion of names and (re) convey the properties, 
plea and shall stand the office expenses also. 

we 
revenue taxes or the amount of interest due once 
a year or the principal, the registered deed of sale 
and conveyance executed on July 20, 1927, shall 
stand, -Please take over and (we) will make over (the 
properties) then.’ The vendees, agreeing to the said 
undertaking made by the vendors, sign personally 
hereunder on this deed of agreement under which 
they (vendees) undertake to return (the properties) 
under a registered (re) sale-deed, if :the vendors) do 
not break the undertaking made above.” 


- Itis signed by U Maung Gyi and Maung 
Lu Khin. 

Iam unable to agree with the learned 
Judges of the lower Courts that these two 
transactions together constituted a mort- 
gage by conditional sale. Without a debt 
there can be no mortgage. There is nothing 
to show in either of the documents that Ko 
Po Mo and Ma Mo Thu were in any sense 
of the word debtors of Maung Lu Khin and 
U Maung Gyi. The agreement to transfer 
the land to Ko Po Mo and Ma Mo Thu on 
their fulfilling certain requirements was not 
in any way a condition of their sale of the 
land to Maung Lu Khin. The two transac- 
tions were, so far as appears from the deeds 
and the circumstances of the case, entirely 
independent. In fact, the plaintiff-respon- 
dent, in answer to the question, “Since your 
purchase why up to date you have not taken 
possession of the suit land but have allowed 


the defendant to remain in possession ?” 


replied, “Because there was a verbal agree- 
ment to re-sell the land to him ifhe could 
pay Rs. 1,500." Neither party alleges that 
the transaction was a mortgage. I hold, 
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default in paying in full satisfaction the - 
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therefore, that it was hot à mortgage by 
conditional sale, and that Ex. l-is merely 
an agreement tosell the land and certain 
cattle. The question then arises whether 
the appellants are entitled to make use of 
the provisions of s. 53-A,. Transfer of 
Property Act. Section.53 A, Transfer of Pro- 
perty Act, reads as follows: ên 

“58. A, Where any.person contracts to transfer for 
congideration. any immovable -property by writing 
signed by him or on his behalf from which the terms 
necessary to constitute the transfer can be ascertain- 
ed with reasonable certainty, 

and the transferee has, in part performance of 
the contract, taken possession of the property or 


aby: part thereof, or the transferee, being already 


in possession continues in possession in part per- 
formance of the contract and has done some act 
in furtherence of the contract, 

and the transferees has performed or is willing to 
perform hig part of the contract, 

then, notwithstanding that the contract, 
though required to be registered, has not been 
registered, or, where there is an instrament of 
transfer, that the transfer has not been completed 
in the manner prescribed therefor by the law for 
the time being in force, the transferor or any per- 
son Claiming under him shall be debarred from 
enforcing against the transferee and persons 
claiming under him any right in respect of the 
property of which the transferee has taken or 
continued in: possession, other than a right 
expressly provided by the terms of the contract : 

Provided that nothing in this section shall 
affect the rights of a transferee for consideration 
who has no notice of the contract or of the part 
performance thereof.” 

The force of the section is contained in 
the words 

“the transferor or any person claiming under 
him shall be debarred from enforcing against the 
transferee and persons claiming under him any 
right in respect of the property of which the 
transferee has taken or continued in possession 
other than a right expressly provided by the 
terms of the contract." | > 

Now, it is only in a Court of law by a 
suit that the transferor can enforce his 
rights to possession. - The section there- 
fore comes into operation only when a 
suit is filed by the transferor.to enforce 
such rights, and itis provided that if the 
ıransferee can show that he has complied 
with the conditions laid down in the 
section, the transferor shall not succeed in 
his suit save as is provided by the terms 
of the contract. It is not the making of 
the contract that brings this provision of 
the Act into operation, but the filing of 
the suit, and in considering whether this» 
section has retrospective effect or not, it 
seems to me that we have to consider that 
question only in reference to the circum- 
stances which bring the provisions thereof 
into effect, that is to say, to the filing of the. 
suit. ‘The right—if it can so be called—not. 
to be troubled with a particular defence» 
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-and the right to bring such defence accrues 
only when the suit is brought. Conse- 
quently, if il were to beheld that s. 53-A, 
‘Transfer of Property Act, had retrospective 
effect, this would mean that a defendant 
could raise the defence therein provided 
even where a suit had been brought before 
the bringing into force of Act XX, of 1929, 
t. €a before April 1, 1930, and was pending 
at the date of its enforcement. To do 
so would clearly be to contravene the 
principle that, in the absence of defi- 
nite provisions to that effect, no new 
enactment shall interfere with rights 
which have acerued to parties. This matter 
was referred to by their Lordships of the 
Privy Council in Pir Bakhsh v. Mahomed 
Tahar (1). In this case, it was held that 
in a suit for ejectment instituted in 1921, 
itis not a relevant defence that the plaint- 
iff.has agreed to sell the land in suit to the 
defendant, even if it is alleged that the 
defendant -is in possession under the con- 
tract. Their Lordships remarked: 

“As the law stood at the date of this case, it is, 
in their Lordships’ opinion, no relevant defence 
to an action by a landowner for ejectment to 
plsad that the plaintiff had agreed to sell to the 
. defendant the land of which the plaintiff seeks to 
obtain possession  .....-.60.-- The English doctrine 
of. part performance, as Lord Russell of Killowen 
explained in Ariff vy. Jadunath Majumdar (2), is not 
available in India by way of defence to an action 
ofejectment (apart from the subsequent statutory 
alteration of the law mentioned hereafter)... ...It 
Tremaine to take note of the fact that since the 
| present suit was brought, the law in India has been 
altered by the Transfer of Property (Amendment) 
Act, XX of 1929, which has inserted a new s. 53-A 
in the principal Act, whereby a defendant in an 
action of ejectment may, in certain circumstances, 
effectively plead possession under an unregistered 
contract of sale in defence to the action. Their 
Lordships’ views, as expressed in the present case, 
must, therefore, be understood to be referable to the 
state of the law before this partial importation 
into India of the English equitable doctrine of 
part performance.” 

Now, it is clear that their Lordships 
were refusing to apply s. 53-A, Transfer of 
Property Act, not because the agreement in 
question was entered into before the new 
Act came into force (although in fact this 
was the case), but because at the time that 
the suit was instituted, the new Act was 
not in force. This case was referred to in 


' (1) 58 B 650; 151 Ind. Cas. 326; AIR193i P OG 
235; 61 I A388; 7RPC 60; (1934) AL J912; 110 
W N1145; 40 LW 492; (1934) M W N 1037;18R 
D 469; 39 C W N 31; 36Bom. L R 1195; 60 O LJ 
370; 67M LJ 865; 16 PL T1 (PO. 

(2) 58 0 1235; 131 Ind. Cas. 762; AIR 1931 PO 
79; 58 I A 91; 60M L J538:33 L W 586;530 L 
J 359; 35 O W N 550; 15 RD 354; 8 O WN 739; 
(1931) M WN 489; Ind. Rul, (1931) P O 154; 33 
Bom. L R 913 (P Q). 
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Durgapada Karmakar v. Nrishinghachandra 
Nandi (3) where it was held that even if 
it be assumed that by necessary iatend- 
ment s. 53 Ais to be applied to transac- 
tions completed before April 1, 19:0, the 
provisions of that sec ion cannot be applied 
to pending actions. Certain cases have 
been cited before usin which it has been 
held that s, 53-A, Transfer of Property 
Act, does not have retrospective effect in 
the sense that it shall not affect the terms 
and incidents of transfers of property made 
prior to April 1, 1930: see for instance, 
Kanjee and Mooljee Brothers v. Shun mugam 
Pillai (4). But with great respect to tbe 
learned Judge who decided this and the 
other cases, it does not appear to me that 
sufficient consideration had been given to 
the wording and effect of s. 53-A, Transfer 
of Property Act. It has in effect been 
assumed that to apply s. 53-A, Transfer 
of Property Act, in cases where the con- 
tract had been entered into prior to April 
1, 1930, would be to give this section 
retrospective effect. For the reasons which 
Ihave already set out, I cannot, with the 
greatest respect, agree to such an inter- 
pretation. The new enactment affects the 
defence which litigants may bring in cer- 
fain circumstances In answer to a suit 
brought against them, and in considering 
whether they are entitled to bring such a 
defence the date on which the agreement 
or contract was entered into is irrelevant. 
What is relevant is the date on which the 
suit was filed. l 

On this view itis not necessary to refer 
to the argument of the learned Counsel for 
the appellants that as s. 16, Amending 
Act, XX, of 1929, which adds s. 53-A to 
Transfer of Property åct, is not mentioned 
in s. 63 of the said Act (XX of 1929) 
which lays down that certain amendments 
made by that Act shall not be deemed to 
affect the terms or incidents of any trans- 
fer of property before April, 1930, therefore 
by implication, s. 53-A can be said to have 
retrospective effect: see Sulaiman Haji 
Ahmed Umar v. P.N. Patell (5). Icon- 
sider that the reason which I have set 
forth for holding that in this case 3. 53-A, 
Transfer of Property Act, is applicable, 
would also justify our holding that s. 49, 
Registration Act of 1908, as amended by 

(8) 620 492; 159 Ind. Cas. 20; A —R1935 Cal 
511; 390 W N 416; 8 R CO 294. 

(4) 56 M 169; 139 Ind. Cas. 870; A I R 1932 Mad, 
734; 63 ML J 587; (1932) M WN 897; Ind, Rul, 
(1932) Mad. 805; 36 L W 626. 


(5) 35 Bom. LR 722;$145 Ind. Oas. 557; Al R 
1933 Bom, 381; 6 R B 81. 
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Act XXI, of 1929, is applicable. In the 
present case, however, the document in 
question, being only an agreement to sell, 
Was not in any case one which need be 
registered. 1, therefore, am of the opinion 
that in this case the defendants-appellanis 
were entitled to rely on the provisions of 
s. 53-A, Transfer of Property Act, and that 
they must be allowed to prove their allega- 
tion in regard to their beingin possession 
of the suit properties in virtue of an agree- 
ment to sell, the conditions of which have 
been fulfilled. Therefore, as the case hasin 
reality been decided against the defendanis 
on a preliminary point, Inasmuch as they 
were, in virtue of the decision thereon, pre- 
cluded from raising the defence which they 
wished to raise, it will be necessary on 
setting aside the decrees of the District 
Court of Myaungmya and the Sub-Divi- 
sional Court of Maubin, to remand the 
case tothe Sub-Divisional Court of Maubin 
with the direction that all the issues 
framed in the case shall be tried and the 
suit determined thereon. The parties will, 
of course, he permitted ito adduce such 
further evidence as they may find neces- 
sary. The costs of this appeal shall abide 
the final decision in the suit. The appel- 
lants are entitled, unders. 13, Court Fees 
Act, to a refund to the court-fees paid on 
their appeal A certificate to that effect 
shall be issued. 

Miya Bu, J.—I concur in the conclusion 
arrived at and the order proposed by my 
learned brother. The allegations made in 
the written statement, if established, 
would bring the case within the purview 
of s. 53-A, Transfer of Property Act. These 
allegations are to the effect that the plain- 
tiff had, cn July 23, 1927, contracted, by 
wiiting, to transfer for consideration the 
immovable property whichis the subject- 
matter of the suit, and that the defendant, 
having performed his part of the contract 
by payment of the consideration by April, 
1929, continued in possession of the prop- 
erty in part performance of the contract. 
Section 53-A Transfer of Property Act, is 
a new section which was inserted by the 
Transfer of Property (Amendment) Act XX 
of 1929, and came into force on April l, 
1930. Thus this case involves an inter- 
esting point of law, abcut which there 
has been some Conflict of judicial opinion, 
e. ge Kanjee and Mooljee Brothers v, 
Shanmugam Pillai (4) and Sulaiman Haji 
Ahmed Umar v. P. N. Patell (5). In the 
former of these cases it is held that the 
section is applicable cnly to transfers of 
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immovable property made after April 1, 
1930, while in the latter it is held that the 
section is retrospective as well as prospec- 
tive. The words of the section, however, 
bear no indication of any distinction be- 
tween transfers msde before and those 
made siter the date of the commencement 
of its operation. What the section purports 
to do is to debar the transferor and any 
person claiming under him from enforcing 
against the transferee and persons claim- 
ing under him any right in respect of the 
property of which the transferee has taken 
or continued in possession, other than a 
right expressly provided by the terms of 
the contract. It is no: doubt an impcrta- 
tion, in a somewhat restricted form, of 
the equitabie doctrine of part performance. 
explained in Maddison v. Alderson (6) and 
applied by the Privy Oouncil in Mahomed 
Musa v. Aghore Kumar Ganguli (7). 

In Pir Bakhsh v. Mahomed Tahar (1) 
arising out of a suit for ejectment in- 
stituted in 1921, it was pointed out by 
their Lordships of the Privy Council that 
as the law stood at the date of that case 
it was not a relevant defence to an action 
for ejectment to plead that the plaintiff 
had agreed to sell to the defendant the 
land of which the plaintiff seeks to obtain 
possession, but observed that since that 
suit was brought, the law in India had 
been altered by the insertion of a new 
s. 53-A, whereby a defendant in an action of 
ejeciment might, in certain circumstances, 
effectively plead possession under an up- 
registered contract of sale in defence to 
the action. In that case, as pointed out’ 
by my lenrned brother, their Lordships 
were refusing to apply s. 53-A, Transfer 
of Property Act, not by reason of the 
fact that the agreement in question was 
entered into before that section came into 
force, but because at the time that suit 
was instituted the section was notin force. ` 
Accordingly, in Ramkrishna Jha y. Jai- 
nandan Jha (8) a Full Bench of the Patna 
High Court ruled that s. 53-A had no re- 
wrospective effect, apparently only in the 
sense that the section dces not affect any 
suit or proceeding instituted before April 1, 
1930. The language of the section is not 
only plain but admits of but one meaning, 

(6) (1883) 8A C 467; 52 LJ QB 737; 49 L T 
303; 31 W R 820; 47 J P 821, 

(7) 42 I A’; 28 Ind. Cas. 9270: A IR1914P O 27; 
42 © 801; 17 Bom. L R 420; 21 O LJ 231;28M L 
J 548; 19 OWN 250;13 A LJ 229;17M LT 143: 
2 L W 258, (1915) M W N 621. 


(8) 157 Ind. Oas. 98; AIR 1935 Pat. 291;14 Pa . 
672;16 PLT 451; LBR 715;8 R P 90, 
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and that is the meaning which my learned 
brother has put upon it. The section bars 
a suit or action instituted since the com- 
mencement of its operation in the circum- 
Stances detailed therein. It matters not 
whether the transaction took place before 
or since, but the suit must be one filed 
since it came into force. 
D. l Case remanded. 


PATNA HIGH COURT 
Oriminal Revision Petition No. 458 
of 1937 
September 28, 1937 
MANOHAR LALL, J. 
MEWALAL SINGH AND ANOTHER— 

PETITIONERS 


VETSUS 
KEMPEROR—Opposire Party 

Criminal trial —Abetment—Charge of— Evidence 
should be analysed—Judgment—J udicial jinding with 
reference to each accused should be given—Evidence 
y accused should also be considered—Not only 
justice should appear to be done, but should in fact 
be done, 

It is a matter of common experience that charges 
of abetment are easily made against accused per- 
sons and are difficult to refute. Consequently, a 
conviction should not be confirmed unless the evi- 
dence is analysed. 

In criminal trials, it is the duty of the Court to 
give a judicial finding with reference to the case of 
esch individual accused, and the evidence adduced 
on behalf of the accused in support of their cage 
must also be carefully and fully considered, It ig 
not expected that the Court would come to a con- 
clusion in favour of the defence in every case ; but 
justice must appear to be done to the accused, ag 
well as infact it must be done to the accused. 

Or. R. P. against the order of the Ad- 
ditional Sessions Judge, Darbhanga, dated 
August 19, 1937. . 

Mr. k J. Bahadur, for the Petitioners. 

Mr. S. Nagui Imam, for the Crown. 

Order.—This is an application in re- 
Vision by two accused, Mewalal Singh and 
Srikrishna Singh, against their couviction, 
of the former under s. 324-109 and of the 
latter unders. 324, Penal Code, both of 
whom have been sentenced to undergo 
three months’ rigorous imprisonment and 
afine of Rs.50 each. It appears that 
the. complainant as well as the petitioners 
both claimed to be in possession of the 
Plot of land oa which the kharhi grew, 
the cutting of which has led to this oc- 
currence. Each side gave evidence of its 
Tespective title and possession of the land, 
-and in addition tothat the defence of 
Mewalal was a pleaof alibi. The trial 
Court disbelieved the defence and convict- 
ed the accused and awarded the sentences 
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as already stated. The Appellate Court has 
affirmed the conviction but in my mind in 
an unsatisfactory judgment. The learned 
Judge has correctly stated the points which 
were argued before him and which were 
the most material in the cage, viz, (1) 
that the plea of alibi of Mewalal ought 
to have been accepted; (2) that the defence 
story of the occurrence was more probable: 
and (3) that Srikrishna Singh was entitled 
toa rightof private defence, asthe com- 
plainant committed theft of plantain and 
kKharhi belonging to Srikrishna Singh. It 
will be noticed that the third point, as 
stated by the learned Sessions Judge, 
clearly suggests that the defence claimed 
thatthey were in possession and that the 
complainant was committing theft of their 
plantain and kharhi. In vain I have looked 
for in the judgment of the learned Ses- 
sions Judge for any tinding as tc whether 
the defence story of the theft by the 
complainant of plantain and kharht was 
false, or, in other words, that the defence 
was notin possession of the land in dis- 
pute. He seemsto have considered this 
point asnominal, which didnot require 
any consideration at all. The learned 
Judge has given no finding as to the claim 
of the accused that they were protected by 
the right of private defence. 

Again, [do not find anything inthe 
jadgment of the Appeilate Court to show 
that the learned Judge applied his mind 
judicially tothe fact wnat Mewalal had been 
proved to he guilty of the charge of abet- 
ment The evidence of the alleged abel- 
ment has not been considered or analysed. 
It is a matter of common experience 
that charges of abetment are easily made 
against accused persons anc are difficult to 
refute. I, therefore, feel no hesitation 
whatsoever in setting aside the conviction of 
the petitioner Mewalal Singh, who is direct- 
ed to beset at liberty. If he is on bail,his - 
bail bond willbe discharged. 

With respect to the case of the other 
petitioner, Srikrishna Singh, I um unable 
to dispose of the matter here. Tne learn- 
ed Judge is directed to re-hear the appeal 
of Srikrishna Singh in the light ct the 
observations made by me above, and he 
is required to give a clear finding as to 
whether the possession of the land on 
which the kharhi crop grew and which 
was cut onthe date of the occurrence, 
was with the complainant or wiih Nri- 
krishna Singh. In the event of his finding 
that the complainant was in possession of 
the land, he mast then dispose of the 
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` matter whether the accused was entitled to 
a right of private defence or not. If he 
is satisfied that tLese two points have to 
be decided against the accused, he must 
consider ihe question of sentence, hecause, 
ifit is true that the right of privacy of 
the accused's house-hold was being invad- 
ed, the accused, although he may have 
transgressed the law. may be liable toa 
lesser degree cf punishment. ; 

The learned Judge ought to remember 
that in criminal trials it is the duty of the 
Court to give a judicial finding with 
reference to the case of each individual 
accused, and that the evidence adduced 
on behalf of the accused in support of 
their case must also be carefully and 
fully considered. It isnot expected that 
the Court would come toa conclusion in 
favour ofthe defence in every case; but 
justice must appear to be done to the 
accused, as well asin factit must be done 
to the accused. With these remarks the 
case of Srikrishna Singh is remanded tothe 
learned Judge for re-hearing and for dis- 
posalin accordance with law. The peti- 
tioner, Srikrishna Singh, will remain 
on the same bail pending the dispcsal of 
the appeal by the learned Sessions Judge. 
As ordered above, petitioner Mewalal 
Singh will be acquitted and set at liberty 
forthwith. 

D. Order accordingly. 


Cesena ad 


NAGPUR HIGH COURT 
Second Civil Appeal No. 467 of 1934 
March 22, 1937 
POLLOCK, J. 

ABDUL AZIM-—-APPELLANT 
Versus 
Sheikh GAFOOR AND orarrs— 


RESPONDENTS 

C. P. Tenancy Act (XI of 1898), Sch. II, Art, 1— 
Suit for possession by co-tenant who is excluded from 
Pen and whose title is decreed~Art. 1, if ap- 
plies. 

The normal presumption is that the possession of 
one co-owner is not on his own account but on behalf 
ofall; but where it is admitted that one co-owner has 
denied the title of another co-owner and has been in 
adverse possession, there is no question of any pre- 
sumption. 

Article 1 of Sch. IT of the C. P. Tenancy Act applies 
to suits for possession ofa holding by a person claim- 
ing to be a tenant from which he has been dispossess- 
edor excluded from possession by another person. 
A co-tenant is a tenant as defined in the Act, and 
‘holding’ in this article means ‘holding or portion 
thereof.’ When, therefore,a co-tenant is excluded 
from possession and his titleis denied, this article 
would apply toa suit for possession, and such suit 
must, therefore, be brought within two years. Abdul 
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Rahmanv. Abdul Wahab (2), explained. Amarchand 
Radhalal v. Ramjiwan (3), referred to. Ganesh 
Prasad v. Bhawani Peshad (1) and Parmanand v. 
Madhorao (4), relied on. 

8. C. A. from the appellate decree of the 
Court of the Additional District Judge, 
Betul, dated July 17,1934, in ©. 8. No. 48 
of 1933, reversing the decree of the Court 
of the Additional Sub Judge, Second Class, 
Betul, dated October 31, 1933, in Civil Suit 
No. 32 of 1931. 

Messrs. A. Razak and W. B. Pendharkar 
for the Appellant. 

Mr. B. T. Amlekar, for the Respond: 
ents. 

Judgment.—This appeal arises out of a 
suit for an undivided share in certain occu- 
pancy fields. The plaintiff alleged in the 
plaint that these fields belonged at one time 
to Sheikh Basharat and passed at his death to 
his two sons, the plaintiff and Sheikh 
Ibrahim, that they were in possession as 
tenants-in-common till Sheikh Ibrahim's 
death on May 26, 1925, and that in Novem- 
ber, 1925, Sheikh Ibrahim’s son Sheikh 
Gaffar (defendant No. 1) prevented the 
plaintiff from cultivating and sowing the 
fields. The cause of action according to 
the plaint arosein November, 1925, “and it 
is clear from the plaintiff's own evidence, 
if not from’ the pleadings, that Sheikh 
Ibrahim's sons denied the plaintiff's title 
from the start as the fields had been re- 
corded in the name of Sheikh Ibrahim, and 
refused to allow him to remain in posses- 
sion although until then the plaintiff had 
been in actual possession. The suit was 
brought on April 24, 1931, and has been 
dismissed by the lower Appellate Court as 
barred by limitation under Art. 1 of the 
Second Schedule of the Central Provinces 
Tenancy Act. 

The article applies to suitsfor pcsses- 
sion of a holding by a person claiming to 
be atenant from which he has been dis- 
possessed or excluded from possession by 
another person. It is clear thatthe plaintiff 
has been dispossessed or excluded from 
possession since November, 1925, and I do 
not think there can be any doubt that 
a co-tenant is a tenant as defined in the 
Act. The question then is -whether a suit 


‘for pcssession of an undivided share cf a 


holding is a suit for possession of a holding. . 
In Ganesh Rrasad v. Bhawani Pershad (l) 
Mohiuddin, A. J. C., in a similar case held 
that a right to joint possession was a lesser 
right than that of exclusive possession, and 
that, therefore, Art.1 to Seh. IL would 
apply toa claim for joint possession as to 
(1) A IR 1928 Nag. 178; 108 Ind. Cas. 785, 
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claims for exclusive possession. Some 
doubt was cast on the correctness of this 
decision in Abdul Rahman v. Abdul Wahab 
(2). In that case the plaintiff claimed to 
be the sole tenant and the defendant claim- 
ed to be a tenant-in-common. The plaint- 
iff’s title had never been denied, and the 
plaintiff, therefore, had never been dispos- 
.8essed or excluded from possession. I, 
therefore, agree that in that case Art. 1 
to Sch. II would not apply, and it was not 
necessary to decide whether this article 
would apply toa plaintiff who claimed to 
be a co-tenant and was suing a defendant 
who had denied the plaintifi’s title. A 
_Teference was made in that decision to the 
decision of Kinkhede, A. J. O., in Amar- 
chand Radhalal v. Ramjiwan (3). It is 
difficult to gather what the facts were in 
that case. I entirely agree that the uormal 
presumption is that the possession of one 
co-owner is not on his own account but on 
' behalf of all; but where it is admitted that 
one co owner has denied the title of another 
co-owner and has been in adverse posses- 
-sion, there is no question of any presump- 
tion. 

In Parmanand v. Madhorao (4) it was 
held that the word ‘holding’ in this article 
means ‘holding or portion thereof, and I 
respectfully agree that it is impossible to 
interpret the article as not applying to a 
portion of aholding. Is there then any 
reason why the article should not apply 
_to a suit for possession of an undivided 
share in aholding? If it is held that it 
does not apply, then tə joint tenants or 
co-tenants who had been evicted by some 
third persons could each sue separately for 
- possession of their share uptoa period of 
12 years, though if there is only one 
tenant and he is ejected, he must sue for 
possession within two years. When, 
therefore, a co-tenant is excluded from 
possession and his title is denied, this 
~ article would, in my opinion, apply toa 
suit for possession and such suit must, 
therefore, be brought within two years. 

The appeal, therefore, fails and is dis- 
missed with costs. 

Counsel's fee Rs. 15. 

D. Appeal dismissed. 

(2) 31 N L R 9 Sup.; 155 Ind. Cas. 813; 7 RN 202; 


A IR 1935 Nag. 120. < 
(3; A IR 1928 Nag. 98; 111 Ind. Oas. 76; 10 NLJ 


- 174. 
D 22 N L R 46; 93 Ind. Cas, 110; A I R 1926 Nag. 
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PATNA HIGH COURT 
First Civil Appeal No. 215 and 
Second Civil Appeals Nos. 216 and 217 of 
1939 
September 23, 1937 
Wort AND ROWLAND, JJ. 
Sheikh DILDAR HUSSAIN AND OTHERS— 
PLAINTIFFS—APPRLLANTS 
versus 
Sheikh SADDIP AND oranres—DprenDANTs — 
RgSPONDZNTS 

Deed—Construction—Lease or mortgage—Tests 
stated— Difference between. 

The test whether a document is a lease or a 
mortgage is whether there isa secured debt and a 
right of redemption. Ina zerpeshgi lease properly 
so-called, there isan advance tothe lessor in con- 
sideration of which the lessee is given possession of 
the land for aterm during which he recoups kim- 
self for thesum advanced and interest out of the 
profits of the land of which he is put in possession. 
There is no question of redemption upon paying off 
an advance. ‘be lease terminates at the expira- 
tion ofthe term and the lessor may re-enter as on 
the termination of any other lease. The re-entry 
does not depend upon the re-payment of the ad- 
vance, The difference is thatin the case of a 
mortgage the debt owing by the mortgagor to the 
mortgages is re-payable to the mortgagees, whereas 
a premium or payment of rent in advancein a 
transaction which in law is a lease would not be so 
re-payable. Kesho Prasad Singh v. Chandrika 
Prasad Singh (1), relied on. 

F.O. A. from the decision of the Sub» 
Judge, Monghyr, dated December 7, 1934. 

Mesars. Phulan Prasid Varma and Hasan 
Jan, for the Appellants. 

Messrs. Khurshad Husnain and H. R. 
Kazimi, for the Respondents. 


Wort, J.—The plaintiffs who are the ap- 
pellants have been held by tne learned 
Judge in the Court below to be mortgagees 
and not being registared, tneir action 
against the defendants for rent not main- 
tainrble, It has been decided in the Court 
below that contrary to the defen‘iant’s cone 
tention the rent had not been paid. ‘The 
only question, therefore, to consider ia this 
Court is waetaer the learned Judge in the 
Court below, affirming the decision of the 
trial Court, was right in coming to tne con- 
clusion that the plaintiffs were in fact and 
in law mortgagees. It would appear that 
they entered into possession as lessees in 
the year 1922; but from the document 
Ex. l in the case which is before us, it ap- 
pears that a fresh arrangement was entered 
into two years afterwards. The original 
thika lease wuich was not produced in the 
Court below was cancelled and a fresh 
agreement wasmade. From the different 
expressions used in the document it might 
be supposed on the one hand that the plain- 
tiffs were lessees and on the other hang 
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mortgagees; but the substance of the deed 
has to be looked tn. Paragraph 3 of the 
document recites the fact of the property 
being given in thika patta; and then in 
para. 4 it is recited that in order to meet 
legal necessities the grantor of this docu- 
ment borrowed Rs. 10,000. Certain details 
of that debt are recited. Then in para. 5 it 
states inter alia: 


“ It was, therefore, finally settled between me anl 
the said thikadars, the mahajans, that the jama of 
Mauzas Chaurasa and Khotaul aforesaid be reduced 
from the jama entered in the said thika patta by 
Rs, 400; that a fresh annual jama of Rs. 4,000 be 
fixed, that after fixing the rate of interest on the 
bond money and the hand-note money aforesaid, as 
well as on the money to be borrowed at the time 
of the execution of this sudbharna bond at 
104 annas per hundred rupees per mensem -the 
former thika patta dated July 28,1922, aforesaid be 
cancelled and that afresh sudhbarna thika patta be 


executed, and both parties consented and agreed to 
the above.” 


I may observe in connection with the 
argument addressed by the learned Advo- 
. Gate for the appellants that the reservation 
of Rs. 4,000 annually as jama taken by 
itself is an indication that this transaction 
is a lease and not a morigage. Paragraph 6, 
however, recites that “l have, therefore, of 
my own free will and accord given in 
sudbharna 16 annas proprietary interest”, 
etc.» and then at the end of the paragraph 
all sums of money which had been ad- 
vanced by the plaintiffs are recited. Then 
later in vara. 8 come the terms of the 
transaction what may possibly be called the 
. addendum clause. Paragraph 8 recits : 

“The said lessees should enter into possession 
and occupation of the lease-hold properties, culti- 
vate and cause proper cultivation to be made, ete. 
Out of Rs. 4,000, the fixed jama, the details regard- 
ing the period, jama and extent of ehare of which 


are given below, the said lessees will deduct each 
year on their own authority Re. 1,575." 


Then provision is made for a further 
deduction of Rs. 2,000 in para. 9 and the 
balance of Rs. 425 out of Ks. 4,040 is to be 
payable by the lesssees and they shall pay 
the same year after year and instalment 
afier instalment. The substance of the 
transaction is that after deduction of these 
varous sums to which 1 have already re- 
dered against tue interest, Rs. 425 is re- 
seived us so-called rent payable by the 
plaintifis to the grantors. ‘The important 
matter to be noticed is that there wag a 
debt. Then we come in this connection to 
para. 10 which gives the grantor the right 
to redeem beiore the expiration of the 
pericd provided by the document ; and 
later cn in para. 18 it is provided that : 


“In the event of non-payment of the entire peshgi 
money bearing interest, in the month of Jak 1340 
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Fasli (the date of the expiration of the nine years) 
the entire rent, after deduction of the interest on 
the peshgi money bearing interest, whatever it will 
be, wil] have t> be paid by the lessees, and until 
the payment of the entire peshgi money bearing in- 
terest, this sudbharna bond will continue to remain 


in force exactly with sll the conditions laid down 
above," 


In the argument Mr. Husnain on behalf 
of the respondents refers to the decision of 
this Court in Kesho Prasad Singh v. Chan- 
drika Prasad Singh (1), where the same ques- 
tion came up for determination and Sir 
Dawson Miller in delivering the judgment 
made these observations, and if I may say 
80, applied the well-known test applicable to 
cases of this kind forthe purpose of deter- 
mining whether the transaction was a mort- 
gage or not. Sir Dawson Miller said as 
follows : 

“I do not propose to go through them in detail. 
Ithink the result of the authorities as well as of 
the text-books is thatthe test in such cases must 
be whether there isa secured debtand aright of 
redemption. Ina zerpeshgi lease properly so-called, 
there is an advance to the lessor in consideration 
of which the lessee is given possession of the land 
for a term during which he recoups himself for the 
sum advanced and interest out of the profits of the 
land of which he is put in possession. There is no 
question of redemption upon paying off an advance. 
The lease terminates atthe expiration of the term 
and the lessor may re-enteras on the termination 
of any other lease. The re-entry does not depend 
upon the re-payment of the advance,” i 

Applying that testin this case, if seems 
clear that this a mortgage; and the fact that 
thereis a rent reserved of Rs. 425 being 
the balance cf Rs. 4,000 does not preciude 
us from coming to that conclusion. It is 
true, as the learned Advocate on behalf of 
the appellants contends, that some of the 
conditions of this transaction come within 
the provisions of s.105, Transfer: of Prop- 
erty Act, where lease is defined as: 

“ A lease of immovable property is a transfer of a 
right toenjoy such property, made for certain 
time, express or implied, or in perpetuity, in consi- 
deration of a price paid or promised, or of money,a 
share of cropg, service or any other thing of value, 
to be rendered, periodically or on specified occa- 


But the difference is that in the case of 
a mortgage the debt owing by the mort- 
gagor to the mortgagee is repayable to the 
morigagees as in this instance, whereas a 
premium cr payment of rent in advance in 
a, transacticn which in law is a lease would 
not be so repayabie. In my judgment, on 
the plain construction of this document, the 
plaintifs were mortgagees and, therefore, 
they were precluded from suing for rent. 


For these reasons the appeal fails and must 


be dismissed with costs. I should have 


(1) 2 Pat, 217; 68 Ind. Oaa. 394; A Į R1923 Pat. 
122; 3 P L T 797, 
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mentioned that they were precluded from 
suing by reason of s. 78, Land Registration 


ct. 
Rowland, J.—I agree. 
D. Appeal dismissed. 


Ste neat mannered 


RANGOON HIGH COURT 
Criminal Miscellaneous Application No. 23 
of 1937 
May 28, 1937 

; Maos Ney, J. 

M. T. R.SUPPAYA CHETTYAR— 
APPLIOANT 
vETSUS 
-§, A. S. 5. KARUPPAYA PILLAY 
~- OPPOSITE Party 

Criminal Procedure Code (Act V of 1896), ss. 256, 
257— Mistake by Magistrate—Whether enough to 
induce belief that heis prejudiced against accused— 
Accused not able to satisfy Magistrate that witnesses 
named by him would give material evidence— 
Magistrate wrongly rejecting application—Whether 
ground for transfer of case. 

Magistrates must inevitably make mistakes some- 
“times in the course of the trial of one or other of 
the cases before them. The fact that they have 
made a mistake cannot possibly in itself induce any 
reasonable perscn to believe that the Magistrate is 
prejudiced against the accused. There must be some 
other circumstances in the light of which the ap- 
prehension in the accused's mind arises, [p. 938, col. 


“It may be that the accused is not able to satisfy 
the Magistrate that witnesses mamed by him are 
definitely going to give evidence which is material 
in the case, but that does not necessarily show that 
the.application is made for the purpose of defeating 
the ends of justice. Nevertheless, the fact that the 
‘Magistrate was under a misapprehension asto the 
purpose for which the witnesses were called, and as 

. to his being justified under s. 257, Criminal Proce- 
dure Code, in refusing to issue summons, should not 
indicate to any reasonable person, in the absence 
of any other factors, that the Magistrate is prejudic- 
ed against him. [p. 939, col. 1.] l 


Cr. Mis. App. for transfer from the First 
Additicnal (Special Power Magistrate) 
Theyetmyo, in Criminal Regular Trial 
-No. 27 of 1936. 

Mr. Rafi, for tLe Applicant. 

Messrs. Æ. W. Lambert and C. H. Cam- 
pagnac, for the Crown. 


Order.—This is an application by 
M..T. R. Suppaya Chettyar for a direction of 
this Court to transfer the proceedings in 
Criminal Regular Trial No. 27 of 1936 
-before the First Additional Magistrate of 
Theyetinyo, to the Court. of some other 
Magistrate outside Thyetmyo’ District. Jn 
these proceedings the applicant is being 
tried on a charge framed under s 409, 
Indian Penal Code, on the complaint of one 
Karuppaya Pillay. The complaint was 


? 
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filed cn June 17, 1936. The charge was 
framed on September 24, 1936. Sub- 
sequently, much time has been taken in 
recalling and cross-examination of certain 
of the prosecution witnesses. At length‘ 
ihe time came for the applicant to furnish 
his list of defence witnesses. On January 
11, 1937, the Magistrate granted further 
time until January 18. Actually, the list 
of witnesses was not filed until March 11, 
1937. The proceedings had been stayed 
ad interim owing to certain applications 
being made bythe applicant to this Court. 
Before referring to these applications, I 
should like to mention that when the 
charge was framed first, the applicant 
applied to this Court in Criminal Revision 
No. 664-B of 1936 to quash the charge. 
This application was dismissed. On 
February 18, 1937, in Criminal Revision 
Proceedings No. 98-B of 1937 of this Court, 
an application dated February 18, 1937, 
was made again asking that the charge 
framed be quashed. The application was 
dismissed in view of the fact that a similar 
application had already been dismissed. 
On the same day, an application for the 
transfer of the case was made on certain 
grounds. This application also was dis- 
missed because the learned Judge who 
dealt with the application found himself 
unable to discern any reason to suppose 
that the applicant had :ny reasonable 
ground tosuppose that he would not receive 
a fair and impartial trial. Again un 
March 10, 1987, the applicant came before 
this Court in Oriminal Revision No. 139-B 
of 1937 with a request that theorder of the 
Magistrate refusing to call a certain 
witness as a Court witness should be 
revised. This application was dismissed 
by Ba U, J. as being a frivolous and 
vexatious application. Now we havelthis 
Wa application filed on April 19, 


The order of the Magistrate which 
gives rise to this application is dated 
March 20, 1937. It seemsthat the applicant 
filed a list of 40 defence witnesses. The 
Magistrate felt it incumbent upon him, 
in view of the large number of witnesses 
whom he was requested to summon, to 
decide whether it was right that they 
should all be summoned. At his request, 
the Pleader appearing for the applicant 
in his Court had tendered a brief state- 
ment of the reasons why he desired to 
examine the witnesses in his list. This 
Pleader was also present in Court on 
March 20, 1937, and was heard by the 
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‘Magistrate before the latter passed his 
order. The Magistrate declined to summon 
witnesses Mutuya Chettyar, R. B. Sundaram 
Chettyar, Mr. M. N. Menon, Barrister-at- 
“Law and Mr. Salkeld. 

As regards the first two witnesses, the 
Magistrate stated that from the reasons 
given it appeared that their evidence 
would not be material tothe defence. I 
need not deal with the case of Mr. Menon, 
because in this Court it has not been 
argued that he should have baen called. 
As regirds Mr. Salkeld, the Magistrate 
stated that he need not be summoned to 
produce the requried document at all as 
the present Manager of Steeis, Allanmyo 
Branch, could be summoned to produce it. 
In the list of witnesses if is stated that 
Mr. Salkeld is to be produced as a witness 
of the sale transaction of the mill; which 
is a vital point in the case, as being pre- 
sent on that occasion. It is also noted 
‘that he will be required to produce the 
receipt given by the accused on payment 
of Rs. 5,000 as advance. It would certainly 
seem that the Magistrate has overlooked 
the fact that Mr. Salkeld was being sum- 
~ moned not only to produce the receipt but 
also because he was present at the transac- 
tion which was in issue in the case. 
Then there are certain witnesses, of whom 
I find four, noted in the list of witnesses 
who are stated to live in Madras. The 
Magistrate refused to issue summons on 
these witnesses remarking : ; 

“I am satisfied that their attendance cannot be 
procured without an amount of delay, expense or 
inconvenience, which, under the circumstances of 
the case, would be unreasonable,” 


f 


He directed that they should be examined 
'on commisssion. Now, the applicant states 
that the refusal of the Magistrate to 
summon the witnesses referred to above, 
taken with incidents which have previously 
happened, was calculated to create in his 
mind a reasonable apprehension that he 
would not have a fair and impartial trial. 
‘He has given reasons why the witnesses 
Mutuya and Sundaram should be sum- 
-moned as their evidence is essential to 
this case. It may be said at once that 
“these reasons are not explicitly set forth 
‘in the remarks in the list of witnesses 
‘filed and certainly if itis true that these 
witnesses may be able to give evidence 
‘on the points set out in the affidavit, then 
“TI cannot see any reason why they should 
‘not be called.. As regards the witnesses 
who reside in Madras, the applicant con- 
siders that he is being treated very 


unfairly, in view of the seriousness of the 
charge which has been framed against 
him, ia not being allowed to have these 
witnesses brought into Gouri before the 
Magistrate who is actually trying the case, 
and ha argues that itis not unreasonable 
that they should be required to attend 
this Court. Tne amount. of expenditure 
which will be involved is not extravagantly 
large and the time that would be taken 
in the travelling. backwards and for- 
wards would also not be unreasonably 
prolonged. a, 

Now, as regards the incidents which, 
might have happened before March 20, 
1927, I do not think we cin take them into 
account. In so far- as the applicant alleged 
that they influericed his mind, the matter 
has been dealt within the previous orders 


-of this Court on his various applications. 


We have not to consider merely the effect 


‘ot the order of March 20. Now, although it 


may be the case that where an applicant 
has a reasonable apprehension that the 
mind of the trial Magistrate is biased 
against him, this Court will order a transfer, 
although in fact it might appear that so far 
as the Magistrate is concerned, there is no 
real ground for supposing that the applicant 
would not get a fair and impartial trial~— 
the reason being that the existence of such 
an apprehension might. militate against the 
applicant’s being able to defend himself 
to the best advantage, yet before such an 
order will be made, the Court must be con: 
vinced that the apprehension is reasonable 
and bona fide. In the present case lam 
not satisfied that it is either reasonable or - 
bona fide. . ; l 
Magistrates must inevitably make mis- 
takes sometimes in the course of the trial 
of cne or other of the cases before them. 
The fact that they have made a mistake 
cannot possibly in itself induce any reason- 
able person to believe that the Mugistrate 
is prejudiced against him. There must be 
some other circumstances in the light of 
which the apprehension in the accused's 
mind arises. In the present case, my atten- 
tion has not been called to any circumstances, 
apart from the order itself, which could 
even explain the existence of such an ap- 
prehension in the applicant’s mind. The 
very wording of the order shows that the 
Magistrate refused the issue of summons 
to certain of the witnesses residing in 
Burma owing to a misunderstanding of 
s. 257, Criminal Procedure Code. I cannot 


‘conceive a Magistrate incorporating into 


his order words which indicate that he has 
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‘misunderstood a section of the Orjiminal 
Procedure Code in any other than a bona 
fide manner. Certainly, I would not expect 
him to do eo in order to conceal a bias that 
he has against the accused. The Magis- 
trate appears to have thought that what 
he had to consider was whether it was 
for the ends of justice that the witnesses 
named by the accused should be sum- 
moned. Section 257, Criminal Procedure 
‘Code, provides : 

“The Magistrate shall issue such process unless 
he considers that such application should be 
refused on the ground that if is made for the 


purpose of vexation or delay or for defeating the 
ends of justice.” 


Now, it may Fe that the accused is not 
able to satisfy the Magistrate that witnesses 
named by him are definitely going to give 
evidence which is material in the case, but 
that dces not necessarily show that the 
application is made for the purpose of 
defeating the ends of justice. The reason, 
theretcre, given by the Magistrate for 
declining to isene tbe summons to these 
‘witnesses was not a sufficient reason. I have 
already indicated that the Magistrate 
was evidently under a misapprehension 
asto the real purpose of the request to 
issue summons to Mr. Salkeld. Neverthe- 
less, the fact that the Magistrate was under 
a misapprehension as to the purpose for 
which the witnesses were called, and as to 
his being justified under s. 257, Criminal 
Procedure Code in refusing. to issue sum- 
mons, should not indicate to any reasonable 
person, in the absence of any other factors, 
a the Magistrate is prejudiced against 
him. 

As regards the question of summoning the 
witnesses residing in Madras, it has been 
pointed out io me that it is to say the least 
of it doubtful, whether, now after April 1, 
when this country no longer forms part of 
the Indian Empire, summons zould be 
issued to persons residing out of Burma, 
and even whether there 18 any procedure 
for the issue of commission for the examina- 
tion of these witnesses. Nevertheless, at 
the time tte Magistrate passed the order it 
was stiil possible for him to summon these 
witnesses. He felt that the witnessés 
resided in a far country and that there 
would be delay and expense in requiring 
their attendance, and he thoyght that, in 
the circumstances of the case, this delay 
and expense were unreasonable. It seems 
tome that the Magistrate hada discretion 
to come to such a decision andthe actual 
coming to such a decision cannot, to my 
mind, suggest to auy reasonable person that 
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the Magistrate is biased against the 
accused. Witnesses who are examined on 
commission can be examined with great 
detail and care and it may often be the case 
that the additional advantage of having 
them examined before the trial Court, as 
asked for by the applicant, do not justify 
the inconvenience, the delay and expense 
which will be-involved ; and this can be the 
case no Matter how serious is the charge 
made against the accused. Because 
a Magistrate refused to issue summons 
but directed only that witnesses should be 
examined on commission does not, to my 
mind, give any reasonable grounds for 
the apprehension that the Magistrate 
would not listen to the accused’s defence 
with an open mind. Such orders are given 
with a View to saving the witnesses con- 
cerned, tronble and inconvenience, and 
have no connection whatever with the 
attitude of the Magistrate towards the 
accused. 

The learned Government Advocate read 
out in this Oourt a letter from the District 
Magistrate of ‘I'hayetmyo setting out a 
further explanation given by the Magis- 
trate for his order of March 20, 1937. The 
District Magistrate has made certain 
comments on what the Magistrate is alleged 
to have said. Of course no attention can 
be paid to such a letter, nor do I think it 
would serve any useful purpose to examine 
the remarks which the Magistrate is said to 
have made, as they were made only from 
his recollection of the case, the Magistrate 
not having the record before him. The 
Magistrate has given his reasons in the 
order of March 20, 1937, and I do not see 
that any useful purpose can be served by 
requiring him to give further reasons. It 
cannot, in my opinion, be alleged that the 
Magistrate has failed in his duty in refus- 
ing to issue summons on insufficient 
grounds. I think it might, with justice, be 
said that the learned Pleader who appeared 
for the accused has been somewhat remiss, 
because [ cannot believe that if he had 
urged before the Magistrate the reasons 
which have been urged before me, the 
Magistrate would have refused to issue 
summons. Whilst, therefore, I cannot hold 
that the applicant has made out any suffi- 
cient ground for my ordering a transfer of 
this case to some other Ccurt, because I do 
not believe that he has any reasonable ap- 
prehension that he will not get a fair trial 
before this Magistrate, and while I must 
dismiss, as I hereby do, this application, I 
add for the guidance of the Magistrate 
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trying the case that in my opinion he would 
be well advised tore consider his order refus- 
ing to summon the witnesses, Mutuya 
Chettyar, RK. S. Sundaram Chettyar and 
Mr. Salkeld. He seems to have been under 
a misapprehension in refusing to issue 
summons to them. 
D. Application dismissed. 
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PATNA HIGH COURT 

Criminal Revision Petition No. 387 of 

1937 
September 2, 1937 
ROWLAND, J. 
BHAGALPUR ELECTRIO SUPPLY 
Oo., Lap. — COMPLAINANT ~PBTITIONER 
versus 
HARI PRASAD SAHAY AND OTHERS 
—OPPOSITE PARTY 

Electricity Act ‘IX of 1910), ss. 50, 37 (4), 2 (ce), 
44—0O fence against company —Person in charge of 
company—~W hether ‘‘ person aggrieved "— Rules under 
s. 37 (4), r. 106—“ Consumer "—Scope of. 

A person who is directly in charge of the proper- 
ty of an electrical company comes within the descrip- 
tion of the “person aggrieved” by any offence against 
the company, or by any tampering with its meters, 
or wrongful appropriation of electric current, 


Vishwanath v. napa (1), relied on 
The definition of “ consumer” ins. 2(c) of the 


Electricity Act includes any person who is sup- 
plied with energy by 4 licensee, and any person 
whose premises are for the time being connected 


for the purposes of.a supply of energy with the 
works of a licensee. Prima facte, ib should be 
enough to prove either thatenergy was supplied for 
the use ofthe persons or that the persons were 
‘owners or occupiers of premises connected up with 


the licensee's electric system, 
Or. R. P. against an order of the Sessions 
Judge, Bhagalpur, dated July 12, 1937. 
Messrs. M. Yunus, S. C. Mazumdar and 
A P. Chakravarty, for the Petitioner. 
Messrs. S. N. Sahay and 5. P. Srivastava, 
for the Opposite Party. ; l 
Order.—This is an application to revise 
an order of acquittal by a Magistrate of 
the First Class, against which the Sessions 
Judge has refused to send a reference to 


the High Court. The proceeding was a. 


complaint of offences punishable under 
s. 44 (e) Electricity Act (Act [IX of 1910) 
and.r. 106 of the Rules framed under that 
Act. The complaint was presented in the 
name of the, Bhagalpur Electrice Supply 
Co., Ltd. by Mr. K. N. Makhija, the Resi- 
dent Engineer of the Company. Before 
presenting the complaint he had written 
to the Managing Agents of the Company 
to authorize him to prosecute, and a letter 
from them authorizing him to prosecute 
“was received by him and was filed in 
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Court after he had presented the com- 
plaint. The sub-Divisional Magistrate en- 
tertained the complaint and issued pro- 
cesses: but the trying Magistrate thought 
that the complaint was not entertainable 
because of the provisions of s. 50 of the 
Act, which says that : 
. “No prosecution shall be instituted against any 
person for any offence against this Act or any 
rule, license or order thereunder, except at the 
instance of the Government or an electric Inspector, 
or ofa person aggrieved by the same.” 

The argument for the petitioner is that 
Mr. Makhija, who isthe Resident Engineer 


‘and is the principal officer of the Company 


in charge of the management of their 
business at Bhagalpur, is a person ag- 
grieved by the offence alleged to have been 
committed. I have no doubt that the 
in charge of the 
property of the Company in Bhagalpur is 
within the description of the “person ag- 
grieved” by any offence against the Com- 
pany, or by any tampering with its meters, 
or wrongful appropriation of electric cur- 
rent. As axplained ia Vishwanath v. 
Emperor (1), by a Division Bench of the 
Allahabad High Court, when a responsible 
officer of a Company reports an offence to 
the Police and a prosecution is thereupon 
set on foot, that will be considered to 
be a prosecution instituted at the instance 
of ae Oompany. The learned Judges 
said : 

“We think that the Legislature meant only that 
& prosecution should not be instituled by some 
independent busy-body who had nothing to do 
with the matter.” 

Toe trst ground, therefore, on which 
the Magistrate held that the prosecution 
is illegal is manifestly untenable. The 
next ground on which it was contended 
before the Magistrate that the prosecution 
could not go on was that r. 106 of the 
Rules under the Electricity Act, is ultra 
vires of the rule-making power conferred 
by s.37 (4) of the Act. The Magistrate 
cited a decision of the Rangoon High 
Court in which it was sə held, and one 
of the Judicial Commissioner's Court at 
Nagpur in which the decision was other- 
wise, but has not expressed an opinion as 
to whether the Rule is ultra vires or not. 
The -ground given in the Rangoon decision 
that the Rule is unreasonable is, in my 
opinion, a somewhat dangerous ground, 
and I note that in a Lahore case a convic- 
tion under r. 106/37 (4) was affirmed : 
Mohammad Sadiq v. Delhi Electric Supply 

(1) A IR 1936 All. 742; 165 Ind. Cas. 689; (1936) 


Or. Cas. 938; 38 Or. L J 53; IL R (1937) All. 102; 
(1936) AL J 955; 9 RA 309; 1936 A L R 920, 
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& Traction Co. (2). The Magistrate, how- 
ever, addresses himself to the question 
of whether the accused are “consumers” 
under the Rule, and holds this not to be 
proved without apparently referring to 
the definition of “consumer” in s. 2 (c) of 
the Act. The definition includes any per- 
son who is supplied with energy by a 
licensee, and any person whose premises 
are for the time being connected for the 
purpeses of a supply of energy with the 
works of a licensee. Prima facie, it should 
be enough to prove either that energy was 
supplied for the use of the accused, or 
that the accused were owners or occupiers 
of premises connected up with the licensee's 
electric system. To this question the 
Magistrate has not applied himself. He 
seems to have thought that there would 
be something incongruous in holding that 
all five accused were ccnsumers of energy 
supplied to a shop, when one of them is a 
Lawyer and another a Doctor: but if tte 
prosecution establish that they are within 
the definition, that reasoning would not 
be to the point, There is evidence that 
the five accused are members of a joint 
family and the joint proprietors of the 
shop, and the Magistrate has not said 
whether he accepts that evidence or not. 
Even if the Lawyer and the Doctor 
brothers are not consumers, the Magistrate 
has not explained how the other three 
brothers fail to come within the definition. 
The Magistrate does not appear to have 


discussed the prosecution evidence which . 


showed that offences under s. 44 and 
r. 106 had been committed, but has ac- 
quitted apparently on the view that as- 
suming them to have been committed, the 
accused are not shown to have been con- 
sumers. He has not, therefore, really 
tried the matters which were for his deci- 
sion, having failed to. appreciate the law 
which he had to apply. 


The acquittal will be set aside and re- 
trial of the accused ordered. Should it 
result that all the accused turn out to be 
within the definition of “consumers”, I 
express no opinion as to whether they are 
liable to a greater amount of fine than 
can under the Act be imposedon a single 
consumer. Without restricting the dis- 
cretion of the District Magistrate, it is 
suggested that the trial may take place be- 
fore another Magistrate who will approach 
the matter with a fresh mind. 

D. Re trial ordered, 

(2) A IR 1929 Lah. 867; 116 Ind. Cas. 889; (1929) 
Cr. Gas. 601; 30 Or. L J 702; Ind. Rul. (1929) Lah. 601, 
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OUDH CHIEF COURT 
First Civil Appeal No. 67 of 1937 
December 23, 1937 
Zls-UL Hasan AND HAMILTON, JJ. 
Thakur JAGATJIT SINGH — Appiicant— 
APPELLANT 
VETSUS 
Musammat MUNNOO BIBI—Opposits Party 
No. 2—RESPONDENT 

U. P. Encumbered Estates Act (XXV of 1934), 3.14 
(7)—Special Judge passing order under Act, that 
“a money decree shall be passedin favour of cre- 
ditor in respect of amount found due "— Commissioner 
appointed to find out exact amount—Order,if a 
decree— Court-fees. | 

The appeal was against a decision of a Special 
Judge, under the U. P. Encumbered Estates Act. The 
operative portion of the lower Court's order under 
U. P. Encumbered Estates Act was as follows :— “A 
money decree shall be passed in favour of creditor 
No. 1 in respect of thefamount found due." A Com- 
missioner had been appointed to tind out the exact 
amount due by the appellant tothe opposite party : 
~ Held, that having regard to the definition of 
‘decree’ contained in the Code of Civil Procedure, 
and to the provisions of s. 14(7) of the U. P. 
Encumbered Estates Act, the decision appealed 
against was a decree and not an order. 


F. C. A, against an order of the Special 
Judge, First Grade, Hardoi, dated April 20, 
1937. 

- Mr. Radha Krishna, for the Appellant. 


Order.—This is an office report to the 
effect that the court-fee paid by the appel- 
lant in this case is deficient by a sum of 
Rs. 933. The appeal is against a decision 
of a Special Judge, First Grade, under the 
U. P. Encumbered Estates Act. The oper- 
ative portion of the lower Court's order is as 
follows: 


“A money decree shall be passed in favour of 
creditor No. 1 in respect of the amount found due,” 


We understand that a Commissioner has 
been appointed to find out the exact amount 
due by the appellant to the opposite party. 
It is contended by the learned Counsel for 
the appellant that what he is appealing 
against is only an order and nota decree, 
He concedes, however, that the claim of the 
opposite party against his client in the 
present proceedings is a suit. Having 
regard io the definition of ‘decree’ con- 
tained in the Code of Civil Prosedure, and 
to the provisions of s.14(7) of the U.P, 
Encumbered Estates Act, we have no doubt, 
whatever, that the decision appealed 
against isa decree. Section 14 (7) provides 
that if the Special Judge finds that any 
amount is due to the claimant, he shall pass 
a simple money decree for such amount, 
and that is what in our opinion the lower 
Court has done, The only thing that re- 
mains is to fix the amount that may be due 
to the opposite party by the appellant, 
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_ We, therefore, accept the office report and 
Bive three. months’ time to the appellant 
at his Counsel's request to make up the 
deficiency in court-fee. 

D. Order accordingly. 


_ . LAHORE HIGH COURT 
Criminal Revision Petition No. 1200 of 1937 
September 13, 1937 
Jar LAL, J. 
| Lala NAND LAL—PBETITIONER 
k: versus J 

EMPEROR—ResponpDent 

Criminal Procedure Code (Act V of 1898), s. 476— 

Perjury, if must be prosecuted— Interest of justice— 
Conviction should appear certain before starting pro- 
secutton— Penal Code (Act XLV of 1860), s. 193. 
_ Every case of perjury need not necessarily result 
in the prosecution ofthe person who is guilty of the 
offence, The Oourt has to see whether itisin the 
interests of justice to direct the prosecution of the 
person concerned. lt is the policy of the law, as 
appears from the amendment of the relevant sections 
of the Oriminal Procedure Code, whereby such pro- 
secutions have not now been left to private pro- 
secutors but their conduct has been entrusted to 
the Oourts, that in dealing with such matters the 
Oourt should see thatthe prosecution is undertaken 
in the interests of justice and not to satisfy the 
private grudge of a litigant : 

Ordinarily the High Court is reluctant to inter- 
fere with orders in perjury cases where the Courts 
below, after a consideration of the entire material 
on the record, have come to the conclusion that an 
offence has been committed, which it is desirable, 
in the interest of justice, to send for inquiry to a 
Magistrate. 

Held, that under the circumstances of the case, it 
was necessary for the Court to find that the convic- 
tion of the witness for perjury was practically cer- 
tain before directing his prosecution. | 

Or. R.P. from an order of the Senior 
Sub-Judge, Ambala, dated August 12, 1937. 

Messrs. J. N. Aggarwal and Sham Lal, 
for the Petitioner. | 

Mr. Muhammad Monir (Assistant Advo- 
cate-General), for the Crown. E 

Order.—This is a petition for revision 
made by Nand Lal of Ambala against an 
order passed under s. 476, Oriminal Proce- 
dure Code, directing that a complaint under 
s. 193, Penal Code, be made against him. 
This order was made by a Subordinate 
Judge of Ambala and an appeal preferred 
by the petitioner to the Senior Subordinate 
Judge of Ambala was dismissed. Before 
me this petition is opposed on behalf of the 
Crown by the learned Assistant Advocate- 
General and by Mr. Tek Chand, Advocate, 
on behalf of one Munna Lal. The connec- 
tion of Munna Lal with these proceedings 1 
will state presently. Mr. Tek Chand cited 
some uuthorities in support of his conten- 
tion that this Court should not interfere on 
revision with the order in question. At 
one time he contended that this Court had 
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no jurisdiciion to entertain such a petitfon; 
but subsequently he modified his position 
by contending that when the two Courts 
below are agreed in directing the prose- 
cution of a person, this Court should not. 
ordinarily interfere on revision. Ordinarily 
this Court is reluctant to interfere with 


‘orders where the Courts below, after a 


consideration of the entire material on the: 
record, have come to the conclusion that 
an offence has been committed, which it is 
desirable, in the interests of justice, to send 
for inquiry toa Magistrate. 

Now, what are the facts of this case ? 
A suit for about Rs. 800 was instituted by 
one Amar Nath against Kailash Picture 
Palace, Ltd., of Ambala. Nand Lal is a 
previous managing-director of the above 
company, and Munna Lal was at the time 
of the suit its managing-director. It is, 
abundantly clear that the relations bete 
ween Nand Lal and Munna Lal were not 
friendly; on the other hand, they were | 
strained. There was a denial of the claim 
of Amar Nath by the defendant and Nand 
Lal was cited as a witness by the plaintiff 
to prove his signatures on some documents 
which he reiied upon in support of his 
claim. Nand Lal was examined partly on 
one day and the case was adjourned for: 
the continuation of his examination to 
another date. It appears that somebody 
informed him that he would be asked ques- 
tions about his indebtedness in cross-exa: 
mination by the defendant company. It 
also appears that this second date of his 
examination was January 15, 1937. On 
that date, he admittedly owed monies to 
Gobind Ram, the Punjab National Bank 
and the Commercial Bank of Ambala. The 
total indebtedness was somewhere bet- 
ween 20 and 25 thousand rupees to all 
these creditors. It appears tnat in order 
to avoid giving a disparaging answer to 
the unpleasant question he had, before he 
went to Court, recourse to a device. He 
paid off Gobind Ram in cash and he drew 
a hundi for Rs. 16,500 on a firm in Rawal- 
pindi and sent the same to the Commercial 
Bank of Ambala with instructions to dis- 
charge his liability tothe Punjab National 
Bauk and to the Commercial Bank of 
Ambala. This hundi was not apparently 
ulimately accepted by the Commercial 
Bank because a difference arose as to the 
commission that was to be paid to the Bank 
onit. The result was that really there was 
no actual payment to the Commercial 
Bank and consequently to the Punjab 
National Bank also. Whether the dispute 
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about the commission arose before Nand 
Lal gave his evidence-in Court or after- 
wards isnot clear; but it is obvious that 
neither the Punjab National Bank nor the 
Commercial Bank of Ambala have actually 
been paid and the hundi has not been sent 
either for acceptance or for payment to 
Rawalpindi 

_ Now, on January 15, when Nand Lal 
went into the witness- box, a question was 
asked from him whether he owed any 
money (a) to Gobind Ram, (b) tothe Pun- 
-jab National Bank and (c) to the Commer- 
cial Bank of Ambala; and he gave a 
negative reply to this question. No other 
questions were asked on the subject, and 
the matter was not pursued further, before 
the civil suit was decided, an application 
was made by Munna Lal to the Subordi- 
nate Judge alleging that the statement 
made by Nand Lal about his indebtedness 
was false, and praying that a complaint 
be made against him under s. 193, Indian 
Penal Code. The Subordinate Judge after 
giving notice to Nand Lal recorded evidence 
and came to the conclusion that the case 
should go to a Magistrate for inquiry. He 
accordingly directed that a complaint be 
made.” Subsequent tothe application but 
before the order directing the filing of a 
complaint, the suitof Amar Nath against 
the Kailash Picture Palace, Ltd., was dec- 
reed. Nand Lal then appealed to the Senior 
Subordinate Judge woo in one respect 
differed from the trial Judge. The trial 
Judge had held that the story about the 
payment to Gobind Ram was false. The 
Senior Subordinate Judge did not agree 
with this conclusion. He held that if that 
alone had been the subject-matter of the 
order directing the prosecution of Nand 
Lal, he would have ordered the withdrawal 
of the complaint. But he held that there 
wasa good case to go toa Magistrate with 
regard to the other two items. 

Now, the trial Judge has held that the 
story relating to the drawing of ahundi 
and delivery thereof to the Commercial 
Bank of Ambala is a fabrication entirely 
The Senior Subordinate Judge does not 
seem to agree with this conclusion. On 
the other hand, his view appears to be that 
though a hundi was given, it was not sent 
to be cashed to Rawalpindi and the transac- 
tion subsequently fell through and, there- 
fore, Nand Lal had no reason to believe 
‘when he gave evidence in Court that he 
did not owe any money to the two’ Banks. 
One significant remark made by the trial 
Judge is that : 
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‘the Court has not tosee that the case must neceg- 
sarily lead to conviction. Action can be taken if the 
Court beof opinion that prosecution will be expe- 
dient in the interests of justice and that there are 
reasonable grounds for conviction.” 


In other words, the learned Subordinate 
Judge isnot sure that the case is good for 
conviction but he considere that prima 
facie there are grounds for inquiry. But in 
this case the Subordinate Judge held 
a thorough inquiry and had recorded the 
statements of witnesses—therefore, it was 
necessary for him to find that the conviction 
of the petitioner was practically certain 
before he could direct his prosecution. I 
have stated above that on the facts the 
learned Senior Subordinate Judge hasnot 
supported the conclusions of the trial Judge. 
As I nave already stated, it was merely 
a device by Nand Lal to avoid compromis- 
ing answer to an unpleas.at question, 
and it is possible that techuically he is 
guilty of perjury though itis also possible 
that by adopting the device already men- 
tioned he honestly believed that he could 
truthfully return an answer to the question 
by saying that he didnot owe anything to 
the three creditors concerned. 

Every case of perjury need not necessari- 
ly result in the prosecution of the person 
who is guilty of the offence. The Court 
has to see whether it is in the interests of 
justice to direct the prosecution of the per- 
son concerned. In considering this matter 
1 cannot help being influenced by the fact 
that this application has been made by 
Munna Lal who is actuated by personal 
motives in prosecuting the petitioner. This 
is further indicated by the undue zeal 
shown in prosecuting the proceedings and 
presenting the case against the petitioner 
before me. The petitioner, it appears from 
the evidence, is the Presidentof the Muni- 
cipal Committee of Ambala. It is in evi- 
dence that he pays income-tax on an 
income of Rs. 20,000 a year and also that 
he owns immovable property worth between 
40 and 50 thousand rupees and his stock- 
in-trade is valued at not less than a lakh. 
He was giving evidence in Court only as 
to his signatures on certain documents 
which he has signed as the managing- 
director of the defendant company. The 
question of his solvency was not, therefore, 
material, and did not affect the result 
of the suit. Moreover, having regard to 
the value of the property of the petitioner 
and his income, his indebtedness to the 
three creditors did not prove that he was in 
straightened circumstances. The question 
was putto him atthe instance of Munna 
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Lal with the object of disgracing him and 
itis not surprising that he adopted a de- 
vice, may bea reprehensible one, to get 
round it. It isthe policy of the law, as 
appears from the amendment of tke rele- 
vant sections of the Oriminal Procedure 
Code, whereby such prosecutions have not 
now been left to private prosecutors but 
their conduct has been entrusted to the 
Courts, that in dealing with such matters, 
the Court should see that the prosecution 
is undertaken in the interests of justice 
and not to satisfy the private grudge of a 
litigant. 

Having considered all these matters, I 
feet doubtful whether the prosecution will 
have a good chance of success in the Court 
of a Magistrate. In any case I think that 
it is not expedient in the interests of jus- 
tice in this case to direct the prosecution 
of the petitioner considering the several 
matters which I have mentioned above. I 
accordingly accept this petition and setting 
aside the orders of the Courts below, direct 
that the complaint, if filed, be withdrawn. 


D. Petition allowed. 


ee 


PATNA HIGH COURT 
Criminal Revision Application No. 450 
of 1937 
September 27, 1937 
MANOHAR LALL, J. 
BASDEO KOIRI AND ANOTHER—PETITIONERS 
VETSUS 


EMPEROR—Rgsponpent. 

Criminal Procedure Code (Act V of 1898), s. 421 
—Sessions Judge hearing Pleader for appellant 
before admitting appeal—Record of the case sent for 
—After perusal of same, appeal summarily dis- 
missed— Whether illegality—Destrability of noting 
points for which record is sent for, pointed out— 
Criminal trial—Presumption—Prosecution must 
establish guilt. 

Where a Sessions Judge before whom a criminal ap- 
peal is presented hears the Pleader but is in doubt 
whether he should summarily dismiss the appeal, but 
in order to satisfy himself as to the points raised 
by the appellants’ lawyer, he sends for the record 
of the case and having perused the same dismisses 
the appeal summarily, it is notopen to the ap- 
pellants to say that they were not given suficient 
opportunity at the time they presented the appeal. 
lt is true thatthe Judge does not in sucha case 
commit any illegality in the course so adopted 
by him but it is desirable in all cases where a 
busy Sessions Judge sends for the record in a 
criminal appeal, which is presented to him for 
admission, that he should note in the order-sheet 
the points for which he is sending for the record 
in order to satisfy himself asto the correctness of 
the submissions made by the appellants before him. 
It will bedifficult in many cases, if not in all, for 
a busy Sessions Judge to remember the submissions 
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6 
which were advanced by the appellants’ Advocate 
which had satisfied him to this extent that he was 
forced to send forthe record. Dewal Mahton v. 
Emperor (1), relied on. 

To deal with a case simply upon the ground that 
when the complainant brings his case he must bea 
assumed to have a real grievance is not the manner 
in which criminal trials should be conducted. The 
presumption is just the other way. The accused 
must be presumed to be innocent unless the prosecu- 
tion have satisfactorily and without any reasonable 
doubt shown that the guilt is brought home to the 
accused. 

Cr. R. App. from an order of the Sessions 
Judge, Gaya, dated July 16, 1937. 

Mr. N. K. Prasad II, for the Petitioners. 

Order.—This is an application on behalf 


of the petitioners against the summary order ` 


of dismissal of their appeal by the learned 
Sessions Judge of Gaya. 


The learned . 


Judge was asked to submit an explanation ` 


on the facts stated in para. 8 and in ground 
No. 1 of the application to this Court, 
namely: 

“that on July 16, 1937, the learned Sessions Judge 
dismissed the appeal summarily apparently under 
8. 421, Criminal Procedure Code, but without hear- 
ing the petitioner's Pleader in support thereof or even 
without giving them a reasonable opportunity of being 
so heard at any stage of the appeal.” 


The learned Sessions Judge has submit- | 


ted an explanation which is to the effect 
that the appeal was presented before him 
by the Pleader for the petitioners on July 


14, and he heard him fully but was not 


inclined to admit the appeal on that date. 
He was in doubt whether he would sum- 
marily dismiss the appeal, but in order to 
satisfy himself as to the points raised by 
the appellants’ lawyer, he sent for the 
record of the case and having perused the 
same, dismissed it summarily on July 16, 
1937. Now,in view of this statement, which 
must be accepted as correct, itis not open 
to the petitioners to say that they were not 
given sufficient opportunity at the time 
they presented the appeal. It is true that 
the learned Judge has not committed any 
illegality in the course adopted by him as 
was observed by this Court in Dewal Mahton 
v. Emperor (1). But in my opinion it is 
desirable in all cases where a busy Bes- 
sions Judge sends forthe record in a cri- 
minal appeal, which is presented to him 
for admission, that be should note in the 
order-sheet the points for which he is send- 
ing for the record in order to satisfy him- 
self as to the correciness of the submis- 
sions made by the appellants before him. 
It will be difficult, in many cases, if not 
in all, for a busy Session Judge to remem- 

(1) 12 PL T147; 126 Ind. Cas. 911; ATR 1930 


Fat. 499: (1930) Or Cas 927: 9 Pat, 768; 31 Or. L J 
1311; Ind, Rul. (1930) Pat. 671. 
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ber the submissions which were advanced 
by the appellants’ Advocate which had 
satistied him to this extent that he was forced 
to send for the record. In the present 
case I donotsee any trace in the order 
sheet of July 14, 1937, as to the points on 
' which the learned Judge wanted to þe- 
satisfied by a perusal of the record which be 
sent for. Again, in the order under revision 
the learned Judge says in the concluding 
portion of his remarks: 
“There ig no reason why the complainant should 


pursue the prosecution, unless the appellants did some- 
thing highhanded.” 


_ With great respect to the learned Judge, 
this remark is liable, to give rise to the 
objection that the learned Judge has not 
dealt with the case on the facts but simply 
upon the ground that when the complainant 
brings his case he must be assumed to have 
‘9, real grievance. This isnot the manner 
in which criminal trials are conducted in 
this country. The presumption is just the 
other way. The accused must be presumed 
to be innocent unless ihe prosecution have 
satisfactorily and without any reasonable 
.doubt shown that the guilt is brought home 
-to the accused. I think, therefore, that the 
order of the learned Judge was ‘improper, 
although not illegal, within the meaning of 
s. 435, Oriminal Procedure Cole. In the 
result I set aside the order and direct the 
learned Judge to re-shear the appeal after 
sending for the record and after giving 
notice to the Public Prosecutor so that the 
Crown may be represented. The petitioners 
will bereleased on bail to the satisfaction 
of the District Magistrate pending the 
disposal of the appeal by the learned 
Judge, which will be expedited. 
D. Case remanded. 


ALLAHABAD HIGH COURT. 

Givil Revision Application No. 303 of 1936 
August 17, 1937 
SULAIMAN, O. J. AND Haretgs, J. 
Thakur PRATAP SINGH— 
APPLICANT 
verSus 
L. BRIJ NATH DASS AND cranes 
l —QOprosite PARTY 
Charitable and Religious Trusts Act (XIV of 1920), 
s. 3--Applicability — Public trust byt some income 
allotted for purposes not public~ Ac, if applies— 
Same deed setting apart specifie part of. property for 
public and private purpose—Act, if applies—Inter- 
pretation of Act —Mussalman Wakf Act (XLII of 
1923),zf to be considered — Acts,if mutually ex- 
clusive. < 

Jf the trust is in substance a trust for public pur- 
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poses, then even though part of the income might. 


have been specifically allotted to purposes which 
cannot be regarded as public, the trust would never- 
theless be for public purposes. On the otherhand, 
if the trust is substantially for private purposes, then 
even though a small and negligible amount may be 
set apart for public purposes either in the present 
time or in a future eventuality, the trust in itself 
would not be for public purposes But where under 
the same deed either a specified part of the property, 
for example, a defined share in property, or a specified 
part of the income has been definitely set apart for 
public purposes, then the mere fact that any other 
part of the property or any other specified part of the 
income is for private purposes would not take the case 
out of the provisions ofthe Charitable and Religious 
Trusts Act. Shabbir Husain v. Ashiq Hussain (1), 
dissented from. Nageshwar Prasad Singh v. Ram 
Sarup Singh (2), relied on. [p. 947, col. 2.] 


The Oharitable and Religious Trusts Act (XIV of 


1920) was passed earlier and was applicable to per- 
sons of all creeds, whereasthe Mussalman Wakf Act 
of 1923 was confined to Mussalmans only. The general 
Act has laid down certain provisions which are ap- 
plicable to all trusts. The mere fact that the two 
Acts contain provisions which are overlapping would 
not necessarily justify an inference that the two 


Acts should necessarily be mutually exclusive, An. 


examination of the two Acts shows that there is 
really no contradiction. The later Act is a special 


Act intended to apply to wakfs of the Mussalmans, ° 
which has more stringent provisions and can, in no- 


way, derogate from the provisions of the earlier Act: 
There is no justification for trying to interpret the 


earlier Act of 1920 in the light of the later Act, which . 


was intended to be applicable to one particular gom- 
munity only. It is true that the later Act deals 
with wakfs whether for purposes public, private, or 
partly private and partly public; but it does not 


follow that the earlier Act must deal with only such - 


public trusts as are created by deeds in which there 


are no provisions for private purposes, [p. 948, cols. - 
1 & 2. 


©. R. App. against. an order 
Sub-Judge, Agra, dated May 13, 1936. 


Messrs. G. S. Pathak and S. K. Mukherji, 
for the Applicant. 


of the’ 


* 


Messrs. Din Dayal and S. B. L. Gour, for- 


the Opposite Party. 


Order.—This isan application for revi-- 


sion from an order of the 


Subordinate 


Judge, Agra, dated May 13, 1936, allow- ` 


ing an application of the respondents made 


. under s. 3, Charitable and Religious Trusts 


Act’ (Act XIV of 1920). The first point 
taken is that the applicant had no interest 
in this trust. The learned Judge has found 
that the applicant is a worshipper at the 
temple, is a resident of the locality and 
a member of the same caste as that of the 
deceased founder. It is also clear that if 
the income of the trust is to be spant on 
charitable purposes, then the applicant can 
have an interest in the trust and is cer- 
tainly entitled tosee that it is duly ad- 
ministered. The question is mainly one of 
fact, and we would not entertain this point 
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in revision. Another point taken is that 
one of the trustees, Dr. Raja Ram, was not 
impleaded and accordingly there isa non- 
compliance with the imperative provisions 
of O. XXXI,r. 2, under which where there 
are several trustees, they shall all be made 
parties to the suit. 

It is contended that these provisions are 
applicable to this case by virtue of s. 14}, 
Civil Procedure Code, which would make 
them applicable so far as they can be. On 
the other hand, it cannot be denied that 
there is also O. I, r. 9, under which no suit 
shail be defeated by reason of the mis- 
joinder or non-joinder of parties, and the 
Court may in every suit deal with the 
matter In controversy so far as regards 
the rights and interests of the parties 
actually before it. In the present case, 
however, it is not necessary to decide whe- 
ther there has been any defect of non- 
joinder, for it appears that Dr. Raja Ram 
was duly served. The order in the order 
sheet is to the effect that summons was 
given to him personally, but he refused to 
take it, and on the report of the process- 
server, the Court beld that the service was 
sufficient and started ex parte proceedings. 
Ata later stage, he appeared before the 
Court in person and wanted to know whe- 
ther the applicant would make him a party. 
The applicant had already got summons 
issued to him because of an objection 
taken by the other defendants that he had 
been left out. We may also note that 
his own son appeared as Advocate for the 
contesting defendants. We do not think 
that there has been any material irregu- 
larity in the procedure which would justify 
interference in revision. 

. The main point is whether the Court had 
at all jurisdiction under Act XIV of 1920, 
the contention being that the Act is not 
applicable to this trust. The trust was 
created under a will dated July 22, 1911. 
After reciting that he would remain the 
absolute owner of the property in his life- 
time, the testator provided that after the 
payment of a certain specified debt, a 
temple should be established in the house 
knowu as bungalow, and the idol of Thakur 
Madan Mohan should be installed in it 
and a pujari maintained, and the trustees 
should make arrangements about rajbhog 
from time to time. The next paragraph 
-of the will provides how the income is to 
be spent and lays down that the said ex» 
penses (the arrangement about rajbhog, 
etc.) with the pay of the pujari, ete, 
should be fixed at Rs. 30 per mensem and 
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Rs. 10 per mensem are lo be given as maine — 
tenance to Musammat Devi, his widow, for 
her life. The deed then says that 


“from the remaining income of the property a 
chhatra is to be established in the said temple 
and according to the opinion of the Committee of 
Trustees the abhyagats are to be fed or flour and 
gram are to be distributed.” 


Then there is provision for setting apart 
a room in the house for medicine to be 
distributed, which would continue. Another 
paragraph provides that the income from 
Mauza Bilhara is to be given to Bisheshar 
Nath for the expenses of the distribution 
of the medicines so that he may realize it, 
and as usual, distribute it. There is also 
a provision for the payment of Rs. 12 to | 
the manager of another temple in Dariya 
Nath and for the expenses of the said 
temple. The testator made further provi- 
sion that the karinda should keep regular 
accounts and render accounts every three 
months to the trustees and get them 
signed by the trustees. There was a pro- 
vision that if any one of the- trustees re- 
fuses to work, or is disabled from acting, 
or dies, another trustee may be substitu- 
ed in his place by the Board of Trustees. 
It is also provided that if Bishesbar Nath 
who would have no right of any kind in 
the property of any portion of the pro- 
perty, does not distribute medicines, he 
would be ejected from the room which 
was meant for the distribution of medi- 
cines. Thus, apart from the maintenance 
of the temple, and its worship conducted 
by the pujari, and the arrangements for 
rajbhog, etc., the bulk of the income was 
to be spent on the distribution of food and 
medicines to the deserving. The allowance 
of Rs. 10, after the death of the widow, 
was to be added to the monthly expenses of 
the chhatra. 

The learned Advocate for the respon- 
dents has argued before us that from the 
circumstances that the trustees were 
strangers to the family, and some of them 
belonged to another caste, and that there 
were charities connected with this temple, 
and that the idol is a well-known and 
common idol, it should be inferred that 
the temple was intended to be a public 
temple. We think it unnecessary to ex- 
press any opinion on this point. The fact 
remains that'the greater part of the in- 
come was spent on these charities. The 
learned Counsel for the applicant has in- 
formed us that his client estimates the 
income of the trust properties at Rs. 250, 
which may possibly be an underestimate. 
Thus barring the small sum of Rs. 40, the 


@ 
| Ai 
rest was fo be Spent on these charities. 
Lhe charities cannot be regarded as private 
Purposes, as they must be necessity be for 
public purposes. 

It is, however, contended on behalf of 
the applicant that the trust being partly 
public and partly private, Act XIV of 1920, 
was altogether inapplicable to it. Strong 
reliance is placed on a Full Bench ruling 
of the Oudh Chief Court in Shabbir Husain 
v. Ashiq Husain (1). That case does not 
appear to have been followed by a learned 
Judge of this Court in Nageshwar Prasad 
Singh v. Ram Sarup Singh (2). The form 
in which the question referred to the Full 
Bench was answered, does prima facie sup- 
port the contention of the applicant, for the 
answer was worded as follows: 

“The Act of 1920 applies only to those cases 
where the entire benefit under the wagf or trust is 
allotted for public purposes,” 

Butitisnot clear whether the learned 
Judges meant what might appear from the 
words quoted above. The learned Acting 
Chief Judge at p. 228* remarked: 

“We should not interpret them in such a sense 
as to allow a trust fora public purpose in its sub- 
stance and essence, though supplemented by an 
illusory or wholly trifling provision, the purpose 
of which may be not public or may be even pri- 
vate to be taken out of the provisions of the Act of 
1920. We must look to the real substance of the trust 
and the primary intention of the creator of the trust 
In every case,” 

Misra, J. also observed: 

“In determining the question whether a trust is 
one intended purely for a public purpose, the 
substance of the trust and real intention of the 
author of the trust have to to looked into. In 
cases where substantial portion of the property is 
dedicated for a private purpose, it cannot be said 
that the dedication is one for public purposes 
simply because a portion of the property is given 
for public purposes.” 

Raza, J. also appears to have agreed 
with that view. The answer of the Full 
Bench must, therefore, be taken to mean 
that the Act applies only to cases where 
the bulk of the income is allotted for 
public purposes, leaving outa substantial 
amount which may either be illusory or 
trifling. The case before the Oudh Chief 
Court was a case between parties governed 
by the Imamia Law. The learned acting 
‘Chief Judge, therefore, remarked: 

t “Muhammadan Law includes the Imamia Law, 
and this is the particular law with which we are par- 
ticularly concerned in the present case.” 


If the decision turned on an jnterpreta- 


_ ()A IR 1929 Oudh 225; 117 Ind. Cas. 739; 4 
Pee 429, 6 O W N 316; Ind. Rul. (1929) Oudh 
(2) (1936) A L J 546; 163 Ind, Cas, 234; A I R 1936 
~All, 411; 1936 A LR 536; 8 R A 948. 
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tion ot the rule of Imamia Law, then the 
decision would be irrelevant for the pur- 
poses of the present case. The view ex- 
pressed by the Full Bench appears to be 
that “where a trust is partly for a public 
purpose and partly for a private purpose 
the Act is inapplicable”, The argu- 
ments in favour of the view may be sum- 
marised as follows:—First, the Act of 1920 
uses the words “public purposes” and 
does not use the expression ‘partly public 
and partly private purposes’. But the 
Act also does not use the words “partly 
public purposes.” The question in each 
case must depend on the interpretation 
of the document after taking intc considera- 
tion all the provisionsin it. Ifthe trust is 
in substance « trust for public purposes, 
then even though part of the income might 
have been specifically allotted to purposes 
which cannot be ragarded as public, the 
trust would, nevertheless, be for public 
purposes. On the other hand, if the trust 
is substantially for private purposes, then 
even though a small and negligible amount 
may beset apart for public purposes 
either in the present time orin a future 
eventuality, the trust in itself would not be 
for public purposes. But where under the 
Same deed either a specified pari of the 
property,for example, a defined share in 
Property, or a specified part of the income 
has been definitely set apart for publ.c 
purposes, then the mere fact that any 
Other part of the property or any other 
specified part of the income is for private 
purposes would not take the case out of 
the provisions of Act XIV of 1920. For, if 
that were to be the interpretation of the 
section, the result would be that a testator 
would beincapable of creating a trust for 
public purposes unless he were prepared 
to dedicate his entire property for such 


purposes. He would be incompetent 
under ihe same document to create 
two trusts, one public and the other 
private. 


A person may create a trust under which 
a specified part of the property, e.g. 
four annas out of the sixteen annas, is set 
apart for charitable, religious and public 
purposes, and the rest for private pur- 
poses or he may, out of the entire income, 
set apart a specified share, for example, 
25 per cent. for such public, charitable or 
religious purposes, or he may, under the 
same document, create a trust of properties 
inthis country, to which the Act may 
apply, aud properties in some other country, 
not governed by this Act. It would b3 
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difficult to say that in such cases the wagf 
ceased to bea wagf for public purposes 
merely because a part of the property ora 
portion of the inecme is not allotted for 
such purposes, or that a part ofthe pro- 
perty is situated outside the jurisdiction of 
the Court which cannot apply ihe Act. 
Of course, where there is no such distinct- 
ness andthe whole expenditure is left at 
the discretion of the trustee, the trust may 
be illusory. There appears no justification, 
therefore, for the view thatif under one 
document there are provisions for public 
as well as private purpcses, which can be 
separated, the whole trust is for private 
purposes andis of such a nature as not to 
be governed by the provisions of this Act. 
Such an interpretation is tantamount to 
introducing into s. 3 words like ‘public 
purposes only’, or ‘public purposes exclu- 
sively’, or ‘public purposes simply’, which 
is not justificable. 

Secondly, itis said that the Act of 1920 
must be interpreted in the light of the 
later Act of 1923, because the two have 


tf) be administered simultaneously, and 
the interpretation sould be such that 
they should not overlap each other. With 


great-respecl we are unable to accept this 
view because the Act of 1920 was passed 
earlier and was applicable to persons of 
all creeds, whereas the latter Act of 1923 
was confined to Mussalmans only. The 
general Acthaslaid down certain provj- 
sions which are applicable to all trusts. 
The mere fact thatthe twoActs contain 
provisions which are overlapping, would not 
necessarily justify an inference that the 
` two Acts should necessarily be mutually 
exclusive. An examination of the two Acts 
show that thereis really no contradiction. 
a learned Chief Judge has remarked 
that: 

“Tf both the Acte are held to cover the same sub- 
ject-matter qua tLe Mussalmans, we may find 


contradictory orders passed by Courts of Ga r 
jurisdiction.” 

It has not been suggested what contra- 
dictory orders can be passed. The only 
reliefs which an applicant under s. 8, 
Charitable Religious 'lrusts: Act can ask 
for are: (1) directing the trustee to fur- 
nish the petitioner thrcugh the Court with 
particulars as tothe nature and objects of 
the trust, and of the value, condition, mana» 
gement and the application of the subject- 
matter ofthe trust and. of the income 
belonging thereto, or as to any of these 
matters, and (2) directing that accountsof 
the trust shall be examined and audited. 
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The Court when allowing such an applica- 
tion would, in no way, pass orders which 
would be contrary to the Mussalmans 
Waqf Act. Under that Act itis the duty 
of the trustee to file a statement of account 
as the trust is governed by that Act: and. 
where such a statement of account has. 
been furnished, any person may apply to 
the Court requiring the mutwalli to fur- 
nish further particulars and documents 
under s.4, and under sub's. 2 of that 
section, the Court may, if it thinks fit, order 
that such particulars be supplied and 
full information obtained regarding the 
origin, nature or the condition of the 
management of the property and such 
other particulars or documents as the Court 
may direct. Under Act of 1920 the 
applicant can ask for the auditing of the 
acccunts. Under Act of 1923 the auditing- 
has to be done automatically without any: 
such request. The later Actisa special 
Act intended to apply to wagqfs of the 
Mussalmans, which has more stringent: 
provisions and can in no way derogate 
from the provisions of the earher Act. ib 
seems to usthatthere is no justification. 
for trying to interpret the earlier Act of 
1920 in tue light of tke later Act, which: 
was intended to be applicable to one parti- 
cular community only. 

Thirdly, itissaid that as the substan- 
tive provisions of the two Acts overlap each 
other, the later Act would be superfluous. 
With great respect there is no superfluity 
in the later Act at all except this that in: 
both the applicanis can apply for the 
particulars of the nature and management 
of the trust but the consequences involved. 
areentirely different; for instance, the 
later Act contains certain penal provisions 
which the earlier one does not. If a 
person applies under Act XIV of 1920, his 
application is governed by that Act. If 
the person applies under the later Act 
his application will be governed by the 
later Act. If he applies under both the 
Acts, it would be for the Judge to pass 
suitable orders in the exercise of his 
jurisdiction under either of the Acts. 

Fourtbiy, it is suggested that the two 
Acts are mutually exclusive because the 
Act of 1923 deals with a trust by a person 
professing Muslim faith for purposes partly 
public and partly private. It is true that 
thelater Act deals with waqfs whether 
for purposes public, private, or parily. 
private and partly public but it does not. 
fcllow that the earlier Act must deal with. 
only such public trusts asare created by 
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deeds in which there are no provisions for 
private purposes. 

Ganga Nath, J. in Nageshwar Prasad 
Singh v. Ram Sarup Singh (2) which 
ca been quoted above, rightly observed 

at; 


“There is no difficulty in applyings.3 to a deed 
which contains more than one trust, one of which 
may be a trust for a publie purpose of a charit- 
able and religious nature and the other for a private 
purpose.” 


In the present case there is no doubt 
that the primary intention of the testator 
was to create an endowment with the 
help of the income of which a chhatra 
and a dispensary would be established and 
food and medicines supplied free to the 
needy andthe deserving. Only a small 
. part of the income was set apart for religi- 
ous purposes, namely the maintenance of 
the ‘emple. The-insignificant sum of Rs. 10 
was allowed tothe widow for her life only 
as hermaintenance allowance, which was 
- to lapse to charity after her death. The 
other sum of Rs. 12 as also for religious 
purposes, hamely to meet the expenses of 
a temple of Dariya Nath, which is not 
suggested before, is to bea private temple. 
We see no reason tohold that the Act of 
1920 is not applicable to this trust merely 
because a small sum was reserved for 
those purposes which may nct be strictly 
public purposes. We accordingly dismiss 
this applica'ion with costs. 

A point woich was never taken in the 
Court below and which is not raised in 
the grounds of revision, was suggested on 
behalf of the applicant in the course of 
argument, namely that possibly the learned 
Subordinate Judge of Agra had no juris- 
diction to entertain this application. It 
appears that the application was origi- 
nally filed in the Court of the District 
Judge and was transferred tothe Qourt 
of the Subordinate Judge. It is not neces- 
gary bogo into this matter, as we have no 
doubt that if it turns out that the learned 
Subordinate Judge has no jurisdiction, the 
District Judge on being informad of this 
fact would re-call this case and dispose of 
it finally according to law. 


D. Application dismissed. 
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NAGPUR HIGH COURT 
Letters Patent Appeal No. 13 of 1936 
Angust 23, 1937 
STONE, O. T. AND DIGBY, J. 
AHSAN HUSSAJN— PLAINTIFF 
—ÅPPELLANT 


VETSUS 


MAINA AND ANOTHER—DEFENDANTS— : 


RESPONDENTS 
Estoppel—Estoppel by record—Transfer ‘of Prop- 
erty Act (IV of 1882). whether cuts it down—Decree 
making maintenance charge on property—Charge if 
binding on bona fide transferee of property without 
notice. 
The Transfer of Property Act does not purport to 
cut down estoppels by record. 
hen sa decree has been passed in a suit, the 
cause of action merges in the decree. This is 
known as transit in rem judicatam. Thereafter the 
rights which founded the relief claimed for ever go 
and they are re-placed by the rights created by the 
decree. So viewed, it will be seen that it matters 
not at all whether the maintenance holder had a 
claim for maintenance because she was a Hindu 
widow having a widow's estate or whether she was 
a wife or whether she or he founded on some other 
ground. After the decree, the old rights are re- 
placed by the new. The new rightsspring from the 
decree. The person now hasa right. to mainten- 
ance because the decree gives her that right; the 
person has a charge because the decree creates a 
charge in her favour. The judgment not only 
creates aright, it works an estoppel. From this 
angle judgments aredivisible into two categories: 
a) judgments in rem (which attract s. 41 of the 
Evidence Act), and (b) other judgments, The judg- 
msnt creating the charge inthe suit in which, inter 
alia, maintenance was ‘claimed falls into the second 
class. The relevant differencs between the two 
classes is that judgments in rem are binding against 
all the world and other judgments (or decrees) are 
only bindieg on parties and their privies 
The privy cannot be heard to say or lead evi- 
dence to prove thatthe land is not charged. The 
term “privy” inthis connection isa termof the 
law meaning a partaker whois not a party, that 
is, in this connection, it includes all who derive 
title tothe landtha subject of the charge from one 
who was a party tothe suit by the d2cree in which 
the land was charged. That is to say, there is here 
privity of estate, the transferee here being in the 
position of the feoffee. No party to that suit could 
escipe the burden created by it to pay main- 
tenance and to have the property charged as 
security for that payment. A privy to such a 
party is, in likecase. It includes bona fide trans- 
feree from a party without notice of the charge. 
If he can set aside the decree, well and good. If he 
cannot, he can neither be heard to say that the charge 
is not binding orthat the maintenance isnot payable. 
In re European Central Railway Co. (1), Kusum 
Kumari v. Debi Prosad Dhandhania (2), Rani 
Sunder Koer v. Rai Sham Krishen (3), Mercantile 
Investment and General Trust Co. v. River Plate 
Trust, Loan and Agency Co. (4) and Outram v, 
Morewood {t), referred to. 


L. P. A. from the appellate decree of 
the Court of Mr. Justice Niyogi, dated 
August 13, 1936, in S. A. No. 2620f 1934 
reversing that of the Court of the Addi- 
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tional District Judge, Nagpur, dated 
ae 14, 1934, in ©. A. No. 131 of 
1933. 

Mr. R. K. Rao, forthe Appellant. 

Mr. V. V. Kelkar with him Mr. M. R. 
Bobde, for the Respondent No.l. 

Judgment.—This Letters Patent Appeal 
from the judgment of Niyogi, J., has 
covered a wide ground and was, if we 
‘may say so,. very well argued by Counsel 
for the appellant who made every point 
without wasting one minute of the Court's 
time. He said very little about the one 
point in the judgment that we consider 
unassailable. 

The judgment proceeds on three grounds, 
each of which, if sound, is sufficient to 
uphold it, namely :— 

I. A charge created by a decree even 
under the provisions of the Transfer of 
Property Act before its amendment is bind- 
_ing on bona fide purchasers for value with- 
out notice. . 

II. The principle of lis pendens applies 
and that precludes a transfer that will 
limit the rights of parties to the suit and 
on that ground the bona fide purchaser 
will be bound by the charge. 

III. The principle of estoppel applies. 

We do not consider it desirable to 
review the very conflicting case-law that 
falls to he considered if I and H are to be 
fully examined. We find considerable 
difficulty in the way of treating a charge, 
however created, under the provisions of 
the Transfer of Property Act before its 
amendment, a8 in some way creating an 
interest which encumbers the land. On 
the facts and pleadings here, and bearing 
in mind that at the pleadings’ stage the 
defence based on lis pendens was with- 
drawn, we prefer not to base any conclus- 
ion on lis pendens. We think the correct 
way of approaching this matter is not 
to found the rights of the charge-holder, 
when the charge is created by a decree, 
upon any provision of the Transfer of 
Property Act but upon the law of estoppel 
by record. 

{t is well settled principle that, when 
a decree has been passed in a suit, the 
cause of action merges in the decree. 
This is known as transit in rem judicatam. 
TLereafter the rights which founded the 
relief claimed for ever go and they are 
replaced by the rights created by the 
decree. So viewed, it will be seen that 
it matters not at all whether the main- 
tenance holder had a claim for maintenance 
because she was a Hindu widow. having: a 
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e 
widow's estate or whether she was a wife of, 
whether she or he founded on some other 
ground. After the decree, the old rights 
are replaced by the new. The new rights 
spring from the decree. The person now 
has a right to maintenance because the 
decree gives her that right; the person 
has a charge because the decree creates 
a charge in her favour: In re European 
Central Railway Co. (1). See also Kusum 
Kumari v. Debi Prosad Dhandhania (2), 
and Rani Sunder Koer v. Rai Sham 
Krishen (3). l 


The judgment not only creates a right, 
it works an estoppel. From this angle 
judgments are divisible into two categories: 
(a) judgments in rem (which attract s. 41 
to the Evidence Act), and (b) other judg- 
ments. Without examining all the differ- 
ences and the marks by which a judg- 
ment may be sorted into this elass or 
that, it may be said that the judgment 
creating the charge in the suit in which 
inter alia, maintenance was claimed falls 
iato the second class. Farther the relevant 
difference between the two classes is that 
judgments in rem are binding against all 
the world and other judgments (or decrees) 
are only binding on parties and their 
privies. 

But what is meant by the expression 
“parties and their privies"? Doses itinclude 
bona fide transferees from a pariy without 
notice? If the answer is yes, there is 
nothing more to be said in this case; 
for then the position will be as follows :— 

A suit is brought by A against B. 
That suit ends with a final decree. That 
decree decrees that B shall pay A maine 
tenance at 80 much per month for life 
and gives A a charge on B's property 
to secure the payment of that 
monthly sum. Later B sells the subject- 
matter of the charge tv C who buys bona 
fide for value and without notice of the 
charge. The question is: Is the charge 
effective against C ? 

Now if C is a privy of B, in the above 
use of that word, he is as much bound 
by the judgment as. B and the land 


(L) (1877) 4 Ch. D 33;46LJ Ch, 57; 35 LT 563; 
25 W R92. 


(2) 15 Pat. 210 at p. 218; 160-Ind. Cas. 285; 1936 
O L R91; 19386 A L R 195; 40 O WN 328; 8 R 
PC 146; A IR1936 PC 63; 2 BR 244,17 PLT 
89; (1936) AL J 108;43 L W 268; (1936) OW N 
283; 70M LJ 355; (1936) M W N 308; 38 Bom. L R 


349; 630 L J 154 (P 0). 
(3) 340150; 341 A 9:4 ALJ 109;5 OLJT 106; 
9 Bom. L R 304;11 OWN 249;417 M Ld 43;2M D 


T 75 (P Q), 
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charged is as much charged in his hands 
as it was when in B's hands and all 
difficulties about the nature of charges 
in India and about the construction of 
the Transfer of Property Act become 
irrelevant: for it matters not in the least 
how they are resolved it being quite 
clear that the Transfer of Property Act 
is not purporting to cut down estoppels 
by record. The true position that emerges 
is that the privy cannot be heard to say 
or lead evidence to prove that the land 
is not charged. Obviously, if this be so, 
there can be no foundation for a declara- 
tion that it is not charged. 

In our opinion, the term “privy” in this 
connection is a term of the law meaning 
a partaker who is not a party, .that is, 
in this connection, it includes all who 
derive title to the land, the subject of the 
charge from one who was a party to the 
suit by the decree in which the land was 
charged, That is to say, there is here 
privity of estate, the transferee here being 
in the position of the feoffee in the illus- 
trations given of privity in estate by 
Lord Coke in his work upon Littleton’s 
Tenures. See 19th edition, Volumo H, 
s3. 667, 352-a. Thus, as Romer,J observed 
in the course of the argument in Mercan- 
tile Investment and General Trust Co. v. 
River Plate Trust Loan and Agency Co. 
(4), “judgmentin anaction between Al. and 
B could not prima facie affect C. But 
it does affect C if he is privy in estate, 
claiming through B“. See also the note 
on Outram v. Morewood (5), in Smith’s 
leading Cases, Volume II (13th edition), 
page 673. 

But it may be said that this very suit 
is for a declaration that the decree ‘is 
not binding and is not executable against 
the house described in Sch. A”. Tnaere 
is also the prayer that the defendant 
No. 1 is not entitled to the maintenance 
e « e >» « fixed by Civil Suit No. 193 
of 1927”. This later prayer is founded on 
the allegation that the decree should be 
set aside as collusive and fraudulent. That 
has been found against. 

The prayer thatthe decree is not exe- 
cutable against the house according to 
the pleadings is founded on the allega- 
tion that the maintenance holder had 
bacome unchaste and so has lost her right 
to maintenance, alternatively that the 
maintenance should be reduced because 

(4) (1894) 1 Oh. 578 at p. 593;63 L J Oh. 366;8 R 
791; 70 L T 131; 42 W R 365. 

(5) (1803) 3 East 346; 7 R R 473, 
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the family had become poor and so the 
maintenance holder has partly lost her 
right to maintenance. These allegations 
are not sustained, but we are now asked 
to say that the house acquired by the 
plaintiff from the party in the suit in which 
maintenance was awarded and in which 
maintenance was charged on the house is 
not bound by that charge because the 
plaintiff acquired without notice of the 


charge. There is clearty no ground for 
setting aside the decree. Thus the decree 
stands. So standing, no party to that suit 


could escape the burden created by it to pay 
maintenance and tohave the house charg- 
ed as security forthat payment. A privy to 
such a party is, in our opinion, in like 
case. If he can set aside the decree, well 
and good. If he cannot, he can Neither 
be heard to say that the charge is not 
binding or that the maintenance is not 
payable. -It is still clearer that he cannot 
get a declaration of the type here 
sought. 

The learned Judge from whose judgment 
this appeal is brought says: 

“Now adecree passed by a Oourt, it must be 
admitted binds not only the parties to the suit 
but also their privies, that is those who claim 
under the parties to the suit. The plaintiff in 
the present case claiming as he does under the 
appellants husband cannot be heard to dispute 
the binding character of that decree as against 
him. Apart altogether from the consideration whe- 
ther or not a charge amounts to an interest in 
the property, the charge created by the decree 
must bind a person who claims through the party 
against whom the decres has been passed.” 

We agree. So agreeing, that is sufficient 
to uphold the judgment. We say nothing 
as to the other grounds of the decision. 
We should have considered it our duty to 
do so had the ease been one for further 
appeal,- but the value is here only Rs. 1,500 
and the point of construction relates to an 
Act in its unamended form which Aci has 
long since been amended. 

The appeal is accordingly dismissed 
with costs. 

D. Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Civil Revision Application No. 379 of 1936 
August 24, 1937 
SULAIMAN, C. J. AND HARRIES J. 
ALLAHABAD BANK, LTo,, MEERUT— 
DEecREE-HOLDER—APPLICANT 
VETSUS 
PRAKASH NATH— JUDGMENT-DEBTOR— 
OpposiTe PARTY 
U. P. Agriculturists’ Relief Act (XXVII of 1934), 
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_ 83, 2 (2), 5, Chap. IV—Person entitled to apply 

under s.5 or Chap. IV. 

In cases other than those expressly covered: by 
Expl. 2 to s. 2 (2), U. P. Agriculturists’ Relief Act, 
the karta or person actually recorded as holding 
the property or paying land revenue, etc., can only 
` be treated as the agriculturist and the other mem- 

bers of the joint family cannot claim the same 
- benefits and privileges. It follows, therefore, that 

for the purposes of applications under s.5 or ap- 
plications under Chap. IV, the person recorded as 
owner or the person paying revenue, ete., is the only 
` person who can apply. 


mu 


O. R. App. from an order of the Second 
` Sub-Judge, Meerut, dated June 2, 1936. 
Mr. Brijlal Gupta, for the Applicant. 


Order.—This is a  decree-holder's 
application for revision of an order passed 
“by the learned Civil Judge of Meerut allow- 
ing a judgment-debtor's application under 

ss. 5and 30 of the U. P. Agriculturists’ 
Relief Act, 1934. The ‘applicants, the 
. Allahabad Bank, Ltd., obtained a decree 

against members of a joint Hindu family, 
- namely Babu Lal and his three sons, one 

of whom is the present opposite party, 
- Prakash Nath. Later Babu Lal, the karta, 
> applied under ss. 5 and 30, Agriculturists’ 
“ Relief Act, for the payment of tbe decree 

by instalmenis and for the teducticn of 
interest payable on the loan. This appli- 
cation was dismissed upon the ground that 
Babu Lal was oct an agriculturist, and 
“later he applied for a review of that order. 
, His application for review of the order 

was eventually dismissed and he then 
` appealed to the District Judge, snd when 
the present application of Prakash Nath 
was before the lower Court, Babu Lal's 
appeal was still pending before the District 
Judge. We are now informed by Counsel 
for the applicant Bank that Babu Lal’s 
appeal bas been dismissed by the District 
Judge. Prakash Nath claimed also to be 
an agriculturist, and the learned Civil 
Judge has held that he was an agricul- 
turist and therefore entitled to the bene- 
fits of ss. 9 and 30 of the Act. Counsel 
for the applicant now contends that the 
lower Court could not possibly find that 
Prakash Nath, the son, was an agricultu- 
rist when the Courts had previously found 
that Babu Lal, the father and admitted 
karia of ihe family, was not an agricul- 
turist. 

The term “agricuiturist” is defined by 
s. 2 (2), Agriculurists’ Relief Act, and it is 
clear from sub-paras. (a) to (h) of sub-s. (2) 
that it is the person who js holding Jand 
or who is paying land revenue, etc, who is 
to be regarded as an agriculturist. For 
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example, if a person is recorded as holding 
certain property or if the revenue papers 
sbow that a certain persen actually pays 
land revenue, etc, then he is the person 
who is prima facie an agriculturist within 
the menning of sub-s. (2) of s. 2 cf the 
Act. Where property is owned by a Joint 
family, difficulties might have arisen and 
consequently the position is dealt with in 
Explo. 2 to s. 2 (2), Agriculturists’ Relief 
Act. This Explanation reads as follows: `; 
“In the case of members of a joint Hindu family 
or joint owners, or joint tenants, each member, or 
owner, or tenant shall be considered to be an agri- 
culturist for the pursoses of Ohap. II, (except ss. 1, 
4, 5 and 8) III and VI whose share or interest in 
revenue, local rate or rent or the rent free land 


as the case may be, does not respectively exceed 
the aforesaid limits,” . 


This Explanation makesit clear that for 
certain purposes, each member of a joint 
Hindu family or each joint owner or joint 
tenant may apply for certain benefits cone , 
ferred by the Act. Buton the other hand 
this Explenation makes it equally clear’ 
that each member of a joint family or joint 
owner or joint tenant cannot claim the 
benefits conferred by s. 5 of the Act or by 
s. 30 which is one of the sectlons im 
Ohap. IV, because s. 5 and Chap. IV are 
expressly excluded in this Explanation. 
According to this Explanation each member 
of a joint Hindu family can be regarded 
as an agriculturist only in certain specified 
cases, e. g. proceeding relating to redemp- 
tion of mortgages under Chap. IH, pro- 
ceedings under ss. 37 and 38, etc. In cases 
other than those expressly covered by this 
Explanation, the karta or person actually 
recorded as holding the preperty or paying 
land revenue, etc., can only be treated as 
the agriculturist and the other members 
of the joint family cannot claim the same 
benefits and privileges. 

It follows, therefore, that for the pur- 
poses of applications under s. 5 or applica- 
tions under Chap. IV, the person recorded 
as owner or the person paying revenue, etc., 
is the only person who can apply. Nor- 
mally such a person in 2 joint Hindu 
family would be the karta. In the present 
case it is found that Babu Lal was the 
karta of the family, and the properly held 
by the family was recorded in his name. 
Therefore he was the only person who 
could, for the purpeses of s. 5 or any of 
the sectiong of Chap. IV, be regarded as an 
agriculturist. The Court has held that 
Babu Lal is not an agriculturist, and in 
our view,that concludes the matter. The 
other members of the family could not, by 
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: reason of Expln. 2 tos. 2 (2) be regarded 
< as agriculturists for the purposes of this 


. application before us, and consequently 
. the application of Prakash Nath should 


. have been dismissed by the learned Civil - 


Judge. Fur the reasons given above, we 
allow this application, set aside the order 


: Of the learned Civil Judge and dismiss the 


. Judgment-debtor’s application. 


K 


Ca 


-~ person other than his 


The ap- 

plicants will have the costs of this appliea- 

tion in this Court and in the Court below. 
D. Application allowed. 





RANGOON HIGH COURT 
Criminal Revision Application No. 199-B 
of 1937 
June 1, 1937 
M acknzy. J. 
AHMED ALI KHAN AND ANOTHER — 
APPLIOANTS | 
versus 
WALLI MOHAMED— RESPONDENT ` 
Penal Code (Act XLV of 1860), ss. 499, 500—Lawyer 


asking witness of other party during cross-examina- : 


tron, whether his daughter has given birth to 
child without being married — Question put at 
instructions of clientand under belief that it was 
permissible under law—Question objected to and not 
insisted —Client not making such imputation to any 
lawyer —Prosecution of 
client and lawyer unders. 500—Action of accused 
held protected under Excep 9to s. 499. 

Tn the course of the trial of a civil suit the Advocate 
of the petitioners in crogs-examining one of the other 


- party's witnesses, asked him whether his daughter 
. had given birth to a child without having been mar- 


riéd to a man. This question wus entirely irrele- 
vant to the proceedings and was objected to by 


` the witness and disallowed bythe Judge and the 
- question was not pressed. The question had been 


put by the Advocate under instructions from his 
client and with a belicf that it was permissible under 
s. 146 (1), Evidence Act, There was nothing to show 
that the petitioners made this imputation to any 
other person than their own lewyer and that they 
made the imputation not in good faith with the belief 
that it was open for them to do so : 

Held, that the accused could not be convicted under 
8.500, Penal Code, in these circumstances, They 
were entitled to the benefit of Excep. 9 tos. 499, 
Penal Code, in the publication made by them of the 
defamation to their lawyer. 

Cr. R.A. from an order of the Township 
Magistrate, Sagaing, dated February 3, 
1937. 


Mr K. C. Sanyal, for the Applicants. 


_Order.—tIn the course of the trial of a 
civil suit in the District Court of Sagaing 
in which one Ma Tok was the applicant 
for letters of administration and the present 
petitioners Ahmed Ali and Rahmatulla 
were her opponents, the Advocate of the 


. petitioners in cross-examining one of Ma 


Tok’s witnesses, the respondent Walli 


GAN 


i AHMED ALI KHAN V. WALLI MOHAMED (RANG.) 
- Mohamed, asked him whether his daughter 


933 


had given birth toa child without having 
been married to a man. This question was 
entirely irrelevant tothe proceedings and 
was properly objected to by the witnèss 
and disallowed by the learned District Judge 
and the question was not pressed. It turn- 
ed out that the question had been put by 
the Advccate nnder instructions from the 
petitioners. The witness Walli Mohamed 
then prosecuted both the Advocate and the 
two petitioners under s. 500, Indian Penal 
Code. The Magistrate discharged the 
Advocate for what appeais 10 me to be 
somewhat unconvincing reasons, but charged 
and convicted the two petitioners. It has 
been urged before me in this application 
to revise the order of the Magistrate- that 
the instruction given to their lawyer by 
the petitioners must be held tobe a pub- 
lication coming within Excep. 9 to s. 499, 
Indian Penal Code, that is tosay, as being 
an imputation on the character of Walli 
Méhamed, a witness for their opponent, 
made in good faith for the’ protection of 
their own interests. The object was to 
show that this witness was the sort of 
person who did not mind this daughter's 
improper conduct. Now, there is nothing 
to show that the petitioners made this im- 
putationto any other person than their 
own lawyer and that they made the im- 
putation not in gxod faith with the belief 
that it was open for them to do so. We 
have the fact that even an Advocme ‘of 
this Court thought that it would be pèr- 
missible for him to put the question. In 
these circumstances it certainly seems to 
me difficult to hold that these persons did 
not really think that it was a question 
which could be putin order to show that 
the witness was not a person of any con- 
sideration. This may seem strange to persons 
of a different training, but I think it can- 
not bedenied that it would be possible for 
certain persons to think that such an 
imputation could safely be made in such 
circumstances. 

Tcere is nothing to show thatthe peti- 
tioners insisted on the question being put 
although their lawyer demurred to doing 
so. On the contrary, in his examination by 
the Magistrate, the lawyer stated that he 
believed that the question would be permis- 
sible under s. 146, cl. (1), Evidence Act. I 
do notthink that the petitioners could be 
convicted under s. 500, Indian Penal Code, 
in these circumstances. They were entit]- 
ed to the benefit of Excep. 9 to s. 499, 
Indian Penal Code, in the publication made 
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by them of the defamation to their lawyer. 
This aspect of the question was not placed 
before the Magistrate, else I think he 
would not have convicted the petitioners. 
In these circumstances I must hold that 
their conviction was incorrect. The find- 
ing and sentence passed upon the peti- 
sioners are set aside as also the direction 
to pay costs and compensation to the 
complainant under s. 549, Criminal Proce- 
dure Oode. The fines and costs paid by 
them shall be refunded to them. 
D. Conviction and 
sentence set aside. 





CALCUTTA HIGH COURT 
Criminal Revision Petition No. 620 of 1937 
August 9, 1937 
Biswas, J. 

GANGADHAR NATHMULL—Aoocusgp— 
PETITIONER 


VETSUS 
CORPORATION or CALCUTTA— 
- Opposite Party 

Calcutta Municipal Act (III of 19238), ss 418, 412 
S, 418, when can be invoked—Unwholesome food 
must be “ food "—Presumption, from the mere fact 
of prosecution—Tea stalks and fluff, whether articles 
of human food—Criminal trial—Duty of Magistrate 
—HEverything should be done tn order, 

Before s. 418, Calcutta Municipal Act, can 
be invoked, it ig necessary for the pro- 
secution to prove that what was charged as 
unwholesome food was ‘food. Unless thisis es- 
tablished, s.412 cannot, in fact, be infringed at all. 
What this section prohibits is thesale of an article 
of human “ food ™ and obviously in a prosecution 
for an offence under this section, the burden of 
proving that what was being sold is “ food ` intend- 
ed for human consumption must rest on the pro- 
secuting authority. Once it is shown that the article 
is an article of human food, it is then, if the party 
charged says it was not intended for human con- 
sumption, that the onus of proving this will be on 
him. Merely because the Corporation decide to 
commence a prosecution under s. 412, the lew will 
not and cannot raise a presumption in their favour 
that it must necessarily be in respect of an article 
mentioned in the section. 

Tea or tea-dust, is an article of human food, but 
tea stalks and fluff, obviously is something very 
different. Merely because tea leaves yield an article 
of human food, it doss not follow that every part 
of a tea shrub may be put to similar use. Corpora- 
tion of Caleutta v. Pagli (1), referred to, 


The authority of the Court must be vindicated 
and its ordere carried out, but all things should 
be done decently and in order. 


Mr. Satindra Nath Mookerjee, for the 
Petitioner. 

Mr. Pashupati Ghosh, for the Opposite 
Party. 

Order.—The prosecution in this case is 
wholly misconceived, It is a prosecution 
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b 
by the Corporation of Oaleutta under 
s. 488 read with s. 412 (1), Calcutta 
Municipal Act (Bengal Act III of 1923) for 
selling tea unfit for human consumption. 
The accused are a firm of tea dealers 
Gangadhur Nathmull, and they have been 
found guilty by the Municipal Magistrate 
and sentenced to pay a fine of Rs. 150. In 
default one of the partners Nathmull has 
been ordered to suffer simple imprisonment 
for two months. Hence this Rule. Before 
dealing with the Rule, it is necessary to 
refer to a preliminary matter. The con- 
viction and sentence were passed on May 8, 
1937, On May 13, the petitioners through 
their Pleader applied for a copy of the 
order with a view to moving this Court. 
Instead of granting the copy for which 
the petitioners had annexed 8 folios with 
their petition, the Magistrate ordered 
Nathmull to attend personally, and then 
issued a distress warrant for realization of 
the fine by attachment and sale of the 
movables of the firm. It became neces- 
sary thereupon for this Court to give a 
peremptory direction to the Magistrate on 
June 14 to issue the certified copy forth- 
with and at the same time stay the exe- 
cution of the distress warrant for three 
weeks. [b was after the copy was thus 
aa that the pe.itioners obtained this 

ule. 

All is well that ends well, but action 
such as this on the part of the Magistrate 
neither lends dignity to the proceedings 
nor inspires conlidence in the sense of 
justice if the prcceedings of Courts had 
even the appearance of vindictiveness 
about them. The authority of tne Oourt 
must be vindicated and its orders carried 
out, but let all things be done decently 
and in order. Turning now to the Rule, 
I have no doubt whatever it must be 
made absolute. The section of the Act 
said to have been offended against reads 
thus: 

“412. (1) No person shail sell, store for sale, 
expose or hawk about for sale, or keep for sale, 
any animal intended for human consumption 
which is diseased, or any food or drug intended 
for human consumption, or manufacture any 


such food or drug, which is unsound, unwhole- 
some, or unfit for human food.” 


The charge here is that of storing for 
sale unwholescme tea (about 500 maunds) 
on August 24, 1936, and the prosecution 
is based on an inspection held by a Cor- 
poration Fpod Inspector on that date, 
when he says he found 30 bags of tea 
stalks and fluffin the petitioners go-down 
which in his opinion were “absolutely 
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unwholesome and absolutely unfit for 
human consumption”. He also found 100 
more bags and 50 or 60 chests of what he 
calls “good tea*. The prosecution is in 
respect of the tea stalks and fluff. In 
cross-examination, the witness admits that 
Nathmull told at the time that they did 
not sell this stuff for human consumption, 
but only to chemists for chemical pur- 
poses. The learned Magistrate accepted 
this evidence, and in fact based tbe con- 
Viction on it. As for the defence, referring 
to what Nathumall is said to have told the 
Food Inspector at the time of inspection, 
the Magistrate observes that this is true, 
but that the petitioners gave no evidence 
in support of this statement. The peti- 
tioners had actually produced a voucher 
_ (Ex. “C”) from a well-known firm of Tea- 

Brokers, A. W. Higgis & Co., showing sale 
of tea-waste on behalf of the petitioners’ 
firm, but as this related to a transaction 
of November 1935, the Magistrate refused 
to accept it. He then referred to s. 418 
of the Act and said that as the petitioners 
had not discharged the burden which rest- 
ed on them under this section, he was 
entitled to find that the tea in question 
was intended for human consumption, and 
in that view, he convicted the petitioners 
holding that the tea was unwholesome. 
Section 418, sub-s. (2) is in these 
terms: 

“418 (2) If asa result of such inspection as is 
provided tor in sub-s. (|), a prosecution is insti- 
tuted under this chapter, then the burden of 
proving that any such animal, food or arug was 
not exposed or hawked about or depnsited or 
brought for sale or for preparation for sale, or was 


not intended for human consumption, shall rest 
with the party charged.” 


The prosecution here was “under this 
chapter, that is to say, under Chap. XXVIII, 
and it was also instituted as a result of an 
inspection held under sub-s (1) of the section; 
the burden of proving that any-food in 
respect of which the prosecuticn was 
instituted was not intended for human 
consumption would consequently be on the 
accused. The learned Magistrate was cer- 
tainly right there, but the important point 
he overlooked was that before this section 
could be invoked, it was necessary for the 
prosecution to prove that what was 
charged as unwholesome food was “food”. 
Unless this was established, s. 412 would 
noi in fact be infringed at all. What this 
section prohibits is the sale of an article 
ef human “food” leaving out animals and 
drugs for present purposes), and obviously 
in & prosecution for an offence under this 
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ection, the burden of proving that what 
was being sold is “food” intended for 
human consumption must rest on ihe pro- 
secuting authority. Once it is shown that 
the article is an article of human food, it 
is then, if the party charged says 1t was 
not intended for human consumption, that 
the onus of proving this will be on Lim. 
Suppose a person has a bag of curry 
powder for sale in his shop and has 
also got a bag of snuff there, and the 
two are indistinguishable in appear- 
ance and colour, it would be ridiculous 
to suggest that because s. 418 could be 
applied in respect of the curry powder, it 
would apply in the case of the snuff as 
well. Merely because the Corporation 
decide to commence a prosecution under 
s. 412, the law will not and cannot raise 
a presumption in their favour that it must 
necessarily be in respect of an article 
mentioned in the section. 

What is the stuff complained of here ? 
Not tea or tea-dust, which, as held in 
Corporation of Calcutta v. Pagli (1), is an 
article of human food, but tea stalks and 
fluff, which obviously is something very 
different. The Food Inspectorin his evi- 
dence no doubt says: 

“From local inquiry I learnt that such tea 
stalks and fluff are sold as tea by the 
defendants,” but it is hardly possible to 
accept this evidence or to accept it as 
sufficient. Not a word is said by him as 
to the nature of the inquiries he is sup- 
posed to have made. The case in fact 
seems to have proceeded on the assumption 
that the tea stalks and fluff were “food” 
and yet this was afact which had to be 
proved, and could not be assumed. Such 
evidence as there ison the record indeed 
goes to support an opposite conclusion. 
This is what the same Food Inspector him- 
self said: “In my opinion and also according 
to definition of tea, it was not tea but tea 
stalks. It might have been anything but 
tea.” “Food” is defined in cl. (31) of s.3 
of the Act as including every article used for 
focd or drink by man, other than drugs or 
water, and any article which ordinarily 
enters into or is used in the composition or 
preparation of human food; and also as in- 
cluding confectionery, flavouring and 
eolouring matters and species and condi- 
ments. Thereis no evidence here that tea 
stalks or fluff are used for food or drink by 
man. Thereis no analyst's report in this 
case showing that these might be used as 


(1) 47 053; 52Ind. Cas, 223; A IR 1920 Cal. 567? 
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such. Merely because tea leaves yield an 
article of human food, it does not follow 
that every part of a tea shrub may be put 
_ tosimilar use. The Oorporation has, in my 
_ opinion, failed to establish the foundation of 
“the prosecution in this case. The conviction 

and sentence must, therefore, be and are 
hereby set aside. The Rule is accordingly 
made absolute. 

D. Rule made absolute. 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 100 of 1936 
September 10, 1937 
IQBAL AHMAD AND ALLSOP, JJ. 
Musammat CHAMPA DEVI—Dzgrenpant 
—APPLICANT 
TETSUS 
Musammat ASA DEVI—PLAINTIFF— 
OpposiTé PARTY. l 
' U. P. Encumbered Estates Act (XXV of 19334), 
s, TU) (b)—Applicability of, to suits for possession of 
immovable property —Claim for mesne profits, whe- 
ther claim in respect of debt, 
Section 7 (1) (b), U. P. Encumbered Estates Act, 
- js confined in its operation to suits in respect 
of any debts incurred before the passing of 
the order by the Collector under s. 6 ofthe Act, 
and has no applicationto suits for possession of im- 


movable property. [p 957, col. 2.) 

The amount of mesne profits to which the rightfal 
owner of the property is entitled is not fixed either by 
an agreement or by some statute and depends onthe 
result of the inquiry conducted by the Court with a 
view to ascertain the amount which the rightful 
owner of the property is entitled to get from the 
person in wrongful possession. “Mesne profits” is, 
therefore, unliquidated damages Theclaimfor mesne 
profits therefore is not a claim in respectofa debt 
within the meaning of s. 7 (1) (b) ofthe U.P. Encum- 
bored states Act. Grish Chunder Lahiri v. Soshi 
Shikhareswar Roy (1), applied. {p. 958, col. 2.] 

©. R. App. against an order of the First 
Sub-Judge, Saharanpur, dated February ], 
_ 1936. 

Mr. G.S. Pathak, for the Applicant. 

Mr. N.C. Vaish, for the Opposite Party. 

Order—tThe question of law that arises 
for consideration in the present application 
in revision is whether a suit filed by 
Musammat Asa Devi, plaintiff opposite party, 
in the circumstances to be presently stat- 
ed, offends against the provisions of s.7 
(1) (b), U. P. Encumbered Estates Act (Act 
No. XXV of 1924). The Act was passed with 
“the professed object of making provision 
“for the relief of encumbered estates in 
` the United Provinces” and the machinery 
provided for by the Act for the purpose 
is setin motion by an application to the 
. Collector in accordance with s. 4 of the 
Act. It is enacted by that section that 
any landlord whois subject to or whose 
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immovable property or any part thereof 
is encumbered with private debts, may 
make an application in writing to the Col- 
lector of the district in which his land 
or any portion of his land is situated 
stating the amount of such private debts 
and also of his public debts both decreed 
and undecreed and requesting the Collector 
to apply the provisions of the Act tohim. 
On the receipt of such an applicaticn, the 
Collector is by virtue of s. 6 of the Act 
bound to forward the application to a 
special Judge appointed by the Local Gov- 
ernment and invested with the jurisdic- 
tion to exercise the powers conferred and 
to perform the duties imposed on him by 
a Section 7 (1) (b) of the Act lays down 
at: 

“When the Collector has passed an order under 
s. 6.... No freshsuit- or other proceedings shall, 
except ashereinafter provided, be instituted in any 
Civil or Revenue Oourt in the United Provinces 
in respect of any debte incurred before the pass- 
ing of the said order . . .. | 

The facts tkat led tothe institution of 
the suit mentioned above are as follows: 
Asa Devi, plaintiff, is the widow of the 
brother of the father of one Shambhn Nath. 
Tre glaintiff's husband died in the year 
1905 and then disputes arose between the 
plaintiff and Shambhu Nath about the 
possession of the properties balonging ta 
the family. The family was possessed of 
immovable properties of considerable value 
an) was elso in possession as usufruc- 
tuary mortgagee of sbares in two villages 
named Islamnagar and MuzvJlarpur under 
two deeds of usufructuary mortgage that 
were executed in consideration of a sum 
of about Rs. 42,000. The dispute between 
Shambhu Nath and the plaintiff was ami- 
cably settled by means of a deed of family 
arrangement dated August 17, 1908. The 
arrangement, arrived at was that Shambhu 
Nath wasto get all the immovable pro- 
perties belonging to the family including 
the properties held by the family under 
the usufructuary mortgage deeds and was 
to pay forthwith in a lamp sum Rs. 16,000 
to Asa Devi plaintiff. Further, Shambhu 
Nath was made liable to pay to Asa Devi 
a sum of Rs. 1,300 per year on account 
of her maintenance. This amount of 
Rs. 1,300 was payable annually in two 
equal instalments. It was provided in the 
deed of family settlement that, in the 
event of the default of payment of three 
consecutive instalments, Asa Devi would 
be entitled to put an end to the family 
arrangement and take possession of the 
properties specified in the deed and to 
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realize the instalments due with interest. 
The properties of which Asa Devi was 
entitled to take possession on the happen- 
ing of the contingency referred to above, 
included half of the properties subject to 
the two usufructuary mortgages, and the 
deed provided that if those mortgages are 
redeemed by their respective mortgagors, 
and Asa Devi is consequently unable to 
get possession over those properties, she 
would be entitled to recover from Shambhu 
Nath a sum of Rs. 5,000 with interest at 
8. annas per cent. per mensem. 

It is common ground that portions of 
the shares mortgaged in the two villages 
were redeemed by the mortgagorsor some 
of the mortgagors and that Shambhu Nath 
sub-mortgaged the remaining mortgaged 
shares that were in his possession to de- 
fendants Nos. 2, 3 and 4. Thus no portion 
of the mortgaged shares in the two villages 
remained in possession of Shambhu Nath. 
Shambhu Nath died some time ago and 
Musammat Champa Devi defendant-appli- 
cant in the present caseishis widow and 
legal representative. It appears that the 
maintenance allowance fixed by the deed 
of family set:lement was regularly paid to 
Asa Devi till August 15, 1933, but there- 
after there wes default in the due payment 
of three consecutive instalments. Asa Devi 
accordingly brought the suit mentioned 
above in which she claimed the following 
three reliefs: (1) Possession of the immov- 
able properties including half of the mort- 
gaged shares in the two villages. (2) In 
the event of her claim for possession of 
half of the mortgaged shares not being 
decreed, she prayed in the alternative for 
a decree fora sum of Rs. 5,000 principal 
and Rs. 375 interest, (3) A decree for 
a sum of Rs. 2.144 on account of tne 
arrears of instalments and further a decree 
for Rs. 3,000 on account of past mesne 

. profits. | 

There were in all 51 defendants in the 
suit. The defendants other than Ohampa 
Devi were subsequent transferees of the 
properties, the possession of which was 
claimed by Musammat Asa Devi. The suit 
was filed by Asa Devi on November 1l, 


1935, but prior to that date, Champa Devi 


` had filed an application under s. 4, Encum- 
bered Estates Act, and the Collector had 
under s. 6 of the Act, forwarded her appli- 
cation to the Special Judge on Septem- 
ber 26, 1935. It appears that the fact 
that the Collector bad forwarded Champa 
Devi’s application under the Encumbered 
«Estates Act to the Special Judge before 
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the institution of the suit by Musamma 
Champa Devi, was brought to the notice of 
the trial Court and that Court passed an 
order staying the suit. Thereafter Champa 
Devi filed an application pointing out that 
the plaintiff's claim was barred by s. 7 
(1) (b) of the Act and was fit to be dismiss- 
ed. It was, therefore, stated in tle ap- 
plication that the Court, instead of having 
passed an crder staying the suit, should 
have dismissed the same. Asa Devi, 
plaintiff, then filed an application on Janu- 
ary 27,1936, in which she stated that the 
only relief claimed by her which fell with- 
in purview of s.7 (1) (b) of the Act was 
the relief for the recovery of Rs. 2,144, the 


- arrears of the maintenance allowance, and. 


that the section had no application to the 
other reliefs prayed for by ber. She 
accordingly prayed that she be allowed to 
withdraw the claim for the recovery of 
Rs. 2,144 so that the same may, in due 
course, be adjudicated upon by the Special 
Judge. 

On aconsideration of the respective ap- 
plicaticns filed by Asa Devi and Ch.mpa 
Devi, the trial Court on February 1, 1936, 
passed an order rejecting the claim for 
Rs. 2,144 and directea the rest of the suit 
to proceed and the present applicaticn in 
revision is directed against this .rder. The 
contention advanced on behalf of Champa 
Devi, applicant, is that s.7, Encumbered 
Estate Act was applicable to the entire’ 
suit and accordingly the suit should have 
been dismissed. It is further contended 
that in any case the order staying the suit. 
should not have been recalled by the trial 
Court and that the Court should not have. 
ordered the suit to proceed as regards the. 
reliefs other than the relief for the recovery 
of Rs. 2,144. i 

It is manifest thats. 7 (1), (b), Encum- . 
bered Estates Act, is confined in its opera- 
tion to suits “in respect of any debts. 
incurred before the passing of the order by 
the Collector under s. 6 of the Act”, and 
has no application to suits for possession - 
of immovable property. It follows that” 
relief. (1) noted above claimed by Asa Devi. 
that related to possession of immovable. 
properties did not fall within the purview. 
of s. 7 and the claim for that relief was 
maintainable. Relief (2), mentioned above, . 
viz-, the claim for recovery of Rs. 5,375, 
was, however, a claim in respect of a “‘debt” 
as defined in the Act. It is provided by 
S. 2 (a) of the Act that “debt” includes. 
“any pecuniary liability except a liability - 
for unliquidated damages.” It has already. 
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been. stated that it was provided in the 
deed of settlement that, in the event of 
Asa Devi not being able lo get possession 
of half of the mortgaged shares in the two 
villages, she would be entitled to get a 
fixed sum of Rs. 5,000 with interest from 
Shambhu Nath, the predecessor-in-interest 
of Champa Devi. By relief (2) Asa Devi 
claimed to enforce the pecuniary liability 
imposed on Shambhu Nath by the deed of 
settlement and therefore the suit was in 
respect of adebt as defined by the Act. 
The Court below had, therefore, no jurisdic- 
tion to proceed with the trial of tne claim 
embodied in relief (2) and the same ought 
to have been dismissed in view of the pro- 
visions of s. 7 (1) (b) of the Act. 

There were two prayers contained in 
relief (3) claimed by Asa Devi. Firstly, she 
claimed a decree for a sum of Rs. 2,144 
on account of the arrears of instalments; 
and secondly she claimed a decree for 
Rs. 3,000 on account of past mesne profits. 
Tt has already been stated that the Court 
below has rejected the claim for Rs. 2,144 
on the ground that it fel! within the pur- 
view ofs 7 (1) (b) and this order of the 
Court below has not been assailed before 
us. The question, howaver, remains whe- 
ther the claim for the recovery of mesne 
profits was á claim in respect of a debt 
within the meaning ofs.7 (1) (b) of the 
Act. Ib is argued en behalf of Champa 
Devi that asthe amoznt of mesne profits 
was ascertainable and could be fixed after 
proper inquiry, it could næ be charac- 
terized as “unliquidated damages” and 
therefore amounted to a debt within the 
meaning of the Act as it constituted a 
pecuniary liability on the defendant. In 
our judgment this argument is untenable. 
“Mesne profits’ is defined by s. 2 (12), Civil 


Procedure Code, a8 meaning 

“those profits which the person in wrongful posses- 
sion...actually received or might, with ordinary dili- 
gence, have received therefrom.” 


In other words, the amount which is 
payable by a person in wrongful posses- 
sion of a particular property on account of 
mesne protits to the rightful owner is- the 
amount that the person in wrongful pos- 
session did receive or might have received 
from the property provided he exercised 
ordinary diligence. The amount of “mesne 
profits” is therefore not a fixed and ascer- 
tained amount and cannot be styled as 
liquidated damages. “Liquidated damages” 
means damages assessed beforehand by 
the parties to an agreement or fixed by 
gome: statute, It is obvious that the 
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amount of meshe profits to which thé 
rightful owrer of the property is entitled 
is not fixed either by an agreement or by 
some statute and depends on the result of 
the inquiry conducted by the Court with a 
view to ascertain the amount which the 
rightful owner of the property is entitled 
to get from the person in wrongful posses- 
sion. “Mesne profits” is, therefore, unliqui- 
dated damages. In this connection we may 
quote a passage from the decision of their 
Lordships of the Privy Council in Grish 
Chunder Lahiri v. Soshi Shikhareswar Roy 
(1) at page 967*. Their Lordships are 
reported to have observed that: 
“Their Lordships agree, because mesne profits are 


inthe nature of damages which the Court may 
mould according to the justice of the cage.” 


This observation of their Lordships does 
unmistakably show that mesne prefits at 
best amount to unliquidated damages. The 
claim for mesne profits, therefore, is nota 
claim in respect of a debt within the 
meaning of the Encumbered Estates Act, 
Accordingly the claim of Asa Devi for the 


recovery of Rs. 3,600 on account of mesne 
profits was maintainable. 
The result is that relief (2) for the 


recovery of Rs. 5,375 and the relief for the 
recovery of the arrears of the instalments 
fcil within the purview of s. 7 (1) (b) of 
the Act, and the claim as regards those 
reliefs could not be tried by the Oourt 
below. The result of the claim of Asa Devi 
was maintainable. The question then arises 
whether the Court below had jurisdiction 
torecall its order staying the entire suit. 
In our judgment it had. ‘Ihe order staying 
the entire suit was wrong in law and was 
certainly unjust as there was no bar to the 
granting of the relief for possession of 
immovable properties claimed by Asa Devi 
and for a decree for the mesne profits 
being.passed in her favour, provided she 
was found entitled to those reliefs. A 
Court has inherent. jurisdiction to recall 
aud cancel its invalid orders and this is 
what the Court below did in the present 
case. 

For the reasons given above, we allow 
this application to this extent that we 
direct the Court below to reject relief (2) 
prayed for in the plaint and to proceed 
with the trial of the suit so far as the 
claim for possession of immovable proper- 
ties and for mesne profits is concerned. It 
would be open to Asa Devi to prosecute 


her claim for the arrears of instalments as 
od 270951; 27 1 A 110; 40 WN 631;7 Sar. 687 
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well as for the recovery of Rs. 5,375 before 
the Special Judge. It is, however, clear 
that she would be entitled to get Rs. 5,375 
only in the event of her being unable to 
get a decree for possession of half of the 
mortgaged shares in the two villages. As 
the victory has been divided in this Court, 
we direct the parties to bear their own 
costs of this application. 
D. Application partly allowed. 





CALCUTTA HIGH COURT 
Criminal] Revision Petition No. 554 of 1937 
August 2, 1937 
Biswas, J. 

MAHAMMAD YUSUF -—Petitionser 
versus 
KRISHNA MOHAN BHATTACHARJ YA— 


Opposites Party 

Criminal trial — Communal considerations—Dis- 
pute as to possession of bull — Duty of Court— 
Criminal Procedure Code (Act V of 1898), ss. 517, 
523— S. 523, applicability of-—-Whether there must be 
trial or inquiry—Order for delivery not possible 
because of dispute — Order under s. 523, if can be 
made—Custody of property. 

No communal considerations can or ought to weigh 
with the Court in deciding a matter in which the 
simple question is which of two parties, if any, has 
made out a claim tobe entitled to possession of a 
disputed bull. 

In order that s, 517, Criminal Procedure Code, may 
apply, one of the conditions is that there must have 
been an inquiry or trial in any Oriminal Court 
and that such enquiry or trial must have been 
concluded, If by reason of a disputed claim to 
possession, an order for delivery cannot be made, or 
the property may not be finally disposed of by des- 
truction or confiscation or otherwise, the Oourt will 
not make any order under this section at all, but 
leave the parties to their remedy in a Civil Court, if 
any. Meanwhile, it willbe quite proper to make an 
order under s, 523, where the propertyis property 
seized in the manner stated in the section. This 
section will equally apply where there has been and 
there has not been an inquiryor trial, or where the 
property has been or has not been produced in Court; 
in other words, even in a case which comes under 
s. 517. LE on the facts the Court finds itself unable to 
make an order for the disposal of the property in the 
Manner indicated therein, it will be open to it to deal 
with the matter under s. 523. 

But in no circumstances, whether the case be one 
under s. 517 or unders. 523, can an order be made for 
detention in Court custody or in the custody of one of 
the parties, conditicnal on a civil suit being institut- 
ed; for, this might mean detention for an indefinite 
period, if no such suit is brought. In re Ratanlal 
Rangildas (1), relied on. Chunt Lalv. Ishar Das 
(2), explained and distinguished. 

Mr. Amiruddin Ahmad, for. the Peti- 
tioner. 

Messrs. Sudhangsu Sekhar Mukherjee and 
Abinas Chandra Dutta, for the Opposite 
Party.— 


Order.—This is a simple case, but there 
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is a good deal of feeling behind it. Itis 
all about the possession of a bull. The 
petitioner questions the propriety of an 
order supposed to have been made in res- 
pect of it under s. 517, Criminal Procedure 
Code. The complainant whois a Pleader 
at Serampur missed a bull. A few days 
later he got information that the animal 
had been seized and detained by the 
accused. Accordingly on February 20, 
1937, he lodged a complaint before the 
Police. Onthe same day the Police seized 
a bull from the yard of one Abdul Gani on 
the identification of the complainant and 
several other persons. Abdul Gani stated 
that the animal had been left there by the 
accused Yusuf. Yusuf questioned the 
identification, and undertook to produce 
another bull within the next five days 
which, if proved to be the complainant’s, 
the complainant was to accept, returning 
the bull seized to the accused. In cage 
the accused failed to produce such an 
animal or it was found to belong to any 
other person, the complainant was to let 
go the bull seized. Meanwhile for five 
days this animal was to remain in Police 
custody. “To avoid unpleasantness” ag 
he put it, the complainant accepted this 
arrangement, all the while protesting his 
ownership of the bull. Apparently the 
accused failed to keep to his undertaking. 
On March 6, the Potice submitted a final 
report that it wes not possible to come 
to a definite conclusion regarding owner- 
ship. The case was stated to be one 
of a mistake of law under s. 411, Indian 
Penal Ccde and in view of the conflicting 
claims by both parties, the disposal of 
the bull was left tc the decision of the 
Court. 

The complainant filed a petition before 
the S. D. O., Serampur, praying for return 
of the animal to him, and asked that in 
any case it might be kept in Court or 
Police custedy pending decision of the 
question-of ownership by a Civil Court. 
The accused also filed a petition for resti- 
tution of the bull to him. The S. D. O. 
heard lawyers on both sides, and not being 
able to satisfy himself on the conflicting 
evidence on both sides, as he put it, that 
the bull belonged to either party, made an 
order that pending the decision of a 
competent Oivil Court, it should remain in 
the custody of the Court. The complainant 
was directed to bear the costs of upkeep, 
the other party having refused to do so on 
the ground of poverty. On the original 
case the order was: "Enter mistake of 
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law, s. 411, Indian Penal Code.” Yusuf 
appedled to the Sessions Judge, who dis- 
missed the appeal on May 17, 1937, but 
varied the order by directing that the 
bull should be kept in the custody of 
the complainant on his furnishing security 
to the extent of its price. It is against 
this crder that the present Rule is directed. 
The complainant in due course took the 
bull into his own custody on execuling a 
security bond for Rs. 50. I am informed 
the animal has been since removed tothe 
Pinjrapole at Sodepur where it is being 
maintained at the complainant's cost. 
The learned Sessions Judge permitted 
himself to make certain observations in his 
order to which strong exception is taken 
on behalf of the petitioner. This is what 
he said: 

“In the present case, if the bull is returned to 
the accused, there is every likelihood of it being 
slaughtered, the accused being a Muhammadan... 
So I think the proper order would be to keep the 
bull in the custody of the complainant who is a 
Hindu.” E 

It is unfortunate this communal ele» 
ment should be introduced, „but it is 
reflected in the ccmplainant’s petition 
asking for retura of the bull, in which he 
stated that he had been led to file the 
complaint 

“as his religious feelings and the religious feelings 
of the members of his family and of his relations 
and neighbours—not to speak of the other res- 
pectable Hindu residents and the Hindu public at 
large— were seriously wounded.” 


It was also made to appear before me . 


- that the tension of feeling between the 
parties had not yet subsided. Be that as 
it may, I have no hesitation in saying 
that no communal considerations can or 


ought to weigh with the Court in deciding . 


the present matter in which the simple 
question is which of two parties, if any, 
has made out a claim to be entitled to 
possession of the disputed bull. The order 
in the case has been treated as one under 
s...517, but it is necessary to point out 
that if made under this section, it would 
be wholly without jurisdiction. In order 
that s: 517 may apply, one of the condi- 
tions is that there must have been “an 
inyuiry or trial in any Criminal Court” 
and that such inquiry or trial must have 
been concluded. € 
proceed toa trial, and it did not reach the 
stage of an-inquiry either. As the defini- 
tion of “inquiry” in cl. (k) of s. 4 (1) 
shows, it contemplates a proceeding con- 
ducted by a Magistrate ora Court. The 
words. in s. 517 (1) quoted above also 
refer specifically to an inquiry in a Orimi- 
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- gions Judge, 


The case here did not . 


17216, 
nal Court. Now, what happened in this 
173: 


report under s. this was a stage 


prior to the commencement of an inquiry > 


or trial, as sub-s. (4) of this section would 


show. It was on this report that an inguiry . 
or trial could be started. The Pclice really - 
acted under s 169, as it did not appear to - 


them that there was sufficient evidence or 


reasonable ground of suspicion to justify .. 


the forwarding of the accused to a Magis- 
trate. No arrest had in fact been made, 
and all that they did was to submit a 
report of the case to the Magistrate for 
orders. It seems to me, therefore, that the 
most 
the making of an order under s. 517 was 
wanting. In this view, the order made by 
the S. D. O. would be wholly incompetent, 
and so also the appellate order of the Ses- 
as s. 520 would not then 
apply. Obviously the order could not be 
justified under s. 516-A either, as. being an 


order made pending the conclusion of an ` 


inquiry or trial. The cate would more 


` case was that the Police submitted a final - 


important condition precedent for ° 


properly come under s. 523, which applies . 
where there has been no inquiry or trial . 


and expressly deals witha case tnter alia ` 


where propertyis seized by a Police Officer . 
as alleged or suspected to have been stolen, | 
that is to say, where, as here, property is . 


seized under s. 550. S. 523 provides that 


such seizure must be reported forthwith to 
a Magistrate, who 


“shall make such order as he thinks fit respecting . 
the disposal of such property or the delivery of . 
such property to the person entitled to the posses- - 


sion thereof, or, if such person cannot be ascer- - 


tained, respecting the custody and production of > 


such property.” 


` 


The differerce in the language used in ` 


the three ss. 516-A, 517 and 523 may. be 


noticed. Section 516-A speaks of an order 
“for the proper custody” of the property; 
s. 017 
such disposal being “by destruction, con- 


of an order for its “disposal”; 


fiscation, or delivery to any person claiming . 
to be entitled to possession thereof or 


. otherwise”; and s. 523 of an order 


“respecting the disposal of such property or the 
delivery of such property to the person entitled to 
the possession thereof, or, 
be ascertained, respecting the custody and produc- 
tion of such property.” ; 

Delivery to a person entitled to posses- 


if such person cannot : 


= ‘ 


sion is regarded as a mode of disposal - 


under s. 517, while disposal and delivery 
-are mentioned separately in s. 523. Then, 
gs. 516-A contemplates only an order for 


-proper custody, but custody is not men- 


tioned in terms in s. 517, while s. 523 
provides for custody and production where 


e 
19854 
è 


the person entitled to possession cannot be 
ascertained. It is-to'be further observed 
that -s. 523 expressly provides for ‘‘ascer- 
taining” the person entitled to possession, 
‘showing that an inquiry is contemplated 
-where'there are conflicting claims. 
It is quite arguable that in a case under 
8. 517, an -order for delivery may be made 
only when there is no dispute as to the 
“person ‘claiming to be entitled to posses- 
sion; if. there -is a dispute, the property 
‘should be disposed .of otherwise, provided 
‘that a temporary order for delivery to any 
one of :the disputing ‘claimants may be 
‘made on taking security under sub's. (4), 
“but such temporary order can be made 
only pending an appeal under s..520. In 
‘this view, assuming s. 517 applied, the 
order of the ‘Sessions Judge could not 
‘obviously be justified in so far as it-allowed 
“the complainant to retain custody of the 
bull pending the decision of a competent 
-Oivil Court. The order of the 8. D. O. 
would be equally obnoxious, -as I do not 
think s 517 at all contemplates a -provi- 
-sional order for delivery or for custody, 
‘except as provided for in subs. (4). If by 
reason of a disputed'claim to possession, 
-an order for delivery cannot be made, or 
‘the property may not be finally disposed 
Of -by-destruction or :confiscation or other- 
“wise, the Court will-not make any order 
“under':this section at all, but leave the 
parties.to‘their remedy.in a: Civil Court, if 
any. Meanwhile, it will be quite proper to 
“make :an order under.s. 523, where the 
“<property is property seized.in the manner 
stated in-the section. In my opinion, .this 
‘Section -will equally -apply-where there has 
“been and: there has not -been an inquiry or 
‘trial, -or -where ithe property has been. or 
ihas:not been :preduced in Court, in other 
«words, even ‘in .a case which comes under 
38 917, if on the facts the- Court finds 
‘itself: unable to make an order for the. dis- 
“posal of. the--property in the manner indi- 
cated therein, it will -be open to it.to deal 
-with the -matter under s. 523. I am not 
„unmindful .of the conflicting decisions on 
“this point, but ‘the view I have ventured 
‘to: -Suggest seems to me to be the best in 
caccord -with the whole scheme of 
‘Chap. XLII of the Code. 
` “An order for custody and production of 
the. property can be made under s. 523 
“only if the -person entitled to possession 
.cannot be ascertained. I agree with 
: Telang, J. in the view expressed by him in 
‘In re Ratanlal Rangildas (1). at pages 755- 
' GI) 17 B 748. 
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753* that under this section a Magistrate 
is bound to mike an inquiry touching the 
right to possession. There is divergence 
of opinion as to whether such inquiry 
must be a judicial inquiry or the Magistrate 
can pass the order on Police reports and 
papers without an independent inquiry: see 
on this Chuni Lal v. Ishar Das (2). In 
this case there is nothing to show whether 
the S D. O. had any further materials be- 
fore him besides the Police report, anda 
report of an Assistant Veterinary Surgeon 
who certified that the buil was six years 
old, this being nearer the age five years 
given by the complainant in his petition of 
complaint than that of three years and four 
months given by the accused. On these 
materials he was of opinion that it could 
not .be definitely said that the animal 
belonged to one party rather than to the 
other, and in that view, he ordered the 
animal to be detained till the parties 
seltied their dispute in a Civil Court. 
I think, however, that in that case it was 
his duty to proceed under sub-s. (2) of 
s. 523 and then under s.524. It would be 


` quite-open to the parties in the meantime 


to goto the Civil Court, if they so desired, 
and in case a Civil Court decree was passed, 
further proceedings before the Magistrate 
would then at once cease. 

In no circumstances, I am convinced 
whether the case be one under s. 917 -or 


-under s. 523, can an order be made for 
- detention in Court custody or in the cus- 


tody of one of the parties, conditional on a 
civil suit being instituted for, this might 
mean detention for an. indefinite period, if 
no such suit was brought. The complainant 
who has got the animal would naturally be 
interested in not bringing a suit and to 


-force the. accused to a suit, although he 


was admittedly in possession at the time 
the animal was seized and although the 
complainant failed to make out his claim, 
would be manifestly unjust. I must accord- 
ingly set aside both the order of the S. D. O. 
and the order of the Sessions Judge, and 
send the case back totheS D. O. to be 
dealt with under ss. 523 and 524, Criminal 
Procedure Code. It would be open to the 
parties to adduce fur:her evidence before 
him to establish their respective title to 
possession, and in dealing with the question 
of possession, the S. D. O. must also keep 
in view the provisions ofs. 110, Evidence 
Act. The complainant must restore the 

(2)4 Lah, 38; 73 Ind. Cas. 702; AI R 1921 Lah. 76; 
24 Or, LJ 670. 

* Page of 17 B.—[Ed.] 
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bull to the custody of the Court within 
three weeks from date. It would be open 
to either party lo file a suit in a Civil 
Court and obtain an order for interim cus- 
tody, if so advised, in which case, the order 
of the Civil Court must of course prevail. 
The Rule is accordingly made absolute in 
these terms. 


D. Rule made absolute. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 118 of 1936 
September 13, 1937 
ALLSOP, J. 

RAM KISHAN—PFLAINtTIFF—APPELLANT 
versus 
PAHLAD—Praintiry AND OTHERS— 


DEFENDANTS— RESPONDENTS 
Enhancement—Measurement of area of land— 


Nature and value of—Boundary marks must be seen ` 


to see, if there has been encroachment. 

Held, that the measurements of area of the land were 
only intended to be descriptive, that the settlement 
records rélated primarily to maps which showed or 
ought to show the existing boundaries, and that the 
intention of the record merely was that any parti- 
cular person was entitled tothe land within those 
boundaries. Unless it was shown that there had 
been a disturbance of the actual boundary marks on 
the site, any argument based on measurements was 
of very little value and an argument based on area 
was of less value still, because there may have been 
an encroachment in any direction or in any part of 
the plot. l 


5.0. A. from a decision of the Addi- 
tional Sub-Judge, Farrukhabad, dated Octo- 
ber 17, 1935. 

Mr. Babu Ram Avasthi, for the Appellant. 

Mr. Baleshwarit Prasad, for the Respond- 
ents. ° 

Judgment.—This second appeal arises 
out of a suit for the recovery of posses- 
sion of an area of ‘ll acre which, accord- 
ing to the plaintiff, has been seized by the 
defendants. The parties are tenants of 
two adjoining plots and the. only question 
at issue is whether defendants have in 
fect made any encroachment upon the 
plaintiff's plot. The learned Judge of the 
lower Appellate Court has found in favour 
of the defendants and has dismissed the 
suit. The argument in appeal is that he 
has ignored a decision in a previous suit, 
No. 523 of 1928, which is res judicata bet- 
ween the parties. 

‘It appears that the plaintiffs plot in 
the settlement before the present one was 
recorded as having an area of °8 acre and 
the defendant's adjoining plot as having 
an area of‘3l acre. In the present settle- 
ment the plaintiffs plot was shown as 
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having an area of '62 acre, and the defend- 
ant’s plot as having an area of "38 acre. 
That was in the year 1900. In 1928 the 
plaintif instituted a suit saying that the 
defendants had encroached upon his land 
to the extent of*l8 acre the difference 
between “8 acre and ‘62 acre. The parties, 
as it appears from the judgment of the 
learned. Munsif who decided that suit did 
not produce any oral evidence but were 
prepared to rely upon the inspection 
notes and measurements made by the 
Court. The learned Munsif at that time 
went to the place and made some mea- 
surements coming to the conclusion that 
the area of the plaintiff's plot was “79 
acre. He found that there had been no 
interference with the boundary between 
the two plots and consequently dismissed 
the suit: but gave the plaintiff a declara- 
Aion. that he was in possession of an area 
of “73 acre. ; 

It has been held in the present suit that 
the plaintiff's plot has an area of “62 acre 
but that there has been no encroachment. 
The argument in second appeal is that the 
previous finding that the plaintiff was. in 
possession of 73 acre is res judicata and, 
therefore, it should have been held that 
there was an cncroachment of ‘Ll acre. 
This argument, in my View, is based ona 
misconception. These measurments of 
area are to my mind only intended to be 
descriptive. The records relate primarily 
to maps which show or ought to show the 
existing boundaries, and the intention of 
the record. merely is that any particular 
person is entitled to the land within those 
boundaries. -An attempt is made to 
measure the land and to give the.area by. 
way of description, but it cannot he 
expected that. the measurements are meti- 
culously. accurate. In subsequent suits, 
such as that which has given rise to this 
appeal and such as that of 523 of 1928, 
measurements are made, but there again 
certain discrepancies are almost certain -to. 
occur, because it is notorious that the 
tapes or other instruments of measurement 
with which these measurements are made 
are not very accurate. If a tape is used, 
it may have been stretched through pre- 
vious use or there may be discrepancies 
owing to the force which is used in. pulling 
the tape at the time of measurement. 
Unless it can be shown that there has 
been a disturbance of the actual boundary 
marks on the site, any argument based on 
measurements is of very little value and 
an argument based on area is of less value 


6 
198. 


x . 
still, because there may have been an 
encroachment ‘in any direction or in any 
part of the plot. 

Even if the Court below was bound by 
the previous decision to hold that the 
plaintiff was entitled to an. area of ‘73 
acre, that would not necessarily establish 
that theré had been an encroachment on 
the part of the defendants whose land 
- borders the plaintiff's land only upon one 
side. Thereis no force in this appeal and 
I dismiss. it with costs. Leave to appeal 
is refuesd, 

D. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 765 of 1936 
January 8, 1937 

Tek CHAND, J. 
Musammat RAJAN — PLAINTIFF — 
APPELLANT 
VETSUS 
Musammat BANO AND OTHERS— 

. . DBFENDANTS— RESPONDENTS 

Custom (Punjab)—Succession—Awans of Shahpur 
District—Self-acquired property—Married daughter 
is preferential heir to ith degree collaterals, 

Held, that the judicial instances cited were sufficient 
to rebut the presumption arising from the entries in 
the riwaj-i-am and that among Awans of Shahpur Dis- 
trict, the married daughter is a preferential heir to 
the self-acquired property of her father as against 
the collaterals of the 5th degree. Ghulam Mukam- 
mad v. Gauhar Bibi(1), Khan Beg v, Fateh Khatun 
(2), Bhug Bhan v. Mohamad (8) and Ahmad v. Moha- 
mad (4), referred to. 

.C. A. from a decree of the Additional 
a Judge, Mianwali, dated May 93, 
1936 


Mr. Indar Dev for Mr. Achhru Ram, for. 


the Appellant. 
Mr. Madan Lal for Mr. S. R. Sawhney, 
for the Respondents. l 


Judgment.—The land in dispute be- 
longed toone Manga, an Awan of Mauza 
Daiwal, Tahsil Khushab, Shahpur District. 
Manga died sonless leaving him surviving 
a widow, Musammat Bano, defendant No. 1, 
and a married daughter, Musammat Rajan, 
from a pre-deceased wife. On Manga’s 
death, his land devolved on his widow 
Musammat Bano on the usual widow's life- 
estate. On June 21, 1934, Musammat Bano 
sold the land to Hayat and Baza, defen- 
dant Nos. 2 and 3, who were the colla- 
terals of Manga in the 5th degree, for a 
nominal consideration of Rs. 1,000. Musam- 
mat Rajan, daughter of Manga, claiming 
to be the next heir to his property, has 
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instituted the present suit for a declara- 
tion that the sile effected by her step: 
mother, Musammat Bano, was withoulb cons 
sideration and necessity and was not bind- 
ing on her after the death of the alienor- 
The vendees contested the suit alleging 
that the land was ancestral and that under 
custom the plaintiff was not an heir. They 
also pleaded that even if the land were 
held to be non-ancestral gua them, the 
plaintiff, as the daughter of the last male- 
holder, was not entitled to succeed in pre- 
ference tothe collaterals of the 5th degree- 
In that event also the suit was incompet- 
ent. Lastly they averred that the sale was 
for consideration and necessity and was 
binding onthe plaintiff. The trial Judge 
found that the plaintif had succeeded in 
proving that the land was non-ancestral 
qua the defendants, and that under custom, 
she had a preferential right to succeed to 
the non-ancestrul property of her father as 
against his collaterals of the 5th degree, 
and that necessity had been established 
for Rs. 100 only. He accordingly granted 
the plaintiff a declaration that the aliena- 
tion in question would not be binding on 
her reversionary rights after the death of 
Musammat Bano except to the extent of 
Rs. 100. 

The defendants appealed to the District 
Judge who held that under custom a 
married daughter was notan heir to the 
property of an Awan of Shahpur District, 
irrespective of the fact whether it was an- 
cestral or acquird. He, however, concurred 
with the finding of the lower Court that 
necessity had been established to the 
extent of Rs. 100 only. On his finding on 
Issue No. 1 that the plaintiff was not an 
heir and therefore had no locus standi to 
sue, he accepted the defendant's appeal and 
dismissed the suit. He, however, granted 
a certificate to the plaintiff under s. 41 3), 
Punjab Courts Act, fora second appeal to 
this Court. In view of the Answers to 
Questions Nos. 16 and 17 of Wilson's General 
Code of Tribal Custom ia the Shahpur 
District, the onus is on the plaintiff to 
prove that she is a preferential heir to the 
selfacquired property of her father as 
against the collaterals of the Sth decree. 
She urges that this onus has been dis- 
charged by tive judicial instances in which 
daughters have been held, after enquiry, to 
be preferential Leirs to non-ancestral pro- 
perty. These instances are Ghulam Muh- 
ammad v. Gauhar Bibi (1), Khan Beg v. 


(1) 1 Lah. 284; 54 Ind, Cas. 419; A I R 1920 Lah, 9; 
l0 PLR 1920, 
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Fateh Khatun (2), Bhug Bhan v. Mohammad 
(3), Ahmad v. Mohammad (4, and a deci- 
Sion of the Additional District Judge, 
Shahpur, at Mianwali in Civil Appeal 
No. 102 cf 1935 (Musammat Sat Bhirai, etc. 
v. Alam Sher, ete.) decided on November 5, 
1935. The learned District Judge has con- 
sidered these instances to be insufficient 


to discharge the conus in view of five ` 


mutations, copies of which have been pro- 
duced by the defendants and a case decid- 
ed by the Chief Court reported in Pana 
Bibi v. Khodayar (5). The mutations are 
Exs. D 11, D-15, D-16, D-17 and D-18 which 
show that daughters who had succeeded to 
their father’s estates surrendered them in 
favour of the collaterals on marriage. In 
none of these cases, however, has it been 
shown that the property was non-ancestral 
qua the collaterals. In four of the muta- 
tions, Exs. D-15, D-16, D-17 and D-18, the 
collaterals were cf the 3rd degree while 
in D-11 they were related in the 4th degree. 
None of these mutations therefore is relev- 
ant tothe present case in which the pro- 
perty has been found to be non-ancestral. 
Pana Bibi v. Khodayar (5) is a case in 
which the property had been definitely 
found to be uncestral. That case also is, 
therefore, irrelevant. 

The learned Counsel for the respondents 
was not able to cite any valid argument 
in support of the decision of the learned 
District Judge. In my opinion, the judi- 
_Cial instances cited by the plaintiff: appel- 
lant are sufficient to rebut the presumption 
arising from the entries in the Riwaj-1-am. 
The plaintiff has, therefore, a clear locus 
standi to maintain the suit. It has been 
concurrently found by the lower Courts 
that necessity had been established to the 
extent of Rs. 100 only. This finding is 
one of fact and nothing has been urged 
against it on behalf of the respondents. 
The plaintiff is, therefore, entitled to the 
declaration that she will get possession of 
the land after the death of Musammat Bano 
on payment of Rs. 100. I accept the appeal, 
set aside the judgment and decree of the 
learned District Judge and restore that of 
the Court of first instance. The plaintiff 
will get her costs from the contesting de- 
fendants in all Courts. 

D. Appeal allowed. 

(2) 13 Lah. 276; 135 Ind. Cas. 769; A IR 1932 Lah, 
157; 32P L R 890; Ind. Rul. (1932) Lah. 161. 

(3) 15 Lah. 73; 160 Ind. Cas, 786; A IR 1934 Lah. 


404; 36 P LR 449° 7 RL 29. 
(4) AI R1936 Leh. 809; 167 Ind. Cas.135;9R L 


442. 
& (5) 81 PR 1879 
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ALLAHABAD HIGH COURT ° 
Second Civil Appeal No. 1101 of 1934 
September 13, 1937. 

Niamat U LLAH AND ALLSOP, JJ. 
SRI RAM—PLaIntTire-—APPELLANT 
versus 
JAI KISHAN LAL AND UGTAERS—- 


DEEENDANTS— RESPONDENTS 

Agra Tenancy Act (III of 1928); ss. 222, 264—Suit 
under s. 222 for contribution — Defendant pleading, 
plaintiff paid out of defendants’ profit—Plea, whe- 
ther can be allowed—No arrangement between parties 
that plaintiff should pay defendants’ share out of 
funds belonging to him in plaintiff's hand—Plaintiff, 
if should show that he paid revenue from his own 
pocket— Applicability of Civil Procedure Code (Act V 
of 1908), s. 105(2), to cases under Agra Tenancy Act 
—Remand under Tenancy Act—Appeal, if lies from 
remand order—Such order can, however, be questioned 
in appeal from final decree. 

Where in a suit under s. 222, Agra Tenancy Act, 
for contribution, the defendants plead that 
the plaintif has paid out of their profits in his 
hands or out of what his father ought to have 
collected and was liable to pay to the defendants, 
the plea is in substance a plea of set off in the 
absence of any arrangement between the parties to 
that effect. Such a plea cannot be entertained in view 
of Sch. I, Serial No. 10, Agra Tenancy Act. 

A co-Bharer suing another co-sharer under s. 222, 
Agra Tenancy Act, for the latter's share of 
revenue paid by the former need not establish 
that he paid it out of his own pocket. It 


. is only in cases that the parties have. previously 


arranged between themselves that the plaintiff.would 
pay the defendants share of the revenue out of 
funds belonging to the defendant and made avajl- 
able to the plaintiff that the defendant is entitled 
to say that the plaintiff must have paid it in terms 
of the arrangement, and if he has not done.so, and if 
it was not possibleto carry out the arrangement,-he 
must establish that fact soas to render the defendant 
liable in spite of the arrangement settled between the 
two. 

The Agra Tenancy Act does not allow an appeal 
from an order of remand, and there is nothing to 
prevent such order being questioned -by a supérior 
Oourt when the final decree is appealed from, The 
Oivil Procedure Code is applicable to suits. and 
appeals under the Tenancy Act, except so far as it is 
inconsistent with the provisions of the Act (8. 264). 
Section 105 (1), Civil Procedure: Code, allows 9 non- 
appeslable order to be challenged in appeal from the 
decree and 1s applicable to cases under the Tenancy 


` Act. Section 105 (2) is not applicable, as the Tenancy 


Act does not allow an appeal from an order of remand. 

Shankar Lal v. Muhammad Amin (1) and Kalika 

Prasad v. Ajudhia Prasad (2), referred to. 
S.C. A. from the decision of the Dis- 


trict Judge, Shahjahanpur, dated July 23, 


"1934. 


Mr. L. N. Gupta, for the Appeliant. 

Mr. M. A. Aziz, for the Respondents, 

Niamat Ullah, J.—This is a second 
appeal by the plaintiff and arises out of a 
suit brought by him for recovery of the 
defendants’. share of revenue alleged to 
have been paid by the plaintiff. The suit 
was one under s. 222, Agra Tenancy Act, 
and was brought before an Assistant: Col- 


1987 ` 


ector. 
plaintiff's father who was a lambardar, died 
in. the year 1337-F', when the plaintiff 
alleges to have paid the revenue in ques- 
tion, that the plaintiff's father was bound 
to make collections diligently on behalf of 
all the co-sharers including the defendants, 
that in consequence of his negligence 
arrears were not collected from the ten- 
ants and that the plaintiff as representing 
his: father was liable. to pay to the defen- 
dants the latter's share of the profits of 
1337-F, and finally that the revenue paid 
by. the plaintiff cannot -be considered to 
have been paid on behalf of the defendants 
who had. defaulted in paying their share. 
It was not made clear by the defendants 
that the revenue paid by the plaintiff had 
accrued due in the life-time of his father 
‘The Gourt of first instance decreed the 
plaintiff's claim in full. The defendants 
appealed to the District Judge who held 
Khat- the plaintiff was not entitled to re- 
«over the sum claimed by him unless he 
gstablished that the payment had been 
made out of his own pocket and not out of 
funds of the defendants in the hands of the 
laintiff. The decree of the Oourt of first 
instance was accordingly set aside and the 
ease -was remanded for a fresh decision. 
No appeal is allowed by the Agra Tenancy 
Act: from an order of remand and conse- 
«quently if remained unchallenged till a 
ater stage. ` 

The: Assistant Collector held after 
temand that the plaintiff failed to establish 
Ky rendering proper accounts that no pro- 
nits were receivable by the defendants from 
im and that consequently it could not be 
maid that-the plaintiff had paid revenue 
Kor the defendants who had defaulted. 
Jn that finding, the Assistant Collector 
lismissed the plaintiff's suit. The latter 
sppealed to the District Judge who con- 
surred with the Assistant Collector in 
«olding that the plaintiff failed to establish 
shat he had paid the revenue now claimed 
ugainst the defendants out of his own 
socket. In that view the plaintiff's appeal 
yas dismissed. 

.In the present second appeul, the plaintiff 
mas challenged the ratio decidend: adopted 
¥ the District Judge, viz, that the plaintiff 
aaust, establish by proper accounting that 
«ie: had no profits belonging to the defen- 
tants’ in’ his hands when the revenue of 
he defendants’ share was paid by him. 
„earned Counsel for the defendant-respon: 


lents strongly argued thatthe first order. 


«f remand in which that principle was laid 
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down between the parties became final 
and that it operates as res judicata. at 
subsequent stages. In our opinion this 
contention had no force. The Agra Tenancy 
Act does not allow an appeal from an order 
of remand, and there is nothing to prevent 
such order being questioned by a superior 
Court when the final decree is appealed 
from. The Civil Procedure Code is appli- 
cable to suits and appeals under the 
Tenancy Act, except so far as it 18 In- 
consistent with the provisions of the Act 
(s. 264). Section 105 (1), Civil Procedure 
Code allows a non-appealable order to be 
challenged in appeal from the decree and 
is applicable to cases under the Tenancy 
Act. Section 105 (2) is not applicable, as 
the Tenancy Act does not allow an appeal 
from an order of remand. 

The first order of remand passed by the 
District Judge in the present litigation 
could not have been challenged by the 
plaintiff in a second appeal to this Court. 
It is only when he preferred the present 
appeal from the decree that the plaintiff 
could question the correctness of the order 
of remand passed by the District Judge. 
We are of opinion that there is nothing 
in law to debar us from examining the 
correctness of the viewon which the deci- 
sion of the District Judge proceeds. Our 
view finds support from the case in Shankar 
Lal v. Muhammad Amin (1) and the case 
in Kalika Prasad v. Ajudhia Prasad (2). - 
On the merits of the question involved in 
this appeal, we are unable to agree with 
the learned District Judge that the plain- 
tiff cannot recover from the defendants 
their share of the revenue paid by him 
unless he renders an account of collections 
made by him and demonstrates that no . 
money belonging to the defendants was in 
his hands when he paid the revenue of 
their share. We may note that the plaintiff 
does not adm:t that he made any collection 
for the defendants. The plaintiff was not 
the lambardar and it iscommon ground that 
after the death of the plaintiff's father, who 
was the lambardar, till another lambardar 
was appointed, every co sharer collected for 
himself. In our opinion the plaintiff is 
entitled to call upon the defendants to pay 
to him what they, ought to have paid to 
the Government in respect of their share. 
Their liability being joint and several, the 
Government were at liberty to recover if 


(1) 44 A 534; 66 Ind. Oas. 920; A IR 1922 All. 118; 
20 A LJ 349, 4 U P LR (A) 97. 

(2) 51 A 780; 121 Ind, Cas, 211; A IR 1929 All. 421; 
(1929) A L J 448; Ind. Rul. (1930) All. 99. 


$66 


from the plaintiff alone, but as between 
the plaintiff and the eefendants, the former 
is undoubtedly entitled to contribution. 

The defendants’ plea that the plaintiff 
has paid out of their profits in his hands 
or out of what his father ought to have 
collected and was liable to pay to the 
defendants is in substance a plea cf set-off 
which cannot be entertained in view of 
Sch. II, Serial No. 10, Agra Tenancy Act. 
The cnly manner in which he may raise it 
is that he should institute a separate suit 
instead of taking it in his written: state- 
ment. The learned Advocate for the defen- 
dants contended that his plea amounts to 
a plea of payment and not a plea of set-off. 
He maintains that since the plaintiff bad 
in his hands moneys payable to the defen» 
dants as their share of profits, any payment 
made by the plaintiff on their behalf 
should be considered to have been made 
out of their funds. In the first place, the 
defendants have not proved by any evi- 
dence that the plaintiff had any funds 
belonging to them in his hands. In the 
second place we do not think that in the 
absence of any arrangement between the 
parties, the so-called plea of payment can 
be distinguished from the plea of set-off 
wa is barred by the Agra Tenancy 

ct. 

‘The view taken by the learned District 
Judge was supposed to have been laid 
down by a Division Bench of this Court in 
Jagmohan Lal v. Ganga Prasad (3). On 
a careful examination of the judgment in 
that case, we are clearly of opinion that 


the decision in that case is limited to the . 


peculiar facts of that case. There was an 
agreement hetween the co-sharers that the 
plaintif would pay the land revenue of 
the defendants’ share out of the property 
left with him by the defendant who had 
retuined only asmall porlion of the mahal. 
The plaintiff who paid the revenue of the 
defendant's share claimed it in a suit under 
s. 222 against the defendant who pleaded 
that the revenue had been paid out of the 
prefits belonging to the defendant. The 
learned Judge observed on those facts that 
it had not been proved that the plaintiff 
paid the land revenue for the years in 
suit because the defendant defaulted and 
that the plaintiff had made tke payment 
out of his own pocket. The learned Judge 
never intended to lay down the broad pro- 
position that a plaintiff suing the defendant 
for the latter's share of revenue paid by 


' (3) (1931) A L J 60; 130 Ind. Cas, 207:14 R D 597: 
L R 11 A 267 Rev.; Ind. Rul, (1931) All 255. AR 
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the former must establish that he paid it 
out of his own pocket. It is only in cases 
that the parties have previously-arranged 
between themselves that the plaintiff would 
pay the defendant's share of the revenue 
out of funds belonging tothe defendant 
and made available to the plaintiff that 
the defendant is entitled to say that the 
plaintiff must have paid it in terms of 
the arrangement and if he has not done 
so, and if it was not possible to carry out 
the arrangement, he must establish that 
fact so as to render the defendant liable 
in spite of the arrangement settled between 
the two. The learned District Judge has 
not noticed the distinction between the re- 
ported cases and the class of cases illustrat- 
ed by the one before us. 

A learned single Judge of this. Oourt 
seems: to have taken a similar. view in 
Durga Narain Singh v. Shankar Singh 
(4). We have carefully read the judgment 
and find that the essential characteristic 
in Jagmohan Lal v. Ganga Prasad (3) 
followed in that case was overlooked by 
the learned Judge. With due deference we 
are unable to follow that case. For the 
reasons already explained, we think that 
this appeal ought to succeed. It is accord- 
ingly allowed. The decrees of the-two 
Courts: below are set aside and the plain- 
tiff's suit is decreed with costs through- 


out. 
D. Appeal allowed. 
(4) A I R 1934 All. 813; 152 Ind. Oas. 766; L R 15 A 
209 Rev; 18 R D 179;7 R A 393. 
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ALAM SHER AND OTHERS—PLAINTIFFS—- 

APPELLANTS 
VETSUS 
Musammat SAT BHARAT AND ANOTHER 
— DgrenpanTs— RESPONDENTS 

Custom (Punjab)—Succession—Awans of Shahpur 
District—Non-ancestral property of sonless pro- 
prietor—Daughter, whether married or unmarried, 
succeed in preference to collaterals. 

According to the custom prevailing among the 
Awans of the Shahpur District, daughters, whether 
married and unmarried, succeed to the non-an- 
cestral property of a sonless proprietor in preference 
to collaterals Ghulam Muhammad v. Gauhar Bibi 
(1), Khan Bey v. Fateh Khatun (2), Bhug Bhan v. 
Muhammad (3) and Ahmad v. Mohamad (2), referred 


to. 

S. C. A. from the decree of the Addi- 
tional District Judge, Mianwali, dated 
November 5, 1935. oS eS 
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Mr. L. M. Datta for Mirza Jatal-ud-din,. 
for the Appellants. 
` Messrs.’ Achhru Ram, Bhagu Ram and 
Indar Dev, for the Respondents. 
` Judgment.--On the death of Bhola, an 
Awan of Mauza Nahshehra, Tehsil Khushab, 
Shahpur District, the property in suit de- 
volved on his widow Musammat Sat Bharai, 
defendant No. 1, on the usual widow’s life 
tenure. Musammat Sat Bharai has since 
gifted the land to her daughter Musammat 
Jahawar Khatun, defendant No. 2, and 
the plaintiffs, who are the real brothers 
of Bhola, have brought a suit for a decla- 
ration that the giftis void against them 
and shall not affect their reversionary rights 
after the death of Musammat Sat Bharai. 
They alleged that the property was ances- 
tral qua them. In the alternative they 
pleaded that even if a portion of the prop- 
erty was found to be non-ancestral, by 
the custom prevailing in the tribe, they 
are the preferential heirs as against the 
married daughter of Bhola. The defend- 
ants denied the ancestral nature of the 
property, and pleaded that according to 
the custom, daughter of a sonless pro- 
prietor, whether she had married or not, 
succeeds to; her father’s self-acquired pro- 
perty in preference to collaterals.. The 
trial Judge found that the property was 
partly ancestral and partly self-acquired 
of Bhola. As regards the former, he decreed 
the plaintiffs’ suit, but he dismissed if as 
regards the self-acquired property holding 
that, according to the custom prevailing 
among the Awans of the Shahpur District, 
daughiers succeeded to the non-ancestral 
property of a sonless proprietor in prefer- 
ence to collaterals. 

Both sides appealed to the District Judge 
who upheld the finding of the trial Court 
as to the custom whereby daughters exclud- 
ed collaterals in succession to non-ances- 
tral property. He, however, found that 
some ofthe property which the trial Court 
had held to be ancestral was not proved to 
be so, andin the result, he modified the 
decree of the trial Court accordingly. On 
an application made by the plaintiffs, the 
learned Judge, Rowever, granted them a 
certificate for preferring a second appeal 
to this Court for determination of the ques- 
tion -of custom involved. Before me, the 
learned Oounsel for the appellants stated 
that on the materials on the record he was 
unable to arguethat the decision of the 
Courts below on the question of custom was 
“wrong, and that he had nothing further 
to urge. He conceded that the presumption 
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arising from the entry in the riwaj-t-am 
had been amply rebutted by judicial in- 
stances such as Ghulam Muhammad vV. 
Gauhar Bibi (1), Khan Beg v. Fateh Khatun 
(2), Bhug Bhan v. Muhammad (3) and 
Ahmad v. Mohammad (4). He did not, 
therefore, press the appeal. The appeal 
fails and is dismissed with costs. 

D. Appeal dismissed. 

(1) 1 Lah. a Ind. Gas. 419; A I R 1920 Lah. 
soy is Tak 76; 135 Ind. Gas. 769; AI R 1932 
Lah, 157; 32 P L R 890; Ind. Rul. (1932) Lah. 161. 

(3) 15 Lah. 73; hae ey Gns, 7£6; A I R 1934 Lah. 
KEE iz 1936 Lah. 809; 167 Ind. Cas, 125;3 R L 
442, 
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ALLAHABAD HIGH COURT l 
Civil Revision Application No. 123 of 1936 
September 21, 1937 
NIAMAT ULLAH AND AuLsop, JJ. 
GANGA PRASAD SINGH— 
ý DerenDANT—APPLIOANT 
versus 


Thakur BINDESHWARI SINGH 
PLAINTIFF —OPpposiTs PARTY 

Civil Procedure Code (Act V of 1908), Sch. TI, 
paras. 20, 91—Parties, pending suit referring matter 
to arbitration without intervention of Court—Court, 
if can entertain application for filing award—If 
can pass decree thereon—Appeal not preferred— 

sion, if Lies. 

ki. adin ak the pendency of a suit the parties 
refer the matter to arbitration without the inter- 
vention of any Court, the Vourt has jurisdiction to 
entertain an application to file the award made in 
such arbitration, and pass a decree in the absence 
of an application under s. 10, Civil Procedure 
Code, to stay the proceeding. When no appeal is 
preferred the order of the Court cannot be interfered 
with in revision. 


©. R. App. from the order of the Addi- 
tional Munsif, Jaunpur, dated November 
, 1935. ; 
wr Lakshmi Saran, for the Appli- 
eave K. N. Malaviya, for the Opposite 


t 7 a 4 * 
ae j.—This is an application in 


revision under s. 115, Civil Procedure Oode. 
The applicant Ganga Prasad Singh insti- 
tuted a suitin the Revenue Oourt for the 
ejectment of the opposite party Thakur 
Bindeshwari Singh upon the allegation that 
the latter was his tenant. ‘Ihe defence was 
that Thakur Bindeshwari Singh was a 
mortgagee with possession. While the suit 
was pending in the Revenue Court, the 
parties went to arbitration without the 
intervention of any Court. One of the 
terms of their agreement was that the 
award would be effective whatever might 
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be the decision of the Revenue Court in the 


ejectment suit. The arbitrators made an 
award that Trakur Bindeshwari Singh 
was a mortgagee in pcssession. An apr i- 
cation was made to the Civil Court that 
the award should be filed. An objection 
WèB taken that the Court had no jurisdic- 
ticn but that objection was overruled and 
an order was passed that the award shonld 
be filed. Thereafter a decree was passed 
on the basis of the award. 

The applicant had a right to institute an 
appeal under the provisions of s. 101, Civil 
Procedure Oode, against the order of the 
Civil Court directing that the award should 
be filed but he did not appeal. He has 
made this application in revision instead. 
The argument is that the learned Munsit 
had no right to receive the award and 
direct that it should be filed because a suit 
was pending in the Revenue Court and 
there should have been no reference to 
arbitration without the consent of the Court. 
We have’ examined the provision’ of 
para. :QofSch II, Civil Procedure Ocde, 
and we can find nothing in them which 
suggests thatit is only persons who are not 
parties to a litigation who can agree to 
refer their differences to arbitration: We 
have been referred to a decision of the 
Oaleutta High Oourt in Amar Chand v. 
Banwari Lal (1), in which what was held 
was that arbitration could not be resorted 
to in such a case. It was also held! 
an agreement to refer, and an award fol- 
lowing upon that agreement would not be 
tantamount to the adjustment of a suit 
under the provisions of O. XXII, r. 2, Civil 
Procedure Code. In this Court it has, how- 
ever, been held to the contrary that an 
agreement to refer, and an award would 
amount to an adjustment of the suit. The 
question before us is whether the learned 
Munsif had jurisdiction to pass an order 
for filing the award and pass a decree 
thereon. He was presented with an award 
declaring that Thakur Bindeshwari Singh 
was a mortgagee. On the face of it that 
was an award dealing with a matter in 
which he had jurisdiction.. It may be that 
the terms of s. 10, Civil Procedure Uode, 
might apply to an application to file an 
award where a suit is already pending 
about the matter with which the award 
deals, but no application was made to the 
learned Munsif to stay his proceedings 
under the provisions of tiat section. 

On the face of it we see no reason for 
holding that the learned Munsif had no 

(1) 49 C 608; 69 Ind, Cag. 808; A I R1922 Oal. 404. 
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jurisdiction to deal with the application 
that the award should be filed and that a 
decree should be passed in accordance with 
it. We should; in any case, be reluctant to 
interfere when the applicant had a remedy 
open to him by way of appeal: which. he 
failed to utilise. We reject this applica- 
tion with costs. ; , 
D. _ Application rejected. 


SIND JUDICIAL COMMISSIONER'S. 
COURT. 


Full Bench 
Criminal Revision Application No. 158 
of 1937 
October 18, 1937 
Ruronanp, Aa J. O., MBHTA AND LOBO, JJ. 
BACHOO KANDERO—AppLioanti 
VETSUS 
EMPEROR—Opposite Party 
Evidence Act (I of 1872), s. 25,. Abkart Officer in- 
vestigating offence against Bombay -Abkari Act (Y 
of 1878), whether a Police Officer within's. 25— 
Interpretation of Statutes—Literal’ construction? if 
prevails when opposed to intention of legislature. 
An Abkari Officer investigating an offence against 
the Bombay Abkari Act in exercise of the powers 
conferred upon him in Oh. IX of the Act, isa 
Police Officer within the scope of s. 25; Evidence Act: 
Tillibai.v. Emperor (1) and Emperor v. Budhu. (2) 


overruled. [p 972, col. 1.] l D 
It is a well-recognized canon of construction that 


the more literal construction ought not to prevail’ 
if it is opposéd to the intentions: of the Legislaturd: 
as apparent from the statute, and if the words are: 
sufficiently flexible to admit-of some other construc-- 
tion by which the intention will be better appreciat- 
ed. Caledonian Railway Co. v. North British Rail- 
way Co. (18), Ex parte Walton: In re Levy (14) 
and Spencer’v. Metropolitan Board: of. Works: (15), 
referred to. [p. 972, col, 2.) ae í , 

Mr. Kishinehand J. Bijlani, for the. 
Applicant. l 

Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. 

Opinion. bn ae A 

Lobo, J.—By an order of a Divisional: 
Bench of this Court the following point. 
has been referred for decision by this Fall. 
Bench : | 

“Whether an Abkari Officer investigating. an. 
offence against the Bombay Abkari Act in exercisé 
of the powers conferred upon him in Ch. IX of the 
Act is a ‘Police Officer’ within the scope of s, 25; 
Evidence Act.” ae 

Chapter IX, Bombay Abkari. Act V of. 
1878, relates to the powers. of- Abkari- 
Officers. Underss. 36 to 40 Abkari Officers: 
specially empowered in this. regard. have- 
conferred upon them certain powers of. 
issuing warrants, entry,. search. seizure’ 
and arrest without warrant. Section 41, 
Bombay Abkari Act, reads. as follows ;. 
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“(1) Every Abkari Officer not below such rank 
as Government may prescribe shall within the area 
for which he is appointed have power to investigate 
all offences punishable under this Act; (2) Every 
such officer shall, in the conduct of such investiga- 
tion, exercise the powers conferred by the Code of 
Oriminal Procedure (1898), upon an officer in charge 
of a Police Station for the investigation of a cog- 
nizable offence; Provided that (z) if such officer is 
of opinion that there is not sufficient evidence or 
reasonable ground of suspicion to justify the for- 
warding of an accused to a Magistrate, or. that 
the person arrested may be discharged with a 
warning, such officer shall release him on his exe- 
cuting a bond, with-or without sureties, to appear, 
if and when so required, before a Magistrate em- 
powered to take cognizance of the offence and shall 
make a full report ofthe case to his official superior 
and be guided by the order which he shall receive 
on such report’; (44) the powers of an officer em- 
powered under this section shall be subject to such 
farther modifications or restrictions as Government 
may prescribe.” : 


Section 41-A provides for the procedure 
to be adopted: by Abkari Officers after 
effecting an arrest: s. 41-R- empowers an 
Abkari. Officer to grant bail in accordance 
with the provisions of the Criminal Pro- 
ecedure:Code; s.41+C provides for disposal 
of articles seized by the Abkari Officer. 
Itis clear; therefcre, from a perusal of the 
sections referred to above that Abkari 
Officers especially. empowered! to: investi- 
gate cffences against the Abkari Act 
exercise all the powers’ conferred by ihe 
Code- of Criminal. Procedure upon an -officer 
in charge: of a Police Station for the in- 
vestigation of cognizable offences. Section 25, 
Evidence Act,. provides that no confession 
made toa Police Officer shall he proved 
as: against a- person accused of any offence. 
Does the phrase ‘Police Officer’ occurring 
in s. 25; Evidence Act, cover an Abkari 
Officer investigating an: offence under the 
Bombay, Abkari Act in exercise of the 
powers conferred upon him in that behalf ? 

he question has been answered’ in the 
negative in the cases in. Tillibat v. Em- 
peron ‘1); and. Emperor v. Budhu (2). 
These are decisions of two Divisional 
Benches of this Court. It is clear, how- 
ever, frm a perusal of these cases that 
the Point was never, as a matter of fact, 
debated before or really considered: by the 
learned Judges composing these Divisional 
Benches. In-Tillibat v. Emperor (1), this is 
all-that-is said on the: point: : 

“Further he (the Magistrate} relied upon thei 
statement-made:-to the investigating officers andi 
Mashirs‘at the time. when: the search was: made, in: 
consequence- of which search this property was 
found: Now, it appears: certain that if the investi- 

(1) 18'S L R 75; 82 Ind. Cas, 151; A I R 1925 Sind 
70;. 25.0r, L J'1223, 

A I R 1927 Sind 112; 99 Ind. Cas. 594: 28 Or, L 
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gating persons had been Police Officers, that evidence 
would not have been admissible under s. 26, Evi- 
dence Act. But it appears that the investigating 
officers were, as a matter of fact, the Abkari Inspec- 
tor and peons and the Mashirs and nothing has 
been pointed: out which extends the operation 'of 
s. 25 toan Abkuri Inspector and Abkari peons. On 
the contrary, there is a case in Ah Foong v. Em- 
peror (3) which is authority for the proposition 
that Abkari peons and officers are not to be con- 
sidered as ‘Police Officers’ for the purposes of s. 25, 
Evidence Act.” 


This is the judgment of Kennedy, A. J. O., 
and the authority for the proposition of 
law enunciated issimply Ah F'oong’s case 
(0). The case in Emperor v. Budhu (2), 
was the dec'sion of another Bench of this 
Court consisting of Kincaid, J. C. and 
Barlee, A. J.O. The following passage in 
the judgment disposes of the point : 

“As regards the confession made to the Abkari 
Inspector, it is good evidence. It is now a settled 
law that an Excise Officer is not a Police Officer 
Within the meaning cf the Evidence Act: Ah Foong 
v., Emperor (3) and Tillibai v. Emperor (1).” 

Thus here again the decision of the 
Bench is based upon Ah Fong's case 
(3), and the previous decision of our own 
Court. In 1926, however, this specific 
point was considered by a Full Bench 
of the Bombay High Court in Nanoo 
Sheikh v. Emperor (4). It was there held’ 
by the Full. Bench that an Abkari Officer 
who in the conduct of investigation of 
an offence, punishable under the Bombay: 
Abkari Act, exercises the powers conferred 
by the Code of Criminal Procedure, 1898, 
upon an officer in charge of a Police 
Station for the investigation of a cogniz- 
able offence isa Police Officer within the 
meaning of s. 25, Evidence Act, 1872, 
and any confession made to such an officer 
in- the course of his investigation under. 
the Abkari Act ‘or the Criminal Procedure 
Code is inadmissible in evidence. The Full 
Bench overruled the case in Raphael Pereira 
v. Emperor (5), and differentiated the case: 
of Ah Foong v. Emperor (3), on the 
ground that Ah Foong's case (3), was under 
s: 20; Opium Act, which was entirely differ- 
ent from the provisions of the Bombay 
Abkari Act. In the judgment ol 
Marten, C.J. referring to Ah Foong’s case 
(3), it is stated*: é 

“Tn that case the statements of co-accused were 


ruled out because they were of a self-exculpatory 
nature, and secondly, the decision was based on 


(3) 46 O 411; 48 Ind. Oas. 504: A I R1919 Cal 696; 
20 Cr. L J 24; 22 C W N 834; 280 L J 105. 

(4) 51 B78 at p, 85; 99 Ind. Cas. 330; AIR 1927 
Bom. 4; 28 Or. L J 122. 

(5)'28 Bom. L R 674; 97. Ind: Cas. 665; AIR 1926 
Bom. 517; 27 Cr? L-J 1145 


#In arguments at p, 85 of 51’ Bom.—[Ed}. 
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s. 20 of the Opium Act. In Bengal, however, there was 
no such amendment of s. 20 of the Opium Act, as in 
Bombay. Excise Officers in Caleutta have not the 
powers of a Police Officer as in Bombay where, by 
reason of the Amending Act of 1912, excise Officers 
enjoy all the powers of a Police Officer under the 
Abkari Act......... | : 

- The learned Judges in this case relied 
very much on the case in Queen v. 
Hurribole Chunder Ghose (6), decided. by 
Sir Richard Garth, Kt., O. J., and Pontifex, J. 
and the dictum of the'learned Chief Justice 
in that case with respect to s. 25, Evidence 
Act, wherein the learned Chief Justice 
says: 

“Its humane object is to prevent confessions ob- 
tained from accused persons through any undue 
influence, being received as evidence against them 
........-I consider that the term ‘Police Officer’ should 
be read not in any strict technical sense, bub ac- 
cording to its more comprehensive and popular 
meaning,” 


` Again the learned Chief Justice in 
another passige remarks : 
a TEE and I think it better in construing a sec- 


tion such ae 25 which was intended as a wholesome 
protection to the accused, to construe it in its widest 
and most popular signification,” 

The principle of construction enuncia‘ed 
by the learned Chief Justice of the 
Calcutta High Court in Queen v. Hurribole 
Chunder Ghose (6), has been consistently 
followed by several of the High Courts in 
India. iu Queen-Hmpress v.Nagla Kala (7), 
a Police Officer in a Native State was held to 
bea Police Officer within the meaning of 
s. 25, Evidence Act. In Public Prosecutor 
v. Veeraraghava Pillai 15 Ind. Cas. 800 
(8), the Madras High Court held that a 
foreign Police Officer was a ‘Police Officer’ 
within the meaning of s. 25, Evidence Act. 
These are merely two inslances. The case 
in Ah Foong v. Emperor 13) itself which 
was the basis of the decision of our Oourt 
in Tilitbai v. Emperor (1), and Emperor v. 
Budhu (2), and which had been differ- 
entiated in the Full Bench case of the 
Bombay High Court, Nanoo : Sheikh v. 
Emperor (4), came up for consideration 
before a Full Bench of the Calcutta High 
Court in Ameen Sharif v. Emperor (9,. 
It was there heid bythe Full Bench that 
an Excise Officer who in the conduct of 
investigation of an offence against the excise, 
exercises the powers conferred by the Code 
of Criminal Precedure upon an officer in 
charge of a Police Station for the in- 
vestigation of a cognizable offence, is a 


(6) 1 O 207; 25 W R 36 Cr. 

(7) 22 B 235. 
| 48) 15 Ind. Oas. 800; 13 Cr. L J 528; 11 M L T 407. 
(9) 61 O 607; 150 Ind. Cas, 561; A I R 1934 Oal. 580; 
(1934) Cr. Oas. 8:1; 35 Or. L J 1071; 59 O L J 555; 38 
OW N 930; 7 R O 9; (1934) Or, Oas. 841. 
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Police Officer within the méaning of s. 25, 
Evidence Act, and a confession made by 
an accused person to such an officer is 
inadmissible in evidence. Ah Foong’s case 
(3) can, therefore, no longer be considered 


N 


good law. The judgment of Mukerji, J., 
one of the Judges constituting the Full 
Bench in the Calcutta cass just referred 
to, is so remarkable an exposition of the law 
covering this point that I can do no better 
than torefer to the more important passages 
in this truly classical judgment. At p. 619* 
the learned Judge states: 

“The Evidence Act is now more than half a cen- 
tury old and though it may not rank with ‘ancient 
statutes’ in the sense in which that expression is 
used in forensic language, the principle will hold 
good that great regard ought to be paid, in con- 
struing a statute, to the construction which was 
put upon it by those who lived about the time or 
soon after it was made, because the meaning which 
a particular word or expression bore in those days 
may have got mixed up or blurred during the in- 
terval that haselapsed. From this point of view 
1 regard the decision of this Court in Queen v. 
Hurribole Chunder Ghose (6) a decision of very great 
importance. It is true that the facts of that case 
were very different from thoss of the cases which 
have given rise to the present question......... But it 
seems to me that the most important aspect of the 
weighty pronouncement of Garth, C. J. in that case 
has not—and I say this with great respect—been 
sufficiently’ appreciated in the case just cited: 
Radha Kishun Marwari v. Emperor (10). Dealing 
with one of the arguments addressed to the Court 
which was to the effect that the term ‘Police Officer’ 
in s. 25, Evidence Act, comprised only that class of 
persons who are called in the Calsutta Police Act 
(Bengal Act IV of 1886) ‘members of the Police 
force’, Garth, O. J., said: ‘dn looking back to the 
Police Act of 1861, it will be found that the term 
‘Police Officer’ as used in that Act has generally 
the same meaning as a member of the Police force 
in the Act of 1866; but in construing the 25th 
section of the Evidence Act of 1872, I consider 
that the term ‘Police Officer’ should be read not in 
any strict technical sense, but according to the 
more comprehensive and popular meaning. 

New, what is that more comprehensive and 
popular meaning which the term ‘Police Officer’ 
bore in those days? ..... The question is not 
how it is understood at present, but how it was 
understood in or about 1872.” 

At pages 62&529* the learned Judge after 
setting out the entire history of excise 
legislation between 1872 and 1934 continues 


as follows : 

“Tt was in this state of the law that, in 1872, the 
Evidence Act was enacted and in that Act the 
Legislature did not consider ib necessary to indicate 
what special meaning, if any, was to be attached 
to the words ‘Police Officer’, with regard to con- 
fession made to whom a most imperative rule of 
evidence was enacted. The only reason why they 
omitted to do so, in my view, was that at that 
time it was intended to express by that. term all 

(10) 12 Pat 48; 140 Ind. Oas. 283; A I R 1932 Pat, 
293; (1932) Or. Uas. 765; 34 Cr. L J 1; 13 P L T 627; 
Ind. Rul. (1932) Pat. 299 (F B) ae 
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officers other than Magistrates who were entrusted 
with the duty of preventing and detecting crimes 
and specially the latter. It is the nature "of the 
duties, performance of which was likely to give 
occasion for improper influences being exercised or 
felt, and not any particular aversion for a parti- 
cular department or public service that must have 
moved the Legislature in enacting the provision. 
I am, therefore, of opinion that if matters which 
previously did not fall within the category of crimes, 
subsequently came to be recognized as such and 
on that officers have been appointed to discharge 
or have been vested with powers of discharging 
duties which, a Police Officer had to discharge in 
1872, then whatever may be the name of the de- 
partment to which such officers may have been 
attached, such officers must be regarded as coming 
Within the term ‘Police Officers’ with regard to 
whom s, 25, Evidence Act, was intended to be 
applied. It should be noted that in that section 
the words used are ‘as against a person accused 
of any offence.’ I can find no reason why in 1872 
in respect of an offence under the then: Opium 
Act (XILI of 1857) the Legislature could have 
thought of excluding a confession made to a mem- 
ber of the regular Police force but not a confession 
made to an Abkari or Excise Officer, if such officer 
was in fact holding an investigation into an offence 
and was exercising such powers as a Police Officer 
is competent to exercise. The fact is that in those 
days he had no such powers and so ‘could not 
exercise them, When in course of time he came to 
have powers and was able to exercise them in res- 
pect of offences which were not known to law in 
those days and only subsequently came to be re- 
garded as such, such an officer, when so acting, 
is an officer for whom the term ‘Police Officer’ used 
in s. 25, Evidence Act, was meant.” 

Indeed after such a masterful exposition 
as is contained in the judgment of 
Mukerji, J., I feel it would be pure pedan- 
try on my part to attempt to adduce 
further arguments in support of the pro- 
position that an Abkari Officer, investigat- 
ing an offence against the Bombay Abkari 
Act in exercise of the powers conferred 
upon him to Ch. IX, of the Act, is a 
Police Officer within the scope of s. 25, 
Evidence Act. I would, therefore, answer 
the question referred to the Full Bench 
in the affirmative. As a consequence, the 
decisions of this Court reported in Ti’ libai 
y. Emgeror (1) and Emperor v. Budhu (2) 
must be considered as overruled. 

Mehta, J.—I agree. 


Rupchand, Ag. J. G—Under the 
English Law, a confession made to a 
person in authcrity is inadmissible in evi- 
dence except on proof that it was free and 
voluntary and the expressidn “a person in 
authority” is said to include the prosecu- 
tor, officers of justice, and other persons 
directly connected with the prosecution. 
An Excise Officer investigating a case is as 
much a person in authority as a Police 
Officer investigating a case. Before the 
passing of the Indian, Evidence Act, the 
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law in India on this point was the same 
as in Englund: see Queen v. Nabadwip 
Chandra Goswami (11). Sections 24 to 23, 
Evidence Act, however, lay down some what 
different rules relating to the admissibility 
of confessions. 

Section 24 declares that a confession 
made by an accused person is irrelevant in 
a criminal proceeding if in the opinion of 
the Court it has been caused by an indute- 
ment, threat or promise proceeding from 
a person in authority if in the opinion of 
the Court such threat, inducement or pro- 
mise is sufficient tə give the accused per- 
son grounds which would appear to him 
reasonable for supposing that by making 
it he would gain an advantage or avoid an 
evil of a temporal nature in reference to 
the proceedings against him. Section 25 
renders inadmissible a confession made to 
a Police Officer, und s. 26, which follows, 
renders inadmissible a confession made by 
any person while he isin the custody of a 
Police Ojficer unless it be made in the 
immediate presence of a Magistrate. Sec- 
tions 27 to 31 provide for certain excep- 
tions to the rules laid down in ss. 24 to 26 
of the Act and deal with the effect of a 
confession upon persons other than the 
maker thereof. 

The expression “Police Officer” is not 
defined in the Evidence Act or in any 
other Act of the Government of India, and 
it has been held from the earliest times 
that the expression “Police Officer” is not 
to be read in 4 technical sense but in its 
more comprehensive and popular meaning: 
per Garth, O. J. in Queen v. Hurribole 
Chunder Ghose (6). In that case it was 
held that a confession recorded by an 
Inspector of Police, in whose custody the 
prisoner was, was not rendered admissible 
in evidence in consequence of such confes- 
sion being subsequently signed and ack- 
nowledged by the prisoner in the presence 
of the Deputy Commissioner of Police at 
the Police Office and being received and 
attested by the Deputy Commissiqner in 
his capacity as Magistrate and Justice of 
the Peace. Tt was pointed out that the 
fact that the Police Officer was also a 
Magistrate did not alter the effect of s. 25 
as it did not make him the less a Police 
Officer and that as he could not separate his 
functions as Pclice Officer and Magistrate, 
he was not a Magistrate within the meaning 
of s. 26 of the Act. A year later, a point 
again arose in the Calcutta High Court in 


(11) 1 Beng. L R(o. 8.) 15 Or.; 15 W R 7ln Or; 17 
W ER 36n Cr. 
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In re Hiran Miya. (12) whether the ex- 
pression “Police Officer” in s. 25 of the 
Act should not be limited to a Police Officer 
investigating ihe case in which the confes- 
Sion was made. Ainslie, J. refused to 
accept that contention. At page 22* the 
learned Judge has said: 

“It appears to me that s. 26 shows that this is 
not the true construction of s. 25. That section 
deals with confessions made in the presence of a 
Police Officer who has the custody of an accused 
person; that-‘is of a Police Officer who is concerned 
more or less in the investigation of the case; and 
those confessions are absolutely excluded, whether 
made to a Police Officer or to any other person, 
unless made in the immediate presence of a Magis- 
trite. This section would necessarily include s. 25 
if: it-is to be read as suggested; and thus make it 
useless, But this could not be intended, and, 
therefore, it is clear that the proper construction 
is one that excludes confessions to a Police Officer 
under any circumstances or to anyone else, while 
the person making it is in a position to be infu- 
enced by a Police Officer, unless the free and volun- 
tary. nature of the confession is secured by its 
being made in the immediate presence of a Magis- 
trate, in which case the confessing person has an 
opportunity of making a statement uncontrolled by 
any fear of the Police.” 


Both these rulings are good law up to 
thé present day, and Jay down that the 
expression “Police Officer” is not to be 
read in ils technical sense. The case before 
us is to a certain extent the converse of 
the case in In’ re Hiran Miya (12). We 
are not asked to limit the meaning of the 
expression “Polico Officer” to a Police 
Officer investigating a case but to extend 
its meaning to an officer who is not in its 
technical sense a Police Officer but who is 
exercising. the duties of a Police Officer 
in, investigating the very case in which 
the confession is made. Under s. 41, 
Bombay Abkari Act V of 1878, an Abkari 
Officer answering a certain description is 
empowered to investigate a crime against 
the. Abkari Act, and while doing so, he is 
clothed. with the powers and duties of a 
Polica Officer. He may record statements, 
arrest an offender, and send him to a Magis- 
trate for trial. 

Whatever reasons existed for inducing 
the Legislature to make a departure from 
the English Law and exclude a confession 
made to a Police Officer, apply with equal 
if not greater force to an officer who is 
clothed with powers of a Police Officer 
and is actually engaged in the investiga- 
tion of a crime in respect of which the 
confession is madetohim. In such a case. 
it is often the word of. the investigating 
officer that the confession was not impro- 


(12),1 OL R Al. 
* »geofl O. L. R.A Bd.) 
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perly induced against’ the word’ of the. 
accused that it was so induced. ‘The. 
interests ‘of justice require that there: 
shoull be no’ controversy between the’ 
prosecution and the accused on a point of 
such vital importance. If the expression. 
“Police Officer” has during the last. fifty. 
or sixty years- not- been. limited to-its~ 
technical meaning, there is no reason’ why’ 
it should not be so interpreted as to include. 
within its ambit an Abkari Officer- who,.. 
though: not a Police Officer strictly so- 
called, is clothed by the Bombay Legisla- 
turë with the powers-and duties of a Police. 
Officer in. the investigation of a crime 
against the Abkari Law. When investi- 
gating a crime against the Abkari Law, the 
Abkari Officer is in effect a Police Officer,. 
unless this expression is-so interpreted, it- 
will lead to considerable: difficulties: not: 
only in the interpretation of s: 25 to 26; 
Evidence Act, but: algo of s: 162, Criminal” 
Procedure Code. That section, prevents.a- 
Police. Officer from- getting: statements re- 
corded by him during the course of ari 
investigation signed by the persons making, 
them, and prohibits the- use of such state-. 
ments at the trial except by the accused! 
on- certain conditions’ dnd’ for certain 
purposes’ mentioned in. the Proviso'to that, 
section. 

It would be wholly -anomalous to hold. 
that an Abkari. Officer when investigating. 
a case under. the powers Vested in-him is, 
not a Police Officer within the meaning of 
s. 162, Criminal Procedure Code, that he may: 
record statements which may be signed, 
by the persons making them and that such 
statements may ba used at the trial either., 
by the Orowa or by the acensed without 
restriction. Ib is a well-recognized canon. 
of construction, that the more literal con; 
struction ought nt to prevail if it is- 
opposed to the intentions of the Legisla- 
ture as apparent from the statute, and if 
the words are sufficiently flexible to admit, 
of some other construction by which the 
intention will be better appreciated: 
Caledonian Railway Co. v. North British 
Railway Co. (18) at page 121* Ea parte 
Walton In re Levy (14) at page 750T and 
Spencer v: Metropolitan Board of’ Works. 
(15) at page 1481. Both these circumstances’ 

(13) (1881) 6 A O 114,29 W R 685. 

(14) (1881) 17 Ch. D 746; 50 L J Oh. 657; 45 L T 1; 
30 W R 393. é | ' 
(15) (1883) 22 Oh. D 142; 52-L J Oh. 249; 47 L-T 459; 
1 W R 347. P ee 


*Page of (1881) 6 A. O.—[Ed.].. 
{Pages of (1881) 17 Oh. D.—| Ed.] 
{Page -of (1883) 220h. B.—[Hd.] 
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éxist in the present case. The main inten: 
_ticn of the Legislature was to exclude a 
confession made inter alia to an investi- 
gating officer, whether called a Police 
‘Officer or not, without proof that such 
confession was improperly induced, and 
the expression “Police Officer” which is 
not defined is sufficiently flexible to include 
any officer performing the duties ofa Police 
Officer ‘although not technically a Police 
Officer. For these reasons, and for the 
reasons given by my learned brother, 
I agree that the answer to the question 
referred to us should be in the affirmative 
and that the decisions of this Court in 
Tillibat v. Emperor (1) and Emperor v. 
‘Budhu (2) must be considered as over- 
' Tuled. 

D. Answer in affirmative. 


mme eee 
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A registered kabuliyat executed by the person 
occupying the premises and accepted by the person 
owning the premises is not sufficient to bestow title 
upon the person occupying the premises and can in 
.:no way be considered a lease as defined in s. 105, 
‘Transfer of Property Act. But such document is 
admissible against the executant himself and would 
«entitle the owner.to eject the person in occupation. 
' Kedar Nath v. Shankar Lal (1), Nand: Lal v. 

Hanuman Das (2) and Sheo Karan Singh v. Prabhu 
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“ruary 10, 1936. 

Messrs. P.L, Banerji and Govind Das, for 
-the-Appellant. 

Messrs. H. P. Sen, Kamta Prasad and 
oes Sahai -Verma, for the Respon- 
‘Gent. i . 
dudgment.—This is a plaintiff's appeal 
-arising out of a suit for - ejectment and 
‘recovery of arrearsof rent. The plaintiff 
came to Court on the allegation that he 
‘was the proprieter of a Kothri No. 49 (old 
“number) situate in Ahata No.3 (correspond- 
Ing to old.No. 2) in. Mohalla Badshahi 
Mandi, Allahabad: that the defendant's 
father Kanhai was given this kothri on 
lease dated February 6, 1890. which was 
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executed by Kanhai in favour of Mirza 
Hasan Ali, the father of the plaintiff,on a 
rent of Re. 1 per annum ; that it was one of 
the stipulations in the aforesaid lease that 
the lessee will be liable to. ejectment on 
15 days’ notice ; ‘that Kanhai remained in 
possession of this kothri asa lessee till his 
death and thereafter the defendant suc- 
ceeded his father; that the defendant had 
withheld the payment of the annual rent 
since February, 1927, and that he now 
denies the title of the plaintiff to the pro- 
perty in suit. Hence the suit for the eject- 
ment of the defendant from the kothri 
described. at the foot of the plaint and for 
recovery of Rs.7 as arrearsof rent. The 
defendant contested the suit and denied 
that the plaintiff or his predecessors-in- 
interest were the owners of the property in 
suit. He claimed to be the full owner of 
the site and the kothri and denied ‘his 
liability as lessee to the plaintiff. The 
‘learned trial Court decreed the suit in toto. 
On appeal the learned Civil Judge reversed 
the decree.of the trial Court and dismissed 
the suit. The propriety and the legality 
of the judgment of the Oivil Judge is as- 
sailed on a variety cf grounds in this Court. 
Before dealing with those points, it will -be 
convenient to give a short history of -this 
kothri. 

It appears that the Kothri No. 49 and a 
number of other kothries are situate inside 
-an ahata in the town of Allahabad. The 
entire ahata was owned prior to 1885 by a 
‘lady named Musammai Bibi Jan. This 
lady transferred certain properties, includ- 
ing the -kothri in snit, in favour of Mir 
Najaf Ali under a deed of gift, dated 
December 13, 1885. Mir Najaf Ali executed 
a sale deed on November 14, 1889, in respect 
of this kothri and some other properties in 
favour of Mirza Hasan Ali, father of the 
plaintiff. -On-the death of Mirza Hasan Ali 
apparently there was a partition amongst 
“his heirs aud the property in suit was 
allotted to the share of the plaintiff. It 
has been strenuously argued by the learned 
Counsel forthe appellant that-the learned 
Civil Judge had erred in allowing the 
defendant to set up an entirely new case 
in.the Court of Appeal without amending 
-his written statement. As I have stated 
before, the case of the defendant in the 
written statement was that he was the full 
owner of the building and the site. He had 
nowhere pleaded that he was a licensee, 
The learned Judge, however, held that the 
‘defendant had been occupying the kothri 
as a licensee and he was not liable to 
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ejectment as long as he continued to 
occupy it. In the earlier part of his judg- 
ment he says : 

“The position, therefore, is that the site of the 
kothri belonged to the plaintiff's predecessor-in- 
interest while the kothrt itself was built by the 
defendant and his father over 50 years ago 
on the same site granted to him for the pur- 
po The appellant, therefore, was a licensee of the 
land,” < 


In my judgment, the learned Judge 
should not have allowed the defendant to 
change his case and claim to be the 
licensee. I cannot, therefore, accept the 
above-quoted observation as a finding of 
fact on the issue involved in this case which 
precludes me from examining the case 
on-the merits. The plaintiff reliss on a 
kabuliyat dated February 6, 1890, executed 
by Kanhai, in which the following passages 
NGGUT | 

“I have been occupying the kothra from before 
on behalf of the vendor under a sarkhat: of rent 
agreement and in lieu of forced labour, etc. ....... 
“and do covenant that I shall continue to pay a 
sum of Re, 1 per annum as rent for Kothri No. 49 
occupied by me, situate in the enclosure aforesaid 
wa Whenever the. proprietor of the house wants 
to enhance the rent or have the house vacated, he 
should inform me 15 days before, so that I might 
vacate the house during that peridd or continue 
to occupy it under a fresh sarkhat on enhunced 
rent.” 


The plaintiff alleged that in view of the 
stipulation contained in this judgment, it 
is notopen to the defendant to setup a 
title hostile to the plaintiff. The learned 
Judge has entirely ignored this document 
on the ground that it does not create a valid 
lease. Reliance has been placed by the 
learned Civil Judge on a ruling reported in 
Kedar Nath v. Shankar Lal (1),in which a 
number of cases dealing with this question 
have been discussed at length. The 
judgment was delivered by stuart, J. 
and the learned Judge on a review of all 
the authorities came to the following conclu- 
sion: .. ; 

“Wor these reasons, taking the view of the law 
which I consider to be the view that has always 
been accepted in this Court,-aud funding no reason 
to refer the point to a Full Bench, | should 
answer the District Judge's question in the negative 
and decide that a registered kabuliyat executed by 
the person occupying the premises and accepted by 
the person owning the premises is not sufficient to 
bestow title upon the person occupying the premises 
and can inno way be considered a lease as defined 
in s. 105, Transfer, of Properly Act (Act IV of 


Allthat has been decided in the above 
case is that a kabuliyat whichis a regis- 
tered document does ‘not create a valid 
lease for the simple reason that the landlord 

(Q) 22 ALJ 185; 78 Ind. Cas. 931; A I'R 1924 All. 
514; 46 A303. 
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is no party to the kabuliyat and any 
statement made by the tenant'!cannot have 
the effect of conveying the property of the 
landlord.to the tenant. I am bound to hold, 
therefore, that the kabuliyat of 1890 relied 
upon by the plaintiff in this case does not 
operate as a lease, but it does not follow that 
the document is entirely inadmissible against 
the executant himself. The defendant has 
never alleged that this document was 
obtained under coercion or undue influence. 
It has been legally proved in this case, 
and ‘in my opinion the statement of Kanhai 
can be used against Kanhai and his 
Suceessor. Again it does not follow that 
merely because there is no valid lease 
executed by the plaintiff's predecessor, 
therefore, the defendant cannot be ejected 
from the land. In Nand Lal v. Hanuman 
Das (2) the plaintiffs bad sued to eject the 
defendants from a house of which they 
alleged the defendants to be tenants under 
a registered rent agreement, It transpired 
that there was only a sarkhat given by 
the defendants to the- plaintiffs, but the - 
plaintifs never executed any document. 
Jt was held that the kabuliyat, though 
registered, could not be considered as 
lease of immovable property by a registered 
instrument ‘within the meaning of s. 107, 
Transfer of Property Act. Nonetheless, 


_their Lordships .ejected the tenants. from 


the house. In Sheo Karan Singh v. Parbhu 


Narain Singh (3) a Full Bench of this Court 
declined to decide this matter, but granted 


relief to the plaintiff and held : 


“The only ground of appeal which has been 


‘pressed in argument before us is the first, namely 


that a kabuliyat without a patta does not create :a 
valid lease of immovable property.. As to this we 
express no opinion inasmuch as we find that 
under the circusnstances the plaintiff is clearly 
entitied to recover compensation for’ use and 
occupation.” 

‘The kubuliyat of 180 clearly indicates 
that the defendant occupied the site with 
the permission of the zamindar on the dis- 
tinct understanding that he would vacate 
the land whenever the zamindar so desired 
and gave 15 days’ notice to the tenant. 
The learned Civil Judge has relied upon 
two documents in support of his conciu- 
sion. The rst is a deed of gift of 1885. 
In this tue Kothri in dispute is described 
as: i 

“Kothri No. 49 in: which Kanhai Chamar reside 
on behalf of Najaf Ali and the land of which belongs 
to and is in possession of Najaf Ali.” : 


In the sale-deed of 1889 the kothri is 
described as : 


(2) 26 A 368; 1 A L J 96; A W N 1904, 46, 
(3) 31L A 276; 2 Ind.-Cas, 211; 6A L J 167, 
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“Kothri No. 49 in which Kanhai Chamar resides 
and the land of which is owned and possessed by 
the vendor.” . 


In my opinion, the description in the two 
deeds in no way militates against the sub- 
sequent document which came into exis- 
tence in 1890. Having regard to the con: 
tents of the three documents mentioned 
above, 1 have no doubt that Kanhai 
Chamar was allowed to take possession of 
the site of the kothri and he constructed a 
hut, or a house over it on the distinct 
understanding that he will vacate it when 
the zamindar gave him notice.” The mere 
fact that the kabuliyat of 1890 does not 
create a valid lease will not render this 
document inadmissible in evidence. It 
contains a statement of Kanhai against 
his own interest. It is true that it is 
no More than an admission which is 
capable of rebuttal; but no rebutting 
evidence has been offered on behalf of the 
defendant. 

The learned Civil Judge has reljed upon 
_8. 60, Easements Act, and has held that the 
grantor is not permitted to revoke the 
license, as the licensee acting upon the 
license has executed a work of a permanent 
character and incurred expenses in the 
execution. As I have held above, the 
learned Civil Judge should not have allowed 
the defendant to set up a case of license. 
Apart from this, there are other objections 
in enteftaining this newly set up plea. 
On the. record there is not sufficient evi- 
dence to find out the exact uge of this 
construction. All we do know is that the 
kothrt was in existence in 1885. For aught 
we know, it may have been in exXis:ence 
prior to 1882 when the Easements Act 
came into force. If this had been one of 
the issues framed by the trial Court, it 
would have been open io the plaintiff to 
say that the provisions of the Easements 
Act do not apply to this case. Again, 1 have 
not been referred to any provision of law 
which precludes a party from binding itself 
to- surrender land, although there may be a 
consiruction of a permanent character 
standing thereon. In ordinary practice 30 
and 9U years’ leases are very common. In 
this case the defendant was holding the 
site On payment of a nominal rent of Ke. 1. 
The kothit is only akutcha building and 
has not cost a very substantial amount to 
the defendant or his predecessor. At any 
rate it is not necessary for me to speculate 
on this point. Unless the defendant can 
show any reason for avoiding the statement 
of his predecessor contained in the kabuliyat 
of 1890, I am bound to hold that he took 
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possession of the site on the terms’ men- 
tioned in the kabuliyat. Having regard to 
all the circumstances, I think that the 
learned Civil Judge has not come to a correct 
conclusion in holding the defendant to be 
entitled to retain possession of the land 
permanently. 

The learned Counsel for the appellant has 
referred to s. 59, Easements Act, and has 
argued that his client’s predecessor being 
a transferee, was not bound by the license 
In my opinion it is not necessary to discuss 
this point at length. AlI need say is that 
this section does not help the appellant. 
If the defendant in fact is a licensee, and 
acting upon the license he has built the 
kothri, it will not be open to the transferee 
of the licensor to revoke the license : see 
Mathuri v. Bhola Nath (4) at p.519*. The 
learned Counsel for the appeiuant has also 
relied upon 4 ruling of their Lordships of the 
Judicial Committee reported in Krishna 
Prosad Lal v, Baraboni Coal Concern, Ltd. 
(5), and has argued that the defendant is 
estopped from denying the title of the 
plaintiff during the continuance of the 
tenancy. The following observation from 
the head-note has been relied upon : 

“The rule of estoppel contained in s, 116, Evi- 
dence Act, is not limited to the case where the 
tenant is let into possession by the landlord, but 
applied equally to the case where the tenant, 
being already in possession (e. g, as a tenant 
under one person), accepts a tenancy from another, 


Ih such a case, too, he is estopped from denying 
‘the title of the latter at the creation of the tenancy,” 


‘The argument is that Kanhai having 
obtained possession of the land for the 
purpose of: constructing a kothri, became a 
tenant of Najaf Ali or his predecessor. 
When the property was ‘transferred to 
Mirza Hasan Ali, there was no new tenancy 
created, but as the defendant continued 
in possession of the land as a tenant, he is 
nonetheless estopped from denying the title 
of the plaintiff. 1 think there is much force 
in this argument, but in view of my find- 
ing in the earlier part of the judgment, it 
1s not necessary to decide this matter. In 
the result, 1 hold that the plaintiff is 
proved to be the owner of the Bite, but not 
of the materials standing thereon. Under 
the deed executed by the defendant's pre- 
decessor, tne defendant is bound to vacate 
the land when required to do so by the 

(4) A I R 1934 All. 517; 149 Ind. Cas. 389; (1934) A 
L J-698; 56 A 975; 6 RA 597. 

(5) 41 O W N 1253; 169 Ind. Cas, 556; A I R1937 P C 
251; 1937 0 L R dye; 1937 A L R 623, 1OR PC 38; 
3B R700; 46 L W 201; (1937) 2 M L J 286; (1937) 
O WN 866; 65 U L J 563; 39 Bom. LR 1034; 18 P 1, 
T 739(P O). 

*Page of A IR 1934 AlL—[Ēd.] 
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plaintiff. I, therefore, -set aside the decree 
.of the learned Civil Judge and restore 
that of the learned Munsif and direct 


that the suit be decreed with costs. The 
defendant is given two months’ time to 


vacate the premises and remove the 
materials. In default, the plaintiff will be 
entitled to have the materials removed 


through Court. Leave to appeal in Letters 
Patent is granted. 
D. Appeal allowed. 


RANGOON HIGH COURT 
First Civil Appeal No. 146 of 1936 
May 17, 1937. 
BaGuLey AND Saw, JJ. 
U-KYATI AND ANOTHER— APPELLANTS 
versus 
SHWEBONTHA SETIYINGANA ELEC- 

TRIC LIGHTING ASSOCIATION — 


RESPONDENT 

Trusts~Suit for settling scheme and appointing 
trustees — Prayer to vest property in trustees 
also prayed for—Court, if can determine what-prop- 
erty belongs to trust and pass decrees for possession 
against outside parties — Remedy of trustees — 
Sanction of Advocate-General under s. 92, Civil Pro- 
cedure Code (Act V of 1508), if will be required— 
Company in possession of trust property—Suit for 
recovery —If can be brought under ordinary law. 

‘Where a suit is primarily a suit for settling a 
scheme and for the initiation of a trust and for appoint- 
ing trustees of the trust with a prayer for the 
‘veeting of the property in the trustees to be appoint- 
‘ed, ` it is wrong to enlarge the area of the case from 
creating a trust to determining what property belongs 
to‘that trust and passing decrees for possession of 
‘that -property against outside parties, The case 
really thus becomes, to say the least, undesirable on 
the ‘ground of multifariousness. Oncea trust has 
been constituted and trustees have been appointed 
together with a declaration vesting the property of 
the-trust in the trustees, there will be nothing to 
stop those trustees from bringing suits, not under 
s, 92, Civil Procedure Code, but under the ordinary 
law, for recovering property which is vested in‘them 
by way of charity of which they are trustees and 
for such suits no fiat-of the Advocate-Genoral is 
necessary. Abdul Rahim v. Abu Mahomed Barkat 
Ali (1), relied on. 

A company cannot be interested in the creation of 
a charitable trust; it is purely a religious matter 
and obviously a company can have no religion and 
any suit against a company for recovery of property 
of. which it isin possession is a purely material matter 
which the trustees, when they are firmly in the saddle, 
can bring if they then think fit. a 

F, C. A, from the decree of the District 
Court, Thayetmyo, dated September 12, 
1936. 

Mr. Tun Aung, for the Appellants. 

Mr. Ba Thoung, for the Respondent. 

Baguley, J.—This appeal arises out ola 
guit filed under-s.:92, Civil Procedure- Code, 
In-the -amended plaint dated December 2, 
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1935, two plaintiffs filed a suit naming 
eleven defendants. The suit was filed in 
connection with the Shwebonthz Pagoda 
of Thayetmyo. The plaint sets out that 
the first three defendants had been acting 
as trustee de son tort of the pagoda, that 
no scheme forthe administering of the pa- 
goda properties had ever been settled, so 
they asked for a declaration appointing 
defendants No. 4 to 11 as trustees; remov- 
ing the defendants Nos. 1,2 and 3 from 
their position or self appointed trustees; 
vesting the properties in the new trustees 
to be appointed and settling a scheme ‘for 
the administering of the pagoda trust. It 
was alleged that the first three defendants 
had collected money on behalf of the pago- 
da and had spent some of it in buying an 
electric lighting plant for the use of the 
pagoda from which apparently current was 


‘sold tomembers ofthe public and a good 


income earned. The first three defendants 
filed a written statement in which’ they 
said that the electric lighting plant balong- 
ed toa religious association known as the 
Shewebontha Setiyingana Electric Lighting 
Association, a Company registered under 
the Companies Act and they said that this 
company was a necessary party to the 
suit. 

The amended plaint to which I ‘have 
referred, was filed with the consent of the 
Government Advocate. Meanwhile, 99 other 
people applied to be joined as defendants 
in the suit. An amended plaint was filed 
dated June 20, 1935, in which the original 
‘11 and the 99 new defendants were join- 
ed as defendants and ‘tha ‘Shwebontha 
Setivingana Electric Ligauting Association 
was joined as the .lilth defendant.- ‘A 
written statement was filed on its behalf’by 
the Secretary who happened to be defen- 
dant No :2, and, although as himself he had 
urged that the company was a necessary 
party to the suit, as Secretary, he urged 
that it was not-a nesessary party and that 


‘the suit against if was not maintainable. 
‘This latter contention was rejec'ed’ by the 
‘Court, but the learned Judge in the ende 


struck off the illth defendant from the case 
on the ground ‘that the sanction of ‘the 
Government Advocate had not been obtainéc 
to the filing of the suit againt it. It ‘i: 
this decree striking off the 111th defendan 
that is now appealed against and it is urgec 
that when the Government Advocate hap 
given his fiat under s. 92, Civil Proce 
dure Code, the Court is at liberty to adı 
other defendants. 

With regard to the actual point of whe 
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ther the 111th defendant could have been 
added without a fresh order from the Gov- 
ernment Advocate (now Advocate: General), 
we do not think it necessary to come to any 
definite decision, because it seems to me 
that this defendant was properly struck off. 
This suit is primarly a suit for settling a 
scheme and for the initiation of a trust for 
this pagoda and for appointing trustees of 
the trust. It is true that there is a prayer for 
the vesting of the property of the pagoda 
in the trustees to be appointed but 
an order vesting the property in any person 
is quite different from an order directing 
delivery of property to that person. It 
seems tome that itis wrong ina case of 
this kind to enlarge the area of the case 
from-creating a trustto determining what 
property belongs to that trust and passing 
decrees for possession of that property 
against outside parties. The case really 
thus becomes, to say the least, undesirable 
on the ground of multifariousness. Once a 
trust has been constituted and trustees have 
been appointed together with a declaration 
vesting the property of the pagoda in the 
trustees, there will be nothing to stop those 
trustees from bringing suits, not under 
s. 92, Civil Procedure Code, but under the 
ordinary law, for recovering property which 
is vested inthem by way of charity of 
which they are trustees and for such suits 
no fiat of the Advocate-General is necessary: 
vide Abdul Rahim v. Abu Mahomed Barkat 

4 (1). 
a e cannot be interested in the 
creation of a pagoda trust: itis purely a re- 
ligious matter and obviously a company 
can have no religion and any suit against 
a company for recovery of -property of 
which itis in‘possession is a purely mate- 
rial matter which the trustees, when they 
are firmly inthe saddle, can bring if they 
then think fit. For these reasons I consi- 
der that the order striking the 111th de- 
fendant off the record was correct, though 
possibly not for the reasons stated. I would, 
therefore, dismiss this appeal but would 
pass no order as to costs, this being a suit 
under s. 92, Civil Procedure Code. 
~ Shaw,J.—lagree. ` S 

D. l Appeal dismissed. 

' 1: A IR 1828 P C 16; 

: PLT se ILT 0 jd. 19; 23 L W 339; 

82 J 464; 54M L J 609; 30 Bom, L 
5 (P 0). 
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PRIVY COUNCIL 
Appeal from the Patna High C urt 
December 20, 1937 
LORD THANKERTON, Siz Ssapt Lat AND 

SIR George RANKIN 

Musammat ANURAGO KUER—APPELLANT 

VETSUS 

DARSHAN RAUT AND OTHERS — RESPONDENTS 

Hindu Law—Partition—Mitekshara School— 
Division by metes and bounds, if necessary—Defini- 
tion of shares, tf canbe proved from entries in 
Record of Rights—Held, that plaintiff failed to 
prove that her husband had any interest in suit 
lands, and that the entry khewat in her favour was 
inspired by a desire tocreate a proof of titlein her 
favour. 

It isa well-settled rule of the Hindu Liw, as 
followed by the Mitakshara School, that the parti- 
tion of the joint estate consists in defining the 
shares of the co parceners in the joint property, 
and that it is not necessary that there should be 
an actual division of the property by metes and 
bounds. The definition of shares may be proved, 
inter alia, by an entry in the Record of Rights 
showing theshare of each member of the family. 
Such an entry will be evidence of the severance of 
the joint status. 

Three persons, namely, M, his son R and his 
nephew J granted a muquarrari of a plot of land. 
The plaintiff, who was the widow of one S, a brother 
of M's father K, laid claim to a moiety of the land 
on the ground thatit belonged to her husband, and 
that on his death it devolved upon her: 

Held, that to succeed in her appeal, the plaintiff 
must show (1) that her husband was the proprietor 
of one-half of the land leased, and (2) that his es- 
tate devolved upon the plaintiff. Not only was there 
no document to prove that S was entered as owner 
of a moiety of the land leased but that there was 
nothing to show that he had any interest in the 
land in question at the time of his death and 
that ifhe had no interest in the property, he could 
not transmit it on his death to his widow ; 

Held, also that the mutation in the khewat made 
for the first time and 9 years after the death of S 
in favour of the widow was inspired, by a desire to 
create a proof of title infavour of the widow and 
thereby to recover for the family one-half of the land 
from the permanent lessee. i 


Messrs. J. M. Parikh and Behari Lal 
Anantani, for the Appellant. 


Sir Shadi Lal.—On August 23, 1915, 
three persons namely, Mahesh, his son 
Rijhawan and his nephew Inderdeo, granted 
a muquarrari (permanent lease at a fixed 
rent) of a plot of land measuring about 40 
bighas situated in Telhara in the district of 
Motihari, to one Ganesh Raut. The 
plaintiff, Musammat Anurago Kuer, who 
is the widow of one Sitaram, a brother of 
Mahesh's father Kesho, laid claim to a 
moiety of the land on the ground that it 
belonged to hèr husband, and that on his 
death it devolved upon her and her co- 
widow, Rajo Kuer. The latter widow died 
in 1923, with the result that the plaintiff 
became the sole owner of her husband’sg 
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estate. On August 22, 1927, a day before the 
expiry ofthe prescribed period of limita- 
tion, she brought the present suit for the 
recovery of her husband's share of the 
Jand against the lessee, who died during 
the pendency of the cuit and is now 
represented by his successors in interest. 
The lessors also were impleaded as defend- 
ants, but they have not defended the suit. 

The Subordinate Judge at Motihari, who 
tried the case, allowed her claim: but on 
appeal by the lessee’s representatives the 
High Court of Judicature at Patna reversed 
the decree granted by the trial Judge 
and dismissed the suit. From the decree 
dismissing her suit, the plaintiff has brought 
this appeal, with has been heard ez parte. 

To succeed in her appeal, the plaintiff 
must show (!) that her husband Sitaram 
was the proprietor of one-half of the land 
leased in August 1915, and (2) that his 
estate devolved upon the plaintiff. She, 
however, failed to establish these points, 
upon which her claim was founded; and 
the suit brought by her has, therefore, been 
rightly dismissed. 

The Courts below are not agreed on the 
question whether Sitaram was joint with, 
or separate from, his brother Kesho and 
his descendants in estate at the time of his 
death. It is a well-settled rule of the 
Hindu Law, as followed by the Mitakshara 
School, by which Sitaram and his brother 
were admittedly governed, that the parti- 
tion of the joint estate consists in defining 
the shares of the co-parceners in the joint 
property and that it is not necessary that 
there should be an actual division of the 
property by metes and bounds. 

The definition of shares may be proved, 
inter alia by an entry in the Record of 
Rights showing the share of each member 
of the family. Such an entry will be evi- 
dence of the severance of the joint status. 

In the light of this rule of Hindu Law 
their Lordships have examined the evi- 
dence produced by the plaintiff. They 
observe that not only is there no document 
to prove that Sitaram was entered as owner 
of a moiety of the land leased to Ganesh 
Raut, bat that there is nothing to show 
that he had any interest in the land in 
question at the time of his death. The 
property originally belonged to one Bhawani 
Dutt Missar, who, in January, 1900, sold it 
to Rijhawan, a son of Mahesh, and Baldeo, 
a son of Mahesh’s brother. The transferees 
were members of Kesho’s family, and his 
descendants alone subsequently dealt with 
the property. 
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Now, the plaintiff's claim is founded 
upon her title by inheritance from her 
husband, and it is clear that if he had 
no interest in the property, he could not 
transmit it on his death. tohis widow. It 
is said that he died in 1508 but no muta- 
tion was effected in the revenue record 
that any estate descended from him either 
tothe plaintiff cr her co-widow. It was 
not until 1917 that an entry was made in 
the khewat for the first time to the effect 
that the widows of Sitaram had one-half 
share in the property. But there was no 
occasion for making this change, as Sita- 
ram had died nine years prior to the date 
of that entry and the persons recorded 
as proprietors had granted a lease to Ganesh 
Raut in 1915. This change in the khewat 
was inspired, as explained by the High 
Court by a desire to create a proof of title. 
in favour of the widows and thereby to 
recover for the family one-half of the land 
from the permanent lessee. l 

Their Lordships concur with the High 
Court that the plaintiff has failed to esta- 
blish her title to the property. They 
will accordingly humbly advise His Majesty 
that this appeal should be dismissed.. 

D. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. Hy. 
S. Le Polak & Co. 

Solicitors for the -Respondents:— Messrs. 
T. L. Wilson & Co. l 





PRIVY COUNCIL 
Appeal from the Allahabad High Court 
December 20, 1937 
Lorp THANKERTON, SIR SHADI LAL AND 
SIR Gores RANKIN. 
Babu MANMOHAN DAS—AppELLANT 
Versus 
BALDEO NARAIN TANDON AND OTHERS — 


— RESPONDENTS 

Limitation Act (IX of 1908), Sch. £, Arts. 58, 57— 
Art. 58, applicability — Time, when runs— Lender 
transferring to borrower cheque drawn by another and 
endorsed in his favour by payee—Suit to recover 
amount—Ariicle applicable. ; 

Article 58, Limitation Act, applies toa case, in 
which the lender draws his own cheque and gives it 
to the borrower. Jt does not govern a suit in which 
he transfers to the borrower a cheque which had 
been drawn by another person and endorsed in his 
favour by the payee, The period of three years 
prescribed by the article begins to run from the date 
on which the cheque is paid, anda cheque is paid 
when it is cashed py the lender's bankers. It is only 
then that the lender’smoney passes into the hands of 
the borrower, and the loan is made by the former to 
the latter; the mere handing over of a cheque by the 
lender to the borrower doesnot amount to a payment 


. of the cheque. Nor does the period begin to run 
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against the lender when the cheque received by the 
borrower is given by him to his own bank, and the 
amount is credited tohim by the bank. 

A suit in which a lender transfers tothe borrower 
a cheque which had been drawn by another person 
and endorsed in his favour by the payee does not 
come within the ambit of Art. 58 but is govern- 
ed by Art. 57, which is a general article ap- 
plicable to asuit for the recovery of money payable 
for the money lent; and the terminus a quo is the 
date on which the loan is made. Where loan was 
made on August 30, 1923, when the money was 
received by the borrower, the suit, brought within 
three years from that date, must be heldto be within 
the time. 


Messrs. A. M. Dunne, K. C. and M. H. 
Raschid, for the Appellant. 

Messrs. H. R. Abdul Majid and J. 
Chinna Durai, for the Respondents. 

Sir Shadi Lal.—This appeal arises out 
of a suit brought by the plaintiff Baldeo 
Narain Tandon (hereinafter referred to as 
Tandon) against a firm called the United 
Provinces Aniline Dyes Company (described 
as “the firm’ for convenience) for the 
recovery of Rs. 14,950 with interest. The 
High Court of Judicature at Allahabad, 
dissenting from the trial Judge, has 
granted a decree in favour of the plaintiff ; 
and from that decree Manmohan Das, one of 
the partners of the firm, has appealed to His 
Majesty in Oouncil. 

The plaintiff stated that the sum of 


Rs. 14,950 was advanced by him as a loan to . 


the firm by a cheque for that amount. The 
cheque in question was drawn by the 
Secretary of the Finance Board of the 
Congress Reception Committee, Amritsar, 
on August 12, 1923, in favour of another 
firm called Bond Brothers for the price of 
the work done by them for the Reception 
Committee. It was endorsed by two of the 
partners of Bond Brothers, namely, Tandon 
and Banerji, in favour of one Sri Kishan 
Das Wahal. 

Now, it iscommon ground that Sri Kishan 
Das Wahal was the manager of the defend- 
ant firm, and it appears that the money pay- 
able on the cheque was received by him on 
behalf of the firm, The plaintiff claims 
that he received the cheque from his 
partners in Bond Brothers in part paymenis 
of the money due to him by the latter, 
and that he made it over to the firm asa 
loan. 
The first question for consideration is 
whether the firm received the money, 
which was payable on the cheque. It is 
conceded that, if the money was received 
by the firm, it must be deemed to be a 
loan made by the plaintif. Now, a satis- 
factory proof of the receipt of the money is 
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furnisted by the account bocks of the firm ; 
and it cannot, therefore, be disputed that the 
plaintiff is entitled to recover it. 

The money due on ihe cheque was paid 
on August 30,1923, by the Central Bank 
of India at Amritsar, oo which the cheque 
was drawn, and the suit for its recovery 
was instituted on August 27, 1928. Itis 
suggested that the suit is governed by 
Art. 58 of the First Schedule to the Indian 
Limitation Act, 1908, which prescribes a 
period of three years fora suit for the 
recovery of money lent when the lender has 
given a cheque for the money lent by him. 
That article, however, applies to a Case, in 
which the lender draws his own cheque 
and gives it tothe borrower. It does not 
govern asuitin which he transfers to the 
borrower a cheque which had been drawn 
by another person and endorsed in his 
favour by the payee. The period of three 
years prescribed by the article begins to 
run from the date on which the cheque is 
paid, and a cheque is paid when it is 
cashed by the lender's bankers ; Garden v. 
Bruce (1). Itis only then that the lender's 
money pases intothe hands of the borrower, 
and the loan is made by the former to the 
latter ; the mere handing over ofa cheque 
by the lender to the borrower does not 
amount to a payment of the cheque. Nor 
does the period begin to run against the 
lender when the cheque received by the 
borrower is given by him to his own bank, 
andthe amount is credited to him by the 
bank, 

The suit does not, therefore, come within 
the ambit of Art. 58, but is governed by 
Art. 57, which is a general article appli- 
cable toa suit for the recovery of money 
payable for the money lent; and the 
terminus a quo is the date on which the 
loan is made. The loan in the present case 
was made on August 30, 1923, when the 
money was received by the borrower; and 
the suit, which was brought within three 
years from that date, must be held to be 
within the time. 

The only other point argued on behalf of 
the appellant, Manmohan Das, is that he 
was nota partner in therm in question, 
when the loan was contracted; and he 
cannot, therefore, be liable for the payment 
of the debt. The learned Judges of the 
High Court at Allahabad, upon an examina- 
tion of the evidence, have decided that the 
appellant wasa partner atthe time of the 
transaction, and this conclusion is sup- 


(1) (1868) 3 C P 300;37 LJ O P 112,17 LT 544; 16 
W i 36 
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ported, not only by the testimony of the 
plaintiff, but also by the balance sheets of 
the firm. The evidence, which stands 


unrebutted, shows that the appellant was. 


a partner in the firm when the money 
was lent, and it is immaterial that he 
severed his connection with the firm after- 
wards. 

The judgment given by the High Court 
cannot be challenged on any of the grounds 
urged on behalf of the appellant, and must 
be affirmed. Their Lordships will, therefore, 
humbly advise His Majesty that the appeal 
should be dismissed. 

Appeal dismissed. 


D. 
Solicitors for the Appellant:— Messrs. 


Nehra & Co. 
Solicitors for the Respondents :—Messrs. 
Douglas Grant & Dold. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
First Civil Appeal No. 148-25 of 1936 
October 25, 1937 
ALMOND, J. ©. AND MIR ABMAD, J. 
SARDAR BAHADUR KHAN AND O0THERS— 
PLAINTIFFS— APPELLANTS 
versus 
MAJID AND oTpeRs—DargNDANTs— 
RESPONDENTS 


Civil Procedure Code (Act V of 1908), 0. XXII,” 


r. 4— All legal representatives of deceased defendant 
not impleaded—Suit against him, if abates. 

Where all the legal representatives of the deceased 
defendant are not impleaded, it does not cause the 
suit to abate against him. There is no provision 
in r. 4, of O. XXII, Civil Procedure Code, allow- 
ing a suit to abate when an application has been 
made, merely because the application does not 
include allthe legal representatives of the deceas- 


ead. 

FE. C. A. from the judgment and decree of 
the Sub-Judge, First Class, Mardan, dated 
June 30, 1936. 

Lala Basheshar Nath and Sardar Amar 
Singh, for the Appellants. 

Lala Ram Labhaya, for the Respondents 
Nos. 6 to 8. 


Almond, J.C.—The facts of this case 
are briefly as follows:— The plaintiffs scught 
a declaration of their title to certain land. 
Defendant No. 6, K. B. Abdul Ghafur Khan, 
who is now represented by respondents 
Nos. 6 to 8. his three sons, contested the 
suit. He died on February 16, 1936. On 
February 20, 1936, the plaintiffs applied 
that his three sons be brought on the record 
as his legal representatives and an order 
was made accordingly. When the sons 
appeared on May 22,1936 they put in an 
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application to the effect that the suit had 
abated in view of the fact that one of the 
late Khan Bahadur's legal representatives 
was his daughter, Musammat Zinat Jan. It 
was held by the learned trial Judge that 
it was necessary that all the legal represent- 
atives be brought on the file, that as the 
plaintiffs had failed to implead Musammat 
Zinat Jan, the suit as against the late Khan 
Bahadur abated, that it could not proceed 
against the remaining defendants ` alone 
and therefore he dismissed the suit. The 
plaintiffs have filed an appeal against the 
decree dismissing the suit; and the point 
for determination before us is whether 
owing tothe failure of the plaintiffs to im- 
plead Musammat Zinat Jan as one of the 
representatives of the late Khan Bahadurs 
the suit as against him abated. The question 
depends upon the interpretation of O. XXII, 
r. 4, Civil Proceduré Code, and has formed 
the subject of conflict not only as between 
different High Courts but also as between 
the judgments of the same High Court in 
certain instances. The general result of 
this conflict has been clearly set out in 
Note No. 9 of the commentary on that ‘Rule 
in Chitaley’s Code of Civil Procedure and. 
virtually all the cases which have been 
referred to in the course of that Note have 
been cited before us as well as some 
other rulings in addition. It would be 
useless to deal in detail with all these 
‘various rulings, for no doubt a conflict does 
exist on the subject. 

We are of opinion that the failure to 
implead all the legal representatives ofa 
deceased defendant does not cause the suit 
to abate as against him. It appears from 
the first sub-rule of r. 4 that it is the duty 
of the Court to cause the legal represent- 
atives of the’deceased defendant to be made 
parties, and that all that is required of the 
plaintiff is to make an application in that 
behalf. Sub-r. (3) provides that where no 
application is made under sub-r. 1, the 
suit shall abate as against the deceased 
defendant. There is no doubt whatever 
that in the present case an application was 
made. There is no provision in the rule 
allowing a suit to abate when an appli- 
cation has been made, merely because the 
application does not include all the legal 
representatives of the deceased. One can - 
imagine circumstances in which it would 'be 
quite impossible for the plaintiff to give a 
complete list of the legal representatives. 
We therefore find that the suit did not 
abate as against the deceased defendant 
No. 6 and was, therèfcre, wrongly dismissed. 
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We accepi the appeal and setting aside 
the decree of the Court below we remand 
it to that Court with a direction that Musam- 
mat Zinat Jan should be impleaded as a 
defendant under O. [, r. 10 and the suit 
should then be disposed of on its merits. 
As the suit has been disposed of on a pre- 
liminary point, we direct that the court-fee 
on appeal should be refunded and the 
. other costs incurred in this Court should 
be costs in the suit. Pleader’s fees Rs. 200. 
D. Case remanded. 
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PRIVY COUNCIL 
Appeal from the Bombay High Court 
December 6, 1937 
Lorp THANKERTON, SIR LANOELOT 
SANDERSON AND Lorp NORMAND 
(LoRD PRESIDENT OF Taz Court oF SESSION) 
Tre DISTRICT LOCAL BOARD, 
AHMEDABAD AND OTHERS— 
APPELLANTS 
yersus 
Tar SECRETARY or STATE— 
RESPONDENT 
Bombay Local Funds Act (III of 1869), ss. 3, 4— 
Bombay Local Boards Act (I of 1884),% s. 41— 
Government handing over dharmashala to Fund 
Committee for management before 1869—Bombay 
Local Funds Act, 1869, authorising Com- 
mittee to hold property—No provision for 
vesting of property—Board managing the said 
dharmashala—Sale of part of such property and 
their leases by Board--Board claiming ownership 
of property—Onus—Government, if estopped from 
denying ownership—Hvidence Act (I of 1872), 
ss. 110, 114. h 
Before 1864, the area in suit, together with other 
areas belonged to the Government. On the disputed 
areas there was'a dharmashala or bungalow rest- 
house together with out-houses and buildings. Ia 
the first half of the 19th century the Government 
initiated a plan for placing upon local bodies the 
responsibility for certain local eervices. About 1862 
or 1863, the Government authorised the establish- 
ment of local funds for local objectsto be managed 
bya Committee of officials and non-officials with 
the Collector as President, but these arrangements 
rested upon an informal basis. In 1864, however, 
for the first time the scheme received formal legis- 
lative sanction. The Bombay Local Funds Act, 1869, 
authorised the Government to create in every Dis- 
trict a Local Fund Committee. By s. 3 the Oom- 
mittee was declared to be competent to hold prop- 
erty, movable and immovable, to convey the same, 
and to enter into all necessary contracts for the 
purpose of the Act. Section 4 placed on the Oom- 
mittee the duty of providing for the requirements 
of the District with respect to, inter alia dharma- 
shalas. The Act contained no provision for vesting 


any property inthe Committee and the subsump- ` 


tion of the Act was that there were no pre-existing 
bodies to which the new statutory Committees could 
be regarded as successors. In fact, however, a pre- 
statutory Committee had the possession in and 
management of the bungalow built on the disputed 
lands, and of the disputed lands themselves. The 


DISTRIOT LOCAL BOARD, AHMEDABAD V. SEORETARY OF STATE (P. O.) 


931 


Bombay Local Funds Act of 1869, was re-placed by 
the Bombay Local Boards Act of 1884, s. 41 o£ which 
enacted that all such immovable and other property as 
was held byor in trust for any Committee under the 
1869 Act should vest inthe District Local Boards 
and the taluka local boards established by the Act 
of 1884. The 1884 Act was inturn re-placed by 
the Bombay Local Boards Act, 1923. Counside:able 
sums, presumably provided by the Government, 
were expended onthe maintenance of this or other 
dharmashalas in the District between 164 and 1878. 
In 1874, a portion of the lands which formed part 
of the compound of the dharmashala was soldto a 
private individual. Another sale of a further area 
was made in 1876, in circumstances which were in- 
distinguishable from the sale of 1874. In 1908, a 
lease of the bungalow was granted to the pro- 
prietors of a certain hotel for a period of 10 years, 
and this lease was renewed in 1918. The District 
Local Board brought a suit for declaration that 
the disputed area together with the Rest House or 
dharmashala was their property : 

Held, (i) that the onus was on the Government to 
prove that they were the owners of the property 
in dispute; {p. 983, col. 1] 

(ii) that the pre-statutory local funds Committees 
had no power to acquire lands. That power was 
not conferred on any iocal funds Committee till 
1869, when the Act of that year conferred it on the 
new statutory Committees. It necessarily followed 
that the lands in suit which originally belonged to 
the Government could not have become vested in 
the pre-statutery Oommittee in 1864. Nor could 
they have become vested vi statutt in the statutory 
body created in 1869, forthe statute merely confer- 
red upon the new Committee a power to acquire 
lands and transferred no property to it; |p. 9-3, cal. 

(iii) that under s. 41 of the 1884 Act lands 
“held in trust for any Committee for the purpsses 
of the Bombay Local Funds Aci, 1869,” vested in 
the boards set up by the Act of 1884. But it was 
impossible to hold that tue individual members of 
the local funds VUommittee in 1964, were trustees 
for a body which was then non-existent; [<bid.] 


(iv) that no case of estoppel was established from 
the facts of alienation by sale of parts of the cum- 
pound in 1874 and i876, and of theleases of the 
land in i908 and 1918. There was never any clear 
and unequivocal representation by Government 
that the Uommittee or the Board were owners 
of the land. It was not shown, that any action of 
the Committee was induced by any representation 
or conduct ofthe Government. But even if it be 
assumed that they were the grantors andthat the 
Government were merely consemters, that would 
afford no ground for holding that the Government 
was estopped ina question with the Board from 
asserting its ownership of the lands which were 
not alienated and, therefore, not dealt within the 
conveyances, [p 984, col. L] | 

(v) that the bungalow and its compound were in 1854 
possessed by the pre-statutory Committee for the 
limited purposes of management and malutenance 
and the character of that possession remained un- 
changed till this day. The Goverameat had dis- 
charged the onus laid on it by s. 110 ofthe Evi- 
dence Act, by showing that the possession enjoyed 
by the Board rested on a basis inconsistent with a 
right of property. [p. 935, cul. 1.] 


Messrs. J. P. Eddy, K. C. and T. B, W. 
Ramsay, for the Appellants. 
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Sir Thomas Strangman, for the Respond- 
ent. 

Lord Normand (Lord President of 
the Court of Session).—Thisis an appel 
from a judgment of the High Court of 
Judicature at Bombay reversing a judg- 
ment and decree of the First Class 
Subordinate Judge at Ahmedabad. The 
appellants are the District Local Board, 
Abmedabad.and the Taluka Local Board, 
North Daskroi, Ahmedabad. They are 
tke plaintiffs in the suit, and they ask for 
a declaration that a certain area of land, 
11,384 square yards in extent, situated 
at Ahmedabad is their property. The 
defendant, the respondent, is the Secretary 
of State. The Subordinate Judge found 
in favcur of the appellants and granted 
the decree craved holding that the pro~ 
perty in the lands in suit had been 
transferred by the Government to the 
Local Fund Committee at Ahmedabad in 
1864 and had been thereafter transferred 
by force of subsequent enactments to 
the appellants. The High Court held that 
there was no vesting of the property in the 
appellants, and further that the respondent 


was not estopped from denying that 
the appellants are owners of the land 
in suit. 


The salient facts are not in dispute, 
and it is upon the legal inference which 
arises from them that controversy centres. 
Before 1864 the area in suit, together with 
other areas later conveyed to a private 
party, belonged to the Government. On the 
disputed area there was a dharmashala 
or bungalow rest-house together with out- 
houses and buildings, all of which were 
also the property of the Government. 
In the first half of the 19th century the 
Government initiated a planfor placing 
upon local bodies the responsibility for 
certain local services. Until the year 
1569 the Governmént seems to have been 
feeling its way, and what was then done 
was tentative and provisional and lacked 
clear formulation. About 1562 or 1863 the 
Government of the Presidency authorised 
the establishment of local funds for local 
objecis to be managed by a Committee 
of officials and necn-officials with the 
Collector as President but these arrange- 
ments rested upon an informal basis, 
In 1869, however, for the first time the 
scheme received formal legislative sanction. 
The Bombay Act III of 1869, s. 2, 
authorised the Government to create in 
every District a Local Fund Ccmmittee, 
one-half of whick were to be non- 
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official persons, the Collector or Sub- 
Collector was to be ex officio President 
and the Committee was to act under the 
control and general supervision of the 
Revenue Commissioner. All proceedings 
of the Committee were to be subject to the 
review and control and final decision of the 
Government. Bys. 3 the Committees was 
declared to be competent to hold property 
movable and immovable, to convey the 
same, and to enter into all necessary con- 
tracts forthe purpose ofthe Act, Section 4 
placed on the Committee the duty of 
providing for the requirements of the 
district with respect to inter alia, 
dharmashala. By s. 6 the Goverment was 
authorised tolevy a cess for the purposes 
of the Act, and by s.9 the net proceeds 
of this cess were made available to the 
district local fund. Under s. 10 the Com- 
mittee were authorised to administer such 
other funds as might be placed at their 
disposal by the Government or by private 
individuals. The Act contains no provi- 
sion for vesting any property in the 
Committee and the subsumption - of the 
Actis that there were no pre-existing 
bodies to which the new statutory com- 
mittees could be regarded as successors. 
In fact, however, a pre-statutory com- 
mittee at Ahmedabad had the possession 
in and management of the bungalow 
buit on thedisputed lands and of the 
disputed lands themselves, and of the 
lands subsequently sold which together 
formed the site and compound ofthe bun- 
galow. 

The Act of 1869 was replaced by the 
Bombay Local Boards Act of 1834. It is 
here necessary to refer only tos. 4] which 
enactsthat all such immovable and other 
property as was held by or in trust for any 
Committee under the 1869 Act should vest 
in the District Local Boards and the 
Taluka Local Boards established by the 
Act of 1-8!. The 1°84 Act was in turn 
replaced by the Bombay Local Boards Act, 
1923 from which the present appellants 
derive their powers It isi agreed that if the 
disputed lands were vested in the Local 
funds Committee under the 1-69 Act, 
these lands are now vested in the appeil- 
ants by force of the Acts of 1834 and 
1923. The bungalow and compound were 
in the possession of the statutory committec 
and afterwards of the Boards set up by the 
1684 Act and are nowin the possessior 
of the appellants. 

Considerable sums, presumably provide: 
by the Government were expended on the 


è 
1837 


maintenance of this or other dharmashalas 
in the District between 1864 and 1878. 
In 1874 a portion of the lands which 
formed part of the compound of the 
dharmashalas was sold to a private indivi- 
dual. The conveyance has not been produc- 
ed in evidence and it is, therefore, uncertain 

whether the Local Fund Committee, acting 
-~ under the statute of 1869, were the gran- 
tors. But correspondence and documents 
which . are in evidence show that the 
“Qollector and President, Local Funds 
Committee,” applied to the Revenue Com: 
missioner, Northern Division, for sanction 
‘to the sale of this parcel of land and to 
the crediting of the proceeds to the local 
funds of the District. Another sale of a 
further area was made in 1876 in cir- 
cumstances which are indistinguishable 
from the sale of 1874. There is produced 
in evidence an extract from the general 
index of sheet J, No. 1 of the map 
‘of the City of Ahmedabad dated Nov- 
ember 11, 1878, with entries showing 
the lands thus disposed of as private 
‘property. But the remaining area on which 
the bungalow stands is entered as the 
' property of the Government. 


_ In 1908 a lease of the bungalow was 
granted to the proprietors of the Grand 
Hotel for a period of 10 years, and this 
_lease was renewed in 1918. Again the 
leases themselves are not in evidence, but 
an admission is made in the respondent's 
case that the Taluka Local Board of 
, Ahmedabad with the sanction of the 
. Commissioners, Northern Division, let the 
Ls il to the proprietors of the Grand 
otel. 


On these facts the appellants maintain 
- that they or their predecessors, having long 
‘been in possession of the bungalow and 
disputed land, are entitled to the benefit 
‘of s. 110 of the Evidence Act, 1872, which 
provides that “when the question is whether 
any person is owner of anything of which 
. he is shown to be in possession, the 
burden of proving that he is not the 
owner is on the person who affirms that 
he is not the owner.” The onus is, there- 
‘fore, on the respondent and the crucial 
. question in the case is whether he has 
‘discharged it, 
In the opinion of the Board, agreeing 
‘with the learned Judges of the High Court, 
it is demonstrated that the pre-statutory 
- Local Funds Committees had no power to 
acquire lands. That power was not con- 
: ferred on any Local Funds Committee till 
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1869 when the Act of that year conferred 
if on the new statutory committees. It 
necessarily follows that the lands in suit 
whieh originally belonged to the Govern- 
ment could not have become vested in the 
pre-statutory committee in 1864. Nor could 
they have become vested i statuti in the 
statutory body created in 1869, for the 
statute merely conferred upon the new 
Committee a power to acquire lands and 
transferred no property to it. That is suffi- 
cient to dispose of the finding in favour of the 
uppellants made by the Subordinate Judge, 
who omitted to notice that the pre-statutory 
committee was not qualified to own land. 
Faced with this difficulty Counsel for 
the appellants put forward an alternative 
case, which had not been made in the 
Courts below. He maintained that the 
lands in suit must be deemed to have been 
transferred by the Government in 1864 to 
the individual members of the pre-statutory 
committee as trustees for that Committee, 
and that the lands had vested by force 
of s. 41 of the Act of 1884 ia the District 
Loeal Board or the Taluka Local Board. 
This contention, even if it were now open 
to the appellants, is in the opinion of the 
Board without foundation. Unders. 41 of 
the 1884 Act, lands “held in trust for any 
Committee for the purposes of the Bombay 
Local Funds Act, 1869," vested in the 
Boards set up bythe Act of 1884. But 
it is umpossible toh ld that the individual 
members of the Local Funds Committee in 


. 1864 were trustees for a body which was 


then non-existent. 
The argument, therefore, postulates that 
in 1864 the Government transferred lands 


owned by it to certain individuals sub- 


ject to a verbal trust for behoof of 
the pre-statutory committee, though at 
that date the policy of the Government 
was still experimental and the supposed 
trust purposes had not been definitely 
settled and adopted. It further p :stulates 
that this verbal trust made provision for 
the death and resignation of trustees and 
for all the machinery of trust succession. 
It assumes without warrant that the trust 
in some way enured after the passing of 
the Act of 1869 to the benefit of the 
statutory committee. It fails to explain 
why the trust, instead of being terminated 
by a transfer of the trust property as soon 
as a competent transferee was created by 
the 1869 Act, was carried on till vesting 
automatically tock place under s. 41 of the 
1884 Act, and it also fails to account for 
the fact that in 1874, and 1876 there is 


984 `” 


no mention ofthe trustees who ex hypothesi 
alone had a title to convey the lands which 
were then sold. ‘his a'lernative case can be 
dismissed as extravagantly improbable i 
fact and unmaintainable in law. 

The appellants founded on the expenditure 
upon the bungalow by the successive Com- 
mittees charged with ils maintenance, and 
upon ihe circumstances attending the 
Sales of portions of the compound attached 
to 16 in 1374 and 1876, and the leases 
granted in 1908 and 1918. They referred 
to these facts as evidence supporting the 
inference that the Government had trans- 
ferred the property in the whole com pound 
to the pre-statutory committee or to trustees 
in 1864, But as this transfer has been 
shown to have been a legal impossibility, 
this aspect of the facts founded on need 
not be further considered. 


It remains, however, to consider the 
argument for estoppel. The learned Sub- 
ordinate Judge did not find it necessary 
to deal with it. In the High Court it 
appears to have been based entirely upon 
the expenditure said to have been laid 
out on the bungalow. The appellants, 
however, now base the argument on the 
alienation by sale of parts of the com- 
pound in 1874 and 1876 and cn the leases 
of the lands in suit in 1408 and 1918. 
The Board consider that no case of estoppel 
1s establised and that the opinion expressed 
by Broomfield, J.in rejecting the case for 
estoppel pleaded in the High Court is equal- 
ly applicable to the case for estoppel now 
pleaded. The learned Judge says: “I do 
not find that there was ever any clear and 
unequivocal representation by Government 
that the Committee or the Board were 
owners of the land. It is not shown, [Í 
think, thatzany action of the Committee was 


induced by any representation or conduct 
of the Government, 


The conveyances of 1874 and 1876 have 
not been produced in evidence and it is 
therefore, not established that the Local 
Funds Committee were the grantors. But 
even if it be assumed that they were the 
grantors and that the Government were 
merely consentors, that would afford no 
ground for holding that the Government 
18 estopped in question with the appellants 
from asserting its Ownership of the lands 
which were not alienated and, therefore 
not dealt wi'h in the conveyances. The cor- 
respondence and documents which are pro- 
duced In evidence are ambiguous and 
inconclusive. The request for Government 
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sanction to the sale and to the crediting of 
the proceeds to the local funds was signed 
by “the Collector and President of the 
Local Funds Committee”. His position 
illustrates the ambiguity which underlies 
the whole evidence relative to this matter. 
The fact is that the question who was the 
owner ofthe land which it was proposed 
to sell did not arisein .1874 or in 4876 
and no clear representation by words or 
conduct was made about it. Moreover, the 
sales were not induced by any considera- 
tions relating to the ownership of ` the 
lands. The Government's consent to the 
sales may have been required either be- 
cause it owned the lands or because the 
proeeedings of the Committee, if it were 
the owner, were by the Actof 1869 subject 
to Government review. The consent of the 
Government to the application\ef the pro- 
ceeds of the sale is equally ambiguous. 
The Government and the Committee were 
concerned not at all with the question of 
ownership ‘but with the qüestion whether 
the sale of a portion of the compound 
would interfere with the comfort of trae 
vellers who used the dharmashala. The 
entries inthe general index of the map of 
Ahmedabad are of much greater signifi- 
cance than the circumstances founded on 
by the appellants. These entries clearly 
show that the retained land on which the 
bungalow stood remained in 1878 the pro- 
perty of the Government. | 
The circumstances attending the grants 
of the leases of the bungalow are also 
equivocal, and no clear representation as 
tothe ownership of the site can be dedticed 
from them. The leases themselvés are not 


- produced in evidence, but there is the ad- 


mission that the Taluka Local Board, with 
the sanction of tae Commissioner, let the 
bungalow to the proprietors of the Grand 
Hotel. If, however, the Taluka Lccal Board 
were in possession of the bungalow for the 
purpose of maintaining it as a rest-house, 
an arrangement by which the Taluka 
Local Board let it fcr a term of years 
to an Hotel company with the consent of 
the Government, is quite consistent with 
the Government's retention of the proper- 
ty in the bungalow. There is no clear 
representation by the Government that the 
Taluka Local Beard was owner of the 
bungalow or its site and the Taluka Board 
was not induced to alter its position by any’ 
such representation. 

Nothing in the circumstances attending 
any of these transactions is in any degree 
inconsistent with the position which the 


| | 

1937 
Gevernment took up when the question of 
the ownership of the disputed lands was 
raised in 1888. The Government's attitude 
then was that “the bungalow had been 
transferred for a specific purpose, but if it 
ceases to be used for that purpose the righis 
of the Local Board to the use of the com- 
pound would cease.” 

In the opinion of the Board the bungalow 
and its compound were in 1864 possessed 
by the pre-statutory committee for the 
limited purposes of managemeut and maln- 
tenance, aud the character of that posses: 
sion has remained unchanged till this day. 
The Government has discharged the onus 
laid on itby s. 110 of the Evidence Act by 
showing that the possession enjoyed by the 
appellants rests on a basis inconsistent with 
a ight of property. Such plausibility as 
attaches to the. appellants’ case depends on 
ambiguous expressions of opinion or inten- 
tion given by Government offisials at a 
time when the ownership of the lands in 
suit was not relevant to the questions under 
discussion. It ignores the fact that there was 
no statutory necessity and no necessity in the 
nature of things for any transfer of the 
property either of the bungalow or of its 
compound, for the whole duties of the 
Committees and Boards successively 
charged with the administration of the local 
funds for the purpose of maintaining 
dharmashalas could be adequately dis- 
charged without their acquiring any lands 
or buildings in property. When the 
Government provided an existing dharma- 
shala all that was necessary was that the 
Local Board should have possession of it 
for the purposes of management and main- 
tenance. 

For these reasons the Board will humbly 
advise His Majesty in Council that the 
appeal should be refused and that the judg- 
ment of the High Court of Judicature at 
Bombay should be affirmed and that the 
respondent should be found entitled to the 
eosts of this appeal. ; 

D. Appeal dismissed. 


_ Solicitors for the Appellants.—Messrs. 
Nehra & Co. 

' _ Solicitors for the Respondent —The India 
Office. 
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PRIVY COUNCIL 

Appeal from the Court of the Judicial 

Commissioner, Ajmer-Merwara 

December 20, 1937 

Lorp THANKE&TON, SIR SHADI LAL AND 
Sirk GEORGE RANKIN. 

Syed ALTAF HUSSAIN AND otagres— 

APPELLANTS 
Versus 
Diwan Syed ALE RASUL ALI KHAN 


AND OTHERS—RRSPONDENTS 

Muhammadan Law—Religious endowment —Offer- 
ings—Respective share: in, of sajjadanashin and 
servitors—Power of sajjadanashin to give perpetual 
aa of offerings—Such lease, if binding on successor- 
in-office. 

Held, (7) on the question of the validity of the 
perpetual lease of the sajjadanashin's share of the 
offerings, that the right to receivea share of the 
offerings was a right attached to the office of the 
Diwan (sajjadanashin) and that each successive 
incumbent of that office was entitled to receive that 
share as long as he held the office, An alienation 
made by a Diwan of his share in the offerings 
could not bind his successors and that the lease could 
not preclude the succeeding Diwan from claimiug his 
legitimate share in the offerings; 

(ii) -as regards the offerings made by the pilgrims, 
that a distinction must be drawn between those 
articles, such as qabarposhes (coverings for the 
tomb), which were presented for the use of the 
Durgah, and the other offerings which were made at 
the Durgah. While the offerings belonging to the latter 
category may be divisible between the Diwan and the 
Khadims (servitors), those made for the specific use 
of the Durgah were the property of the Durgah, ‘The 
gabarposhes, as well as gold orsilver vessels or im- 
plements presented fur the use of the Duryah, must 
be kept by the Durgah Oommittee on behalf of the 
Durgah ; and neither the Diwan nor the Khadima 
were entitled to participate in those offerings, 

(iit) as regards the respective rights of the Diwan 
and the Khadims in the offerings which were not 
the exclusive property of the Duryah, that the claim 
of the Diwan to exclude the Khadims from a share 
in the offerings at the Durgah must be rejected ; 

(iv) thatthe Khadims were entitled to all the 
coins not exceeding two annas in value irrespective 
of ete they are made ofcopper or any other 
metai. 


Mr. A> M. Dunne, K. C. and Sir 
Thomas Strangman, for the Appellants. 


Mr. W. Wallach and Mrs, J. Clark, for 
the Respondents. 


Sir Shadi Lal.—The dispute in this case 
relates to the distribution of the offerings 
made by the pilgrims to the tomb of 
Khwaja Moinuddin Chisti ab Ajmer. The 
tomb in question, generally known as 
Durgah Khwaja Sahib, Ajmer, has, for 
centuries past, been a place of pilgrimage 
for devout Moslems: and the presents 
made by the pilgrims to the Durgah have 
led to frequent disputes between tne saj- 
jadanashin (called Diwan Sahib) on the 
one side, and the Khadims (servitors) on 


£&6 
the other side. The sajjadanashin is a 
descendant of the Saint, while the Kha- 
dims are the descendants of the original dis- 
ciples of the saint. 

In {September 1912, Diwan Sharfuddin, 
the predecessor of the present sajjada- 
nashin, granted to the Khadims, a per- 
petual lease of the sajjadanashin's share 
of the offerings made at the shrine for 
Rs. 500 a year. For about ten- years there 
was no controversy between the sajjada- 
noshin andthe Khadims about the division 
of the offerings. In 1922 Diwan Sharfud- 
din died and was succeeded by Diwan 
Syed Ale Rasul Ali Khan, who refused to 
recognise the validity of the lease granted 
by his predecessor in respect of the saj- 
jadanashin’s share of the offerings. His 
refusal resulted in the revival of the old 
dispute, and ultimately led to the present 
litigation. 

The main combatants are the sajjada- 
nashin and the Khadims, but there is also 
a Durgah Committee which is interested in 
the offerings. This Committee consists of 
persons who were appointed, under the Re- 
ligious Endowments Act, XX of 1863 to 
perform the duties of the Trustees of the 
Durgan property. The trial Judge ad- 
judicated upon the rights of the various 
parties to the dispute, but on appeal his 
decision has been modified by the Judicial 
Commissioner of Ajmer-Merwara in respect 
of a few matters which will be discussed 
presently. The sajjadanashin as well as 
the Khadims are dissatisfied with the ap- 
pellate judgment, and have appealed to 
His Majesty in Council. Their Lordships, 
after examining the arguments submitted 
to them, do not think that that judgment 
can be successfully challenged exception cne 
small point. 

In view of the importance of the points 
in controversy, their Lordships, however, 
consider it advisable to discuss them 
seriatim. 

On the question of the validity of the 
perpetual lease of the sajjadanashin’s 
‘share of the offerings, the Court of Appeal, 
concurring with the trial Court, holds that 
the right to receive a share of the offer- 


ings is a right attached to the office of the - 


Diwan and that each successive incum- 
‘ bent of that office is entitled to receive 
that share as long as he holds the office. 
< An alienation made by a Diwan of his 
- share in the offerings cannot bind his suc- 
cessors. This decision has not been im- 
-.pugned by the learned Counsel for the 
Khadims, and it is, therefore, clear that the 
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lease cannot preclude the present Diwan 
from claiming his legitimate share in the 
offerings. b 


As regards the' offerings made by the 
pilgrims, it was conceded by all the parties 
before the Court of Appeal that a distinc- 
tion must be drawn between those articles, 
such as gabarposhes (coverings for the 
tomb), which are presented for the use of 
the Durgah, and the other offerings which 
are made at the Durgah, While the offer- 
ings belonging to.the latter category. may 
be divisible between the Diwan and the 
Khadims, those made for the specific use 
of the Durgah are the property of the 
Durgah. The Khadims, however, claim 
that an article presented for the use of the 
Durgah becomes the property of the Durgah 
only if the donor pays a tawan or custody 
money tothem in respect of that article. 
There is, however, no documentary evidence 
to support the theory that the Khadims are 
entitled toan article presented for the use 
of the shrine, if the donor thereof does 
not pay them custody money. ‘They place 
their reliance only on oral evidence, which 
has been rightly disbelieved by the Gourt 
of Appeal. Indeed, the claim is wholly 
unreasonable and cannot be sustained. The 
qabarposhes, as well as gold or silver vese 
sels or implements presented for the use 


of the Durgah, must, therefore, be kept by 


the Durgah Committee on behalf of the 
Durgah; and neither the Diwan nor the 


Khadims are entitled to participate in those 


offerings. 


There remains the question of the res- 
pective rights of the Diwan and the Khadims 
in the offerings which are not the exclusive 
property of the Durgah. It is contended 
by the Diwan that he'is entitled to all the. 
oferings made at the Durgah to the exclu- 
sion of the Khadims, and this claim is 
based upon a firman alleged to have been 
granted by the Emperor Shah Jahan in 
1640 A. D. This firman is, however, of 
doubtful authenticity, and the Courts below 
have concurred in holding that the firman 
has not been’ acted upon, and that the 
practice, which has been followed by the 
successive Diwans and Khadims in respect 
of the distribution of the offerings, runs: 
counter to the firman. Their Lordships 
see no Valid reason for departing from the- 
concurrent findings on a question of fact. 
and the claim of the Diwan to exclude th» 
Khadims froma share in the offerings a 
the Durgah must, therefore, be rejectedl 
This is the only point raised by the Diwar 
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in his appeal, and that appeal must, there- 
fore, fail. 

lt appears that the offerings, which are 
not intended for the use of the Durgah, 
are made at various places in the build- 
ings attached to the shrine, but all the 
valuable presents are made within the 
main building or the sacred dome which 
contains the tomb of the saint. Now, the 
Khadims maintain that the Diwan is enti- 
tled to share only in the offerings made 
at the foot of the tomb, and that he has 
no right to share in the offerings made 
of other partsof the tomb. The Court of 
Appeal holds that there is no evidence to 
support this distinction, and it is signifi- 
cant, that no such distinction was sug- 
gested by the Khadims in their written 
statement. The finding of tha Appellate 
Court on the issue must, therefore, be 
affirmed. 

There are certain other offerings of small 
value which have by usage been regarded 
as the exclusive property of the Khadims, 
whether they are made inside the dome or 
outside. The learned Judicial Commissioner 
finds that to this category belong copper 
coins and cowries, and gold and silver arti- 
cles (other than coins) of a value of less 
than eight annas and also cotton cloth of 
aninfoerior quality. The Khadims urge that 
they are entitled to all coins of two annas 
or less in value, and ‘hat itis immaterial 
whether they are made of copper or any 
othere metal: such as silver or nickel. It 
appears that the Khadims, who worked as 
servants of the shrine, were allowed to 
take coins of a small value which were 
given by the pilgrims for their services, 
and there is no valid reason why the 
sajjadanashin, who occupies a position of 
importance and dignity, should claim a 
share in coins of small value which are 
given by the pilgrims as rewards for the 
services rendered to them by the servitors. 
Nor is there any evidence to suggest a dif- 
ferentiation between coins of copper and 
those cf other metals. Indeed, it is doubt- 
ful whether the learned Judge of the Ap- 
pellate Court intended to make any such 
distinction. Their Lordships think that the 
Khadims are entitled to all the coins not 
exceeding two annas in value irrespective 
of whether they are made of copper or any 
other metal. To this extent the appeal 
preferred by the Khadims is allowed, but 
in all other respects the judgment pro- 
nounced by the Court of Appeal must be 
affirmed. 

Their Lordships desire to make it clear 
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that the Durgah Committee referred to in 
the judgment appealed against is a Com- 
mittee to hold and to administer the Dur gah 
property on behalf of the Durgah, and 
has no right as against the institution. 

The result is that while the appeal 
brought by the Diwan should bs dismissed, 
that preferred by the Khadims should be 
allowed only tothe extent mentioned above. 
Considering that the Khadims succeed on 
only one minor point but fail in all other 
respects, their Lordships think that the 
parties should bear their own costs here. 
They will humbly advise His Majesty ac- 
cordingly. 

D. Order accordingly. 

Solicitors for the Appellants:—Messrs. T. 
L. Wilson & Co. 

Solicitors for the Respondents:—Messrs. 
Douglas Grant & Dold. 





CALCUTTA HIGH COURT 
Civil Appeal No. 1125 of 1934 
February 14, 1936 
___ _M.O. Guosz, J. 

Rai HARENDRA NATH 
CHOUDHURY —Pratntire— 

APPELLANT 
veTsus 
AMAL KUMAR ROY CHOUDHURY 
AND OTHERS—DgFENDANT3S— 
RESPONDENTS 

Landlord and tenant—Rent-free tenure — Long 
possession without payment of rent—Presumption— 
Tenant to establish that tenure is rent-free when 
it is within revenue paying-estate. 

Long possession without payment of rent may 
justify in particular circumstances, an inference of 
a rent-free tenure. The onus is always on the side 
of the tenant to establish by satisfactory evidence 
that the tenure he holds is rent-free, when the 
landlord has shown that the land is within the 
revenue paying estate. Jafar Ahmad v. Birendra 
Kishore (1), Bipradas Pal v. Monorama Devi (2), 
Jagdeo Narain Singh v. Baldeo Singh (3), Chattra 
Nath v. Babar Ali (4) and Brojendra Kishare Roy 
v. Mohim Chandra (5), relied on. 


O. A. from appellate decree of the 
Additional Sub-Judge, First Court, 24- 
Parganas, dated January 8, 1934. 

Messrs. Hira Lal Chakravarti and 
ella Nath Basu (Sr.), for the Appel- 
ant. 

Mr. Anilendranath Roy Choudhury, for 
the Respondents. 

Judgment.—This appeal arose out ofa 
suit for assessment of fair rent in respect 
of a tenure of 1°95 acres held by the 
defendant within the puinz tenure of the 
plaintiff. The Record of Right which was 
finally published in 1927 recorded the lands 
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in suit as in the possession of the de- Jagdeo Narain Singh v. Baldeo Singh (3)s° - 
fendants: within the revenue paying Chattra Nath v . Babar Ali (4) and 


putni tenure cf the plaintiff and though 
not paying any rent, the defendznt was 
recorded as liable to pay rent.. Thereafter 
the plaintiff instituted the suit for assess- 
ment of fair rent. The defence was that 
it was a rent-free holding of the defen- 
dants. The trial Court repelled the defence 
contention and assessed fair rent at Rs. 9 
per annum. The defendants appealed 
and the learned Subordinate Judge has 
held that the defendants established that 
their holding was rent-free holding and 
dismissed the plaintiff's suit. Against that 
decree, the plaintiff appeals to this Court. 

On the side of the plaintiff there is only 
the settlement record which shows that 
the land is situated within the plaintif's 
putni tenure for which the plaintiff has 
to pay rent to his superior landlord. As 
the and is within the revenue-paying 
estate of the plaintif, the onus is on the 
side oithe defendant to show that tkis 
land is held rent free. In support of 
the defence the defendant produced two 
documents, one a mortgage bond dated 
Pous 4, 1231 B. S. executed by Ganga- 
narain Chakravarti and Ramdhon Chak- 
ravarti in favour of Sk. Gayedi. They 
morigaged the lands to Sk. Gayedi for a 
certain sum. There is no mention in 
the document that the lands were held 
on a rent-free tenure, The next docu- 
ment is that of a sale dated Bhadra 6, 


ye B. S. executed by Danki Bibi, 
ae of Sk. Gayedi, in favour of the 
predecessors of the defendants. It was 


stated in that document that the lands 
were niskar brahmottar, but nothing was 
stated as to who was the original holder 
of the rent-free tenure or how it became a 
rent-free tenure. There was a mere bald 
statement that it was a niskar brah- 
ja the defendants stated that they 
never paid rent for this land. The plain- 
tiff purchased the superior putni in 1917. 
He instituted a rent suit against the defen- 
dant in 1925 but was not successiul. The 
question is whether upon these facts the 
defendants are entitled to claim that the 
lands in suit are 2 rent-free tenure. 
Numerous cases were cited at the Bar, 
namely Jafar Ahmad v. Birendra Kishore 
(1), Bipradas Pal v. Monorama Levi (2), 


(1) 92 O L J 126; 24 Ind. Cas. 319; A I R 1914 Cal. 


Bas) o2 O W N 396; 47 Ind, Oas. 49; ATR 1919 Oal 
ob, 45 OSTA. 


Brojendra Kishore Roy v. Mohim Chandra 
(5). Upon perusal of the reported cases 
lt appears that lung possession without 
payment of rent may justify in parti- 
cular circumstances an inference of a rent- 
free tenure. The onus is always on the 
side of the defendant to establish by satis- 
factory evidence that the tenure he holds 
in rent-free when the landlord has shown 
that the land is within the revenue-paying . 
estate. 

In this case the only document on the 
side ofthe defendant is a kabala of 1266 
B. S. where there is a bare slatement that 
It is a niskar brahmottar tenure There 
is no evidence of the origin of the tenure. 
Astothe plea of non-payment of rent, . 
the argument on the other side is that 
the kabala of 1266is nota registered 
document and the landlords were not aware 
of the assertion of a rent-free tenure. 
by the defendants. There is nothing to 
show that the landlords were aware of 
these lands orthat they ever made any 
claim for rent from the defendants. The 
first claim for rent was made in 1925 and 
the suit was instituted in 1932. It can- 
not, therefore, be said that the defendants 
held theland openly and adversely to the 
plaintiffs as arent-free tenure. In all the 
circumstances of this case, it cannot be 
held that the defendants have established 
their plea of a rent-free tenure. The 
decree of the Courtof Appeal below is 
reversed and that of the Court of first in- 
stance is restored with costs in all.the 
Courts. Leave to appeal is refused. 


D Appeal allowed. 

(8) 49 I A 399; 71 Ind. Cas, 9384; A I R 1922 P O 
272: 2 Pat. 38: 3P LT 605; 38014 499; 32 M LT 
1; (1923) M W N 361; 27 O W N 9293;45 M L J 460 ` 


PO). 
(4; 29 O W N 333; 86 Ind. Oas. 835; A I R 1925 Cal 
35. 
(5) 31 O W N 32; 99 Ind, Cas 189; A I R 1927 Cal 
1. 


PRIVY COUNGIL 
Appeal from the Oadh Ohief Court 
December 16, 1937 
Lokp MaAOMILLAN, SIR SAADI DAL AND 
Sır GRORGR RANKIN. 
Thakur GAJENDRA SHAH — 
APPELLANT 
- versus 
Thakur SHANKAR BAKHSH 
SINGH AND OTHERS-—RESPONDENTS 
Deed—Construction—Deed of settlement—Dispute 


“1937 


‘as to succession to taluqdari estate between paternal 
grandmother . and nearest male agnate of deceased— 
Deed of settlement between parties — Lady made life 
tenant regarding certain property — One of clauses 
empowering the lady to utilize and spend principal 
and interest on mortgages without possession as she 
liked —Nezt clause empowering her to get mortgages 
redeemed and deal with them in same way as mentioned 
in previous clause — Held she could not accept any 
amount she pleased in redemption. 

Disputes arose as to the succession of a talugdari 
estate between S, the nearest male agnate of the 
deceased, and R the deceased’s paternal grandmother. 
These disputes were settled on terms embodied ina 
deed of arrangement between them. Under the 
settlement, the grandmother was constituted the 
tenant for life of the villages owned by the deceased 
-and was expressly precluded from burdening or 
transferring them. On her death the villages life-rented 
by her were to become the property of S. The movable 
property left by tbe deceased was to remainin the 
‘pogsession of R with power “to make anysort of 
transfer." Another paragraph dealt with “several 
mortgage deeds without possession” standing in the 
names of previous owners of the estate; asto these 
R was empowered to utilise or spend the principal 
and interest “in any way she likes.” Then followed 
-pars.8which was thus expressed: “That there are 
several properties also which stand mortgaged with 
possession to the estate regarding which it has been 
settled that if the mortgagors get these properties 
redeemed from R or the said Thakurain Sahiba 
- realizes the amount due under them by means of a 
. Buit, then she will have the same powers as regards 
that money and the interest thereon as have been 
laid down in para. 7, but Rshallhave no power to 
transfer these mortgagee rights.’ Under para. 9 
it was provided that 9 “shall be entitled to 
and enter in possession of the entire property 
mentioned in paras. 6 to 8 which will be left at the 
time of R's death: 

Held, taking into consideration all the circum- 
stances and rejecting the contention that under 
para. 8 of the deed R was at liberty fo accept any 
sum she pleased, however small, in redemption of the 
mortgages in question that the sund interpreta- 
tion of the condition—“if the mortgagors get these 
properties redeemed from R”—-was—‘if the mort- 
gagors redeem the properties by paying up in full 
the mortgage moneys”. 


A. against the decree of Oudh Chief 
Court, (Nonovutty and, Zia-ul-Hassan, JJ.) 
dated September 21, 1934, reported as 152 
Ind. Cas. 468 

Messrs. A. M. Dunne, K. C. and L. M. 
Jopling, for the Appellant. 


Messrs. L. P. E. Pugh, K. C.and S. 
Hyam, for the Respondents. 


Lord Macmillan.— On April 8 1923, 
Harihar Bakhsh Singh, an infant, two' years 
of age, died in right of a talugdari estate 
known as Haluapur in the. District of 
` Sitapur, Oudh, and certain other real and 
personal property. Disputes arose as to the 
succession between Shankar Bakhsh Singh, 
the nearest male agnate of the deceased, 
and Raj Kuar, the deceased’s paternal 
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grandmother. These disputes were settled 
on terms embodied in adeed of arrange- 
ment between them, dated March 6, 1925. 
The question which their Lordships have to 
determine in the present appeal arises on 


the interpretation of this deed of arrange- 
ment. 


Under the settlement, as set forth in the 
deed, Raj Kuar was constituted the 
tenant for life of the villages owned by the 
deceased (with certain exceptions immaterial 


.for the present purpose) and was expressly 


precluded from burdening or transferring 
them. On her death the villages life-rented 
by Raj Kuar were to beceme the property 
of Shankar Bakhsh Singh (again with 
certain immaterial exceptions). Under 
para. 6 of the deed the movable property 
left by the deceased was to rcmain in the 
possession of Raj Kuar with power “to make 
any sort of transfer”. Paragraph7 dealt 
with “several mortgage-deeds without pos- 
Session” standing in the names of previous 
owners of the estate; as to these Raj Kuar 
was empowered to utilise or spend the 
principal and interest “in any way she 
likes.” 

Then followed para. 8 which has given 
rise tothe present controversy. It is thus 
expressed : — 


“That there are several properties also which 
stand mortgaged with possession to the estate 
regarding which it has been settled that if the 
mortgagors get these properties redeemed from 
Musammat Raj Kuar or the said Thakurain Sahiba 
realizes the amount due under them by means of 
a suit then she will have the same powers us 
regards that money and the interest thereon as 
have been laid down in para. 7, but Musammat Raj 
Kuar shall have no power to transfer these mort- 
gagee rights.” , 

Under para. 9 it is provided that Shankar 
Bakhsh Singh “shall be entitled to and 
enter in possession of the entire property 
mentioned in paras. 6 to 8 which will be 
left at the time of Musammat Raj Kuar's 
death.” 


The mortgages referred to in para. 8 fall 
into three groups. The total amount of 
principal thereby secured was about 
Rs. 21,000, and the security subjects con- 
sisted of shares in certain villages of which 
the remaining shares formed part of the 
deceased's estate. These mortgages had 
been outstanding for many years and the 
rents and profits of the mortgaged subjects 
had been enjoyed by the mortgagees. At 
the time of the transactions about to be 
narrated the interest at compound rates had 
accumulated to an almost fabulous amount, 
the sum outstanding in the case of one of 
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the mortgafes being about three and a 
half crores. The equity of redemption 
of all the mortgaged properties was in 
Sumer Singh. 

Such being the position of these mort- 
gages, the following remarkable series of 
transactions took place in 1930. First, on 
April 13, of that year, Raj Kuar executed a 
régistered deed in favour of Sumer Singh 
whereby she purported to “give back” to 
Sumer Singh and disencumber the mort- 
gaged sharein one of the villages in con- 
sideration of a payment of Rs. 16,500. The 
sum then due under this mortgage is stated 
to have been Rs. 252,704. Next, on 
April 14, 1930, Sumer Singh executed a 
series of conveyances in favour of Gajendra 
Shah, the son-in-law of Raj Kuar, whereby 
he purported to convey to the latter the 
equity of redemption of the mortgaged 
shares of the other villages for a total con- 
sideration of Rs. 2,400. Then on Septem- 
ber 18, 1930, Raj Kuar “returned” to 
Gajendra Shah the property of these mort- 

aged shares in consideration of a payment of 
Rs. 40,000. She at the same time executed 
a lease in favour of Gajendra Shah for ten 
years of a large number of villages ap- 
pertaining to the Haluapar estate, but as 
this has been given up, it is no longer 
of importance save as illustrating the 
relations between Raj Kuar and her scn-in- 


law. 

On April 4, 1931, Raj Kuar died and 
Shankar Bakhsh Singh thereupon became 
entitled to enter into possession of his 
rights under the deed of arrangement. 
Confronted with the series of transactions 
above sel out, which, if valid, deprived 
him of all benefit from the mortgages with 
possession, he at once initiated the present 
proceedings against Gajendra Shah and his 
wife and Sumer Singh, since deceased, 
whose represeDtalivee have been sub- 
stituted io his place. In his plaint 
Shankar Bakhsh Singh challenges the 
validity of the reconveyances by Raj 
Kuar of the mortgaged subjects as being 
in contravention of the deed of arrange- 
ment and as cGolourable and fictitious 
transactions for the benefit of her son-in- 
law to the plaintiff's prejudice. The Sab- 
ordinate Judge at Sitapur upheld the 
plaintiff's claim and granted him a decree 
for possession which cn appeal was 
affirmed by the Chief Court of Oudh. 
Gajendra Shah, the first defendant, then 
brought the present further appeal to His 
Majesty in Council. 

- Before their Lordships, as. before the 
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Courts below, the contention of the appel- 
lant was that ona sound construction of 
para. 8 of the deed of arrangement Raj 
Kuar was at liberty to accept any sum 
she pleased, however small, in redemptjon 
of the mortgages in qaestion and that she 
accordingly acted validly and within her 
powers in accepting from the appellant 
Rs. 40,009 in redemption of the mortgages 
on the shares of the villages of which he, 
the appellant, had acquired the equity of 
redemption from Sumer Singh, notwith- 
Standing that Rs. 40,000 represented only 
a fraction of the mortgage moneys due. 
Their Lordships find themselves in 
agreement with the Courts below in reject- 
ing this reading of the clause in question. 
At the time when the deed of arrangement 
was entered into it was manifest that in 
view of the vast sums outs:anding, there 
was no reasonable prospect of the mort- 
gages being redeemed, but as the mort- 
gages formed part of the estate, it was 
proper that. they should be mentioned and 
dealt with as items in the compromise. In 
contrast with the case of the mortgages 
Without possession it was expressly provid- 
ed that Raj Kuar should have no power 
to transfer the mortgages with possession. 
She was to have the principal and inter- 
est thereof to do with as she liked only 
(1) if the mortgagors got the properties 
redeemed frcm her or (2) if she realized 


the amount due under the mortgages by 


means of a suit. 

When it is remembered that the villages 
had for many years been possessed in 
their entirety by the owners of the 
Haluapar estate, as to certain shares in 
property and as to the remaining shares as 
mortgagees with possession, it is in the 
highest degree improbable that Snankar 
Bakhsh Singh would have agreed to the 
mortgaged shares being left at the un- 
fettered disposition of Raj Kuar, for that 
would, in efiect, be the result of permitting 
her to accept any sum she pleased by way 
of redemption from the mortgagors.. If she 
was to have no power of transferring the 
mortgager, it was not likely that she should 
be empcwered to extinguish them on any 
terms she might think fit to accept. In 
their Lordships’ view the sound interpreta- 
tion cf conditicn (1)—“If the mortgagors 
get these properties redeemed from Mu- 
sammat Raj Kuar’— is—‘“if the mortgagors 
redeem the propelties by paying up in full 
the mortgage moneys”. It may be said 
that tbis was a contingency so remote as to 
be inconceivable. That may beso, but in 
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Ja comprehensive settlement, such as the 
deed embodied, it was quite in order to 
cover every item ci the estate, even if this 
particular provision was little more than a 
formality. 

Their Lordships do not find it necessary 
to comment on the character of Raj Kuar's 
transactions with her son-in-law aod Sumer 
Singh beyond saying that such an inter- 
pretation of the terms of para. 8 4s 
would authorise transactions of this character 
is not an interpretation which commends 
itself either as reasonable in itself or as 
likely to have been intended by the 
Parties to the deed when they framed it 
as they did. The transactions challenged 
thus cannot stand, being beyond the powers 
of Raj Kuar under the deed of arrange- 
ment as their Lordships construe it. 

Their Lordships will accordingly humbly 
advise His Majesty that the appeal be dis- 
missed and the decree of the Chief Court 
of Oudh of September 21, 1934, be affirm- 
ed. The appellant will pay the first res- 
pondent’s Coste. 

D. l Appeal dismissed. 

Solicitors for the Appellant:—Messrs. Hy. 
S. L. Polak & Co. 

Solicitors for the Respondents :—Messrs. 
Barrow, Rogers & Nevill. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 323 of 1936 
Baty September 16, 1937 
' HARRIES AND Racuupay SINGH, JJ. 
Mir UMRAO A LI—DEC8EE-HOLDER 
—APPLIOANT 


-VETSUS - 
_ Subedar RUP SINGH -— JUDGMENT- 


DEBTOR— ÜPPOSITE PARTY 
U. P. Agriculiurists’ Relief Act (XXVII of 1934), 
«ss, 30 (2), 3 (1), Proviso 1 — Interest reduced without 
pron by judyment-debtor — But parties heard 
efore passing order — Revision, if lies—Mortgagor 
aagriculturist—Chap. III, if applies — Decree con- 
rerted into instalment decree — Date of decree— 
mindgeordering payment by instalments — Few days 
nore than that allowed by Act, allowed—Revision, if 
«les—In case of judgment-debtor mortgagor-agrz- 
ulturist, instalments, if can be spread over period 
eceeding four years. 
If the Uourt passing the decree has not reduced in- 
rest in accordance with s. 30 (1), U. P. Agriculturists’ 
relief Act, it must do so upon application made to it 
wy the judgment-debtor. Where, however, no applica- 
= is made by the judgment-debtor and the Court of 
sown motion reduces the interest though it gives the 
warties an opportunity of being heard before it does 
9, it cannot be said that the decree-hoider has in 
«ny way been prejudiced, Though the decision of the 
ourt reducing interest is not in accordance with the 
macoVisions of s. 30 (2) of the Act, yetit is not a case 
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in which the High Oourt should interfere under its 
revisional powers. 

A mortgagor agriculturist is an agriculturist to 
whom Chap. III of U. P. Agriculturists' Relief Act 
applies, and therefore, ina case of a mortgage debt 
the agriculturist debtor can ask the Court to order 
payment by instalments spread over a period of four 
years from the date of the decree. Where a decree 
is converted into an instalment-decree, the date of the 
decree isthe date of the instalment-decree and not 
the date of the original decree. It is, therefore, open 
to the Judge to grant instalments to be paid during a 
period of four years from the date of instalment 
decree. Where he has ordered payment by four 
instalments, but the time allowed is only a few days 
more than that allowed by the Act, the matter being 
of very little importance, the High Uourt should not 
interfere in revision. 

The Court has no jurisdiction to order instalmants 
to be spread over a period exceeding four years, once 
it is established that the judgment-debtor is a mərt- 
gagor agriculturist. 


C. R. App. from the order of the Oivil 
Judge, Pithoragarh, dated May 2>, 1936. 


Mr, N. D. Pant, for the Applicant, 
Mr. R. C. Ghatak, for the Opposite Party, 


Harries, J.—This is a decree-holder’s ap- 
plication for revision of an order of the 
learned Civil Judge of Pithoragarh, dated 
May 28, 1936, read with a decree, dated 
February 23, 1936. The facts of the case 
can be shortly stated as follows: On Janu- 
ary 4, 1936, the present applicant obtained 
a mortgage-decree against the respondent 
for a sum of Rs. 3,091-4-9. The defendante-. 
respondent had claimed a reduction of 
interest under the provisions of the Agri- 
culturists’ Relief Act, 1934, but the interest 
does not appear to have been reduced. 
On February 3, 1936, the learned Judge 
passed an order suo motu that the decree 
should be amended in the light of recent 
legislation and he issued notice to the 
parties summoning them before him, On 
February 25, 1936, the parties duly appeared 
and after hearing them, the learned Civil 
Judge reduced the interest payable on this 
loan in accordance with s. 30, Agriculturists’ 
Relief Act, which brought the decretal 
amount down to Rs. 2,749-4-0. He further 
ordered that the decree should be payable 
in four instalments to be paid on March 1, 
1937, 1938, 1939 and 19:0. On April 8, 1936, 
the judgment-debtor respondent made an- 
other application to the Court praying 
that the number of instalments should be 
increased to 19 instalments and on May 25, 
1936, the learned Civil Judge passed an 
order ordering the payment of the decretal 
amount in nine instalments. The present. 
revision is directed against this order of 
Muy 25, 1930, read with the previous order 
of February 25, 1936. 
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It has been contended in the first place 
by Counsel for the decree-holder that the 
learned Judge had no right whatsoever to 
reduce the interest payable upon the loan 
in this case. Section 30 (1), U. P. Agri- 
culturists’ Relief Act, provides that not- 
withstanding anything in any contract to 
the contrary, no debtor shall be liable to 
pay interest on a loan taken before this Act 
comes into force at arate higher than that 
specified in Sch. III for the period from 
January 1, 1930, till such date as may be 
fixed by the Local Government in the 
Gazette. It is to be observed that this 
section is mandatory and provides that no 
debtor shall be liable to pay interest on the 
loan at a higher rate than that specified. It 
appears that when the learned Judge 
passed the mortgage: decree, he overlooked 
the terms of this section. However, it is 
provided by s. 30 (2) of the Act that ifa 
decree has already been passed on the basis 
of a loan and remains unsatisfied, the Court 
_ which passed the decree shall, on the appli- 
cation of the judgment-debtor, amend it by 
reducing in accordance with the provisions 
of cub-s. (1), the amount due on account of 
interest. 

In short, if the Court passing the decree 
has not reduced interest in accordance 
with s. 30 (1), it must do so upon applica- 
tion made toit by the judgment-debtor. In 
the present case, it appears that no appli- 
cation was made by the judgment-debtor 
and the Gourt of its own motion, reduced the 
interest though it gave the parties an op- 
portunity of being heard before it did so. 
It has been argued before us that the 
order reducing interest passed on February 
25, 1936, was made without , jurisdiction 
inasmuch as the judgment-debtor had never 
made an application for such reduction of 
interest. The pointis a technical one and 
is really without merits. It is true that 
there was no application on. behalf of the 
judgment-debtor but as the parties were 
summoned before the Court, and had an 
opportunity of being heard, it cannot be 
said that the decree-holder has, in any way, 
been prejudiced. Even if we set aside 
this order reducing interest, it would be 
open to the judgment-debtor immediately 
to apply for such reduction and the Court 
would be bound to reduce the interest in 
accordance with the terms of s. 30 (1) of the 
Act. Thoughthe decision of the Court below 
reducing interest is not in accordance with 
the provisions of s.30 (2) of the Act, yet we 
do not think it is a case in which we should 
` interfere under our revisional powers. 
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Justice has been done and that being so 
the order of February 25, 1936, reducing 
interest will stand. That order ala 
ordered payment of the decretal amount 
in four instalments. The learned Judge 
could under the provisions of ss. 3 and & 
of the Act, order payment by instalments. 
Proviso No. 1 tos. 3 (L) of the Act is in these 
terms: : 

“Provided that the period of such instalments shal 
not extend beyond four years from the date of the 
decree in the case of an agriculturist to whom Chap 
IH applies, and beyond 15 years from such date in the 
case of other agriculturists,” = 


It has now been heldin this Court thak 
a mortgagor-agriculturist is an agriculturisn 
to whom Chap. III applies and, therefore, 
in acase of a mortgage-debt, the agrical- 
turist-debtor can ask the Court to order 
payment by instalments spread ‘over ¢ 
pericd of four years from the date of the 
decree. It has been held that where e 
decree is converted into an instalment 
decree, the date of the decree is the date 
of the instalment decree and not the date 
of the original decree. It was, therefore, 
open to the learned Judge to grant instal- 
ments tobe paid during a period of fouy 
years from February 25, 1936. He- hat 
ordered payment by four instalments, but 
the last instalment is made payable or 
March J, 1940. Strictly, the last day or 
which an instalment could be made payable 
is February 25, 1940, but the difference it 
only a matter of days, and Counsel for the 
decree-holder has no objection to the orden 
standing in its present form. The matter 
is of so little importance that in any event 
we should not interfere in revision where: 
the time allowed is only a few days more 
than that allowed by statute. 

On April 8 1936, as we have stated 
previously, the respondent made anothen 
application, praying that the number ox 
instalments ‘should be increased to 15 an¢ 
upon this application the learned Judge-or 
May 25, 1938, incressed the number 0: 
instalments to nine, and in our judgmen 
he had no jurisdiction whatsoever.to pasi 
this order. Section 5 (2) of the Act provider 
that if a judgment-debtor is dissatisfiex 
with a number or periods of instalments 
he can appeal to the Oourt to which thi 


Court passing the order is immediatels 
subordinate and the. decision of the 
Appellate. Court shall be final. If the 


judgment-debtor was dissatisfied with thw 
decision given on February 25, 1936, he 
ought to have appealed’ but he did not de 
so> On the other hand he filed anothe. 
application on April 8, 1936, asking th- 
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Court which passed the instalment decree 
to vary its own decree. In our view the 
Court had no jurisdiction whatsoever to 
entertain such an application, but even if 
it had, the order of the learned Civil Judge 
cannot possibly be sustained. He increased 
the number of instalments io nine to be 
spread over a period of nine years. We 
have. pointed out previously in this judg- 
ment that asthe judgment-debtor was an 
agriculturist to whom Chap. HI applied, 
instalments could be granted and spread 
over a period not exceeding four years. 
The present order entirely disregards 
Proviso lios.3 (1) of the Actand treats 
the judgment-debtor upon the same footing 
as agriculturist to whom Chap. III does not 
apply. In our view, once it was estab- 
lished that the judgment-debtor was a 
mortgagor-agriculturist, the Court had no 
jurisdiction whatsoever to order instalmeats 
to be spread over a period exceeding four 
years. It has been argued on behalf of the 
respondent that the learned Judge could 
grant an extension of time under Proviso 
2 to s.3 (1) of the Act. That proviso 
reads as follows: 
“Provided further that, if i i 
that on account of an Aa an eee a 
payment of any instalment by a judgment-debtor 
is likely to cause hardship, it may, after notice to 
the decree-holder, allow some further time for 
sabi of such instalment as ib may consider 
‘In our view, the learned Judge did not 
purport to act under this Proviso and indeed 
Gould not do so, having regard to the facts 
of this particular case. This was nota 
case where it was suggested that payment 
of any particular instalment would be 
likely to cause hardship because the ap- 
plication was clearly one directed against 
the whole of the previous order and one 
praying for an increased, number of instal- 
ments. In any event, there is no finding 
_ that there had been an agricultural calamity 
within the meaning of this Proviso. 
‘Agricultural calamity is defined in s. 2 (1) 
of the Act and there is no suggestion that 
such a calamity had occurred in this case. 
The learned Judge gives his reasons for 
increasing the number of instalments and it 
is clear that he did so because the judgment- 
debtor was a military officer in receipt of 4 
|. small pension. He states that it was 
` advisable in the interests of justice to grant 
_ the judgment-debtor’s application, but in 
our view it is not in the interests of 
` justice to act contrary to the clear 
terms of the statute and to pass orders 
ina case in which these is no jurisdiction 
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whatsoever to pass such orders. In our 
judgment the order of May 25, 1936, was 


made wholly without jurisdiction and must 
be set aside. 

The result, therefore, is that we allow thia 
application and set aside the order of 
May 25,1936, and direct that the order of 
February 25, 1936, will stand with this 
variation that the last instalment payable 
on March 1, 1930, must also include all 
interest due at that date. The applicant 
must have the costs of this application and 
of the application of April 8, 1936, which led 
to the order of May 25, 1936. 

D. Application allowed. 


PRIVY COUNCIL 
Appeal from the Lahore High Court 
December 6, 1937 
LORD THANKERTON, BIE LANOELOT 
SANDERSON AND LORD NORMAND. 
SUNDER SINGH-MALLAH SINGH 
SANATAN DHARAM HIGH SCHOOL 
TRUST, INDAURA, THROUGH TRUSTEES 
—ÅPPELLANTS 
versus 
Tug MANAGING COMMITTEE, 
SUNDER SINGH - MULLAH SINGH | 
RAJPUT HIGH SOHOOL, IN DAURA 


AND OTHERS— RESPONDENTS | 

Specific Relief Act (I of 1877), s. 42— Suit for 
declaration and injunction — Neither plaintiff nor 
defendant in possession — Defendants not in position 
to deliver possession—Injunction and not possesston is 
further relief within meaning of pro viso—Sutt 
for declaration and injunction, maintainability- 
Societies Registration Act (XXI of 1860), ss. 19, 3 
—Presumption of due registration, when arises— 
Evidence Act (I of 1872), s. 106—Proof of minute of 
meeting,whether sufficient to discharge burden on plain- 
tiff to prove due authority — Appeal—DPruy Council 
No question of notice to members raised nor issue fram- 
ed in suit—Question cannot be raised in appeal—Hindu 
Law —Endowment— Charity —Trust — Requirements 
for founding charitable endowment by Hindu tm 
Punjab stated—Valid endowment, if can be revoked. 

In asuit for declaration under 5 42, Specific Relief 
Act, and for an injunction, where neither the plain- 
tiff isin possession nor has control of the propsrty nor 
ig the defendant in possession Or in a position to 
deliver its possession no further relief is avail- 
able to the plaintif by way of possession; injunction 
is the further relief within the meaning ofthe proviso 
tos. 42. The suit, therefore, lies for declaration and 
an injunction. 

The presumption of due registration aris:s not on 
the certificate of registration granted by the Registrar 
under s. 3 of tho Societies Registration Act (AXI of 
1860), but on the copies of the Rules and Regulations 
and Memorandum, certified under 5. 19, which con- 
stitutes them prima facie evidence of the matters 
therein contained, f 

Minute of meeting is sufficient, to discharge the 
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burden of proof on the plaintiff under s 106, Evidence 
Act, of proving due authority to institute suit. The 
defendants if they want to raise the plea of due notice 
of meeting, are bound to give notice in their plead- 
ing and get the issue framed on it, and where such 
point is not raised nor issue framed, it cannot be 
raised in appeal. 

For the foundation ofa charitable endowment by a 
Hindu in the Punjab no writing is required, What 
is necessary is that the purpose be clearly specified 
andthat the properly intended for the endowment 
should be set apart as dedicated to that purpose. 
The donor should divest himself of the property. 
Whether he has done so is to be determined by 
his subsequent acts and conduct, A valid endow- 
ment once created cannot be revoked by the 
donor. The evidence of divestiture by the donor may 
be contemporaneous, and, in such a case,the sub- 


sequent acts and conduct of the donor are irrelevant 
and cannot reinvest him. 


Sir Herbert Cunliffe, K. Cn Dr. H. R. 
Abdul Majid, and Mrs M. J. Clark, for the 
Appellants. 

Messrs. J. P. Eddy, K. C. and T. F. R, 
Me Donnell, for the Respondents. 


_ Lord Thankertorn.—This is an appeal 
from a decree of the High Oourt of 
Judicature at Lahore, dated May 31, 1934, 
which reversed a decree of the Senior 
Subordinate Judge, Kangra at Dharamsala, 
dated December 19, 1927. 

The respondents, the Managing Com- 
mittee Sunder Singh-Mallah Singh Rajput 
High School, hereinafter referred to as 
“the Committee,’ filed the suit through 
Kharak Singh, member of the Committee 
and Manager of the School, and Chaudri Ram 
Singh, a member of the Committee, on 
November 8, 1926, and impleaded as 
defendants Sunder Singh-Mallah Singh 
Sanatam Dharam Rajput High School 
Trust, hereinafter referred to as “the 
Trust,” through ten named trustees, of 
whom Rai Bahadur Chaudri Mallah Singh 
was the first named. 

In the plaint the respondents claimed 
(a) a declaration to the effect that “the 
plaintifi-Committee is the managing body, 
trustee and administrator of Sunder 
Singh Mallah Singh Rajput High School, 
Indaura, that the defendants have no 
connection whatsoever with this school or 
its property, nor have they any right as 
trustees or administrators in the said school, 
that the plaintiff alone isthe trustee and 
administrator of this property, in the 
interests of the said school, and that he 
alone is entited to the income and 
aulhorised to spend it,” and (b) a perpetual 
injunction against interference by the 
defendants. 


The prcperty claimed was detailed as 
follows: 


“i, Rs, 95,000 on fixed deposit in the Punjab 
National Bank, Lahore.” 
“9 War Bonds of the value of Rs. 5,000, also 


deposited with the said Bank.” 

“3. Bonds, mortgage deeds and promissory notes, 
of the value of Rupees one lakh, and 

“4. Lands and school buildings, ete., mentioned in 
a list attached to the plaint.” 

The Trust through the trustees filed its 
jawab-i-Dawa, denying the right of the 
plaintiff to any relief, and, on the plead- . 
ings the Subordinate Judge framed the 
following issues :— 

“(1) Whether a suit for a declaration lies? 

“(95 Whether the plaintiff Managing Committee 
has locus standi to maintain the suit and has duly 
suthorised Kharak Singh and Ram Singh to institute 
the suit ? 

“(3) Whether the plaintiff Committee is not a 
duly registered body? ; 
‘“4) Whether the management for the School and 
its properties became vested in the plaintiff Com- 

mittee as trustees? 

“(5) What is the nature and the extent of the 
properties up to the date of the new trust, dated 
November 26, 1925? 

“(6) Whether the trust, if any, created in favour 
of the plaintifis was invalid, because possession had 
not been transferred to them ? 

“(7) Whether on November 26, 1925, the defend- 
ant No 1 was still competent to deal with this 
property and create a new trust in favour of the 
defendants in connection therewith ? ” 

After considering the oral and document” 
ary evidence, the learned Judge decided 
each of the issues in favour of the defend- 
ants, and dismissed the suit. On appeal, 
this judgment was reversed by the High 
Court and decree was granted in the Com- 
mittee’s favour, declaring that the Indaura 
High School buildings and the lands 
attached to them, the sum of Rs. 95,000 
and war bonds for Rs. 5,000, and the 
mortgagee’s rights under a deed of mort- 
gage dated June 2, 1920,in favour of the 
Indaura School, are property held in trust 
for the benefit of the School, and that 
the Committee have the right to manage 
the School and to manage this property 
for the purposes of the School. A per- 
petual injunction was granted against the 
interference of the defendants. The present 
appeal is against that decree. 

This regrettable litigation had its origin 
in the following circumstances:—Chaudrit 
Mallah Singh who was anxious to make 
suitable provision for the education 
of the youths of his community, had 
for long maintained a primary school in 
his village Indaura. In 1919, being anxious 
to extend this institution and to put its 
management into the hands of a representa- 
tive committee of the Rajput community, 
sixteen leading Rajputs were selected and 
constituted into a committee for the 
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Management of the school. Rules and 
Regulations and a Memorandum were 
drawn up and filed and registered under 
the Societies Registration Act (Act XXI of 
1860,, the association being registered as 
Sunder Singh-Mallah Singh Rajput High 
School, and the sixteen selected Rajputs 
being named as the Managing Ccmmittee, 
the firsi-named being Mallah Singh as 
President. Rule 4 provided that all the 
movable and immovable property of the 
School should’ vest in the Managing Com- 
mittee but no specific properties were 
mentioned, and no deed of endowment was 
drawn up. - 

As many of the members of the Com- 
mittee lived at some distance from’ the 
school, their attendances do not appear 
to have been. at all regular, and there 
Seems little doubt that Mallah Singh tcok 
the main burden of management. Jn 
1925, apparently regarding himself as 
still having a free hand, and having 
formed the desire to further .extend the 
institution into a college, Mallah Singh 
executed on November 26, 1925, the 
deed of trust in favour of the defendant- 
appellants, whose attempt to enter on their 

uties at the school roused the respondent 
Committee. This led to intervention of the 
Police and proceedings under ss. 144 and 
145 of the Criminal Procedure Code, which 
were etarted on May 11,1926. Eventually 
the parties agreed to leave the school 
«and its properties in the possession of 
Mallah Singh, and to seek their remedy in 
the Oivil Court. As the trial J udge points 
ut, this possession of Mallah Singh was 

S personal possession and was not in his 
=a pacity as President of either the Com- 
mmittee or the Trust. The present suit 
Ki thereafter brought on November 8, 
__ With this preliminary outline, the various 
meaSSues may be taken in turn. 

Issue No. 1 raises a question under s. 42 

f the Specific Relief Act, 1877, and, in 

“articular, the proviso, which precludes the 


ranting of a declaration “where the plaint- 


» being able to seek further relief than 
mere declaration of title, omits to do 
2.’ The Subordinate Judge held that a 
mit of declaration did not lie, on the 
round that the plaintiff was neither in 
ossession nor in control of the manage- 
wnt of the school and that the proper 
orm of the suit would have been one for 
—-ossession and management of the school 
id not merely a declaration of such right, 
id that the plaintiff had omitted to seek 
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this further relief. The High Court took 
the contrary View, on the ground that 
the defendants, were not in possession or 
in a position to deliver possession of the 
properties, and that, therefore, there was 
no further relief available to the plaintiffs 
against the defendants. Their Lordships 
agree with the High Court in this view; . 
and it may be added that where it is 
not open to the plaintiff to pray for posses- 
sion also as against the defendant, in- 
junction is further relief within the mean- 
ing of the proviso; see Pollock and Mulla- 
on the Specific Relief Acts (6th edn.) 
at p. 853, and authorities there cited. 
Issue No. 3 and the first part of Issue 
No, 2 raise the same question as to the 
validity of the registration of the Com- 
mittee under the Act of 1860, the relevant 


sections of which are as follows:— 

“J, Any seven or more persons associated for any 
Literary, Scientific, or Oharitable purpose, or for 
any such purpose as is described in s 20 of this 
Act, may, by subscribing their names to a Memor- 
andum of Association, and filing the same with the 
Registrar of Joint-Stock Companies under Act XIX 
re 1857, form themselves into a Society under this 

ct 

“IL. The Memorandum of Association shall contain 
the following things (that is to say)— 

“The name of the Society. 

“The objects of the Society. 

“The names, addresses and occupations .of the 
Governors, Council, Directors, Committee, or other 
governing body to whom, by the Rules of the 
Society, the management of its affairs is entrusted. 
A copy of the Rules and Regulations of the Society, 
certified, to be a correct copy by not less than 
three of the members of the governing body, shall be 
filed with the Memorandum of Association. 

“111. Upon such Memorandum and certified copy 
being filed, the Registrar shall certify under his 
hand that the Society is registered under this Act. 
There shall be paid tothe Registrar for every such 
registration a fes of fifty Rupees, or such smaller 
fes as the Governor-General of India in Council 
may from time to time direct; and all fees so paid 
shall be accounted for to Government. 

“V, The property, movable and immovable, be- 
longing to a Society registered under this Act, if 
not vested in trustees, shall be deemed to be vested, 
for the time being, in the governing body of such 
Society, and in all proceedings, Civil and Oriminal, 


_may be described as the property of the govern- 
-ing body of such Society by 


their proper 


title. 
“VI. Every Society registered under this Act may 
sue or be sued in the name of the Presidert, 


-Chairman or Principal Secretary or Trustees, as 


shall be determined by thé Rules and Regulations 
of the Society, and in default of such determina- 
tion, in the name of such person as shall be aprvint- 
ed by the governing body for the occasion; provided 
that it shall be compstent for any p:rson haying 
a claim or demand against the Society, to sus the 
President or Ohairman, or Principal Secretary or 
the Trustees thereof, if on application to the govern- 
ing body some other Officer or person be not nominat- 
ed to be the defendant.” - 

“XVI. The governing body of the Society sha" 


ia AN 
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be the Governors, Oouncil, Directors, Oommittee, 
Trustees, or other body to whom by the Rules and 
Regulations of the Society the management of its 
affairs is entrusted.” 

“XIX. Any person may inspect all documents filed 
with the Kegistrar under this Act on payment of 
a fee of one Rupee for each inspection; and ‘any 
person may require a copy or extract of any document 
or any part of any document, to be certified by the 
Registrar, on payment of two annas for every 
hundred .words of such copy or extract; and such 
certified copy shall be prima facie evidence of the 
matters therein contained in all legal proceedings 
whatever.” 


The learned Subordinate Judge held that 
the Committee was nct duly registered, 
but his decision is vitiated by his failure 
to give effect to s. 19. He placed the 
burden of proving the seven signatures to 
the original memorandum on the plaintiffs, 
and held that, in the absence cf such proof, 
he could not hold that the Association was 
duly registered. The High Court reversed 
this finding, and held that the defendants 
had failed to disprove the presumption 
arising on the certificate of the Registrar 
dated December 7, 1919. Their Lordships 
are of opinion that the presumption arises, 
not on the certificate of registration granted 
by the Registiar under s. 3, but on the 
copies of the Rules and Regulations and 


Memorandum, certified under s. 19, which - 


constitutes them prima facie evidence of 
the matters therein contained. The only evi- 
dence by which the appellants sought to 
overcome the presumption was that of 
Kharak Singh under cross-examination, 
when he stated : 

“1 did not see the original Articles of Association 
(nor sign them) sent to Registrar. Nor can I tell 
about the other trustees as to whether they signed 
or not. I do not know whether Kirpa Kam 
sent on the letter of consent io the Registrar......... 
.. Barring the letter of consent I sent no other 
application or paper to Registrar. I cannot say 
with regard to this matter anything about Ohaudhri 
Sahib. J cannot say who produced the Articles of 
Association before the Registrar.” 


Whatever one mignt think probable, it is 
left uncertain wLether this witness was 
referring to the Memorandum as the Articles 
of Association; Counsel were unable to 
inform their Lordships debnitely what was 
the 1e6ason of the brackets round the words 
‘nor sign them.” It the defendants really 
desired to displace the presumption in this 
respect, it was clearly their duty to seek to 
recover tLe original Memorandum and to 


~~at the signature thereon to the witness, 


` wordships are, therefcre, of opinion 
Asscciailion was duly registered 
svefore, lucus standi to maintain 


the question’ under the 
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latter part cf Issue No. 2, whether Kharak 
Singh and Ram Singh were duly authorised 
to institute. the suit. It is now admitted 
that the minute of meeting of the Manag- 
ing Committee dated July 31, 1926, con- 
stitutes ex faciea due authority to Kharak 
Singh and Ram Singh to institute the 
suit, but the appellants maintained (a) 
that the ‘respondents had failed to dis- 
charge the burden of proof laid ou them 
by s. 106 of the Evidence Act, in that they 
had not proved that due notices of the 
meeting had been given to the members 
of the Committee, and (b) that, in any 
event, it had been proved by the evidence 
cf Kharak Singh and of Mallah Singh that 
they had not received such notices. Their 
Lordships agree with the High Court that 
the evidence of Mallah Sirgh is unreliable, 
and the evidence of Kharak Singh does 
not prcve anything as tothe notices. But 
their Lordships are of opinion that the 
preof of the minute of meeting is sufficient 
to discharge any burden on the respon- 
dents, and thatthe appellants were bound 
to give notice in their pleadings if they 
were going to raise this point and to have 
had an issue framed onit. The only point 
taken by the appellants in their pleadings 
was that they were not bound .by the 
resolution, a8, after the creation of the 
Trust, the Committee ceased to have any 
existence in law, and Issue No. 2 is not apt 
to put this question in issue. Their Lord- 
ships, therefore, hold that the appellants 
are not now entitled to raise this question. 


Issues Nos. 4and 6are conveniently taken 
together. ‘The first question is whether the 
school buildings and the land attachea to 
them, as they stood at the time of the regis- 
trauion of the Association, became irrevo- 
cably vested in the Managing Committee. 

‘The High Court states: 

“It ig not disputed that for the foundation ofa 
charitable endowment by a Hindu in this province 
no writing is required. What is necessary is that 
the purpose be clearly specified and that the 
property intended for the endowment should be 
set apait as dedicated to that purpose. It is 
necessary that the donor should divest himself 
of the property. Whether he has done so is to be 
determined by his subsequent acts and conduct. 
All these propcsitions are well-established, It is 
not disputed that a valid endowment once created 
cannot be revoked by the donor,’ l l 

‘neir Lordships agree with this state- 
ment, except hab the evidence. of 
divestiture -may be contemporaneous, as in 
this case, and, in such a case, the subse- 
quent acts and conduct ofthe donor are 
irrelevant and cannot reinvest him. Thei 
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Lordships agree with the High Court that 
the Subordinate Jadge wrongly laid stress 
ou the subsequent alleged neglect of their 

uties by members of the Committee. 

The appellants sought to maintain that 
the propositions were qualified in the 
present case by some customary law; 
but, if so, the . appellants were bound to 
plead it and put it in issue, which has 
not been done. In the opinion of their 
Lordships, 1. 4 of the Rules and Reguia- 
tions, to which Mallah Singh was a party, 
taken along with ss. 5 and 16 of the Act of 
1860, was sufficient to vest the buildings 
of the school and the attached lands, as 
they then existed, in the Committee, The 
Subordinate Judge himself has found that 
the Committee appointed its office-bearers 
‘and the management of the school was 
made over to them.” It must be re- 
membered that the Trusts Act of 1882 does 
not apply to charitable endowments. 
Their Lordships are, therefore, of opinion, 
1n agreement with the High Court, that the 
school buildings and attached lands .were 
irrevocably dedicated by Mallah Singh at 
the time of the registration of the Associa- 
tion, and, further, that any subsequent 
alteration of these buildings or additions to 
them, must be held to have accrued to the 
original dedication. 

As regards the fixed deposit of Rs. 95,000 
and the Rs. 5,000 of war bonds, the letter 
of Mallah Singh to the Punjab National 
Bank, dated November 18, 1922, which 
included the resolutions of the Managing 
Committee, and enclosed a copy of the 
Rules and Regulations, affords ample 
evidence of dedication and divestiture in 
favour of the Committee of these two pro- 
perties. If further evidence were needed, 
Mallah Singh's letter of March 21, 1924, to 
Kirpa Ram, an officer of the Oommittee, 
affords corroboration. 

The deed of mortgage by Anup Singh 
and others, dated June 2, 1920, states: 
“We have mortgaged, without possession, 
the aforesaid land to the High School 
Indaura, Tahsil Nurpur, started in the 
name of Sardar Chaudri Sundar Singh and 
Rai Sahib Chaudri Mallah Singh, residents 
of Indaura, Tahsil Nurpur, for Rs. 6,000, 
half of which comes to Rs. 3,000, and have 
received the mortgage-money from Rai 
Sehib Chaudri Mallah Singh as per detail 
given below.” Their Lordshipg agree with 
the High Court that this constitutes a clear 
dedication of the mortgagees’ rights to the 
School, with consequent vesting in the 
Qommittee, l 
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This renders it unnecessary to consider 
separately Issues Nos. 5 and 7. 

It follows that the appeal fails, and their 
Lordships will humbly advise His Majesty 
that the decree of the High Court should be 
affirmed and that the appeal should be dis- 
missed with costs. 

g. Appeal dismissed. 


Solicitors for the Appellants:—Messrs. 
Francis & Harker. 
Solicitors for the Respondents:— Messrs. 


Nehra & Co. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 11 of 1936 
September 8, 1937 
Tom, AG. C. J. AND 
MOHAMMAD ISMAIL, J. 
BUDHSEN—ÅPPELLANT 
VETSUS 
ASHRAFI LAL AND OTHERS—- 


RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 4, 75 (1) 
—Expression “or of any nature whatsoever” in s. 4 is 
subject to limitation of ejusdem generis or to limita- 
tion of orders not specifically provided for—Scheme 
allowing higher rate of interest than provided by Act 
—Appeal from District Judge to High Court, if 
lies. 

Ins. 4, Provincial Insolvency Act, the term “or of 
any nature whatsoever” is a very wideone. It must, 
however, be read in conjunction with the earlier part 
of the section which refers to questions whether of 
title or priority and with the opening words of the 
section, “subject to the provisions of this Act’. In 
other words, the term “or of uuy nature whatsoever” 
must be subject tothe limitasion of ejusdem generis 
or to the limitation to orders not specifically provided 
for in the Act. 

Where, therefore, in 5.2 scheme a higher rate of 
interest is allowed by t-e Official Receiver on the 
debts thanis permissible under the provisions of the 
Provincial Insolvency Act and the scheme is approved 
by the District Judge in appeal, the question is not 
one in respect of which an appeal lies from the Dis- 
trict Court to the High Court. Mohammad Sadiq v. 
Chuni Lal (1) and Gopikabait Mahadeo v. Chapsi 
Purshottam (2), referred to. a 

S. O. A. from an order of the District 
Judge, Bareilly, dated January 27, 19.50. 

Mr. Mansur Alam, for the Appellant. 

Mr. G. S. Pathak, for the Respondents. © 


Thom, Ag. C. J.--This is a second ap- 
peal from an order of tne learned District 
Judge of Bareilly in an iasolvency matter. 
Toe appellant was declared insolvent, and 
finally a scheme was propounded by the 
Official Receiver, which scheme received the 
approval of the Insolvency Court and of the 
District Judge ia appeal. 

Learned Counsel for the appellant has 
contended that in the scheme a higher 
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rate of interestis allowed on the debts 
than is permissi!le under the provisions 
of the Provincial [n‘olvency Act. In the 
view we take of this case, it is not necessar y 
. for us to make any pronouncement upon 
this point. Learned Counsel for the res- 
pondents took the preliminary plea that 
no appeal lay to this Gourt. In support of 
this contention he referred to the provisions 
of s. 15, Provincial Insolvency Act. Sec 
tion 75 (1) provides that: 

“The debtor, any creditor, the Receiver or any 
other person aggrieved by a decision come to or 
an order made in the exercise of insolvency jurisdic- 
tion by a Court Subordinate to a District Court 
may appeal to the District Gourt, and the order 


< me District Court, upon such appeal shall be 
8 a 


Section 75 further provides, however, that 
any such person aggrieved by a decision 
of ihe District Court on appeal from a 
decision of a Subordinate Court under s. 4 
may appeal to the High Court on any of the 
grounds mentioned in sub-s. {1) of s 100, 
Oivil Procedure Oode. For a certain class 
of cases, provision is made for a second ap» 
peal tothe High Oourt. The termsof s. 4, 
Provincial Insolvency Act, are very wide. 
Subesection (1) is as follows: 

“Subject to the provisions of this Act, the Oourt 
shall have full power to decide all questions whe- 
ther of title or priority or of any nature whatso- 
ever, and whether involving matters of law or of fact, 
which may arise in any case of insolvency coming 
within the cognizance of the Court, or which the 
Court may deem it expedient or necessary to de- 
cide for the purpose of doing complete justice or 


making a complete distribution of property in any 
such case.” 


Learned Counsel for the appellant con- 
tended thatthe term “or of any nature 
-whatsoever" was sufficiently wide to cover 
the question which has arisen in the pre- 
sent case. He urged that if the District 
Judge approves ofa scheme under which 
a higher rate of interest is awarded than 
is permissible under s. 48 ofthe Act, a 
second appeal will lie to this Courtin view 
of the provisoto s. 7) above referred to. 
We are satisfied, however, that the inten- 
tion of the Legislature was not to allow 
a second appeal on every question which 
might arise between the parties in insol- 
vency proceedings. Certainly the term “or 
of any nature whatsoever” ig a very wide 
one. It must, however, in our judgment, 
be readin conjunction with the earlier 
part of the section which refers to questions 
whether of title or priority and with the 
opening words of the section “subject to the 
provisions of this Act.” In othor words, in 
our opinicn, the term “or of any nature 
whatsoever” must be subject to the limita- 
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tion of ejusdem generis, or to the limita- 
tion to orders not specifically provided for 
in the Act. This view of the law has been 
taken in Mohammad Sadiy v. Chuni Lal (1) 
and Gopikabai Mahadeo v. Chapsi Purshot- 
tam (2). Ifit were held that all ques- 
tions of whatsoever nature were included 
in the provisions of s.4,then clearly cer- 
tain of the provisions of s.75 (1) of the 
Act would be rendered nugatory. In our 
opinion, the question which is raised in the 
present case is not one in respect of which 
anappeal lies from the District Oourt to the 
High Court. 

Learned Counsel for the ‘appellant in- 
vited usto entertain his appeal as an 
application in civil revision. He contend- 
ed that in view of the provisions of s. 48, 
Insolvency Act, no Court had jurisdiction 
to approve of a scheme which provided 
for a rate of interest higher than six per 
cent. Learned Counsel referred us to the 
schedule on the record in which the rates 
of interest approved of are set out. It is 
clear, however, from the information before 
us on the record that while a higher rate 
of interest than six per cent. has been 
allowed in regard to a number of the debts, 
in at least three there has been a reduc- 
tion of the rate of interest from 24 per 
cent.to 14 percent. The learned District 
Judge in the course of his order has refer- 
red to the obstructive and recalcitrant 
attitude which the appellant has assumed 


throughout these proceedings. Taking 
all the facts and circumstances into con- 
sideration, though the rate of interest 


allowed in respect of certain of the debts 
due may be higher than permitted by the 
provisions of the Insolvency Act, we do not 
consider that this is a case in which we 
should exercise our jurisdiction in revision. 
Tn the result, the appeal is dismissed with 


D. Appeal dismissed. 


1) A g R 1931 Lah, 897; 152 Ind. Cas. 427; 36 PL R 
IR L279, 

(2) A IR 1935 Bom. 80; 151 Ind. Oas. 566; 59 B161; 
36 Bom. L R 1236; 7 R B 342, 
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PRIVY COUNCIL 
Appeal from the Lahore High Court 
December 21, 1937 
Lorp RusssLL or KILLOWEN, SIR SHADI LAL 
AND SIR Grores RANKIN. 
Firm Rai Bahadur HET RAM-BODH RAJ 
TaRouan Rai BODH RAJ AND ANOTHER-— 
l APPELLANTS 
versus 
Fiem Seth AYA RAM-TOLA RAM THROUGH 
Seth TOLA RAM AND ofHERS— 


RESPONDENTS 

Civil Procedure Code (Act V of 1208), O. KAT, r. 2 
(2)—Compromise decree in 1923 for certain amount 
with provisions on observations of which judgment- 
debtor could escape decretal liability—-D not partner 
in judgment-debtor firm but member of joint faimly 
of partners joined as surety — Application for 
execution in 1928 — Compromise again arrived 
at and certified under O. XXI, r. 2 (2), modify- 
ing previous provisions only — Liability of D 
not ajfected-—Last payment made according to com- 
promise on February 13, 1929—Application for exe- 
cution of decree of 1923 made on Feburary 13, 
1932—Question that compromise was adjustment 
under 0. XXI, r. 2 (2), whether material~Ap- 
plication held was not time-barred, fresh period having 
started from February 15, 1929, under s. 20, Limita- 
tion Act (IX of 1908)—Liability of D as surety— 
Surety. 


A compromise decree was passed on April 12, 1923, 
imposing a decretal liability of Rs. i,04,000 with in- 
terest at 6 per cent. It did not provide for the dis- 
charge of that liability by instalments. It contained 
provisions forthe payment of instalments amounting 
to asmaller sum and ata lower rate of interest on the 
observance of which provisions, the judgment-debtors 
could escape the decretal liability. In 1928 upon an 
application for the execution of the decree on failure 
to fulfil the provisions, a compromise was again 
arrived at and those provisions only were modifi- 
ed. Thecompromise was certified under O. KAT, 
r. 2 (2), Oivil Procedure Oode, as an adjustment. One 
D not a partner in the judgment-debtor firm but a 
member of the joint family of the partners had joined 
in the decree as a surety to secure the due payment, 
The compromise of 1928 affected only the provisions 
upon the observance of which the full decretal amount 
could beavoided. The liability of D was kept on 
foot and there was no provision by which his liability 
from the decretal amount was substituted by the 
liability created by the compromise. The two instal- 
ments payable under the compromise were paid but 
the third instalment due on January 27, 1931, was 
not paid. The last payment was made on February 
15, 1949. The decree-holders applied on February 13, 
1932 for the execution of the decree of 1923. It was 
contended that the compromise of 1928 created a 
new liability and the original decree was not 
enforceable and that the compromise was not an 
adjustment under O. XXI, r. 2 (2), that the ap- 
plication of February 13, 1932, was time-barred and 
that D was discharged from his liability, the time 
being granted to judgment-debtor without his con- 
sent : 

Held, under the circumstances it was immaterial to 
consider whether the compromise was or was not an 
adjustment within O. XXI, r. 2 (2), If it was, it was 
duly recorded or certified, and the Court could re- 
cognise it in executing the decree. Ifit was not 
such an adjustment, there was nothing to prevent the 
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Oourt from doing that which it obviously ghould do, 
viz., looking at it and taking it andthe payments 
made under it into account in executing the dec- 


ree 

Held, also that the application of February 13, 
1932, was not time-barred. As the last payment in res- 
pect of first instalment and interest was madeon 
February 15, 1929, s. 20, Limitation Act, came into 
play and the period of limitation must be computed 
from February 15, 1929. 

Held, further that D although not a partner in the 
firm was a member of the joint family of the judgment- 
debtor and it seemed most incredible that binding 
agreement for time would have been made without 
his knowledgeand assent. D was not, therefore, dis- 
charged from his liability. 

Messrs. A. M. Dunne, K. C. and J. M. 
Parikh, for the Appellants. 

Messrs. L., P. E. Pugh, K.C.and R.K. 
Handoo, for the Respondents. 

Lord Russell of Killowen. -In this 
case the respondents obtained a compromise 
decree in the Court of the Judicial Oom- 
missioner of Sind dated April 12, 1923, and 
registered in the office of the Registrar on 
August 3, 1928, by which it was ordered and 
decreed that there be a decree against the 
appellant frm and Bodh Raj for Rs. 1,04,000 
with interest at 6 per cent. per annum from 
that date up to payment payable as therein 
stated, viz by the payment of six different 
sums each payableon or before a specified 
subsequent date with interest (on the last 
five) at 3 per cent. per annum from June 23, 
1993. The six sums fell short of Rs. 1,04,000 
by Rs. 8,000, and the decree provided that 
in case the six sums were paid up regularly 
on or before the due dates, the plaintiffs 
(i, e. the respondents to this appeal) would 
give up the balanc> of the principal 
amount, and the difference between the 
interest at 6 per cent. and the said/interest 
at 3 per cent, and also interest on the 
first of the six sums. In case, however, any 
two of the six sums were not paid on due 
date, the whole amount then due should 
be recovered at once. As security for the 
due payments of the decree certain specitied 
immovable properties (including tae right, 
title and interest of the appellant Dharu 
Lal) were declared to be under the mort- 
gage lien of the plaintiffs; aod the decree 
further stated that the appellant Dhara Lal 
was not a partner in the appellant firm and 
was not personally liable for the claim 
in suit, but had joined in the decree as 
surety in order to secure the due payment 
of the plaintifis’ claim and to render his 
share in the joint family property liable 
for the plaintiffs’ claim, and that tke suit 
as against him was dismissed, but he con- 

liable as surety as above provided, 


inued 
Finally it provided that if Bodh Raj made 
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default in payment of only one of the six 
sums on due date, except the first, then 
the plaintiffs would relinquish Rs. 8,0 0 
out of the principal amount but woud 
recover full interest at 6 per cent.; but 
in the event of default of payment on due 
date of the first sum or in default of pay- 
ment on due date of any two sums the 
plaintifis would not relinquish any portion 
of principal or interest. 

Their Lordships have referred in detail 
to this decree in order that its purport and 
effect may beseen. Under it the appellant 
firm and Bodh Raj became judgment- 
debtors and personally hable for a sum of 
Rs 1.04,000 and interest at 6 per cent. 
per annum from April 12, 1923, until pay- 
ment; but they could escape liability to pay 
in full if they made the lesser payments 
at the times and in the amounts specified 
in the decree. The appellant Dharu Lal 
came under no {personal liability, but his 
right, title and interest in the specified 
immovable property stocd as security for 
the paj ment due under the decree. 


The first of the six sums was paid, but 
the second and third sums were not paid, 
The decree was transferred for execution 
to the District Court at Dera Ghazi Khan. 
Execution application was made, but during 
the pendency of the execution proceedings 
a ccmpromise was agreed upon, and on 
February 29, 1928, fa petition was present- 
ed under O. XXI, 1.2 and s. 47 of the 
Code of Civil Procedure to have the com- 
promise certified as an adjustment of the 
decree. The District Judge, on April 27, 
1928, recorded the adjustment in the follow- 
ing language :— 

“The compromise which has been effected by the 
parties isnow an accomplished fact. It has been 
finally verified in Court. The objectors have with- 
drawn their objections in view of this compromise, 
The payment has now to take place according to 
the scheme of instalments embodied in the com- 
promise. For the present. executing proceedings 
stand consigned to the record room after partial 
sutisfaction.” 

The terms cf ccmpremise are set out in 
the petition. They run as follows :— 

“The decree, dated April 12, 1923, in Suit No. 
1105 cf the year 1920 having been passed by the 
Couit of the Judicial Commissioner, Sindh, was 
for the purpose cf execution, transferred to this 
Court. Execution proceedings thereof are pending 
in tlis Cout. Rupees 20,000 in respect of the first 
instalment, which according to the terms of the 
decree was due on dune 28, 1923, have been 
realised prior to the filing of the application for 
execution, which is now pending. The decree- 
holder has produced in the Sindh Court the 
receipt of the sum thus realised. And now, 
according to the terms of the said decree the re- 
maining amount due to the decree-holder is, up 
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to January 27, 1928, Rs. 1,08,707-6-9 detailed 
below:— 
Rs, a. R 
“The remaining principal amount ... 84,000 0 0 
Interest . 24,400 0 0 
Costs of execution and appeal in 
execution in all ine 307 6 9 
1,08,707 6 9 





“For the payment and realisation of this sum 
payable, the parties have made the following 
settleament.— 

“(a) Rs. 8,000 including [interest have [to-day 
been paid to the decree-holder through Rai 
Dholan Ram Salooja. _ 

“(b) The balance of Rs. 1,00,707-6-9 will be paid 
by the judgment-debtors in the following 
instalments.— ` 
“(i) The first instalment of sum of Rs. 13,000 

with interestatthe rate of Re. 0-5-6 per 
cent. per mensem from Janusry 27, 1928, 
to January 26, 1929, will be paid on 
January 27, 1929. A 

“(ii) The second instalment of the. sum of 
Rs 12,60) with interest at the rate of 
Re. 0-5-6 per cent. per mensem from January 
27, 1928, to January 26, 1930, will be 
paid on January 27, 1930. 

“Gii) The third instalment of the sum of 
Rs. 12,600 with interest at the rate of 
Re. 0 5-6 per cent. per mensem from January 
27, 1928, to January 26, 1931, will be 
paid on January 27, 1931. 

“(iv) The fourth instalment of the sum of ` 
Rs. 13,000 with interest at the rate of 
Re 0-5-6 per cent. per mensem from January 
27, 1928, to January 26, 1932, will be 
paid on January 27, 1932. 

Ma) The fifth instalment of the sum of 

- Rs. 12,500 with interest at the rate of 
Re 0-5-6 per cent. per meneem from January - 
27, 1928, to January 26, 1933, will be 
paid on January 27, 1933. -> 

“(@i) The sixth instalment of the sum of 
Rs. 12,000 with interest at the rate of 
Re. 0-5-6 per cent. per mensem from January 
27, 1928, to January 26, 1934, will be 
paid on January 27, 1934, 

(vii) The seventh instalment of the sum of 
Rs, 13,707-6-9 with interest at the rate of 
Re. 0-5-6 per cent. per mensem from 
January 27, 1928 to January 26, 1933, 
willbe paid on January 27, 1935, 

“If the judgment-debtors do not make the pay- 
ment of any instalment out of the first six ones 
mentioned above at the stipulated time, the decree- 
holders will allow them a further period of one ` 
month. Even after one month having been allowed, 
an instalment as given above is not paid, the 
decree-holders shall then be entitled to realise the 
entire sum remaining due to them by a single 
instalment along with the additional interest. at 
the rate of Re. 0-2-6 per cent. per mensem besides the 
rate of interest mentioned above. In other words, 
the interest under such circumstances shall be 
calculated at the rate of Re. 0-:-0 per cent. per mensem 
instead of atthe rate of Re. 0-5-6 per cent. per 
mengsem. The decree-holders will also realise: the- 
remaining interest at the rate of Re. 0-2-6 on the 
instalments paid prior to default. If the judgment 
debtors make the payment of the instalments 
detailed above at the fixed time, the decree-holders 
shall remit Rs. 10,300 out of the principal. 

“Qonditions Nos. 4, 5, 6 and 7 given in the 
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decree-sheet dated April 12, 1923, are still in 
force. The liability of R.S. Dharu Lal, as is given 
in the decree-sheet and as has been declared by 
-the order of the High Court, dated May 6, 1927, 
shall continue to be in force. 

“The application is, therefore, submitted under 
s. 47 and O. XXI, r. 2, of the Civil Procedure 
Code, for the above adjustment being certified.” 

The two instalments payable under this 
compromise on January 27, 1929, and Jan- 
uaty 27, 1930, were paid within one month 
of those dates respectively. The third 
instalment payable with interest on Jan- 
uary 27,1931, was not paid. The decree- 
holders accordingly on February 13, 
1932, applied to tne Court of the District 
Judge for execution of the decree of 
April 12, 1923, alleging that the baldnce 
then due of the decretal amount was 
Rs. 84,270-7-3, and asking for the assistance 
of the Court by issue of warrant for the 
arrest of the first judgment-debtor, and 
warrant for the attachment of the immov- 
able property of b:th the 
debtors. 

Objections were filed by both judgment- 
debtors raising questions of limitation, and 
also contending in effect (1) that the com- 
promise arrived atin 1928 created a new 
liability which superseded the original 
decree and rendered it no longer enforce- 
able, (2) that the compromise was not an 
adjustment within O. XXI, r. 2, and (3) 
that the executing Court possessed no au- 
thority tto enforce through execution the 
new liability, which could oniy te enforced 
by obtaining a decree in a fresh suit on the 
compromise. 

The matter was argued before the Dis- 
trict Judge, wh» delivered his judgment 
on February 7, 1934. He held that the 
compromise was an adjustment properly 
recorded under O. XXI, r 2, that the appli- 
cation was not time-barred, that the decree 
was still executable, and that execution 
should take place. 


‘An appeal to the High Court of Judi- 
cature at Lahore was dismissed by Jai Lal 
and, Sale, JJ., who held that the compro: 
mise was a modification’ of the manner in 
waoich the decree was to be satisfied, that 
the decree still subsisted, that the judg 
ment-debtors were estopped from asserting 
that owing to want of jurisdiction in the 
District Judge the compromise was not 
binding on them, and that accordingly 
the application for execution was not 
affected by any question of limitation 
because it had been made within three 
years of the last instalment payment or 
phe last default. On the appeal Dharu 
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Lal had, apparently, for the first 
time, contended that he had been 
discharged from all liability in 


respect of his property by reason of time 
having been given without his consent to 
the principal debtors; but that contenticn 
was rejected by the High Court. 

From thatdecision an appeal has been 
brought to His Majesty in Council. 

In the argument before their Lordships, 
a number of authorities were cited or ref- 
ferred to, from which it would appear that 


-different Courts in different parts of British 


India follow different practices in regard 
to the kind of transaction by way of 
compromise or adjustment which may or 
may not properly be recorded as certified 
under O. XXI, r. 2(2). Their Lordships, 
however, are of opinion that in the cir- 
cumstances of the present case, a considera- 
tion of these authorities affords them no 
assistance in determining the rights of the 
parties. 

They feel no doubt about the proper 
construction of the compromise come to in 
1928. The decree of April, 12, 1923, 
had imposed a decretal liability of 
Rs. 1,041,000 with interest at 6 percent. It 
did not provide for the discharge of that 
liability by instalments. It contained pro- 
visions for the payment of instalments 
amounting to a smaller sum and at a 
lower rate of interest upon the observance 
of which provisions the judgment-debtors 
could escape the decretal liability. In 1928 
those provisions, and those provisions only, 
were modified. The decretal liability re- 
mained, save of course to the extent to 
which it had in fact been reduced by 
moneys already paid. The compromise 
affected only the provisions upon the obser- 
vance of which the full decretal liability 
could be avoided. That this is the true 
construction of the compromise seems to 
their Lordships clear, apart from the clause 
which keeps in force the provisions of 
the decree in regard to Dharu Lal; but 
that clause places the matter beyond doubt. 
The liability for which his propery stood 
as security was the decretal amount of 
Rs. 1,04,000 with interest at 6 per cent. 
That liability is kept on foot. But there 
is no provision which would operate to 
render his property liable to meet a liabi- 
lity created by the compromise in sub- 
gtitulion for and, therefore, in extinction 
of the decretal amount under the original 
decree. 

In these circumstances it would seem to 
be immaterial to consider whether the 
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compromise was or was nob an adjust- 
ment within O. XXI, r. 2 (2). If it was, 
it was duly recorded or certified, and the 
Court may recognise it in executing the 
decree. If it was not such an adjustment, 
there is nothing to prevent the Court from 
doing that whieh ib obviously should do, 
viz, looking at it and taking it and the 
payments made under it~into account in 
executing the decree. 

The question then remains of the Limita- 
tion Act. 

Counsel for the appellants rightly dis- 
claimed the contention which had been 
raised before the High Court that the appli 
cation to. record the compromise had, in 
view of Art. 175 of the Limitation Act 
been made out of time. He contended, 
however, that the application of Febru- 
ary 13, 1932,. was barred by limitation 
under Art. 162. Any question which 
might otherwise have arisen under that 
article is, in their Lordships’ opinion, met 
on the facts of this case by a considera- 
tion of s.20 of the Act. The last payment 
made in respect of the first instalment and 
interest wasa sum of. Rs. 825 paid as 
admitted by the parties on February 15, 
1929. The payment was made, and neces- 
sarily made, in respect of principal and 
interest ; it was, therefore, a payment of 
interest on adebt as such by the person 
liable to pay the debt. Further, in a 
letter addressed to the decree-holders and 
signed by Bodh Raj, he says; referring to 
the Rs. 825, “Deduct from this the amount 
that is due to you for my first instalment 
according to accounts and keep the rest 
in my name. ... Send me a formal receipt 
of the amount of the first instalment ‘to- 
gether with interest by registered post.” 
These facts are sufficient to show that s. 20 
has come into play, and that accordingly 
the period of limitation must be computed 
from February 15, 1929. There can, 
their Lordships think, be little doubt, in 
view of the many subsequent payments, 


that a fresh pericd of limitation could, if 


necessary, be shown to start at a much 
later date—but a period commencing on 
February 15, 1929, is sufficient to cover 
the present application. 

A suggestion was made that the letters 
alleged to be letters of Bodh Raj were not 
genuine, but this suggestion was rejected 
by the District Judge: and although the 
High Court indicated a possibility or pro- 
bability of remanding thecase in certain 
events for furtber enquiries, their Lord- 
ships think that the evidence before the 
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District Judge amply justified his conclu- 
sion, and that no remand should be made. 
The only remaining question is as to 
the position of Dharu Lal. If the decretal 
amount remained a judgment debt not 
barred by limitation, his property is charg- 
ed with it unless the charge has in some 
way been released. He claims that it has 
been released by reason of the alleged fact 
that time was without his consent given 
to the Principal-debtor. KN 

This contention is an obvious after thought. 
It was not raised until one Atam Parkash, 
a member of the firm of decree-holders, 
said in evidence before the District Judge, 
that “time had been allowed by us for 
payment of the third instalment till the 
end of July, 1931.” This appears to their 
Lordships to afford no justification for hold- 
ing that Dharu Lal's property was freed 
from the charge. The question had never 
been in issue. The evidence cited does not 
prove more than that the persons referred 
to as ‘tus’ stayed their hands without 
necessarily being under any binding obli- 
gation so todo. Further, in view of the 
fact that Dharu Lal (who gaveno evidence 
in the case), although not a partner in 
the firm was a brother of and member of 
a joint family with Bodh Raj. it would 
seem almost incredible if a binding agree-. 
ment for time had been made, that it 
had been made without the knowledge and 
assent of Dharu Lal. The liability of Dharu 
Lal's property is established by the docu- 
ments, aud it was for him affirmatively to 
prove that it had been released or dis- 
charged, and this he failed to do. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismis- 
sed. The appellants must pay the ‘respon- 
dents’ costs. 

S. , Appeal dismissed. 

Solicitors for the Appellants:—Messrs. Hy. 
S. L. Polak & Co. 

Solicitors for tae Respondents:—Messrs. 
Douglas Grant & Dold. 
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Power to make will of ancestral property —Will by 
Awan of such property in favour of daughter— 
Validity —Custom recorded in Customary Law— 
Presumption of correctness. 

Among Awans ci Rawalpindi District there is an 
unrestricted power to make a will even in respect 
of ancestral property in favour of persons of the 
same tribe and a valid will of ancestral property 
can be made in favour of a daughter Hayat Muham- 
mad v. Fazal Ahmad (1), held no longer good law. 
Hayat Munammad v. Fazal Ahmad (1) and Bakhsh 
v. Mohammad Khan (2), referred to. 

A statement of custum recorded in the Customary 
Law carries with it a presumption of correctness 
even ifit is not supported by instances. 


8.0. A. from the decree of the District 
Judge, Rawalpindi, daied March 5, 1935. 

Mr. Mohammac Alam, for the Appel- 
lants. j l 

Mr. Nand Lal, for the Respendent No. 1. 


Judgment.—tThis appeal is by the plain- 
tiffs. They instituted a suit for a declara- 
tion that a will of ancestral property made 
by Muhammad Wali in favour of his two 
daughters was invalid by custom and was 
ineffective against the reversionary rigats 
of the plaintiffs, who, it was asserted, 
were entitled to inherit the property dis- 
regarding the will after the death of the 
widow of the testator Muhammad Wali. 
At the time of the institution of the suit 
Muhammad Wali had died. The District 
Judge has held that the entire property 
ia suit is ancestral but he has upheld the 
will on the ground fhat among the Awans 
—a tribe to which the parties belong— 
there is an unrestricted power to make a 
will even in respect of ancestral property in 
favour of persons of the same tribe. He 
has, however, granted a certificute under 
s. 41, Punjab Courts Act, to the plaintiffs 
and consequently this appeal hes been 
heard by me. Tne only question is whe- 
ther according to the custom governing 
the parties Muhammad Wali had power 
to make a will of ancestral property. in 
favour of his daughters. It may be men- 
tioned that one of the daughters ìs married 
to an Awan; the oiher daughter is said to be 
not married. At least she was not married 
at the time when the will was made and 
apparently at the death of Muhammad Wali. 
It is alleged on behalf of the respondents 
that she is now married to an Awan and 
this is supported by the plaintiffs’ allegation 
in the plaint. There is an initiai presump- 
tion in favour of the legatees in this case 
because in answer to question No. 37 in the 
Customary Lawof the Rawalpindi District 
in which the parties reside and in which 
the land in suit is situated it is sta'ed; 
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“Awans reply that a will, verbal or writteu, giv- 
ing a share or the whole of the property is good by 
custom if it alienates within the tribe, a will to a 
stranger is not valid.” 


There is ample authority now that a 
statement of custom recorded in the Cus- 
tomary Law carries with it a presumption 
of correctness even if it is ntt supported 
by instances. The appellants claimed to 
have rebutted the presumption by oral 
and documentary evidence. They have 
not relied before me upon any oral evi- 
dence led by them to establish the custom, 
but reliance is made on statements made 
in cross-examination by two witnesses of 
the defendants, D. Ws. No. 1 and 2, Mir 
Alam and Sultan Ali, that the custom of 
Rawalpindi, Jhelum and Attock Districts 
is the same on this subject. Atthe same 
time these witnesses definitely stated that 
among the Awans of Rawalpindi a sonless 
proprietor has unrestricted powers to make 
a will of ancestral property. The learned 
Counsel for the appellants relies upon two 
judgments in support of his case. One of 
the judgments is by the Munsif of Gujar 
Khan in Hashamv. Ahmed and is dated 
August 21,1902. In that case the Munsif 
held that among the Awans a sonless pro- 
prietor was not empowered to make a gift 
of tke ancestral property. In coming to 
this conclusion the learned Munsif relied 
upon Hayat Muhammad v. Fazal Ahmad 
(1). This case is cited on behalf of the 
appellants. In this case also it was held 
that asonless Awan had no power to make 
a gift of ancestral property. The latest 
authority, however, is opposed to the view 
taken in these two cases. The importance 
of these judgments lies in the fact that 
it is laid down in later cases that among 
the Awans there is unrestricted power to 
make a gift of ancestral property but that 
it does oot follow from this that there is 
similar power to make a wiil. It is, there- 
fore, contended on behalf of the appellants 
that if an Awan has not the power to make 
a gift, it necessarily follows that he has not 
the power to make a will. But as I have 
already shown these judgments can no 
Jonger be considered to lay down correct 
law. In Bakhsh v. Mohammad Khan (2), 
cited by the appellants a Division Bench of 
this Court observed as follows: 

“Coming now to the question of custom relating 
to the alienation of ancestral property, we find 


that it has been repeatedly held that the Awans 
of Shahpur, Rawalpindi, Attock and Mianwali 


(1) 52 P R 1892. 
(2)12 Lah 525; 134 Ind. Cas 831; A I R1931 Lah 
966; 32 P L R770; Ind, Ral, (1931) Lah, 1023, 
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possess very wide powers of alienation tnter vivos 
In respect of ancestral property, but as decided in 
Raghi v. Baza’), they have no such power to dispose 
of ancestral property by will. A clear distinction 
has been drawn between an alienation inter wiyos 
and an alienation by will, and indeed it was ad- 
mitted by the defendants’ Counsel before the trial 
Judge that Raja had no power to make a testamentary 
disposition of his ancestral property.” 

It would be observed, therefore, that the 
View taken inthe judgment of the Munsif 
and in Hayat Muhammad v. Fazal Ahmad 
(1), can no longer be accepted as correct. 
Now, with regard to Bakhsh v. Mohammad 
Khan (2), the above-quoted passage con- 
tains all that the learned Judges have said 
on the question of the capacity of a son- 
_less proprietor to make a will of ancestral 
property. At the commencement of ‘the 


judgment, it is stated that the case related. 


to the will of Raja, an Awan of village 
_Bharpur Kbillan in the District of Rawal- 
-pindi. The learned District Judge in this 
case has observed that he has not been 
able to find the name of this village in the 
list of villages in the Rawalpindi District. 
L have now referred tothe original record 
of this gase and find that this village is 
situated in the Jhelum District, Tahsil 
Ohakwal, and not in the Rawalpindi dis- 
trict. The judgment cited, therefore, does 
not relate to the custom ir the Rawal- 
pindi District, but the learned Counsel has 
relied upon the statements of the two 
witnesses who have stated that the cus- 
tom in the Jhelum and the Rawalpindi 
District is thesame. The conclusion of the 
learned Judges in Bakhsh v. Mohammad 
Khan (2), is based on Raghi v. Baza (3). 
That also is a brief judgment and the sole 
question for determination was whether a 
sonless Awan of Kot Sarang in Tahsil 
Talagang, Attock District, is competent to 
make a testamentary disposition of his an- 
cestral estate, and after stating that there 
are several judgments tothe effect that a 
sonless Awan of Talagang Tahsil has un- 
restricted powers to make a gift of his 
ancestral property, the learned Judges re- 
pelled the argument of the learned Counsel 
for the appellant that as the power of gift 
has been proved to exist in the case of 
Awans, an initial presumption arises that 
there is a co-exlensive power of testation. 
This presumption, however, was held by the 
learned Judges to be rebutted by an entry 
in the riwaj-i-am that the Awans are not 
entitled to dispose of their ancestral pro- 
perty by will. This Riwaj-i-am related to 
the Jhelum District and Talagang Tahsil 

(3) 5 Lah. 34, 79 Ind. Cas. §743; A IR 1924 Lah. 
452. i . 
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wasa part of the Jhelum District at the 
time when it was prepared. 

I may here mention that in several cases 
which have been decided in this Court sub- 
sequently the correctness of the riwaj-1.am 
of the Jhelum District has been doubted. 
Both the reported cases, therefore, are not 
Sufficient to rebut the presumption that: 
arises in the present case. In the riwaj-t- 
am of the Jhelum District it is expressly 
stated that a sonless propristor is not enti- 
tled to make a will in respect of ancestral 
Property, but in the riwaj-i-am of the Rawal- 
pindi District, there is a statement that such a 
proprietor is entitled to make a will in respect 
of ancestral property in favour of anotber 
Awan. Even, therefore, if the two judgments 
relied upon be held tolay down the cor- 
rect law with‘Tegard to the Jhelum. District, 
they cannot be held to rebut the presump- 
tion that arises ia the Rawalpindi District 
because the custom as recoided in the 
riwaji-am ofthe two Districts is different. 
The statement in the Oustomary Law of 
the Rawalpindi District is further supported 
bya judgment of the District Judge of 
Rawalpindi in Civil Appeal No. 42 of 1904, 
decided on May 26, 19014, in which a will of 
ancestral property by a sonless Awan was 
upheld on the ground that the same was 
valid according to custom. The oral evi- 
dence produced in this-case has been held 
hy the learned District Judge to be unsatis- 
factory and has not been relied upon be- 
fore me. I hold, therefore, that on the evi- 
dence produced, the conclusion of the 
learned District Judge is correct and I dis- 
miss this appeal with costs. 


N. ` Appeal dismissed. ` 


i RAE A 


PRIVY COUNCIL 
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December 20, 1937 
Lorp THANKERTON, SIR Saapt LAL AND 
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VETSUS 
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, RESPONDENTS : 
Custom (Punjab)—Alienation—Necessity—Onus to 
-prove legal necessity — Bona fide enquiry justifying 
altenation—Alienee failing to prove necessity but 
proving bona fide enquiry and facts represented to 
him were such as, if true, would have justified 
transaction—Aliénation, if can be upheld—Punjab 
Alienation of Land Act(XIII of 1900), s. 3 (3)— 
Vendor of agricultural tribe in debt and unable to 
cultivate land or recover rent from tenants—HEnquiry 
and sanction to sale of land by Deputy Commissioner 
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Held, on facts that sale was act of good manage- 


nt, 

It is a well-established ule that the onus Hes 
on the alienee to prove either that there was legal 
necessity in fact which would justify the alienation, 
or that he made a proper and bona fide enquiry into 
the alleged necessity and satisfied himself as to the 
existence of such necessity. If he fails to prove 
that there was a necessity, in fact, alienation may 
still be upheld ifhe proves that he made enquiry 
as tothe existence of the alleged necessity, and that 
the facts represented to him were such as,if true, 
would have justified the transaction. If he dis- 
charges this burden, he is not bound to see that the 
money paid by him is actually applied by the 
alienor to meet the necessity. 

A vendor ofan agricultural tribe sold his lands 
to a person not belonging to an agricultural tribe. 
The vendor was living away from the lands and 
could not cultivate ithimself and was unable to 
recover rents from the tenants He was in debts and 
had also to pay land revenue which was in arrears. 
The interest was swelling and to save his other 
lands from being lost, he asked permission of the 
Deputy Commissioner to sell the lands. The Deputy 
Commissioner on making enquiry unders.3(3) of 
the kunjab Alienation of Land Act gave per- 
mission to sell land. After the sale was complete, 
the sors of the vendor filed suit to set aside 
the sale on the ground that it wasnot for legal 
necessity and was not an act of good management : 

Held, that the sale was an act of good management 
and could not be challenged by the plaintiffs. Hu- 
noomanpersaud Panday v. Munraj Keonweree (1), 
referred to. 

Messrs. A. M. Dunne, K. C. and W. Wal- 
lach, for the Appellant. 


Mr. J. M. Parikh, ior the Respondents. 


Sir Shadi Lal.— On May 12, 1931, two 
brothers, Agar Singh and Nándlal Singh, 
who were proprietors of a one-third shale 
in the village Bajika, situated in Tahsil 
Sirsa of the Hissar District, entered into an 
agreement with the appellant, Hai Sahib 
Lala Atma Ram, to sell the whole of tner 
estate in that village tohim for Rs. 52,000. 
In the deed of agreement they set out 
the reasons for selling the land in these 
terms ;— 

“We are unable to manage the cultivation work 
of the estate. Besides we owe debts, interest where- 
upon is swelling day by day. The revenue of the 
estate is also due from us. There isno other alter- 


native but to sell the estate for paymentof the debts 
and the revenue.” 


As they were members of an agricul- 
tural tribe notified undera special statute 
called the Punjab Alienation of Land 
Act, XII of 1900, and the proposed vendee 
Rai Sahib Lala Atma Kam was not a 
member of an agricultural tribe, they could 
not sell the land to him without obtaining 
the sanction of the Deputy Commissioner of 
the District to thé sale. hey accordingly 
recited in the agreement that they had 
applied to the Deputy Commissioner for 
permission to sell the land, and that after 
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obtaining the required sanction, they would 
execute a sale-deed in favour of the vendee, 


Sub section (3) of s. 3 of the statute im- 
poses upon the Deputy Commissioner, 
dealing with such an application for sanc- 
tion to sell land, the duty of making an 
enquiry into the circumstances of the pro- 
pesed alienation; and it was only after 
considering the result of the enquiry re- 
quired under the law that the Depaty Com- 
misfioner made an orderon September | 
i931. sanctioning the sale. After obtaining 
the requisite sanction, both the brothers 
jointly executed in favour of Rai Sahib 
Lala Atma Ram on September 22, 1931 a 
deed of sale in respect of the land, and 
received Rs. 48,812, annas 10 and pies 9, in 
the preserce of the Sub-Registrar who regis- 
tered Ihe deed, and also adin.tted to have 
received the balance of the price as set 
outin the document. The balance, which 
amounted to only Rs. 3,187-5-3 included 
Rs. 800 received by them as earnest money 
and Rs. 1,500 deposited with the vendee 
for the redemption of a part of the land 
from a mortgagee, and about Rs. 800 for 
payment by him to Government on account 
of the arrears of land revenue and water 
rate due from them. 


On November 23, 1932, two suits were 
brought by thesons of ithe vendors to 
impeach the sale, one suit by the sons of 
Agar Singh claiming possession of a moiety 
of the land as their father had died in 
April 1932, and the other by the sons of 
Nandlal Singh asking for a declaration that 
the alienation should not affect their right. 
to recover possession of the other half of the 
land ou the death of their father. The 
trial Judge, after a careful consideration 
of the issues raised between the parties 
dismissed both the suits. On appeal by 
the sons of the alienors the High Court at 
Lahore set aside the decrees dismissing 
the suits and allowed ihe claim in each case 
subject to the payment of Rs. 3,700 by the 
plaintiffs to the vendee. 

From the decrees of the High Court the 
vendee has brought, to His Majesty in Coun- 
cil, these two appeals which have been 
consolidated. 

The Courts below have concurred in hold- 
ing thatthe whole of the price for the 
land was paid by the vendee as detailed 
in the sale-deed. They are also agreed 
that the plaintiff's attempt to depict their 
fathers as men of immoral character and 
extravagant habits has wholly failed. 

As regards the validity of the transac- 
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tion the trial Judge decided that the sale 
was an act of good management and should 
be upheld. But this view was not accepted 
by the Judges of the High Court, Addison 
and Abdul Rashid, JJ., whose judgment 
on this point is neither clear nor convine- 


Their Lordships have examined the cir- 
cumstances which led the vendors to make 
the sale and induced the Deputy Gommis- 
sioner to give sanction to the transaction, 
and have reached the conclusion that the 
view taken by the trial Judge is fully 
justified. It must be remembered that the 
vendors resided in a villege called Dhing- 
sara, which is at a distance of more than 
15 miles from Bajika where the land in 
dispute is situate. They were, therefore, 
unable to cultivate the land themselves ; 
and had to employ tenants to cultivate it. 
In their application to the Deputy Com- 
missioner for the grant of sanction to sell the 
land they made it clear that owing to their 
residence in Dhingsara they could not 
carry on satisfactorily “the reclamation and 
cultivation work” of the land in question, 
and that the tenants in occupation of the 
land “do not pay rent to them, nor do they 
pay water rate for water used by them for 
irrigating the land. The applicants also 
point out that “the estate yields a very 
small income,” and that they have not been 
able to pay even the land revenue to Gov- 
ernment for two years, with the result that 
they had incurred debts, the interest on 
which was “swelling day by day”. On these 
grounds they asked for permission to sel] 
the land to the appellants for Rs. 52,000, 
a price which, they said,no member of an 
agricultural tribe was prepared to pay. | 
Now, the sanction, if granted. would in- 
volve the permanent transfer of land be- 
longing to a member of an agricultural tribe 
to a person who was nota member of an 
agricultural tribe; and the Deputy Com- 
missioner had to satisfy himself whether 
there were adequate grounds for giving 
sanction which would justify a departure 
from the policy of the Government as 
indicated in the statute and emphasised in 
the instructions issued to Deputy Commis 
sioners by superior revenue authorities. 
The application was, therefore, referred to 
the Tatsildar in charge ofthe Tahsil in 
which the land was situated for an enquiry 
and areport. Chaudhri Lajja Ram, the 
Tahsildar, who made the enquiry into the 
circumstances of the proposed sale, in his 
deposition before the Court, describes 
Bajika, the Village in question, as a very 
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unsatisfastory village from the standpodint 
of the landlord. The major portion of the 
agricultural land in the village depends for 
irrigation upon rain water which is preca- 
rious. As to the tenants in the village 
he says that they “are thieves by profession. 
They do not pay their debts, rents and 
dues”. The Tahsildar still advised the 
vendors not tosell their land, as it was 
their ancestral property, but they expressed 
their inability to follow his advice and 
complained of the non-payment of rent by 
the tenants. In their statements the ven- 
dors, not only confirmed the allegations 
made by them in their application for sanc- 
tion, but also added that they owed large 
sums to various creditors, to whom they 
had to pay interest. They also explained 
that if they failed to discharge their debts 
soon, the result would be that their entire 
property would be sold. 

The Tahsildar issued notice inviting 
members of agricultural tribes to purchase 
the land, but in spite of various steps taken 
by him and a subordinate revenue officer to 
inform the proprietors and occupancy tenants 
belonging to agricultural tribes of the pro- 
posal to sell the land, no person came for- 
ward fo buy it. The Tahsildar, after mak- 
ing the enquiry, submitted his report re- 
cording reasons for his recommendation 
that the applicants should be granted per- 
mission to sell the land. This report was 
forwarded by him to the Sub Divisional] 
Officer, Sirsa, who, in turn, despatched it 
to the Deputy Commissioner with a strong 
recommendation that the sanction should be 
granted. Upon aconsideration of the re- 
port and other relevant documents the 
Deputy Commissioner recorded an order 
granting permission to the vendors to sell 
the land to the appellant. It was only after 
obtaining this sanction that the vendors 
executed the sale-deed in question. 

This survey of the circumstances, which 
induced the Deputy Commissioner to grant 
his sanction in compliance with the require- 
menis of the statute, makes it clear that 
the vendors, for various reasons, found the 
property to be an encumbrance, and realis- 
ed that, if they did not sell the land in 
order to find money to discharge their debts, 
they would run the risk of losing even the 
land which was situated in the village 
where they resided. They were, therefore, 
naturally anxious to save that land, which 
they could satisfactorily manage and which 
was a source of profit to them. 

On these facts tne conclusion is irresis- 


tible that the sale was an act of good.. - 
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management on the part of the vendorr, 
and this was the view expressed by the 
trial Judge. Their Lordships think that 
his decision has been set aside by the High 
Court on erroneous grounds; and there 
can be no doubt that, if the sale was an 
act of good management, it cannot be chal- 
lenged by the plaintiffs. 

But this is not the only reason for uphold- 
ing the sale. It is satisfactorily established 
that the appellant, before purchasing the 
property, made proper and bona fide en- 
quiry as to the indebtedness of the vendors, 
and satisfied himself about the existence 
of necessity for the sale. The evidence on 
this point is furnished by the testimony 
of the vendee himself and of the persons 
who were deputed by him to make the 
enquiry. Itis to be observed that this evi- 
dence, which was believed by the trial 
Judge, receives corroboration from the 
_ Official enquiry which was conducted by 

the revenue officers for the purp:‘se of 
determining the question whether sanction 
for the sale should be granted or refused. 

Now, it isa well-established rule that 
the onus lies on the alienee to prove either 
that there was legal necessity in fact which 
would justify the alienation or that he 
made a proper and bone fide enquiry into 
the alleged necessity and satisfied himself 
as to the existence of such necessity. If 
he fails to prove that there was a neces- 
sity, in fact, alienation may still be upheld 
ifhe proves that he made enquiry as to 
the existence of the alleged necessity, and 
that the facts represented to him were such 
as,if true, would have justified the tran- 
saction. lf he discharges this burden, he 
is not bound to see that the money paid 
by him is actually applied by the alienor 
to meet the necessity ; vide, inter alia, 
Hunoomanpersaud Pandey v. Munraj Koon» 
weree (1). 

In the opinion of their Lordships the en- 
quiry contemplated by the law was made 
by the vendee in this case, and this ground 
alone would sustain the sale made in his 
favour. 

Their Lordships have no hesitation in 
holding that the judgment appealed from 
is wrong and must be set aside. They will, 
therefore, humbly advise His Majesty that 
these consolidated appeals should be 
allowed, that the decrees granted by the 
High Oourt be set aside, and.those made 
by the trial Judge dismissing the suits be 
restored. The respondents must pay the 


(1)6 MIA 393; 18 W R 8ln; Sev. 253n; 2 Suth 29; 
1 Sar. 552 (P O}, 
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cosis incurred by the appellant here as wel] 
as in India. 
S. Appeals allowed. 
Solicitors for the Appellant:—Messrs Hy. 
S. L. Polak & Co. 


Solicitors for the Respondents : Messrs. 
T. L. Wilson & Co. 
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LAHORE HIGH COURT 

Second Oivil Appeal No. 120 of 1937 
April 20,1937 
TEK UHAND, J. 

GHULAM MUHAMMAD-—PLAINTIRE 
— APPELLANT 

veTsus 
Musammat BAKHTAWARAN—Dsrenpant 

~—-RESPONDENT. 

Res judicata—Ex parte decree—Application to 
set aside on ground of fraudin service of summons, 
dismissed—Appeal against, also dismissed—Subse- 
quent suit on same ground, held barred. 

Where defendant's application to set aside an 
ex parte decree obtained against him on the ground 
of fraud in the service of summons is dismissed and 
his appeal against itis also dismissed, he cannot 
subsequently bring a suif on the same ground 
since if is barred by res judicata, Khagendra 
Nath Mahata v. Pran Nath Ray (1), distinguished, 
Puran Chand v. Shee Dat Rai (2), Nidar Mal v, 


Nannak Hussain (3) and Ramrup Ghoshain v, 
Mahabir Shah (4), relied on. 


S.C. A. from the decree of the District 
Judge, Campbellpur, dated November 30, 
1936, 

Mr. Madan Lal, for the Appellant. 

Mr. Shamair Chand, for the Respondent. 


Judgment.— This second appeal arises 
out of a suit instituted by Ghulam Muham- 
mad, plaintiff-appellant, against Musammat 
Bakhtawaran, defendant-respondent, for a 
declaration to the effect that the ex parte 
decree obtained on August 15, 1933, by 
the defendant against him, for cancellation 
of her marriage, from the Court of the 
Subordinate Judge, tPindigheb, had been 
obtained by fraud and was _ inoperative 
and not binding un him. The suit was 
decreed by the trial Court, but on appeal 
has been dismissed by the District Judge. 
The relevant facts are as follows: On 
April 24, 1933, Musammat Bakhtawaran 
brought a suit in the Court of the Subor- 
dinate Judge, Pindigheb, against her hus- 
band Ghulam Muhammad for dissolution 
of marriage, on the ground that the de- 
fendant was impotent. An ex parte decree 
was passed in the suit on August 15, 1933, 
dissolving the marriage. On January 24, 
1935, Ghulam Muhammad filed an applica 
tion under O. IX, r. 13, Civil Procedure 
Code, for having the ex parte decree set 
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aside alleging that it had been obtained 
against him by fraud, in that there had 
been no proper service on him nor had 
he any knowledge of ithe decree until a 
few days before the presentation of the 
application when his property was attached 
in execution of the decree for costs. The 
Subordinate Judge dismissed the applica- 
tion on March 21, 1935, holding that there 
had been due service of the process against 
Ghulam Muhammad before the ex parte 
decree was passed, and consequently the 
application which had been made seven- 
teen months after the decree, was time- 
barred. 

Ghulam Muhammad went in appeal to 
the District Judge, who upheld the order 
of the Subordinate Judge dismissing the 
application. He aleo found that the de- 
fendant was duly served and that his 
application to have the .ex parte decree 
set aside was time-barred. The order 
dismissing the appeal is dated Novem- 
ber 23, 1935. OnJanuary 31, 1936, Ghulam 
Muhammad instituted the present suit 
alleging thatthe ex parte decree had been 
obtained against him by fraud in the ser- 
vice of the process, and-that it be declar- 
ed that it was not binding on him. The 
learned District Judge hus held that the 
question as to whether any fraud had 
been committed in effecting service in the 
original suit on the plaintiff was res judicata 
by reason of the previous decision in the 
application under O. IX, r. 13, Oivil Pro- 
cedure Code, and that the present suit was 
not maintainable on the same grounds. 

Before me it has been contended on 
behalf of the plaintiff-appellant that the 
decision of the Courts below is wrong, and 
in this connection, reliance has been placed 
upon a decision of their Lordships of the 
Privy Councilin Khagendra Nath Mahata 
v. Pran Nath Roy (1). That case, however, 
is clearly distinguishable. There a suit 
had been instituted to set aside an ex 


(1) 29 0 395; 291A 99; 60 WN 473; 8 Sar. 266 
P 0). 


è 
17210, 


parte decree and asale in execution of: 
such decree as illegal, fraudulent and 
collusive, the allegatio s made in the plaint 
being an attack not on the regularity or 
sufficiency of the service of summons or 
the proceedings, but on the whole suit in - 
which the ex parte decree was obtained 
as being a fraud from beginning to end. 
It was held that the suit was maintain- 
able notwithstanding that the plaintif had 
been unsuccessful in applications under 
s. 108 and s.3il of the Oude of 1582 to 
set aside the ex parte decree and the sale 
in execution, the question in the suit as 
a whole being such as could not be de- 
termined on applications under those sec- 
tions. 

A reference to the plaint in the presént 
case, however, clearly shows that the only 
ground on which the ex parte decree is 
sought to be set aside is that there was 
fraud in the service of the process on the 
present plaintiff in the previous suit. No 
other ground cf fraud, apart from the 
service of the process, has been alleged. 
This question has already been gone into 
and decided by two Courts adversely to 
the plaintiff upon applications under O. IX, 
r. 13, Civil Procedure Code, and it cannot 
be agitated again in the suit. In this 
connection reference may be made to Puran 
Chand v., Sheo Dat Rai (2), Nidar Mal v. 
Naunak Husain (3) and Ramrup Ghoshain . 


v. Mahabir Shah (4) where it was held ` 


that where in a suit to set aside a decree 
upon the ground offraud, the sole fraud 
alleged was with respect to service of 
summons on the defendant in the former 
suit, a fresh suit on thesame ground was 
not maintainable. I hold, therefore, that 
the plaintiff's suit. has been rightly dis- 
missed. The appeal fails and is dismissed 
with costs. 
D. Appeal dismissed. 


(2) 29 A 212; 4 ALJ 5l; A W N 1907, 31, 

(3) 29 A 608; A W N 1907,191;4 AL J 668. 

(4) 2 Pat. 833;74 Ind. Cas. (825; AI R 1924 Pat 
238;5 P LT 66, 
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THE STOP LIGHT 


_ The decision of the Court of Appeal in 
- Croston. v. Vaughan (Times, October 26, 
27, 28) is of great importance to the 
motoring community, and therefore. we 
may say, to the world at large. Perhaps 
the case should be called Buckley v. 
Vaughan, for, as it came to the Court 
of Appeal, it resolved itself into a duel 
between two parties who bore these names. 
Against both of them. jointly the original 
plaintif had recoveréd heavy damages, 
the first because she was driving a car 
next but one in front of the plaintiff, and 
did not (as both Courts held) give any 
warning of her intention to stop; the 
second because his servant, the driver of 
a taxicab in which the plaintiff was being 
carried, was negligent. Let us interject 
that the law as to hackney carriages is 
such that their owners, whether within or 
without the Metropolitan Police district, 
are liable to passengers for their drivers’ 
negligence. This point was settled long 
ago for the.Metropolis (in Powles v. Hider, 
6 E. & B. 207, if not earlier), and more 
Tecently for the country at large (Bygraves 
v. Dicker, 129 L. T. 688). 

In order to comprehend the situation 
upon which the Court had to declare the 
law one must visualise a procession of five 
vehicles. All were on the correct side 
of the road. The first two were not sued. 
Third came the defendant Mrs. Buckley; 
fourth came one Walker, who was sued 
by the original plaintiff. He was exonerat- 
ed’ by the Judge (who tried the case alone 
on Circuit), and got a “Bullock order” 
for his costs against the other defendants. 
Last came a taximeter cab owned by the 
defendant Vaughan, in which the plaintiff 
Mrs. Croston wasa passenger. The third 
car had to pull up suddenly in consequence 


of a “hold up” in front.e The defendant; 


driving it, showed her stop light, but did 
not hold her hand in the manner known 
to the common law and recommended by 
the Highway Code.. Her warning seems 
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to have been enough for the driver of the 
fourth car, who merely gave her a slight 
bump as he pulled up. The taxicab be- 
hind him, carrying the plaintif, could not 
pull up in line in time to avoid a collision. 
He swung out to the right in an endeavour 
to save himself. Faced with the graver 
risk of oncoming trafic, he turned in 
again and crashed into Mr. Walker (No. 4). 
The plaintiff was badly injured. She 
sued the owner drivers of cars 3 (Mrs. 
Buckley) and 4 (Mr. Walker), and the owner 
of the cab in which she was driving. As 
we have stated, the Judge held Mr. 
Walker free from negligence, and found 
the other two drivers to blame. On an 
application made to him underisection 6 (2) 
of the Law Reform, etc., Act, 1935, he 
declared Mrs. Buckley two-thirds and Mr. 
Vaughan one-third to blame. 

The question for the Gourt of Appeal 
was whether this was a fair apportionment. 
Should Mrs. Buckley, who siowed her stop 
light, be held liable at all? Her signal 
was obviously sufficient to stop the car 
immediately behind her; but the Judge 
below seemed to have thought that if she 
had held out her hand in Highway Code 
fashion, she would have given the fifth 
ear (the taxicab) at least some chance of 
avoiding the accident. We say “some 
chance” because the learned Judge did 
not wholly exonerate the driver of the 
taxi-cab, but held him to be half as 
blameworthy as the appellant Mrs. Buckley, 
The Court of Appeal, after a protracted 
argument, Came to the conclusion that the 
Judge below was right, or, at all events, 
not so wrong that his judgment should 
be varied. With this conclusion Lord 
Justice Slesser did not agree. He thought 
that the two defendants were equally to 
blame, and would have ordered them to 
pay the plaintiff's loss, in equal parts. 

If we follow that learned Lord Justice's 
argument correctly, it certainly seems to 
lead to the total exoneration of Mrs, 
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Buckley. She pulled up in time to save 
herself and the car in front of her from 
collision, and we do not find in the report 
apy evidence to show that she did so with 
any unnecessary abruptness—in view of 
the emergency in front.of her. However, 
as she did not bring the driver in front 
of her into the action, and rely on the 
Bywell Castle rule (4 P. & D. 219) as 
against him, one might presume that those 
who advised her thought that such a course 
of action would be unfruitful. Mrs. Buckley 
relied for her defence solely on the fact 
that she showed her stop light and 
elaimed that if anyone behind her was 
s0: close as not to be able to slow up, 
that was “his look-out.’ The Judge below 
concluded that by not holding out her 
hand. she brought the car next but one 
behind her into danger, and this decision 
has now been affirmed. 

As a result of ‘this important decision 
several points emerge and call for noticc. 
The first is that neither the hand signa’s 
consecrated by the Highway Code nor the 
stop light prescribed by the Stop Light 
Regulations (S. R & O., 1035, No. 897: 
are Obligatory. Each is a sign or device 
recommended for minimisiog the dangers 
of the road. If neither is carried or shown, 
the failure to carry cr show may be weigh- 
ed in the scale as evidence of negligence, 
but is not conclusive. As Lord Justice 
Greer said, a man may obey all the 
rules of the Highway Uode and yet be 
found guilty of negligence. Oonversely, 
he may obey none of them and yet be 
acquitted of it. The first, last and funda- 
mental duty is to take such care as the 
jury think should, in the circumstances 
which exist, be taken. The evidence as 
to stop lights or hand signals is only a 
part, not the whole; of the evidence on 
which they must determine whether a 
citizen on the road has or has not done 
his duty. It appears to us that these rules 
about signals and lights are in an un- 
Batisfactory positicn. They should find a 
place in the Construction and Use Re- 
gulations, and if infringed be enforced 
at the risk of a penalty. Secondly, if it 
is "to be the law that the failure to follow 
the Highway Oode -is to be conclusive 
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evidence of negligence, Parliament should 
say so. As things stand in the Highway 
Code, this is not the position. Indeed, 
the Code seems to regard the use of hand 
signals assubsidiary to the use of the 
step light. “Signals by drivers,’ we read, 
in the Appendix (Messrs. Mahaffy and- 
Dodson quote it in tkeir 1936 edition, at 
p. 774), “should be given with the arm 
extended...where mechanical indicators are 
not used.” What other inference can we 
draw from these words, which under 
section 45 (2) of the Road Traffic Act, 1930. 
were laid before and approved by both, 
Houses? 

Thirdly, practical difficulties and. possible 
inefficiency may attend the application of 
this strict rule for showing intention by 
hand signals. The following car may be 
a little more in to the left than the 
preceding car, which would often make it 
impossible for the driver behind to see 
the extended arm of the driver in front. 
Moreover, supposing a moment ct “agony” 
such as that with which the Bywell Castle 
and the Volute decisions deal, a driver's 
first duty may be to use both hands to 
steer clear of a sudden danger in front. 

We need not go to-day into the large 
question of breach of statutory regulations 
as evidence of negligence. The law in 
that matter has been left in an uncertain 
state by the judgments of the Oourt of 
Appeal in Phillips v. (Britannia, ete, Co. 
(1923, 2 &.B. 832). Little has been done 
to improve matters by the later decision 
in Monk v. Warbey (1935, 1 K.B. 75), 
and the matter passed without discussion 
in the much-debated pedestrian crossing 
place decision of last summer (Bailey v. 
Geddes |1937], 3 All E.R. 671). We should 
like a full-length decision on it by the 
House of Lords. Let us hope they may 
decide that every breach of a statutory 
regulation, at all events on the highway, 
is conclusive evidence of negligence on 
the part of one party to a collision unless 
the other party has been guilty of wilful 
negligence. This would be a strict rule 
to lay down, and it might be necessary 
to invoke the help of our law- givers to 
make it. It would clear the air—The 
Law Journal. ee 
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BLOOD-GROUP EVIDENCE IN BASTARDY CASES 


The scientific facts underlying the blood 
group tests are simple. The blood ofall 
human beings is not identical, but falls 


into twelve groups according to its posses- . 


Sion or lack of certain “characters,” which 
never change during life These are called 
A, B, M, and N. They are not only 
hereditary, but are “dominant” characters, 
sothat a child cannot havea blood character 
which neither of his parents has. There 
are aiso one or two other exclusions These 
characters appear in different proportions 
in different races, and anthropologists and 
geneticists are intensely interested in their 
value as an aid to the study of racial 
“history, The laws governing their interit- 
ance have, therefore, been checked and 
rechecked by countless independent inves- 
tigators. The result has been to establish 
the rules of inheritance as firmly as any 
scientific conclusion can be established; 
they are not now questioned by any res- 
ponsible authority. The important fact 
from the point of view of bastardy pre- 
ceedings is that if a child has a blood 
character which his mother has not, he 
must have inherited it from his father; 
if, therefcre, the accused man does not 
possess it, he cannot be the father. 
“On an average, blood group tesis for 
all the characters A, B, M, and N will 
clear one man out of every three who are 
falsely accused of paternity. Tests for 
the characters A and B only will clear 
one falsely accused man out of six. They 
Can never clear a man who is really the 
father of the child. As they are based on 
groups, and not on individual peculiarities, 
they can never show that a man: is the 
father of a given child; they can only 
indicate that he might be the father, in 
common with all the other millions of men 
in bis group. Even this limited informa- 
tion, however, is surely well worth having 
in a class of cases in which clear evidence 
18 SO conspicuously rare, ` 
The tests must be done by an expert 
pathologist, and by one who is used to 
them. A blood sample each must be taken 
from the mother, child, and putative father. 
‘The operation is a trivial puncture, for 
only a few drops are required from each 
person. The samples can be sent by post. 
-Any general hospital can, determine the 
-A and B characters of a blood, for the 
_ laboratory staff are always typing bloods 
for transfusion. The M and N tests are 
more difficult, for they need special rabbit 


or guinea-pig serum, which will not keep 
very long. At present they can only be. 
dcne in one or two laboratories in the 
country. The result can be reported well. 
within a week, and consists of a statement 
of the group to which each party belongs, | 
and the conclusion, either that the man ` 
cannot have been the father or that the 
result does not acquit him and therefore ` 
carries the matter ro further. 
The chief reason why the tests are 
practically unknown in this country is that 
the mother cannot be compelled to undergo 
them or to allow her child to undergo 
them. When a woman is accusing aman 
of being the father of her child, she has, 
nothing to gain by tests which may clear. 
and cannot incriminate him. Even if the 
Court knew all ahout the tests and be- 
lieved in their value, it has no power to 
say to her that if she refuses to give a 
sample of her blood it will conclude that 
she is not making her application in good 
faith. I have heard it argued that magise 
trates can refuse to grant the application 
unless all the evidence is before them, 
and that they may consider the result of 
a blood-group test to be essen ‘ial evidence, 
The answer is surely that the blood-group 
evidence is not part of the applicant's 
ease, and that in the present state of the 
law she is under no obligation bto provide 
it. She must by statute give evidence 
herself, and her evidence must be cor- 
roborated in soms material particular. 
When a statute lays down certain require 
ments, it excludes ex hypothesi all others, 
and it seems unlikely that a summary 
court could legally refuse a woman's àp- 
plication on the ground that she would 
not assist in providing evidence which 
could not help her in any way. | 
Another obstacle to the free use of the 
tests in this country is the economic one. 
Most men who defend affiliation saits have 
slender means, and could not afford to 
pay the present rather heavy costs of tests. 
(If the demand ever became greater, the cost 
would be reduced.) [n addition, the de- 
fendant would have to pay the fee of 
the doctor or assistant who took the 
samples, and of the pathologist who gave 
evidence of the result. The total, added 


to his ordinary costs, is at present quite. 


prohibitive. | 
Another substantial obstacle has been 
the failure of some solicitors and counsel 


to realise that the result can never go 
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against the man. Others realise this, but 
fear that the bench might not. They 
sometimes express their fear -in this way: 
“If I tell a lay bench that the test shows 
that the man might be the father of the 
child, ten to one they'll say, ‘Oh, that 
proves ke is: it’s corroboration of the 
mother’s evidence.’™ Careful explanation 


ought to prevent a misunderstanding of - 


this sort. Until the tests are better known, 
there is perhaps s me risk that the Court 
will make that mistake; but the- danger 
cannot be as serious as some practitioners 
seem to think.” The legislature of New 
York State, which in 1935 gave all courts 
discretion, to order blood-group tests when 
they appeared necessary for the better 
adrninistration of justice, shortly afterwards 
added an améndment to each of the new 
enactments providing that a result shculd 
only be admissible in evidence when it 
cleared the man. 

, Quite a number of blood-group tests are 
already carried out for persons who desire 
a private answer toa question of paternity. 
If a mother applying for an affiliation 
order submitted voluntarily to a test, there 
seems no reason why the result should not 
be admissible evidence; and in a matri- 
monial suit which turned on non-access, 
blood-group evidence might easily provide 
a heaven-sent means of defeating the 
Russell rule. There seems, however, to be 
no real possibility of getting the tests 
very widely used in bastardy cases without 
legislation. The first essential requirement 
is to give the Court power, at its discre- 
tion, to dismiss an application unless the 
‘applicant will undergo the tesis and allow 
her child to be tested. The next is to 
‘put the tests within the reach of every 
defendant, for if this is not done, a poor 
man will be denied a measure of justice 
which a more wealthy one can. afford. 
The Court will, therefore, have to be given 
power to order the test to be done by an 
approved person wholly or partly at the 
‘public expense, the man contributing as 
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much as his means will allow. The total cost 
will be much lower if tke Court is allowed 
to admit the certificate of the pathologist, 
as it already admits the certificate of the 
public analyst to prove an offence against 
the Food and Drugs Acts or the Pharmacy 
and Poisons Act. The keynote of any’ 
legislation must be to place the use of 
blood-group evidence entirely within the 
discretion of the Court. This will ensure ` 
that the defendant can have the benefit 
of it in every proper case, but that public 
money is not wasted in unsuitable cases. 

There is no prospect of the Home Office 
Promoting a Bill on these lines in the 
predictable future and the way of the 
private Member's Bill is hard. If these 
provisions seemed too heavy a load, a 
useful intermediate step might be to insert 
a section into the Bastardy Acts providing. 
that if a mother refused to undergo the 
tests and to let .her child undergo them, 
the bench might take her refusal into 
consideration in coming to their decision, 
just as a jury may take into considera- 
tion the choice of a prisoner not to give 
evidence. 

Whether the tests ever become an in- 
tegral part of bastardy procedure will 
depend onthe extent to which magistrates, 
counsel and solicitors press for them. A 
rapidly growing body of justices now feel 
strongly that in certain cases, particularly 
those in which they know the girl has 
been promiscuous, they cannot cometo a 
just conclusion on the evidence at present 
available and would welcome a test which 
might give them definite information and 
could not confuse the issue in any way. 

Meanwhile, the research workers have 
not by any means said. their last word on 
the differentiation of blood. Fresh groups 
may soon be discovered to shorten the 
odds against acquittal. Some day human 
blood may even by shown to have in- 
dividual, and not only group, characters.— 
The Law Journal. 





NEGLIGENCE IN RELATION TO HOSPITALS AND NURSING HOMES. 


Récently there has been a number of 
decisions as to the respective liabilities 
for damages for negligence of the govern- 
ing body of a hospital or the proprietors 
of a nursing home, and the medical men 
and the nurses, and itis useful to review 
- the position., In spite, however, of these 
decisions the position is somewhat obscure 


and will require the decision of the House 
of Lords to clear up many doubtful poirts. 

In ascertaining whom to sue, the essential 
roint is to ascertain the duty which the 
respective persons concerned have under- 
taken and there have been many decisicns 
which help in ascertaining what that 
duty is. < 


. 1987 


+ 

The duty which a voluntary hospital 
normally undertakes is well settled. Kennedy, 
L. J, in the leading case of Hillyer v. 
Governors of St. Bartholomew's Hospital 
[1909] 2 K. B. 820, at p. 828, said: “The 
legal duty which the hospital authority 
undertakes towards a patient .., is an 
inference of law from the facts. In my 
opinion it is not the ordinary duty of a 
person who deals with another through his 
servants or agents and undertakes res- 
- ponsibility to that other person for damage 
resulting from any injury inflicted upon 
him by the negligence of those servants or 
agents.... The governors of a’ public 
hospital by their admission of the patient to 
enjoy in the hospital the gratuitous benefits 
ofits care do, I think, undertake that the 
patient whilst there shall be treated only 
by experts, whether surgeons, physicians or 
nurses, of whose professional competence 
the governors have taken reasonable care 
to assure themselves; and, further, that 
those experts shall have at their disposal, 
for the care and treatment of the patient, 
. fit and proper apparatus and appliances.” 
In other words, although a hospital con- 
tracts ‘with its patients to engage com- 
petent doctors and nurses, the hospitel does 
notin any way undertake to be responsible 
for the way in which the doctors or the 
nurses perform their professional duties, 
Indeed, as has been emphasised in many 
judgments, the governing body are not in 
a position to control the professional acts 
of their doctors and nurses. 

On the other hand, the governors of a 
hospital are liable for the performance by 
their servants cf purely administrative duties, 
whether they are professional persons or other 
wise. Kennedy, L. J., in Hillyer’s Case, 
supra. at p. 829, said: “It may well be, 
and for my part I should, as at present 
advised, be prepared to hold, that the 


hospital authority is legally responsible to 


the patients for the due performance of 
their servants within the hospital of their 
purely ministerial duties, such as, for 
example, attendance of nurses in the wards, 
the summoning of medical aid in cases of 
emergency: the supply of proper food.and 
the like.” This principle was well illustrat- 
ed in the case of Lindsey County Council 
v. Marshall (1936), 80 Sol. J. 702. In 
‘that case the council carried on a maternity 
home for reward, and shortly before the 
plaintiff was admitted into the home there 
had been a case Of the highly infectious 
. puerperal fever. The jury found that it 
. was a breach of duty to jaccept the plain- 


JOURNAL 8 


tiff into the home without warning her of 
the risk of infection, and it was held that 
the defendant council, although, of course, 
they acted through their medical officers, 
were liable in damages. The defendants 
were carrying on the maternity home, were 
inviting prospective mothers to make use 
of it for the purpose of their confnements, 
and owed a duty to those whom they 
invited into the premises to make those 
premises reasonably safe, or if there was 
any hidden danger, of which they or their 
agents were cr ought to have been aware, 
to give the person so invited due. warning 
of its existence. It did. not matter that 
the hospital authorities relied on the pro- 
fessional people concerned. The hospital 
authorities themselves invited the patients 
to come and they were responsible for 
seeing that the hospital was a fit and proper 
place to receive the patients. 

The distinction is often a fine one. For 
instance, in Strangways-Lesmere v. Clayton 
[1933] 2 K.B. 11; 80 Sol. J. 306, it was 
held that when a nurse misread the 
surgeon’s written instructions and adminis- 
tered a fatal overdose of a certain drug, 
the nurse was liable and the hospital 
authorities were not. The duty which is 
laid upon the hospital authorities is one 
which arises ex contractu, and it is, there- 
fore, vital to ascertain what the terms of 
the contract were, or are implied to be in 
the particular case. Inasmuch as the matter 
depends on “an inference of law from the 
facts” it is not possible to get any com- 
pletely definite rule because facts may vary 
indefinitely. The writer knows of no Eng- 


‘lish case in which it has been held that a 


hospital undertook to nurse a patient, as 
distinct from undertaking to provide come 
petent nurses, but as the liability of the 
hospital authorities {rests upon contract, 
there is no reason why they should not be 
held to have undertaken the wider obliga- 
tion if the facts are special and the evi- 
dence strong enough to establish the con- 
tract. 

It has been held that in the absence of 
an express stipulation an asscejation which 
supplies nurses only undertakes the lesser 
obligation’ Hall v. Lees [1904]? K. B. 602. On 
the other hand, the proprietors of a private 
nursing home which was ron for profit were 
held liable for the negligence of nurse 
in the performance of her professional 
duties in Powell v. Streatham Manor Nurse 
ing Home [1935] A. C. 243; 79 Sol. J} 
179. It would appear that, in the absence 


- of a provision tothe contrary, a privately 
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run nursing. home does undertake to pro- 
vide nursing and not merely competent 
nurses. 
+ In ascertaining who is responsible for 
negligence in the performance of an opera- 
tion difficult questions arise as to whether the 
surgeon, the anaesthetist or the nurses 
should be sued. If more than one person 
is sued and judgment is only recovered 
against one, the successful defendants will 
often get their costs from the plaintiff, 
who will be refused a “Bullock” order. 
This happened in the case of Dryden v. 
Surrey County Council and Stewart (1936), 
80 Sol. J. 656. The facts in this case 
were that the plaintiff sued the county 
council, the -surgeon and the nurses. The 
plaintiff succeeded in establishing neg- 
‘ligence against the surgeon but did not 
succeed against the other defendants. 
Finlay, J., decided thatit would be unfair 
to throw upon the surgeon the costs of 
the successful defendants, as the negli- 
gence alleged against the other defen- 
dants was different from the negligence 
proved against him. y 

As between the surgeon, the anaesthetist, 
the nurses and the hospital or nursing 
home authorities “as soon as the door of 
the thearte or operating room has been 
closed on them (t.e., the nurses) for the 
purposes of an operation... they cease to 
be under the orders of the defendants i.e., 
the hospital governors) and are at the dis- 
posal and under the sole orders of the 
operating surgeon until the whole opera- 
tion hrs been completely finished... The 
nurses and carriers, therefore, assisting at 
an operation cease for the time being to 
be the servants of the defendants inas- 
‘much as they take their orders during that 
period from the operating surgeon alone, 
and not from the hospital authorities,” 
Although there does not appear to be any 
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reported decision on the subject, there 
seems to be little. doubt that, although a. 
nurse is under the orders of the operating 
surgeon during the operation, she is not 
the servant of the surgeon in such a way 
as to render the surgeon liable. for her 
negligence. The nurse is a professional 
person carrying out her own special duties.. 
Questions have arisen as to the liability of 
the surgeon and the nurses for the removal. 
of plugging or other articles placed in the 
ody during an operation. In Dryden v. 
Surrey County Council and Stewart (supra), 
Finlay, J., said on the facts of that case, 
“with regard to the- plugging the duty (to 
remove -it) was that of the doetor, the. 
failure in duty was that of the doctor, and 
I see no case at all against the nurses with 
regard to this.” 

It would appear from what is said above 
that different considerations apply to a. 
voluntary hospital from those which apply. 
to a private nursing home. This, however, 
is not entirely free from doubt, because 
the question of liability does not appear 
to have been expressly raised in Powell v. 
Streatham Manor Nursing Home, supra. 
lt is an increasing practice for voluntary 
hospitals totake paying patients, and, in 
some cases, to provides a separate paying. 
patients, establishment. Do these voluntary 
hospitals in so doing and receiving fees 
undertake to nurse and not merely to 
supply competent nurses? It is difficult 
to see why they should beon a different 
footing from private nursing homes in these 
circumstances. The matter is still cpen 
to the decision of the House of Lords, ag 
Lord Hailsham pointed out in his judgment 
in Lindsey County Council v. Marshall, 
supra. Until an exhaustive judgment is 
given by the House of Lords there will 
continue ,to be considerable difficuly :—The 
Solicitors Journal. 


Extracts from Contemporaries. 


A Juror in Waiting 
. In the issues of The Times newspaper 
of the llth inst. there appeared a letter 
from one who, with some 200 others, had 
recently completed his term as a petty 
. Juror at the Central Criminal Court for the 
September session His hours in the jury 
box totalled fourteen-and-a-half, but those 
-hours were scrattered like beads of a dis- 
4, rupted necklace; he had toattend on no 
- fewer than ten days spread over four broken 
+ weeks, As a juror in waiting he was afford- 


‘be reduced as much as 


ed ample time for “learning and relearn: 
ing the topography of all four courts, but 
he would have been well satisfied with a 
less thorough course of study. To most 
people, the writer of the letter suggests, 
jury service in the criminal courts is the 
reverse of a pleasant job, but itis a duty 
imposed by citizenship, and must be per- 
formed, even atthe cost of inconvenience 
and sometimes of financial Joss. He thinks, 
however, that loss and inconvenience should 
possible; the 
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authorities are surely able to foresee within 
reasonable limits which cases will be short 
and which long, and they should find it not 
too difficult to arrange a time-table for 
jurors which would make things more bear- 
able. He has little doubt that if jurors 
could insist on being paid their expenses 
they would have to endure fewer wasted 
days. Certainly, if all losses could be added 
to the expenses and no very rigid test as 
to remoteness were employed, many jurors 
in waiting would be able to present quite 
respectable bills at the end of their periods 
of jury service, and the consequent demand 
for economy might make their lot much 
more endurable:—The Law Times. 


The Bank Clerk’s Duty. 

- This week Mr. Justice Goddard had an- 
other case of a careless Bank clerk before 
him. We use the adjective merely because 
the learned Judge came to the conclusion 
that on the whole the clerk's action or in- 
action fel] short of what was, in the 
circumstances, proper (Motor Traders Gua- 
rantee Corporation v. Midland Bank, 1937, 
4 All E. R. 90). A dishonest person who was. 
it seems, in treaty with the plaintiffs, the 
drawers of a cheque, for financing a hire- 
purchase agreement, received the cheque 
from them. This cheque was made payable 
to the owners of the article to be hire-pur- 
chased—a motorcar. The dishonest person 
‘either forged or procured the fergery of the 
‘payees' endorsement and handed in the 
cheque to the defendants’ clerk to be credit- 
ed to his own account. The clerk saw, of 
course, that it was a “third party” cheque 
and asked how the dishonest person came 
to be paying it in to himself. He received 
an explanation which he deemed satis- 
factory and did not take the course which 
his instructions direct—unamely, refer the 
matter to the manager.. Had the dishonest 
person had an impeccable “banking history” 
as Mr. Justice Goddard called it, this 
decision would not have sufficed to fix the 
bank with negligence. But his banking 
‚history was, to putit no higher, tempestu- 
ous, with a story of over 30 dishonoured 
cheques in Jess than two years. Bank 
clerks as a rule are scrupulously careful, 
and no absolute rule or standard can be 
laid down. But here was a case -where 
something more should have been done.— 
‘The Law Journal. 


‘A False Description. 
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teresting point to decide last week (Times, 
November 4) on the sale of Kosher meat. 
Three informaticns were laid against the 
defendant, a London butcher, one for 
selling meat which was “not of the nature 
demanded,” and two under the Merchandise 
Marks Act for “applying a false trade 
description” to his meat. We do not 
read thatthe first summons was dealt with, 
but on the second two the learned magis- 
trate had to decide whether in fact the 
description given by the defendant to his 
meat was false. There is in London a 
Board which is the orthodox body invested 
with the duty of supervising and licensing 
the slaughter and selling of meat for 
Jewish consumption there. For some reason 
which itis impossible to guess this Board 


‘refused to license the defendant, where- 


upon he went and got a licence from 
some other Rabbi who was not on the 
Board at all. The magistrate decided that 
this Rabbi had not the position and fellow- 
ing among orthodox Jews to commend 
himself as a licensing authority to them, 
and that therefore any meat sold as Kosher 
meat on the strength of a licence given 
by him was sold with a false description. 
The cases under the Act are legion 
and we remember nothing quite near the 


point.—The Law Journal. 


A Serious Offence. 

The trial of a young woman for man- 
slaughter, dangereus driving, and intoxi- 
cation while driving, which occupied the 
Judge at Gloucester for some days last 
week, ended in verdicts of guilty upon 
the second and third charges and of 
acquittal on the first. The recent decision 
of the House of Lords in Andrews v. 
Director of Public Prosecutions (1937, 2 
All E. R. 552) makes it clear that though 
a person be guilty of dangerous driving 
or of driving while under the influence of 
-drink, and death results, he or she need 
not necessarily be found guilty of mane 
slaughter. On the facts reported we should 
not have been surprised if the jury had 
returned a verdict of manslaughter. Many 
people would, we think, consider that the 
acts of the accused person fulfilled the 
definition of criminal negligence laid down 
in R.v. Bateman (19 C. A. R. 8). There 
was conflicting evidence as to her state 
of sobriety before and after the accidents, 
and she was fortunate enough to have 
several witnesses to speak for her on that 


A Metropolitan magistrate had an in- charge, but the jury obviously disbelieved 
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them. As the question of sobriety orin- 
sobriety is so much a question of degree, 
it would not be right to question the 
good faith of the witnesses for the defence. 
But once the jury decided to reject their 
story and convict on a grave charge which 
involved killing two innocent people, we 
should be prepared for a heavier sentence 
than eight months’ imprisonment and five 
years disqualification.—The Law Journal. 


The “Public Interest,” 

Recently an interesting discussion on the 
question of whatis in the interests of the 
public and whatis not took place in the 
King’s Bench Division (1937, 4 AJI E. R. 
106). The Sussex Justices had granted 
an on-licence to a motor-coach company 
to sell intoxicants to their’ passengers. 
They made it a condition of the licence 
that the holders should only sell to pas- 
sengers who held tickets for and travelled 
in their coaches or omuibuses. This grant 
. was questioned Ly certiorari on the ground, 
as we understand it, that a grant limited 
in this way could not be a grant or 
limitation “in the interests of the public.” 
Most lawyers will respectfully agree with 
the Lord Chief Justice and there is no 
substance in such a contention. A condition 
may very well be in the interest of the 
public generally though its fulfilment 
concerns or benefits only a small portion 
of the public. We should be quite pre- 
-pared to argue that it is generally in the 
public interest that the modern omnibus 
company should have a cheerful road- 
house and yet be either prevented from 
opening it to the public at large 
or allowed to exclude non-passengers.— 
The Law Journal. 
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“Carry on.” l 
Language, it has been said, was given to. 
us to misunderstand one another with. 
This may be a faint misanthropical echo 
from the Tower of Babel, but it has a certain 
bitter touch of truth. ; 

A business man was examining a con- 
tract, was called from the room, and said 
to a subordinate, “Carry on.” He meant, 
he says, goon with the negotiation, but the 
subordinate carried on to the signing of the 
contract. Humphreys, J., having to answer 
the question in “Hudibras,” “Is this the end. 
To which these Oarryings on did tend?” 
answers that the instruction “carry on” held 
out the young man to the other side as 
having authority to sign. 

We do not for a moment question the 
learned judge's decision, but we do venture 
the observation that “carry on” is ambi- 
guous. Originally it was the company 
commander's order to the sergeant-major, 
sometimes used when he himself was lazy 
or did not quite know what to do next. It 
usually means, “Continue as you are now 
doing,” asin Kipling’s hilarious story, "Their 
Lawful Occasions” (‘Carry on. The Com- 
mander’s order supplied the unspoken 
word"). All the earryings on had to be 
within a subordinate’s usual compass, and 
the order did not enlarge his competence. 

If the case goes to appeal we advise 
reference to Partridge’s ‘Dictionary of 
Slang and Unconventional English.” There 
is something a little piquant in judges 
having to interpret not only the King’s . 
English, but his subjects’ slang.—J ustice of 
the Peace. 


WIT AND HUMOUR. 


Queer Excuses. Legal annals could 
furnish many instances of quite as queer 
excuses pleaded by the accused as the fol- 
lowing. The widow of a French chemist, 
famous for his researches in toxicology, was 
on trial for poisoning her husband. It was 
proved that arsenic was the medium em- 
ployed. | 

“Why did you use that poison?” asked 
the presiding magistrate. 

“Because, sobbed the fair culprit, 4 ‘It 
was the one he liked ,best,"—Case & Com- 

. ment. 
Typical College Question. A law pro- 
fessor was asked whether a blind man could 


i 


be made liable for his note payable at 
sight.—Case & Comment. 


An Honest Purpose. “So you were 
not satisfied to eal a dinner at the man’s 
restaurant without paying for it, but you 
went off with the caster and the spoons be- 
sides ?” 

“That's so, your Honor; but I took the 
caster and the spoons from honest motives” 

“Honest motives ?” , 

“Yes, I wanted to pawn them, sol could 
raise money to pay for the dinner.—Uase 
and Comment. 
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THE PRIVILEGE OF A WITNESS 


A case of unusual interest was recently 
heard before his Honour J udge H. J. 
Rowlands at the Great Yarmouth County 
Court, the facts in connection with which 
are briefly, as follows : 

Some months ago a woman was charged 
at the Lowestoft County Police Court with 
driving a motor-car to the danger of the 
public. The evidence given by two wit- 
nesses for the prosecution was that at 
midday on a certain date they were cycling 
along the highway at a distance of about 
one foot from the near side when they saw 
a Motor-car approaching them from the 
opposite direction. The car was still ap- 
proximately 70 yards away when another 
car partly pulled out from behind it with 
the intention of overtaking. When these 
two cars were about 30 yards from the 
cyclists, a third car, driven by a woman, 
‘Pulled out from behind the first two cars 
aud began to overtake. To avoid being 
hit by the third car, the cyclists fell over 
sideways on to the grass verge and pulled 
their bicycles with them; the car passed 
over the ‘spot where they had been a 
moment before. One of the cyclists im- 
mediately took what he believered to be 
the number of the car on a piece of paper, 
and lodged a complaint with the police 
against the woman driver, with the result 
that a summons was issued. The evidence 
for the defence differed: substantially from 
that of the two cyclists; indeed, the place 
where the incident was alleged to have 


occurred was hotly disputed, and il seemed’ 


possible that the prosecution and the de- 
fence were considering two separate occur- 
rences at different places. The Justices 
decided to convict, and the woman was 
duly fined and her licence endorsed. 
Feeling dissatisied, she appealed to 
quarter sessions, when the same facts were 
given in evidence by both sides, and the 
appeal was dismissed. Having subsequent- 
ly failed to obtain summonses against the 
two cyclists for alleged perjury, the woman 
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eventually decided. to take civil proceed" 
Ings against them for recovery of damages 
on the ground that they had committed 
perjury. On the hearing of the action in 
the county court the defence was (1) that 
there was no cause of action and (2) a 
denial that perjury had been committed. 
Additional witnesses were called by the 
plaintiff on this occasion, and the two 
cyclists were called for the defence. 

Legal arguments ensued, in the course 
of which it was submitted by the defen- 
dants’ solicitor that in order that the 
plaintif might succeed, it was essential 
that the proceedings in which the evidence 
complained of had been given should have 
terminated in her favour, and it was im- 
material that she had no power of ap- 
pealing beyond quarter sessions. His 
Honour was being asked by the plaintiff 
to constitute himself a court of appeal in 
a matter in which the legislature had 
thought fit to declare that there should be 
no appeal. It was intended that the judg- 
ment of quarter sessions in a case of that 
sort should be final: it could not be 
impeached in an action. The matter was 
really concluded by the decision of the 
Court of Appeal in Bynoe v. Bank of Eng- 
land & Williams (1902, 1 K. B. 467), the 
headnote to which reads as follows: “A 
person who has been convicted of a crime 
and against whom the conviction stands 
unreversed cannot maintain an action 
against a witness for negligently giving 
false evidence which caused him to be 
wrongfully so convicted.” Counsel for the 
plaintiff contended that the evidence of 
the defendants at the police court and at 
quarter sessions had been given both 
recklessly and dishonestly ; it had, in effect, 
been concocted by them, and, therefore, 
the plaintiff was entitled to recover by 
way of damages the expenses which she 
had incurred in defending the charge of 
dangerous driving and prosecuting her 
appeal. 


10 ° 


In giving judgment for the defendants, 
his Honour, after referring to the note to 
the Duchess of Kingston's Case (2 Smith's 
Leading Cases, 1Uth edn., p. 713), said he 
took the view that the evidence given 
by the witnesses on both sides was per- 
fectly bona fide in that they were in fact 
describing two different incidents which 
took place at about the same time, on the 
same road, but at some distance apart. He 
was convinced that the plaintiff was not 
the driver of the car which was driven in 
the dangerous way described by the defen- 
dants ; the only evidence which connected 
her with that incident was the fact that 
one of the defendants who said that he 
wrote the number of the car on a piece of 
puper, which was now missing; apparently 
gave the number of the plaintiff's car to 
the police. This witness, however, very 
fairly admitted that he did not see the 
number until after he had risen from the 
ground, by which time the car in question 
had passed the other two cars and was 
about thirty yards away from him. In the 
circumstances mentioned by the witness 
it would have been an easy matter for him 
to make amistake, or the police might 
have misread his handwriting on the piece 
of paper ; of course, it was now impossible 
to say how the mistake arose, if there was 
one. His Honour added: “It seems that 
the result of the police court proceedings 
was very unsatisfactory, but I cannot set 
aside the conviction, which is the only thing 
that could really help. Unfortunately, 
the plaintiff has been convicted: I cannot 
help that; nobody can now. Isympathise 
with her very much, butam not justified 
in finding that the evidence of the defen- 
dants was dishonest and concocted. For 
this reason the plaintiff must fail, with the 
usual costs.” 

It will be observed that the point in- 
volved injthe action was not one of de- 
famation of character by a wiiness, and, 
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therefore, the question of privilege did not 
arise. In Halsbury's Laws of England, 
lst edn., vol. 18, at p. 678, it is stated 
as follows: “More than a hundred years 
ago Lord Manstield said that neither party, 
witness, counsel, jury, nor judge can be 
put to answer, civilly or criminally, for 
words spoken in office: The authorities are 
clear, uniform and conclusive that no 
action lies, whether against judges, counsel, 
witnesses, or parties, for words spoken in 
the ordinary course of any proceedings 
before any court or tribunal recognised by 
law. It is manifest that the administra- 
tion of justice would be paralysed if those 
who are engaged init were to be liable to 
actions of libel or slander upon the imputa- 
tion that they had acted maliciously and not 
bona fide.” This dissertation, however, 
has no bearing upon the point in issue 
in the county court proceedings, unless 
perhaps it could be seriously suggested 
that the evidence given by the defendants 
in support of the charge of dangerous driv- 
ing had wrongfully resulted in the plaintiff 
being branded as a dangerous driver, and 
was thus defamatory of her character and 
reputation as a careful driver (cf. Groom 


“Vv. Crocker & Others, 1937,3 All E. R. 844); 


in that event absolute privilege could have 
been claimed by the defendants—even if 
their evidence had been given with a 
malicious motive—and would have been a 
complete bar to the action. 

If the plaintiff was wrongly convicted 
she has a real grievance, because her 
licence was endorsed, and if she meets 
with an accident in the future that 
endorsement may tell against her. The 
miscarriage of justice—if indeed there were- 
one—can only be cured by a “free pardon,” 
the effect of which would be to purge the 
offence; but to go to such lengths as to 
seek afree pardon would be a ridiculous 
instance of a steam-hammer being required 
to break a little nut !:—The Law Journal. 





NEGLIGENCE 


If Destiny had not decreed that Lord 
Hewart should be Lord Chief Justice of 
England, he might, we believe, have 
been a first-class professional bowler, His 
deliveries are always of good length and he 
is never off the wicket. We speak, of 
course, not of his judicial] utterances, of 
which it wculd not beccme us to say any- 
thing in preise or blame; but cf those un- 
cficial speeches which he makesin lecture 


halls or at dinner parties, and which are 
open io respectful appreciation or criticism. 
Such a speech was delivered a few days 
before the commencement of this term. The 
subject which the Lord Chief Justice chose 
was" Negligence.” The audience to which he 
spoke was an audience of insurers, and the 
occasion was chcsen with admirable apti- 
tude, when acticns fcr negligence in which 
the members of his audience are vitally, if 
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indirectly, concerned, are bound to occupy 
many of the courts. Rebus sie stantibus, 
nothing could be more appropriate or wel- 
come than a revisw of the law of negligence 
by a lawyer of first class eminence. The 
fundamental rules were stated with a 
lucidity which is not the least surprising, 
and which must have been very grateful to 
alay audience. In the first place, of course, 
though the Lord Chief Justice put it last, 
the plaintiff, as all lawyers know, must 
“establish his case.” To do sohe need, we 
should add, do no more than show facts 
from which it may reasonably be inferred 
that the defendant was careless. There are 
cases in the reporls where the plaintiff has 
proved very little, but has been allowed to 
go toa jJuryor held to have a good cause 
of action for negligence. Scottv. London, 
éc., Docks Company (3 H. & C. 596) is 
a familar case on this head. A tax-collector 
was passing a warehouse in the London 
Docks when some bags of sugar fell on 
his head. He could prove nothing but 
the impact and injury and (it appears) that 
the defendants’ warehousemen were using 
-@ crane at the vital time for lowering 
bags from warehouse to street. On this 
evidence Baron Martin non-suited him, but 
two higher courts in succession ordered a 
new trial. The Exchequer Chamber were 
divided three totwo. Allagreed that the 
“ plaintiff must show some evidence. All 
agreed thatifa thing such as a crane is 
shown to be under the control of a person 
and an accident occurs which would not 
ordinarily occur if he were careful, that (in 
the absence of explanation by the defen- 
dants) is reasonable evidence of negligence. 
The pointon which the court was divided 
was whether the case in hand wasone in 
which the rule should be applied but the 
majority were for a new trial. It is the 
most often quoted case of Res ipsa loquitur, 
and was followed in a useful modern motor 
ear case, Hllor v Selfridge (46 Times L. 
Rep. 236). Before that decision the Court 
of Session had held that the maxim res 
ipsa loquit ris not ordinarily applicable to 
accidents or collusion on the highway 
(Henderson v. Mair (1928, S. 0.1). It is not 
easy tosay exactly how far that decision 
goes ; for the court, finding ample explana- 
tions to have been given by the defendants, 
gaid that even ifthe maxim could be ap- 
plied against them, they’ had met and 
discharged the burden which it imposes. In 
Ellor v ‘Selfridge the maxim was readily 
applied. The evidence showed that the 
plaintifis were knocked down by a niotor 


JOURNAL 


1] 


van on the sidewalk in a London suburb. 
Nothing else was proved. The defendants 
called no evidence, and asked for judgment 
on the ground that there was no evidence of 
negligence. The county court judge held 
that there was such evidence, and gave 
the plaintiffs a judgment which they held 
in the King’s Bench Division. Accordingly, 
we may say that there are cases of motor 
car accidents in which the plaintiff may 
Succeed though he show nothing more than 
the collision and the damage. 

It is scarcely necessary to remind lawyers 
that the plaintiff suing in negligence takes 
upon himself no burden of proving more than 
the defendant’s negligence. He is not 
bound to prove his own innocence of con- 
tributory negligence. Earlier eases such 
as Butterfield v. Forester (11 Bast 60) had 
left some people in doubt on this point, 
but the decision of the House of Lords in 
D. W. W. Railway Company v. Slattery, 
and especially Lord Penzance’s judgment 
(3 App. Oas. at p. 1180), makes the point 
clear. The plaintiff having once made out 
a case of negligence, the burden of prov- 
ing centribution—if he wishes to prove 
it—lies upon the defendant. It may, of 
course, be discharged merely by cross-exa- 
mining the plaintiff and without the defen- 
dant’s calling any witnesses atall but the 
burden of proving contributory negligence 
when once the balance is tilted against 
him, resis on him. 

How much must he prove? It is here we 
think that Lord Hewart’s observations are 
most useful, especially when addressed to a 
lay audience. He objected to the use of the 
word “contributory” because it led people 
to believe that if the plaintiff had made 
any contribution at all to the accident or 
loss (we must not confine ourselves solely 
to collusion cases) he could not recover 
This, of course, is not the law. The best 
statement of the correct view is, we think. 
to be found in Mr. Justice Wightman’s 
pronouncement when giving the judgment 
of the court in Tuff v. Warman (5 C. B, 
N.S. at p. 585) 

“Mere negligence or want of ordinary care or 
caution would not however, disentitle him (the plain- 
tiff) to recover unless it were such that, but for that 
negligence or want of ordinary care and caution, the 
misfortune would not have happened; nor if the de- 
fendant might, by the exercise of care on his part, 


have avoided the consequences of the neglect or care- 
lessness of the plaintiff.” 


We may notice, in passing, that the 
reports differ as to whether the learned 
judge said inthe above passage “would 
not have happened,” “could not have 
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happened.” Mr. Beven, however (On 
Negligence, vol. 1, p. 170), gives good 
reasons for preferring the firstreading. The 
second would put a burden altogether too 
heavy on the defendant. Once he shows 
that the plaintiff did something without 
which the accident would not have happened 
the burden shifts back to the plaintiff. It 
remains with him, and he must lose his 
action unless he can discharge it by show- 
ing that, uotwithstanding his contribution 
the - defendant might yet have avoided the 
accidentif he had taken proper care. 

The burden of proof here is, as we say, 


now once more on the plaintiff. He may ` 


cross-examine the defendant or may have 
given evidence in  cross-examination to 
discharge it, butin spite of the authorita- 
tive decision of the House of Lords in 
Swadling V- Cooper (148 L. T. Rep. 732; 
(1931) A. C.1), we still venture to think that 
the question whether the plaintiff has dis- 
charged that burden, if once the onus 
probandi has swung back tohim, should be 
formally put. Our readers who are con- 
cerned in the matter will remember the 
course of that case. On circuit the tnal 
judge did not put the question, though 
counsel for the plaintiff in substance asked 
for it. The learned judge said that if both 
parties were negligent, the proper question 
was ‘Whose negligence was it that substan- 
tially caused the injury.? On this charge 
the jury found for the defendant. The 
Court of Appeal ordered anew trial on the 
ground that the final question as settled in 
Radley v London and North-Western 
Railway (1876, 35 L. T. Rep. 637; 1 App. 
Cas. 754) should have been asked; but their 
decision was again reversed by the House 
of Lords. Some respectful criticisms follow- 
ed and some trenchant comments on the 
decision will be found ina later decision 
of “Lord Justice Scrutton: (Strauss v, 
Crocker, Tu. J. (N.), April 11, 1931). It was 
clear that the defendant saw the plaintiff, 
or, rather, her husband, when he (the de- 
fendant) was ten or eleven yards short of 
the point of impact. Yet the house of 
Lords made up its own mind that as amatter 
‘of fact that 

“from the moment when the parties became aware'of 
their respective positions there can have been no time 
ka an namie Kh do Say ig to avoid the impact, 
aard od e aoda aa ie ee 

It seems to us, as it did to Lord Justice 
Serutton, that the question whether a 
motorist can swerve away in ten or,eleven 
yards, and so avoid a careless bicyclist, 
‘js one of fact, and should have been put 
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lation, if proposed, would meet 


cargoes or freight ” 
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to, and answered by, the jury. We thereforé 
view the decision as applicable only to 
the facts of the particular case. In the 
very next year we find in McLean v. Bell 
(1932, S.C. H. L. 21) a full recognition of 
the rule that if both parties are negligent, 
the final question should be put to the’ 
triers of fact. It may well be that the 
negligences of the two parties co-exist 
and eontinue up to the moment ofimpact, 
so that it cannot be said that either. 
party had a “last clear chance.” But if 
there is any sort of room for it, as there. 
was in Swadling v. Cooper,it should be put. 
We see with satisfaction, but without sur-, 
prise, that Lord Hewart, in his last 
address, makes it clear that the question is 
generally material. Of course, the final issue 
is, and must always be. “Whose fault was 
it?" The answerto that question is the 
one object of the trial. But, on the way to 
its attainment, the question of the “last clear 
chance” is vitally material. Juries should 
never retire wilh the belief that if both 
parties are negligent the plaintiff cannot 
recover. 


As we look over the cases the question 
naturally occurs: Would it be possible to 
introduce into our common law courts the 
doctrine of "both to blame," which is so well 
known in Admiralty? Legislation would he 
necessary to effect the change; and we gather 
from Lord Hewart’s lecture that such legis- 
with. stern 
opposition from at least one distinguished 
member of the House of Lords. At the same 
time we are not convinced that the argu- 
ments against the change are overwhelm- 
ing. The practice or habit of dividing loss 
or damage according to the degree in which 
each party is to blame for a maritime 
collision, is established on firm foundations: 
It was sanctioned by the Law or Judgments 
of Oleron, which, the historians tell us, were 
respected and followed in England SIX 
centuries ago. The learned editor of Mars- 
den on Collisions (or the late distinguished 
author himself) finds instances of its appli- 
eation in the Admiralty Records as far back 
as the reign of James L After receiving 
sanction by the Judicature Act it was placed 
in the forefront of the Maritime Conven- 
tion Act 1919. - The form in which that 
Act sanctions the doctrine or practice allows 
the court to act upon if 80 as to apportion 
loss between two vessels even if there has 


been no collision. The words are: 
“Where by the fault of two or more vessels damage 
is caused to one or more of those vessels, to their 


~~ 


: 1939 


e° indeed, the reports show cases such as 
The Cairnbahn (110 L. Ts Rep. 230; (1914) 
P. 25)and The Batarier III. (134 L. T. Rep. 
155) where it has been so applied. We can- 
not share the opinion of those who hold 
that it would be either inadvisable or im- 
practicable to introduce such a rule for the 
settlement of cases of collision on land, or 
indeed of any other cases of negligence 
which may from time to time come into the 
courts fordecision. It seems particularly 
appropriate to the settlement of collisions or 
accidents on land where few people are 
wholly free from the charge of negligence. 
If one takes the case of Swadling v. Cooper 
(sup.) it is certainly easy to argue, and we 
fully believe the jury thought, that both 
parties were to blame, and that they “would 
have given the plaintiff a verdict for part of 
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her claim if thelaw had allowed it. And, 
going back to Scott v. London, Ge, Docks 
Cumpany (sup.), is it not possible to say 
that the tax collector, going about the docks 
on his errand and knowing that cranes 
bearing bags of sugar were being used, was 
slightly to blame in that he did not look up 
when asthe case seems toshow) a crane 
was working above his head? However, we can 
press this heretical view no further on our 
readers today. We may add that, in view 
of the provisions of the Law Reform, &c., Act 
of 1935, it can no longer be considered ag 
pure heresy. Let usconclude with an expres- 
sion of gratitude tothe Lord Chief Justice 
for his clear exposition. It was for him to 
tell his hearers what the law is—not what it 
ought, or ought not, ta be.—The Law Times, 


% 


ACCIDENTS IN AMUSEMENT PARKS 


Fun fairs frequently furnish collision- 
proof motor cars for the amusement of their 
patrons. In spite of safety devices, an 
‘accident may nevertheless happen, as in 
Dakin and Another v. Maxwell & Manners, 
Ltd., heard at Southend County Court in 


ay. 
- The plaintiffs had each taken a 6d. 
‘titket at a miniature motor speedway, and 
had been put into car No. 13. The firat 
Plaintiff took the driver's seat, and her 
only instruction was to put her foot on 
the pedal. The car went round the first 
lap in safety, but it was run into violently 
from behind during the second lap by a 
car’ driven by another pleasure seeker. 


“The result was that the plaintiffs, having 


‘sustained cuts and bruises, claimed 401. 
“and 301, respectively, as damages. The 
“alleged negligence of the defendants was: 
-{1) failing to provide a rubber protection 
on the dashboard; (2) adopting a negligent 
“system; (3) allowing the plaintiffs to ride 
in a car known to be dangerous; (4) 
allowing a car to be used so as to con- 
“stitute a nuisance or trap. The defendants, 
“besides denying negligence and alleging 
contributory negligence, relied -upon a 
contract formed by the following notice 
over the pay-office: “Whilst taking every 
: precaution with safety first tactics, the 
Company do not hold themselves respon- 


sible for injury or less or damage to 
“your clothing. You ride at your own 
` risk.” It was, therefore, contended that the 


: plaintiffs accepted the risk of injury. 


His Honour Judge Beazley was not 


satisfied that the notice was over the pay- 
office, and he held that it did not form 
part of the contract. It was, however, part 
of the fun that the cars might hump into 
one another, and the occupants were neces- 
sarily cramped. The absence of rubber 
or protection from the dashboard did not 
constitute lack of reasonable care in the 
construction, repair or Maintenance of the 
car. There was no nuisance or trap, and 
the plaintiffs, having accepted the risk, 
were subject in the maxim volenti non ft 
injuria. Judgment was given for the 
defendants. 
`” The extent of the duty owed by the 
defendants was similar to that laid down 
in Maclenan v. Segar (1917, 2 K.B. 325), 
McCardie, J., was there considering the 
liability of a hotel keeper to a guest, who 
‘was injured in escaping from a fire by 
means of a rope of sheets. The learned 
Judge pointed out that it mattered not 
whether the subject was a race-stand, a 
theatre or an inn; whether it was a 
taxicab, an omnibus or a railway Carriage. 
The warranty in each case was the same 
and had been defined in Francis v. 
Cockrell (1870, LR. 5 Q.B. 501), Kelly 
C.B., there stated that one who lets on 
hire . . any article or thing .. does warrant, 
and does impliedly contract, that the 
article or thing is reasonable fit for the 
purpose to which it is to be applied; but 
he does not contract against any unseen 
and unknown defect which cannot be dis- 
covered. 

On the question of intrinsic danger, 
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the proportion of accidénts to the total 
number of users is relevant, in Sheehan 
v. Dreamland (Margate,) Ltd. (1923, 40 
T.L.R. 155), the plaintiff had been in- 
jured by falling off a Luna Ball. . This 
consisted of a balloon which was rapidly 
inflated and deflated until. the persons 
sitting on it were thrown off. Several 
thousands of persons had taken part in 
the performance in two months, but there 
had only been two accidents. The jury 
at Maidstone Assizes awarded 1,0007. to 
the plaintiff, but the judgment of Avory, J., 
was set aside by tke Court of Appeal, on 
the ground that there was no evidence of 
negligence for which the defendants were 
responsible. The man who took the money 
and issued the tickets was paid by the 
defendants, but he took his orders from 
the owner of the side show. 

The contingency of the owner of a 
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machine being unable to discharge. his* 
liability (when established) arose in Hum- 
phreys v. Dreamland (Margate), Ltd. (1930, 
100 LJ. K.B. 137). The appellant was 
the mother of, and had been partially 
dependent upon, a passenger who had been 
killed in an Atlantic Flyer. The machine 
consisted of a number of boats, hung on 
to iron rods, which, as they were rotated, 
went upwards and outwards by centrifugal 
force. The respondents had appointed the 
gatekeeper to the fairground, and they 
were sued as owners thereof. The House 
of Lords held that there was no invitation 
to the public to enter any particular side- 
show, as these all remained under the 
control of the concessionnaires of the 
various spaces. The claim against the 
respondents, as landlords, therefore failed—~ 
The Law Journal. 


Extracts from Contemporaries. 


Discovery: Disclosure of Part of Poem. 
On Monday of the present week, in 
Sitwell v. Sun Engraving Company, Limited, 
the Court of Appeal allowed an interlo- 
cutory appeal by the plaintiff, Mr. Osbert 
Sitwell, the poet, from the decision of 
Mr. Justice Clauson on a procedure sum- 
mons by News Periodicals, Limited, one of 
the defendants. The facts were these: 
On the 13th February, 1937, a part of a 
peom called “National Rat Week” was 
published in Cavalcade, and Mr. Sitwell 
alleged that such publication was an in- 
fringement -of his copyright By the 
summons News Periodicals, Limited, asked 
for an order that the author should give 
them inspection of the whole of the poem, 
and when: the matter came before Mr. 
Justice Clauson it was urged that Mr. 
Sitwell wished to cover up a part of his 
poem but not the part which the defen- 
dants had published. If the part withheld 
was published the author might render 
himself liable to an action for libel. His 
Lordship intimated that unless inspection 
of the part withheld were given within 
twenty-one days the action would be 
dismissed with costs, for if Mr. Sitwell 
really intended to pursue the action, he 
must take his courage in both hands 
and run the risk of being sued for cri- 
minal libel. 
The Judgment. 

The Master of the Rolls (Sir Wilfrid 
Greene), in giving judgment, said the 
applicants’ defence involved the proposition 
of law that where a person was the author 


blocks the way. The 


of an unpublished work and that work 
contained a part which, by reason of. 
being libellous or obscene, would not 
be entitled to protection, that person would 
not be entitled to complain against a person 
who had published an inofensive part. 
They also alleged that the two stanzas 
withheld would, if added, make the whole 
poem disentitled to protection. The plain- 
tiff was entitled to rely on the rule that 
he could not be made, either by inter- 
rogatories or by discovery of documents, 
to disclose matters which might tend to 
incriminate him. The effect of the Judge’s 
order was that the plaintiff had been 
ruled out from establishing his. pleaded 
case. He had been given the option of 
doing something which he swore would 
tend to incriminate him or of having his 
action dismissed. The appeal must be 
allowed. Lord Justice Romer and Lord 
Justice MacKinnon agreed. 


Earlier Cases. 

Now it is clear law, as the leading 
text-book has it, that “a elaim of copy- 
right in a work of libellous, immoral, 
obscene, or irreligious tendency will not 
be enforced.” The reason sometimes given 
for this rule is that an author suing must, 
in the first place, show a right to sell, 
but it is probably more accurate to say 
that that “unruly horse,” public policy, 
laureate, “Peter 
Pindar,”. in Waleot v. Walker (1802), was 
plaintiff in an early case in which the 
law on the subject was clarified, and there 
Lord Eldon said clearly that a court of 
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‘equity will not interfere in any way in 
such a case—it will neifher grant an 
injunction nor decree an account of 
profits. Steckdale v. Onwhyn (1826) was 
another case in which it was held that 
no action was maintainable for infringe- 
ment of copyright. of a libellous hook. 
In Lawrence v. Smith (1822) “the doctrine 
was carried very far,” and a work cons 
sisting of lectures on the Natural History 
of Man, several passages in which impung- 
ed the doctrines of the immateriality and 
immortality of the soul, was refused the 
protection of an injunction, because Lord 
Eldon entertained a “rational doubt’ whe- 
ther it violated the law. In the case under 
notice the portion of Mr. Osbert Sitwell’s 
poem, which had been published by the 
defendants was entirely innocuous. Most 
great poems have a structure or, so to say, 
an architecture, and consequent unity, which 
might render a part “unsaleable,’’ and the 
admitted fact that the whole of a work 
could not safely be published might affect 
the amount of damages for the infringe- 
ment of part, but it should not necessarily 
deprive the author of his right to an 
injunction. Extracts from long pcems 
are common in  anthologies.—The Law 
Times, dated Nov. 20, 1937. 


Separation of Functions. 

_It was supposed that the old question 
of the separation of the Judiciary from 
the Executive in India had receded, at 
least temporarily, into the background on 
the adoption of India’s new Constitution, 
Many and influential were those who 
maintained that such a separation was a 
reform or change of paramount importance; 
and few were those who denied the de- 
Sirability in principle of such separation. 
It was said, however, by those who defended 
the existing order, that in the imperfect 
conditions of animperfect world, and in 
those of India in particular, the separa- 
tion was impossible in practice; and now, 
faced with the responsibilities of Govern- 
ment, it would appear that some who 
strongly advocate the principle and prac- 
tice of separation are not certain that the 
time is yet ripe for reform. 

The Congress Premier of Madras, for 
example, declared quite recently that the 
separation would endanger political ad- 
vance. If, he said, in effect, the Judiciary 
were made independent of administrative 
control, the gains of provincial autonomy 
would be lost; and not long ago, in the 
Bihar Assembly, it was said on behalf of 
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the Government that while a resolution 
in favour of separation was acceptable, 
there were two serious difficulties: (1) 
finance; and (2) the consequential changes 
which would be necessary in the codes 
of procedure. 


Theory and Practice. 

{t does not appear, however, that the 
rank-and-file (or back-bench) members of 
yet prepared to 
leave the question in abeyance. In the 
United Provinces a resolution was adopted 
urging that a scheme be formulated for 
the separation of the Executive from the 
Judiciary. When the question was raised 
10 days earlier in the Assembly, the Hon. 
Dr. K.N. Katju expressed the view that 
the need was not urgent, and suggested 
that the advent of the Congress Ministry 
made it a matter of less importance than 
formerly. Why it should become less im- 
portant when those who advocated it came 
into power is a question which any sea- 
soned politician will have no difficulty in 
answering. 

It is more than 50 years since the 
Indian National Congress passed a resolu- 
tion demanding the separation of the eyes 
cutive and judicial functions in India. 

The answer to the question why the 
principal should not be universally adop- 
ted is, apparent, that itis too expensive 
and is, in practice, impossible. In popu- 
lous and wealthy areas it is comparatively 
easy and has been adopted, more or less. 
It is otherwise in the poorer areas. In 
Pitcairn Island or Tristan (to take extreme 
examples away from India), Mr. Christian 
and Rev. Mr. Wilde perform (I am told) 
judicial, executive and legislat.ve func- 
tions, because there is no one else to per- 
form them. All they can do is to keep, 
each in his own mind and person, the 
legislative, executive and judicial functions 
as separate and independent as possible.— 
The Law Journal. 


Obiter Dicta on Bicycles. 

A county court judge awarding compensa- 
tion toa boyfor an injury to his leg got on 
a seasaw, is said to have advised the father 
to buy him a bicycle “when he gets older.” 
A High Court judge, making an award toa 
boy who had suffered the shock of seeing his 
mother killed while bicycling, is reported to 
have said he hoped the boy would not buy 
a bicycle, 

Will the lesser courts consider themselves 
bound by tbe pronouncement in the High 
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Court and give no more advice.on locomo- 
tion for the young, or will it be considered 
that both the judicial observations are obiter 
of equal value ? 

The truth is that bicycles are good for 
some people and bad for others. They can 
be used sensibly and carefully, or foolishly 
and carelessly. A bicycle can be a necessity 
or a pleasure, or can be merely a fad and 
a danger. livery potential purchaser of 
unstable equilibrium on the roads must 
judge for himself whether his outlay is wise 
or not, and it is to be supposed that he or 
she will not. be much affected by judicial 
pronouncement. - Justice of the Peace. 


. Photography—Admissibility of Pho- 
- tography of Crime Scene, as Affected 
by. Change In Conditlons between 
Commission of Crime and Taking of 
Photograph. 
Five months after the commission of the 
crime for which the defendant was prose- 
cuted in Careney V. State, 4 N. E. (2d) 137 
(Ind., 1936), photographs were taken of the 
crime scene and introduced in evidence at 
the trial. In laying the foundation for their 
admissibility the photographer, testifying 
for the state, was asked a question as to 
whether or not the “objects and the dwel- 
lings and the fences and the conditions” 
were “substantially the same” at the time 
of the taking of the photographs as when 
the crime was committed. (Apparently the 
photographer had been familiar with the 
scene upon both occasions.) An objection 
was made by ihe defence to the witness 
answering this question on the ground 
‘that “the answer to the question was con- 
trary tothe Jaws of nature, contrary to the 
physical facts of seasonal changes, and 
..... Change in foliage and vegetation.” 
The court overruled the objection and per- 
mitted the witness’s answer of “yes” to 
stand. Upon appeal the trial court’s ruling 
was affirmed in the following language: 
“The question propounded asked if the 
conditions were ‘substantially’ the same. 
Appellant was given ample opportunity 
to cross-examine witnesses fully upon 
the question of seasonal changes as af- 
fecting foliage and vegetation, and 
witnesses testified as to the difference in 
the appearance of the two seasons cf the 
year. ‘The objections go more to the 
weight of the evidence than to its com- 
petency. The fact that the pictures were 
made at a time remote from the killing 
and at another season of the year would 
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affect the weight to be given to the 
photographs.” 
For a collection of appellate court de- 
cisions concerning tke admissibility of 
photographs of crime scenes see “Outline 
of Scientific Criminal Investigation” pp. 7é« 
79.—The Journal of Criminal Law and 
Criminology. 
“In the Course of the Employment.” 
This familiar phrase which comes from 
the Workmen’s Compensation Act might 
seem at first sight to offer little scope for 
divergence of judicial opinion, and indeed 
the whole Act, as the late Mr. Chamberlain 
thought, was so clear and unambiguous as 
to beso plain that even he who runneth 
might read without stumbling, yet it has 
perhaps set more conundrums for the 
solution by the courts than any other recent 
product of the Legislature, affording yet 
another: illustration of tke truth of Bacon's’ 
aphorism that “the greatest sophism of 
all sophisms is the equivocation and am- 
biguity . of words and phrase.” What seems 
more easy of précise comprehension than 
the words “in the course of the. employ- 
ment,” and what other phrase has given 
rise to so much litigation ? Only last week 
it was again considered by the House of 
Lords in Blee v. Londen & North Eastern 
Railway Co., and the decision arrived at, 
in opposition to that taken by the Court 
of Appeal, was thata gangeiin the service 
of the railway company who was called 
out ‘on emergency duty late at night and 
who was fatally injured by being struck 
duwn in the street by a motor car when’ 
proceeding to the spot where the emer- 
gency had arisen, had met with the 
accident “in the course of his employ- 
ment,” and, therefore, that his widow was 
entitled to compensation. The Court of 
Appeal had taken the view that the 
deceased man did notresume his employ- 
ment till he reached the place of the 
emergency breakdown; the House held 
that, when the man left his house in obe- 
dience to the call, he thereupon was en- 
gaged in the performance of his contract 
of service. As citizens, we may deplore 
the ambiguities arising from legislation, 
but we have at least the consolatory 
reflection, humorously put by Lord Mac- 
millan in his recent volume of essays, ‘that 
the increasing intervention of Parliament 
in the life of the people by means of- 
imperfectly framed statutes will,~at any 
rate, save many lawyers from swelling 
the ranks of the unemployed.”—The Solice- 
tors’ Journal. . ; . 
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SIGNALS ON THE ROAD 


PET) l 

We wish we could draw any general 
“melusions from.the recent decision of 
vae Court ‘of Appeal in Croston v. Vaughan 
(ante, p. 383; 54 Times L. Rep. 52). The 
decision was not unanimous, Lord Justice 
Slesser dissenting from the views of Lord 
Justice Greer and Lord Justice Scott. 
Mereover, some cautious remarks by Lord 
Justice Greer at the end of his judg- 
ment show that he merely upheld the 
decision of the judge below as a decision 
on the particular fasts before him, and 
that he would not have supported him if 
he had thought that he :the judge below) 
had laid down any general rule. as to 
the matters in hand. Lord Justice Scott 
does not expressly repeat these cautious 
words, and his judgment might be read 
as supporting the judge below, even if 
he did lay down a general rule. This 
possible discrepancy makes the decisions 
of the learned Lord Justices in a way 
unsatisfactory; but we presume that the 
correct conclusion to draw is that Lord 
Justice Scott only intended to uphold the 
decision in so far as it was a decision on 
the particular facts disclosed. If this be 
80, the decision is of little value, and 
the motorist and mortoring communities 
who complain of the practical ditficulties 
which, if it givesa general rule, it would 
involve, need not accept it or act upon 
it in the general conduct of their affairs. 

It is easy to reconstruct the scene. Thé 
plaintif was a passenger inthe defendant 
Vaughan's car, a taximeter cab of which 
he was, it seems, the owner and driver. 
This car was fifth in a succession of cars. 
Next in front of it was the car of one 
Walker, and in front of him wasa Mrs. 
Buckley ; whilst two more cars headed 
‘the procession. The first two cars and their 
owners were no parties in the trial. One 
may speculate and say that one or both 
‘of them were the causa sine qua non of 
‘the accident, and consequent action’; for, 
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‘read the report, not to blame at all. 


if they had not been there, the third car 
might have not been called upon to stop 
or slow down. In this car was the owner, 
Mrs. Buckley, who was one of three defens. 
dante in the court below, and appellant 
in the appeal. In the fourth car was 
Walker. He was also defendant in the 
court below, but he got judgment from 
the judge, sitting alone on circuit. Against 
that judgment there was noappeal. The 
fifth car was owned and driven by Vaughan. 
It was a taximeter cab, and in it was 
the plaintiff, Mrs. Croston, who succeeded 
in her action against Mrs Buckley and 
the driver-owner of the vehicle which 
carried her. So far as we can see, Mrs, 
Croston had separate causes of action 
against Vaughan, Walker and Mrs. Buck- 
ley. They were separate, not joint, tort- 
feasors if they were tortfeasors at all, 
and if The Koursk (131 L. T. Rep. 700; 
(1924) P. 140) is right, which no doubt it 
is, the deduction seems to be that they 
should have been separately sued. We do 
not know whether there were separate 
actions on circuit, but the end of the trial 
below was that the judge found the fourth 
car blameless, and attributed blame to 
the third and fifth cars. Then came an 
application under sect. 6, sub-sect. (2); 
of the Law Reform (Married Women and 
Tortfeasors) Act of 1935 to apportion the 
blame. The judge put two-thirds ‘of toe 
blame on Mrs. Buckley and one third on 
Vaughan. Against this decision Mrs. 
Buckley appealed. Tue unfortunate original 
plaintiff, though her name appears in the 
reports, was not an appellant at all. She 
had got her verdict, which we hope was 


adequate. The question before the Court 
of Appeal was only between Mrs. Buck- 
ley and Vaughan. The appellant Mrs. 


Buckley claimed that she was not two- 
thirds to blame for the accident or, as we 
The 
respondent Oroston was apparently content 
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to support the apportionment made below. 
We donot read that he threw the whole 
blame on Mrs. Buckley. 

The reasons assigned by thé judge 
below for holding Mr. Buckley two-thirds 
to’ blame were that she had pulled up 
*violently” and had’ not held out ‘her hand 


‘tas-directed by the Highway Code. What- 
= ever ther actions were she had a ‘stop. 


light; which kindled as soon as she ap- 
plied her brakés. This was good enough 
‘for. Walker, ‘the owner and driver of the 
fourth*¢ar. He was-l5yds. away when he 
paw her stop light and pulled’ up effi- 


= @iently and came to a halt,’ giving the 


third car only an innocent bump. The 


-proximate cause_of.the accident was that 
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sient for Walker in car No. 4, and Walker's» 
action was, it seems, sufficient to -give the 
fifth driver Crostom some degree or kind 
of warning. Croston, we read, “started to 
apply his brakes. but not, hard at first,” 
then that he “drew out to pass on the 


-off side,” but had to turn in again in the 
‘face -of oncoming traffic. By some course 


of redsoning which we must respectfully 
accept, though we have to jump avhurdle 
or two in following it, the learned judge 
arrived at the conclusion that his 
inability to avoid the accident was at 
least -in part due - to”. the fact that 
Mrs. Buckley, who had -given effective 
warning to Walker of her intentions, had 
failed to warn Vaughan, who was.coming 


. at that moment Croston steered to the right 
~out of the procession. It séems-that the evi- 
_ dence showed that he. was endeavouring to 


along behind Walker, in a similar way. 
“We must suppose that the learned judge 
conċluded that if Vaughan, when swings 


. Becond. 


`“ go by the fourth car. Whee he hed two cour-- 
ses before him, either to slow down or tosw-. 


ing out to the right and pass, he chose ihe 
This was obviously in any-case a 
course which might involve him in danger., 
In faet it did so. He was faced with oncom:ng- 
trač., He endeavoured to regain his side 
of the:road and in; doing so crashed into 


tke fourth car, wheréby the plaintiff, his 


passenger, sustained serious injuries. So 
tar it appears that nothing brought about 
the accident but-the action of Vaughan, 
the owner-driver of the fifth car, in-turn- 
ing out to the middle‘of the road when 
the circumstances were such.that he could 


“mot ‘rapidly regain bis own side ‘without 


collision with the. vehicle - next in--front 


of him. ed se | . x aS = i > 
This. was, howeyer,: not the „conclusion 
to which’ the- learned’ judge -ön < circuit 


came; and: even: if absent.-critics‘had all. 


the facts before them, which -they have 
nots they should be slow .to ‘differ from 


- the judge even ona matter-of. fact.. -He 


found that Mrs. Buckley’ had not- put out 


her hand as directed, by .the Highway’ 


Code and by common law custom “to in- 
dicate her inteution -to stop, and’ he found 


without reseive that “if she had given a 


hand signal; at that time no accident 
would have occurred.” We-.presuine that 
by the words “at that time” the learned 
judge meani—at' the moment when» the 
application of the brakes. automatically 
kindled her stop light. On course; such 


‘a finding need not result in finding Mrs. 


Buckley whclily to blame. Though her act 
was found by the judge a causa sine qua 
now, it was not the sole cause of the 
‘collision. In fact, her stop light was suf- 


ing out to -the right, had seen the out- 
stretched arm of Mrs. Buckley, he would 
have had time to arrest his divergent 
course and fallen. back into safe precession. 

A vigorous: defence was put up for 
Mrs. Buckley.” She pleaded that by show- 


ing her stop ‘light she had done all that 
was required of her either by common 
-law duty or: by the statutory regulations 


or by the Highway Code, which embodies 
the-chief precepts of the common law. 
Turning, first, to the stop light rules, we 
find them contained in the “Direction 
Indicator and Stop Light Regulations of 
the 21st August, 1935 (S. R. & O., 1935. 
No. 897). The first thing to be noticed about 
this document is that'it imposes no obligation 
at all on any owner or driver to carry either 
an indicator or.a light-on his vehicle. If he 
carries a light it must be fitted to the 


rear of the vehicle, not to. the left: of its 


‘centre, and show, when it’ is kindled, a 


red of amber light. -It must be “steady” 
and diffused whenever it kindles by frost- 
ed‘ glass or otherwise. But inasmuch as 
there js no obligation to carry such a 
light, no argument of statutory negligence 
could be founded on the fact that a driver 
has. not got one or has not shown it. One 
might, we think, say to-day that inasmuch 
asthe use of these lights is now general, 
a driver who has not got one may have 


the omission cast into the scales of justice 
‘against him when his conduct is being 
weighed in the common law balance, but 


its weigut could never suffice to tip the 


‘scales irretrievably against him. Its ab 


sence might even help the police if they 

laid an information against the owner or 

driver of a car for a breach of the Art, 
4 


~ -in a safe condition. 
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66 of the Construction’ and Use Regula- 
tions of 1937 by not having his vehicle 
But that is the most 
‘that can be said about this light or its 
absence. When we come to the Highway 


Code we find a different state of affairs: ~ 


Parliament has not only. approved. - every 
article in the Code by -resolutions in the 
manner: provided by sect. 45, sub-sect. 
(2), of the Road Traffic Act, 1930, but 
-has specifically directed that if any liabi- 
lity, civil or criminal, of a driver is in 
issue in court, the fact that a person has 
or has not conformed to its prescriptions, 
or any of them, may be relied upon as 
tending to establish or negative that 
liability : (Road Traffic Act, 1930, s. 45, 
sub-s. (4)). When the draftsman of the 


Oode comes to deal with -hand signals- 


by drivers he begins with an important 
passage. It runs as follows: 

‘Signals by drivers should be given 
with the arm extended from ‘the side of 
the vehicle at least as “far. asthe elbow 
where mechanical indicators are not used.” 
“The conclusion seems fair that; so far 
as the Highway Code goes, there is no 


obligation upon a person who has and’ 


uses a stop light to make any signal 
with the hand or arm. It might be argued, 
and we may well suppose that ‘it- was 
contended for. Mra. Buckley, that the High- 
way Code summed up and . contained all 
her obligations under the common law, 
and that the Legislature, by its resolutions 
appreving the . words which we have 
quoted, impliedly freed her from obligation 
to make the hand-signal if she bad and 
used a stop light. This contention apparent- 
ly would not- commend itself-to the: ap- 
proval.-of the’ judges: 
Lord Justice Greer. He was careful to 
point out thata person might be-negligent 
though he ccmplied with: every rule laid 
down in the Code, and so, we-conclude, 
might be absolved from negligence though 
he complied with none. What has to be 


JOURNAL 


at all events, of 


19 - 


considered is whether the personcharged 
with negligence has, in any given case, 
done what the court of fact, be it judge 
or jury, thinks that his common law duty 
required of him. And in considering that 
question, the fact of compliance or non 


‘compliance with the prescriptions of pro--- 


hibitions of the Code is no more than weight, 
but not conclusive weight, in. the scale. 
This we respectfully acceptids the sound 
view. There may be occasions when the 
common’ law duty of:+all citizens requires 
that a person should do all. and mòre than 
all which the Highway Code recommends 
while there may béothers when he can 
discharge his common-law duty though . 


Jhe does not do anything: which the Code 
‘récommends. -~ x F 
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‘It is not t6;-be supposed that the Court 
of Appeal have ruled that the kindling of- 
a stop light will never exonerate a driver 
from the duty to hold out his hand. All 
that they have decided is that, in ‘a parti- 
cular case, the judge or jury may hold 
itso. Weare very glad that no general 
rule has been laid down. Though “one 
Jooks to the Court of Appeal for general 
rules, this was a case where, if we may 
say s0, it was wise to refrain from a 
general pronouncement. Grave results 
might follow if it were held that a driver 
must always, when he is faced with a 
sudden emergency, give an arm signal, 
The-urgency of tLe occasion may call 
upon -him“to occupy’ both his hands for 
some other purpose, and the punctilious 
adherence to. such a géneral rule, if ib 
were laid down; might have the very opposite 
result. to that- which its framers: would 
intend: - It. migot-.- cause: accidents and 
collisions rather than avért. them.” Tne 
general.duty to take care thus remains 
linalteged.. ‘All: that has been settled is 
that in æ particular case the duty was not 


‘discharged by the proved action plus inac- 


tion: of Mrs. Buckley:—The Law Times. 
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IMPERIAL ACTS, 1937. 


ACT No. XXIX of 1937. 
INDIAN MINES (AMENDMENT) ACT, 1937. 
Received the assent of the Governor-General on 


the 3rd December 1937, and is published in the 
Gazetta of India, Part 4, dated the 11th December” ` 


An Act further to amend the Indian Mines 
Act, 1923, for certain purposes. 


Whereas it 


is ‘expedient further to 


amend the Indian Mines Act, 1923, for the 


purposes herejnafter-appearing ; It is here- 


by enacted as follows :— 

1. Short title. 

This Act may be called theIndian Mines 
(Amendment) Act, 1937. 
2 Amendment of section 2, Act X1 of 
1936. 

In section 2 of the Indian Mines (Amend- 
ment) Act, 1936,— 
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(a) in Ta section (1), for the, words 
“the following | sub-section sbail 
be deemed to be inserted” the 
words 


tuted, and 
i (b) sub-section (2) shall be Omitted. 


3. Amendment of section 9, Act IV of 
1923. l 
‘In section 9 of the Indian Mines Act, 
ee (hereinafter referred toas the said 
C ho 
.,(a@) to sub-section (1) the following 
‘. “ words shall be added, namely :-— 
‘and shall not be disclosed to any 
person other than a Magistrate 
or an official superior or the 
owner, agent or manager of the 
mine concerned, unless the Chief 
Inspector or the Inspector con- 
siders disclosure necessary to 
ensure the safety of any per- 
`- song" 

ib) in sub- -section (2), for the words “to 

-. ° any one, other than a Magistrate 
or an officer to whom he is subor- 
dinate”-the following words shall 
be substituted, namely :— 

- “contrary to the provisions of sub- 
section (1)”; 

: (e) in sub- section (3), for the words fol- 
-lowing the words “under this seg- 
tion” the following words shall be 
substituted, namely :— 

“except with the previous sanction 
of the Central Government”. 


4. Amendment of section 30-A, Act IV 


of 1923. 
In section 30: A of the said Act, for the 


word “regulations” the word “rules” shall be | 


substituted, and for clauses (a), (b), (e) and 
(d) the following clauses shall be subgtitut- 


‘the following sub-secticn 
‘shall be inserted” shall be substi- 
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ed, namely :— 

(a) requiring the establishment of cen” 
tral rescue stations for groups of 
specified mines or for all mines in 
aspecified area, and prescribing 
how and by whom such stations 
shall be established ; 

(b) providing for the management of 
central rescue stations, and regu- 
lating the constitution powers and 
functions of, and the conduct of 
business by, the authorities (which 
shall include representatives of the 
owners and managers of, and of 
the miners employed in, the mines 
or groups of mines concerned) 
charged with such management ; 

(c) prescribing the position, equipment, 
control, Maintenance and functions 
of central rescue stations ; 

(d) providing forthe levy and collection 
of a duty of excise’ (at arate not 
exceeding six pies per ton) on coke 
and coal preduced in and despatch- 
ed from mives specified under 
clause (a) in any group or included 
under clause (a) in any specified 
area, the utilisaticn of the proceeds 
thereof for the creation of a central 
rescue station fund for such group 
or area and the administration of 
such funds: 

(e) providing for the formation. training, 
composition, and duties of rescue 
brigades ; and 

(7) providing generally for the conduct 
of rescue work in mines.’ 

5. Amendment of section 3), Act IV of 
1923. 

In sub-section /1) of seston 31 of the said 
Act, for the word and figure “and 30” the 
figures and word “30 and BOA” shall be sub- 


stituted. - 
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Extracts from Contemporaries. 


Charles, J. and Women. 

Mr. Justice Charles has fairly won the 
envy and admiration of married men by 
his prolonged .and successful 
to the temptations of matrimony for 
space of 66 years. 
regarded asa very remarkable bachelor; 
but this week, after the demonstration of 
his non-susceptibility and invincibility in 
McCarthy v. Beldam, he occupies the 
highest peak alone; and such words as 
qualvellous, ‘unique, wonderful and abnor- 


Waah 
the. 
Hitherto he bas. been. 


_mal have been applied to him in dinner- 
table and even. breakfast-table conversa- 
ticns, with the greatest respect. 

For the fact is that he looked long and 
earnestly into eyes so fascinating that 
they had enthralled his seasoned but weak- 
er contemporary, the defendant; and so 
far from being moved or subjugated by. 
this ocular encounter, he remained cynical, 
sceptical, unimpaired; the very embodi- 
ment of the cold- blooded scientist looking” 
for data inthe heart of a rose; or an 
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oculist in seaych of symptoms. Charles, 
J., did not Arop his gaze; he kept on. 
looking intø the eyes of Miss McCarthy. 
closely o searchingly. He told us after- 
wards tat he was looking for moisture; 
but if -was not there; for tears, and he 
found them not. How he escaped the 
lightning we do not know; and, looked 
at how you will. the: marvel and the 
mystery of Charles, J., remains. | 


Missed Points ? 

There is no new law in McCarthy v. 
Beldam; it adds not a whit to the sum 
ef our knowledge of the law of breach 
of promise of marriage; but it deserves 
to be remembered and reported some- 
where in permanent form as a fine example 
of the Bachelor Judge who was not favour- 
ably impressed by a fascinating woman 
in the witness box. 

There are, however, two points on which 
(with the most profound respect) I seemed 
to detect a flaw either in the Judge's 
primary knowledge orin his deductions 
from known facts; and I mention them in. 
the hope of adding, in all humility, a 
little to the Judge's great store of learning. 

(D He gave the impression that if he 
had been successful in his search for 
moisture it would have made a difference 
in his estimate of Miss McOarthy’s emotion, 
ten that with tearsin evidence he might 
well have regarded the expression of 
emotion as unfeigned. Now it is averred. 
without fear of contradiction that there 
are women who can weep at will, and 
that in such cases floods of tears are not, 
per se, evidence of authenticity. 

(2) The Judge did not appear to take 
into account the phenomenon of the dry: 
sob, which, as the reader knows, has 
shaken the heroines of at least a hundred 
novels. This, as they know (although they 
may not have seen it),. is evidence of an 
emotion too great for tears. 

I think Sir Patrick Hastings’ general 
knowledge included the facts aforesaid, 
although he did not mentionit at tha time. 


For the Plaintiff. 

My personal admiration for Charles, J., 
which has been growing through the years, 
began long ago when. a very Junior at 
the Bar, I opposed Mr. Charles, K. C., 
and his team in a breach: of promise case 
in which he appeared for the lady plain- 
tif. I have never heard anything more 
moving or any forensic effort that filled 
me with more admiration and dismay than 
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his opening address to the jury in which, 
he described, with deep emotion, the in- 


nocence and simplicity of his client 
and the deceitful, callous wickedness 
of mine. The case against Mr. Pick- 


wick’ was not half so bad; and it was 
evident even before Mr. Charles, with 
what sonnded like a dry sob, told the 
jury howmy client had cast the girl off. . 
“liké an old shoe,” that nothing short of 
4 miracle could save my.unfortunale client. 
And not even to the extent that my 
client was unfortunate did the Court and 
jury agree with me. His wickedness was 
all they could see, .aggravated by his 
strenuous butunavailing defence. When 
I put it to the lady as a fact that it was 
not the defendant but she herself who 
broke off the engagement and refused to 
marry him, her only answer was a sob, 
but it was enough. The strong broad 
frame of Mr. Charles, as seen from behind, 
seemed to shake with indignant pity. He 
looked at the jury and at the judge. He 
wasted no time in his brief cross-examina- 
tion of the defendant, for the day was 
already won. 
"But that was long ago: ~The Law Journal, 


Black Boy and White Boy. 

In Northern Rhodesia recently, says a 
report from Bulawayo, “a youth quarrelled 
and scuffled witha native employee, whs- 
complained to the police. “lt is stated: 
that the police sent a message by the 
complainant to the accused to report to 
them. He did so, and was crdered to 
appear at Court the following day. There 
he was found guilty and sentenced to four 
cuts with the cane. It is alleged that a 
native was present when the youth was 
caned; but the police deny that any native 
was near.” 

. Taere followed meetings of protest by 
local Europeans and a deputation waited 
on Sir Hubert Young, the Governor. An: 
argument put to him was that whether 
dr not the magistrate was right in law, 
the sentence was “indiscreet” in a mixed 
population. Sir Hubert promised an im- 
mediate inquiry. r & % 

The sensitiveness of the Europeans is 
in part said to be due to the presence 
of a large number of unemployed natives 


in Nkana. “It is understocd,” says a Times. 


report, “that the law was recently altered 
in the direction of abolishing the right of 
appeal againt a sentence of corporal punish- 
ment. Inquiry will be made into this,” 
Whatever the divisions between Buro- 
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peans in Europe, it is interesting to 
observe how unity and concord prevail in 
Africaon “native” questions. They are-capa- 
ble of putting aside every selfish thought 
in their common African desire to make 
the good of the native population their 


= 


chief concern. = 


` British Justice and Native People. 
Never in our history was the question 
of Colonial administration and the appli- 
eation of law and policy tonative peoples 
of more importance than itis to-day, when 
demands are being made for the return 


of colonies and British justice and British 


practice in Colonial administration is being 
submitted to the sceptical -commentary 
and caustic broadcasting of other European 
Powers. Britain has given many proofs 
of her genius in colonisation, but the pre- 
sent is beyond all question a time of 
testing and anxiety. Troubles of all kinds, 
including political and industrial, abound 
and threaten. 

Whatever may be said or thought by 
local Executives, it is abundantly clear 
that British Law in the Oolonies must be 
no respecter of persons and in particular 
it must show no racial bias. It can never 
be admitted that in the eye of jnstice 
and for the like offence, a white boy’s skin 
is immune from aot eet while a black 
may be lawfully buffeted:—The Law Jour- 
nal, 


Murder by Request 

A report from Buda Pest gives particu- 
larscf an unusual crime. Why, by the 
way, do so many piquant happenings take 
place where it is difficult for the sceptical 
to verify them? The same Sunday paper 
which has the facts we are now about to 
relate has a touching account of a small 
animal, with the appropriate pet name of 
None Such, who has become the mother 
of four ‘kittens, she herself being a com- 
bination ‘of fox.terrier and cat. This hap- 
pened at. Washington. | 

To-:come back to Buda Pest, itself a 
‘hybrid: of east and west, it is said that 
a young woman, tired of life yet afraid 
to commit suicide, “paid one of her admi- 
rers two pounds to murder her.” 

Surely a girl with many admirers could 
have found one to perform this small ser- 
vice “gratuitously. We had thought the 
countrymen of Kosciusko more gallant than 
to require payment for relieving a lady of 
her life at her own request. 

Apparently the killing is a crime under 
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Hungarian law, as it undoubtedly would 
be in England. Only within very narrow 
limitsis the consent, or even the wish, of 
a person physically injured admissible as 
an excuse for the injurer. Malice would 
be presumed where one person delibe- 
rately kills another, and proof of that 
other's desire for extinction would not dis- 
place the presumption. The advocates of 
euthanasia recognise that they require legal 
sanction, and where doctors mercifully ease 
the passing of patients in severe pain they 
never admit to more than a dose sufficient 
to mitigate the pain without accelerating 
death. 

Were assisted suicide permitted, it would 
rapidly become a matter of business, 
though the fees would be likely to be higher 
in London than in Buda, and-once it was 
a commercial proposition, advertisemént 
would constantly remind us how miserable 
we are and how much better it would be 
to be dead. ` 

The prospects, of suicide being legalized 
in any form are remote, thoagh we have 
long abandoned punishing’ the corpse, 
and now deal very gently with those who 


unsuccessfully attempt self-murder. Post 


mortem ignominy can be deterrent. Twice 
in the world’s history an epidemic of 
suicide by women has been checked by 
the exposure of the naked bodies in a 
public place, a piece of apparent brutality 
based on sound psychology. For, odd as 
it May seem, many persons who are prepar- 
edto shuffle off this mortal coil are sensitive 
as to its subsequent disposal.—Justice of 
the Peace. ae 


Road Safety: Street Lighting. 

The Departmental Committee on Street 
Lighting which was” appointed by thé 
Ministry of Transport in 1934 “toexamine 
and report what steps could be taken for 


securing more efficient and- uniform street, 
lighting with particular reference to . the. 


convenience and safety of traffic, and- with 
due regard to the requirements of resi- 
dential and shopping areas,” has now 
published its final report (H. M. Stationery 
Office, price 9d. net). In. view of the 
important bearing of the’ subject upon 
the problem of road safety which has fre- 
quently been considered in these columns, 
it is proposed to make some, though neces- 
sarily a brief, reference to certain of the re- 
commendations. The Committee advocates 
the grading of roads for lighting purposes 
into two well defined groups with a definite 
gap between them sd that drivers shall 
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ebe in no doubt in any given street as 
to which of their lights are required. 
The determining factor in the degree of 
street illuminant required in the first 
group would be the needs of traffic, in 
the second group it would be the conveni- 
ence of residents and the requirements 
of the police. It is suggested that the 
lighting ofthe first group should be such 
as to render the use of headlights un- 
necessary in all circumstances (fog possi- 
bly excepted) and that on roads within 
the second group the standard should be 
materially lower and such as normally 
to require the use of headlights, though 
special circumstances, such as knowledge 
of the neighbourhood or the low speed of 
the traffic, might render their use super- 
fluous, A number of technical recommen- 
dations concerning the lighting of roads 
within the first group must be considered 
to be outside the scope of this journal, 
but it may be.noted that witha few ex- 
ceptions dictated by further examination 
of the problem the recommendations con- 
tained in theinterim report of 1935 are 
adhered to. >Other recommendations which 
may be mentioned are the lighting of 
"vguard posts on. island refuges and the 
adequate lighting of street names—an 
‘admirable suggestion. In drawing atten- 
tion to the publication of the report the 
Minister of Transport has expressed the 
hope. that local “authorities contemplating 
the; installation or improvement of street 
lighting will have regard to the technical 
recommendations: made by the committee. 
In our. view. the’ setting of two definite 
standards with reference to the dominant 
objects for which street lighting is pro- 
vided, and the elimination of interme- 
diate” grades, should ` materially assist 
towards the ‘attainment of conditions of 
‘safety with-reference toXdriving at night. 
— Lhe: Solicitors, Journals 


‘Calling alithe Witnesses:.. 

A“ question .which fréquently crops up 
is that of the duty ‘of the prosecution to 
put‘ all the valuable evidence before the 
Court. ; 

In. giving. judgment in the case of 
Lowick v. Lazarus (1937), Court of Appeal, 
ist June,an application for a new trial in 
an action for false imprisonment and mali- 
cious prosecution, the facts of which, re- 
ported in The Timss of the’ 2nd June, 1937, 
do not concern us here, Lord Justice Greer 
said, as there reported: “On the question 
of calling an accountant with regard to 
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certain cheques which were part of the 
foundation of the prosecùtion, even assum- 
ing it could be provëd- that it had been 
admitted by Mr. Adolph“ Eažarus that he 
signed those cheques, was it right to say 
that there was an obligation. on the prose- 
cution to prove that fact? In my opinion; 
it would be wrong-to say that a prosecu- 
tor is bound in every case to put before 
the jury every witness who is able to 
give evidence, not in support of the pro- 
secution, but in support of the answer to 
the prosecution, and so give the lie to the 
evidence given.by the prosecution.” 

In R. v. Harris, [1927] 2 K. B., at 
page’ 990, Lord Hewart, said, in the Court of 
Criminal Appeal, “In criminal cases the pro- 
secution .is:bound to call all the material wit- 
nesses befofe the Court, even though they 
give inconsistent accounts, in order that 
the whole of the facts may be before the 
jury.” - 

Koth these pronouncements are obiter 
though weighty;-and having in mind the 
conflict between the two appeal courts over 
the trade black list cases, we had better 
say of equal weight. A happy middle road 
was found by Hawke, J., in Fè. v. Nicholson 
(1936), Notts Summer Assizes, see an article 
at page 953 of Volume 100, and we. believe 
this to be the best pronouncement, of all. 
Refusing to force the prosecutor to call a 
particular witness, the learned Judge said, 
“I think that the people in charge of pro- 
secutions must, to some extent, exercise 
their own discretion as to whom they should 
call, and I think that the true limit to it 
is that they may use their discretion, but 
that they must give the defence the whole 
of the information they have got in their 
hands in case the defence should desire to 
use it.” 

Upon the duty of the police to make all 
evidence available our readers may like 
to refresh their memories by reperusing an 
article at page 30 of Volume 95.—J ustice of 
the Peace. eh 
Copyright and Privacy. . ok 

Last week Mr. Churchill madé:ta’: walle 
timed protest (Times, November 12) against. 
inquisitive photography. He complained of 
active young photographers who are too eager 
to secure a ‘close-up’ of eminent men to 
let them dine without being under the fire 
of the camera at short range. We“ cannot 
condone the conduct of these young -aspir- 
ants to journalistic success; but think those 
who employ them are chiefly to blame 
The chairmen of these banquets, to whom 
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Mr. Churchill appealed, should’ also lay his 
plain words to heart. We wish the law 
of copyright could help him, but are afraid 
it does not. If a photographer takes a 
photograph at a customer's request and on 
the express or implied terms that the cus- 
tomer will pay for the taking, the customer 
holds the copyright even though the actual 
negative remains the property of the photo- 
grapher: Boucas v. Cooke, 1803, 2 K. B. 227). 
Jf on the other hand the photographer takes 
the initiative and, unsolicited, asks a sitter 
to come to him, and takes him, then the copy- 
right, in the absence of agreement to the con- 
trary, isin the photographer. This seems to be 
the deduction from the relevant section of 
the Copyright Actand from Sasha, Lid. 
v. Stoenesco (45 T. L. R. 350). Bat neither 
case is near the facts of which Mr. Churchill 
complains. We should, if we were advising 
him, ask him to look over some of the old 
cases on trespass and think about suing on 
that ground. Itis an assault to ride after 
another man in a threatening manner so as 
to compel him to make a dash for sdfety 
(Mortin v. Shoppee, 3 C. & P. 370. It may 
arguably be a trespass to coerce a man by 
pointing acemera at him so that modesty 
compels him to screen himself with a napkin 
or get under the 1able.—The Law Journal, 
‘dated November 20,1937. ~ 


‘Breach of Promise. — . 
Mr. Liddall raiséd this subject “in the 
‘House of Commons recently by asking the 
“Attorney-General whether the law could not 
‘be aménded so that the onus’ should be on 
‘the complainant to show not only that a 
‘preach had occurred but that it had inflicted 
specific dariiagé other than mere disappoint- 
‘ment ‘of expectations or loss of affection—in 
other words, that there should have to be 


something more than a broken heart, to be. 


‘repaired by damages. The type of female 
‘knowh as a ‘gold-digger is, of course, well 
known, and ‘recent cases bave not tended to 
raise her efforts in popular esteem. But 
such cases do good. It is obvious from the 
Attorney Genèral's reply on this and-cthet 
recent o¢easions that nothing ‘official is 
“going .t6 be doné, and the remedy lies 
‘therefore in the hands of juries, who are not 
now so easily moved in this direction as they 
‘were. That, however, does not cure the pro- 
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blem—more common than supposed—of the” 
man who honestly decides that marriage 
would be a mistake, and pays on the 

result of a solicitor’s letter without the 

matter ever becoming public at all. The 

question of damages is not easy to ex- 

plain toalay mind. It was heldin Quirk 

v. Thomas (1916, 1 K. B. 516) that giving up 

a profitable business at the request of the 

husband-to-be and in consideration of his 

promise was not special damage flowing 

from the breach; it could only be an item 

of some assistance to the jury in measuring 

the damages they were to give. “It was 

not,” said Phillimore, L.J., “something which 

she gaveup or lost because the man re- 

fused to marry her; it was something which 

she agreed to give up in order to induce 

him to marry her.” And Pickford, LJ., 

makes the reasoning very clear in his judg- 

ment. This is incontrovertible law, but 

might be cold comfort in genuine case.— 

The Law Journal. 


Women Jurors. 

Ib will not be suprising if some demand 
for reconsideration of the law follows an 
episode at Paisley, when all the women 
members of a jury claimed their right to 
be released from service. It will be re- 
tinembered that women em panelled on a jury 
have an option not possessed by men; they 
are, that is, not compellable to serve 
in cases where the evidence is of an indecent 
character. ` : 

‘Probably it was not foreseen that fhi 
might, as at Paisley, lead to an adjournment 
long enough to leave the defence anda 
female complainant’ in suspense for any 
appreciable period. A further feature to 
which attention is being drawn is that a 
girl of fifteen now has to recount a painful 
and embarrassing story to an exclusive} 
masculine assemblage. _ - 

Nobody will wish to force women to sub- 
mit toany outrage on their tiner feelings, 
but do men lose such feelings by the fact of 
being entered on thé jury list ? The question 
does arise, and sooner or. later must be 
faced, whether enfranchisement does not 
carry an obligation too weighty to give way 
before personal or sexual susceptibilities. 
Justice of the Peace. | 
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MARRIAGE AND PROVISIONS-CONTRA BONOS MORES. 


One of the effects of the obligations 
recognised by law to be involved in the 
married. state is that certain agreements 
relating to separation of the parties are 
held void as contra bonos- mores, while 
gifts by will from third parties, or agree- 


ments by third parties with one of 
the spouses. may fail for the same 
reason. 


In the recent case of Davies v. Elmslie 
(157 L. T. Rep. 502) the argument was 
advanced that any contract in relation 
tò married persons who were living to- 
Sether’ wagvoid if it contemplated their 
future separation. Such a proposition, if 
it is to be of invariable application, needs 


further qualification and definition, and | 
advanced- 


in the sense in which it was 
did not commend itself to Mr. Justice 
Lewis, whose decision has just been 


confirmed by the Oourt of Appeal (see 


Thé Times, November 24). 
In the following article it is proposed 
břiefly to investigate the matter with 


-réference to some of the principal decisions 


and to indicate the distinction which 
exists between provisions which are void 
and those which are unobjectionable where 
the separation of married persons is con- 
cerned. 

Considering first the authorities concern- 
éd with agreements between the parties 
to the Marriage, attention may be drawn 
to” Dugg v. Dagg and Speake (1882, 47 
L. T. Rep. 132; 7 Prob. Div, 17). In this 
case the court dismissed a husband's 
petition for divorce on the ground of the 
wife's adultery, holding that he had deserted 
her. Prior tothe marriage an agreement 
inthe petitioner's handwriting had been 
signed by the petitioner and the respond- 
ent to the effect that after’ the marriage 
they should live apart from each other. 
The agreement recited in effect that the 
purpose of the marriage was to save 
the reputation of thee respondent, who was 
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with child by the petitioner. Sir James 
Hannen, P., stated that the agreement 
had been obtained by the husband without 
the real concurrence of the wife and without 
justification. The petitioner had withdrawn 
from her that protection to which as his 
wife, she was entitled, and it was uot to be 
wondered at thaishe fell with another 
man. 

“The inherent objections of law to such 
an agreement will emerge more clearly 
from a consideration of Brodie v. Brodie 
(117 L. T. Rep. 542; (1917) P. 271), which 
was a wife's petition for the restitution 
of conjugal rights. The case was 
similar to the foregoing in that 
shortly after the marriage the petit- 
ioner gave birth to a child of which 
the respondent was admittedly the father. 
On theday before the marriage an agree- 
ment was signed providing that it should 
be lawful for the respondent to live 
separate and apart from the petitioner 
and, inter alia, thatthe former should not 
take proceedings of the kind then 
before the court. After the marriagé a 
further agreement was endorsed upon 
that already referred to purporting to con- 
firm its provisions. Mr. Justice Horridge 
held that the two documents formed’ 
part of one agreement entered into’before 
marriage for future separation. Such an 
agreement was void as against public 
policy. Ifthesecond agreement were to be 
treated asa confirmatory agreement, it was 
bad in law asbeing merely a conirmation 
of a previous illegal and void agreement. 
The learned judge quoted a statement of 
Chief Baron Kelly in Brook v. Hook 
(1871, L R.6 Ex. 89) to the effect that 
although avoidable act might be ratified 
by. matter subsequent, it was otherwise 
when an act was originally and in its 
inception void. . ; 

The position may be further clarified by 
the following fexcerpts from the judge 
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ment in Wilson v. Carnley (98L. T. Rep. 
269; (1908) 1 K. B. 729): “Whatever may 
ormay not be ground for calling in aid 
the doctrine of law by which contracts 
are avoided as being against public policy,” 
Lord Justice Farwell said, “it is quite 
clear that contracts which are contra bonos 
mores a8 conducive to immorality or crime 
come within that doctrine.” “While, no 
doubt,” Lord Justice Kennedy said in 
the same case, “there are cases in which 
separation deedshave been, and will be, 
upheld, I think I am right in saying 
that no court has ever yet held thata 
deed providing in futuro for the contin- 
gency of separation between husband and 
wife isin accordance with public policy. 
The cases in which separation deeds have 
been held good are really cases in which, 
eircumstances having brought the parties 
to the point at which separation was 
inevitable, it was merely a question of 
making provision for the terms of such 
separation.” 

It should be stated, in order that the 
context in which the foregoing statements 
were made may be clear, that the question 
in issue in Wilson v. Carnley was whether 
a promise of marriage by a man who, to 
the knowledge of the person to whom the 
promise was made, was married at the time 
was void, and hence unenforceable after 
his wife’s death. The Court of Appeal 
decided that such a promise was void, 
and although the House of Lords recently 
decided that such a promise made by one 
against whom a decree nisi for dissolu- 
tion of marriage had been pronounced 
tomarry after the decree had been made 
absolute, was enforceable, it is clear that 
Wilson v. Carnley (sup.) and Spiers v. 
Hunt (1908) 1 K. B. 720) where the pro- 
mise of a married man tomarry the plaintiff 
on the death of his wife, was held unen- 
forceable, are still good law-—and it is 
to be hoped will remain so. 

The case of separation deeds is, of 
course, on a wholly different footing. 
That such are enforceable needs no 
demonstration. The reason for the distine- 
tion has already been indicated in the 
above-cited passage from Lord Justice 
Kennedy's judgment in Wilson v. Carnley, 
but the distinction itself may be further 
indicated with reference to instances of 
what may be described as interventions by 
third parties. 

The first three authorities with which 
we shall be concerned, relate to gifts 
by will; the last is the recent decision 
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alluded tc at the outset of the present 
article. 

The testator whose will was considered 
in He Moore; Trafford v. Maconochie 
(1888, 59 L. T. Rep. 681; 39 Ch. Div. 116) 
directed his trustee to pay to his sister. 
“during such time asshe may live apart 
from her husband, before my son attains 
the age of twenty-one years, the sum of 
£2 10s. per week for her maintenance 
whilst soliving apart from her husband.” 
The said sister and her husband, who were 
married in 1866 had never lived apart 
until 1886, more than a year after the 
death of the testator. The latter was aware 
that they were living together at the date 
ofhis will, but he had quarrelled with his 
brother-in-law, and for several years had 
not been on speaking terms with him. 
The Court of Appeal upheld a decision 
of Mr. Justice Kay to theeffect that the 
gift was void. The court declined to treat 
the gift as one of personality subject to 
an illegal condition precedent which 
might be rejected, leaving the gift 
absolute, and held that it was a limited 
gift the commencement and duration of 
which were fixedin a way which the 
law didnot allow. “The testator,” Lord 
Justice Cotton observed, ‘did not like 
the husband, and his apparent object 
was to induce the wife to live separate 
from him. If so, the gift was for a pur- 
pose which is contrary to the law of 
England, for that law does not allow pro- 
visions made in contemplation of a 
future separation between husband and 
wife.” The fact that the wife was at the 
time of the application living apart from 
her husband was immaterial. “One 
regrets, Lord Justice Bowen said, 
“taking away a dead man’s bounty 
from the object of it under the very 
circumstances in which he intended her to 
have it, but one must not depart from the 
law.” 

This case was distinguished in fe 
Charleton ; Bracey v, Sherwin (1911) W. N. 
54, where a testator gave certain furniture, 
effects, and back shares in trust to permit 
his daughter to have the. use of the fur- 
niture and effects and to pay to her the 
interest of the dividends arising from the 
shares during such time as her husband 
should be living apart from her, and 
provided that in the event of their 
living together again the property should 
fall into residue which was otherwise 
disposed of. The daughter had been 
deserted by herhusband some three years © 
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before the death ofthe testator, and had 
never lived with him since. Mr. Justice 
Joyce intimated that the object of the 
bequest in Re Moore (sup.) was to induce 
the wife to live apart from her husband. 
In the present case the wife had been 
deserted by her husband, and the will 
provided for her maintenance until 
he should come back. In these circum- 
stances there was nothing contrary to the 
policy of the law in the bequest, which 
was accordingly held to be good. 

The subject of dispute in Re Lovell; 
Sparks v. Southall (122 L. T. Rep. 26; 
(1920) 1 Ch. 122) was an annuity of 
£750, given by a testator (a married 
man living apart from his wife) to a 
woman provided she was living with him 
atthe time of his death, and “provided 
and so long as she shall not return to live 
with her present husband, and provided 
and so long as she shall not re-marry and 
subject to her leading a clean moral and 
respectable life according to the opinion of 
my. executors and trustees.” In the event of 
the wcman re-marrying or returning to her 
husband (who had deserted her) the annuity 
was cut down to £250. 

In the course of his judgment Mr. Justice 
P. O. Lawrence stated that he had found 
nothing in any of the cases to which 
his attention had been called which 
afforded any support tothe argument that 
it was contrary to the policy of the law 
to make a provision for the maintenance 
of a wife who had been deserted by her 
husband during such period as she 
should live apart from him, but on the 
contrary there was much to be found 
in the various authcrities which showed 
that such a provision was wholly unobjec- 
tionable. 

“It has long been settled,” the learned 
judge went on, “that in the case of 
separation deeds provisions made for 
maintenince during the separation are 
valid and will be enforced by the courts, 
the reasons being that in such cases the 
separation has already taken place, or at 
all events, is in immediate contemplation. 
So far as the policy ofthe law is concern- 
ed, there is, in my opinion, no distinction 
in principle between provisions made in 
separation deeds and provisions made in 
any other instrument, nor (as has been 
suggested) between provisions made fora 
wife bya husband and provisions made for 
a wife by any other person.” i 

The learned judge stated that in the 
case ofa provision made bya stranger 
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the court would no doubt more readily 
come tothe conclusion that the object 
and purpose of the provision was not to 
afford maintenance for the wife during the 
period of separation, but to induce the 
wife not toreturn to her husband, but it 
was intimated that in the absence of 
any evidence showing that the provision 
was made for an illegal purpose, the court 
would uphold a provision for the mainten- 
ance ofa married woman whilst living 
apart from her husband where thesepara- 
tion had already taken place, and that 
whether the provision was made by the 
husband himself or by any other person. 
In the result it was held that the bequest 
was not void as contrary to public 
policy. 

In Davies v. Elmslie (1937, 157 L. T. Rep 
502) the court was hampered by the raising 
of the question as a preliminary point 
apart from the all-important factor of 
motive. The defendant agreed to pay 
the plaintiff a named weekly sum in 
consideration of her persuading her hus- 
band togo to New Zealand, and if was 
agreed that the payments should continue 
until the defendant should pay either the 
wife's passage to New Zealand or her 
husband's passage back to England. The 
plaintiff was at all times ready and 
willing to join her husband, and sued 
the defendant for arrears. The latter 
in addition to another defence not 
material to the present consideration, 
relied upon the contention that the agree- 
ment was void as founded on an illegal 
consideration. This was negatived in a 
decision, which has just been affirmed 
by the Court of Appeal, of Mr. Justice 
Lewis, who, in the absence of evidence 
of motive, declined to hold the agreement 
void, and negatived the proposition that 
any contract in relation to married persons 
who were living together at the time of the 
making thereof was void if it contem- 
plated their future separation, It will 
be appreciated that in this case the-term 
“separation” does not import (as in the 
cases previously considered) a permanent 
living apart of the married persons. In 
the Court of Appeal Lord Justice Greer 
stated thatif he had thought that the 
consideration for the allowance was intend- 
edto be the consent of the wife to forgo 
the consortium of her husband, the result 
of the appeal would have been different. 
But it was intimated that the agreement 
sofar as it appeared, was entirely consis- 
tent with the two spouses remaining on 
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-the very best of terms with each other, 
writing letters to one another, constantly, 
and enjoying each other’s letters. It was 
not in any sense a contract likely to 
lead to any form of separation or loss 
of the goodwill which ought to exist bet- 
ween husband and wife. 

The truncated form in which the question 
was raised, however, renders the decision 
itself of little value. While indicating 
that such an agreement is not necessarily 
void as contra bonos mores, it provides 
no assistance in relation to concrete 
instances. For the learned judge was 
precluded from inquiring into the motives 
which actuated the parties in making 
the agreement and from hearing evidence 
as lo the circumstances in which it was 
made. There are, of course, many occa- 
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ascertainment of the relevant facts. 


weg 
sions when the determination of a point 
of law raised under O. XXV, r. 2, 


effectively disposes of the issue between 
the parties, butthis was not one of them 
and Lord Justice Greer stated that the 
case illustrated the futility of ordering 
anissue to be tried in advance of the 
This 
aspect of the case was, however, adverted 
to in our editorial columns recently and 
need not be further considered here. 

The basic distinction which emerges 


‘from our inquiry is that which exists bet- 


ween agreements or provisions having 
for their object the separation of married 
persons, and those having for their object 
the provision of maintenance for a wife 
when separation is virtually an accomplished 
fact.—The Law Times, 


BETTING TRANSACTIONS AND EXTORTION 


An ingenious bat unsuccessful attempt 
was recently made in Burden v. Harris 
.(54 T. L. R.87), which was tried by Law- 
tence, J. to nullify Hyams v. Stuart-King 
(1908, 2 K. B. 96). It will be remembered 
that the Court of Appeal (Fletcher-Moulton, 
TL. J., .dissenting) decided that a person 
‘who, having lost bets with a bookmaker, 
‘promises to pay the bets in consideration 
of his not being reported to Tattersalls or 
his club as a defaulter, can be sued upon 
-his promise, because the contract is not a 
contract “by way of gaming and wager- 
ing” but is a contract to give compen- 
sation against the consequences to the 
bookmaker of the bet not having been 
paid. 

It was argued in the present case that, 
notwithstanding that decision, such a con- 
tract is illegal as infringing the provisions 
of s. 31 of the Larceny Act, 1916, the 
material portions of which are: “Every 
person who with intent to extort any 
valuable thing from any person...... directly 
or indirectly proposes to abstain from... 
publishing any matter or thing touching 
any other person (whether living or dead) ; 
shall be guilty of a misdemeanour.” 

It was said that this section was not 
in existence when Hyams v. Stuart-King 
was decided, and that the somewhat similar 
provisions of s. 3 of the Libel Act, 1843 
(now repealed) had never been brought 
to the attention of the Court, so that the 
point could not.be said to have been judi- 
cially considered. A demand, it was 


contended, must be extortionate if it is 
not in respect of a legally recoverable 
debt or as compensation for the infringe- 
ment or non-exercise of a legal right. 
This, indeed, was the view of the position 


‘taken by Fletcher-Moulton, L. J.in Hyams 


v. Stuart-King, who said (at p. 723): “If a 
son loses a bet of 201. which he cannot 
pay, it makes no difference, in my mind, 


-whether the bookmaker says, ‘I will tell 


your father if you don’t pay the bet’ or ‘I 
will tell your father if you don't give me 
201." In the one case he is trying to get 
a ecntract to pay a bet, and in the other 
case a contract to pay blackmail.” 
Lawrence, J., however, considered that 


-the law of blackmail must have been present 


to the minds of all the members of the Court 
of Appeal, and that consequently he was 
bound by Hyams v. Stuart-King to decide 


‘that the agreement was legal and en- 


forceable. 

It is to be observed that the House of 
Lords recently considered both s. 29 of 
the Larceny Act, 1916, ands. 31 in Thorne 
v. Motor Trade Association (1937, 3 All 
E. R. 157) when they upheld the legality 
of reasonable fines as an alternative to 
the “black-list.” In that case their Lord- 
sbips pointed out that what distinguishes 
a legal demand from blackmail is not that 
the person making the demand proposes, 
if he receives consideration, to -abstain 
from exercising some legal right (for this 
is exactly the care of a demand of money 
iby a :threat to report criminal .conduet 
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"to the police) but whether there was 
“reasonable aud probable cause" for 
the demand; and there would, their 


Lordships held, be reasonable and probable 
cause if the demand was in furtherance 
of the legitimate business interests of the 
persons making it. 

There is no doubt that bookmaking, as 
such, is not illegal, for the Courts have 
entertained partnership actions in respect 
of such business (Thwaites v. Coulthwaite, 
1896, 1 Oh. 196 ; Keen v. Price, 1914, 2 Ch. 
98). A  bookmaker’s business will no 


‘doubt sustain 
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irreparable injury if bi- 
clients do not pay their losses ; it wouie 
therefore seem that he is forwarding a 
legitimate business interest in securing the 
payment of bets by threatening to repori 
the defaulter. We should add that 
if the sum demanded as a price of abstain- 
ing from reporting the default was in 
excess of the amount “due” to the book- 
maker, it might well be that the threat 
would be made “with intent to extort”.—The 
Law Journal. 
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The Imperial P.C. 

Not inopportunely or without reasonable 
cause did Mr. Iwi, at'2 King’s Bench 
Walk, on Thursday, November 18, read 
to the Grotius Society-his paper pleading 
for an Imperial P. O. and . an equally 
imperial J.C. The Statute of Westminster, 
with its -vast assumptions, implications and 
declarations of equality and commonwealth, 
effected “the most sweeping constitutional 
changes in Imperial History”; but the 
P. C. and the J. C. continue as before; and 
as it is now, so it ever shall be until 
some earthquake or threat thereof impend, 
or the voices of such men as Mr. Iwi, 
multiplied -and varied as may be found 
expedient or necessary, have the effect of 
penetrating the slumber of the “Authorities” 
and rousing.them to action. 

The matter is not, of course, of such 
pressing importance as the avoidance of 
a World War; but even in that matter, 
asin the event of the catastrophe itself, 
the Imperial P. C. of Mr. Iwi, or something 
like it, should be an enormous help. 


-A Sound Suggestion. 

In the event of the Empire engaging 
in a war, Mr. Iwi has no difficulty in 
showing how very useful an Imperial P. C., 
would be. Of the J.O., he said that it 
might consist of its present members, plus 
two delegates from each Dominion, whose 
salaties, he thought, should be charged on 
Imperial funds. 

“The Imperial Privy Council should 
have a Judicial Committee which should 
take the place of the Judicial Committee 
of the English Privy Council, and appeals 
should then go to the Judicial Committee 
of the Imperial Privy Council. It might 
` -þe that the Dominions would appoint full- 


Extracts from -Contemporaries. 


time representatives to live in this country 
to sit on the Judicial Committee of -the 
Imperial Privy Council. The Judicial Com- 
mittee of the Imperial Privy Council would 
report to the Imperial Privy Council, who 
would then advise His Majesty. Special 
provision would have to be made in respect 
of India. ... 

“The partial abrogation of the right of 
appeal to the Judicial Committee from 
Canada and the complete abrogation of 
the right of appeal from the Irish Free 
State showed that one of the links which 
beund the Empire together was being done 
away with, and that, therefore, the matter 
required the present consideration of all 
those who saw the future of the peace of 
the world in a strong and united British 


_ Commonwealth of Nations.” 


He suggested, also, that there should.be, 
for Imperial matters, an Imperial or Com- 
monwealth Great Seal; but he did not deal 


‘with the question of an Imperial Keeper 


and/or Lord Chancellor, and his Imperial 
Salary. 


Not Old. ; 

The idea of an Imperial J. ©. is not 
entirely new, and the late Sir Edward 
Clarke was one of those who advocated 
such a tribunal, grandly housed, and Im- 
perially manned. 

Institutionally speaking, the Judicial 
Committee itself is not antique, or even 
old; for it came into being little more than 
100 years ago, in 1833. Up to that time 
Indian and Colonial appeals (Dominions 
as we know them were unknown) had 
been heard by committees specially ap- 
pointed’ for the purpose. It was the Act of 
Lord Brougham, the 3 & 4 Will. IV, 


e, “41, which created a permanent body 


om 


30 . 
for the first time. Under that and later 
Acts the J. ©. consists of those persons 
being.Privy Councillors, who have held 
the office of Lord President of the Council, 
Lord. Chancellor, Lord Keeper, First Com- 
missioner of the Great Seal, Lord Chief 
Justice of England, Judge of the King’s 
Bench Division of the High Court of 
Justice, President of the Probate Division, 
Lord Justice or Lord of Appeal. The Act 
of 1833 provided that to these might be 
added two judges from the East Indies or 
any of His Majesty’s Dominions beyond 
the seas ; and by later enactments member- 
ship grew into the body of diverse and 
mixed origin which we know (in part) 
today as the Judicial Committee of His 
Majesty's Privy Council:—The Law Journal. 


Bad Writing. 

Mr. Justice Charles has been making 
gome pungent observations about the 
handwriting of clerks to justices who write 
out depositions. These in many cases he 
denounces as totally unreadable—‘‘without 
any reflection” on the authors. With all 
due respect, we think it is a reflection on 
them in the sense that it reflects the fact 
they ought to write better; and on that 
ground we welcome the learned Judge's 
strictures. The handwriting of oneclerk was 
judicially described at Maidstone as 
resembling “the performance of an in- 
ebriated spider.” We wish we could say 
anything. half as complimentary about 
some of the “manuscript” (sic) which 
reaches us sometimes from our most valued 
contributors. Were it not for the uncanny 
skill and inexhaustible patience of printers 
and readers our state would be indeed 
deplorable. It is strange but true that, 
ag a general rule, the better a man is 
educated and the more brilliant he is, the 
worse his handwriting is, or becomes. The 
plain man, whose mind does not outrun 
his hand, writes well. The immortal Keats 
gitting-down to— 


“en I have fears that I may cease to 
ê 
Before my pen hath gleaned my 
teeming brain; 
- Before high-piled books in charact’ry 
Hold like rich garners the full 
ripened grain.” 


.. wrote probably an infamous hand, 
and such as would have justly evoked 
something trenchant from Mr. Justice 
Charles. Poets have their licence; but 
lawyers cannot claim it. For the ordinary 
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man there is no excuse. A legible hand ie 
a social duty:—The Law Journal. ng 


Treading Warily. 

There is nothing nastier than indecent 
assaults by adults on children, but- on the 
other hand there is often the possibility 
of mistake. In some instances, even, the 
nastiness is in the child itself, and mud 
flung by small hands will stick-as hard as 
any other mire. Wise men will suppress 
their impulses to be playful with children 
who are strangers to them and alone. 

Mr. St.John Hutchinson, K. O., in his 
successfui defence of a man in the forties 
against a chargə of indecently assaulting 
two small girls, nine and seven, in Kensing- 
ton Gardens, put the point neatly: “If you 
are a member of the Bar you never talk to à 
stranger: never pick up a little girl; and 
you are extraordinarily polite to the police. 
Those are the things you learn by prac- 
tising in these courts. ? j Ho 

Never talking to strangers makes life 
dull, if safe, and we ourselves take a 
chance on this, but the advice implied in 
the other items of learned Counse]'s trinity 
of wariness is sound beyond cavil. Itis 
not craven to be polite to the police, 
merely a useful precaution. If you are in 
the wrong your soft answer may turn away 
wrath. If you are right, why, don’t give 
anyone any excuse for wanting to-put you 
in the wrong!—Justice of the Peace. 


German Trials. : E 

The Prison Joarnal for July, 1937, con- 
tained an article, “The Philosophy of Cri- 
minal Justice in the United States and in 
Germany,” by Dr. Marie Monk, former 
Judge of Civil Oourt in Berlin, Dr. Monk's 
comparison of the two countries contained 
much of interest, especially her summary 
of German trials: 

“Most criminals in Germany are tried 
before the ‘Schoffengericht,’ with-one or 
two trained judges and two lay judges 
(one of whom may be a woman). Serious 
felonious crimes, e. g, murder Cases, are 
brought before the ‘Schwurgericht,’ jury 
Court with three trained and six lay 
judges. This is only a jury by name, as 
it lacks the special features the jury 
trial. The panel is not picked by the 
defendant and the District Attorney. In 
challenging one of the judges or jurors 
they have to givé good cause. The trained 
judges and the lay judges in the ‘Sch- 
offengericht’ as well as in the ‘Schwurgericht: 
together find the verdict and impose the 
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sentence. A verdict of guilt calls “for a 
majority vote of two-thirds of the judges 
Defendant and District Attorney have the 
right of appeal, which is often taken. 
Each defendant has the right to have a 
lawyer. In more serious offences the Court 
has to assign a lawyer even if the de- 
fendant pleads guilty. These private 
attorneys get a fee paid by the State. The 
whole procedure is rather informal. The 
presiding judge examines the witnesses 
who are asked to give a comprehensive 
report of their knowledge of the case. 
There is no cross-examination, though the 
lawyer of the defendant and the District 
Attorney may ask questions. The record 
gives only a short summary of the pro- 
cedure. The minutes are not taken in 
detail by shorthand. In weighing the 
evidence the Court is not bound by rules 
but uses its own judgment. The decision 
is given in writing: and must state the 
facts and the reasons for the length of the 
sentence. The cirminal law may give the 
Court a choice between a fine and/or a sen- 
tence from one year to fifteen years’ impri- 
sonment. In any case the sentence has to be 
definite. Only the Board of Pardons may 
free the prisoner before his term expires. 
He may also be discharged when he has 
served at least three-fourths of his sentence. 
Germany has no Probation Department 
connected with the Courts. Social Welfare 
Workers of the Welfare Department of 
the City -or County make investigations 
on the request of the Court and in all 
juvenile cases. There is also no Parole 
Department connected with correctional 
institutions. Social welfare workers may 
be called upon to take care of discharged 
prisoners."— Journal of Criminal Law and 
Criminology. 


Determination of the Age of the New 
Born from the Medulla of the Hair. 
An interesting method for determining 

the approximate age of the new born, and 

one which might be particularly applicable 


in cases involving decomposed remains 
of recently born infants, is describ- 
ed by Dr. Dionys Schanz in the 


April 1935, number of the ‘Deutsche 
Zeitschrift fur die gesamte gerichtliche 
Medezin”. The author studied samples of 
head hair and eyelashes from numerous in- 
fants varying in age from a seven months 
foetus to children of 2 years. The results of 
the study indicated that the head hair does 
not possess a medulla untill a month or 
more following birth, whereas the medulla 
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is present in the eyelashes in approxim- 
ately one case in four at maturity of the 
foetus. Examination of the hair medulla 
would thus aid in the determination of 
the approximate age of the new born, for 
example, when only the head is present, 
or when the body is badly decomposed.— 
Journal of Criminal Law and Criminology. 


Qualifications of Expert Witness— 
impeachment of His Testimony— 
Misrepresentations as to Training. 
In the trial of Green v. Cominonwealth, 

105 S. W. (2d) 585 (Ky., 1937), which 

involved an identification of the defend- 

ant’s fingerprints on an empty cigarette, 
package found at the scene of a rape, 
one Hugh Coffee testified, as regards his 
qualitications as an expert, that he had 
received instructions “off and on” for two 
and one-half years at Nothwestern Univer- 
sity in the field of crime detection. To 
contradict such testimony defense counsel 
attempted to introduce in evidence the 
deposition of the Director of the Scientific 

Crime Detection Laboratory at Northwestern 

University which indicated that the records 

of the Laboratory and of the University 

generally did not disclose that Mr. Coffee had 
ever been a student there. The trial Court 
refused to permit the deposition to be 
read to the jury, for the reason that since 
the witness did not state that he had 
been enrolled as a student atthe University 

—but had merely “been there several 

times and talked with and received im 

structions from the professors’—the de» 

position was in no sense contradictory to 
the witness’ testimony. 

Readers of the Journal will recall a note 
in Volume 27, Number 6, at p. 907, in 
which the Editor called attention to the 
fact that the same Mr. Ooffee had mis- 
represented himself, even more flagrantly 
than in the above case, in Ingram v. 
Commonwealth, 96 S. W. (zd) 1017 (Ky., 
1936). Again we wish to announce that 
the records of the University do not con- 
tain the name of Hugh Coffee as having 
been a student there. Moreover, to the 
best memory of present staff members of 
the Scientific Crime Detection Laboratory 
no one by that name has ever received 
any “off” and “on” instruction by “talking 
with the professors.” 

Considering the reasonable interpretation 
of the phrase “had instructions ‘off? and 
‘on’ for two and one-half years,” it seems 
that the defendant should have been 
permitted to show the lack of any record 
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at the University to that effect.— Journal of 
Criminal Law and Criminology. 


Lord Macmillan on Liberty. 

In his speech at the Guildhall recent- 
ly,. unfortunately reported with par- 
simonious brevity in the daily press, Lord 
Macmillan declared that when liberty and 
truth were seen to be threatened through- 
out, the world “they felt that they in London 
were the trustees of freedom. This weighty 
theme the noble Lord of Appeal touched 
with his accustomed felicity and cogency 
of reasoning in several of the papers which 
make up his recent volume, “Law and 
Other Things,” which should be read, mark- 
ed, learned and inwardly digested by all 
members of the profession and also by 
those outside its ranks, for in it they will 
find: much to interest and instruct them. 
There, as he reminds us, “law is some- 
thing much greater and nobler than the 


contents -of any statute book, of any code, . 


of any volume of judicial decisions. It is 


the. guardian and vindicator of the two. 


most precious things in the world—justice 
and liberty”; and again, “the history of 
Civil. Government in this country has been 
the slow.but sure achievement of civil 
liberty for its citizens, and it is because 
in other less happy lands around us we 
see liberty being not only threatened but 
destroyed that we must take heed that 
this menace does not reach our shores.” 
Many. years ago the late Sir William 
Gilbert jocularly described the man who 
“in spite of all temptations to belong to 
other nations,. remains an Englishman,” 
and what was then uttered in jest: and 
as.2 hit at our insularity, we can now, in 
view .of the menace to liberty.so prevalent 
in other countries, accept as- axiomatic. 
The Solicitors’ Journal. 


Road Safety. 

Recent statements by the Minister of 
Transport do not err on the side of over- 
optimism. Indeed traces of something akin 
to despair do not appear to be altogether 
absent from his speech at the opening 
of a recent exhibition which was designed 
to draw attention to the need for the stric 
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observance of the Highway Oode. Mr. 
Burgin adverted to the monotonous re- 
petition of high statistics of killed and. 
injured on the roads, which, he said, must 
be stopped “if humanly possible,” and he 
urged that it was the travelling public, 
the people who used the streets, that could 
make the greatest contribution to a solution 
of the problem, The Ministry made the 
regulations, the manufacturers made good 


cars, driving tests were applied, and every 


effort was made to instil into all road 
users the spirit of living unselfishly and 
thinking of others, but still the figures of 
road deaths went up. He suggested that 
In any other country the pictures showp 
at such an exhibition would have been of 
death and havoc on the roads. Such 
exhibits could have been assembled in. 
this country, but he believed that the 
British publie could learn a lesson better 
by being encouraged than being threatened 
with punishment, and he wanted to encour- 
age better driving rather than to see the 
authorities come down heavily on the bad 
driver, and showtheir disapproval by heavy 
sentences, heavy fines, and heavy. dis- 
qualifications. We confess that our sympa- 
thies are rather with the victims than with- 
drivers ignorant ot, or indifferent to, the 
potentialities of the lethal weapons with 
which they are entrusted; and, while 
assenting to the proposition that the British 
public as a whole is more susceptible to 
encouragement than threats, we have doubts 
concerning the effectiveness of gentler 
methods with the dangerous driver, who, 
in spite of the havoc he causes, still forms 
but a minority of the motoring public. No 
doubt, as the Minister urges, the solution. 
of the road problem is largely to be sought 
in the inculcation of better driving methods 
and manners, but the appalling toll of the 
roads. which shows no sign of abating, to 
say nothing of every day experience, 
suggests that it would be perilous to ignore 
the contribution to road safety capable of 
being made by the application of stern 
measures to curb the idiocy displayed on 
occasions by motorists, cyclists and pedes- 
trians alike.—The Solicitors’ Journal,- 
dated 4th December, 1937. 
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THE RETRIBUTIVE STRUCTURE OF PUNISHMENT 


A Crime is committed. A social reac- 
tion follows. Punishment is the name his- 
torically associated with this reaction. 

The sequence Crime—Punishment seems 
to be as natural and necessary as the 
sequence Stimulus~Response in an indi- 
Vidual reflex, We might well speak of 
a Socio-Cultural Reflex of Punishment, the 
term ‘‘Socio-Oultural Reflex” being an 
abbreviation for a sequence of acts of 
different individuals in sofar as the pre- 
vious acts of the ones generally tend to 
provoke the subsequent acts of the others. 

In doing 80, we must remember that 
the similarity is only superficial. In a 
sequence of the types studied neither 
stimuli nor responses are established by 
Nature, but are socially determined; the 
link between them is formed -not by 
natural, but by social forces; coordinated 
dispositions of human wills based upon 
social interaction must exist in order to 
effectuate the social response. 

What is socially determined in the 
sequence Crime—Punishment ? First of all, 
the punitive reaction. The nature and 
the aims of the acts composing this reac- 
tion are in generally socially pre-established 
and not left to the good pleasure of in- 
dividuals: there are customary or legal 
rules determining the response of Society 
to Crime, 

Crime is also socially determined: cus- 
tomary or legal rules trace the limit of 
punishable behavior, shape the “behavior- 
content” -of Criminal Law. Many crimi- 
nologists are unaware of this obvious fact. 
The idea has been frequently expressed 
that Crime is determined in a “normative” 
way and that this hinders its causative 
study. Consequently, some authors tried 
to discover a natural concept of Crime, 
which would be independent of Positive 
Law. This idea is, of course, erroneous: 
for Custom and Law are social phenomena; 
and the determination, by Custom or Law, 
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of the limits of punishable behavior is 
therefore, a social process also. 

In the case of an inborn individual re- 
flex, maladjustment between stimulus and 
response ‘is impossible. It is already pos- 
sible within an acquired or conditional 
reflex: in certain cases the stimulus may 
be a false signal calling forth a response 
without biological utility. Stil! more fre- 
quent are cases of maladjustment within 
a socio-cultural reflex. In order to inves 
tigate the causes of possible maladjust 
ment within the sequence Crime—Punish 
ment we have to distinguish between its 
basic structure and very complex super- 
structures. A structure is basic if it is 
closely related to natural tendencies of 
human behavior. Primitive structures, in 
which Nature plays a larger role than 


` Culture, are generally also basic structures; 


but basic structures are, of course, to be 
discovered in the midst of the later com- 
plex structures: for Nature cannot be 
exterminated by Culture but may only be 
remoulded by it. 

The basic structure of our sequence is 
the following one. Enduring interaction 
of individuals in social groups results in 
creating an ethical group-conviction. The 
existence of ‘such a Conviction is expressed 
in individual recognition of certain rules 
on the part of group-members. It is not 
necessary that a rule should be recognized 
by every group-member: the recognition 
by a majority is sufficient, for it induces 
other group members to act with a “con- 
cern” for the ‘‘common” recognition, 

When a group-member recognizes an 
ethical rule, he adjusts his behavior to 
its contents and tries to influence other 
group-members to have tbeir behavior 
adjusted to the rule. Such a will-disposj- 
tion is the essence of the recognition. 

If an ethical rule has been transgressed 
or if a transgression has become threaten- 
ing, a hostile attitude of group-members 


si 

follows; this attitude forms a part 
behavior complex of recognition. In the 
early stages of development, before the 
formation of the Socio Cultural Reflex we 
are studying, the hostile attitude usually 
resulted in individual hostile acts of the 
revenge type. The replacement of the 
individual reaction by a corporate one; 
the creation of the sccio-cultural reflex 
of Punishment, has been one of the most 
decisive steps in the development of Oul- 
ture. The primitive, entirely egoistic 
motivation has been purified, sublimated, 
transformed into a social one. 

In spite of this transformation, trans- 
gression of recognized ethical rules results 
‘in hostile attitudes; the sequence may be 
understood as a bundle of individual re- 
` flexes in which a single act (the perpetra- 
‘tion of a Crime) forms the stimulus and 
the hostile attitude of an indeterminate 
nuniber’ of group-members is the response. 
These hostile attitudes would naturally 
tend to produce individual hostile actions; 


but this tendency is inhibited by, the 
expectancy of corporate reaction. There 


exists a state of excitement, dissatisfaction. 
' The same act (crime) which has become 
‘the stimulus in the first bundle of indivi- 
dual reflexes, plays the part of stimulus 
in a complex behavior-system on the part 
of individuals who have to act as “officials,” 
executors of the corporate will (for å cor- 
‘porate action is impossible without some 
organization). These sequences of acts are 
regulated by customary or legal norms of 
conduct; generally they result in inflicting 
on the offender the pain which according 
to the socio-ethical conviction has been 
' “merited” by him. 

The knowledge of the activity of the 
officials tending towards punishing the 
Offender, and still more the knowledge 
that this purpose has been completely 
carried out, produces a state of relaxation, 
satisfaction among group-members whose 
initial hostile attitude had been inhibited 
by the expectation of the corporate action. 
These hostile attitudes haye been extin- 
guished as well asif they had resulted in 
individual hostile acts. We might speak 
of a further bundle of individual reflexes, 
in which the knowledge of the punitive 
acts of the officials form the stimulus, 
and conduct signifying the recovery of 
confidence, of peace and quiet—the response. 

All these reflex-bundles consist of ac- 
quired, or conditioned, rather than of in- 
born, or unconditioned reflexes. According 
‘to the laws of conditioned reflexes, a 
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complete expression of the reflex implies 
its reinforcement, whereas non-expression 
would mean inhibition or even destruction. 
One of the elements in our chain has 
been a hostile attitude towards the author 
of a Crime: but the hostile reaction is 
nothing more than one of the elements 
in the recognition, which means, from the 
individual point of view, the same as the 
ethical group-conviction from the social 
one. Therefore, the realization of the 
complex reflex-system we are studying re- 
sults in reinforcing the ethical group-convic- 
tion; the ethical group-eonviction forms in 
it the alpha and omega. We are in’ the 
presence of a system of socio-cultural 
“circular reflexes,” analogous to individual 
circularjrefiexes studied by social psychology. 


The basic structure of the sequence Crime 


Punishment may be. called the retribu- 
tive structure. KN AN 
‘Not every time when the transgression 
of an ethical rule has been followed by 
the infliction of a pain, is a circular reflex 
of the above type produced. There is a 
natural law of adequacy, according to 
which the circular reflex is carried out 
and: the ethical group-conviction reinforced 
only if a certain proportion between 
the evil of the deed and the evil of the 
reaction has been present. | 

It depends upon the eithical group-Con- 
viction which viewpoints .are to be taken 
into consideration in comparing the two 
evils. In the very beginning proportion- 
ality or adequacy was understood in the 
most primitive way: objective equality be- 
tween the former deed and the later fate 
of the offender was required, This is the 
rule of material retaliation (“an eye for 
an eye, a life for a life”). Later on 
material retaliation was replaced by ideal 
retaliation: not only the objective value 
offended by the Crime, but also the inten- 
tion ‘of offender was to be taken into con- 
sideration. On the other hand, objective 
equality between the two evils was no 
longer exacted, but only their similar 
position on the two scales of ethical values 
and of the pains inflicted by society: offen- 


' ses against higher values should be retaliat- 


ed by higher pains, offenses against 
minor values by minor pains. Such is 
the principle of ideal retaliation. Many 
and various degrees of development may 
be observed within this ideal-retri butive 
structure; contemporary criminal law be- 
longs, of course, to the most refined of 
them. A further evolution towards replac- 


. ing ideal retribution eby a teleological one, 
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ery by treating offenders in proportion 
to their social dangerousness, might follow 
and is, perhaps, already indicated by the 
modern reform movement in Criminology. 
But thisis, of course, only a possibility, 
not yet an actuality. 

How do we know all this? By studying 
Oriminal Codes from the earliest times 
down to our own days. All of them are 
constructed in the form of catalogues of 
possible crimes and of sccial reactions 
against them: the higher the socio-ethical 
value injured by a crime, the stronger 
the social reaction. Some modern crim- 
inologists deny universality to this basic 
structure, butin doing so, they are con- 
fusing two viewpoints: that of what really 
exists in Positive Law and that of what 
should exist’. When antagonists of the 
retributive structure are proceeding fairly, 
they must agree that this structure plays 
at least a very. important part in modern 
criminal law. 


In actuality, no other explanation of 
Criminal Codes than the “retributive” one 
is’ possible: they were and still are con- 
structed in accordance with the idea of 
retributive punishment. Another explana- 
tion would perhaps be that of balancing, 
by differentiated pains, various expectations 
of pleasure which might follow the com- 
mitment of crimes. But there is no reason 
to imagine that the satisfaction following 
the most “atrocious” (most severely punish- 
able) crimes would be the highest, or vice 
versa; the distribution of pains would have 
to have. been very different from that 
effectuated by Oriminal Codes to have 
made this theory defensible. 


~- In actuality the idea of counterbalancing 
by: pains the temptation of Crime always 
‘results in increasing immeasurably the 
severity of punishment. Such was the 
Bavarian Code of 1513, created by A. von 
Feuerbach, a protagonist of the theory of 
“psy chological coercion” (of potential erimi- 
nals); such were the criminal laws of the 
Sixteenth to the Highieenth Centuries, when 
the idea of terrorizing people by punish- 
ment was adopted by governments and 
threatened to undermine the basic reflex 
of ‘punishment. This wasan aberraticn in 
development; aberrations are unavoidable 
in sO far as social development is effected 
by the trial-and-error method, and that ig, 
of course, the case in the developing of 
‘punishment. The penal philosophy of the 
Highteenth Century (Beccaria) and the 
‘adjustment of pengl legislation to it have 


JOURNAL 35 


re-established the dominance of the basic 
structure. 

The very possibility of overcoming the 
retributive structure of punishment is doubt- 
ful. First of all, as has already been said, 
the concrete rules of adequacy ars change- 
able, and a new “teleological retaliation” is 
imaginable, realizing, in a certain degree, 
the aspirations of the reformers. Secondly, 
recent events have testified that even the 
boldest reformers dare not break completely 
withthe tradition based upon retaliation. 

In 1921 in Italy a Draft Criminal Code 
was published, produced by the leaders of 
the “positive” school, who are horrified by 
the very idea of retaliation. It was only 
the general part, dealing with crime and 
punishment in general; the special part, 
which, normally, consists of the above- 
mentioned catalogues, has never appeared; 
but many clauses of the general part have 
permitted the assumption that, in the mind 
of the reformers, the special part was to 
have consisted of a catalogue of the 
normal type: only under this assumption 
may the detailed and complex rules of the 
Draft concerning the increase and decrease 
of normal punishment be understood. 

In 1930 in Russia a Draft Criminal] Code 
was elaborated by Krylenko, now Federal 
Commissar for Justice. This Draft com- 
pletely eliminated the principles of adequacy 
and retribution: the catalogue of punishable 
acts no longer included sanctions corres- 
ponding to each of them; social reaction 
had to be determined merely from the 
viewpoint of the social dangerousness of 
the offender. But this Draft was never 
enacted, and itis very improbable that it 
would be enacted now when many con- 
cessions to tradition have already been 
made by the Communist Government. 

Rules concerning adequacy might vary 
and replace one another, But the general 
law of adequacy remains immutably in 


force. Itis a kind of natural law; attempts 
to avoid it result in socio-pathological 
phenomena. If in general, repression does 


not follow Crime or if Punishment is ob- 
viously below the degree indicated’ by 
the rule of adequacy (with regard to the socio- 
ethical evaluations of the epoch), a ten- 
dency towards restoring private individual 
reaction appears: thisisthe root of ‘‘Lynch 
Justice.” If repression becomes obviously 
too severe a8 compared with that demanded 
by the sucio-ethical evaluations punishment 
does not result in reinforcing the ethical 
group-conviction, but, on the contrary, it 
produces collective sentiments which rather 
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undermine it: offenders are considered 
“victims and governmental agents apply- 
ing punishment tyrants. 

In the early stages of development there 
are no causes for lack of adjustment wilhin 
the Crime—Punishment sequence. With 
the advance of sccial evolution, the primary 
structure 1s complicated by certain super- 
structures, and this sometimes results im 
maladjustment within the circular reflex. 

Applying punishment to transgressions of 
ethical rules becomes one of the functions 
of political power. In the beginning 
political power proceeded rather by means 
of selection: only rules already created and 
recognized by unorganized social interaction 
were given the sanction of legal punishment; 
legislation, if there was any, was nothing 
more than a corroboration and a clarification 
of the often unprecise-. group-conviction. 

A second process wes soon added to 
selection: that of assimilation. The primi- 
tive political power possessed already a 
defense-system, which consisted of display- 
ing naked power against every person who 
offended against the interests of the power 
or endangered them. Gradually this infor- 
mal defense-system was transformed into 
a complex of rules of the same type as 
those constituting the ethical group-convic- 
tion and endowed with the same sanctions. 
In this way certain rules bave been “assimi- 
lated’ to those which have been created 
by primary interaction. Later on, with 
the development of the state and of its 
functions, the number of assimilated rules 
has tremendously increased; now they 
constitute the major part of all the rules 
endowed with punitive sanctions. With 
regard to the primary structure, these rules 
are merely the amplification of the com- 
mand to obey established autherities. 
This factis generally expreseed in the 
following incorrect form: legal 1ules oniy 
partially correspond to ethical ruies; a 
certain number of them are neutral from 
the ethical point cf view; in extreme cases 
‘they are even opposed to moral rules. 

What isthe game of the political power 
when it tries to assimilate new rules to 
the original ones? Itis introducing new 
rules into the circular reflex of Crime- 
Punishment and in this way reinforcing 
them. Punishment, within the basic struc- 
ture, is a symptom cf social disapproval 
of the deed commitied by the punished 
individual; the connecticn between crime 
and punishment, within the basic struc- 
ture, 18 so narrow, that social repulsion is 
often transferred from the offender to the 
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punished: it is well known how dificult is 
is for a punished individual to join again 
his social group which is inclined to treat 
him as an outsider; the rehabilitation of 
offenders is one of.the most difficult pro- 
blems of practical criminology. l 

Having been punished is, for group 
opinion equivalent with having transgressed 
the ethical group-conviction. In creating 
new types of punishable behavior, political 
power reckons upon the substitution, and 
hopes that popular resentment will rein- 
force newly created rules. 

Very often such a calculation is corrobora- 
First of all, new rules 
might bein conformity with the trend of 
evolution of the ethical group-conviction; 
in such cases we have to deal rather with 
a continued selection.than with assimilation. 
Secondly, political power sometimes plays 
successfully the part of socio-ethical leaders: - 
its acts are corroborated by influential group- 
members, and group coviction is correspond- 
ingly modified. Finally, if new rules are 
introduced with necessary care, if obvious. 
conflicts with existing convictions are avoid- 
ed and if newrules arenot too numerous, 
the assimilation prcecess takes place also. 

But with political power the illusion of 
being all-powerful is too easily associated, 
It seems that political power possesses the 
force to compel everybody to act in accord- 
ance with patterns established by force, 
especially if transgression is followed by 
the infliction of sanctions. Revolutionary | 
governments as well as autocratic ones 
during pericds of reformatory zeal act 
very often under the influence of this 
illusion; sometimes democratic governments 
also. They introduce new rules of conduct 
endowed with penal sanctions and hope 


“that these rnles will gradually be included 


in the ethical group-conviction and be 
reinforced by the circular reflex of Crime- 
Punishment. The actnal result is some- , 
times a quite different one: acts of arbitrary 
punishment, based on such rules, are 
estimated, within the group, as inadequate, 
unjust ones; they may introduce the fear 
motive within the consciousness of group 
members and prevent some of them from 
transgressing the new rules; but they 
remain outside the circular reflex and 
sometimes result in undermining in general 
the ethical group-conviction The experience 
with Prohibition in the United States has 
been avery conclusive one in this respect. 

In such cases the cause of maladjust- 
ment is that one of the elements of the 
circular reflex has béen determinedby a 
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social group other than the basic one: the 
holders of political power form a special 
group, of course closely related to the 
larger “society, but obviously endowed 
with a special group spirit and interests, 
and developing according to special laws. 

Trouble and maladjustment arise also 
from another side: that of determining the 
nature and the aims .of punishment. 
In so far as the basic structure alone is in 
force, the concrete aims of punishment are 
determined inarather unprecise way: an 
evil more or less proportionate to the evil 
of the deed should follow the Crime and 
nothing more. 


With the development and refinement of 
socio-ethical conviction, imprisonment has 
become the central element within the puni- 
tive system. Stress must be laid upon the 
point that this happened not because a con: 
viction of the excellency of imprisonment 
had arisen, but because imprisonment 
alone was left when the two main penal 
metheds which earlier prevailed, capital 
“and corporal punishment, had been res- 
pectively greatly curtailed and almost 
abolished. Nospecial aim was attributed 
to imprisonment by the ethical group-con- 
viction when it was suddenly given first 
place. 


When imprisonment became the central 
point of the punitive system, a new social 
group arose, formed by the best, most 
humane and most far-sighted officers of 
prison administration. With the historical 
aim of reinforcing ethical group convic- 
tien they tried to combine other aims 
concerning first of all the criminal sub- 
jected to their treatment: the idea of 
reforming offenders by imprisonment was 
created in this way. Experience has shown 
that reformation, by existing methods, is 
possible in certain casesonly. A movement 
has later arisen (in the 70’s and 83's of 
the last century) for transforming the tra- 
ditional punitive system in order to make 
it an adeguate and general ins'rument 
of reformation; the idea of segregating 
persistent offenders wasadded to the pro- 
gram. in many countries the movement 
has been supporte] by the intellectual 
elite and has influenced Positive Law. 
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Consequently, in contemporary law the 
nature and aims of punishment are stil} 
socially determined, but this determination 
is often the result ofthe deliberations and 
convictions of special clites, nc longer of 
the “society” in its totality. 

Intentional social determination has þe- 
come a function of political power and 
of special elites not only within the com- 
plex of questions we are studying. But 
in our case the Situation is a peculiar one. 

The types of punishable behavior are 
now determined by. political power more 
frequently than by society as a whole. 
The nature and aims of punishment are 
now determined by special elites. But the 
whole society is the object to be influenced 
by this determination: every group mem- 
ber isa potential criminal in the sense 
that an unfavorable constellation of circum- 
stances might incite him toccmmit a crime: 
the control of the motivations of an average 
group member, not that of a member of 
the active power centre or of an elite 
is the aim. Furthermore, society as a 
whole is the bearer of the mechanism 
of preventing crime: the ethical group- 
conviction reinforced by the circular reflex 
of Crime-Punishment. Reinforcing this 
conviction, at least not undermining it 
should be the first principle ofthe rational 
social defense against crime. 

The conclusion is not at all to return 
to the basic structure in its old form, but: 
acting with a regard for and an under- 
standing of this structure. New types of 
punishable behavior should be introduced 
only in cases where imposing certain types 
of behavior has become an obvious social 
necessity (and not merely a transitory 
caprice of the legislator) and when it is 
completely impossible to achieve it by 
other means (by so called indirect motiva- 
tion). New forms of treating criminals 
should be introduced with caution, with 
due regard to the natural laws ruling the 
sovio-cultural reflex of Crime and Punish- 
ment. Would it be of great help if in 
reforming 100 actual criminals we should 
destroy the preventive mechanism of group 
conviction and transform 1000 potential 
criminals into actual ones ?—Journal of 


Criminal Law and Criminology. 
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INTERLOCUTORY ORDERS. 
EXTENSION oF TIME FOR APPEAL. 


The normal time for bringing anappeal time runs from the date when the order 


from an interlocutory order is 14 days. If 
the appeal be from an order in chambers, 


was pronounced or when the appellant 
first had notice; in other cases, from the 
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time when the order was signed or entered, 
or otherwise perfected. (See, for the mean- 
ing tof, these terms, the judgment of Davey, 
J., in Re Helsby (1894, 1 Q. B. 716).) But 
the Master ‘or the Judge of the Court of 
Appeal may enlarge the time (O. LVII, 
r. 15). This will be done where, “under the 
circumstances, it is just to do so.” {See 
Notes, Annual Practice, 1937, ab pp 1288, 
1289). Order LXIV, r.7, confers upon the 
Master or the Judge a general power “to 
enlarge or abridge the time appointed by 
these rules.,.upon such terms (if any) as 
the justice of the case may require.” The 
enlargement may be ordered even though 
the time limit has expired. 

In Kevorkian v. Burney (1937, 4 All E. R. 
97)—the most recent decision on the rule 
and.one of no small importance to both 
branches of the legal profession—the 
appellant had been in America when the 
interlocutory order was made, shortly be- 
fore the beginning of the long vacation. 
No application, therefore, was made for leave 
to appeal. By the beginning of the néw 
term he had been able to instruct his soli- 
citors, who had thought it preferable to 
wait for his return before they applied for 
an extension of time within which to ap- 
peal, and also for leave to appeal. Througa- 
out, they were acting in consultation with 
counsel. 

. The Court of Appeal (Greer, Scott, L.JJ.) 
granted the application, Greer, L. J., ob- 
serving: “it would be a denial of justice 
to the plaintiff not to extend his time for 
presenting his appeal to this court, and 
to refuse him leave to appéal” (at p. 98). 
There appeared substance in his grounds 
of appeal, as wellas a reasonable expla- 
nation of the delay. It was right for coun- 
selto communicate with the client, who 
was abroad, before taking upon himself 
the responsibility of asking for leave to 
appeal or an extension of time. Since, how- 
ever, there had been more delay than 
there might have been—the application 
might have been made right at the be- 
ginning of term—the appeal was allowed 
without costs. 

In the case of Re Manchester Economic 
Building Society (1883, 24 Ch. D. 488)—per- 
haps the basic caseon the subject—the 
Court of Appeal observed upon the prin- 
ciples on which the court grants extensions 
oftime. The jurisdiction conferred by the 
rule, said Brett, M. R., could not be ““de- 
fined or circumscribed.” “I know of no 
rule other than this,’ he continued, “that 
the Court has power. to give the special 
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leave, if justice requires that that leav 
should be givan” (at p. 497). It- was im- 
possible to alter the wording of the rule 
“by other interpretative words to foresee 
all the cases which might arise’. lt would, 
indeed, be “very perilous,” Bowen, L. J, 
commented, “to lay down a set of iron 
rails on which the discretion of the Court 
of Appeal was always to be obliged to run.” 
“The rules leave the matter at large...... 
There is the greatdanger, as it seems to 
me, of crystalising into a rigid definition 
that judicial power and discretion which ` 
the Legislature and the Rules of Court 
have for the best of all reasons left un- 
determined and unfettered” (at p. 503). 

In Ke Coles and Ravenshear (1907, 1 K. 
B. 1), however, the Court of Appeal, by 
their decision, tended, in effect, to fetter 
this discretion. Desirous as they were of 
extending the time, they felt themselves 
bound by the previous decisionin Re Helsby, 
and declined todo so. In the latter case 
a mistake had been made by the appellants’ 
solicitors as tothe meaning of the rule— 
a mistake which the Court refused to hold 
a3 “special circumstances” under r. 130 (1) 
ofthe Bankruptcy Rules, 1886. In the 
former case, both leading counsel and 
junior counsel had expressed an off-hand 
opinion that the order of the Divisional 
Court which had set aside an award was 
in that case a final order and that the 
period within which an appeal should be 
brought was three months (asthe period 
then was forthe bringing of appeals from 
a final order). Collins, M. R., said that if 
the case were free from authority, and if 
he had felt himself at liberty to follow 
his own judgment, he would ‘unhesitate 
ingly” allow the time to be extended (at 
p. 4). But there was no difference in prin- 
ciple between the mistake of a solicitor's 
clerk (asin Helsby’s Case) and the mistake 
of counsel here. OCozens-Hardy, L.J., also 
took the view, speaking for himself that 
where there had been “an honest mistake 
by the legal adviser of a party,” and there 
was no injustice for which costs would not 
compensate, the court would be justified in 
giving special leave to appeal (at p. 6). But 
he felt bound by Inre Helsby. Farwell, 
L.J., however, did not share in this regret 
felt by his brethren : applications for spe- 
cial leave were very numerous, he declared, 
and a mistake, even on the part of emi- 
nent counsel, was not sufficient ground 
for granting the application (at p. 9). 

In Baker v. Faber (1908, W. N. 9), on the 
other hand, the Oourt of Appeal (Cozens- 
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Hardy, M. R., Fletcher Moulton and Far- 
well, L. JJ.) swung the other way and 
granted the application. The appeal there 
‘was not against the verdict, but against 
the ruling of the judge, and counsel had 
advised thatthe plaintiff had three months 
(the period then applicable to final appeals) 
within which to appeal (O. XXXIX, 
rr. la and 4not applying). Cozens Hardy, 
M. R. said that this was a case for the 
‘discretion of the court within the wide 
ambit of O.LAIV, 1.7, the language of 
which differed from the language of 
O. LVI, r. 15; he hoped that the mat- 
ter would be brought to the attention of 
the Rule Committee. Farwell, L. J. ad- 
hered tothe view which khe had expressed 
in Re Coles and Ravenshear. 

In Selwyn v. Baker (1924, W. N. 195), 
however, another Oourt of Appeal follow- 
ed the decision in Re Coles and Raven- 
shear (Pollock, M. R., Warrington, Sargeant, 
L.JJ.). This, also, was the case of a bona 
fide mistake in the construction of the rule, 
but the court held that‘a mere mistake 
was not a sufficient ground for extending 
the time for appealing.” 

.. As Scott, L. J., pointed out in Kevorkian 
v. Burney, the attention of the Court in 
Selwyn v. Baker was not drawn to the de- 
cision in Baker v. Faber, nor to the change 
in the words of the rule, pursuant to the 
suggestion made in that case by Cozens- 
Hardy, M. R. Had their attention been so 
drawn, the decision might have differed. 

_ Before 1909, O. LXVIII, r. 15, read: 
“No appeal from any interlocutory order 
shall, excep! by special leave of the Court of 
Appeal, be brought after the expiration of 
21 ‘days...Since 1903) the rule has been 
considerably amplified, and reads as fol- 
lows: “Subject and without prejudice to 
the power of the Court of Appeal under 
O. LXIV, 1. 7, no appeal to the Court 
of Appeal from any interlocutory order... 
shall be brought after the expiration of 

14 days...unless the court or judge... 
or the Court of Appeal shall enlarge the 
time.” 

It is right to point out that In re Wig- 
fulls Trade Marks (1919, 1 Ch. 92), Swinfen 
Eady, M. R., declared that “there is no dis- 
tinction between granting special leave of 
appeal and enlarging the time for appeal” 
(at p. 59). What, then, with respect, was 
the point of altering the rule, and altering 
it in view of theremarks of Cozens-Hardy, 
L. J., in Baker v. Faber? Moreover, if the 
ambit of the rule was notintended to be 
extended, why dges the new rule expressly 
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opan: “subject and without prejudice to 
tae power of the Court of Appeal under 
O. LXIV, r. 7°? Swinfen Eady, M. R, 
there approved the prinsiple laid down by 
Brett, M. R., in In re Manchester Economic 
Building Society (2t Ch. D. 497) that leavè 
must be given "if justice requires that that 
leave should be given.” “In my opinion,” 
declared the Master of the Rolls in 1919, 
“the Court has power to enlarge the time 
for appealing if itis justthat, under the 
circumstances, an order enlarging the time 
should be made” (at p. 59 of 1913, 1 Ch.). 

Perhaps this, after all, is only a battle 
of words. Clearly, with respect, the correct 
principle is that laid down by Brett, M. R., 
in the Manchester case ; itis equally clear 
that Swinfen Eady, M. R., was only stating 
the same principle in other words, ‘I'he 
object, it is submitted, of changing the 
words of thé rule is to allow of a more 
liberal interpretation than was applied in 
Re Coles and Ravenshear, by deleting the 
words special leave so that the court 
should not think that the circumstances 
must,in any sense, be special. The sense 
of the ruleis: inany case where justice 
requires it, leave may be given—sven in 
a case where a solicitor’s clerk or counsel 
made a bona fide mistake. 

Greer, L. Ja in Kevorkian v. Burney, 
adopted the view already quoted from 
Bowen, L.J.’s judgment in the Manchester 
case, but he also referred to Swinfen Eady, 
M. R's dictum that it did not followin al 
cases where there had been a mistake that 
the earlier authorities no longer applied 
simply because the rules had been changed, 
Yet the strict view which formerly pre- 
vailed, e. g., in Collins v. Vestry of Paddiny- 
ton (1880, 50. B.D. 368), has been consi- 
derably modified, e. g, in Cusack v. L, & 
N. W. Railway (1891, 1 Q. B. 347). Even 
in Collin's case the vigorous judgment of 
Bramwell, L. J. :at pp. 379, 350) indicates a 
more liberal view, in contrast with the 
judgment of Thesiger, L. J. (at p. 381), 
There they thought that extensions of time 
after judgment should be granted with 
more stringency than extensions requested 
before the trial of an action, Lord Esher, 
M. R. in Cusack’s case, disagreed with 
this view, saying that there was no such 
distinction, The final guide upon the prin- 
ciple of granting an extension of tims is 
perhaps, nowhere better expressed than in 
the clear words of Bowen, L. J., in that case: 
“The case (se. Collin's case) belonged to a 
period in which stricter views on this point 
were held; but since that time eminent. 


40, 


judges, who were inclined at one time to 
lay down a severe rule upon the lines of 
which the discretion should be exercised, 
one and all came to the now generally re- 
ceived cpinion that in such a matter no 
hard and fast line can be laid down, but 
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that each’ case must be considered solew 
on its merits” (at p. 349). It is a question 
after all, of “the justice of the case”’—so well, 
illustrated in Kevorkian v, Burney.—The 
Law Jaurnal. 


Extracts from Contemporaries. 


Touch my dog, touch me! 

The world is full of important people. A 
lady of Beaconsfield whose.dog had been 
ordered to be destroyed, took the usual, 
attitude that the people it had attacked had 
only themselves to blame. We are always 
expecting one of these passionately devoted 
dog-lovers tosay the victims: bit themselves 
and put it on the dog. 

The owner, however, relieved her indig- 
nation at the unreasonable people who did 
not share her enthusiasm for “her only 
companion”, by declaring that she would 
leave the district. The chairman of the 
bench faced this loss with equanimity. He 
did not only not beg her to re-consider her 
decision but was callous enough to remark, 
“Perhaps the children will be pleased.” 

We fear Mrs. X, dog-lover, will be one 
more of Horace’s travellers, who change 
their skies but not iheir mental outlook. 
The Beaconsfield children’s gain will pro- 
bably be some other children’s loss, until an- 
other spoiled canine has taken bis first 
fifteen bites, and another unresponsive 
bench acts.—dJ ustice of the Peace. 


Official Shorthand Notes. 

From the beginning of the coming term 
a Yeform, long advocated, will become an 
established fact. A few days ago it was 
announced that in future a shorthand note 
will be taken of all witness actions in the 
Ohancery and King’s Bench Divisions, In 
the Probate, Divorce and Admiralty Division 
the existing system will be continued. So 
far as the new arrangement is concerned, 
the work will be undertaken under the cegis 
of a new body, called the Association of 
Official Shorthand Writers, of which the firm 
which have previously taken notes and trans- 
cribed them at the request of the parties 
will be members. Tke note will be taken 
at the expense of he State, but if a 
transcript is required forthe purposes of 
an appeal the cost will be the costs in the 
cause. Hitherto, it has not been uncommon 
for parties to make arrangements for the 
taking of a shorthand note—a practice 
which has often proved to be of real bene- 
fit and, in complicated cases, involving the 
taking of a great deal of- evidence has un- 
doubtedly effected a considerable saving of 
costs—-and the extension of the system to 


all Chancery and King’s Bench witness 
actions will be welcomed by practitioners 
and litigants alike.--The Solicitors’ 
Journal. 


Libel and the Press. 

We have had occasion to refer more than 
once in these columns to the law of 
libel in connection with changes advocated 
by writers in order to remove what are 
regarded, sometimes not without reason, 
as hardships. That there is scope for 
reform, particularly in the direction of 
discouraging the speculative litigant, can 
hardly be doubted, but a recent speaker's 
invitation to the Press to put its own house 
in order asa preliminary will not, in view 
of certain aspecis of newspaper activity, 
be regarded as ill-timed. Mr. W. P. Spens, 
K. O., M. P., the speaker referred to, whose 
‘subject was “The Freedom of the Press,” 
at a meeting ofthe 1912 Club in London, 
drew attention to the dissatisfaction caused 
by the way in which private reputations 
could be too easily harmed by the Press, 
and to complaints of recklessness in 
reporting personal matters without con- 
sidering to what extent such reports might 
damage reputations or hurt persons’ feelings. 
The desire for sensationalism in news, 
he said, had resulted in detailed, personal 
publicity of the most private kind being 
given to incidents which had been gravely 
resented by those abont whom those things 
had been written, and almost equally 
resented by the public at large. None of 
these things came within the law of libel, 
or any other law in this country. The 
speaker deprecated legislation, except as 
a last resort, to combat these offences, 
which overstepped, not the bounds of libel, 
but those of what could conveniently be 
called good taste, and he expressed a 
strong preference for reform from within. 
If the Press took these steps, the speaker 
was perfectly certain that members of 
Parliament would be willing to assist with 
regard to any unfairness which our present 
laws inflicted, but he thought that until 
it had shown that intention, it would not 
find any great willingness, among back 
bench members of ‘Parliament at any rate, 
to assist in legislation which at present ad~ 
versely affected it.--The Solicitors’ Journal, 
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DAMAGES IN A DIVORCE SUIT: THE CONDUCT OF A HUSBAND —I. 


‘In an article in an earlier issue (ante, 
p. 34), the value of a wife was considered 
in relation toa claim by a husband for 
damages against an adulterer for having 
. broken up fhe matrimonial home. 

Upon ‘the right of a husband to make 
any such claim, his own conduct has a 
material bearing,and, in some cases, by 
reason of some misécnduct on his part he 
may, be-disentitled to this relief. This is 
stressed by Mr. . Justice McOardie in Ewer 
v. Ewer and Charlton (1920, 123 L. T. 
Rep.-.240), when he says: “. . . .whenever 
a claim: for damages is made-the charac- 
ter andiconjuct of the husband is as fully 
In issue as. the character and conduct of 
the wife.” Ina case which came into the 
common:.jury’ list during last sittings 
(Jeckells v. Jeckells and Hughes, June 22), 
the facts were such as fo’ raise certain 
quéstions in connection with this claim 
by a husband.’ The husband had commit- 
ted’ adultery since thé’ time when his wife 
Bad left’ him and gone to. live with the 
co-respondent ; it was, therefore, necessary 
that’ hé should ask’ that the discretion of 
the court should be exercised ‘in his favour. 
There wasa further complication in that 
there had- been delay in the prosecution 
of the petition. No question, however, 
actually arose: for décision because the 
claim for. damages was abandoned, and, 
therefore, no jury was empanelled,” and 
as neither the wife nor- thé co-respondent 
appeared,-the petition was heard as an 
undefended petition and a decree nisi was 
pronounced. 

: It may be of interest at the present 
time to examine the conditions under 
which such a claim for damages by’a hus- 
‘band may be brought. 

-It willbe remembered that- the present 
claim for damages has- been substituted 
for the old common: law right of action 
for damages which lay at the suit of a 
husband for criminal conversation with-his 
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wife, but some of the principles which 
governed the conduct of such a suit are 
still applicable to the present claim. 
Where, however, these principles are in- 
consistent with the provisions of the Divorce 
Acts, they are no longer applicable: 


Jt may, therefore, be a matter of some 
difficulty tosee by what principles the 
rights of the parties are to be governed 
in a particular case. The Matrimonial 
Causes Act, 1857 (20& 21 Vict. c. 85), by 
sect. £9, abolished the common law action: 
and substituted by sect. 33 the present 
claim. The relevant words of that section 
are as follows: “Any husband may, either 
in a petition for dissolution of marriage, 
or for judicial separation, or in a petition 
limited to such object only, claim damages 
from any person on the ground of his 
having committed adultery with the wife 
of such petitioner, and such petition shall 
be served on the alleged adulterer and 
the wife, unless the court shall dispense 
with such service or direct some other 
service to be substituted ; and the claim 
made by every such petition shall he heard 
and tried on the same principles, in the 
same Manner, and subject to the same or 
the like rules and regulations as actions 
for criminal conversation are now tried 
and decided in courts of common law; 
and all the enactments herein contained 
with reference to the hearing and decision 
of petitions to the court shall, so far as 
may be necessary, be deemed applicable 
to the hearing and decision of petitions 
presented under this enactment;...” 


This Act has now been repealed, and 
the Act which is now in force is the Supreme 
Court of Judicature (Consolidation) Act, 
1925 (15& 16 Geo. 5, c. 49). As regards 
the claim for damages, sect. 189, sub-sects. 
(1) to (3), of this Act re-enacts, in substan- 
tially the same words, the provisions of 
sect. 33 (sup.) and the construction which 
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the courts have put upon that section applies 
equally tothe present section. 

The reference in sect. 33 (sup.) to the 
provisions which apply to the hearing and 
decision of petitions makes an important 
difference to the rights of a husband in 
making sucha claim. For it imports into 
such a proceeding all the provisions of 
the Act which, upon the hearing of a peti- 
tion for dissolution, either makes it obli- 
gatory upon the court to dismiss it, or 
which gives the court a discretionary 
power torefuse a decree ina case where 
the misconduct of a petitioner disentitles 
him or her torelief. 

For example, in hearing a Petition for 
dissolution, the court is bound to dismiss 
the petition if it finds that the petitioner 
has been (a) accessory to, or (b) has, con- 
nived at, or (c) has condoned the adultery 
complained of, orif it finds that (e) the 
petition has been presented or prosecuted 
in collusion with either the respondent 
or the co-respondent: (see sect. 30 of the 
Act of 1857 (sup), now sect. 178, sub-sect. 
(2), of the Act of 1925 (sup.), as amended 
by the Matrimonial Causes Act, 1937 (1 
Edw. 8 and 1 Geo. 6. c. 57), s. 4) 

In other words, where there is any mis- 
conduct on the part of the husband in 
any of the cases referred to above, the 
petitioner is barred from his relief, and it 
is obligatory upon the court to dismiss 
the petition. l 

Again, in certain cases the court has a 
discretion where the misconduct of the 
petitioner is of a less serious character, 
and in these cases he is not necessarily 
barred from relief. Thus it may refuse to 
grant a decree where it finds that the peti- 
tioner (1) bas during the marriage been 
guilty of adultery, or (2) has been guilty 
of unreasonable delay in presenting or 
prosecuting the petition, or (3) has been 
guilty of cruelty to the other party to the 
marriage, or (4) has been guilty of having 
deserted or wilfully separated himself or 
herself from the other party before the 
adultery complained of, and without rea- 
sonable excuse, or (5) has been guilty of 
such wilful neglect or misconduct as has 
conduced to the adultery: (see sect. 31 
of the Act of 1857 (sup.), now sect. 178, 
sub-sect. (3), as amended by the Act of 
1937 (sup.), sect. 4). 

It is proposed, therefore, to consider each 
of these cases in order and to see whether 
there is now any limitation upon the right 
of a husband to claim damages from an 
adulterer in a case where, if he were peti- 
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tioning only for the dissolution of hig 
marriage, his misconduct would be such 
that, by coming within one of the cases 
referred to above, it might-either disentitle 
him to relief altogether, or it might make 
the granting of a decree dependent upon 
the exercise by the court of its discretion 
in his favour. 

“First, where there are absolute bars to 
relief: 

(a) Where a husband has during the 
marriage been accessory to the adultery 
of his wife. | 

It will be convenient to take this case 
together with the next: 

- (b) Where he has connived at the adul; 
tery. ; 
In the common law action it was a de- 
fence toa defendant to prove that the 
husband had been accessory to or had 
connived at his wife’s adultery ag an 
absolute bar to his right to claim damages. 

The law on this point was stated by 
Mr. Justice Alderson in Winter v. Henn 
(1831, 4 C. & P. 494, at p. 498), as follows : 
“I apprehend the law to be that the 
plaintiff will be entitled to recover unless 
he has, in some degree, been a. party. to 
his own dishonour, either by giving a 
general licence to his wife to conduct 
herself as she pleased with men generally, 
or by his assenting. to the particular act 
of adultery with this defendant...”: 
(see also Bromley v. Wallace, 1803, 4 Esp. 
237). It appears, however, thatin earlier 
times a contrary View had, obtained, such 
conduct merely going in mitigation of 
damages: (Cibber v. Sloper, 1738, 1 Selw 
N. P., LOth edit., p. 8; see also Cootv. Berty, 
1699, 12 Mod. 232). 

Thus, a husband could not recover where 
he had willingly allowed his wife to live 
in prostitution (Hodges v. Windham, 1791, 
Peak. N. P. 53) ; it was, however, necessary 
to prove that he was actually privy to it 
(Howard v. Burtonwood, 1743, 1 Selw. 
N. P., 10th edit., p. 10). 

The same result followed where. the hus- 
band had connived at his wife's adultery 
(Foley v. Lord Peterborough, 1785, 4 Doug. 
294; Hoare v. Allen, 1801, 3 Esp. 276); 
but it has been held not to amount to 
connivance that a husband allowed the 
defendant to remain in his house after 
he knew of the suspicion of his wife's 
fidelity (Foley v, Lord Peterborough, _SUp.), 
and in order to disprove connivance evidence 
might have been given by him as to state- 
ments made by his wife before leaving him 
as to her destination : (Hoare v. Allen, sup 


‘on the part of-the 
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‘action, it will have been seen. 
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See, however, observations as to this in 
Calerafi v. The Earl of Harborough, 1831, 
4 O..& P. 494), a 
Inasmuch as acquiescence or connivance 
husband could have 
been pleaded in bar of -the action, proof 
of such conduct equally affords a defence 
to a petition in which damages are claimed. 
As was a by the Judge Ordinary in 
llyat Taylor, and Halse (1864, 
11 L. T. Rep. 44, at p.45): “I am also 


of opinion that the co-respondent Halse is 


entitled to be dismissed from the suit, on 
the ground that, as the plea of connivance 
wonld have been a bar to an action for 
criminal conversation, it is a defence to 
a claim for damages"—see also Adams v. 


Adams and Cotter (1867, 16 L. T. Rep. 69 ; 


L. Rep. 1 P. & D. 333) where this defence 
(inter alia) was successful. Although the 
Petitions were dismissed in both cases, in- 
cluding the claims for an award of damages, 


; a is to be observed that the jury award- 
K: 

‘dents in spite of the husband’s connivance, 
.in the first case £10 and £50 respectively, 


some damages against the co-respon- 


and in the second case one farthing. 
. (e) Where the husband has condoned 
the adultery. 

It will be convenient to take the next 
case with this, namely, (d) where there has 
been collusion between the parties, as the 
position in law, where either of these ele- 
ments exists, has been dealt with by the 
Court of Appeal in a case to which refer- 
ence will be made. 

The position as regards the common law 
was that 
such conduct on the part of the husband, 
falling short of acquiescence, or connivance, 


.did not bar the action, but only went to 


mitigate the damages. 

After the passing of'the Act of- 1857 
(sup.), the question arose as to whether 
or not it is a defence to such a claim 
that the ‘husband has condoned his wife's 
adultery. Judicial opinion fora time was 


-divided onffhe point, it having been held 


in Pomero v. Pomero and Hadley (1884, 10 - 


Prob. Div. 174) that, inasmuch as condona- 
tion was no barto an ation for criminal 


conversation, it is no bar to a petition for 


‘Rep. 513; (1893) P. 292), 


damages. 

In Bernstein v. Bernstein (69 L. T. 
however, the 
Court of Appeal came to. a different con- 


- clusion after having examined the effect 


r 


of sect. 30 ofthe Act of 1857 (sup.) upon 
a claim by a husband under sect. 33 (sup.). 
In that case it was held that, inasmuch 
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as under sect. 30 the court is directed to 
dismiss a petition in which no damages are 
claimed, where condonation on the part 
of the husband has been proved, the same 
result follows where damages are claimed. 
In his judgment Lord Justice A. L. Smith 
deals withthe position as follows. He 
saysthis (at p. 520 and p. 314, respectively): 
“Sect. 33 now. . . enacts that such claim 
for damages shall be ‘heard and tried’ 
upon the same principles, in the 
same manner and subject to the same 
rules and regulations as actions for criminal 
formerly were; ... but 
in addition thereto (and this is what 
also now differentiates a petition asking 
for damages from the old action of criminal 
conversation), that all the enactments of 
‘decision’ of 
the petition, so far as maybe necessary, 
shall apply. Among the enactments which 
it is necessary to apply when the court 
has to decide asto what is to be done 
with a petition proved after hearing and 
trial tobe founded upon condoned adultery 
is sect. 30, for that section enacts that 
snch a petition shall be dismissed... . 
In my opinion, when a petition under 
sect. 33 is dismissed, away goes the claim 
for damages together with all other claims 
therein ; for when the petition is dismissed 
there is nothing whereon to handa judg- 
ment for damages, as argued by the peti- 
tioner. In my judgment the true construc- 
tion of the statute is, that a petitioner 
cannot recover damages from an adulterer 
when he has either connived at or condoned 
the adultery for which he asks for dam- 
ages, nor when he has presented his 
petition in collusion. The Legislature has 
now placed all matrimonial cases, whether 
damages are sought for therein or not, 
under the jurisdiction of the court, to be 
dealt with as the statute prescribes.” 

The Court of Appeal stated that the 
same rule applies where the petition claims 
damages only, and does not include a 
prayer for dissolution. 

Where there is condonation, therefore, a 
husband cannot recover damages, and this 
is equally the case where the adultery 
has been condoned since the date of the 
decree nisi and before the decree has been 
made absolute: (Hyman v. Hyman and 
Goldman, 91 L. T. Rep. 361 ; (1904) P. 403). 

The same result would appear to follow 
where there has been collusion, in view 
of the judgment referred to above, although 
the observations on this point were obiter, 
as no question of collusion arose in that, 
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case. Indeed, so tainted is a petition where 
there has been collusion, that the court 
has dismissed a supplemental petition in 
which damages were claimed on the ground 
of adultery with a second co-respondent 
since the date of the original petition, 
where that petition alleging adultery with 
a different co-respondent had been dismiss- 
ed on the ground of collusion: (Sandler 
v. Sandler (Davies and Johnstone, co-res- 
e akh 151 L. T. Rep. 313 : (1934) P. 

It is now proposed to deal with those 
cases in which the conduct of the husband 
is such as to give the court a discretion 
as to the granting of a decree. 


it must be borne in mind that, if the 
discretion is exercised in favour of the 
husband, and he ig in fact awarded dam- 
ages, he will be entitled to claim them ; 
itis only where a decree is refused that 
the claim for damages fails. 


In his judgmentin Bernstein v. Bernstein 
(sup.), the Lord Justice deals with the 
effect upon sect. 33 (sup.) of the provisions 
dealing with the discretionary bars to 
relief, set out above. He says this, at 
p. 521 and p. 317 respectively : “...and 
when deciding a petition in which the 
petitioner has been guilty of any of the 
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acts mentioned in sect. 31, the provisions 
of that section shall apply.” . 

In other words, whether the provisions 
of the Divorce Acts deal with absolute 
bars to relief, or merely discretioiiary bars, 
they ate overriding provisions superséeding 
the principles applicable to the common 
law action. This was sta ed by. Mr. Jus- 
tice Hillin Kent v. Atkinson (129 L. T. 
Rep. 473 ; (1923) P.: 142, at p. 474 and 
p. 146 respectiv v , where, after referring 
to Bernstein v. Bernstein (sùp.), he says 
this: “As I understand that decision, the 
effect is this. You have to read into the 
section (sect. 33) the principles of the com- 
mon law as to actions for criminal con- 
versation, and then strike out 80 much of 
them as are inconsistent with the provisions 
of the Divorce Aéts, which aré to be regard- 
ed as overriding provisions. Thus, io 
claim for damage8 can be maintained if 
the adultery has been condoned, for séct. 
30 overrides the common law principle... 
nor can it be midintairied if the adultéry 
is one to which a discretionary bar appliés, 
and the discretion id not exercised in favoiir 
of the petitioner. . . for séct. 31 overrides 
any inconsistent common law principle.” 
See also Stocker v. Stocker, Brice and Pat- 
terson (117 L. T. Rep. 543 ; (1917) P. 264):— 
The Law Times 


(To be continued.) 





BANKS AND THIRD PARTY CHEQUES. 


It has long been established that where 
a banker receives payment of a third 
party cheque endorsed by a customer to 
himself, if he wishes to rely on sec. 82 
of the Bills of Exchange Act, 1882, i. e. 
that he received payment bona fide and 
without negligence, he must not have 
omitted to make inquiries where he ha3 
reason to doubt the validity of the transac- 
tion. It will depend partly on each par- 
ticular set of circumstances as to what 
irregularity should cause a banker to make 
further inquiries. In the Midland Bank, 
Etc. v. Reckitt (1933, A.C.1.) a solicitor 
who had a power of attorney to sign cheques 
for a client drew fifteen cheques fraudu- 
lently for his own benefit, and paid them 
into his own bank. On an action for 
conversion of the cheques it was held 
that the bank had notice from the form 
of the cheques that the money was not 
the salicltor’s, and that it was negligent 
in making no inquiry as to his authority 


„is negligent if 


to make these payments into his own 
account. ; n 
There have been since then several 
eases, culminating in the recent casé ‘of 
the Motor Traders’ Guarantee Corporation, 
Ltd. v. The Midland Bank, Ltd. (1937, 
4 All E. R. 90), which have laid down 
not only that the bank must have acted 
without negligence to obtain the protec- 
tion of sec. 82, but also what inquiries 
are sufficicnt to rebut negligence, The 
nature of such inquiries was discussed, at 
some length by Goddard, ‘J., in ‘his judg- 
ment in the abovecase. One.of the ques- 
tions that have arisen is whether a’ bank 
it fails to carry out its 
own rules as to what inquiries should. be 
made. In the Motor Traders’ Guarantee Cor- 
poration, Ltd. v. The Midland Bank it was 
held that omission to carry out exactly'its 
own rules, although not ‘conclusive, was 
prima facie strong evidence of negligence. 
In Lloyds Bank, Lid. v. Savory & Co. 
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6 
(1233, A. O. 201), however, a rule of the 
bank stated that full inquiry must be made 
of the circumstances and of the customer 
when opening anew current account and 
thé bank was held negligentfor failure to 
obey this rule precisely. The facts in this case 
were as follows:—The bankers had a head 
office in London and various branch offices, 
and they accepted cheques at head office, 
or at any branch office, for the credit of 
an account at any one of their other 
branch offices. A firm of stockbrokers 
were in the habit of signing crossed 
cheques for the payment of jobbers’ ac- 
counts which were crossed in accordance 
with a rule of the London Stock Exchange 
and made payable to bearer. The firm 
had two clerks in their employment, who 
stole many of the cheques signed as above; 
they made out paying-in slips, representing 
that the cheques were paid in by the 
payees, and that payment should be made 
to the credit of their own personal ac- 
counts, one clerk having an account at 
one country branch, and the wife of the 
other having an account at another country 
branch. The stolen cheques were in each 
case received by the London office and 
sent to the Clearing House. The paying- 
in slips were sent to the country branches, 
no mention being made of the names of 
the drawers, and the amounts of the 
cheques were credited without question as 
directed by the paying-in slips. On an 
action for conversion of the cheques by 
the stock-brokers, the bank relied on sec. 82, 
The Court of Appeal held (two judges dis- 
senting) that the bank was liable, as it 
failed to prove that it had acted without 
negligence. The practice of the bank, 
whereby one branch received cheques for 
the credit of an account at another branch, 
and passed on the credit without informing 
the crediting branch of the names of the 
drawers, was considered to be open to 
abuse; but it was not material in this 
‘case, or it would have constituted a ground 
for negligence. 

The bank was found negligent in that 
the country managers did not make sufficient 
‘inquiries when ‘they opened the accounts 
‘with ‘the clerk and the wife of the other 
clerk. The bank had a printed rule dealing 
‘with this question, and the Court held that 
the manager's omission to inquire the 
name -of ‘the clerk's firm, although he-knew 
‘he wasa stock-broker’s clerk when opening 
his account was ‘a ‘breach of 'this-regula- 
tion, and constituted negligence on the 
part of the bank.. Similarly it was held 


JOURNAL 45 


that insufficient inquiry was made when 
opening the account with the wife of the 
other clerk. Lord Wright, however, said, 
“I do not wish to lay down any general 
rules as to what inquiries a manager 
ought to make when opening the account 
of a married woman.” 

An interesting case following this was 
Lhe Worshipful Company of Carpenters 
of the City of London v. The British 
Mutual Banking Co. Ltd. (1937, 1 All 
E. R. 183); this was a case where a 
secretary of a convalescent home forged 
the indorsement on a number of cheques 
over a long period. There was only one 
branch of the bank, è. e. the secretary 
had his own account there as well as the 
drawers of the cheques. Although it was 
held, following Savory’s case, that the bank 
was negligent in not making inquiries as 
to the reason why the secretary paid in 
numerous cheques of which he was not 
the payee, and could not therefore rely 
on sec. 82, it was found that it was 
protected by sec. 60 of the Bills of Ex- 
change Act, and sec. 19 of the Stamp Act, 
1853, as the bill was drawn on the bank 
and the transaction was carried out in gocd 
faith in the ordinary course of business, 

In the case of the Motor Traders’ 
Guarantee Corporation, Lid. v. The Midland 
Bank Lida, the nature of the inquiries 
which a bank should make was considered 
in greater detail than in Savory's case. 
Here a motor trader had an account with 
the defendant bank, and he induced the 
plaintiffs, a hire purchase finance firm, to 
make out a cheque to a firm of motor 
dealers for 1891. 5s. The cheque was made 
out and_ crossed, and marked “not 
negotiable” in print. The motor trader 
forged the indorsement, and then added 
his own indorsement to it, and paid the 
cheque into his own account with the de- 
fendant bank. The bank had a rule that a 
cheque such as this was'to be dealt with 
by the branch manager, and although 
the cashier made certain inquiries, hə 
neglected to obey this regulation, and it 
was decided, onan action for conversion 
of the cheque, that the bank was liable, 
as the inquiries made were insufficient, 
particularly with regard tc the motor 
trader's.past banking ‘history. The cashier 


asked him if.he obtained the cheque from 


the motor dealers, the payees, and he repli- 
ed that-he.had. The cashier inspected the 
trader's account, and saw that there were 
considerable dealings between him and 
the motor dealers. The motor trader then 
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‘volunteered the information that he had 
bought a car from them and sold it toa 
customer of his, and the plaintiff had 
entered into a hire purchase agreement 
in respect of the car. He further mentionr 
eda cheque of 4841. 10s. which had passed 
through his account. in favour of the 


‘dealers, and said thatthe price of the. 


car was included in that cheque, and 
therefore, this cheque of the plaintiffs was 
indorsed over to him,’ as the car had 
-already been paid for. The cashier was 
satisfied with this explanation, and omitted 
to bring the matter to the attention of the 
branch manager, as required by the bank's 
regulation. Goddard, J., said that the 
“regulations between the bank and the cus- 
tomer did not strictly concern the plaintiffs 
but, nevertheless, if. it was shown that 
the officers of the bank did not obey their 
own regulations it went avery long way to 
establishing a case of negligence. He 
refused, however, to take this asa universal 
‘principle, because if it could be shown 
on the facts that the clerk had taken every 
reasonable precaution to satisfy himself 
as tothe cheque, and the information he 
received was such that anyone would 
think that the cheque was one which the 
bank might properly take, he did not 
think the bank would be guilty of neg- 
ligence. merely because it had not carried 
‘out its regulations to the letter. In this 
. case he thought the cashier would have 
made sufficient inquiry if it had not been 
for the past banking history of the trader. 
“J think that thisis exactly the class of case 
which ought to have been referred to the 
manager. ...The questionin every case 
isnot whether the bank require a parti- 
' cular standard of conduct, but whether the 
particular acts which are done are enough 
‘to discharge the onus which is on the 
bank either in respect of their own 
. customer orin respect of some other 
customer. In this case if seems to me 
. that Mr. Hatherell (the cashier), if he had 
in mind, as he probably had not, the 
somewhatremarkable banking history of 
Turner (the motor trader), ought to have 
referred the matter to the manager.” The 
judge also dealt at some length with the 
man’s banking history. Between opening 
his account in January, 1936, and July, 
/ 1936, thirty-five cheques had been dis- 
honoured, although some of the same 
. cheques were presented over again; and 
the chief reason why his account was not 


case a banker 


‘that he 


DIS, 


overdrawn was because the bank had not 
allowed him tə do so. In view of the 
trader's banking history, Goddard, J., held 
that some inquiry should have been made 
of the payees or ef Lhe drawers in respect 
of this cheque. 


The judgment in this case has laid down 
the lines on which inquiries should be 


made, and to some extent what their nature 


should be. It does not, however, define 
the inquiries with any rigidity, and the 
Judge deliberately refused to lay down 
any hard and fast rule as to the precise 
nature of the inquiry which should be 
made when a bank had any doubts about 
this kind of cheque. “I am far from 
saying, andI donot intend to lay down 


until there is some authority which com- 
‘pels 


me to so hold, ‘that it can be 
stated that there is an absolute duty upon 
a banker, eyen where he is put on inquiry 


‘to inquire of the payee of the cheque 


or the drawer of the cheque... it would 
be going too far to hold'that in every 
can discharge the onus 
which is. upon him, if he wishes to take 
the protection of sec. 82, only by showing 
has inquired of one or other of 
these people.” 


It has been asserted that the nature 
of the inquiries whicha bank is required 
to make before it can rely on sec. 82 
involves hardship and certain unfairness 
tothe bank, but in view of the extraordin- 
ary frauds which are perpetrated, they 
would seem .to be necessary. It is reason- 
able thatthe bank should have to take 
into consideration a man’s banking history 


and if this had. been done many of the 


frauds in cases of third party cheques 
might have been prevented. The conclu- 
sions to be drawn are, if seems, that the 
bank should see that its employees carry 
out their own regulations as accurately 
as possible, for any negieci to do so 
makes the onus of rebutting negligence 
far more difficult. As to the inquiries which 
the bank should make, if it has reason 
to suspect ‘a transaction, they will depend 
in some measure onthe particular circum- 
stances there are no particular persons from 
whom if must inquire, but its inquiries 
must be of such a nature and extent that 
no doubt can reasonably remain as to the 
validity of its. customer crediting his 
account with athird party cheque indors- 
ed to himself.—The Law Journal. 
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A AN OUTSIDER'S VIEW AS TO WHAT HAPPENS IN AJURY ROOM 


The jury files solemnly out of the court 
room follawed by the court bailiff who 
has hurried in from the court library 
where he has been talking politics with 
several attorneys not interested in the case. 
. One of the jurors -addressing the others 
—said: “Well, boys, we will have to elect 
a foreman, and as our friend Jones here 
was able to keep awake all through the case, 
T move that he act as foreman.” This is tak- 
en by consent and Bill Jones is elected fore- 
man. 

Another juror—“When do we eat ?” 

Foreman—“‘Wait a minute, boys, we will 
have to take a ballot first.” 

The balloting proceeds and the result is 
that ten jurors vote for a verdict of guilty 
and two—not guilty, the charge being one 
of petit larceny for stealing chickens. 

The red-faced juror renews his question 
as to when they eat, and his inquiry is 
supported by several other jurors, who get 
into a discussion as to which restaurant 
serves the best meals and whether a juror 
has any right to ask for a second piece 
of pie. This discussion takes up half an 
hour andthen a rap at the door brings 
the announcement that the bailiffis going 
to take the jury to dinner. 

The jury always goes to dinner in style, 
marching two by two escorted by the bailiff 
who has trouble keeping some of the 
stragglers in line, and during the march to 
the eating place, the bailiff in the mean- 
time walks with the most talkative juror 
and tries to find out how the jury stands on 
the case. Of course the jurors are not 
supposed to talk about the case with the 
bailiff, and the outsider giving his views 
here does not mean to insinuate that this 
does happen, but such a conversation as 
this might take place: 

“Bailif--Well, Bob, are we going to 
have a night session, and will you want 
me to call up any of your women folks ? 

“Talkative Juror—Hell, no! If we didn't 
have two contrary cusses on here, we would 
be out in ten minutes.” 

So the bailiff says nothing, but has a 
well-grounded opinion that the jury stands 
ten to two. l 

At the restaurant, the jurors all sit at 
a large table; but the bailiff says he is 
on a diet and eats at the lunch counter. 
However, he seems to be more interested 
in the good-looking waitress than in the 
lunch. 

Back in their jury room, the. men settle 
down for a careful consideration of the 
case. One juror deMands another ballot, 


which develops the extraordinary fact that 
the dinner has changed the opinion of one 
juror, and if now stands nine for guilty and 
three for not guilty. 

Now the following takes place: One of the 
jurors—‘‘Say, boys, did you see that pretty 
blond sitting just inside the railing ? I be- 
lieve I've seen her before some place.” 

This is cut off by the foreman who says 
they will have to discuss the case, and 
then follows a heated discussion as to 
whether or not the prosecuting witness 
should be believed, because he said the 
chickens stolen were Plymouth Rocks and 
one of the other witnesses said they were 
Leghorns. This discussion was interrupted 
by one of the jurors who asked—"“Did you 
boysever hear the story about the travel- 
ling man! and the red-haired lady ?” An- 
other juror insisted that they vote again, 
but the foreman said that after their 
discussion a story wouldn’t go bad, so the 
juror told his story which no doubt would 
not have been passed by any board of 
censorship, but it went over big, and a 
vote being taken, it developed that either 
the discussion or the story had changed 
the minds of two of the jurors and the vote 
stood—guilty eleven, nət guilty one. 

Now follows a discussion as to the mean- 
ing of some of the court's instructions, one 
juror insisting, and backing it up with 
some argument, that several of the court’s 
instructions were contradictory, and that 
according to one which said something 
about the Constitution, that the jurors 
didn’t have to pay any attention to them 
anyway. One juror insisted that the 
judge had fallen asleep during one of 
the attorney’s speeches, but this was 
frowned upon by several other of the jurors 
who had taken cat-naps themselves, and 
they took the position that the judge was 
entitled to a short nap as long as he looked 
dignified and appeared to be reading a book. 

Another baliot is taken which stul shows 
eleven for guilty and one for acquittal, and 
the jurors look suspiciously toward a pick- 
up juror inthe corner who hasn’t joined 
in the discussions, and it is openly charged 
that someone is attempting to hold the 
jury after midnightto get an extra day's 
‘fee. ‘This, of course, is indignantly denied 
and then two of the jurors want the judge 
to be called back and have him reread 
the instructions. Now the foreman leaves 
the room aud talks to the bailiff about 
calling the judge back and having him 
re-read the instructions, but on learning 
from the bailiff that all the attroneys and 
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the defendant would have to be rounded 
up before the judge could re-read the ins- 
tructions, the foreman goes back to the 
jury room and demands of the hold-out 
juror on what evidence he is basing his 
opinion of not guilty, and it develops-that 
this juror believes that it was a physical 
impossibility to steal the chickens without 
their squawking loud enough to attract 
the owner, and, besides this, the attorney 
for the defendant was a friend of his and 
if he decided against him, he would not 
let him siton any more juries. These 
views, of course, -brought fòrth a vig- 
orous discussion which broadened out so 
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as to cover not only the case, but impor? 
tant political questions as well, also whether® 
certain of the court attaches were-married 
or not, and finally whether the corn borer 
was amenace or a friend ol the farmer by 
keeping down production. 

It is now two.minutes past midnight and 
with another day safely under his belt, the 
weary pick-up now demands a vote, which 
stands twelve for guilty, and the - verdict is 
duly signed, sealed and delivered.in open 
court at 9 o'clock, A. M., the following day. 
And homeward plods the weary juror with 
a sense of satisfaction ina duty well done, 
Case.and Comment. 


ats ew 


Extracts from Gontemporaries. 


Estoppel by Conduct. ty te 

An usually interesting case involving 
the consideration of one aspect of the 
doctrine of estoppel recently came before 
the. Judicial Committee of the Privy 
| Council on appeal from? India: Mercantile 
Bank of India, Limited v. Cenirnl. Bank of 
India, Limited*, (The Times, December 3rd). 
The Madras High Court, in exercise of its 
appellate jurisdiction, had affirmed.a de- 
cision of that court in its original jurisdic- 
tion to the effect that a bank was not 
estopped from asserting their claim with 
reference toa number of certain consign- 
ments of ground nuts—upon which they had 
advanced money—in the following circum- 
stances. A firm which, prior to the frauds 
presently to be mentioned, had enjoyed a 
high reputation in Madras carried on a 
large business as buyers and exporters of 
ground nuts. These were covered in res- 
pect of each consignment’ by documents 
known as. railway ieceipts under which 
the firm were entitled to obtain delivery 
asthe named consignees or endorsees. The 
respondent bank advanced. money on the 
goods against those receipts which were 
delivered’ by way of pledge with a pro- 
missory note for the amount advanced and a 
letter of lien. The bank then passed the 
receipts to their own.go-down keeper in 
order toenable him to obtain’ possession 
ofthe goods. In practice the go-down 
keeper handed the receipts back to the 
firm, but only for. the specific purpose of 
clearing the goods and storing them in the 
bank's go-down. The firm, however, took 
advantage of this practice fraudulently to 
obtain a. second advance from the appel- 
lant bank on the same goods. 


The Question in Issue. 
It was argued for the aprellants that the 
respondents were precluded by their conduct 
*See 172 Ind. Oas. 745.—[ Bd.) 


from denying as against ths appellants 
that the firm had. the right, which they 
pretended to have, of pledging the goods 
as owners. The respondents, it was.said, 
having placed the firm in possession of 
the railway receipts without anything there- 
in to indicate that they had any interest 
therein or that the firm were not the 
true owners, enabled the latter to hold 
themselves out as the owners and thereby 
pledge the receipts with the appellants for 
value. Reliance was placed on the princi- 
ple enunciated by Mr. Justice Ashurst in 


Lickbarrow v. Mason in the following terms: 


“Wherever one or two innocent persons 
must suffer by the acts ofa third, he who 
has enabled such third person, to occa» 
sion the loss must sustain it.” Reference 
was also made to the decision of the 
Board in Commonwealth Trust Company v. 
Akotey. In delivering the judgment of 
the Board in the case now. being reviewed, 
Lord Wright intimated that their Lord- 
ships did not think that on the faceof it 
the case just mentioned was one. which it 
would be safe to follow, and he referred to 
the emphasis laid by Lord Sumner.in 
Jones, Limited v. Waring. and Gillow upon 
the relevance of duty between the parties. 
In the present case, Lord Wrigat said, 
not only was there an absence of any 
duty or anything amounting toa neglect 
of usual precautions, but there was, in 
their Lordships’ judgment, no ground, for 
finding any representation. The railway 
receipt, though a document of title, was 
in form merely an authority to take deli- 
very of the goods, and the possession of 
such a document contained no representa- 
tion that the holder had any implied autho- 
rity or right to dispose ofthe goods. The 
Board was, therefore, of opinion that the 
appeal should be dismissed, and would 
ae his Majesty. accordingly. —The Law 
imes. 
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DAMAGES IN A DIVORCE SUIT : THE CONDUCT OF A HUSBAND—II 
(Concluded from ‘172 Ind. Cas. p. 44, Journal.) 


Secondly, where there are discretionary 
bara to relief. 


(1) Where the husband has during thè 


marriage been guilty of adultery. 

In the common law action proof that the 
husband had committed adultery did.” not 
bar his right of action, but- only. went in 
mitigation of damages (see Duberly v. 
Gunning, 1792,4 T. R.651, at p. 658), but 


when, after the Act of 1557 (sup.), such’ 


conduct onhis part gives the court a dis- 
cretion as to the granting of a de- 
cree, then ina case where discretion is 
not exercised in his favour, 
: for damages fails, and any award of dama- 
ges, if made, falls tothe ground : (Raven- 
scroft v. Ravenscroft and Smith, 1872, 26 
L. T. Rep. 265; L. Rep. 2 P. & D. 376: 
Story v. Story and O'Connor, 1887, 57 L. T. 
Rep. 536 ; 12 Prob. Div. 196 ; Hensley v. 
Hensley and Nevin, 1920, 122 L. T. Rep. 814). 
In the second of these cases the jury had 
awarded £300 damages, in spite of the 
husband's adultery. l 

The same principle applies where the 
petition is one claiming damages only: 
(Ramsden v. Ramsden and Luck, 1886, 2 
Times L. Rep. 86, where the jury awarded 
one farthing damages; Cox v. Cox and 
Warde, 95 L. T. Rep. 546 ; (1906) P. 567). 

There does not appear to be any report- 
ed case in which discretion has been exer- 
cised in favour ofa husband in such a 
case, and an award of damages has been 
upheld. There would appear to be no rea- 
sonin principle why under certain circum- 
stances a husband should not still be 
entitled to damages in spite of the fact 
that he has committed adultery, although, 
of course, the amount awarded might be 
small. It may be that his adultery has 
taken place after the time when his wife 
has left him for the co-respondent, and 
the injury to his feelings has already been 
committed. Moreover, the court has now, 
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the claim ` 


by virtue of sect. 33 (sup.), control over 
the. damages, and it can, by applying them 
for the benefit either of the wife or the 
children of the marriage, deprive the hus- 
band of them. The fact that the court 
would appear, in considering a petition 
for dissolution, to take amore lenient view 
in exercising discretion in such cases at 
the present time than was the case some 
years ago, makes the absence of such a 
case a matter of surprise. 

It will have been seen, therefore, that, 
assuming -that discretion will have been 
exercised in favour of a husband, proof 
that he has been guilty of adultery has 
an important bearing on the question of 
damages as goingin mitigation. In spite 
of this, and the fact that a husband, by 
claiming damages, puts his character and 
conduct in issue, it has been held that he 
is entitled to take advantage of the pro- 
visions of sect. 3 ofthe Evidence (Further 
Amendment) Act, 1869 (32 & 33 Vict. c. 68), 
and that he is not liable to be asked, and 
is not bound to answer, any question tend- 
ing to show that he has been guilty of 
adultery, where such act of adultery has 
not been pleaded and alleged in the record 
against him, and he has not given evidence 
denying the adultery: Babbage v. Babbage 
and Manning, 1870, L. Rep. 2 P. & D. 222, 
Hensley v. Hensley and Nevin, sup.). My. 
Justice McCardie, however, stated in the 
latter case that the answer of the husband 
to a question by him” as to whether or 
not he intended to avail himself of this 
provision mightnot be without some bear- 
ing on his general view of the case as to 


‘damages. 


His judgment was confined to the case 
where the adultery, in regard to which 
thé question was directed, was not plead- 
ed, but the position would appearto be 
the same whether this is pleaded or not, 
and it would seem that a husband cannot 
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a question as to his adultery which is 
pleaded against him, where ne has not 
previously denied it. For it has been held 
that a party to a divorce suit, who has 
not denied adultery in evidence, cannot 
be asked or compelled to answer any ques- 
tion as to any act of adultery whether 
pleaded or not: (Betts v. Betts and Brodrick, 
1917, 33 Times L. Rep. 200). And it has 
been held upon the construction of sect. 198 


of the Supreme Court of Judicature (Con- - 


solidation) Act, 1925 (sup.), which is the. 
enactment now governing the matter, that. 
unless and until a husband has denied the: 
adultery with regard to which the ques- 
‘tion is directed, there is no right to ask 
him any question as to that particular act 
of adultery : Morton v. Morton, Daly and 
McNaught, 157 L. T. Rep. 46 ; (1987 P. 151). 
Although, however, a husband in euch 
a case cannot be asked such a ques- 
tion, it would appear that, if proof cf the 
adullery is relevant to any of the issues 
pleaded, witnesses called on his behalf can 
be asked in crcss-examination as to their 
knowledge of his adultery (Vourilyan v. 
Mourilyan, 1922, 127 L. T. Rep. 403), Lut 
it has been held in the common law action 
that, where such witnesses deny any such 
allegations, a husband is not entitled ‘to 
call witnesses as to his gcod character 
(King v. Francis, 100,3 Esp. 116). 

(2) Where the husband has been guilty 
of unreasonable delay in presenting or 
prosecuting the petition. 

- The action of criminal conversation being 
in substance one cn case (Tidd’s Practice, 
1828, 9th edit., vol. 1,.p. 4) by the Statute 
of Limitations (21 Jac. 1, c. 16), s. 3, the 
action was barred if not brought within 
six years: Duke of Norfolk's case, 1692, 
. 12 How. St. Tr. 927; Coke v. Sayers, 1759, 
2 Wils. 85, where it was held to be a good 
plea to such an action that the defendant 
was not guilty within six years). Since 
the Act of 1857 (sup.) there does not appear. 
to be any reported casein which sucha 
plea of unreasonable delay has been suc- 
cessfully setup. That such a defence has 
in fact been pleaded is clear from Potts _ 
v. Potts and Bateman (1862, 32 L.J. P. & 
M. 32), where the cc-respondeni pleaded 
the Statute of Limitations to a claim for 


damages, to which the petitioner demurred; — 


the husband, however, did not appear, and 
the: petition was dismissed, a verdict being 


returned in favour of the co-respondent on. 


the issue of adultery. 
In view of the fact &thatithe court has 
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shall be granted where the petitioner has 
been guilty of unreasonable delay in pre- 
senting or prosecuting the petition (see 
Nicholson v. Nicholson, 1873, 29 LLT. 
Rep. 108; L. R.3 P & D. 53, delay of two 
years, decree refused; Hughes v. Hughes 
and Williams, 1915,31 Times L. Rep. 631, 
affd. 32 Times L. Rep. 62, delay of three 
years, decree refused ; cf. cases where de- 
cree was granted on sufficient excuse for 
delay being shown, T’ollemache v. Tolle- 
mache, 1859,2 L.T. Rep. 87, seventeen 
years delay; Edwards v. Edwards and Don- 
caster, 100, 17 Times L. Rep. 38, twenty 
years delay), the difficully may now arise 
in deciding whether this provision, whereby 


the court has a discretion to be exercised ` 


upon the facts ofa particular case, now 
governs the case where damages are claimed, 
or whether the matter is still governed 
ty the Statute of Limitations, whereby the 
Petitioner has six years within which to 
bring his petition. This depends upon the 
answer to the question whether this pro- 
Vision is an overriding provision, so that 
the common law position cannot now be. 
maintained : (pese Kent v. Atkinson, sup)» 
The right view would appear to be that, 
in dec.ding questions of delay, the court 
now has a discretion, and that the princi- 
ples applicable in deciding the question 
as to delay in presenting. a petition for 
dissolution should be followed (as to which, 
see Binney v. Binney and Hill; 155 L. Ts 
Rep. 144; (1936) P. 178). If this is not 
so, the curious position would follow that. 
where a petition for dissolution, which does 
not include a claim for damages, is pre-i 
sented, the corespondent would be entitled 
to plead delay, whether for a longer or. 
shorter period than six years, as an answer 
whereas, ifa claim for damages were in- 
cluded; he would be precluded from rais- 
ing any question of delay which was of less, 
than six years’ duration : (see, on this point, 
Seddon v. Seddon and Doyle, 1861, 30 L., 
J.P. & M. 12), 

(3) Where a 


6 “LA 
husband has been guilty... 
of cruelty towards his wife. 

‘In sucha case the court has a discre- x 
tion, and ifthis is not exercised in the: 
husband’s favour, he is not entitled to anys» 
damages; but there does not appear bo ; 
be any reported case where a claim for : 


damages has failed on this ground only. - 


before the adultery complained of, and. 
without reasonable excuse. - 


(4) Where the htsband has deserted or: 
wilfully separated himself from his wife : 


4 
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Inasmuch as the gist of the action for 
‘criminal conversation was the loss to the 
husband of the comfort and society of 
his wife, where it was proved that the 
husband and wife had separated by ccn- 
sent prior to the adultery, this was held 
to bea bar to the action: (Bartelot v. 
Hawker, 1790, Peak,10; Weedon v. Time 
brell, 1793,5 T.R. 357; see also Hodges 


v. Windham, sup. ; see, however, Chambers - 


vy. Caulfield, 1805, 6 East 244, where the 
court stated that the point was not con- 
cluded ; Calcraftv. The Earl of Harborough, 
sup.). A fortiori would this appear to have 
been the case where the husband had 
deserted his wife, the question being whe- 


ther he had permanently given up the. 


society of his wife: (see Winter v. Henn, 
sup.). This, however, was not the case 
where the wife was not living separate 
from her husband with his leave or with 


that of the trustees of the deed (Chambers - 


v. Caulfield (sup.), where the husband was 


allowed in such a case to bring the action), - 


and a mere temporary separation was no 
bar (Weedon v. Timbrell, sup.), and, in 
order to show that this was the true state 


of facts, it was held that letters written ` 


by the wife to her husband prior to any 
suspicion of her adultery were admissible : 
(Hdwards v. Crock, 1801, 4 Esp. 39; 
Trelawney v. Coleman, 1817, 1 B. & Ald. 90). 

After the Act of 1857 (sup.), when the 
court was given a discretion as to the 
granting ofa decree dissolving the marri- 
age ina case where a husband had desert- 
ed his wife, in deciding upon a claim 
for damages by a husband in such a 
case, the court originally took the view 
that his desertion was equally a bar to 
his claiming damages, following the princi- 
ple of the common law: (Malcolmson v. 
Givins, 1873, The Times, February 27, which 
was a petition claiming damages only). 
But ‘in later times judicial opinion has 
changed, and it has been held that the 
mere fact that the parties have-been living 
separate under adeed does not disentitle 
the husband to recover such damages as 
would have been awarded to him if there 


had been no deed and no adultery pre- ' 


vious thereto (Izzard v. Izzard and Leslie, 
1889, 60 L. T. Rep. 399 ; 14 Prob. Div. 45, 
where the damages were £5,000), still less 
is this the case where the separation is 
due to the conduct of thé wife towards 
her husband : (Evans v. Evans and Platts; 
81 L. T. Rep. 60 ; (1899) P. 195, where the 
damages were £500). - 

The fact of the separation, however, may 
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have a bearing upon the question of the 
quantum of damages. 

(5) Where the husband has been guilty 
of such wilful neglect or misconduct as 
has conduced to his wife's adultery. 

Asit has been seen, if the husband 
had only been guilty of negligence, or of 
loose or improper conduct not amounting 
to consent, his right of action was not 
barred, but his misconduct only went in 
reduction of damages (Duberly v. Gunning 
(sup.) ; Bromley v. Wallace (sup.), although , 
the former view had been that his mis- 
conduct barred the action : (Wyndham v. 
Wycombe ; Sturtv. The Marquis of Bland- 
ford, 1801; 4 Esp. 16). It was material in 
this connection to consider what steps had . 
been taken by the husband to protect his 
wife : (Caleraft v. The Barl of Harborough, 
SUD.) 

Since the Act of 1857 (sup.), it has 
been held that aco-respondent may plead . 
that the husband has conduced to his 
wife's adultery in answer to a claim for 
damages, and may ask the court to exer- 
cise .its discretion and dismiss the petition : 
(Seddon v. Seddon and Doyle, sup.) In 
this’ case this plea was determined in 
favour of the co respondent, and the psti- 
tion was dismissed, the court apparently 
giving no judgment in respect of the award 
of one farthing damages (s. c. 1852, 7 
L. T. Rep. 253). If, therefore, discretion is 
refused, the claim for damages fails. 

Having now considered those cases in 
which the conduct of the husband, may . 
be such as to preclude him from obtaine . 
ing daninges, there are a few features 
peculiar to such a claim which it may be 
of interest to mention. 

Thus, in the same way as an action for cti- 
minal conversation might have been brought 
against more than one adulterer, and 
damages recovered against both (Gregson v. 
McTaggart, 1808, 1 Camp. 415), so damages 
can be claimed against more, than one 
co-respondent: (Stocker v. Stocker Brice, 
and Patterson, sup.) Also a claim may 
be made against a co-respondent even after 
the death of a wife, whether her death 
has occurred after service of the petition 
upon her and the co-respondent (M. v. M. 
and A., 1910, 26 Times L. Rep. 305), or > 
before any -proceedings have been, com- 
menced: (Kent v. Atkinson, sup.). In this 
case the court held that the provision in 
sect. 33 (sup.), requiring service of the 
petition upon the wife, was not an overrid- - 


. ing provision, and that the old common 


law principle enabling such an action to 
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be brought still applies (as to which see 
Wilton v. Webster, 1835,7 O: & P. 198). 
Further, with regard to the recovery of 
damages, it has been held that where a 
decree nisi has been obtained and the 
co-respondent has paid into court the 
amount of damages awarded against him, 
and thereafter the wife dies, the court has 
power to deal with the damages provided 
that six months has elapsed since the date 
of the decree nisi: (Monsell v. Monsell 
and Cain, 126 L. T. Rep. 544; (1992) 
P. 34). Again, where the co- respondent 
dies before he has brought the amount of 
damages into court, the husband has no 
remedy against his executor to recover 
them, inasmuch asthe claim for damages 
is a personal one, and the cause of ac- 
tion does not survive : Brydges v. Brydges, 
100 L. T. Rep. 744; (1909) P. 187; cf. 
the somewhat analogue case of the pay- 
ment ofthe wife's costs of suit after the 
death of the husband, where the same 
principle applies, Coleman v. Coleman 
and Simpson, 122 L. T. Rep. 804; (1920) 
P.71). It would appear, however, that 
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where the damages have been paid into l 


court, and thereafter the-co-respondent dies, 
the husband is entitled to have them paid 
out and dealt with by the court: (see 
Beaumont v. Beaumont, 148 L. T. Rep. 247; 
(1933) P. 39, a case dealing with the wife's 
costs). 

With regard to the payment of costs, 
it has been held that, since the Act of 
1857 (sup.), the court has a discretion as 
to the costs whether a petition contains 
a claim for damages or not: (West v. 
West and Parker, 1870) 23 L. T. Rep. 786; 
L. Rep. 2 P.& D. 196). 

A claim for damages may be made in 
a Petition for judicial separation (Mason v. 
Mason anc. McClune, 1882, 48 L. T. Rep 290; 
7 Prob. Div. 233), and, as if has been 
seen above, a petition may be brought 
claiming damages only. This class of peti- 


„tion is, however, rare, but it is interesting 


to observe that: the list of petitions down 
for hearing before a special jury in the 
present sittings contains one such claim:— 
The Law Times. 


LIABILITIES OF CLUBS 


Clubs and similar unincorporated bodies 
are a well-established feature of present- 
day society. They frequently enter into 
contracts, for example, for the supply 
of goods which they may require, and 
practitioners must often be faced with 
the question as to how in a particular 
case some liability which has been incurred 
as club is to papi diate 

ere are two kinds of clubs, proprieta 

clubs which belong to and a a bs fe 
individual, or in many cases a limited 
company, and members’ clubs. In the 
case of proprietary clubs, the person liable 
is the proprietor, and the procedure for 
enforcing an obligation presents no special 
difficulty.. A members’ club, however 
raises problems. Goods are supplied or 
work is done for the club in the name 
by which it is known, but it cannot be 
sued by that name, since it is not a 
legally incorporated body, and the deter- 
mination of the individuals actually res- 
ponsible for the debt may be somewhat 
difficult. 

The members are not liable 
for the club’s debts by reason merely of 
their membership. In a case decided in 
1852 Lord St. Loonards said that as regards 
the liabilities of members the law was 


personally 


always settled, but not always administered 
rightly. “At first,” he went on, “the Courts 
of Law went wrong. and they held that all 
members were liable for goods supplied 
to the club. That was not the law. Now, 
it is very clearly settled that no member 
of a club is liable to creditore of a club, 
except so far as by contract or dealing 
he may have made himself personally 
liable; and that is mere common sense; 
for if a member paying his annual 
subscription, and paying for the articles 
which he orders in the club, was also 
liable to pay the persons who supplied 
the club with those articles, who would 
belong to a club,?”: Re St. James’ Club 
(16 Jur. 1075). 

More recently the position of clubs has 
been concisely .stated by Lord Lindley in 
Wise v. Perpetual Trustee Co. (1908, A. C. 
139) as follows: “Clubs are associations 
of a peculiar nature. They are societies, 
the members of which are perpetually 
changing. They are not partnerships; they 
are not associations for gain; and the 
feature which distinguishes them from 
other societies iss that no member as such 
becomes liable to pay to the funds of the 
society or to anyone else any money be- 
yond the subscriptions required by the 
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Yules of the club to be paid so long as 
he remains a member. It is upon this 
fundamental condition, not usually express- 
ed, but understood bv everyone, that clubs 
are formed; and this distinguishing feature 
has been often judicially recognised. It 
has been so recognised in actions by 
creditors and in winding-up proceedings: 
see Mlemying v. Hector (1836, 2M. & W. 
172), and Re St. James’ Club (supra) 

The effect of a number of decided cases 
appears to be that in order to establish 
personal liability against any member of 
a club it must be shown that he has 
been party to authorising the giving of 
the order. Even membership of the com- 
mittee managing the club's affairs does 
not in itself involve personal liability. In 
Draper v. Earl Manvers (1892, 9 T. L. R. 
73) a tradesman supplied milk to a club. 
There was owing to him at his. death a 
substantial sum, for which his adminis- 
tratrix sued a member of the committee. 
The rules of the club gave the committee 
power to detegate jts functions to a sub 
committee, and the milk had been ordered 
by the steward upon instructions from 
such a sub-committee, of which, however, 
the defendant sued was not a member, 
though he had been present at a meeting 
of the full committee when the sub-com- 
mittee was appointed. Wright, J. held that 
there was not sufficient evidence to make 
the defendant liable. It was clear, the 
learned Judge said, that even member- 
ship of the committee would not make 
_ the defendant liable, and the fact that 
he acted on the committee did not make 
him liable for goods which were ordered 
when he was not present, nor was the 
mere fact of joining in the appoinment 
of the sub-committee sufficient evidence to 
fix the defendant with liability. 

In the early case, Todd v. Emly (1841, 
8 M. & W. 503), goods had been ordered 
2y a steward, who said he had authority 
from the committee of which the defen- 
lants were members. It was not shown, 
however; that they had personally interfered 
in ordering the goods, or been present at 
a committee meeting when authority to 
order them was given, and it was held 
that the question was not whether the 
defendants by their course of dealing had 
held themselves out as personally respon- 
sible to the plaintifi, but whether they 
had individually authorised the making of 
the contract. 

Another case where it was held that a 
committee was not personally liable for 
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goods supplied was Overton v. Hewett 
(1886, 3 T. L. R. 246), andin Lase:lles v. 
Rathburn (1919), 35 T. L. R. 347), ihe de- 
fendant, the commanding officers, was held 
not liable for goods supplied to the officers’ 
mess, as he had not given or authorised 
the orders. 

A member of a committee of a club 
was held liable, however, in Harper v. 
Granville Smith (1891, 7 T. L. R. 214). He 
was sued for wine ordered for the club. 
He said in evidence that he never knew 
of the order having been given, but he 
admitted that be knew generally that wine 
was being ordered by the wine committee. 
The jury found: (1) that the defendant 
acquiesced in the supply or retention of 
the goods; (2) that he authorised other 
members of the committee to purchase 
necessaries for the club; (3) that he allowed 
himself as a member of the committee 
to be held out as authorising the order: 
and (4) that he ratified, but did not in- 
dividually authorise the making of this 
contract for wine. Upon these findings 
the defendant was held liable. There is 
no reported judgment in the case, which 
appears to have been decided entirely on 
the special facts. It is not easily reconcil- 
able with Draper v. Manvers (supra). 
Reference may also be made to Steele v. 
Gourley & Davis (1887, 3 T. L. R. 772), 
o Stansfield v. Ridout (1889, 5 T. L.R. 
36). 

Enforcing a liability against a members’ 
club presents difficulties. The plaintiff may 
sue individually the actual persons liable 
—for example, the members of the com- 
mittee present and authorising the order— 
but it may not always be easy to ascertain 
who these are. The Rules of the Supreme 
Court contain no provision for suing a 
club in its name or for service on a club 
and service on the secretary has been 
held to be bad: Grossman v. Granville 
Club (28 Sol. J. 513). The procedure 
frequently followed is for a plaintiff to 
bring a representative action under 
O. XVI, r. 9, which provides that “where 
there are numerous persons having the 
Same interest in one cause or matter one 
or more of such persons May sue or be 
sued or may be authorised by the Court 
or a Judge to defend in such cause or 
matter on behalf or for the benefit of all 
persons interested.” Under this rule the 
plaintiff may select, say two officers of a 
club, for example, the chairman and 
secretary, and sue them on behalf of 
themselves and the other members, and 


Ba | 
it has been held that when this procedure 
was followed -the Court might authorise 
the persons selected, even against their 
will, to. defend: Wood v. McCarthy (1893, 
1 Q. B. 775); Andrews v. Salmon. (1888, 
W. N. 102). 

It seems, however, that the procedure 
under O. XVI, r. 9, is not applicable 
to an ordinary claim for debt. ` Walker 
v. Sur (4914, 2 K. R. 9 0) was a case 
where the plaintiff was an architect who 
had doné professional work for a religious 
brotherhood. -He claimed 5002., and issued 
a- writ against four named defendants, 
who were sued on their own behalf and 
on behalf of all. other members of the 
brotherhood: The plaintiff later applied- 


under this rule- for a direction: that the. 


named defendants should defend on behalf’ 
of all. the members of the brotherhood, 
who, -according to evidence; were over. 
1,800:in numbér, and scattered over various 
parts of the world. The Court of Appeal’ 
(reversing: Bucknill, J.) held that the case 
was not one tō which the rale applied.” 
Buckley, L.'J:, pointed oùt that even if: 
the: order had stood and the plaintiff had 
later obtained judgment, it could only at 
the most have been against the four. 
named persons, and although the brother- 
hood owned property in Yorkshire, he could 
only havehad execution againgt the sbare ` 
of: these four -persons in that. property. 


Tne learned Lord Justice said later: “We 


have to determine whether this action 
ought to go on so that execution could ' 
be maintained against all the persons re- 
presented. It is ‘simply an action of debt - 
against a large number of individuals, - 
and no judgment could be obtained which 
would be representative against all of them; 
there could only be a judgment individually 
against exch of them.” . 

This case shows that even if a plaintiff 
did get an order authorising certain persons - 
to defend on penalt of the other members | 
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of a club, hé would not be able to enforce 
any subsequent judgment except against- 
the named persous, nor could he have: 
execution against the club's property under 
such a judgment. Vaughan Williams, L. J., 
in Walker v. Sur, said he did not feel 
he had thoroughly understood what the: 
rule makers meant by O. XVI, r. 9,° 
The kind of case to which the rule would: 
be applicable, according to Buckley, L. J.’s- 
judgment, would be one where a plaintiff 
asked for a declaration of right as be-: 
tween himself and all the members of a’ 
class. 
The effect of O. XVI, r. 9; has again: 
been considered very recently i in Barker v. 
Allanson (1937, 1 All E. R. 75). The- 
plaintiff claimed the prics of goods sold- 
upon the order ofa certain Lodge of a- 
Miners' Association, and he sued “four, 
officials as representing all the members 
of the Lodge, of whom there were 841,’ 
but very few of them had been members’ 
when the debt was incurred: The 
claim - was for: a declaration that the- 
members were liable, and a further de=“ 
claration that the funds of: the Lodge’ 
might be resorted to for payment, and’ - 
by framing his case in this way the 
plaintiff's counsel contended that the case 
was distinguishable from Walker v. Sur. 
Tne Court of Appealheld, however, that 
a representation order could not be made. 
Although the form cf relief claimed was a 
declaration, Scott, L.J., pointed out that- 
the cause of action on which the Court. 
would base its declaration was a claim 
for the price of goods sold. Later, he said ` 
that unless all the persons to be represented - 
by the named defendants stood in the same 
position vis-a-vis the plaintiff as the named + 
defendants they would not be really’ 
“represented” by them, and therefore could 
not come within the meaning of the rule. —. 
The Law Journal. 
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DRIVING TESTS. 


It seems necessary to say a word about . 


driving tests. We think so because, like 
many of ourreaders, we have lately seen 


two reports of appeals by candidates whom 
the. official examiners had iejected. One. 


of these appeals was grounded on the fact 
that the testing officer had stuck 


not read. the number of a ‘lorry which, 


within the prescribed distance, was turo-, 


the. 


candidate because, while driving, she could . 
- on that account and on that account only 


ing a corner at good speed~about 25 
miles per hour. Let us say, in passing, as. 
we are guardians of good English, that. 
we allow the transitive verb ““ to stick”. 
but reject “to fail.” The other candidate . 
was stuck because he drove along an. 
empty road in itg centre, and was told. 
by the testing officer that he stuck him, 


Now as to the right. of , appeal to. the, 
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Justices the Road Traffic Act, 1934 (section 6 
(6)), says plainly when and how it arises. 
It arises if the appellant can show to 
the justices thatthe test was not ‘properly 
conducted in accordance with the regula- 
tions.” Looking at the two cases to which 
we have referred, we should say that the 
first rejection was well within the discre- 
tion of the testing officer. He is bound 
to see that a candidate can “read at a 
distance of 25 yarde in good daylight 
(with the aid of glasses if worn) a series 
of six letters and figures in white on a 
black ground” of the size which the law 
requires for motor carnumbers. As noth- 
ing is saidas to whether the numbers 
need be on a staticor on a moving vehicle, 
or even ona Vehicle at all, the testing 
officer may well and wisely say that the 
candidate must be able to read the num- 
ber on the back of a moving car. We 
do not suggest that a candidate must be 
able to report at once the number of 
every motor car or motor cycle which 
flashes past; but, in this case, the objec- 
tive car was turning a corner at no great 
speed. The testing officer might well say 
that the candidate had a fair opportunity 
to see the number. ' 

. As to the second case, we think the 
testing officer was wrong. ‘here is no obliga- 
tion inlaw on a driver to keep to tne 
left when he is on an empty road. Nuttall 
v. Pickering, [1913] 1 K. B. 14; TTJ. P. 
30, reasserts that rule. Lord Alverstone 
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was explicit. On the other hand the High- 


way Code says (rule 8) that, unless you 


are about to turn right or overtake, you 
should always be on the left side of the 
road; and the testing officer has to see 
that the candidate is “fully conversant” 
with the Code. The case presented by 
the second appeal, therefore, is that the 
candidate knew, or acted on, the common 
law rule, but did not fulfil the precepts 
in the Code. Oould it be said, on these 
facts that the test had not been “properly 
conducted in accordance with the regula- 
tions’? Speaking with impartiality we 
think thatit could. Mr. Morrison and 


Mr. Hore Belisha went beyond the common: 


law when they said in the Highway Code 


that you must always be on the left side. 
of the road. It may be that if ever you- 
are in the. middle or right a statutory. 


plea of negligence may be urged against 
you under section 45 (4) of the Road 
Trafic Act, 1930. But ifa testing officer 


goes out with the idea that he must stick. 


every candidate who, even on clear empty 
roads, does not keep to the left, he goeg 
out with his mind loaded against the can- 
didate and the test which, under that 
prejudice, he corducts is not properly 
conducted. Article 8 of the Code should 
read “You may travel anywhere on an 
empty road but must always be ready 
to take the left side if anyone wants to 
overtake you or pass by.”—Justice of. the 
Peace. 





Extracts from Contemporaries. 
Court run by the children. Hypothetical. 


Fairplay in Court. 

This interesting announcement appear- 
ed in the Evening Standard one day re- 
cently. 

-Mr. H. H. White, headmaster of St. 
Michpel’s and All Angels’ School, London 
Fields, has developed an original method 
of teaching road safety to children. 

Scotland Yard mobile police are to 
attend a lecture to hear him explain 
ib. - 
His method is first to take the partof a 
“physician.” 

By ingenious exerciseshe develops [their 
field of vision, sharpness of hearing, and 
Voluntary reaction powers. This gives 
them skill to avoid accidents. 

Secondly, he instructs them on safety 
measures, the Highway Code, -etc.j 

‘Thirdly, he encourages a “fair play” satti- 
tude.) - 


Todo this, he has established a police l 


-Yuction in domestic subject, 


cases are heard. 


This testimony to the impartiality and : 


fairness of magistrates is to be noted.— 
Justice of the Peace. 


Better Cooking. 


Tne President of-the Board of Education ' 


has decided to appoint a departmental ~ 


committee to consider the aims of inst- 


especially . 


cookery; andthe board issued a circular - 
onthe th December urging local authori- ~ 
ties to provide further facilities for young - 


women, “both before and after marriage" 


to obtain practical instruction in matters + 


. of household management, more particular- ; 
` ly in household cookery. aa. ee 
This isno doubt a move-in the physical. : 


fitness campaign, but justices and their pro- 


bation officers are conversant with another - 
aspect of the matter. Inefficient catering 
E 
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is wasteful of money as well as health. 
It is never easy for poor people who buy 
food in small quantities and have scant 
facilities for keeping it untainted not to be, 
comparatively, extravagant and wasteful. 
Extravagance and waste are immensely 
aggravated by want- of care and skill in 
cooking. This reacts badly on family 
- life and some at least of the matrimonial 
troubles which get displayed in proceed- 
ings before justices are due directly or in- 
directly to this cause. It is fashionable to 


ascribe “married misery” to sexual mal-. 


adjustment, but practical people recognise 
that much of it has economic Causes. 
Learning how to market to advantage and 
cook palatably is as valuable as any other 
branch of matrimonial wisdom. It was 
very wise advice toa young wife to “feed 
the animal”.—J uatice of the Peace. 


Rats, Cats and Flats m 
At arecent meeting of a county agricul- 
tural committee, a former member stated 
that he had been obliged to provide forty 
tom cats for his farm as a means of coping 
with the rats. Unfortunately the report did 
not make clear whether the forty were 
sent forth as single spies, say half-yearly 
overa twenty-one years’ tenancy, or in 
battalions. A mere statement of their num- 
ber proves little, either as to their efficiency 
when compared with scientific warfare or 
as to the fecundity of the local rats. 
Coincidentally there ccmes a complaint 
that in Londonand other cities the future 
of the cat is menaced by the change-over 
from houses to the modern flat. Again it is 
not clear, whether cats grow fewer because 
their . potential owners have no room to 
swing them, or because they are too well 
fad to earn a living (as we suggested on 
Qist November, 1936, at page 760), or be- 
cause there is less work for them to do. 
The last does not seem to be suggested, 
since the - philofélines. urge that migration 
into flats will tend to an increase of the 
rodents, much as a multiplication of 
Bpinsters or others who keep cats produces 
an improvement in the clover crop (vide 
chapter III of Darwin's “Origin of Species”). 
These two news items, particularly when 
. studied in the light of Darwin, suggests 
that county and county borough councils 
should establish municipal and county 
catteries.—J'ustice of the Peace. 


. Scarecrows for Road Misusers. 
Mr. Oharles Dent, late general manager 
of the Great Northern Railway in a letter 
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to The Times of the 11th December, makes 
a suggestion which shows a knowledge 
of human nature. -“Prevention” he says, 
“is better than prosecution, and the know- 
ledge that .a policeman is about has a 
wounderful effect.” But real policemen are 
expensive, and. mere s mulera of police- 
men would rapidly be found out and pro- 
bably maltreated. . But if you Can convey 
the suggestion that a policeman may be 
there and makeit impossible to ascertain 
that there is not one, without stopping 
for the purpose, you have, to all intents 
and purposes, multiplied your police force. 
It is something like leaving bivouac fires 
burning when the soldiers have to be 
somewhere else. ‘Erect numbers of police 
boxes, which should be “ab conspicuous as 
possible and well advertised". Then comes: 
a real touch’ of genius. “A couple; of 
men could spend some time in each of a 
considerable number and road users would 
ea whether they were occupied or 
not,” 

As Mr. Dent points out, an experiment: 
would cost little. We agree that it would 
be worth a trial—Justice of the Peace. 


A lie on the face of it. 

It is said, probably untruly, that a Scots 
elder objected to the church. clock show- 
ing summertime because it was a dread-: 
ful thing thus to blazon a lie on a sacred 
edifice, There is a more practical objection: 
to the varying statements made by the 
clocks which tradesmen and others from 
Various motives set up for: the information, 
or misinformation, of the public. 

Guildford—and London—are going to 
take. steps to see that either the clocks 
shall tell the truth or efface themselves, 
if the daily press is accurately reporting 
the intentions of the Guildford Corporation 
and the London Oounty Council. The 
County Council, it is said, is considering . 
secking power to require electrical syn- 
chronisation of all public clocks. Guildford . 
has actually a draft clause ready fora. 
General Powers Bill. But why should 
Guildford—and Londcn—be the only places 


requiring accurate timing ? Are” there no 


trains to be lost elsewhere? Has no one | 
in Brighton say, ever to meet his best . 
girland offer irrefutable evidence that , 
she has kept him waiting for three-quarters 
of an hour or more? 
Let us be accurateeverywhere. Other- 
wise, only those in the know will have 
any faith in the clocks even of Guildford— 
and London.—dJustice of the Peace. 
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INFANT AND HIRE-PURCHASE AGREEMENT 


The original and the clearest and 
most comprehensive statement of the con- 
tracts of necessaries tor which an infant 
is liable is to be found in the passage 
from “Coke upon Littleton,” p. 172a: — 

“An infant may bind himself to pay for 
his necessary meat, drinke, apparell, 


‘necessary physicke, and such other neces- 


_ tiffs appealed. 


Saries, and likewise for his good teaching 
or instruction whereby he may profit him- 
self afterwards.” 

To this list must be added contracts 
of service, if they are, on the whole, in 
the circumstances of the case, for the 
infant's benefit. Can an infant be liable 


upon a trading contract which is for his . 


benefit? Does a trading contract belong 
to those classs of agreement for which 
an infant may be held bound ? 

In Mercuntile Union Guarantee Corpora- 
tion V. Ball [1937] 2 K. B. 498; 81 Sol. J. 
478, the plaintiffs sued for £96, being the 
arrears due under a hire-purchase agree- 
ment in respect of a motor lorry, price 
£666. The defendant, at the date of 
the contract, was twenty and had for 
two years carried on the business of a 
haulage contractor. His Honour J udge 
Ruegg found that the contract was not 
for the benefit of the infant and that the 
defence of infancy succeeded. The plain- 


They said: this contract enabled Ball 
to earn his only means of livelihood. It 
was for kis benefit and he thereby made 
increased profits. A motor lorry, they 
argued, was a “necessary,” for it enabled 
him to earn a living. For the infant it 
was contended that he could not be bound 
by a hire-purchase agreement which, by 
lts very nature, was onerous; the transac- 
tion, in effect, was a loan to enable him 
to buy a lorry. Further, he agreed by 
this contract to be responsible for all 
risks; this was an ordinary trading contract 
on which no infant could be liable. 


Miz—J~8 ° 


The Court of Appeal (Scott, L. J. 
Finlay, J.) held: first, that this contract 
was not one of the class by which an 
infant can be bound, since it was nota 
contract for ‘necessaries’ within the 
enumeration of Lord Coke; and secondly, 
that “a contract for a large and expensive 
lorry on ouerous hire-purchase terms was 
not a contract for the benefit of the infant”: 
per Finlay, J. (at p. 503). 

Before dealing with the modern authori- 
ties, it will be of interest to refer to two 
early cases cited in Chitty “Contracts” 
(1937), 19th ed., at p. 331 (Ohap. XII, 
ed. W. A. Macfarlane). 

In Tuberville v. Whitehouse (1823), 1 C. 
& P. 95, J6—an action for groceries bought 
for the defendants shop—Hullock, B., 
intimated that if the defendant was an 
infant, the evidence would not support 
the action; “as no action could be main- 
tained for goods supplied tO an infant for 
him to trade with.” ‘The learned editors 
add ina footnote: “It has long been 
settled that infancy is a good bar to an 
action for goods sold to aninfant for him 
to trade with.” 

In Lowe v. Griffith (1835), 1 Scott 458, 
460, it was unsuccesfully sought to make 
an infant liable for the hire of a house 
in which he carried on Lis business ofa 
barber. Counsel there argued that the 
defendant was bound to exercise his 
calling for his support and that therefore 
he might lawfully contract for suficient 
place for that purpose. But Tindal, O. J., 
said: “An infant can neither trade ncr 
contract for the hire of a place for the 
carrying on ofa trade.” These authorities 
would seem decisive of the present appeal 
a hundred years later. 

Now it is true that “education in atrade 
with a view to making an infant a useful 
citizen...must always have been considered 
necessary for an infant”; per Esher, M. R. 
in Walter v, Everard [1891] 2 Q. B. 369, 
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374. But a trading contract is in a class 
different from a contract for education in 
a trade. Again, a racing bicycle may be 
a necessary for an infant apprentice 
earning 21s. a week and living with his 
parents: see Clyde Cycle Co. v. Hargreaves 
(1898), 78 L. T. 29% But a bicycle for 
personal use differs from a motor lerry 
used in a business. 

The whole question of trading. contracts 
—even if for the infant's benefit—was 
earefully considered by a Divisional Court 
(Phillimore and Bray, JJ.) in Cowern v. 
Nield [1912] 2 K. B. 419, 502, and a 
dictum of Bray, J., was expressly approved 
by the Court of Appeal in Mercantile 
Union Guarantee Corporation v. Ball, 
supra:— 

“s... there is no authority for saying 
that a trading contract, even if for the 
benefit of the infant, is an exception to 
the rule that an infant is not, except in 
reel cases, liable on contracts made by 
im.” 

Nield carried on business as a hay 
and straw merchant. Cowern, having order- 
ed some hay from him, sent the cheque, 
but the goods were never delivered. ‘TLe 
court held that the price could not be 
recovered in an action for money had and 
received. 

“An infant is not necessarily liable on 
a contract,” Phillimore, J., observed, 
“merely because it is for his benefit. 
..the only contracts which, if for the 
infant's benefit, are enforceable against 
him are contracts relating to the infant's 
person, such as contracts for necessaries, 
food, clothing and lodging, contracts of 
marriage, and contracts of apprenticeship 
and service. In my opinion a trading 
contract does not come within that category” 
(at p. 422). 

Mr. Douglas Hogg (as he then was) 
cited Thornton v. Illingworth (1824), 2 B. 
& O. 824, 826, where Bayley, J., had 
declared:— 

“In the case of an infant, a contract 
made for goods, for the purposes of trade, 
is absolutely void, not voidable only.” 

There was the moze recent dictum of 
Jessel, M. R, in Ex parte Jones (1h8]), 
18 Ch. D. 109, 119, 120:— 

“They (i. €s the goods) were bought 
for the purpose of selling them again. 
Therefore there was no common law liability, 
because an infant could not contract a 
debt except for necessaries.” 

Nor was this matter affected by the 
Infants Relief Act, 1874; s. 1 was perfectly 
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general, applying to .all contracts safe 
those expressly excepted “and they cannot be 
restricted so as not to apply to trade debts”. 
(at p.122). In thet case an infant trader, 


it was held, could not be made bankrupt: 
in respect of money owing for goods sold 


_and delivered in his business, because he 


was not, in law, a debtor. 

The contract in Roberts v. Gray [1913] 
1 K.B. 520, to goon touras a professional 
billiards player, although it appeared, on 
the face of it, torelate toa joint venture, was 
held by the Court of Appeal to be a con- 
tract for necessaries and one for the 
infant's education and benefit. The ques- 
tion was one of substance, not of form; 
in fact, the contract could not be called 
“a trading contract” but one for instruc- 
tion on a world-wide tour, part of the 
career.of a distinguished billiards player. 

Doyle v. White City Siadium, Lid, 
[1935] 1 K. B. 11 must be mentioned as 
oelng the most recent case upon the 
liability of infants in respect of contracts 
for their benetit. Tne plaintiff was an 
infant and a professional boxer, and a 
contract with the board of control to box 
at the White City Stadium on the terms 
that he should receive £3,000, win, lose 
or withdraw, was held binding on the 
plaintiff. It was closely connected with his 
contract of employment and was binding, 
having regard to the fact that the contract 
as a whole, was for his benefit. The 
plaintiff, having been disqualified for hitting 
below the belt, it was held that the board 
of inquiry was entitled, after inquiry, to 
withhold the money from him on the ground 
that he had been so disqualified. The case 
really proceeded upon the principle of a 
contract of employment and no question 
of a trading contract arose, hence the 
judgments are not really material upon the 
present inquiry. But one remark of 
Slesser, L.J., may well be cited upon the 
argument put forward in the 1937 case 
that the contract was for the infant's 
benefit: “it is doubtful,” observed the 
learned Lord Justice, “whether there is a 
general principle that if an agreement be 
for the benefit of the infant, it shall bind 
him” (at pp. 131, 132). 

lt must be clear from examination both 
of the older and of the more recent 
authorities, that even if a trading contract 
be for the benefit of the infant—and the 
learned county ‘court judge held otherwise 
and was upheld by the Court of Appeal 
in Mercantile Union Guarantee Corporation 
v. Ball, supra,—an infant is not liable 


1937 , 


upon such a contract. A contract made 
by an infant for goods for the purposes 
of trade ig void at common Jaw and is 
void by. statute; it does not belong to the 
category of a contract for necessaries. 
The tradesman simply takes his risk. Nor 
was Jessel, M. R., prepared to say that 
there was any absurdity or hardship in 
the rule; Ex parte Jones (1881), 18 Oh. D. 
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109, 120. “There is nothing illegal or im- 
preper in an infant's carrying on a trade; 
thousands of infants doso every day, and 
the man who deals with an infant on 
credit, trusts to the infant's honour to pay 
him, as well as to the fact that it is to 
the infant's advantage to be able to 
continue carrying on the trade” (at. p. 121.) 
The Solicitors’ Journal. 
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ESTOPPEL BY CONDUCT 


The recent decision of the Judicial Com- 
mittee of the Privy Council in Mercantile 
Bank of India Limited v. Central Bank of 
India* which was referred to in a couple 
of editorial paragraphs recently, further 
elucidates the difficult problem of law 
associated with the question as to how 
far the conduct of a plaintiff may disentitle 
him to a remedy against the defendant 
who has been deceived by a third party. 

In its broadest form the principle was 
enunciated by Mr. Justice Ashurst in Lick- 
barrow v. Mason (1737, 2 Term Rep. 63. 70) 
in the following terms: “Wherever one 
of two innocent persons must suffer by 
the act of a third, he who has enabled 
such third person to occasion the loss must 
sustain it.” Two observations concerning 
this proposition should be made at the 


outset. First, the principle which it enshrin-. 


es is still good law: secondly, the terms 
in which itis formulated are too wide. 
The first of these observations may be 
illustrated by a recent statement of the 
rule adapted_to the circumstances of the 
ease by Mr. sustice Porter in Lloyds Bank, 
Limited v. Bank of America National Trust 
Savings Association (157 L. T. Rep. 38; 
(1937) 2 K. B. 631). “At common law,” 
the learned judge said, “a person in the 
possession of goods can give no better 
title than he himself possesses, subject 
to the qualification that, if the true owners 
hold him out or permit him to hold him- 
selfout as having authority to do a parti- 
cular thing, they are estopped from denying 
that that authority exists.” 

The second of the foregoing observations 
is the subject-matter of the present article. 
It will be appreciated that the facts in 
the various cases to which reference will 
have to be made are somewhat complex, 
and in order to confine cur inquiry within 
reasonable limits with due emphasis on 
the principles involved, it will be necessary 
10 allude to the facts themselves with 
“See 172 Ind. Cas. 745—[Hd]. SOS 
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some brevity; but it cannot be too strongly 
emphasised that the decision in each case 
turns upon the particular facts before the 
court, and that, while the extraction of 
the various principles is the only method 
available within the space at our command, 
the application of those principles requires 
enution. 

The degree of caution required in dealing 
with the cases on the subject is, perhaps, 
nowhere more evident than with reference 
to Commonwealth Trust Company v. Akotey 
(134 L. T. Rep. 33 ; (1926) A. O. 72). The 
respondent in this case, a cocoa grower 
in the Gold Coast Colony, consigned cocoa 
to a merchant at a port in expectation 
of his buying the same. But the latter 
purported tosell for himself to a third 
party, who purchased in good faith and 
paid the full price to the merchant as seller. 
The respondent sued the purchaser for 
damages for conversion, butit was held 
that he was precluded by his conduct from 
setting up his title as against the purchaser, 
and Lord Shaw stated that it was a plain 
case for the application of the principle 
expounded by Mr. Justice Ashurst in 
Lickbarrow v. Mason. “To permit goods 
to go into the possession of another,” it 
wag said, “with all the insignia of posses- 
sion thereof and of apparent title, and to 
leave if open to go behind that permission 
so given and accompanied, and upset a 
purchase of the goods made for full value 
and in good faith, would bring confusion 
into mercantile transactions, and would 
be inconsistent with law and with the 
principles so frequently affirmed, following 
Lickbarrow V. Mason.” 

In Mercantile Bank of India, Tamited 
v. Central Bank of India, Limited, how- 
ever, Lord Wright, who delivered the judg- 
ment of the Board, stated that, in their 
L:-rdships’ judgment, it was impossible 
to accept without qualification as a true 
statement of the law the principles there 
broadly laid down. It might well be that 
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there were facts in that case not fully elu- 
cidated in the report which would justify 
the decision, but on the face of it their 
Lordships did not think that the case was 
one which it would be safe to follow. 
Moreover, in R. E. Jones v. Waring and 
Gillow, Limited (135 L. T. Rep. 548 ; (1926) 
A.C. 670) Lord Sumner referred to obser- 
vations by Lord Parmoorin London Joint 
Stock Bank, Limited v. Macmillan and 
Arthur (119 L. T. Rep. 387; (1918) A. C. 
777),and observations by Lords Macnaghten 
and Lindley in Farquharson Brothers and 
Co. v. King and Co. (68L. T. Rep. 810; 
(1902) A. 0.325), “which were apparently 
overlooked in Commonwealth Trust v. 
Akotey.” 

These observations have reference to the 
necessity of finding some duty between 
the parties in order that estoppel may 
successfully be pleaded ; and, as, perhaps, 
the most important of the limiting factors 
to the generality of Mr. Justice Ashurst's 
statement, this may conveniently be con- 
sidered first. ; . 

The following passage from the judg- 
ment of Mr. Justice Blackburn in Swan v. 
North British Ausiralasian Company (2. H 
& ©. 175) will make the position clear. 
The learned judge is referring to the judg- 
ment of Baron Wide, who, he says, omits 
to qualify the rule propounded by Mr. 
Justice Ashurst, “by saying that the neg- 
lect must be in the transaction itself, and 
be the proximate cause of leading the 
party into that mistake; and also, as I 
think, that it must be the neglect of some 
duty that is owing to the person led into 
that belief, or, what comes to the same 
thing, to the general public of whom the 
person isone, and nt merely neglect of 
what would be prudent in respect of the 
party himself, or even of some duty owing 
to third persons, with whom those seeking 
to set up the estoppel are not privy.” 
This passage was quoted by Lord Parmoor, 
in the course of his judgment in the 
House of Lordsin London Joint Stock Bank, 
Limited v. Macmillan and Arthur (sup.) 
while the matter is further elucidated in 
Deutsche Bank v, Beriro (73 L. T. Rep. 669), 
Holt v. Markham (128 L. T. Rep. 719; 
(1923) 1K. B. 504), Lloyds Bank v. Cooke 
(96 L. T. Rep. 715; (1907) 1 K. B. 794) 
and Durrant v, Ecclesiastical Commissioners 
(44L.T. Rep. 348; 6 Q. B. Div. 234), 
cases which were referred to in R, E. Jones, 
Limited v. Waring and Gillow, Limite d, sup.) 
by Lord Sumner, who intimated that there 
was noduty between the appellants and 
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respondents, and, without that, Mr. Justi i 
Ashurst's proposition was too wide. Lastly,. 
in Mercantile Bank of India Limited v. 
Central Bank of India, -Limited, Lord 
Wright stated that the existence of a duty 
was “essential.” 

The next point to which it is desired 
to draw attention is that no question of 
estoppel can arise in the case of theft. 
So stated the proposition is obvious enough, 
bat a case may be presented in such a 
way that this overriding consideration may. 
not from the first be obvious. 

Thus in Farquharson Brothers and Co. v. 
King and Co. isup.) the appellants, timber 
merchants, warehoused imported timber 
with a dock company, and instructed that 
company to accept all transfers or delivery 
orders signed by their clerk, who had 
their authority to make limited sales to. - 
their known customers. The clerk gave 
the dock company orders for the transfer 
of timber into an assumed name under 
which he sold the appellant’s timber to 
the respondents, who purchased and paid 
the clerk in good faith. The House of 
Lords, reversing a decision of the Court 
of Appealand restoring that of Mr. Justice 
Mathew, held that the appellants were 
entitled to recover from the respondents 
the value of the timber. Lord Hualsbury, 
L.O. intimated that the case was disposed 
of in light of the consideration that a 
servant had stolen his master's goods and 
that a thief could convey no title. But 
for the respect which he entertained for 
the learned judges who had taken a differ- 
ent view, the Lord Caancellor stated that he 
would have left the case there, because he 
thought it was too plain for argument. 
The mode by which the goods were:remov- 
ed and the asportavit incident to the 
felony accomplished was, it was observed 
as a matter of fact, carried out by the 
innocent act of the dock company; but 
it wasa mistake to talk of the relation 
of the dock company and the appellant 
asif there was any question of estoppel. 
“Estoppel,” the learned Lord said, arises 
where you are precluded from denying the 
truth of anything which you have repre- 
sented asa fact, although it is not a fact.” 

[f it could have been argued that the 
appellants had represented their clerk to 
be invested with disposing power and if 
anybody had acted upon it to his own pre- 
judice, then, Lord Halsbury said, undoub- 
tedly estoppel would have arisen in that 
the person who had improperly and negli- 
gently allowed the clerk to be apparently 
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i go invested with authority would be estopped 
- from denying that he had authority, but, 
in the words of the learned Lord, “nobody 
dreams of suggesting that the respondents. 
here acted on the taith of [the clerk] being 
invested -with that authority.” 

Two cases involving pledge may now be 
considered. In the firat of them, Lloyds 
Bank, Limited v. Bank of America National 
Trust and Savings Association (sup.), the 
laintiffs surrendered to a firm documents 
elating to merchandise upon which they 
ad advanced money in order to enable 
he firm to sell the merchandise as trustees 
or the plaintiffs. The firm, however, 
ledged the documents with the defendants, 
ho acted in good faith. In an action 
for the return of the documents the defen- 















firm to hold itself out as having authority 
o.do-so.° Mr. Justice Porter stated that 
lthough the plaintiffs gave the firm express 
uthourity to sell, they gave no authority, 
express or implied, to pledge, because no 
-such authority could be implied from the 
mere possession of the goods: Pickering 
v. Bush (15 East 38); Cole v. North- 
Western Bank (32 L. T. Rep. 733; L. 
Rep. 10 O. P. 351). 
The facts in the second of these cases, 
. Mercantile Bank of India, Limited v. Cen- 
trıl Bank of India, Limited, have been 
indicated in the editorial paragraphs pre- 
viously reterred to, and need not be repeat- 
i ed here. But it may be recalled that 


Is a person who marries ab Gretna Green 
_ without complying with ths requisite 
. twenty-one days’ residential qualification 
guilty of bigamy if he does so during the 
life of a former wife? Section 57 of the 
Offences against the Person Act, 1861, pro- 
vides : 
marry any other person during the life of 
the former husband or wife, whether ithe 
second marriage shall have taken place in 
England or Treland or elsewhere, shall be 
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r guilty of felony......' 
On December 9, in R. v. Robinson (The 
k Times, December 10), a Scottish legal expert 


gavə evidence at the Central Oriminal 
Court that an irregular marriage according 
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“Whosoever, being married, shall - 
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a bank which had advanced money on 
consignments of ground nuts against “‘rail- 
way receipts” handed back these docu- 
ments to the borrowers for the specific 
purpose of clearing the goods and having 
them storedin the bank’s go-down, and 
that the borrowers fraudulently took ad- 
vantage of this re-delivery to obtain an 
advance of the same goods from another 
bank. The Judicial Committee of the Privy 
Council negatived a plea of estoppel set up 
by the second bank in an action for dama- 
ges for conversion brought by the frst 
bank on the grounds that there was an 
absence of the necessary element of duty 
and, moreover, that there was no holding 
out or representation that the firm was 
entitled to pledge the goods. The railway 
receipt, Lord Wright observed, though a 
document of title, was in form merely an 
authority to take delivery of the goods, 
and the possession of such a document 
contained no representation that the holder 
had any implied authority or right to dis- 
pose of the goods. 

Finally, it should perhaps be stated, 
though the point hardly requires emphasia, 
that itis essential to success for the party 
pleading estoppel to show that his position 
has, by the conduct of the other party, 
been changed to his disadvantage. See 
Kleinwort v. Dunlop Rubber Company (97 
L. T. Rep. 203), Continental Caoutchouc 
Company v. Kleinwort (90 L. R. Rep. 474; 
9 Com. Cas, 240), Kerrison v. Glyn Mills, 
Currie, and Co. (100 L.T. Rep. 721; 17 
Oom. Oas. 41):—The Law Times. 


BIGAMY AND GRETNA GREEN MARRIAGES. 


to the law of Soctland was invalid unless 
one of the parties had his or her usual 
place of residence in Scotland, or one of 
the parties had lived in Scotland, for twenty- 
one days precedent. The defendant had 
been previously married in January, 1935, 
and on September 29, 1937, he went through 
a form of marriage during his wife's life 
with a person other than his wife. It 
was proved that the second ceremony was 
an irregular marriage within s.1 of the 
Marriage (Scotland) Act, 1856. 

The Recorder said that the point did not 
appear to have been touched by any 
authority during the last sixty-five years. 
He added that he thought that it was quite 
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“ immaterial that the accused had not in fact 
fulfilled the condition of twenty-one days’ 
. Yesidence, and that, although the ceremony 
might be brief, it appeared to be adequate 
and sufficient. | The parties joined hands 
and accepted each other for a then intended 
“marriage. 
against the Person Act, 1861, at the pur- 
pose of the enactment, the mischief which 
would be committed and the remedy which 
the legislature intended to apply, it was 
clearly recognised by the law that this form 
of ceremony was capable .of producing a 
valid marriage The prisoner was found 
guilty and sentenced to nine months’ impri- 
sonment. l l 
=- In granting an application by the defence 
for a certificate for leave to appeal, the 


Recorder said that he thought that it would 
void since the passing of 5&6 Will. IV, 


be an advantage to have the ruling ofa 
higher tribunal. - a 

There can be no doubt that as to the 
second “marriage” the form and the cere- 
mony “must be such as is known to and 
recognised by the law as capable of pro- 
ducing a valid marriage’ (“Russel on 
Crimes,” 9th ed., p. 684). 

Section 1 of the Marriage (Scotland) Act, 
1856, provides: “No irregular marriage 
contracted in Scoland by declaration, 
acknowledgment or ceremony shall be 
valid unless one of ths parties had at the 
date thereof his or her usual residence there, 
or had lived in Scotland for twenry one 
days next preceding such marriage any 
law, custom or usage to the contrary not- 
withstanding.” Tue object of passing this 
Act was to lessen the number of runaway 
Gretna Green marriages. 

In Lawford v. Davis (1877), 4 P. D. 61, a 
dercee of nullity was pronounced where a 
Gretna Green ceremony had taken place, 
but the requisite residence qualification was 
absant. 

-On the other hand, marriage by repute 
is not affected by this Scottish Act, and such 
a marriage was held to be valid where it 
was proved that the parties had lived 
together for some years as husband and 
wife although they had been through an 
invalid ceremony, as habit and repute were 
amply sufficient tto prove consent (De 
Thoren v. Attorney-General (1876), 1 A. O, 
636). 

Graham's Case, 2 Lewin 97, however, 
it was held thatthe requisite assent of both 
parties was not clearly and distinctly 
proved, as, although they had lived together 
for some time, the man still called the 
woman by her maiden name. A writer to 
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It one looked at the Offences. 
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the signet in that case gave evidence that 
in Scotland the assent of both parties must 
be clearly and distinctly proved, and that 
subsequent living together was not essential 
tothe validity of the cantract, but this 
conduct may explain ambiguous words, if 
any, in the contract. , 

It would ‘appear, therefore, that without 
the requisite residence qualification a 
Scottish: marriage by declaration, acknow- 
ledgment or ceremony is invalid unless 
there has been marriage by repute (De. 
Thoten v. Attorney-General, (supra). 

It only remains to consider the important. 
authority of Rex v. Allen (1872), 10.0. K. | 
369. In that case the prisoner went 
through a second ceremony of marriage with 
his niece during his wife's life, and it was 
argued that such-a marriage was in itself 


c. 54, s. 2, which rendered invalid consan- . 
guineous marriages. In that case Cock- 
burn, C. J., quoted Lord Denman in Reg v. 
Brown, 1 ©. & K., 144, on the earlier statute 
9 Geo. IV, c. 31, s. 22, which was in precise- 
ly the same language as the Offences 
against the Person Act, 1661, s. 57. He 
said: “I am of opinion that the validity 
of the second marriage does not affect tte 
question. Ib is the appearing to contract 
asecond marriage aud the going through 
the ceremony which constitute tha crime of 
bigamy ; otherwise it could never exist in 
the ordinary cases, as a previous marriage 
always renders null and void a marriage 
that is celebrated afterwards by either of 
the parties during the lifetime of the other.” 
In that case a woman defendant had mar- 
ried her deceased sister’s husband. Cock- 
burn, ©. J., also cited a decision of 
Gurney, B., to the same effect, where the 
woman whom the prisoner was charged 
with having married concealed her identity 
under a different name, and Gurney, B., 
said: “The parties cannot be allowed to 
evade the punishment for suchan offence 
by contracting a concertedly invalid 
marriage.” Cockburn, C.J., cited with dis- 
approval Reg. v. Fanning, 17 Ir. 0.L.R. 289, 
in which the second marriage was between 
a Roman Catholic and a protestant and 
was celebrated by a Roman Oatho- 
lic priest, a form of marriage which 
was under 19 Geo. Il, c. 13, “null and 
void to all intents and purposes”. This 
was held not to constitute the offence of 
bigamy. Cockburn, O. J., pointed out that 
in that case the marriage resorted to was 
inapplicable to the circumstances of the 
parties and ineffectual to create a valid 
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“marriage, whereas in the case before him 
the form would have heen good and binding 
in law. 

The learned Judge said that he had to 
look at the purpose of the statute, the 
mischief to be prevented, and the remedy 


which -the legislature intended’ to 
apply. He said the object of the 
statute was not to prevent poly- 
gamy, as had been stated in Reg. Y. 


Fanning, supra, but to prevent the pro- 
stitution of a solemn ceremony, which pro- 
stitution was usually employed for the 
purpose of deception. He said that the 


words “shall marry another person” might. 
well be taken fto mean “shall go through 


the form and ceremony of marriage with 
another person,” but added: “We must 
not be understood to mean that every 
fantastic form of marriage to which parties 
might think proper to resort, or that a 
marriage ceremony performed by an un- 


authorised person, or in an unauthorised. 


place, would be a marriage within s. 97 of 
24 & 25 Vict. It will be time enough to 
deal with a case of this description when 
it-arises. It is sufficient for the present 
purpose to hold, as we do, that where a 
person already bound by an existing 
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marriage goes through a form of marriage 
known to and recognised by the law as 
capable of producing a. valid marriage, for 
the purpose of a pretended and fictitious 
marriage, the case is not the less within 
the statute by reason of any special circum- 
stances, which independently of the biga- 
mous character of the marriage, may con- 
stitute a legal. disability in the particular 
parties or make the form of marriage 
resorted. to specially inapplicable to their 
individual case.” 

It is arguable that a Gretna Green mar- 
riage by declaration without the requisite 
residence qualification comes within the 
last class mentioned, 2.e., one in which 
there are circumstances which make the 
form of marriage resorted to specially 
On the 
other hand, it may well be contended that 
this is one of the cases of a fantastic form 
of marriage by an unauthorised person, 
or in an unauthorised place, which the Court 
in Reg v. Al’en, supra, expressly refrained 
from deciding. It is a point of real diff- 
culty and importance and one eminently 
suitable for consideration by a higher tri- 
bunal.—The Solicitors’ Journal. 





Extracts from Contemporaries. 


Tricks of the Trade. 

It is often stated in police courts that 
the prosecution do not think it desirable 
to disclose some ingenious device by which 
a fraud has been discovered. In many 
such cases the culprit is caught more or 
Jess red handed and there is no serious 
defence, but we await with interest the 
case where defending Oounsel in cross- 
examination of the prosecution's witness 
will insist that the court be shown “how it 
was done.’ These remarks are prompted 
by a paragraph in our contemporary “Law 
Notes” for December, which mentions a 
device used by the G. W. R. in punching 
tickets, in order to show whether a cheap 
return ticket was issued to a man or 
woman, and thus check some transfers of 
the return halves, namely, those made to 
@ person of the other sex. 


A Word of Caution. 

_ Such transfers, of course, need not be 

fraudulent. A man may send his wife or 

a woman clerk to buy a ticket for him, 

_ and bring it to him in the train, himself 
passing the barrier, if any, with a plat- 


form ticket. It is an ordinary courtesy 
for a man travelling with a woman to buy 
her ticket with his own. Neither Sir 
Willoughby Patten nor Sir Magnus 
Sausage-King would welcome interrogation 
by the railway company’s detectives, on 
the strength of secret mark upon the tickets 
which the first had purchased fur her 
ladyship and the second through Miss 
Dactyl O’Graph, his secretary. 

Our contemporary suggests that the next 
step may be a photograph of the holder on 
the ticket. We are not sure whether the 
suggestion is ironically meant, but it seems 
the only way to put a stop to transfers, and, 
as regards tickets of which the price made 
it worth while, it would present no insuper- 
able difficulty. Itisin force in Switzer- 
land for certain tickets issued at cheap 
rates.— Justice of the Peace. 


Evidence of Intoxicatlon. 

The remarks made by a Metropolitan 
Magistrate this week (Times, December 
21) on evidence of introxication will cause 
a certain amount of anxiety. The learned 
magistrate is reported to have said that he 
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“always” disliked doctors; evidence on 
this point, and that he often thought that 
police evidence was “infinitely better” 
than medical testimony. There is an ap- 
parent inconsistency between this expres- 
sion of opinion and the action taken by 
the learned magistrate in the case before 
him. Though the police asserted drunken- 
ness, and the doctors differed from each 
other on this point, he declined to convict. 
This’ must, therefore, have been the one 
case out of a hundred in which the learned 
magistrate deemed it right to hold the 
medical evidence of one doctor as good 
as that of the police supported by another 
dector. Speaking generally, wo should 
respectfully deprecate- the expression of 
views that one kind of evidence is preferable 
to the other. The street onlooker and the 
scientific examiner alike record their honest 
belief, and, we submit, are entitled, so far 
as they go, tothe same credit.—The Law 
Journal. s 


Complications in Family Relation- 

ships. i 

A case was reported in the Evening 
Standard of November 29, where a man 
applied for the discharge of a maintenance 
order on the ground that the woman in 
whose favour it had been made as his 
wife, was not his wife, her first husband 
being alive.: The bench revoked the order 
and then granted tothe woman a summons 
under the Summary Jurisdiction (Separation 
and Maintenance) Acts, against her husband 
for an order on the grounds of deserlion 
and neglect to maintain, and an affiliation 
summons against the “second husband.” 

Of course, a woman who marries a second 
man, her first husband being alive at the 
time, does not contract a lawful marriage, 
and, though she may have a good defence 
to a charge of bigamy, she remains married 
to the first man. If he has in fact deserted 
or neglected to maintain her she can get 


her order against him, and he cannot plead: 


her adultery in bar of an order, if he has 
conduced toit by his wilful neglect or 
misconduct. Leaving a wife for many 
years, careless whether she sinks or swims, 
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dies of want of marries again, comes 
within the description of conducing by 
wilful neglect, see cases on conducing such 
as Groves v. Groves and Tompson (1859), 28 
L. J. P. 108 and Starbuck v. Starbuck (1889) 
59 L. J. P. 20. k 

The matter is quite simple with regard to 
children by the second husband. Unless the 
woman goes back to her first husband she 
is asingle woman within the cases and 
can get her affiliation order, if the man 
has maintained her child. It does not 
matter that he has allocated no specific 
sum for the child's maintenance the 
fact that he has -paid money used, and 
intendéd to be used, to provide ‘food, lodg- 
ing and clothing for itas part of the family 
is enough.—J ustice of the Peace. 


Driving Tests. oe 

We saw la:ely in our daily paper that 
a candidate for adriving licence appealed 
in Vain to the magistrate against a rejec- 
tion by the testing oficer (Times, December 
4). The appeal failed on the alleged ground. 
that the question whether a person was fil 
to have a licence depended on whether the 
testing officer was satisfied or not. Let us 
say at once that this is not the law. The 
testing officer’s discretion is not absolute. 
Ifit were so, why give the right of appeal ? 
Under section 6 (6) of the Road Traffic 
Act, 1934, the court can overrule the testing 
officer if the appellant candidate can show 
that the test was not “properly conducted 
in accordance with the regulations.” This 
is the lowest statement of the judicial 
power ol the magistrates in these cases. It 
may even be said that, as the law stands, on 
a bare application by the defeated candi- 


‘date the court can call on the testing officer 


to prove affirmatively that he conducted the 
test properly. We do not for a moment 
endorse the view that the testing officeris 
a free arbiter on the whole matter. He 
has a discretion within the four corners 
of the Acts and the Regulations (S. R. 40. 
1937, No. 438), but nothing more. In the 
case in hand we think he acted within that 
discretion; but that does not affect the prin- 
ciple.—The Law Journal, a 


Tag END. 


